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JUDGES 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


CONNECTICUT— Supreme  Court  of  Errors. 

SIMEON  E.  BALDWIN,  Chibf  Justicb. 

AS900IATX  JUSTICES. 
FBEDERICK  B.  HALL.  JOHN  M.  THAYER. 

BAMDSL  O.  FRBNTICB!.  ALBERTO  T.  ROBABAOS. 


DELAWARE — Supreme  Court 

JOHN  R.  NICHOLSON,  Chancexlob.i 
CHARLES  B.  LORE,  Chiei'  Justice,  i 
CHARLES  M.  CURTIS,  Chanoellob.2 
JAMES  PENNEWIUU  Chiet  Justkx.* 

ASSOOIATK  JUSTICES. 

WILLLAH  C.  SPBUANCE.1  WILLIAM  H.  BOXCB. 

IGNATIUS  C.  GRtJBB.i  DANIEL  O.  HASTINGS.* 

JAMES  PENNEWILL.<  HENRY  C.  CONRAD.4 

VICTOB  B.  WOOLLEY,* 

Court  of  Chancery. 
JOHN  R.  NICHOLSON,  Chaitceixob.1 
CHARLES  M.  CURTIS,  Chanceixob.* 


MAINE — Supreme  Judicial  Coun 
LDGILIUS  A.  EMERY,  Chief  Jcrsxioi. 

ASSOCIATE  JUSTICES. 

WM.  PENN  WHITEHOUSB.  ALBERT   M.   SPEAR. 

ALBERT  R.  SAVAGE.  LESLIE  C.  CORNISH. 

HENRY  G.  PEABODY.  ARNO  W.  KING. 

GEORGE  B.  BIRD), 


MARYLAND— ^ourt  of  Appeals. 
A.  HUNTER  BOYD,  Chief  Judge. 

ASSOCIATE  JUDQES. 

JOHN  P.  BRISCOE.  .    N.  CHARLES  BURKS 

JAMES  A.  PEARCE.  WILLIAM   H.  THOMAS. 

SAMUEL  D.  SCHMUCKER.  GLENN  H.  WORTHINGTON. 

W.  LAIRD  HENRY. 


*  Term  expired  Jnna  14,  UW.  *  Becams  Chief  Jiutiee  June  14,  IMM. 

*  Becune  Chancellor  June  14|  IMt.  *  Became  Judge  June  14,  UW. 
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NEW  HAMPSHIRE— Supreme  Court 

FRANK  N.  PARSONS,  Chiu  Jttstiok. 

ASaOOIATX  fVBTicxe. 
BBUBEN  E.  WALKER.  JOHN  B.  YOUNG. 

QKORGB  H.  BINGHAM.  ROBERT  J.  PEASLES. 


NEW  JERSEY— Court  of  Errors  and  Appeals^ 

MAHLON  PITNEY,  Chancxixob. 
WILLIAM  S.  OnMMERE,  Chief  Jdstick. 

JUSTICES. 

CHARLES  O.  GARRISON.  CHARLES  W.  PARKER. 

FRANCIS  J.  SWAYZE.  JAMES  J.  BERGEN. 

ALFRED   REED.  WILLARD  P.  VOORHEES.. 

THOMAS   W.  TRENCHARD.  JAMES  F.  MINTURN. 

J17DQB8. 

JOHN  W.  BOGERT.  GEORGE  R.  GRAY. 

WILLIAM  H.  VREDENBUROH.  ELMER  E.  GREEN.* 

G.  D.  W.  VROOM.  *  JAMES  B.  DILL. 

JOSEPH  W.  CONGDON.t 


Court  of  Chancery. 
MAHLON  PITNEY.  Chanceixox. 

VICE  CUANCKIXORS. 

JOHN  R.  EMERY.  LINDLEY   M.  GARRISON. 

FREDERIC  W.  STEVENS.  EDMUND  B.  LEAMINO. 

BUGENB  STEVENSON.  JAMES  E.  HOWELL.       ' 

EDWIN  ROBERT  WALKER. 


Supreme  Court. 
WILLIAM   S.   OUMMERE^  Cmsr  JusncK. 

ASSOCIATE  JUSTICES. 

CHARLES  G.  GARRISON.  •THOMAS   W.   TRENCHARIX 

FRANCIS  J.  SWAYZE.  WILLARD  P.  VOORHEES.. 

ALFRED  REED.  JAMES  F.  MINTURN. 

CHARLES  W.  PARKER.  JAMES  J.  BERGEN. 

r 

Prerogative  Court. 
HAHLON  PITNEY,  Obdihabt. 

VICE    OBDINABT. 

EDWIN  ROBERT  WALKER. 


PENNSYLVANIA— Supreme  Court. 
JAMES  T.  MITCHELL,  Chief  Justice. 

JUSTICES. 

D.  NEWLIN  FELL.  WILLIAM  P.  POTTER. 

J.  HAY  BROWN.  JOHN  P.  ELKIN. 

8.  LESLIE  MESTREZAT.  JOHN  STEWART. 


•Term  expired  February  g,  1J09.  ,  (Appointed  March  17,  MO*. 
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RHODE  ISLAND— Supreme  Court 
BDWABD  a  DUBOIS,  Chixf  Jubtiob. 

ASSOOIATX   JUSTICES. 

EDWARD  0.  DUBOIS.  CIiARKH  H.  JOHNSON. 

JOHN   T.    BLODGBTT.  C.  FRANK  PARKHUBST. 

WILIilAM  H.  SWEBTLAND. 

VERMONT— Supreme  Court. 
JOHN  W.  ROWELL,  Chiet  Judge. 

ASSOOIATB  JUDGES. 

ZiOVBLAND  MUNSON.  SENECA  HASELTON. 

JOHN  HENRY  WATSON.  GEORGE  M.  POWER&ff 

<  Appointed  January  23,  ISO*. 
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HAMILTON   et  al.  ▼.  CITY  OF  KEW 

HAVEN. 

(SuprenM  Oonrt  of  Enon  of  Coimecti|:nt. 

June  8,  1909.) 

1.  JuDOHKHi  (S  906*)  — Actions  or  Judo- 

kESTS— DSKRNSES. 

Where  an  appeal  taken  by  defenciant  from  a 
Jodgment  alter  plaintiff  had  assigned  the  same 
was  dismiwed  becaose  of  plaintuTs  death  and 
tiie  fact  that  no  administrator  had  been  appoint- 
ed, the  Api'-llate  Court  being  In  ignorance  of 
the  aasignin«?nt  of  the  judgment,  tile  appeal  pro- 
cn>dinK8  wen-  no  defense  to  an  action  by  the  as* 
signee  to  enforce  the  judgment,  neither  did  the 
death  of  the  plaintiff  after  the  assignment  of 
tlie  Judgmeot  prevent  a  recovery  by  the  as- 
signee. 

(Bd.  Note._iror  other  caaen,  see  Judgment, 
Dec  Dig.  {  906.*] 

2.  Abatxkbrt  and  Rbvival  (S  68*)— Death 
or  Pabtt-  Right  to  Appeal. 

The  ri^t  of  defendant  to  appeal  from  a 
Judgment  tor  plaintiff  is  not  defeated  by  the 
death  of  piaintiff,  bnt  the  dnty  devolves  upon 
defendant  to  take  the  necessary  steps  to  revive 
the  action  or  the  appeal  by  procuring  the  ap- 
pointment of  an  administrator  and  muing  him 
a  party  to  the  suit  or  the  appeal,  as  provided  by 
Gen.  St.  19l>2,  {{  317,  617,  621,  622.  or,  in  the 
event  of  an  assignment  of  the  judgment  before 
the  death  of  plaintiff,'  by  procuring  the  assignee 
to  be  made  a  party  plaintiff  to  the  action  or  a. 
party  to  the  appeal  under  Gen.  St  1902,  U  617, 
ei.  622.  631. 

(Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec  Dig.  S  68,*] 
8.  ABATinni!IT  AND   Revitai.  (I  6S*)— DlAIB 

or  Pabtt -Aesionment  or  JimoifBNT. 
Tbe  depth  of  a  plaintiff  after  the  rendering 
»f  a  judgment  in  his  favor  and  his  assignment 
of  it  does  not  prevent  the  assignee  from  bring- 
ing suit  to  enforce  the  judgment;  a  judgment 
being  a  cho8i>  in  action  upon  which,  at  common 
law,  the  judgment  creditor  could  maintain  an 
action  of  de'it,  and  Gen.  St.  1902,  S  ^h  au- 
thorizing Ac  assignee  and  bona  fide  owner  of  a 
jDdgment  to  sne  upon  it  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Dec.  Dig.  {  68.*] 
4.  ESTOPFKL  (I   68*)— EqniTABLX    EaxOFPEI/— 

Claim  in  .Tddiciai.  PBOcEKDiNoa  —  Dismis- 
sal OF  APPEAL. 

The  assignee  of  a  judgment  is  not  e8toi>ped 
from  bringing  suit  thereon  because  ns  amicus 
enrlB  he  secured  tbe  dismissal  of  an  appeal  on 
^e  ground  tliat  the  plaintiff  had  died,  and  no 
adnmistrBlor  had  beien  appointed :  the  court 
not  being  awiie  at  the  time  that  the  judgment 
had  been  assigned  to  him,  as  defendant  had  no- 
tice of  the  assignment  of  the  judgment  before 


the  assignee  made  the  motion  to  dismiss  the  ap- 
peal and  could  have  availed  itself  of  such  right 
to  revive  the  action  for  (he  purpose  of  procur- 
ing its  appeal  as  it  possessed  by  reason  of  the 
assignment 

[Ed.  Note.— For  other  cases,:  see'  Estoppel, 
Dec.  Dig.  {  6&*] 

Appeal  from  Snperlor  Ooart,  New  Haven 
County;   JotA  H.  Reed,  Judge. 

Action  by  Charles  S.  Hamilton  and  othera 
against  the  City  of  New  Haven.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af> 
firmed. 

The  questions  presented  by  tbe  demurrers 
are  not  materially  different  from  those  raised 
upon  the  trial  of  the  issues  of  fact  Tbe  trial . 
court  found  these  facts:  On  the  22d  of  No- 
vember, 1901,  Richard  T.  Barton  recovered 
Judgment  In  tbe  jcourt  of  common  pleas  for 
New  Haven  county  against  the  present  de- 
fendant for  $500,'  as  damages  for  personal' 
injuries  received  by  him  on  account  of  a  de- 
fective sidewalk  in  said  city.     On  tbe  22d 
of  November,  l90t.  Barton  assigned  this  Judg-. 
ment  to  his  attorney,  the  plaintiff  Mr.  Ham- 
ilton, who,  by  agreement  at  the  time  of  tbe 
assignment,  is,  after  deducting  therefrom  tbe 
amount  of  his  fees  and  disbursemeuts  In  said 
suit,  and  the  amount  of  certain  loans,  to  pay, 
the  remainder  of  said  Judgment  when  col- 
lected to  Mrs.  Barton,  who  Is  a  coplaintlff 
with  him  in  this  action.    The  defendant  was 
Immediately  notlfled  of  this  assignment    On 
the  4th  of  January,  1902,  Barton  died  intes- 
tate, without  children,  owing  no  debts,  and 
having  given  all  his  property  to  bis  wife  be-' 
''ore  bis  death.    No  administration  upon  bis 
estate  has  been  granted  or  applied  for.    On 
he  23d  of  November,  1901,  the  defendant  fll-. 
ed  a  notice  of  appeal  to  this  court  from  said 
judgment  in  favor  of  Barton,  and  on  Decem- 
ber 4,  1901.  flied  its  draft  finding  and  request 
for  a  finding  of  facts,  and  on  December  27, 

1901,  Judge  Cable,  the  presiding  Jndue  at  the 
trial  of  said  case,  filed  a  finding  of  facts.  On 
January  3,  1902,  the  defendant  filed  a  motion 
to   correct   this   finding.     On    February   17, 

1902,  Judge  Cable  refiled  said  finding  as 
\mended,  and  on  February  24,  1902.  tbe  de- 
'endant  filed  an  apt)eal  to  the  term  of  this 
court  held  on  the  second  Tuesday  of  April, 
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1902,  which  appeal  npon  motion  of  Mr.  Ham- 
ilton as  amicus  cnrlie  was  erased  from  the 
docket  On  June  6,  1902,  the  defendant  filed 
with  the  clerk  of  the  court  of  common  pleas 
a  suggestion  of  record  of  the  death  of  said 
Barton.  Judge  Cable  died  June  9,  1903.  Pri- 
or to  bis  death  the  plaintiff  Hamilton  applied 
for  execution  upon  said  Judgment,  which  was 
refused,  and  he  afterwards  brought  an  action 
In  the  city  court  of  New '  Haven  upon  said 
Judgment,  which  was  subsequently  dropped 
at  the  annual  call  of  the  docket.  The  present 
action  was  compienced  In  February,  1908. 

Edward  H.  Bogers  and  E<dward  P.  O'Meara, 
(or  appellant  Charles  S.  Hamilton,  for  ap- 
pellees. 

HALL,  J.  (after  stating  the  facts  as  above). 
It  is  coptended  by  the  defendant  that  the 
steps  which  It  took  to  appeal  from  the  Judg- 
ment in  favor  of  Barton,  the  death  of  Bar- 
ton pending  such  attempted  appeal,  and  the 
action  of  the  plaintiff  In  procuring  such  ap- 
peal to  be  dismissed  from  this  court  operate 
as  a  supersedeas  of  the  Judgment  In  favor 
of  Barton  and  prevent  a  recovery  by  the 
plaintiff  in  the  present  action.  In  the  case 
of  Barton,  v.  New  Haven,  74  Conn.  729,  52 
Atl.  403,  we  only  decided  that  there  was  no 
appeal  pending  in  this  court  because  the  at- 
tempted appeal  In  the  court  of  common  pleas 
was  not  filed  until  after  the  death  of  Barton, 
and  without  a  revival  of  the  action  by  the 
appointment  of  an  administrator.  We  sug- 
gested in  that  case  that  the  appointment  of 
an  administrator  was  necessary  to  enable  the 
defendant  to  perfect  its  appeal.  There  has 
been  no  application  for  such  appointment 
The  plaintiff  insists  that  to  enable  the  de- 
fendant to  avail  Itself  of  its  claimed  right  of 
appeal,  it  was  its  duty  to  apply  for  admin- 
istration. The  defendant  claims  that  it  has 
no  such  interest  in  the  Barton  estate  as  en- 
titles it  to  ask  for  the  appointment  of  an  ad- 
ministrator, and  further  that,  even  though 
no  valid  appeal  has  been  taken,  yet  on  ac- 
count of  the  death  of  th«  only  plaintiff  in  the 
suit  of  Barton  v.  New  Haven,  the  Judgment 
in  his  favor  can  only  be  enforced  by  the  ap- 
pointment of  an  administrator  upon  his  es- 
tate. When  the  case  of  Barton  v.  New  Haven 
was  before  us,  we  were  not  Informed  of  the 
assignment  to  the  plaintiff  Mr.  Hamilton  of 
the  Judgment  In  Barton's  favor,  before  the 
tatter's  death.  It  now  appears  that  Barton's 
estate  had  no  Interest  In  defending  the  de- 
fendant's appeal  from  the  Judgment  in  Bar- 
ton's favor,  and  that  it  now  has  no  interest 
in  enforcing  that  Judgment.  A  materially  dif- 
ferent question  from  that  decided  in  Barton 
V.  New  Haven  is  therefore  presented  by  this 
case.  The  question  here  is :  Does  the  death 
of  Barton,  or  the  attempted  appeal,  or  both, 
operate  to  prevent  the  present  plaintiff  from 
enforcing  the  Judgment  in  favor  of  Barton 
by  an  action  upon  it  in  bis  own  name  as  as- 
ctgnae? 


The  appeal  proceedings  constitate  no  de- 
fense to  this  action.  We  have  decided,  as 
before  stated,  that  no  appeal  was  taken.  The 
failure  of  the  appeal  was  not  the  fault  of 
this  plaintiff,  nor  of  those  interested  in  the 
Barton  estate.  The  plaintiff  as  assignee  was 
not  required  to  aid  the  defendant  in  Its  at- 
tempt by  Its  appeal  to  set  aside  the  Barton 
Judgment  and  the  estate  of  Barton  had  no 
beneficial  Interest  either  In  the  appeal  or  In 
the  Judgment  While  an  appeal  to  this  court 
Is  regarded  as  a  continuation  of  the  orig- 
inal action,  the  appellant  is  virtually  a  plain- 
tiff in  that  proceeding.  The  defendant's  right 
to  appeal  was  not  defeated  by  the  death  of 
the  plaintiff  Barton  (Barton  ▼.  New  Haven, 
supra ;  Peer  v.  Cookerow,  13  N.  J.  Eq.  13Q), 
but  to  avail  itself  of  that  right  it  devolved 
upon  It  to  take  the  necessary  steps  to  revive 
the  action  or  the  appeal  (Palmer  v.  Gardiner, 
77  111.  148;  Hopkins  v.  Hopkins,  91  Ky.  310, 
15  S.  W.  854).  This  it  could  have  done  either 
by  procuring  the  appointment  of  an  admin- 
istrator, and  by  proper  proceedings  having 
him  made  a  party  to  the  suit  or  the  appeal 
(sections  318,  617,  621,  622,  Gen.  St  1902; 
Gale  V.  Corey,  112  Ind.  39,  18  N.  E.  108,  14 
N.  B.  362,  and  authorities  above  dted),  or  by 
procuring  the  present  plaintiff  as  the  assign- 
ee of  the  Judgment  to  be  made  a  party  plain- 
tiff to  the  action  or  a  party  to  the  appeal 
(sections  631,  617,  621,  622,  Gen.  St  1902; 
Nellon  V.  Kansas  City,  etc.,  R.  Co.,  85  Mo. 
599).  Instead  of  taking  either  of  these  cours- 
es, the  defendant  seems  to  have  awaited  the 
action  of  those  Interested  In  the  Judgment, 
apparently  believing  that  the  Judgment  could 
only  be  enforced  by  the  appointment  of  an 
administrator,  and  that,  whenever  one  should 
be  appointed,  the  defendant  could  proceed 
with  its  appeal. 

The  death  of  Barton  after  the  assignment 
of  the  Judgment  does  not  prevent  a  recovery 
in  this  action.  It  is  nnnecessary  to  decide 
whether  the  assignee  of  an  unsatisfied  Judg- 
ment rendered  in  an  action  to  which  he  was 
not  a  party,  can  procure  execution  to  be  is- 
sued in  his  own  name.  It  may  be  observed, 
however,  that  section  4152,  Gen.  St  1902,  per- 
mits the  assignee  of  a  Judgment  to  cause  a 
Judgment  lien  to  be  recorded  and  foreclosed 
in  his  own  favor.  A  Judgment  is  a  chose  in 
action  upon  which,  at  common  law,  the  Judg- 
ment creditor  could  maintain  an  action  of 
debt  (Denison  v.  Williams,  4  Conn.  402),  and 
under  section  631,  Gen.  St  1902,  the  assignee 
and  bona  fide  owner  of  a  Judgment  may  sue 
upon  it  in  his  own  name.  Such  is  the  char- 
acter of  the  present  action.  The  present 
plaintiff  could  have  brought  this  action  In 
his  own  name  during  Barton's  life.  Barton's 
death  has  not  deprived  him  of  that  right 

The  defendant  further  urges  that  Mr.  Ham- 
ilton is  estopped  from  maintaining  this  ac- 
tion as  assignee,  for  the  reason  that  he  pro- 
cured the  defendant's  appeal  to  be  dismissed 
by  this  court,  upon  the  ground  of  Barton's 
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deatli,  and  by  concealing  the  fact  of  tbe  as- 
signment  of  the  Judgment  to  himself.  A  Buf- 
fldnit  answer  to  this  claim  la  found  in  the 
fact  that  tbe  defendant  had  notice  of  the 
aaslgnmeut  of  the  Judgment  before  the  mo- 
tion to  dlsnilaa  the  appeal  was  made,  and 
could  have  availed  itself  of  such  rights  as  It 
possessed  by  reason  of  tbe  assignment  to  re- 
rive  the  action  for  the  purpose  of  proeecut- 
big  its  appeal. 

There  la  no  error.    Tbe  other  Judges  con- 
cnc. 


CB  Conn.  227) 

MONROE)  NAT.  BANK  v.  CATLIN. 

(Supreme  Court  of  Brron  of  Connecticut 

Jane  8,  1909.) 

1.  Afpkai,  ahd  Ebbor  (t  719*)— AssiONmRTS 

OF  Ebbob— Necessitt. 

The  Supreme  Court  may  consider  errors, 
though  not  assigned  as  required  by  Gen.  St. 
1802.  i  8012. 

[Bd.  Note.— For  other  wmes,  see  Appeal  anfl  Er- 
ror Cmt.  Dig.  H  2968-2882 ;   Dec  Dig.  {  719.*] 

X  PATmoiT  (I  87*)— Recovkbt  or  Patmekt— 

Ddress. 

The  mere  threat  of  suit  is  not  sufficient  to 
■take  a  payment  compulsory. 

[Ed.  Note.— For  other  cases,  see  Payment, 
CSent  Dig.  M  283-287;   Dec  Dig.  I  87.*] 

<.  PATimrr  (|  84*)— Rbcovkbt  or  Patuxst— 

Mistake  or  Law. 

When  money  is  paid  by  one  nnder  a  ihis- 
take  of  his  rights  and  duty,  and  which  he  wag 
under  no  legal  or  moral  obligation  to  pay,  and 
which  the  recipient  has  no  right  in  good  con- 
science to  retain,  It  may  be  recovered  back, 
whether  such  mistake  be  one  of  fact  or  law. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  ft  267-271 :  Dep.  Dig.  |  84.*] 

C  Paticeitt  (I  84*)— Rbcovkbt  or  Patiikut— 

Mistake  or  Law. 

Money  voluntarily  paid,  with  full  knowl- 
edge of  the  facts,  after  consideration,  in  re- 
monae  to  a  demand,  based  upon  a  claim  of 
ngbt.  In  recognition  of  a  moral  duty  to  satisfy 
Aat  demand  and  to  avoid  litigation,  cannot  be 
recovered  back  on  the  ground  of  miatake,  though 
the  payment  was  made  In  ignorance  of  the  pay- 
or's strict  legal  rights. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  H  267-271;   Dec.  Dig.  {  84.*] 

Aiveal  from  Superior  Court,  Hartford 
County;  Milton  A.  Shumway,  Judge. 

Action  by  the  Monroe  National  Bank 
against  Abljah  Catlln,  Jr.  From  a  Judgment 
for  defendant  plaintiff  appeals.    Affirmed. 

The  defendant,  a  dealer  In  cotton  In  Hart- 
ftord,  bought  of  one  Bandy,  a  cotton  broker 
In  Monroe,  La.,  some  cotton.  Bandy  drew 
two  drafts  on  the  defendant  for  the  purchase 
money,  attached  thereto  forged  bills  of  lad- 
ing, and  delivered  the  drafts,  with  the  bills 
of  lading  so  attached,  to  tbe  plaintiff,  with 
whom  he  banked,  for  collection.  No  cotton 
was  shipped.  In  due  course  these  drafts 
and  bills  of  lading  came  into  the  hands  of  a 
Hartford  bank  for  presentation  to  the  de- 
fendant  for  payment  They  were  presented 
to  taim,  and  he,  supposing  that  the  bills  of 


lading  were  genuine,  and  that  the  cotton  had 
been  shipped  as  represented  therein,  paid 
the  drafts,  and  retained  the  bills  of  lading. 
At  that  time  he  had  no  knowledge  whether 
the  drafts  hud  been  deposited  with  tbe  plain- 
tiff  for  collection,  or  had  been  discounted  by 
the  plaintiff.  Tbe  defendant  supposed  that 
tbe  bills  of  lading  were  genuine,  and  relied 
in  part  upon  the  fact  that  the  plaintiff  was 
located  in  Monroe,  and  would  satisfy  itself 
that  they  were  so.  The  Hartford  bank 
transmitted  the  money  paid  by  tbe  defend- 
ant to  the  plaintiff,  who  placed  it  to  the 
credit  of  Bandy,  and  later,  but  before  tbe 
forgery  of  the  bills  of  lading  was  discovered. 
Bandy  withdrew  from  the  plaintiff  bank 
his  whole  balance,  Including  tbe  money  so 
credited.  Tbe  defendant,  not  receiving  any 
cotton,  made  inquiries,  and,  some  three 
months  after  his  payment  of  the  drafts,  dis- 
covered the  forgeries.  He  thereupon  em- 
ployed a  lawyer  of  Monroe  to  obtain  repay-  - 
ment  of  the  money  paid  upon  tbe  drafta 
The  lawyer  made  demand  upon  tbe  plalQ. 
tiff  for  such  repayment,  on  the  ground  that 
the  bills  of  lading  were  forged  and  the  drafts 
paid  uuder  a  mistake  of  fact  He  told  the 
plaintiff  that  in  his  opinion  it  was  legally 
bound  to  make  repayment,  and  that,  If  It  did 
not,  he  should  bring  suit  to  recover  the  mon. 
ey  back.  The  officers  of  the  plaintiff,  be- 
lieving that  tbe  defendant  bad  paid  tbe 
money  upon  tbe  drafts  under  a  mistake  of 
fact;  that  under  tbe  circumstances  it  was 
morally  bound  to  refund  tbe  money ;  that  It 
was  also  legally  liable  to  do  so;  and  that 
It  was  its  duty  to  do  so— thereupon,  la 
February,  1905,  paid  the  lawyer  as  repre- 
senting the  defendant  the  sum  represented 
by  the  two  drafts,  to  wit  $2,277.90.  Tbe 
defendant  now  has  this  money,  and  refuses 
to  repay  It  to  tbe  plaintiff.  Demand  there- 
for was  made  In  November,  1905.  When  the 
plaintiff  received  the  drafts  and  bills  of  lad- 
ing from  Bandy,  It  supposed  that  the  latter 
were  genuine. 

Benedict  M.  Holden  and  Newell  Jennings^ 
for  appellant  Charles  B.  Perkins  and  Leon^ 
ard  Morse,  for  appellee. 

PRENTICB,  J.  (after  stating  tbe  facts  as 
above).  This  appeal  contains  no  assignment 
of  error  specifically  made,  as  tbe  statute  re- 
quires. It,  therefore,  properly  presents  no 
matter  for  our  determination.  Oen.  St  1902, 
I  802.  We,  however,  have  the  power  to 
waive  the  defect;  and,  nnder  tbe  drciun- 
stances  of  the  case,  we  have  deemed  it  best 
to  decide  tbe  question,  which,  as  tbe  defend- 
ant fully  understood,  the  plaintiff  desired  to 
present  to  our  consideration,  and  which 
both  parties  have  exhaustively  argued.  This 
question  is  the  general  one  of  tbe  right  of 
the  plaintiff,  under  the  circumstances  dis- 
closed by  the  finding,  to  recover  back  from 
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the  defendant  a  anm  of  money  irbich  tbe 
former,  prior  to  tbe  commencement  of  tbe 
action,  bad  pa!d  to  the  latter.  In  deciding 
thla  quecitlon  we  have  no  occasion  to  consid- 
er the  incidental  one,  to  which  much  of  the 
argument  was  addressed,  as  to  whether  or 
not  the  plaintiff,  when  It  made  the  payment 
In  question,  was  nnder  a  legal  obligation  to 
make  It.  If  it  was  nnder  snch  an  obliga- 
tion, it  confessedly  has  no  present  right  of 
action.  No  more  has  It  under  tbe  circum- 
stances presented  by  the  other  altematlTe, 
for  which  the  plaintiff  contends.  The  pay- 
ment to  the  defendant  was  made  with  full 
knowledge  on  the  plaintiff's  part  of  all  tbe 
(acts  of  the  situation.  It  was  made  volan- 
tarily  and  deliberately.  It  was  made  in  the 
belief  on  the  plalntiflTs  part  that,  in  view 
of  tbe  circumstances,  it  was  nnder  a  moral 
obligation,  at  least,  to  make  it  It  was  made 
In  resimnse  to  a  demand  presented  by  the 
defendant's  attorney.  It  was  made  after 
information  from  tbe  attorney  that  suit 
would  be  brought,  if  the  demand  were  re- 
fused. We  have,  therefore,  this  situation: 
That  it  Is  sought  to  recover  back  money 
paid  to  another  voluntarily,  with  full  knowl- 
edge of  tbe  facts,  after  consideration,  in 
response  to  a  demand  based  upon  a  claim  of 
right,  In  recognition  of  a  moral  duty  to  sat- 
isfy that  demand  and  to  avoid  litigation. 
The  plaintiff's  change  of  mind  and  heart 
has  come  too  late.  It  cannot  now  reopen 
tbe  dispute  once  fairly  settled.  There  is 
no  claim  of  fraud,  misrepresentation,  or  con- 
cealment on  tbe  part  of  tbe  defendant  or 
bis  attorney  In  obtaining  the  money.  The 
threat  of  suit  did  not  constitute  duress. 
Morris  v.  New  Haven,  78  Conn.  678,  675, 
63  AtL  123. 

Any  failure  on  the  plalntltTs  part  to  un- 
derstand the  full  extent  of  the  parties'  strict 
legal  rights  under  tbe  known  facts  cannot 
help  to  reopen  the  once-closed  door  of  con- 
troversy, for  one  reason  because  Its  concep- 
tion of  Its  l^al  obligation  was  only  one  of 
tlie  moving  causes  of  its  favorable  response 
to  the  appeal  to  recompense  the  defendant 
for  what  he  bad  lost  through  the  forged 
bills  of  lading.  And  there  is  another  reason, 
which  of  Itself  must  be  conclusive.  Not- 
withstanding that  the  plaintiff  may  have 
been  Ignorant  of  Its  strict  legal  rights  when 
it  paid  over  the  money,  the  defendant  is  not 
thereby  placed  In  tbe  position  of  now  holding 
that  which  be  cannot  In  good  conscience  re- 
tain. It  is  true  that  money  paid  under  a  mis- 
take of  law  can  sometimes  be  recovered  back. 
It  is  not  true  that  it  always,  or  generally, 
can.  Were  it  so,  there  would  be  all  too  few 
money  controverslbs  ended  save  through  the 
medium  of  litigation.  Tbe  law  favors  tbe 
private  settlement  of  snch  matters,  and  it 
does  not  throw  around  that  process  the 
hazards  and  uncertainties  which  would  at- 


tend the  principle  that  no  voluntary  satis- 
faction, settlement,  or  compromise  <rf  a  de- 
mand can  be  made  which  will  have  any  ef- 
ficacy in  the  face  of  a  contention  that  the 
law  was  not  fully  Imown  to  the  parties. 
Even  the  wisest  lawyer  might  ottea  find 
himself  helpless  to  accomplish  a  permanent 
result  in  the  way  of  the  settlement  of  busi- 
ness differences  in  the  presence  of  snch  con- 
ditions. The  pertinent  principle,  which  has 
had  tbe  approval  of  this  court,  is  "that, 
when  money  is  paid  by  one  nnder  a  mistake 
of  his  rights  and  du^,  and  which  be  was 
nnder  no  legal'  or  moral  obligation  to  pay, 
and  which  the  recipient  has  no  right  in  good 
conscience  to  retain.  It  may  be  recovered 
back,  •  •  •  whether  such  mistake  be  one 
of  fact  or  of  law."  Northrop  v.  Graves,  19 
Conn.  648,  G54,  50  Am.  Dec.  2C4;  Mansfield 
T.  I^nch.  69  Conn.  320,  327,  22  Atl.  318,  12 
L.  R.  A.  286.  The  appeal  to  whlcb  the 
courts  listen  is  one  to  the  principles  of  equi- 
ty. It  is  only  when  one  has  obtained  such 
an  advantage  over  another,  by  reason  of  that 
other's  mistaken  view  of  his  legal  rights, 
that  it  would,  .under  the  circumstances,  be 
unconscionable  for  him  to  retain  it ;  that  a. 
situation  created  by  tbe  fair  conduct  of  tbe 
parties  will  be  disturbed.  Park  Bros.  A  Co. 
V.  Blodgett  &  Clapp  Co.,  64  Conn.  28,  34,  20 
AtL  133.  There  is  no  such  situation  here. 
There  is  not  tbe  slightest  Inequity  in  the  de- 
fendant's retaining  money  paid  to  him  as 
this  was.  It  was  fairly  got,  and  may  be 
(airly  kept. 
There  is  no  error.    All  concur 


ItU  Pa.  U) 

CHITTICK  et  al.  t.  PHILADELPniA 
RAPID  TRANSIT  CO. 

(Supreme   Court   of  Pennsylvania.     March  8, 
1909.) 

1.  NKOUOENCB    (t    69*)— EXTBAOBMHAKY    OO- 
CURBENCEB— LlABILrrV. 

A  Street  railway  company  is  not  liable 
for  accidents  of  such  an  extraordinary  chai^ 
acter  that  it  could  not  iiave  been  anticipated 
as  tbe  natural  result  of  the  negligent  act  com- 
plained of. 

[BM.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  72;   Dec.  Dig.  {  59.*] 

2.  Electbicitt  {§  16*)— Neoligkncb. 

Where  defendant's  motorman  negligently 
caused  a  trolley  pole  to  strike  a  steel  brace 
which  was  being  raised  for  tbe  construction  of 
an  elevated  railroad,  and  the  brace  struck  the 
trolley  wire,  causing  an  electrical  explosion,, 
whereupon  plaintiff,  seated  at  a  window  at  a 
house  about  300  feet  distant,  fell  from  her  chair 
and  was  temporarily  blinded  and  suffered  nerv- 
ous weakness,  and  there  was  no  material  8ul>- 
stance  set  in  motion  by  the  explosion  whereby 
plaintiff  was  injnred,  she  could  not  recover 
from  tbe  street  railway  company. 

[Ed.  Note.— For  other  cases,  see  E3ectric!ty, 
Dec.  Dig.  {  16.*] 

Appeal   from    Court   of   Common   Pleas, 
Philadelphia  County. 
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OHITTIOK  V.  PHILADELPHIA  RAPID  TRANSIT  CO. 


Action  by  Annie  E.  Ghittick  and  John  F. 
ChltUck  against  the  FbiladelpUa  Rapid 
Transit  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and  BL- 
KIN,  FELL,  POTTER,  and  STEWART,  JJ. 

Thoouus  Learning  and  Rossell  Duane,  for 
appellant    Robert  B.  Kel^,  for  appellees. 

SOjKIN,  J.  During  the  construction  of 
the  elevated  railroad  In  West  Philadelphia, 
a  steel  brace,  a  necessary  part  of  the  su- 
perstructure, was  being  hoisted  Into  posi- 
tion by  the  employes  of  the  bridge  company 
doing  the  wor^  when  the  trolley  pole  of 
a  street  railway  car  struck  it  with  such  force 
as  to  cause  an  electrical  explosion  by  rea- 
son of  the  contact  of  the  brace  with  the  trol- 
ley wire.  The  negligence  relied  on  to  sus- 
tain a  recovery  is  the  failure  of  the  motor- 
man  to  stop  his  car  after  timely  notice  to 
do  so  In  the  face  of  an  impending  danger. 
The  negligence  of  appellant  In  the  respect 
charged  is  not  denied,  and  if  the  injuries 
MHnplalned  of  resulted  as  a  natural  and 
probable  consequence  of  the  negligent  act, 
which  ought  to  have  been  foreseen  and  pro- 
Tided  against,  it  would  be  a  case  for  the 
Jury.  What  occurred  after  the  happening  of 
ttie  accident  is  of  such  an  extraordinary  char- 
acter, and  the  cause  of  the  injuries  of  such 
an  unusual  nature,  that  the  facts  must  be 
Ixlefly  stated  In  order  to  have  an  intelligent 
understanding  of  the  question  raised  by  this 
appeal.  When  the  trolley  wire  was  forcibly 
iKonght  into  contact  with  the  steel  brace, 
there  was  a  brilliant  flash  of  electricity, 
variously  described  by  the  witnesses  as  a 
"ball  of  fire,"  a  "brilliant  flash,"  a  "blinding 
Vght,"  and  a  "powerful  electrical  flash  of  an 
explosive  nature."  A  woman,  one  of  the 
appellees  here,  was  seated  near  an  open  win- 
dow of  her  dwelling  house  200  or  300  feet 
distant  from  the  point  at  which  the  elec- 
trical manifestation  occurred,  and  was 
thrown,  or  In  some  manner  fell,  from  her 
Gtaair.  to  the  floor.  In  the  fall  she  received 
some  bruises  to  her  person,  but  these  were 
of  a  temporary  character  and  not  serious. 
She  was  blinded  temporarily  by  the  brilliant 
electric  flash,  suffered  pain  In  her  eyes,  fol- 
lowed by  some  impairment  of  vision  and 
nervous  weakness,  and  these  are 'the  inju- 
ries principally  relied  on  to  sustain  this  ac- 
tion for  damages. 

It  most  now  be  determined  whether  upon 
sncb  a  state  of  facts,  appellant  is  answer- 
able in  law  for  injuries  resulting  frdm  this 
unfortunate  occurrence.  The  learned,  court 
below,  after  patient  and  careful  considera- 
tion, submitted  the  case  to  the  Jury,  and  up- 
<n  Dsore  mature  deliberation  refused  to  enter 
Judgment  for  defendant  non  obstante  vere- 
dicto, although  in  arriving  at  that  conclu- 
sion doubt  was  expressed  as  to  the  liability 
of  the  defendant  under  the  circumstances. 
Whatever  doubt  there  may  have  been  in  the 
mind  of  the  learned  trial  Judge  was  resolv- 


ed In  favor  of  the  plaintiffs,  and  tlie  case  is 
now  here  for  final  determination.  At  the- 
beginning  of  our  inquiry,  it  may  be  remarked 
that  the  relation  of  common  cairrier  and  pas- 
senger, or  of  master  and  servant,  did  not  ex- 
1st  between  the  parties,  all  of  whom  were  in 
the  enjoyment  of  their  respective  proper- 
ties with  the  right  to  use  and  operate  them, 
in  every  lawful  manner.  The  dnty  of  each 
to  the  other  was  not  to  so  wantonly  or  reck- 
lessly or  negligently  use  her  or  its  property! 
as  to  cause  injury  to  the  person  or  property 
of  the  other.  Did  the  appellant  meet  this 
measure  of  d^ty,  and  did  it  do  anything  to 
make  it  liable  for  the  injuries  sustained?  It 
was  bound  to  know  what  the  natural  ai^ 
probable  consequences  of  its  negligent  act 
would  be,  and  would  be  answerable  In  dam* 
ages  for  all  injuries  whlcn  ought  to  haver 
been  anticipated  and  which  could  have  beenr 
provided  against  if  the  duty  rested  upon  ift 
to  foresee  such  consequences.  This  is  thd 
crux  of  the  case,  and'  there  are  numerous  del 
clsions  of  this  court  bearing  upon  the  ques> 
tlon  Involved.  In  Pittsburg  Southern  Rall.> 
way  Company  v.  Taylor,  104  Pa.  306,  49  Anu 
Rep.  580,  it  was  held  that  the  correct  ruM 
In  determining  proximate  cause  in  this  class 
of  cases  is  that  the  injury  must  be  such  at 
natural  and  probable  consequence  of  the 
alleged  negligent  act  as  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer.  TUB 
rule  has  been  recognized  and  followed  id 
many  later  cases.  See  West  Mahanoy  Town* 
ship  V.  Watson,  112  Pa.  574,  8  Atl.  806;  Fox 
V.  Borkey,  126  Pa.  164,  17  Atl.  604;  Ewlng 
V.  Railway  Company,  147  Pa.  40,  23  AtU 
840,  14  L.  R.  A.  666,  80  Am.  St  Rep.  709J 
Ldnn  V.  Duquesne  Borough,  204  Pa.  551,  54 
Atl.  841,  93  Am.  St  Rep.  800;  Huston  v.  Free^ 
mansbutg  Borough,  212  Pa.  548,  61  AtL  102%  ' 
8  L.  R.  A.  (N.  S.)  49. 

In  some  of  our  cases  it  has  been  pointed 
out  that  the  trmd  of  decision  both  In  this 
country  and  in  England  is  against  the  allow- 
ance for  mental  suffering,  or  nervous  shock 
or  fright  as  elements  of  damages,  and  when 
the  injuries  relied  on  to  sustain  a  recovery 
flow  from  such  causes  the  action  cannot  be 
maintained.  There  can  be  no  doubt  about 
the  application  of  this  principle  In  the  trial 
of  this  class  of  cases  under  the  authority 
of  our  decisions,  and  it  must  be  considered  a 
settled  rule  of  law  In  our  state.  The  only 
question  to  be  now  determined  is  whether, 
under  the  facts  of  the  case  at  bar,  this  prin- 
ciple should  be  applied.  If  the  injuries  sus- 
tained resulted  from  mental  suffering,  or 
from  a  severe  nervous  shock,  or  from  fright 
occasioned  by  the  unusual  occurrence,  th^' 
rule  certainly  applies,  and  as  we  read  the  tes- 
timony no  other  conclusion  can  be  reached. 
It  Is  true  that  the  injured  appellee  testified 
that  she  saw  a  ball  of  flre  which  seemed 
to  pass  through  the  window  at  which  she 
was  sitting,  and  as  a  result  of  that  Inde- 
scribable something  which  passed  before  het 
eyes  she  fell  to  the  floor.     This  was  an  op- 
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tlcal  illusion.  In  point  of  fact  there  was 
BO  ball  of  fire,  and  It  could  not  have  passed 
tbrough  tbe  window.  It  is  not  seriously 
contended  that  there  was  a  real  ball  of 
fire,  or  that  any  actual  physical  injury 
was  inflicted  upon  appellee  by  reason  of 
any  material  force  or  substance  coming 
In  contact  with  her  body.  Tbe  winddw  at 
which  she  was  sitting  was  not  broken,  nor 
was  there  any  evidence  of  force  or  vio- 
lence in  or  about  the  room  or  upon  her  per- 
son. Tbe  bruises  she  received  resulted  from 
ber  fall  on  the  floor,  and  were  not  occasioned 
by  any  material  or  other  force  prior  to  the 
talL  The  electrical  manifestation  described 
•8  a  ball  of  fire  was  not  a  real  material  sub- 
stance, but  a  flash  of  light  reflected  upon  the 
retina  of  the  eye,  or  It  may  have  beoi  pro- 
duced by  'light  and  other  rays  set  In  mo- 
tion by  tbe  flash  and  explosion  resulting 
trom  the  violent  force  with  which  the  metal 
brace  came  in  contact  with  the  trolley  wire. 
No  current  of  electricity  passed  through  the 
air,  nor  was  any  material  substance  set  in 
motion,  whereby  injury  to  the  person  of  ap- 
pellee was  done  or  could  have  resulted.  To 
hold  that  this  Is  anything  but  a  case  of 
nervous  shock,  or  terrible  fright,  our  eyes 
must  be  closed  to  the  facts,  and  our  minds  to 
an  intelligent  understanding  of  them.  If  the 
Injuries  resultod  from  the  nervous  shoclc, 
and  of  this  there  can  be  no  doubt,  there  can 
be  no  recovery  in  this  action  without  over- 
ruling many  decided  cases.  As  we  read  the 
testimony,  neither  experience  nor  scientiSc 
research  could  have  foreseen  what  happened 
In  this  case,  and  the  consequences  which  fol- 
lowed the  occurrence  were  of  such  an  extraor- 
dinary character  as  could  not  have  been  an- 
ticipated by  appellant  as  the  natural  and 
'  probable  result  of  the  negligent  act.  There 
is  much  In  this  case  to  Indnlge  sympathetic 
inquiry  and  to  suggest  speculative  theory, 
but  a  proper  regard  for  the  wholesome  ad- 
ministration of  law  by  the  application  of 
settled  principles  requires  this  court  to  hold 
tliat  there  can  be  no  recovery  under  the  facts 
presented  at  the  trial  in  the  court  below. 

Judgment  reversed  and  Is  here  entered  for 
defendant. 

(22S  Pa.  654) 

BURD  V.  CITY  OF  PHILADELPHIA. 

(Supreme  Conrt  of  Pennsylvania.     March   & 
1908.) 

Mdnictpai.  Cobpobations  (I  807*)  — Neoli- 

GENrB— Detectivk  Strrets. 

Where  the  broken  cover  of  a  sewer  inlet  is 
unrepaired  for  at  least  two  weeks,  with  notice 
to  tue  city  department,  and  Is  covered  with 
muddy  water  mixed  with  slush  and  ice,  a  wo- 
man, without  knowing  of  its  existence,  who  is 
injured  by  its  giving  way  under  her,  ma;  re- 
cover damsKes  for  her  Injuries,  thoueh  she  could 
have  avoided  tbe  danger  by  gomg  a  few  steps  to 
one  side. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t§  1679-1681;  Dec. 
Dig.  I  807.*] 


Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Margaret  C  Burd  against  tlie 
City  of  Philadelphia.  Verdict  for  plaintiff 
and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  MES'l'BEZAT,  POT- 
TER, ELKIN,  and  STEWART,  JJ. 

Robert  Brannan  and  Frederick  Beyer,  Asst. 
City  Sols.,  and  3.  Howard  Ueudell,  City  SoL, 
for  appellant.  Maurice  W.  Sloan,  (or  ap* 
pellee. 

PER  CURIAM.  The  top  of  a  sewer  inlet 
was  at  the  curb  In  the  line  of  a  street  cross- 
ing.  The  iron  cover  of  the  inlet  was  broken 
and  bad  fallen  In,  or  was  In  such  a  condition 
that  it  would  fall  if  stepped  on.  This  condi- 
tion had  existed  for  at  least  two  weeks,  and 
It  had  been  reported  to  the  proper  dty  de- 
partment. In  midwinter,  following  a  thaw, 
the  inlet  was  clogged  with  dirt  so  as  to  ob- 
struct the  flow  of  water,  and  muddy  water, 
mixed  with  slush  and  ice,  extended  from  tbe 
curb  two  or  three  feet  Into  the  street,  entire- 
ly covering  and  obscuring  the  top  of  the  in- 
let. The  plaintiff.  In  crossing  the  street,  step- 
ped into  tbe  Inlet,  or  on  tbe  cover,  wblch 
gave  way. 

It  appeared  from  the  plaintiirs  testimony 
that  she  could  have  avoided  the  water  and 
reached  the  pavement  by  making  a  few  steps 
to  one  side  of  the  crossing.  From  this  it  ia 
argued  that  she  took  the  chance  of  dangers 
that  were  concealed  under  tbe  muddy  water. 
She  had  no  knowledge  of  the  existence  of  the 
inlet,  and  the  collection  of  water  gave  her 
no  notice  of  it,  since  this  might  have  been 
caused  by  tbe  clogging  of  the  gutter  with 
slush  and  ice.  Tlie  chance  she  took  In  walk- 
ing on  a  regular  street  crossing  partly  cover- 
ed by  water,  which  she  could  have  avoided, 
was  danger  caused  by  the  usual  irregularities 
of  the  surface,  but  not  danger  of  an  unusual 
character  that  she  bad  no  reason  to  appre- 
hend. 

It  was  not  error  to  submit  the  case  to  the 
Jury,  and  the  Judgment  Is  affirmed. 


SNYDER  T. 


(at  Pa.  M) 
SMYTH  et  aL 


(Supreme  Court   of  Pennsylvania.     March  9, 
1909.) 

Appeal   and   Ebeob   ({    1008*)  —  Rkvikw — 

FiWDiNos  or  Fact. 

A  finding  of  fact  by  the  court  will  not  b« 
reversed,  unless  error  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S935-3969;    Dec.  Dig.  I 

looa*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  W.  Rlehle  Smith  Snyder  against  Jo- 
seph J.  Smyth  and  Wilson  R.  Ker.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 
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GAINES  Y.  CHESTER  TRACTION  CO. 


Arpifed  before  FELL,  MESTREZAT,  POT- 
TER, EliKIN,  and  STEWART,  JJ. 

Henry  B.  Hodge,  tor  appellant  Jobn  O. 
J<duuion  and  John  McOonaghy,  Jr.,  tor  ap- 
peUees. 

PER  CTTRIAM.  The  bill  in  tbia  case  was 
tor  an  account,  and  was  filed  by  the  purchaser 
at  a  sheriff's  sale  of  whatever  Interest  the  de- 
fendant In  the  execution  had  as  a  partner  In 
a  building  operation.  The  court  found  that 
he  waa  not  a  partner,  and  that  he  had  no 
Interest.  The  correctness  of  this  finding  de- 
pends on  the  credibility  of  witnesses,  of  which 
the  court,  who  saw  and  heard  them,  had  a 
mncb  better  opportunity  to  Judge  than  we 
liaTfc  What  has  been  so  often  said  that  the 
findings  of  fact  by  the  court  will  not  be  re- 
Tersed,  unless  error  clearly  appears,  is  es- 
pecially applicable  to  this  case. 

The  decree  of  the  court  dismissing  the  bill 
Is  affirmed,  at  the  cost  of  the  appellant 


(S<  Pa.  SS) 

OAINES  et  al.  ▼.  CHESTER  TRACTION  CO. 

(Snpieme   Court   of   Pennsylrania.     March  8, 
1909.) 

L  Cabbiebs  ({  292*)  —  Stbkbt  Railways  — 

COLXISIONS    AT    StBAM    RAILBOAD   CBOBSnTO 

— AroioKirr  to  Pabsbnoxb. 

The  trolley  of  an  electric  car  left  the  wire 
when  the  car  was  passing  oyer  a  steam  rail- 
road crosaing  without  negligence  on  the  part  of 
tlie  street  railway  company,  and  the  car  was 
ran  into  by  a  locomotive.  There  was  nothing 
to  show  that  the  parting  of  the  trolley  was  due 
to  any  defect  in  the  construction  or  in  lack  of 
care.  BeiU,  that  the  passenger  could  not  re- 
oover. 

[El  Note. — For  other  caaes,  see  Carriers,  Dec. 
Dig.  t  292.*] 

2.  Cabbiebs  (i  318*)— Stbeet  Railways— Ao- 
cinrNT  AT  Steak  Railway  Cbossing— Eti- 

DBRCK. 

In  an  action  for  injnries  to  a  paasenger  on 
an  electric  railway  car  by  collision  with  an 
oigine  at  a  steam  railroad  crossing,  eTidence 
teU  inaufficlent  to  9how  any  negligence  on  the 
part  of  the  street  railway. 
JEd.  Note.— For  other  cases,  see  Carriers.  Dec. 

Dw.  i  aia*] 

Appeal  from  Conrt  of  Common  Pleas,  Dela- 
ware County. 

Action  by  Charles  E.  Gaines  and  Ellen 
Gaines  against  the  Chester  Traction  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appeala    Reversed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT, ELKIN,  and  STEWART,  JJ. 

J.  B.  Hannum,  for  appellant  O.  B.  Dick- 
inson and  J.  E.  McDonougli,  for  appellees. 

BLEIN,  J.  In  the  statement  of  the  anes- 
tion  InTolved  in  tbe  paper  book  of  appellant 
is  contained  a  concise  recital  of  tbe  facta  re- 
lied upon  to  sustain  a  recovery  In  this  case. 
A  trolley  car  of  tbe  appellant  company  ar- 
rtred  at  a  grade  crossing  over  which  the 


tracks  of  a  steam  railroad  were  also  laid. 
The  safety  gates  were  down  when  the  trolley 
car  arrived,  but  were  soon  raised  by  the  gate 
tender,  who  was  an  employe  of  the  railroad 
company,  thus  Inviting  those  in  charge  of  the 
trolley  car  to  pass  over  the  crossing.  Before 
starting  his  car  the  conductor  walked  ahead, 
as  was  his  duty,  looked  up  and  down,  saw 
the  track  was  clear,  and  then  signaled  tbe 
motorman  to  bring  the  car  over.  While 
passing  over  tbe  crossing,  the  trolley  came 
off  the  wire,  and  the  car  stranded  across  tbe 
railroad  tracks.  An  engine  of  the  railroad 
company,  standing  about  70  feet  distant  at 
the  time  the  trolley  car  started  to  make  the 
crossing,  suddenly  and  slowly,  without  warn- 
ing, began  to  move  in  the  direction  of  the 
crossing,  and  its  speed  being  accelerated  as 
it  proceeded,  and  no  effort  seemingly  having 
been  made  to  stop  it  by  those  In  charge  of  the 
engine,  a  collision  with  the  stranded  trolley 
car  resulted,  and  a  lady  passenger,  one  of  the 
appellees  here,  was  injured.  The  trolley  car 
was  in  good  repair,  and  the  tracks  and  over- 
head construction  were  of  the  kind  In  general 
use,  and  there  is  no  allegation  of  faulty  con- 
struction or  of  careless  or  insufficient  main- 
tenance. 

Under  these  circumstances  It  must  now  be 
determined  whether  there  was  any  evidence 
of  negligence  to  submit  to  the  Jury  upon 
which  a  recovery  can  be  sustained.  Tbe  rules 
governing  the  use  of  tbe  crossing  were  car»-' 
fully  observed  by  tbe  conductor  and  the  mo- 
torman. They  did  what  their  duties  requir- 
ed tbem  to  do.  Tbe  safety  gates  were  under 
tbe  control  of  tbe  railroad  company,  and 
when  tbe  gate  tender  raised  tbem  tbe  em- 
ployes of  tbe  trolley  company  bad  a  right  to 
act  on  the  assumption  that  the  way  was 
clear.  They  did  not  rely  on  this  invitation 
alone,  but  the  conductor  went  ahead,  as  was 
his  duty,  to  see  for  himself  what  the  situa- 
tion was,  and,  having  these  two  sources  of 
information,  he  was  fully  Justified  In  signal- 
ing the  motorman  to  start  the  car.  Of  course, 
even  after  starting  tbe  car  and  being  com- 
mitted to  tbe  crossing,  tbe  duty  still  rested 
on  the  conductor  to  take  every  reasonable 
precaution  under  hie  control  for  the  safety 
of  passengers;  but  as  we  view  the  testimony, 
everything  was  done  within  his  power  to  do 
as  the  car  passed  over  the  crossing.  The  evi- 
dence does  not  show  that  anything  done  or 
left  undone  by  the  conductor  or  motorman 
was  in  any  way  responsible  for  the  stranding 
of  tbe  car.  It  is  one  of  those  things  which 
in  the  operation  of  a  street  railway  some- 
times occurs  when  no  one  is  at  fault  and 
this  was  true  in  the  present  care.  Tbe  con- 
ductor of  tbe  trolley  car  could  not  control 
tbe  movement  of  tbe  steam  engine,  nor  could 
the  appellant  company  be  made  liable  for 
what  the  employes  of  tbe  railroad  company 
did  or  failed  to  do.    Nor  can  we  accept  as 
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sound  the  contention  that  becaase  the  steam 
«siglne  made  some  signs  of  being  ready  to 
move  about  the  time  the  trolley  car  started. 
Or  Immediately  thereafter,  It  was  the  duty  of 
the  conductor  to  stop  bis  car  and  wait  to 
ascertain  what  the  engine  might  do.  He  had 
a- right  to  assume,  after  the  employe  of  the 
railroad  company  had  raised  the  safety  gates, 
that  the  way  was  clear  so  far  as  the  engine 
and  trains  of  the  railroad  company  might  In- 
terfere with  the  use  of  the  crossing.  A  care- 
ful e.\amluation  of  this  record  has  failed  to 
donvlnce  ns  that  there  was  any  evldenoe  of 
n^llgence  to  submit  to  the  Jury. 

Judgment  reversed  and  is  here  entered  for 
defendant 

(224  Ps.  tf) 

TRAINER    y.    TRAINER    SPINNING    CO. 

(Supreme   Court  of  Pennsylvania.     March   8, 
5  1909.) 

Uasteb  and   Sebvant  ({  40*)  —  Wnowonni 
t  DisoHAROE— Evidence. 

Plaintiff,  who  had  been  manager  of  a  cor- 
poration, sued  to  recover  hU  salary  after  an 
alleged  wrongful  discharge.  The  corporation 
had  passed  a  resolution  giving  plaintiff  a  leave 
of  absence  for  a  limited  period.  Four  days  later 
a  resolution  was  passed  discharging  plaintiff 
on  the  ground  of  insubordination.  There  was 
evidence  that  before  the  second  re8olution.plaiD- 
tiff  refused  to  take  his  vacation  and  to  permit 
another  to  act  in  his  place.  Held,  that  a  vei^ 
diet  for  plaintiff  should'  be  sustained. 
'  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  40.*] 

'Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 

'  Action  by  William  E-  Trainer  against  the 
llralner  Spinning  Company.  Judgment  for 
plalntlfT,  and  defendant  appeals.     Affirmed. 

_  The  court  charged,  In  part,  as  follows: 
'  "It  appears  that  some  time  In  August, 
1906,  there  was  some  difficulty  in  that  cor- 
poration, and  that  difficulty  in  some  way 
related  to  continuing  Mr.  Trainer,  the  super- 
intendent, in  his  position  as  superintendent 
and  manager.  The  real  difficulty,  whatever 
it  may  have  been,  does  not  very  clearly  ap- 
pear, but  on  August  6,  1906,  the  company 
ijasscd  this  resolution:  'Mr.  James  S.  Aus- 
tin.— Mr.  Austin,  one  of  the  directors,  at 
a  meeting  of  the  corporation,  "moved  that 
Mr.  Trainer  be  given  a  vacation  for  three 
months,  with  his  salary,  from  the  6tb  of  Au- 
gust, 1906,  and  that  in  the  Interim  the  mill 
bie  managed  by  the  president  or  such  super- 
intendent or  manager  as  be  may  designate, 
pirovided  that  at  the  expiration  of  the  three 
months  Mr.  Trainer  shall  not  again  take  up 
the  work  or  manage  or  superintend  until 
further  action  by  the  board  of  direcfors."' 
That  resolution  was  passed.  On  that  day,  or 
the  next  day,  I  am  not  very  clear  which, 
a'nd  I  do  not  think  the  president  testified,  he 
called  at  the  mill  on  Mr.  Trainer.  He  went 
to  the  mill  after  the  passage  of  this  resolu- 
tion, went  alone,  if  I  remember,  on  the  first 


occasion,  and  bad  a  conversation  with  the 
superintendent.  Yon  rememl>er  what  was 
said.  If  I  got  the  president  aright,  his  mis- 
sion was,  as  he  said,  to  coax  or  persuade 
Mr.  Trainer  to  take  a  vacation.  I  do  not 
remember  any  evidence  that  he  demanded 
possession  of  the  mill,  but  that  he  wanted 
him  to  accept  the  suggestion  In  this  resolu- 
tion that  he  take  a  vacation;  Mr.  Trainer 
declined  to  do  It,  and  he  went  away.  I  un- 
derstand there  is  no  complaint  upon  the  part 
of  the  defendant  of  this  interview,  but  there 
may  be.  It  will  be  for  you  to  say  whether 
there  was  anything  In  that  interview  that 
was  contumacious  upon  the  part  of  Mr. 
Trainer,  or  that  evinced  any  effort  to  defy 
or  disobey  the  order  of  the  president,  if  any 
order  was  given. 

"I  do  not  recollect  that  any  demand  was 
made  by  the  president  for.  him  to  give  ap 
the  mill  or  to  go  away,  but  my  recollection 
is  he  tried  to  persuade  him  it  would  be  bet- 
ter for  him  that  be  take  this  vacation.  How- 
ever, he  went  away.  The  next  day  he  re- 
turned, if  it  was  the  next  day,  with  a  gentle- 
man named  Turner.  George  C.  Turner,  who. 
It  is  alleged  by  the  defendant,  had  been  se- 
lected as  the  manager  or  superintendent  to 
take  the  place  of  Mr.  Trainer,  and  the  con- 
tention of  the  defendant  is  that  Mr.  Trainer 
refused  to  accept  this  man  as  the  superin- 
tendent, and  turn  over  the  mill  to  him,  and 
because  of  that  refusal  they  bad  the  right 
to  discharge  him.  That  Is  the  contention 
of  the  defendant.  That  they  produced  to 
him  at  the  mill  his  successor,  and  that  he  re- 
fused to  obey  the  orders  of  the  board  of  di- 
rectors and  of  the  president,  and  thertfore 
they  had  a  right  to  discharge  him.  If  I  re- 
member that  testlmooy,  it  was  like  this: 
That  the  president  and  Mr.  Turner  went  to 
the  mill.  At  the  gate  was  a  Mr.  Pierce,  a 
watchman  employed  by  the  superintendent. 
Trainer,  and  that  he  let  him  in,  but  that  Mr. 
Trainer  refused  to  permit  Mr.  Turner  to 
enter.  I  do  not  recollect  any  testimony  upon 
the  part  of  the  president  or  Mr.  Trainer 
Informing  Mr.  Trainer  that  this  was  the 
superintendent,  and  that  be  was  there  to 
take  bis  place,  and  it  does  seem  to  the  court, 
though  you  are  not  bound  by  this  suggestion, 
that  In  the  presence  of  the  dnbloQs  character 
of  this  resolution  of  August  6th,  if  It  was  the 
intention  of  this  president  to  present  a  su- 
perintendent which  he  had  selected,  for  he 
was  authorized  under  the  resolution  of  Au- 
gust 6th  to  select  one,  that  he  ought  to  have 
said  to  Mr.  Trainer:  'I  have  selected  this 
gentleman  to  take  your  place,  and  I  ask  you 
or  demand  of  yon,'  or  something,  'to  sur- 
render the  property  to  him.'  I  do  not  re- 
member a  particle  of  evidence  whether — ^was 
there  any  evidence  showing  that  Turner  had 
been  appointed?  Mr.  Hannum :  Not  at  that 
time.  The  Court:  I  mean  at  that  time. 
Mr.   Dickinson:     What   Mr.    Hannum's   ref- 
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erence  to  was  tala  election  to  the  position  of 
maiuiger,  bat  the  first  resolution  was,  If 
the  court  will  remember,  'any  manager  or 
■nperlntendent  selected  by  tiie  president' 
The  Court:  Is  there  any  evidence  be  bad 
been  selected  by  the  president?  Mr.  Dtclc- 
Inson:  Certainly.  Mr.  Blythe  testified  to 
it,  and  Mr.  Trainer  testified  point  blank  that 
he  told  Mr.  Blythe  In  so  many  words,  'I  will 
admit  you  or  any  officer  of  the  company,  but 
I  wOl  not  admit  Mr.  Turner,'  who  was  the 
new  manager.  Mr.  Hannum:  Oh,  be  did 
not  say  that.  The  Court:  Just  as  I  say,  it 
will  be  for  you  to  say  whether  there  was 
any  evidence,  first,  that  the  president  bad 
appointed  Turner  at  that  time,  and  whether 
when  he  got  there  he  Informed  Mr.  Trainer 
that  Turner  had  been  appointed  by  him,  be- 
cause tb«:e  is  nothing  on  the  minute  to  show, 
had  been  apiMlnted  by  him  as  the  manager 
and  gave  him  plainly  to  understand  that  this 
was  a  demand  for  this  property,  because  we 
would  be  Inclined  to  the  view  that  If  there 
had  been  a  man,  a  superintendent,  appoint- 
ed In  his  place,  and  he  had  appeared  by  the 
president,  and  Mr.  Trainer  had  been  told 
that  he  had  been  removed  from  his  office, 
and  this  was  his  successor,  that  he  would 
be  bound  to  take  notice  of  it  and  would  be 
obliged  to  surrender  it.  But  it  was  the  duty 
of  the  defendant  to  make  that  clear.  Now, 
was  it  clear?  And  did  the  superintendent 
ard  did  the  company  believe  at  that  time 
that  the  resolution  of  August  6th  was  intend- 
ed as  a  dismissal,  as  a  discharge? 

"Both  counsel  for  the  plalntlfT  and  the  de- 
fendant conclude  that  this  was  not  a  dis- 
charge, that  this  was  an  ofTer  or  .a  direction 
to  Mr.  Trainer  to  take  a  three  months'  ab- 
sence, but  they  Informed  him  that  his  work 
would  end  at  the  end  of  three  months  unless 
the  board  should  otherwise  determine.  So 
that,  first,  was  it  clear  to  Mr.  Trainer,  who 
was  present  when  this  resolution  was  passed, 
that  this  was  intended  to  dissolve  his  connec- 
tion with  this  business  or  that  It  was  option- 
al with  him  whether  he  should  take  three 
montlts^  vacation  or  not?  Now,  the  resolu- 
tion of  August  9th  throws  some  light  upon 
this  question.  Evidently,  after  the  president 
had  returned,  the  board  concluded  that  some- 
thing else  had  to  be  done  to  get  possession 
of  the  property,  and  they  passed  this  resolu- 
tion: 'Be  it  resolved  that  the  resolution 
adopted  on  August  6th,  which  was  as  follows : 
Tliat  William  E-  Trainer  be  given  a  vacation 
of  three  months  with  his  salary,  and  that  in 
the  interim  the  mill  be  managed  by  the  presi- 
dent or  such  superintendent  or  manager  as 
he  may  designate,  provided  at  the  expiration 
of  the  three  months  Mr.  Trainer  shall  not 
again  take  up  the  work  as  manager  or  super- 
intendent until  future  orders  by  the  board — 
lie  revoked,  rescinded,  and  declared  null  and 
void,  and  that  the  said  William  E.  Trainer 
be  and  Is  hereby  discharged  as  superintend- 
ent and  manager  of  the  mill ;  his  discbarge 
to  date  from  this  date,  August  9,  1906.'    Now 


it  is  iiinite  plain  from  this  resolution  tbat  tbe 
corporation,  the  company,  was  not  intending 
or  inclined  to  stand  upon  the  resolution  6t 
August  6th  as  a  dismissal.  Whether  they 
thought  It  was  dubious  or  not  no  one  knows, 
because,  as  Mr.  Dickinson  says,  'We  cant 
give  In  evidence  what  was  talked  about  befoito 
the  resolution  was  passed,'  but  it  was  a  fac^t 
that  then  they  did  pass  a  resolution  not  only 
revoking  this  former  resolution  but  dismlto- 
Ing  him.  The  president  went  down  to  tli» 
work,  and  Mr.  Trainer,  under  this  resolution 
of  revocation,  surrendered  the  premises. 

"Now,  It  will  be  for  the  Jury  to  say  wheth- 
er or  not  this  company  was  justified  In  dis- 
charging him  for  any  reason  that  took  place, 
either  at  the  first  interview  by  the  president 
after  the  passage  of  the  resolution  of  August 
6th  or  the  second.  If  the  Jury  find  that 
there  was  nothing  in  that  that  Justified  the 
ci/iupjuy  for  discharging  him,  then  he  Is  eq- 
tltled  to  recover.  The  president  says,  as  I 
understand,  that  he  had  a  conversation  with 
the  constable  about  what  the  constable  woul^ 
do  if  he  sent  him  a  letter.  Tou  remember 
what  he  said.  He  said  be  was  there  to  keep  . 
people  from  taking  forcible  possession  of  the 
premises,  and  that  he  was  employed  by  Mr. 
Trainer,  and  that  was  his  duty.  Now,  I  d,o 
not  pay  very  much  regard  to  what  the  coo- 
stable  said  to  the  president  at  all.  The  con- 
stable might  have  said  anything  he  pleased. 
True,  he  was  there  in  charge,  but  he  said  that 
his  duty — and  he  said  it  was  in  writing— w^s 
that  he  should  keep  people  from  taking  for- 
cible possession  of  the  premises,  and  the  con- 
versation that  he  had  with  the  president  af^- 
er  he  had  gone  out  was  not  very  pleasant. 
Still,  It  is  the  (tct  of  Mr.  Trainer,  and  not 
the  act  of  this  constable,  that  Is  to  Justify 
this  corporation  in  discharging  him,  if  thejy 
are  to  be  Justified  at  all.  Tou  are  not  tp 
take  the  view  of  the  court  that  this  conver- 
sation with  the  constable  has  but  little  bear- 
ing upon  this  question.  It  has  some.  It  w.ill 
be  for  you,  but  the  court  does  not  see  that 
it  has  a  very  great  bearing  upon  this  con- 
troversy, because  it  is  the  act  of  Mr.  Trainer 
when  this  president  went  there  on  these  two 
occasions,  for  that  ia  when  the  trouble  arose. 
Was  there  anything  upon  his  part,  any  act 
that  Justified  this  corporation  in  rescinding 
this  contract?  For  that  Is  what  they  did. 
And  in  passing  upon  this  question,  look  at 
these  minutes,  pay  attention  to  the  testiniMty 
of  the  president  and  all  the  other  witnesses 
aud  of  the  plaintiff,  very  few  witnesses,  wad 
If  yon  conclude  that  there  was  a  hiring  bexe 
for  five  years  or  a  hiring  for  one  year.  Mid 
that  the  discharge  was  made  during  the  term 
without  a  Justifiable  and  a  reasonable  cauatv 
then  this  plaintiff  is  entitled  to  recover  $1,- 
875  and  the  Interest" 

Verdict  and  Judgment  for  plaintiff  tat  $],- 
972.60.     Defendant  appealed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT.  ELKIN,  and  STEWART,  JJ. 
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O.  B.  Dickinson  and  H.  W.  Sloan,  for  ap- 
pellant Klngsley  Montgomery  and  Jobn  B. 
Hasnum,  for  appellee. 

ELKIN,  J.  In  1902,  Sloan,  a  promoter,  be- 
ing desirous  of  organizing  a  spinning  com- 
pany, made  a  proposition  In  writing  to  appel- 
lee stating  the  terms  upon  wbicli  lie  could  be- 
come a  subscriber  to  tbe  capital  stock  of  a 
company  to  be  afterward  Incorporated  for  the 
purpose  indicated,  of  which  company  Train- 
er was  to  be  manager  for  a  term  of  five  years 
at  a  salary  of  $2,500  per  year.  The  appellee 
accepted  the  proposition,  complied  with  all 
the  requirements,  and  was  selected  by  the 
board  of  directors  as  manager,  and  continued 
to  perform  bis  duties  as  such  for  a  period  of 
(our  yesirs  and  three  months,  when  differ- 
ences arose  between  the  manager  and  some 
officers  of  the  board  which  resulted  in  his 
discharge.  .This  suit  was  brought  to  recover 
the  balance  alleged  to  be  due  him  for  that 
portion  of  the  last  year  of  his  term  of  em- 
ployment in  which  be  was  not  permitted  to 
continue  as  manager.  His  right  to  recover 
Is  denied  because  of  bis  discbarge  under  clr- 
cnmstances  claimed  to  be  justiflable.  The 
testimony  shows  that  business  dltferences 
arose  hern-een  the  members  and  officers  of 
the  board  in  reference  to  the  management  of 
the  company,  which  culminated  In  the  resolu- 
tion of  AufTust  6th  being  adopted,  and  this 
was  followed  by  tbe  resolution  of  August  9th. 

The  principal  contention  here  is  that  the 
resolurton  of  August  6th  was  not  a  discharge, 
but  the  grant  of  a  leave  of  absence  for  a  lim- 
ited period  on  full  pay,  and  that  the  rescind- 
ing of  this  resolution  and  the  final  discharge 
(our  diiys  later  on  the  ground  of  insubordina- 
tion was  justifiable  and  Is  sufficient  to  defeat 
a  recovery  in  this  action.  These,  however, 
were  all  questions  for  the  Jury,  and  unless 
there  was  substantial  error  in  their  submis- 
sion the  verdict  should  not  be  disturbed.  We 
have  concluded,  after  very  careful  considera- 
tion of  the  whole  record,  that  no  reversible 
error  was  committed  at  tbe  trial  or  In  the 
charge  to  the  Jury.  While  the  resolution  of 
August  6th,  standing  alone,  might  not  be 
conslrtpred  an  absolute  discharge,  taken  in 
connection  with  subsequent  events  and  all 
Other  circumstances  relating  thereto.  It  must 
be  considered  the  beginning  of  the  end  so 
far  as  bis  services  as  manager  are  concerned. 
It  In  substance  said  to  the  manager,  "your 
services  are  no  longer  needed,  and  you  must 
prepare  to  sever  your  relations  with  this 
company."  He  so  understood  it,  and  so  must 
the  other  members  of  the  board  have  intend- 
ed it.  What  occurred  but  a  few  days  later 
leaves  no  room  to  doubt  that  this  was  the 
Intention  of  all  parties  concerned.  Under 
these  circumstances,  the  Jury  could  very 
properly  take  into  consideration  tbe  resolu- 
tions of  August  6th  and  0th  and  all  other 
facts  developed  at  the  trial  In  order  to  deter- 


mine whether  there  was  Just  canse  for  the 
discharge.  The  learned  trial  Judge  submitted 
all  these  questions  to  the  Jury  in  such  a  man- 
ner as  to  clearly  Indicate  what  the  issue  be- 
tween the  parties  was  and  the  grounds  upon 
which  the  various  contoitions  were  based. 
It  was  a  question  of  fact  for  the  Jury,  and 
in  our  opinion  nothing  occurred  at  the  trial 
to  Justify  a  reversal  of  the  Judgment  entered 
on  the  verdict 
Judgment  affirmed.' 


(224  Fa.  41) 

MORBISOX  ▼.  AMERICAN   SURETY   CO. 
OP  NEW  TORK. 

(Supreme  Court   of   Pennsylvania,     March   8, 
1909.) 

1.  CORTBAOn  (I   184*)— COROTBUCTION-^OIHT 

AHD  Sbvebai.  Contract. 

Where  two  or  more  persons  enter  into  a 
contract  without  disclosing  a  different  intention, 
the  presumption  is  that  the  undertaking  is  a 
joint  and  not  a  several  one ;  but  such  presump. 
tion  is  rebutted  where  the  obligation  contains 
words  of  severance  showing  that  it  was  the  in- 
tent of  the  parties  that  it  should  be  several  as 
well  as  joint 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  789;    Dec.  Dig.  |  184.»] 

2.  Bonos  (|  53*)— Constbuction— Joint  and 
SEVEBAt  Obligation. 

An  obligation  that  one  person,  as  principal, 
and  another,  as  surety,  are  held  to  a  third  per- 
son in  a  sum  stated,  for  the  payment  of  which 
the  principal  binds  himself  and  his  heirs  and 
the  surety  binds  himself,  etc.,  is  a  joint  and 
several  obligation. 

[Kd.  Note. — For  other  casep,  see  Bonds,  Cent 
Dig.  SI  57,  69:   Dec.  Dig.  t  53.*] 

Appeal  from  Court  of  Common  Fleas, 
Philadelphia  County. 

Action  by  William  H.  Morrison,  to  the  use 
of  the  Equitable  Trust  Company,  against  the 
American  Surety  Company  of  New  York. 
From  a  Judgment  for  defendant  on  demur- 
rer, plaintifT  appeals.    Reversed. 

The  material   portion  of  the  bond  upon 
which  suit  was  brought  was  as  follows: 
"Know  all  men  by  these  presents,  that  we, 
of  the  city  of  Philadelphia  (herein- 


after called  the  principal),  as  principal,  and 
tbe  American  Surety  Company  of  New  York 
(hereinafter  called  the  surety),  as  surety,  are 
held  and  firmly  bound  unto  William  H.  Mor- 
rison, of  the  city  of  Philadelphia,  Pennsyl- 
vania (hereinafter  called  the  obligee),  in  the 
sum  of dollars,  for  the  payment  where- 
of the  said  principal  binds  himself,  his  heirs, 
executors,  administrators  and  assigns,  and 
said  surety  binds  itself  and  its  successors 
firmly  by  these  presents." 

The  question  raised  by  the  demurrer  was 
whether  the  bond  was  a  Joint  and  several 
one,  or  a  purely  Joint  one. 

Argued  before  MITGHEDL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 
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F.  B.  Bracken,  for  appellant  H.  Gordon 
McCouch  and  George  S.  Munson,  for  ap- 
pellee. 

MESXREZAT,  X  In  Sheppard'8  Touch- 
stone It  Is  said  (page  375):  "If  two,  three,  or 
more  bind  themselves  In  an  obligation  thus, 
obllgamus  nos,  and  say  no  more,  the  obli- 
gation 1b  and  shall  be  taken  to  be  Joint  only, 
and  not  several."  In  other  words,  the  pre- 
sumption of  the  law  is  that,  when  two  or 
more  enter  Into  a  contract  or  an  obligation 
without  adding  language  disclosing  a  differ- 
ent Intention,  the  undertaking  is  a  Joint  and 
not  a  several  one.  This  rule  has  been  uni- 
formly recognised  and  adhered  to  In  all  our 
cases.  In  one  Jurisdiction,  however,  In  this 
country,  it  Is  held  that  there  Is  no  presump- 
tion arising  out  of  an  obligation  by  two  or 
more  persons  that  the  undertaking  is  Joint, 
and  not  Joint  and  several.  In  delivering  the 
opinion  of  the  Supreme  Court  of  Minnesota 
in  Schultz  V.  Howard,  63  Minn.  196,  202,  65 
N.  W.  363,  864,  56  Am.  St.  Rep.  4TO,  474, 
Mr.  Justice  Mitchell  says:  "There  should  be 
no  presumption  in  favor  of  an  obligation 
being  Joint,  Instead  of  Joint  and  several. 
Rules  of  law  as  to  Joint  obligations  are,  at 
best,  extremely  technical  and  Inconvenient, 
and  many  states  have,  like  Illinois,  enacted 
statutes  declaring  them  to  be  Joint  and  sev- 
eral." While  the  rule  is  enforced  In  this  Ju- 
risdiction, and  presumption  arises  that  the 
obligation  is  a  Joint  undertaking,  yet  the 
presumption  may  be  rebutted  and  is  rebutted 
when  the  obligation  contains  words  of  sev- 
erance showing  that  it  was  the  intention  of 
the  parties  that  it  should  be  several  as  well 
as  Joint  In  all  contracts  the  parties  may 
make  their  own  bargain,  and,  if  they  do  so 
In  lahgua<;e  showing  an  intention  to  impose 
a  several  as  well  as  a  Joint  liability  upon  the 
obligors,  the  courts  will  enforce  it  against 
each  party  as  well  as  against  all  the  par- 
ties Jointly.  Whether  therefore  there  is  a 
several  as  well  as  a  Joint  liability  in  any 
case  depends  upon  the  contract  or  obliga- 
tion which  the  parties  have  executed.  The 
question  has  frequently  arisen  in  this  Ju- 
risdiction. We  have  held  that  an  agreement 
for  the  payment  of  money  or  performance  of 
some  other  act  expressed  in  the  singular  num- 
ber, but  signed  by  two  or  more  persons,  is 
a  Joint  and  several  contract  Several  ex- 
pressions have  been  held  to  be  words  of  sev- 
erance and  to  change  a  Joint  obligation  Into 
one  that  is  Joint  and  several,  such  as:  "We 
bind  ourselves  and  each  of  our  heirs" ;  "our- 
selves, our  heirs";  "and  every  of  them"; 
"respectively";  "to  be  levied  of  our  several 
goods."  In  each  Instance  these  words  were 
held  to  rebut  the  presumption  arising  from 
the  Joint  undertaking  and  to  show  that  the 
parties  intended  that  the  obligation  should 
be  several  as  well  as  Joint. 

Turning  now  to  the  obligation  out  of  which 
this  controversy  arises,  we  And  the  important 
and  controlling  part  to  be  the  following:  i 


"We  as  principal,  and  the  American  Surety 
Company  of  New  York  (hereinafter  called  the 
surety),  as  surety,  are  held  and  firmly  bound 
unto  William  H.  Morrison  of  the  city  of 
Philadelphia,  Pennsylvania  (hereinafter  call- 

'  ed  the  obligee),  in  the  sum  of dollars. 

for  the  payment  whereof  said  principal  binds 
himself,  his  heirs,  executors,  administrators, 
and  assigns,  and  said  surety  binds  itself  and 
Its  successors,  firmly  by  these  presents."  The 
first  part  of  this  undertaking  Is  unquestion- 
ably a  Joint  obligation.  The  parties  say: 
"We  are  held  and  firmly  bound."  From  this 
language  the  presumption  arises  ttiat  the 
parties  Intended  to  make  themselves  Jointly 
liable  on  the  obligation.  It  Is  however,  sim- 
ply a  presumption.  Neither  the  word  "Joint" 
or  "Jointly,"  nor  other  language  of  like  sig- 
nification, is  used  to  show  that  the  parties 
intended  a  Joint  responsibility.  Standing 
alone,  however,  the  words  used  are  sufficient 
to  create  a  Joint  obligation  unless  they  are 
modified  or  controlled  by  other  language  in 
the  instrument. 

Following  the  words  Just  quoted,  impos- 
ing a  Joint  liability,  we  find  this  language: 
"The  payment  whereof  said  principal  binds 
himself,  his  heirs,  executors,  administra- 
tors and  assigns,  and  said  surety  binds  it- 
self and  its  successors,  firmly  by  these  pres- 
ents." We  think  these  words  create  a  sever- 
ance and  are  amply  sufficient  to  overcome  the 
primary  presumption  that  the  obligation  was 
a  Joint  undertaking.  The  obligation  would 
then  be  substantially  In  the  following  form: 

:  "We  bind  ourselves,  our  heirs,  executors  and 
administrators ;  and  each  of  us  blndeth  him- 
self, his  heirs,  executors  and  administra- 
tors"— which  the  Touchstone  says  is  the 
proper  form  of  a  Joint  and  several  obligation. 
In  considering  the  language  of  the  bond  in 
the  present  case  and  its  effect,  it  must  not 
be  overlooked  that  the  first  part  of  the  ol>- 
Ugation  did  not  declare  expressly  that  it 
was  a  Joint  undertkklng.  That  it  is  such 
is  simply  an  implication  or  Inference  from 
the  language  used.  The  obligors  primarily 
do  not  declare  in  the  bond  that  they  are 
"Jointly"  liable,  nor  do  they  use  any  similar 
language  which  shows  that  their  undertak- 
ing is  a  Joint  one.  When,  however,  in  the 
subsequent  part  of  the  l>ond,  they  state  the 
character  of  ttielr  liability,  they  employ  lan- 
guage which  expressly  declares  that  each  is 
liable  on  the  obligation.  "The  principal  binds 
hlmseir*  and  the  "said  snrety  binds  Itself" 
Is  the  language  of  the  instrument  It  will  be 
observed  that  these  words  disclose  more 
clearly  an  intention  on  the  part  of  the  ob- 
ligors to  assume  a  several  liability  than  the 
words  used  in  many  of  our  cases,  quoted 
above,  and  which  we  have  declared  do  create 
a  severance.  In  those  cases  the  singular 
number,  and  the  words  "each,"  "every,"  "re- 
spectively," and  "several"  were  the  effective 
words  In  the  instrument  to  create  the  sev- 
erance. Here,  in  language  much  more  di- 
rect and  forceful  than  those  words,  it  Is  de- 
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,  dared  that  the  "principal  binds  himself,"  and 
'the  "said  surety  binds  itself."    This  Is  a  dec- 
,  laration  of  a  distinct  and  separate  obllga- 
.  tion  by  each  obligor  for  the  payment  of  the 
sum  named  in  the  instrument     The  princi- 
pal assumes  the  obligation  imposed  by  the 
.  contract,  and  the  surety  likewise.     BJacb  In 
a  separate  capacity,  as  the  language  clearly 
i  shows.    In  effect  the  bond  declares  we  are 


held  and  firmly- bound  In  the  sum  of  — — 
dollars,  for  the  paym«it  of  which  each  obli- 
gor Is  responsible.    By  the  covenant  of  the 
.  parties  each  assumed  a  separate  obligation  to 
pay  the  sum  named  in  the  bond,  and  thus, 
.under  our  decisions,  a  Joint  and  several  ob- 
ligation Is  imposed  on  which  an  action  will 
He  against  both  or  either  of  the  obligors. 
We  have  examined  all  the  cases  cited  by 
..connsel.  and  we  find  none  in  conflict  with  our 
.  conclusion.    The  language  of  the  obligation 
'  under  consideration  speaks  for   Itself,   and 
,  points  unmistakably  to  an  intention  on  the 
,  part  of  the  obligors  to  assume  a  several  as 
well  as  a  Joint  liability. 

The  assignment  of  error  is  sustained,  and 
the  Judgment  of  the  court  below  is  reversed, 
.with  a  procedenda 


(110  Md.  as) 

MAOIN  et  aL  t.  NINER  et  A 

(Court  of  Appeals  of  Maryland.     March  28, 
'  1909.) 

1.  Wnxs  rt  725*)— Power  to  Appraise  Real 
Estate— Failure  to  Name  Donee. 

'  Though  a  power  of  sale  in  a  will  whirh 
.names  no  trustee  to  make  the  sale  may  devolve 
upon  the  executor,  and  though  a  power  to  ap- 
praise property  for  the  purpose  of  offering  for 
sale  might  be  considered  as  presenting  an  anal- 
ogous situation,  yet,  where  the  executor  is  one 
of  those  to  whom  is  granted  the  privilege  of 

.  taking  part  of  the  real  estate  at  its  appraised 
value,  it  would  be  inequitable  to  allow  oim  to 
make  the  appraisement  and  then  take  the  prop- 
ettf  at  such  value. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
.  Dig.  {  1734;  Dec.  Dig.  |  723.*] 

2.  Wills  ({  725*)— Power  to  Appraise  Real 
'    Estate— Failure    to    Name    Donee— Or- 
phans' Court. 

The  orphans'  conrt  is  without  inrisdiction 
to  exercise  a  power  to  appraise  real  estate  for 
the  purpose  of  an  option  to  take  the  property 
at  the  appraised  value,  where  the  power  is  |;iven 
by  a  will  without  naming  any  donee ;  its  juris- 
diction as  to  the  appraisement  of  real  estate 
being  limited  to  such  cases  as  may  arise  under 
Code  Pub.  Gen.  Laws  1904,  art  81,  f  125,  and 
arUde  93.  ({  158,  205. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1734 ;   Dea  Dig.  i  725.*] 

8.  Wills  (S  725*)— Power  to  Appraise  Real 
Estate— Failure  to  Name  Doner. 

A  power  to  appraise  real  estate,  given  by 
a  will  without  naming  an;  donee,  it  being  pro- 
vided that  testator's  sons  should  have  the  privl- 
'lege  of  taking  the  real  estate  at  its  appraised 
valne,  may  be  exercised  by  a  conrt  of  equity. 

' '  [Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1734;   Dec.  Dig.  725.*] 


4.  Words  and  Phrases— "Appraisement." 

Ad  "appraisement"  denotes  the  valuation 
of  goods  and  chattels  or  real  estate  by  two  per* 
sons  of  suitable  qualifications,  fair,  impartial, 
and  disinterested,  having  knowledge  of  the  prop- 
erty, and  with  intelligence  to  ascertain  Its  value 
after  inspection  and  inquiry. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  p.  463.] 

6.  Eqcitt  (I  44*)— Exclusive  or  CoNcimRENT 
Jurisdiction- Probate  Jurisdiction. 
Where,  though  the  orphans'  court  has  juris- 
diction of  the  settlement  of  the  personal  estate 
of  a  testator,  and  likewise,  under  his  will,  to 
order  a  sale  of  realty,  it  has  no  authority  to 
carry  out  a  provision  of  the  will  in  reference  to 
an  appraisement  of  real  estate  for  sale,  nor  to 
dispose  of  further  questions  not  unlikely  to 
arise  over  the  proper  construction  of  the  will, 
and  the  equity  court  not  only  has  concurrent 
jurisdiction  over  such  matters  with  the  orphans' 
court  but  has  exclusive  jurisdiction  in  the  mat- 
t<  r  of  appraisement,  and  of  any  sutwequent  ques- 
tion that  may  arise  over  the  will  the  equity 
court  to  prevent  a  multiplicity  of  suits,  or  a 
conflict  of  proceedings,  should  be  permitted  to 
retain  complete  control  over  the  settlement  of 
the  estate,  and  not  be  limited  to  a  construction 
of  the  will  and  the  administration  of  the  es- 
tate completed  in  the  orphans'  conrt 

[Ed.  Note.— For  other  cases,  see  Elqui^, 
Cent  Dig.  {  142;   Dec.  Dig.  i  44.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  Wm.  H.  Thomas,  Judge. 

Bin  by  Catherine  E.  Magln  and  others 
agaiust  Frank  A.  Niner,  executor  of  the  will 
of  John  Niner,  deceased,  and  others.  From 
the  decree,  complainants  appeal.  Reversed 
and  remanded. 

Argued  before  BOTD,  O.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKB, 
and  HENRY,  JJ. 

Ivan  L.  Hotr  and  Ouy  W.  Steele,  for  ap- 
pellants. Francis  Neal  Parke  and  James  A. 
C.  Bond,  for  appellees. 

HENRT,  J.  This  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  for  Carroll  county, 
sitting  in  equity,  and  involves  a  construc- 
tion of  part  of  the  first  item  of  the  last  will 
and  testament  of  John  Niner,  late  of  said 
county,  deceased,  which  Item  reads  as  fol- 
lows: "I  give  and  devise  to  my  two  sons 
Frank  A.  Niner  and  Edward  Niner,  all  my 
real  estate  I  now  possess  consisting  of  two 
farms.  The  home  farm  of  three  lots  of  land 
known  as  the  Trumbo  Wardenfelt  and  Houck 
lots  containing  about  27  acres  more  or  less, 
also  one  other  farm  known  as  the  Nelson 
farm  of  three  lots  of  land  known  as  the  Nel- 
son, William  and  Englar  lots  containing 
abont  24  acres  of  land  more  or  less  after 
the  expiration  of  one  year  from  the  time  of 
my  death  and  the  said  land  is  then  to  be  ap- 
praised and  my  two  sons  shall  have  the  priv- 
ilege of  taking  said  farms  at  the  appraise- 
ment (that  is  Edward  and  Frank  A.  Niner), 
and  It  is  my  will  that  my  son  Edward  Niner 
Shall  have  his  choice  of  said  two  farms  at 
the  appraisement  If  he  so  desires;    and  in 
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case  neither  of  my  sons  Edward  Nlner  or 
Frank  A.  Nlner  should  take  said  farms  at 
the  appraisement  then  the  said  two  farms 
shall  be  sold  at  public  sale,  and  the  procet-ds 
In  money  of  said  sale  of  land  to  be  equally 
divided  among  my  fire  Children ;  John  J. 
Nlner,  Mary  R.  Nlner,  wife  of  WllUam  Prey- 
man,  Frank  A.  Nlner,  Gathering  E.  Nlner, 
wife  of  Frederick  Magin,  and  Edward  Nlner, 
their  heirs  or  assigns,  share  and  share  alike 
to  the  five  children  of  said  testator."  Let- 
ters testamentary  on  the  estate  were  grant- 
ed to  E^ank  A.  Nlner,  who  Is  named  as  ex- 
ecutor in  the  will.  In  carrying  out  the  terms 
of  the  will  the  executor  filed  a  petition  in 
the  orphans'  court  of  Carroll  county,  stating 
that  he  had  selected  two  suitable  persons  to 
make  an  appraisement  of  the  real  estnte, 
whereupon  the  said  court  approved  the  selec- 
tions made,  and  directed  a  warrant  to  issue 
to  them  for  the  appraisement  of  'the  proper- 
ty, after  taking  the  oath  required  by  law, 
and  giving  notice  to  the  parties  In  interest 
of  the  time  and  place  appointed  to  make  the 
appraisement,  but  these  proceedln^cs  were 
suspended,  upon  objections  made  thereto  by 
other  parties  in  Interest,  pending  proceedings 
In  the  court  of  equity.  The  bill  In  this  case 
was  filed  by  Catherine  Magln  and  others 
against  Frank  A.  Vflner,  executor,  and  Frank 
A.  Niner  and  Edward  Nlner,  and  sets  forth, 
in  substance,  after  reciting  the  second  Item 
of  the  wiU,  that  more  than  one. year  has 
elapsed  since  the  death  of  John  Nlner,  that 
the  authority  to  appraise  the  real  estate  Is 
▼old  for  uncertainty,  and  that  by  a  true  con- 
struction of  the  will  the  property  should 
be  sold,  and  distribution  be  made  of  the  pro- 
ceeds. The  bill  also  alleges  that  the  executor 
has  so  far  administered  upon  the  personal 
estate  of  the  decedent  that  nothing  more  re- 
mains to  be  done  by  him,  except  to  state  an 
account  and  to  make  distribution.  Further 
the  bill  says  that,  "by  reason  of  the  doubt 
arising  under  terms  of  said  last  will  and  tes- 
tament of  John  Nlner,  deceased,  and  the  con- 
flict of  Tiews  as  to  the  proper  construction 
thereof.  It  Is  Imperative  that  your  honorable 
court  assume  Jurisdiction  and  control  of  the 
further  administration  of  the  estate  of  the 
said  John  Niner,  deceased,"  and  prays  that 
tlie  court  may  take  Jurisdiction  in  the  premi- 
ses, and  direct  and  advise  the  executor  in  the 
further  administration  of  the  trust  that  the 
real  estate  be  sold;  that  an  account  be  tak- 
en of  the  personal  estate  of  the  decedent  and 
doses  with  a  prayer  for  general  relief.  The 
defendants  answered,  claiming  that  the  ap- 
praisement of  the  real  estate,  as  directed  in 
the  will,  was  the  first  duty  now  devolving 
upon  the  executor,  and  that  the  land  cannot 
be  sold  until  it  has  been  appraised,  and  the 
two  sons  named  have  refused  to  take  It  at 
the  appraised  value.  The  answer  also  sets 
forth  the  proceedings  for  appraisement  In  the 
orphans'  court,  and  charges  that  the  court  of 
equity  has  only  a  right  under  the  circumstan- 
ces to  assume  Jurisdiction  for  the  purpose  of 


construing  the  said  will,  and  thereafter  it 
will  be  the  duty  of  the  executor  to  proceed  in 
the  administration  of  the  estate  In  the  or- 
phans' court  in  accord  with  the  views  of  the 
court  of  equity.  By  agreement  of  counsel,  the 
case  was  submitted  on  bill  and  answer,  and 
the  court  t>elow  passed  a  decree  for  the  sale 
of  the  real  estate,  and,  assuming  Jurisdic- 
tion of  the  entire  subject-matter,  ordered  the 
executor  to  proceed  with  and  complete  his 
administration  of  the  estate  in  the  court  of 
equity.  From  this  decree  an  appeal  has  been 
taken. 

Practically  the  oaly  question  before  us  re- 
lates to  the  provision  for  the  appraisement  of 
the  real  estate.  It  is  clear  what  the  Inten- 
tion is.  The  power  to  appraise  is  plainly  giv- 
en,. i>nt  there  is  no  donee  of  the  power,  and 
no  Instructions  are  given  as  to  the  manner  In 
which  such  appraisement  shall  be  made.  la 
this  provision  too  Indefinite  to  be  executed? 
If  not,  by  whom  and  in  what  manner  shall 
It  be  carried  into  effect?  While  a  power  Of 
sale  In  a  will,  which  names  no  trustee  to 
make  the  sale,  devolves  upon  the  executor, 
if  the  proceeds  are  to  be  distributed  by  him, 
and  he  has  power  to  arrange  all  details  of 
the  sale,  such  as  the  time,  place,  and  terms 
thereof,  and  while  a  power-  to  appraise  for 
the  purpose  of  offering  for  sale  the  property 
might  be  considered  in  ft  certain  sense  as 
presenting  an  analogous  situation,  yet  in  this 
case,  where  the  executor  Is  one  of  those  who 
is  granted  the  privilege  of  t&klng  part  of  the 
real  estate  at  its  appraised  value,  it  would 
be  dearly  inequitable,  and  against  the  dic- 
tates of  natural  Justice,  to  allow  blm  to  do 
so.  Nor  can  we  find  any  authority  for  the 
exercise  of  such  a  power  by  the  orphans' 
court,  whose  Jurisdiction  as  respects  the  ap- 
praisement of  real  estate  Is  limited  to  such 
cases  as  may  arise  under  the  provisions  of 
section  12S,  art  81,  and  sections  158  and 
205,  art  93,  of  the  Code  of  Public  General 
Laws  of  1904.  An  attempt  to  exerdse  the 
power  by  the  orphans'  court  would  be  a  nulli- 
ty.   Thom  V.  Thorn,  101  Md.  444,  61  AtL  198. 

The  proposition,  therefore,  narrows  down 
to  the  point  as  to  whether  the  power  may 
be  exercised  by  a  court  of  equity.  We  have 
not  found  any  case  precisely  in  point  but  a 
consideration  of  the  nature  of  the  duty  and 
the  broad  powers  of  a  court  of  equity  leads 
us  to  condude  that  such  a  court  may  carry 
out  the  provisions  of  the  will.  In  the  first 
place  the  power  is  one  in  which  the  two 
sons  have  a  direct  beneficial  Interest  Let 
us  suppose  that  the  will  provided  that  U 
the  two  sons  did  not  take  at  the  appraise- 
ment the  land  should  be  sold  for  division 
among  the  other  children,  excluding  the  two 
sons.  Such  a  presumption  in  no  way  affects 
the  principle  Involved,  but  Its  statement  bet- 
ter discloses  the  Injustice  that  might  result 
to  these  two  sons  If  a  plain  direction  for 
their  benefit  Is  held  to  be  incapable  of  execu- 
tion. The  privilege  of  buying  at  an  ap- 
praised value  out  of  the  open  ^narket  might 
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be  a  Talnable  one,  and  the  testator  clearly 
Intended  that  the  two  sons  named  should 
have  this  advantage.  While  the  act  of  ap- 
praisement Itself  is  not  a  trust,  jet  It  is  a 
ministerial  duty  preliminary  to  the  execu- 
tion of  an  imperative  provision  of  the  tes- 
tator's will,  the  carrying  out  of  which  Is  in 
the  natnre  of  a  trust  to  be  performed  for 
the  benefit  of  the  two  sons.  In  section  249, 
Perry  on  Trusts,  it  is  said:  "In  all  such 
cases  where  parties  have  an  imperative  pow- 
er or  discretion  given  to  them,  and  they  die 
In  the  testator's  lifetime,  or  decline  the  trust 
or  office,  or  disagree  as  to  the  execution  of 
it,  or  do  not  execute  It  before  their  death, 
or  if  from  any  other  circumstance  the  exer- 
cise of  the  power  by  the  party  intrusted  with 
it  becomes  Impossible,  the  court  will  imply 
a  trust,  and  \\-lll  put  itself  In  the  place  of 
the  trustee,  and  will  exercise  the  power  by 
the  moat  equitable  rule;  and,  although  there 
may  be  great  difficulties  and  impractica- 
bUities  in  the  way,  yet  the  court  will  ex- 
ercise the  power  and  enforce  the  trust" 
And  the  same  author  says:  "If  the  trust  or 
power  can  by  any  possibility  be  exercised  by 
the  court,  the  nonexecutlon  by  the  party  in- 
trusted should  not  prejudice  the  party  ben- 
eficially interested."  Unless  the  power  or 
the  trust  Is  one  of  a  personal  nature,  intend- 
ed to  be  exercised  or  not  according  to  the 
discretion  of  the  person  named,  we  can  see 
no  difference  in  principle  or  logic  between 
the  court  acting  in  a  case  where  no  donee  of 
the  power  is  named  and  In  a  case  where 
the  donee  named  for  any  cause  falls  or  re- 
fnses  to  act  In  both  cases  the  power  exists 
in  all  Its  vigor,  but  in  the  one  the  testator 
has  failed  to  name  in  the  instrument  the 
donee  by  whom  It  shall  be  executed,  and  In 
the  other  the  person  so  named  has  failed  to 
carry  out  the  trust  reposed  in  him.  In  either 
case,  however,  the  court  can  itself  assume 
the  execution  of  the  power,  and  will  carry 
it  in  effect  in  good  faith  and  In  the  nsual 
manner  of  doing  the  business. 

'  Now,  there  is  nothing  mysterious  or  nncer- 
tain  about  the  procedure  necessary  to  ap- 
praise property  In  this  state.  There  are  no 
Insurmountable  difficulties  In  the  way  of 
carrying  out  the  testator's  wlU.  An  ap- 
praisement in  legal  and  business  matters  has 
a  definite  meaning,  which  will  save  the  court 
from  any  vague  guessing  as  to  what  the 
testator  desired.  In  this  state  the  term 
denotes  the  valuation  of  goods  and  chattels 
or  real  estate  by  two  i)er8ons  of  suitable 
qnaliScatlons,  fair,  impartial,  and  disinterest- 
ed— having  knowledge  of  the  property  to  be 
appraised,  and  with  Intelligence  to  ascertain 
its  value  after  inspection  and  inquiry  on  the 
subject  This  Is  the  uniform  understand- 
ing of  an  appraisement  and  of  the  practice 
in  making  it,  and  we  do  not  think  that  a 
court  of  equity  would  be  venturing  on  un- 
certain ground  by  appointing  two  persons, 
upon  proper  application   in   this  case,   with 

^e  qualifications  above  given,  to  appraise 


the  real  estate  of  John  Nlner,  and  make  re- 
turn of  such  appraisement  to  the  court  ap- 
pointing them.  Upon  notice  of  such  return 
it  will  then  be  incumbent  upon  the  two  sons, 
Edward  and  Frank  A.  Nlner,  within  a  rea- 
sonable time,  to  be  fixed  by  the  court,  to  ac- 
cept, or  refuse  to  accept  the  land  at  such  val- 
uation. If  they  accept,  the  court  can  appoint 
a  trustee  to  convey  the  land  to  them,  or 
could  direct  the  executor  to  do  so  under  the 
power  given  him  to  sell  and  convey  the  real 
estate  in  the  last  item  of  the  will.  The 
court  can  see  that  this  section  of  the  will 
of  John  Nlner,  including  the  appraisement 
is  fairly  carried  out.  It  can  be  done  at  a 
trifling  cost  and  we  can  see  no  impossibil- 
ities in  the  way. 

As  stated  above  and,  as  remaiked  in  the 
opinion  of  the  learned  court  below,  we  have 
not  been  able  to  find  any  case  precisely  in 
point  to  the  one  before  us,  and  must  decide 
it  upon  general  principles.  In  the  case  of 
Irving  v.  De  Kay,  9  Paige  (N.  Y.)  521,  where 
.the  will  read:  "All  my  property  shall  be 
taken  in  one  valuation  to  be  made  by  ap- 
praisers to  be  appointed  by  my  executrix 
and  executors,  or  a  majority  of  them,  or  of 
the  survivor  of  them" — the  court  said  It 
would  "provide  for  the  appointment  of  ap- 
praisers according  to  the  direction  of  the 
will,  if  the  parties  cannot  agree  upon  them 
without  the  assistance  of  the  court"  In  Bull 
V.  Bull,  8  Conn.  47,  20  Am.  Dec.  86,  In  which, 
the  executors  having  died  without  executing 
a  power  of  appointment  to  dispose  of  the 
residue  of  testator's  property  "among  our 
brothers  and  sisters  and  their  children,  as 
they  shall  Judge  to  be  most  In  need  of  the 
same ;  this  to  be  done  according  to  the  best 
of  their  discretion" — ^the  court  directed  a 
reference  to  determine  who  were  the  most 
needy.    Hill  on  Trustees,  67. 

Another  point  raised  by  the  pleadings  In 
the  record  is  that  the  province  of  the  court 
of  equity  In  these  proceedings  Is  limited  to 
a  construction  of  the  will,  and  that  the  ad- 
ministration of  the  estate,  under  the  will, 
must  be  completed  In  the  orphans'  court 
which  first  assumed  Jurisdiction.  As  a  gen- 
eral proposition  it  is  true  that,  where  courts 
have  concurrent  Jurisdiction,  the  one  first 
assuming  it  is  entitled  to  retain  the  same  to 
the  end  of  litigation.  This  is  undoubtedly 
true  where  the  matter  for  settlement  is  sin- 
gle, and  the  Jurisdiction  of  both  courts  over 
it  is  unquestioned.  But  in  the  present  case 
we  have  a  more  complicated  situation.  The 
orphans'  court  has  Jurisdiction  over  the  set- 
tlement of  the  personal  estate,  and  likewise 
under  the  will  to  order  the  sale  of  the  realty. 
But  it  has  no  authority,  as  we  have  seen 
above,  to  carry  out  the  provision  in  refer- 
ence to  the  appraisement,  nor  has  it  Juris- 
diction to  dispose  of  any  further  questions 
that  are  not  nnlikely  to  arise  over  the  prop- 
er construction  of  the  testator's  will.  The 
court  of  equity,  not  only  has  concurrent  Ju- 
risdiction over  the  matters  mentioned  with 
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tbe  OTphanB*  court,  bat  hnn  exclnslTe  Juris- 
diction In  tbe  matter  of  appraisement,  and 
in  any  subsequent  question  ttiat  may  arise 
over  tbe  wllL  In  order  to  prevent  a  multi- 
plicity of  suits,  or  a  conflict  of  proceedings, 
we  tbink,  tberefore,  tbat  the  court  of  equity 
should  be  permitted  to  retain  full  and  com- 
plete control  over  the  settlement  of  tbe  es- 
tate, so  that  all  matters  may  be  disposed  of 
nnder  the  guidance  of  one  tribunal.  2 
Story's  Eq.  Jurisprudence,  I  64,  eta 

It  follows  from  what  we  have  said  tbat 
tbe  decree  of  the  lower  court  must  be  revers- 
ed in  so  far  as  it  directs  a  sale  of  tbe  real 
estate,  and  tbe  cause  remanded  to  tbe  court 
of  equity  for  further  iwoceedlngs  in  conform- 
ity with  this  opinion. 

Decree  reversed  and  cause  remanded;  tbe 
costs  to  be  paid  out  of  the  estate. 


(UD  Md.  204) 

FOWLER  ▼.  BRADY  et  aL 
(Court  of  Appeals  of  Maryland.    Feb.  19,  1900.) 

1.  EXECUTOBS  AND  ADUINISTBATOBS  (|  70*)— 
IkvBNTOBT  —  OOBBBCTION  —  CONCLUSIVE- 
RESS. 

If  the  orphans'  court,  acting  within  its 
jurisdiction,  on  petition  of  one  claiming  to  be 
the  owner  of  persoDal  property,  has  ordered 
such  property  to  be  stricken  from  the  inventory 
of  a  decedent's  estate,  the  court  cannot  order 
the  same  issue  to  be  sent  to  a  jury  for  trial  on 
petition  of  a  creditor  of  the  estate. 

[Ed.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  i  70.*] 

2.  CouBTS  (§  198*)— CouBTS  or  Pbobatb  Ju- 

BISDICTION— NATOBE   OF  JUBISDICTION. 

The  orphans'  court  is  a  court  of  limited 
jurisdiction  and  can  only  exercise  sucn  Juris- 
diction as  has  been  expressly  conferred  upon  it 
by  statute. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  B  471,  472;    Dec.  Dig.  S  198.  •] 

3.  OotntTS    ({   200%*)— CouBTS    of   Pbobats 

JUBISDICnON- NaTDBE  of  JUBISDICTION. 

The  orphans'  court  has  no  Jurisdiction  to 
determine  questions  of  title  to  personal  property 
except  nnder  Code  Pub.  Gien.  Laws  1904,  art 
93,  i  243,  when  the  property  is  claimed  by  the 
administrator  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  479;   Dec  Dig.  i  200%.*] 

4.  COUBTB     (I    200%*)— CoUBTS    OF     PBOBATB 

JuBisDicnoN— Detebuination  of  Tmx. 
VFhile  an  inventory  returned  by  an  admin- 
istrator may,  niion  his  application  to  the  or- 
phans* court,  be  corrected,  the  court  has  no  au- 
thority, on  the  ^tition  of  one  claiming  property 
included  in  tbe  inventory,  to  determine  the  ques- 
tion of  title  against  tbe  claim  of  the  adminis- 
trator that  it  belongs  to  the  estate. 

[E^  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  479;   Dec.  Dig.  i  200%.*] 

5.  COTTBTS  ({  202*)— COUBTS  OF  Pbobatx  Ju- 

xisDionoN- Pbocedube. 

It  is  onl^  in  cases  where  the  orphans'  conrt 
has  jurisdiction  to  determine  the  matter  that  it 
is  authorized  to  send  issues  of  fact  to  a  court 
of  law  to  be  tried. 

(Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  (  202.*] 


6.  ExEcirroBa  and  ADUiiriBisATOBS  (|  43*)— 

Assets— Pekbonai,  Pbopebtt. 

The  title  to  personal  property  of  a  de- 
ceased is  vested  in  the  administrator,  and  be  is 
tbe  only  person  who  can  assert  title  to  it  on  be- 
tialf  of  the  estate  for  the  benefit  of  creditors. 

[Bid.  Note. — For  other  cases,  see  Exeeutois 
and  Administrators,  Cent  Dig.  §  279;  Dec. 
Dig.  S  43.*] 

7.  EXECUTOBS  AND  Adminibtbatobs  (J  65*)— 
Assets— In  VENTOBY. 

If  property  not  included  in  an  administra- 
tor's inventory  belongs  to  the  estate,  it  is  bis 
duty  to  make  return  of  It  as  required  by  Code 
Pub.  Gen.  Laws  1904,  art  93,  §  215,  and  upon 
his  failure  to  do  so  after  notice  a  creditor  of 
the  estate  may  file  a  petition  arainst  him  in 
tbe  orphans'  court,  under  section  259,  to  require 
him  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  814;  Dee. 
Dig.  §  65.*] 

8.  Appeal   and   Bbbob   ({    712*)— Recobd— 
Matxebs  Not  Appabent  of  Recobd. 

AfSdavits  or  other  papers  filed  in  the  ap- 
pellate court,  but  not  made  part  of  the  tran- 
script filed  with  the  clerk,  as  required  by  rule 
10,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2931 ;    Dec.  Dig.  i  712.*] 

Appeal  from  Orphans'  Court,  Calvert  Coun- 
ty. 

Petition  by  John  W.  Fowler  against  Basil 
O.  Brady  and  another.  From  an  order  dis- 
missing tbe  petition,  tbe  petitioner  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEAROB, 
SCHMUCKER,  BURKE,  WORTHINGTON, 
THOMAS,  and  HENRY,  JJ. 

Francis  Qantt,  for  appellant. 

THOMAS,  J.  Tbe  appellant,  John  W.  Fow- 
ler, filed  in  the  orphans'  court  of  Calvert 
county  a  petition  alleging:  That  on  tbe  26th 
of  September,  1906,  that  court,  on  tbe  peti- 
tions of  Basil  O.  Brady  and  Lee  Brady,  or- 
dered a  yoke  of  oxen  and  a  horse  to  be  strick- 
en from  tbe  inventory  of  the  personal  estate 
of  Basil  T.  Brady,  deceased,  returned  to  that 
court  by  T.  M.  Chaney,  tbe  administrator,  to 
the  great  damage  of  tbe  petitioner,  who  Is 
the  largest  creditor  of  tbe  deceased;  that, 
"upon  newly  discovered  evidence,"  the  peti- 
tioner was  ready  to  prove  to  that  court  that 
the  said  Basil  O.  Brady  and  Lee  Brady  did 
not  at  the  death  of  tbe  deceased  own  said 
property,  but  that  the  deceased  obtained  said 
yoke  of  oxen  from  Basil  O.  Brady  in  exchange 
for  another  yoke  of  oxen,  and  said  horse  from 
Lee  Brady  in  exhange  for  another  horse; 
that  at  tbe  time- of  his  death  the  deceased  al- 
so owned  another  ox,  which  was  not  includ- 
ed in  the  inventory  returned  by  the  adminis- 
trator, because  soon  after  tbe  death  of  tbe 
deceased  it  was  sold  by  Lee  Brady,  who  ap- 
propriated the  proceeds  of  the  sale  and  nev- 
er accounted  therefor;  and  that  there  "were 
other  eftects"  of  the  deceased,  to  wit,  "valu- 
able guns  and  other  things,"  wrongfully  tak- 
en from  tbe  premises  of  the  deceased  which 
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should  nave  been  Included  in  the  Inyentory. 
The  prayer  of  the  petition  Is  that  "these  Is- 
Bues  of  fact  be  sent  to  a  court  of  law  to  be 
tried  and  determined  by  a  Jury,"  and  "that 
notice  t>e  given  to  the  parties  to  mal(e  an- 
swer." In  reply  to  a  writ  of  diminution,  the 
register  of  wills  of  Calvert  county  transmit- 
ted to  this  court  certifier}  copies  of  the  petitions 
of  Basil  O.  Brady  and  Lee  Brady,  alleging  that 
the  yoke  of  oxen  and  horse  referred  to  be- 
longed to  them,  and  praying  that  they  l>e 
stricken  from  the  Inventory  returned  by  the 
administrator,  and  of  the  orders  of  the  or- 
phans' court  striking  said  property  from  the 
Inventory. 

It  therefore  appears  from  the  petition  of 
the  apiieMant,  and  from  the  petitions  of  Basil 
O.  Brady  and  Lee  Brady,  and  the  orders  of 
the  court  thereon,  passed  on  the  11th  of  Sep- 
tember, 1900,  that  the  orphans'  court  deter- 
mined that  the  yoke  of  oxen  and  horse  re- 
ferred to  in  said  petitions  and  included  in 
the  inventory  returned  to  that  court,  by  the 
administrator,  were  not  the  property  of  the 
deceased,  but  the  property  of  the  said  Ba:sU 
O.  Brady  and  Lee  Brady,  and  accordingly  or- 
dered said  property  to  be  stricken  from  the 
Inventory,  and  that  the  object  of  the  appel- 
lant's petition  is  to  now  have  a  Jury  pass  up- 
on the  identical  questions  that  were  passed 
upon  and  determined  by  the  orphans'  court 
on  the  petitions  of  Basil  O.  Brady  and  Lee 
Brady;  in  other  words,  to  have  a  Jury  re- 
view the  action  of  the  court  If  the  orphans' 
court  had  Jurisdiction  to  determine  the  ques- 
tion of  title  to  the  property  on  the  petitions 
of  Basil  O.  Brady  and  Lee  Brady  and  to  pass 
the  orders  of  September  11,  1906,  until  these 
orders  were  revoked  by  that  court  there  were 
no  issues  left  to  be  tried  by  a  Jury.  The  on- 
ly questions  presented  by  the  petitions  were 
determined  by  the  court,  and  its  action,  while 
subject  to  review  and  reversal  on  appeal  tak- 
en in  proper  time,  could  not  be  reviewed  by 
a  Jury.  Miller  v.  Gehr.  91  Md.  716,  47  Atl. 
1082. 

But  did  the  orphans'  court  have  Jurisdic- 
tion to  pass  the  orders  of  September  11, 1906? 
Section  204,  art  93,  Code  Pub.  Gen.  Laws 
1904,  provides  that  in  every  case  where  let- 
ters testamentary  or  of  administration  are 
granted  "an  Inventory  or  inventories  shall  bo 
returned  to  the  office  granting  the  administra- 
tion." Section  222  declares  that:  "With  the 
exception  of  the  articles  enumerated  In  the 
two  preceding  sections  (wearing  apparel,  and 
provisions  laid  up  by  the  deceased  for  the 
consumption  of  the  family)  all  the  assets  of 
the  deceased  shall  be  included  in  the  Inven- 
tory." Section  242  directs  how  the  admin- 
istrator shall  proceed  to  recover  property  be- 
longing to  the  estate  which  Is  concealed,  and 
section  243  makes  provision  for  cases  where 
the  administrator  conceals  or  has  in  his 
hands  property  which  he  has  omitted  to  re- 
turn In  the  Inventory  or  list  of  debts.  The 
purpose  of  these  several  sections  is  to  re- 
quire the  administrator  to  return  a  full  and 


complete  Inventory  of  all  the  assets  of  and 
property  belonging  to  the  estate.  The  title 
to  this  property  is  vested  in  the  administra- 
tor, and  he  Is  required,  by  section  4,  in  stat- 
ing bis  account,  to  charge  himself  with  the 
assets  which  have  come  to  his  hands  accord- 
ing to  the  inventory  or  inventories  returned 
by  him  to  the  orphans'  court.  He  may.  In 
a  court  having  Jurisdiction,  maintain  an  ac- 
tion of  trespass  or  trover  against  one  who 
takes  the  goods  of  the  estate  before  he  was 
actually  In  iwssession  of  them,  or  he  may  sue 
In  replevin  to  recover  them.  Rockwell  v. 
Toung,  60  Md.  563;  Dempsey  ▼.  McNabf),  73 
Md.  433,  21  Atl.  378;  Linthicum  v.  Polk,  93 
Md.  84,  48  Atl.  842.  But  the  orphans'  court 
Is  a  court  of  limited,  and  not  general.  Juris- 
diction, and  can  only  exercise  such  Jurisdic- 
tion as  has  been  expressly  conferred  upon  it 
by  statute.  Section  260  of  article  93  express- 
ly declares  that:  "The  orphans'  court  shall 
not  under  pretext  of  Incidental  power  or 
constructive  authority,  exercise  any  Jurisdic- 
tion not  expressly  conferred  by  law."  And 
It  has  been  repeatedly  held  that  the  orphans' 
court  .has  not  Jurisdiction  to  determine  ques- 
tions of  title  to  personal  property,  except  un- 
der section  243,  where  a  person  Interested  in 
the  estate  charges  the  administrator  with 
concealing  or  having  In  his  hands  property 
belonging  to  the  estate  which  he  has  omitted 
to  return  In  the  inventory.  Taylor  v.  Bnis- 
cup,  27  Md.  219;  Gibson  v.  Cook,  62  Md.  256; 
Daugherty  v.  Daugherty,  82  Md.  229,  33  AtL 
641;    Linthicum  v.  Polk,  supra. 

There  is  no  reason  why  the  orphans'  court 
should  be  given  Jurisdiction  to  determine  tbe 
title  to  property  claimed  by  a  party  against 
the  administrator.  Tbe  title  to  property  be- 
longing to  the  estate  Is  in  the  administrator, 
and  he,  as  we  have  said,  can  maintain  an  ac- 
tion to  test  the  title  In  a  court  of  law.  But 
when  the  property  is  claimed  by  the  admin- 
istrator against  the  estate,  the  orphans'  court 
is  authorized  by  section  243  to  determine  the 
title;  otherwise,  the  title  to  the  property  of 
the  deceased  being  In  the  administrator, 
there  would  be  no  way  of  requiring  him  to 
return  a  complete  inventory  of  the  assets  of 
the  estate.  While  there  can  be  no  doubt  that 
an  Inventory  returned  by  an  administrator 
may,  upon  his  application  to  the  orphans' 
court,  be  <!orrected,  and  property  which  he 
has  erroneously  included  In  It  may  be  omit- 
ted, the  orphans'  court  has  no  authority,  on 
the  petition  of  one  claiming  title  to  property 
included  in  the  inventory,  to  determine  tbe 
question  of  title  against  the  claim  of  the  ad- 
ministrator that  it  belongs  to  the  estate.  If 
the  administrator  has  the  property  in  his 
possession,  the  party  claiming  It  Is  not  prej- 
udiced by  the  fact  that  It  is  Included  in  the 
inventory.  He  may  recover  It  from  the  ad- 
ministrator in  a  proper  action  In  a  court  hav- 
ing Jurisdiction  to  determine  the  question  of 
title.  If  he  is  in  possession  of  the  property, 
he  may  force  the  administrator  to  sue  for 
Its  recovery,  but  he  cannot  have  the  question 
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of  title  determined  by  the  orphans'  court  <« 
an  application  to  have  the  property  stricken 
from  the  inventory. 

But  because  the  orphans'  court  of  Calvert 
county  had  no  authority  to  pass  the  orders 
of  September  11,  1906,  it  does  not  follow  that 
there  was  error  In  its  refusal  on  the  i» 
of  the  appellant  to  send  Issues  to  a  court 
of  law  to  determine  the  question  of  the  title 
to  tlie  property  referred  to.  The  object  and 
purpose  of  Issues  from  an  orphans'  court  to  a 
court  of  law  is  to  inform  the  orphans'  court 
as  to  certain  facts,  alleged  on  the  one  side 
and  denied  on  the  other,  involved  In  a  con- 
troversy It  has  Jurisdiction  to  decide.  It  is 
only  In  cases  where  the  orphans'  court  has 
Jurisdiction  to  determine  the  matter  that  It 
Is  required  to  send  issues  to  a  court  of  law 
to  be  tried.  The  finding  of  the  Jury  Is  in- 
tended as  an  aid  to  the  orphans'  court  in 
the  exercise  of  the  Jurisdiction  conferred  up- 
on It.  and,  while  that  court  is  bound  by  the 
verdict  of  the  Jury,  it  Is  its  final  order,  and 
not  the  finding  of  the  Jury,  that  determines 
the  case.  Therefore,  as  the  orphans' '  court 
did  not  have  Jurisdiction  to  decide  the  ques- 
tions of  title  raised  by  the  petitions  of  Bnsil 
O.  Brady  and  Lee  Brady,  it  was  not  author- 
ized, on  the  application  of  the  appellant,  to 
aeai  to  a  court  of  law  issues  of  fact  involv- 
ed in  a  case  it  did  not  have  Jurisdiction  to 
determine.  Tingling  v.  Hesson,  16  Md.  112; 
Giboon  v.  Cook,  supra.  Moreover,  If  the  prop- 
arty  mentioned  in  the  petition  of  the  appel- 
lant belongs  to  the  estate  of  Basil  T.  Brady, 
deceased,  the  title  to  it  is  vested,  as  we  have 
said.  In  the  administrator,  and  he  is  the  on- 
ly person  who  can  assert  title  to  it  on  behalf 
of  the  estate.  So.  even  if  the  orphans'  court 
had  Jurisdiction,  the  appellant,  as  a  creditor 
of  the  estate,  would  have  no  standing  in  court 
to  test  the  question  of  title.  For  the  reasons 
we  have  stated,  there  was  no  error  in  the 
refusal  of  the  orphans'  court  to  send  issues 
to  a  court  of  law,  and  the  order  of  that  court, 
dismissing  appellant's  petition,  must  be  af- 
firmed. 

But  while  the  appellant  is  not  entitled  to  the 
relief  prayed  in  his  petition,  he,  as  a  cred- 
itor, is  interested  in  the  proper  administra- 
tion of  the  estate.  In  addition  to  the  sections 
of  the  Code  we  have  referred  to,  section  215 
of  article  98,  provides  that :  "Whenever  per- 
sonal property  of  any  kind,  or  assets  not  men- 
tioned In  an  Inventory  already  made,  shall 
come  to  the  possession  or  knowledge  of  an  ad- 
ministrator or  collector,  an  account  or  in- 
ventory of  the  same  shall  be  returned,  ap- 
praised by  two  respectable  disinterested 
sworn  appraisers  appointed  by  any  Justice 
of  the  peace  or  Judge  of  the  orphans'  court, 
within  two  calendar  months  from  the  time 
of  the  discovery."  By  section  259  of  the 
same  article,  the  orphans'  court  is  given  am- 
ple power  to  compel  an  administrator  to  "ful- 
fill his  duty,  on  pain  of  revocation  of  his  let- 


ters." If  the  property  mentioned  in  the  peti- 
tion of  the  appellant  as  not  having  been  In- 
cluded in  the  Inventory  of  the  administrator 
Is  the  property  of  the  deceased,  it  is  the  duty 
of  the  administrator  to  make  a  return  of  it 
fo  the  orphans'  court,  and,  upon  his  failure 
or  refusal  to  do  so  after  not}ce,  the  appellant 
may  file  a  petition  against  him  in  the  or- 
phans' court  to  require  him  to  do  so,  and. 
upon  proper  application  to  the  orphans'  court, 
that  court,  after  due  notice  to  Basil  O.  Brady 
and  Lee  Brady,  ought  to  rescind  its  orders 
of  September  11,  1906,  and  to  require  the 
property  mentioned  Jn  said  orders  to  be  in- 
cluded In  the  inventory  returned  by  the  ad- 
ministrator. 

As  the  tenth  rule  of  this  court  provides 
,+hat  "no  paper  shall  be  read  or  referred  to 
as  part  of  the  record  in  the  argument  of  any 
case,  without  consent  of  the  counsel  and  leave 
of  the  court,  unless  such  paper  be  copied  in- 
to and  made  part  of  the  transcript  filed  with 
the  clerk,"  we  have  not.  In  disposing  of  the 
case,  considered  any  of  the  affidavits  or  oth- 
er papers  filed  by  the  appellant  in  this  court. 

Order  affirmed,  with  costs. 


(UO  Hd.  SU) 

NICHOLSON  V.  ELLIS. 

(Court  of  Appeals  of  Maryland.    March  24, 
■      1909.) 

1.  CoNTBACTs  (§  187*)— Lkgautt  of  Objeotv- 
Ihuorality. 

A  gtipnlntion  in  a  contract  to  do  an  Im- 
moral act  will  render  the  entire  contract  void. 
[Ed.   Note. — For  other  cases,   see  Contracts. 
Cent.  Dig.  I  703;   Dec.  Dig.  {  137.»] 

2.  CORTBACTS    (I    136*)— lUJEOALITT    Ol*    Ob- 

JECT. 

A  contract  is  void  the  entire  consideration 
of  which  is  illegal,  though  not  immoral. 

I  EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  681 ;  Dec.  Dig.  {  136*.] 

3.  OoNTRACTs  (I  IffT*)— Pabtial  iMVAUDnrr— 
Bfvbot. 

'itie  parties  executed  a  contract  by  which 
appellant  transferred  all  his  Interest  in  certain 
acid  works,  including  the  stock,  trade,  formnlas, 
etc..  In  consideration  of  a  cash  payment  and 
notes  secured  by  mortgage,  the  contract  pn^ 
viding  in  a  separate  paragraph  that  appellant 
should  not  condact  a  similar  business  m  the 
United  States,  or  reveal  any  of  the  formulas 
thereby  conveyed.  Beld  that,  if  the  covenant 
not  to  re-engage  in  business  or  reveal  the  formu- 
las was  illegal,  as  against  public  policy,  it  was 
not  contrary  to  good  morals  and  was  separable, 
80  that  the  whole  contract  was  not  void,  and 
the  notes  and  mortgage  were  valid. 

[Ed,  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  {{  701-712;   Dec  Dig.  I  137.»] 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Chas.  W.  Henisler,  Judge. 

Action  by  Harry  R.  Nicholson  against  Luke 
Ellis.  From  a  Judgment  for  defendant,  sus- 
taining exceptions  to  the  confirmation  of  a 
mortgage  sale,  plaintiff  appeals.  Reversed 
and  remanded. 
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The  following  Is  the  agreement  referred  to 
In  the  opinion: 

"This  agreement,  made  this  30th  day  of 
April  In  the  year  one  thousand  nine  hundred 
and  seven,  wltnesseth:  That  Harry  R.  Nich- 
olson, of  the  city  of  Baltimore,  state  of 
Maryland,  In  bts  own  right  and  trading  as 
the  Baltimore  Acid  Works,  does  hereby 
grant,  assign,  and  convey  unto  Luke  Ellis, 
of  said  city  and  state,  bis  personal  repre- 
sentatives and  assigns,  all  his,  the  said 
Harry  R.  Nicholson's  right,  title,  and  In- 
terest In  and  to  the  use  of  the  name  'Baltl- 
more  Add  Works,'  stock  In  trade,  book  ac- 
counts, good  Mil  of  the  business,  and  formu- 
las for  making  No.  2  distilled  sulphurous  acid 
and  betazlne  bleach,  to  the  intent  and  pur- 
pose that  the  said  Luke  Ellis  may  conduct 
the  business  of  the  Baltimore  Acid  Works 
free  and  clear  from  any  right  of  the  said 
Nicholson  to  interfere  therein  or  therewith. 
That  the  consideration  for  the  above  sale  is 
six  hundred  dollars,  of  which  amount  one 
hundred  dollars  has  been  paid  in  cash  prior 
to  the  execution  hereof  and  the  balance  of 
five  hundred  dollars  secured  by  a  certain 
mortgage  on  real  estate  and  chattels  situated 
in  the  city  of  Baltimore.  That  the  said 
Harry  R.  Nicholson  hereby  agrees  not  to 
enter  into  or  conduct  a  like  or  similar  busi- 
ness in  the  United  States  of  America,  nor 
to  reveal  to  any  one  other  than  the  said 
Lake  Ellis  the  formulas  hereby  conveyed. 
Witness  the  hands  and  seals  of  the  parties 
hereto.  Harry  R.  Nicholson.  [SeaL]  Luke 
Ellis.    [Seal.]    Test:    Charles  E.  Ecker." 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKBR,  BURKE,  WORTH- 
INOTON,  THOMAS,  and  HBNRT,  JJ. 

Charles  E.  Ecker,  for  appellant.  G.  Rldge- 
ly  Sappington  and  Charles  6.  Baldwin,  for 
appellee. 

WORTHINGTON,  J.  This  case  comes  be- 
fore us  upon  appeal  from  the  circuit  court 
of  Baltimore  city,  and  presents  the  rulings 
of  that  court  upon  exceptions  to  the  ratifica- 
tion of  a  mortgagee's  sale  made  under  and 
by  virtue  of  a  consent  decree  obtained  in 
that  court  on  July  8,  190&  The  lower  court 
sustained  the  exceptions,  annulled  the  sale, 
and  declared  the  decree  void  on  the  ground 
that  the  consideration  for  the  mortgage  and 
mortgage  notes  was  illegal. 

The  consideration  In  this  case  Is  held  to 
be  illegal  because  the  agreement  containing 
the  promise  to  pay  the  money  secured  by 
the  mortgage  contains,  in  addition  to  a  trans- 
fer of  certain  property  rights  and  secret 
formulas  to  the  promisor,  also  a  covenant  on 
the  part  of  the  promisee  to  refrain  from  do- 
ing certain  things  which  are  deemed  to  be 
Illegal  as  In  restraint  of  trade;  and  the 
argument  is  that,  therefore,  the  whole  con- 
sideration Is  tainted  and  insufficient  to  sup- 
port a  promise.    It  seems  to  be  well  settled 


that  any  stipulation  to  perform  an  immoral 
act  would  taint  the  entire  contract,  and  ren- 
der It  void  in  toto.  Anson  on  Contracts,  p. 
251;  Union  Locomotive  &  Express  Co.  t. 
Brie  Ry.  Co.,  35  N.  3.  Law,  240;  Emerson 
V.  Townsend,  73  Md.  224,  20  Atl.  984.  So. 
also,  where  the  entire  consideration  for  a 
promise  la  Illegal  merely  though  not  immor- 
al, the  contract  is  void.  Wlldey  v.  Collier, 
7  Md.  273,  61  Am.  Dec.  346.  So,  also,  It  has 
been  held  that,  where  a  part  of  the  consid- 
eration la  good  and  part  Illegal  merely, 
though  not  contrary  to  good  morals,  if  the 
bad  part  of  the  consideration  is  not  sever- 
able from  the  good,  the  whole  promise  falls. 
Bishop  V.  Palmer,  146  Mass.  469.  16  N.  E. 
299,  4  Am.  St.  Rep.  839.  On  the  other  hand, 
the  Supreme  Court  of  New  Jersey  in  a  well- 
considered  opinion  by  Beasley,  Chief  Justice, 
maintained  that  a  stipulation  which  was  not 
immoral  would  not  vitiate  or  avoid  the  en- 
tire agreement,  although  such  stipulation 
was  so  blended  with  the  residue  of  the  con- 
sideration, consisting  of  valuable  rights  and 
Interests,  as  not  to  be  severable  from  it. 
Flshall  V.  Gray,  60  N.  J.  Law,  6,  87  Atl.  606. 
The  learned  Judge  in  that  case  said:  "There 
is  nothing  Immoral  or  criminal  in  a  stipula- 
tion not  to  engage  In  a  certain  business.  A 
man  may  bind  himself  to  such  an  abstention 
without  Incurring  any  legal  penalty.  The 
only  effect  is  that  8U<^  an  agreement  cannot 
be  enforced  feither  at  law  or  In  equity."  Fur- 
ther on  in  the  same  opinion  he  said:  "If 
it  be  true  that  by  reason  of  the  promise  of 
the  plalntIS  'to  abstain  from  this  business 
being  blended  with  the  residue  of  the  consid- 
eration that  consisted  of  valuable  Interests 
transferred  to  the  company  will  prevent  a 
recovery  of  the  price  agreed  to  be  paid  for 
such  property,  and  will  enable  the  company 
to  retain  it  without  giving  the  equivalent 
agreed  on,  a  result  certainly  obtains  that 
would  be  both  wholly  unconscionable  and  im- 
politic." In  a  later  New  Jersey  case  (1901) 
the  Court  of  Errors  and  Appeals  of  that 
state  said:  "The  contract  between  the  par- 
ties was  based  on  sufllclent  reciprocal  con- 
sideration, apart  from  the  plalntlfTs  restrict- 
ive agreement  Both  parties  must  be  pre- 
sumed to  have  known  the  law  as  to  contracts 
in  restraint  of  trade,  and  therefore  the  re- 
strictive covenant,  if  invalid,  ought  not  to 
be  held  to  avoid  the  valid  covenants.  Con- 
tracts In  restraint  of  trade  are  loosely  spo- 
ken of  as  'Illegal  contracts.'  It  would  be 
more  accurate  to  style  them  'unenforceable 
contracts.'"  These  cases  and  others  that 
might  be  cited  show  that  there  is  some  con- 
trariety of  opinion  as  to  how  far  a  partial 
Illegality  of  consideration  Involving  no  moral 
turpitude  will  affect  the  whole  contract 

We  think,  however,  that  the  present  case 
is  free  from  difficulty,  because,  assuming 
without  deciding  that  the  covenant  contained 
in  the  agreement  of  date  April  30,  1907,  is 
illegal  as  in  restraint  of  trade,  yet  the  cove- 
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nant  Is  so  far  distinct  from  tbe  residue  of 
tbe  consideration  for  which  the  promise  to 
pay  the  money  secured  by  the  mortage  was 
made,  as  to  be  easily  severable  from  It.  The 
agreement  above  mentioned  which  we  will 
ask  tbe  reporter  to  set  out  in  full  in  his  re- 
port of  this  case  is  in  effect  the  sale  and 
transfer  of  all  the  right,  title,  and  interest 
of  Harry  B.  Nictiolson,  the  appellant,  in  and 
to  the  ase  of  tbe  name  "Baltimore  Acid 
Works,"  also  of  the  stock  in  trade,  l>ook 
acconnts,  good  will  of  the  business  and  form- 
nlas  for  making  No.  2  distilled  sulphurous 
add  and  benzine  bleacli,  in  consideration  of 
the  payment  to  bim,  by  Luke  Ellis,  tbe  pur- 
^aaer,  of  the  sum  of  $600,  $100  of  wbicli 
°  was  paid  in  cash  and  promissory  notes,  se- 
eared  by  mortgage,  given  for  the  residua 
In  a  separate  paragraph  at  the  end  of  the 
contract  is  the  covenant  on  the  part  of  Nich- 
olson not  to  enter  into  or  conduct  a  like  or 
■Imilar  business  in  the  United  States,  nor 
to  reveal  to  any  one  other  than  the  said 
Luke  Ellis,  the  formulas  thereby  conveyed  to 
him.  No  part  of  the  purchase  price  is  ex- 
pressed to  be  paid  for  this  covenant,  and  so 
far  as  apiiears  from  the  language  and  form 
of  tbe  agreem«it,  the  covenant  was  an  after- 
thought, voluntarily  entered  into  by  Nichol- 
aon  as  a  better  protection  to  his  grantee. 
At  any  rate,  the  covenant  is  clearly  separable 
from  the  other  part  of  the  consideration, 
and,  even  If  it  be  illegal  as  against  public 
policy,  it  contains  nothing  contrary  to  good 
morals,  and  nothing  for  which  a  legal  penal- 
ty is  Incurred,  and  therefore  it  does  not  taint 
tbe  whole  agreement  so  as  to  render  it  void 
In  toto.  As  was  said  by  Chief  Baron  Pol- 
lock in  Green  v.  Price,  13  Mees.  &  W.  605: 
"It  is  not  like  a  contract  to  do  an  illegal  act 
It  is  merely  a  covenant  which  the  law  will 
not  enforce,  but  the  party  may  perform  if 
It  cboosea"  There  is  no  intimation  that  tbe 
defendant  in  this  case  has  not  faithfully 
observed  the  covenaj;it,  but  we  are  asked 
to  declare  void  a  mortgage  given  by  the  pur- 
chaser to  secure  tbe  balance  due  of  the  pur- 
chase mon^  agreed  to  be  paid  for  a  certain 
business,  stock  In  trade,  good  will,  and 
secret  formulas  merely  because  the  seller, 
for  the  better  protection  of  the  purchaser, 
at  tbe  end  of  the  agreement  added  the  re- 
strictive covenant  above  mentioned.  As  this 
covenant  is  not  so  interwoven  with  the  resi- 
due of  tbe  consideration  as  to  be  Insever- 
able from  it,  we  think  tbe  promissory  notes 
•ecnred  by  mortgage  given  for  the  residue 
of  the  purcliase  money  are  valid  and  en- 
forceable contracts,  and  that  there  was  er- 
ror In  tbe  mling  of  the  lower  court  holding 
the  contrary.  It  follows  that  the  decree  of 
tbe  lower  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed,  with  costs,  and  cause  re- 
manded. 


(UO  Hd.  SU) 
NATIONAL  SHUTTER  BAR  CO.  v.  C.  P.  S. 
ZIMMERMAN  &  CO. 

(Conrt  of  Appeals  of  Maiyland.     March  23, 
1909.) 

1.  OOBFOBATIONS  (|  35*)  —  CBEATION  —  PAT- 

iiENT  OF  Bonds  Tax. 

Code  Pub.  Gen.  Laws  1904,  art  81,  {  98, 
regairing  every  corporation,  other  than  the  ex- 
cepted classes,  incorporated  under  any  general 
or  special  law,  to  pay  tbe  bonus  tax  prescribed 
to  the  State  Treasurer,  and  providing  tbat  no 
corporation  shall  hare  or  exercise  any  corporate 
power  until  such  bonus  tax  has  l>een  paid,  makes 
payment  thereof  a  condition  precedent  to  cor- 
porate existence. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  35.*] 

2.  LiBEi.  AND  Slardeb  (|  21*)— Pkbson  Li- 
beled. 

To  maintain  an  action  for  libel,  it  must  ap- 
pear that  the  defamatory  words  refer  to  some 
ascertained  or  ascertainable  person,  and  that 
person  mast  be  plaintiff. 

[Ed.  Note.— For  other  cases,   see   Libel  and 
Slander,  Cent  Dig.  {  103 ;   Dec.  Dig.  §  21.*] 

8.  Libel  and   Slandeb   (g  21*)— Injubt  to 
PaorEssiON  ob  Business. 

Where  words  are  actionable  only  because 
of  their  effect  on  plaintiff  in  his  profession, 
trade,  or  business,  it  must  appear  that  plain- 
tiff was  at  the  time  in  such  profession,  trade,  or 
business. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  103;   Dec.  Dig.  <  21.*] 

4.  COBPOBATIONS  (S  29*)— LiBBL— DEFENSES. 

It  is  a  good  defense  to  an  action  for  libel 
broQght  by  a  corporation  that  at  tbe  time  of  the 
publicfltion  plaintiff  had  not  paid  tbe  bonus  tax 
required  by  Code  Pub.  Gen.  Laws  1004,  art.  81, 
1 08,  since  the  payment  of  tbat  tax  is  a  condition 
precedent  to  corporate  existence,  and  such  de- 
tense  is  not  precluded  by  Acts  1908,  p.  27,  c 
340,  I  6,  providing  that  no  certifioate  of  incorpo- 
ration shall  be  declared  void  for  formal  defects 
merely,  and  tbat  where  an  effort  has  been  made. 
In  good  faith,  to  form  a  corporation,  neither  par- 
ty to  any  transaction  with  it  ahall  deny  the 
legality  of  its  Incorporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  {{  77-79;   Dec.  XHg.  i  29.*] 

5.  COBPOBATIONS  (J  25*)- Pbooeedinos  to  Ir- 

COBPOBATB— DKFECT8---CtrBATlVE    ACTS. 

Acts  1908,  p.  27,  c.  240,  i  6,  providing  that 
no  certificate  of  incorporation  shall  be  declared 
void  for  formal  defects  merely,  and  that  where 
an  effort  has  been  made,  in  good  faith,  to  form 
a  corporation,  neither  party  to  any  transaction 
with  it  ahall  deny  the  legality  of  its  incorpora- 
tion, is  intended  to  save  the  incorporation  of  per- 
sons who  have,  in  good  faith,  made  an  effort  to 
comply  with  the  requirements  expressly  made 
conditiona  precedent  to  the  possession  or  use  of 
corporate  franchises,  and  does  not  apply  where 
through  indifference  or  neglect  there  has  been 
no  such  attempt  at  alL 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  25.*] 

8.  COBPOBATIONS    (§    34*)— COBPOBAIX   EXIST- 
ENCE—ESTOPPEL  to  Dent. 

In  an  action  for  libel  by  a  corporation, 
defendants  are  not  estopped  to  make  the  de- 
fense that  at  the  time  of  its  publication  plaintiff 
was  without  corporate  existence  because  it  bad 
not  paid  tbe  required  bonus  tax,  by  the  fact 
that  defendants  directed  letters  to  it  as  a  cor- 
poration, referred  other  persons  to  it  as  such, 
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and  procured  one  of  their  number  to  bring  an 
action  against  it  aa  anch. 

[Ed.  Note.— For  other  cases,  aee  Corporations, 
Cent.  Dig.  §g  81-96;  Dec.  Dig.  i  84.*] 

7.  EsTOPPEi,  (f  110*)— Plbadino. 

An   estoppel    in    pais   cannot   be   pleaded, 

thongh  it'  ma;  be  given  in  evidencr,  and  thus 

made  operative  under  the  direction  of  the  court. 

[Eld.    Note.— For   other   cases,    see    Elstoppel, 

Cent.  Dig.  i  300;   Dec.  Dig.  {  110.*] 

8.  Associations    (§    20*)— Libei/— Right    or 
M.EMBEB  TO  Sue. 

Members  of  an  unincori>orated  association 
may  sue  for  libel  as  individuals  having  a  com- 
mon interest  in  the  business  injuriously  af- 
fected thereby. 

[Ed.  Note.— For  other  cases,  see  Associations, 
Dec  Dig.  i  20.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty. 

Action  by  tlie  National  Shutter  Bar  Com- 
pany against  C.  F.  S.  Zimmerman  &  Co. 
Judgment  of  non  pros.,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BOTD,  d  J.,  and  BRIS- 
COE, PEABCB,  SCHJfUCKER,  BURKE, 
and  HENRY,  JJ. 

Leo  Weinberg  and  Guy  W.  Steele,  for  ap- 
pellant. Francis  Neal  Parice  and  Hammond 
Urner,  for  appellee. 

SCHMUCKER,  J.  The  vital  question  pre- 
sented by  this  appeal  Is  whether  a  corpo- 
ration; which  did  not  pay  its  bonus  tax  until 
after  the  publication  of  an  alleged  libelous 
circular  letter,  can  recover  damages  In  an 
action,  on  the  case  against  the  publisher  of 
the  letter,  for  libel.  The  further  question 
whether  the  defendants  were  estopped,  by 
certain  conduct  on  their  part,  from  relying 
on  the  nonpayment  of  the  bonus  tax  as  a 
defense  to  the  action,  is  also  presented  by 
the  record.    We  will  consider  both  questions. 

The  suit  was  instituted  on  August  29,  1906, 
In  the  circuit  court  for  Frederick  county,  by 
the  National  Shutter  Bar  Company,  as  a 
body  corporate,  against  the  appellees,  as  co- 
partners trading  as  C.  F.  S.  Zimmerman  & 
Co.,  and  after  two  removals  it  reached  the 
circuit  court  for  Carroll  county,  where  the 
judgment  of  non  pros.,  from  which  the  ap- 
peal was  taken,  was  entered  on  the  8th  of 
December,  1908.  The  alleged  cause  of  ac- 
tion was  the  Issue  by  the  defendants  on  the 
2d  day  of  July,  1906,  of  a  circular  letter  to 
various  persons  and  firms  doing  business 
with  them  and  also  with  the  plaintiff  com- 
pany, stating  that  certain  shutter  bars, 
which  were  then  being  manufactured  and 
Bold  by  that  company,  were  direct  infringe- 
ments of  patent  rights  owned  by  the  defend- 
ants, and  giving  notice  that  all  sellers  and 
users  of  the  bars  would  be  prosecuted  for  the 
Infringement  We  will  assume,  for  the  pur- 
poses of  this  opinion,  without,  however,  so 
deciding,  that  this  circular  letter  was  libel- 
ous In  character.  The  pleadings  In  the  case 
were  protracted  and  voluminous,  and   the 


record  bristles  with  demurrers  and  excep- 
tions. Tljere  were  four  snccessive  declara- 
tions, one  original  and  three  amended  ones, 
whose  claims  for  damages  grew  from  $20,- 
000,  in  the  first  one,  to  $50,000,  In  the  last 
They  were  separately  demurred  to.  Then,  In 
response  to  demands  from  the  defendants, 
the  plaintiff  filed  In  succession  four  bills  of 
particulars,  to  each  of  which  exceptions  were 
filed.  To  discuss  In  detail  the  technical  ques- 
tions of  pleading  thus  raised  would  be  aca- 
demic and  useless,  as  the  defense  of  the  non- 
existence of  the  plaintiff  corporation  at  the 
date  of  the  publication  of  the  alleged  Ilbel- 
OQS  letter,  which  was  presented  In  the  man- 
ner hereinafter  mentioned,  constituted  a  fa- 
tal obstacle  to  a  recovery  by  the  plait^tiff. 

The  defendants'  demurrer  to  the  third 
amended  declaration  having  been  overruled, 
they  filed  seven  pleas,  the  last  one  of  which 
Interposed  the  defense  to  which  we  have  re- 
ferred, by  averring  that  the  corporation  bo- 
nus tax  had  not  been  paid  by  the  plaintiff 
when  the  alleged  libelous  letter  was  Issued. 
The  plaintiff  demurred  to  that  plea,  but  the 
court  overruled  the  demurrer.  Thereupon 
the  plaintiff  filed  a  replication  to  the  plea, 
admitting  that  the  bonus  tax  had  not  been 
paid  at  the  time  therein  alleged,  but  aver- 
ring that  it  had  been  paid  on  the  6th  of  Au- 
gust 1906,  before  the  Institution  of  the  suit 
and  further  averring  that  the  defendants 
were  estopped  from  denying  the  corporate 
existence  of  the  plaintiff  at  the  time  of  the 
publication  of  the  letter  complained  of,  be- 
cause they  had  recognized  Its  existence  by 
directing  letters  to  It  as  a  corporation  and 
by  referring  other  persons  to  It  as  such  for 
information,  and  by  procuring  one  of  their 
number  to  sue  It  as  such,  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Maryland.  The  defendants  demurred  to 
this  replication,  and  the  court  sustained 
their  demurrer.  The  plaintiff  then  tendered, 
for  filing,  a  second  replication,  asserting  its 
Incorporation  under  the  general  laws  of  the 
State  on  the  11th  of  December,  1905,  by  the 
filing  of  Its  duly  approved  certificate  of  In- 
corporation In  the  office  of  the  clerk  of  the 
circuit  court  for  Frederick  county,  and  that 
thereupon  the  persons  named  In  the  certifi- 
cate to  serve  as  directors  for  the  first  year 
proceeded  to  a'  1  did  duly  organize  and  carry 
on  the  business  of  making  and  selling  of 
shutters  bars,  and  that  on  the  6th  of  August 
1906,  It  paid  Its  bonus  tax.  It  then  alleged 
the  Issue  by  the  defendants  of  the  circular 
letter,  and  averred  that  in  consequence  ther^ 
of  it  had  suffered  great  loss  and  damage  on 
and  after  the  6th  of  August  1906.  To  this 
replication  the  defendants  Interposed  a  mo- 
tion of  ne  reciplatur,  which  the  court  sus- 
tained. A  rule  to  plead  further  was  then 
laid  upon  the  plaintiff,  and  npon  Its  refusal 
to  comply  with  the  rule  the  court  entered  the 


*Far  other  oaaw  ■••  same  toplo  and  Motion  NUUBBB  la  Deo.  &  Am.  Digs.  U07  to  data,  *  Reporter  Indexes 


Digitized  by 


Google 


lid.) 


NATIONAL  6HUTTBR  BAR  CX^.t.  O.  F.  S.  ZIMMERMAN  *  00. 


21 


Jadgment  of  non  pros,  against  It,  from  which 
the  appeal  was  taken. 

Without  pausing  to  inquire  whether  the 
first  >i>f  these  two  replications  was  open  to 
objection  for  duplicity,  we  will  consider 
whether  either  of  them  constituted  a  sufB- 
dent  reply  to  the  seventh  plea.  In  this  con- 
nectloD  it  may  be  premised  that  the  nonpay- 
ment of  the  bonus  tax  was  properly  pleaded 
by  way  of  traverse,  and  not  ia  abatement, 
for  the  plea  did  not  interpose  an  objection 
to  the  farther  progress  of  the  suit,  but  it  de- 
nied the  existence  of  the  cause  of  action  it- 
self. The  theory  of  the  plea  Is  that  the 
plaintiff  corporation  had  not  been  created  at 
the  time  of  the  commission  of  the  wrong  In 
the  declaration  alleged,  and  therefore  could 
not  have  been  injured  by  It  The  efCeet  up- 
on corporate  exlsteuce  of  the  nonpayment  of 
the  bonus  tax.  required  by  section  98,  art 
81,  Code  Pub.  Gen.  Laws  1904.  to  be  made 
as  an  essential  step  in  the  formation  of  cor- 
porations of  the  class  to  which  the  present 
plaintiff  belongs,  has  received  repeated  con- 
sideration at  the  hands  of  this  court,  and  is 
no  longer  an  open  question.  Maryland  Tube 
Works  V.  West  End  Improvement  Co.,  87  Md. 
207,  39  Ati.  620,  39  L.  R.  A.  810;  Cleaveland 
T.  MulUn,  96  Md.  598,  64  Atl.  665 ;  Murphy 
▼.  Wheatley,  102  Md.  501,  63  Atl.  62;  State 
▼.  Consol.  Gas  Co.,  104  Md.  364,  65  Atl.  40. 
The  tenor  and  effect  of  these  decisions  was 
well  expressed  by  the  late  Chief  Justice 
McSherry,  speaking  for  the  court  In  Cleave- 
land T.  Mullin,  supra,  where  he  said :  "Sec- 
tion 8Sf  (now  section  98,  art.  81,  Code  Pub. 
Gen.  Laws)  prescribes  the  payment  of  the 
bonns  tax  as  a  condition  precedent  to  the 
possession  or  exercise  by  any  corporation, 
other  than  the  excepted  classes,  of  any  cor- 
porate powers.  No  company  'Shall  have,' 
that  Is,  possess,  'or  exercise,'  that  Is,  use, 
*aii7  corporate  powers  until  said  bonus  tax 
baa  been  paid.'  It  would  be  dltOcnlt  to  frame 
a  more  emphatic  or  sweeping  condition  pre- 
cedent. •  •  •  That  section  88f  imposes  a 
condition  precedent  Is  no  longer  an  open 
qoestlon  In  this  state.  Md.  Tube  Works  v. 
West  Bnd.  Imp.  Co.,  87  Md.  215,  89  AU.  620, 
39  L,  R.  A.  Sia  There  is  certainly  no  doubt 
that,  where  a  corporation  la  created  by  stat- 
nte,  or  nnder  a  general  atatuts,  •  •  • 
which  requires  certain  acts  to  be  done  before 
It  can  be  considered  In  esse,  there  those  acts 
mnst  appear  to  have  been  done  in  order  to 
eatabUsb  the  corporate  existence.'  Lord  t. 
Essex  BIdg.  Ass'n,  87  Md.  825.  No  less  em- 
phatic is  the  case  of  Franklin  Fire  Insi.  Co. 
7.  Hart,  31  Md.  59." 

The  cases  to  which  we  have  referred  were 
cases  In  contract,  but  on  principle  the  same 
rale  should  be  applied  to  cases  In  tort  In 
Maryland  Tube  Works  v.  West  End  Imp.  Co., 
snpza,  this  court  dted  with  approval  and  re- 
lied on,  In  snpport  of  the  proposition  that 
statutory  conditions  precedent  must  have 
been  complied  with  to  give  existence  to  cor- 
poratiooa  formed  under  general  laws,   the 


case  of  Jones  v.  Aspen  Hardware  Co.,  21 
Cola  263,  40  Pac.  457,  29  L.  R.  A.  143,  52 
Am.  St  Rep.  220,  which  was  an  action  of  re- 
plevin The  Colorado  statute  required  the 
payment,  by  persons  forming  a  corporation 
under  Its  provisions,  of  a  fee  to  the  Secretary 
of  State  "for  incorporation  and  certain  other 
privileges,"  and  further  provided  that  no 
such  corporation  "shall  have  or  exercise  any 
corporate  powers  or  be  permitted  to  do  any 
business  in  this  state  until  the  said  fee  shall 
have  been  paid."  It  was  there  held  that 
the  corporation  had  no  title  to  the  property 
It  sought  to  replevin,  which  had  been  con- 
veyed before  it  had  paid  the  fee  required  by 
the  statute,  and  thereby  come  Into  existence 
as  a  corporation.  See,  to  same  effect  as  to 
necessity  of  compliance  with  statutory  con- 
ditions precedent  to  give  existence  to  corpora- 
tions: 10  Cyc.  p.  227;  7  A.  Jk  E.  Encyd.  p. 
655.  The  authorities  agree  that  in  order  to 
maintain  an  action  for  libel  or  slander.  It 
must  appear  that  the  defamatory  words  re- 
fer to  some  ascertained  or  ascertainable  per- 
son, and  that  person  must  be  the  plaintiff. 
Odgers  on  Libel  &  Slander,  126.  137 ;  Frozer 
on  Libel  &  Slander,  5;  A.  &  H.  Encycl.  of 
Law  (2d  Ed.)  toL  18,  p.  994,  and  cases  there 
cited;  Avirett  v.  State,  76  Md.  610,  28  Aa 
676,  987.  "And  where  words  are  actionable 
only  because  of  their  effect  on  the  plaintiff 
In  his  profession,  trade,  or  business,  there 
must  be  a  distinct  allegation  that  the  plain- 
tiff was,  at  the  time  of  such  scandal,  in  such 
profession  or  exercising  such  calling."  Dick- 
en  T.  Shepherd,  22  Md.  416.  How  can  it  pos- 
sibly be  said  In  the  present  case  that  the  al- 
leged defamatory  circular  referred  to  the 
plaintiff  corporation,  when  that  corporation 
was  not  in  existence  at  the  time  the  circular 
was  published?  Or  how  could  it  be  truth- 
fully alleged  that  the  plaintiff,  which  did  not 
then  exist  was  at  the  time  engaged  in  the 
business  for  the  Injury  to  which  the  damages 
mentioned  in  the  declaration  are  claimed? 

The  appellant's  counsel,  on  their  brief  and 
at  the  hearing  of  the  appeal,  Invoked  In  Its 
behalf  the  provisions  of  section  6  of  chapter 
240,  p.  27,  of  the  Acts  of  1908,  and  contended 
that  It  was  Intended  as  an  enabling  or  cur- 
ative act  to  cotmteract  the  effect  of  the  de- 
cisions of  this  court  to  which  we  have  re- 
ferred construing  the  ninety-eighth  section 
of  article  81  of  the  Ckxie,  and  that  since  Its 
passage  the  defense  set  up  In  the  seventh  plea 
could  no  longer  be  relied  on.  We  do  not  re- 
gard this  contention  as  sound.  Section  6  pro- 
vides that:  "No  certificate  of  Incorporation 
shall  be  declared  void  for  formal  defects 
merely;  and  where  an  effort  has  been  made 
In  good  faith  to  form  nnder  the  laws  of  this 
state  a  corporation  formable  thereunder,  nei- 
ther party  to  any  transaction  with  It  shall 
deny  the  legality  of  Its  Incorporation  or  or- 
ganization In  any  suit  or  proceeding  growing 
out  of  such  transaction;  and  'transaction' 
shall  Include  any  wrong  to  person  or  property 
giving  rise  to  a  cause  at  action  or  equitable 
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relief  against  suCh  corporation."  We  do  not 
tblnk  that  the  defeuse  under  consideration 
to  the  present  salt  comes  within  either  the 
letter  or  the  spirit  of  that  section.  In  the 
first  place,  the  plea  does  not  deny  the  legality 
of  the  plaintiff's  incorporation  or  Its  right 
to  sue  or  be  sued.  It  merely  says  tliat  tht> 
plaintiff  had  not  yet  become  Incorporated  or 
come  into  existence  when  the  letter  complain- 
ed of  was  Issued,  and  was  therefore  not  in- 
jured by  the  publication.  There  Is  no  repub- 
lication alleged  In  any  of  the  declarations 
filed  in  the  case.  In  the  second  place,  the  ob- 
yious  purpose  and  spirit  of  section  6  is  to 
save  the  incorporation  of  persons  who  b.nvc 
in  good  faith  made  an  effort  to  comply  with 
the  requisites  of  the  corporation  laws  of  the 
state,  but  whose  compliance  turns  out  to  have 
been  in  some  respects  irregular  or  Informal. 
It  was  not  intended  to  cover  cases  where, 
through  indifference  or  neglect,  there  has 
been  no  attempt  at  all  to  comply  with  Im- 
portant requirements  of  the  law,  which  by  its 
express  terms  are  made  conditions  precedent 
to  the  possession  or  use  of  any  corporate 
franchises.  Section  98,  art  81,  of  the  Code, 
which  Imposes  the  payment  of  the  bonus  tax 
on  corporations,  provides  that  the  tax  "shall 
be  due  and  payable  upon  the  Incorporation 
of  said  company."  In  the  present  case  the 
plaintiff  asserts  that  It  was  duly  Incorporat- 
ed on  the  11th  day  of  December,  1905,  and 
that  the  persons  named  in  its  certificate  to 
act  as  directors  for  the  first  year  forthwith 
met  and  organized  and  proceeded  to  carry 
on  the  business  of  making  and  selling  shut- 
ter bars,  but  It  is  nowhere  averred  by  it  that 
it  made  any  effort  or  attempt,  bona  fide  or 
otherwise,  to  pay  Its  bonus  tax  until  the  6th 
of  August,  1906. 

Nor  do  we  think  that  the  alleged  estoppel 
relied  on  in  the  first  replication  to  the  sev- 
enth plea  was  a  valid  one.  It  Is  essential  to 
the  validity  of  an  estoppel  that  the  party  set- 
ting it  up  must  have  acted  or  relied  to  his 
prejudice  on  the  conduct  or  representations 
constituting  it,  which  the  replication  does 
not  allege  that  the  plaintiff  has  done.  Fur- 
thermore, the  estoppel,  If  It  was  one,  was  an 
estoppel  In  pais,  which  cannot  be  pleaded,  al- 
though it  may  be  given  In  evidence,  and  thns 
made  operative  under  the  direction  of  the 
Court.  Poe's  Pleading,  vol.  1,  §  696;  Alexan- 
der V.  Walter,  8  Gill,  247,  50  Am.  Dec.  688; 
Babylon  t.  Duttera,  89  Md.  444,  43  Atl.  938; 
Albert  V.  Freas,  103  Md.  691,  64  Atl.  282. 
The  subject  to  which  the  alleged  estoppel  re- 
lated was  the  corporate  existence  of  the 
plaintiff  on  July  2,  1906,  when  the  circular 
letter  was  published.  We  have  already  said 
that  It  had  at  that  time  no  legal  corporate 
existence.  It  has  been  held  by  our  predeces- 
sors that  a  corporation  cannot  be  actually  or 
virtually  created  by  estoppel  In  Maryland. 
In  Boyce  t.  Trustees  of  M.  B.  Ctauich,  46  Md. 


374,  it  is  said:  "The  statute  law  of  the  state 
expressly  requiring  certain  prescribed  acts 
to  be  done  to  constitute  a  corporation,  to  per- 
mit parties,  indirectly  or  upon  the  principle 
of  estoppel,  virtually  to  create  a  corporation 
for  any  purpose,  or  to  have  acts  so  construed, 
would  be  in  manifest  opposition  to  the  stat- 
ute law,  and  clearly  against  its  policy,  and 
Justified  upon  no  sound  principle  in  the  ad- 
ministration of  Justice."  In  Md.  Tube  Worlts 
V.  West  End  Imp.  Co..  87  Md.  2i8,  89  Atl. 
620,  39  L.  R.  A.  810,  this  court  cited  with  ap- 
proval the  above  quotation  from  Boyce's  Case, 
as  it  also  did  the  statement  from  the  opinion 
in  Jones  v.  Aspen  Hardware- Co.,  supra,  that: 
"The  doctrine  of  estoppel  cannot  be  success- 
fully Invoked  unless  the  corporation  has  at 
least  a  de  facto  existence.  A  de  facto  cor- 
poration can  never  be  recognized  In  violation 
of  a  positive  law.  There  is  a  broad  distinc- 
tion between  those  acts  made  necessary  by 
the  statute  as  a  prerequisite  to  the  exercise 
of  corporate  powers,  and  those  acts  required 
of  Individuals  seeking  incorporation  but  not 
made  prerequisites  to  the  exercise  of  such 
powers." 

When  the  circular  letter  complained  of  was 
Issued,  the  persons  engaged  In  the  business  of 
manufacturing  and  selling  shutter  bars,  men- 
tioned in  the  declaration  in  this  case,  were 
not  without  remedy,  although  they  had  at 
that  time  no  corporate  existence,  because  of 
failure  to  pay  the  bonus  tax.  They,  being 
then  members  of  an  unincorporated  associa- 
tion, might  have  brought  suit  for  the  libel,  if 
such  it  were,  as  Individuals  having  a  common 
interest  In  the  business  alleged  to  have  been 
injuriously  affected  by  the  issue  of  the  cir- 
cular letter  complained  of.  That  right  was 
distinctly  recognized  in  Mears  v.  Moulton,  30 
Md.  142,  and  in  Littleton  v.  Wells  &  Mt- 
Comas  Council,  98  Md.  455,  56  AtL  798,  it 
was  held  that  the  right  of  the  members  to 
maintain  such  suits  existed  at  common  law 
as  well  as  under  section  301,  art.  23,  of  the 
Code  of  Public  General  Laws  as  it  then  stood, 
although  It  may  be  doubted  if  a  statutory 
right  in  the  members  to  so  sue  could  be  suc- 
cessfully asserted  since  the  passage  of  chap- 
ter 240  of  the  Acta  of  1908,  which  made  ma- 
terial changes  in  article  23  of  the  Code. 

For  the  reasons  mentioned  by  us,  neither 
of  the  plain  tlfTs  replications  to  the  defend- 
ant's seventh  plea  to  the  third  amended  dec- 
laration constituted  a  suflScient  reply  there- 
to. There  was  consequently  no  error  in  sus- 
taining the  demurrer  to  the  first  replication, 
or  the  motion  ne  recipiatur  to  the  second 
one,  or  in  entering  the  Judgment  of  non  pros., 
which  must  be  affirmed.  As  the  plaintiff  is  in 
our  view  of  the  case  not  entitled  to  recover, 
no  new  trial  will  be  granted. 

Judgment  affirmed,  with  costs,  without  a 
new  trlaL 
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ANOEIJi  T.  BASHAW. 

(Sopreme  Coart  of  Vermont.    Brattleboro.    May 
31,  1909.) 

1.  Sales  (J  121*)— Riqht  to  Rescind  Cor- 

I»ACT— EsrOPPBL. 

Under  a  contract  by  which  one  party  sold 
another  certain  premisea  in  the  latter's  posses- 
sion, the  vendor  agreed  to  build  a  barn  thereon, 
and  the  purchaser  gold  him  the  lamber  therefor. 
The  purcliaser  claimed  that  the  vendor's  con- 
dnct  regarding  the  measurement  of  the  lumber 
was  a  breach  of  the  contract,  which  entitled 
him  to  an  allowance  therefor  at  its  full  value, 
resardless  of  the  price  agreed  on.  Held  that,  if 
the  purchaser  bad  the  right  to  rescind  the  con- 
tract, wholly  or  In  part,  on  this  acconnt,  and  he 
failed  to  exercise  it  uy  any  notice  or  act  of 
leaciseion,  but  proceeded  to  measure  a  part  of 
the  lamber  taken,  and  stood  by  in  silence  while 
the  vendor  nsed  the  remainder  in  performance 
of  the  contract,  by  attaching  it  to  the  premises 
which  he  was  required  to  convey  by  a  provision 
of  the  contract  which  the  purchaser  always  and 
■till  treated  as  in  force,  then  his  silence  in  these 
circnmstances  was  inconsistent  with  any  claim 
of  rescission,  and  that,  if  he  was  entitled  to  any 
allowance,  it  was  by  way  of  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec 
Dfe  f  121.«1 

2.  VKNDOB  AJTD  PuitCBASEB  (|  198*)— Tazbs 
OH  PBE1II8BS— LlABIUTY  AND  DUTT  TO  PAT. 

Where  a  contract  for  the  sale  of  land  in 
poeaession  of  the  purchaser  contained  nothing  on 
the  subject  of  taxes  on  the  premises  assessed 
after  the  purchase,  and  which  were  properly  set 
to  the  vendor  in  the  grand  list,  the  latter  is  lia- 
ble therefor:  but,  as  between  him  and  the  pur- 
chaser, the  dnty  of  payment  rests  on  the  latter. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrehaser,  Cent  Dig.  (|  408-112;  Dee.  Dig. 
S  198.*] 

8.  Vendob  and  Pttbchaseb  (f  S18*)— Suit 
Between  Fabtisb— Deobeb  as  to  Patment 
or  Taxes. 

In  a  suit  by  a  vendor  against  a  purchaser, 
wherein  the  purchaser  was  properly  held  charge- 
able with  taxes  assessed  after  the  purchase,  and 
for  which  the  vendor  was  liable  because  the 
premises  were  set  to  him  in  the  grand  list,  pro- 
visions of  decretal  orders  which  permitted  pay- 
ment of  the  taxes  in  the  first  instance  by  either 
party,  without  regulating  the  exercise  of  the 
option,  make  the  orders  neither  void  for  uncer- 
tainty nor  erroneous  in  substance. 

[Ed.  Note.— For  other  cases,  sea  Vendor  and 
Purchaser,  Dec.  Dig.  I  81&*] 

Appeal  in  Chancery,  Caledonia  Ctoonty; 
Alfred  H.  Hall,  Chancellor. 

Salt  by  T.  B.  Angell  against  P.  A.  Bashaw. 
From  a  decree  In  favor  of  the  orator,  de- 
fendant appeals.    Affirmed. 

The  writing  mentioned  In  the  opinion  was 
dnly  witnessed  and  acknowledged,  bat  was 
not  recorded.  The  decree  provided  that  "If 
the  orator  pays  the  taxes  assessed  against 
the  premises  for  the  years  1906,  1907,  and 
1908,  as  found  in  the  report,  and  presents  to 
the  clerk  of  that  court  receipts  for  the  same, 
the  defendant.  In  order  to  redeem  his  equity, 
shall  pay  the  amount  of  those  taxes  in  addl- 
Ooa  to  the  sum  hereinafter  found  to  be  due." 

Argued  before  ROWELL,  a  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 


B.  E  Bullard,.for  appellant  W.  A.  Dut- 
ton,  for  appellee. 

MDNSON,  J.  This  controversy  grows  out 
of  matters  evidenced  by  a  contract  dated 
October  13,  1905,  by  which  the  orator  sold 
the  defendant  certain  premises  at  Woodbury, 
then  In  defendant's  possession  as  lessee,  and 
agreed  to  build  a  bam  thereon  as  soon  as  it 
could  conveniently  be  done,  and  by  which 
the  defendant  sold  the  orator  four  stacks  of 
lumber  In  Wolcott,  to  be  taken  by  the  orator 
In  the  stack,  and  from  which  the  bam  was 
to  be  buUt  If  the  defendant  so  elected,  and 
by  which  It  was  further  provided  that,  as 
soon  as  the  bam  was  built  and  the  quantity 
of  lumber  determined,  the  orator  should  con- 
vey the  title  to  the  defendant  and  receive 
notes  for  the  balance  due  him,  secured  by  a 
mortgage  of  the  premises.  This  agreement 
also  provided  that  the  quantity  of  the  lum- 
ber should  be  ascertained  "by  counting  the 
same  in  the  stacks  or  when  drawn,"  at  the 
option  of  the  orator. 

The  master  finds  that  some  of  the  lumber 
was  drawn  before  the  orator  informed  the 
defendant  when  it  woald  be  measured,  and 
without  the  defendant's  knowledge ;  that  the 
orator  afterwards  notified  the  defendant  that 
he  would  count  the  lumber  as  be  drew  it, 
and  that  the  defendant  then  requested  the 
orator  to  notify  him  by  telephone  at  bis  ex- 
pense when  he  was  ready  to  draw,  as  he 
wished  to  be  present  at  the  drawing;  that 
the  orator  drew  more  of  the  Inmber  without 
notifying  the  defendant  as  requested,  or  giv- 
ing him  any  notice  that  enabled  him  to  be 
present;  that  the  orator  afterwards  inform- 
ed the  defendant  that  he  could  not  tell  when 
the  balance  would  be  drawn,  owing  to  the 
uncertainty  of  the  roads  and  the  inability 
to  secure  teams;  and  that  after  the  draw- 
ing was  completed  the  orator  so  informed  the 
defendant  by  letter.  All  the  lumber,  except 
that  used  in  the  construction  of  defendant's 
bam,  was  afterwards  measured  in  the  ora- 
tor's yard  by  the  official  surveyor  on  the  de- 
fendant's procurement  Before  any'  of  the 
lumber  was  drawn,  the  defendant  understood 
that  some  of  it  was  to  be  taken  to  Wood- 
bury, to  be  used  in  building  his  barn.  This 
was  measured  by  the  orator  when  it  arrived 
at  Woodbury,  but  was  not  measured  by  the 
defendant  until  it  bad  gone  Into  the  bam  and 
the  bam  was  completed.  The  defendant  was 
present  when  it  was  unloaded,  saw  the  orator 
measure  it  and  could  have  measured  it  him- 
self if  he  had  desired. 

The  defendant  claims  that  the  orator's 
conduct  regarding  the  measurement  was  a 
breach  of  the  contract  which  entitles  him 
to  an  allowance  for  the  Inmber  at  Its  full 
vvalue,  regardless  of  the  price  agreed  upon. 
It  is  not  necessary  to  determine  the  contro- 
verted point  regarding  the  constraction  of  the 
provision   for   measurement   nor   to   inquire 
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whether  the  default  complained  of  was  one 
which  entitled  the  defendant  to  rescind  the 
contract  wholly  or  in  part  If  the  defendant 
had  the  right  to  rescind,  he  failed  to  exercise 
It  by  any  notice  or  act  of  rescission,  bnt  pro- 
ceeded to  measure  a  part  of  the  lumber  tak- 
en, and  stood  by  in  silence  while  the  orator 
used  the  remainder  In  performance  of  the 
contract  by  attaching  it  to  premises  which 
the  defendant  occupied,  and  which  the  orator 
was  required  to  convey  to  him  by  a  provi- 
sion of  the  contract  which  the  defendant 
has  always  treated  and  still  treats  as  in 
force.  The  defendant's  silence  in  these  cir- 
cumstances was  inconsistent  with  any  claim 
of  rescission.  If  the  defendant  la  entitled 
to  any  allowance,  it  is  by  way  of  damages. 
But  no  damage  appears;  for  the  quantity 
Is  ascertained  by  measurements  made  on  de- 
fendant's procurement,  or  made  in  his  pres- 
ence without  question,  and  the  findings  brins 
all  the  lumber  wUhln  these  measurements. 

The  decree  la  correct  as  regards  the  tax- 
es. The  contract  contains  nothing  on  the 
BUblect  The  premises  were  set  to  the  orator 
In  the  grand  list,  and  the  parties  are  agreed 
In  saying  that  this  was  properly  done.  So 
the  orator  is  holden  for  the  taxes;  but,  as 
between  the  orator  and  defendant,  the  duty 
of  payment  rests  on  the  latter.  A.  vendee  in 
possession  Is  chargeable  with  the  taxes  as- 
sessed after  the  purchase.  Bradford  v.  Un- 
ion Bank,  13  How.  67,  14  U  Ed.  .<&.  The 
provisions  of  the  decretal  orders  which  per- 
mit the  payment  of  the  taxes  in  the  first 
Instance  by  either  party,  without  regulating 
tlie  exercise  of  the  option,  do  not  make  the 
order  void  for  uncertainty  or  erroneous 
In  substance.  The  burden  upon  the  defend- 
ant is  the  same  wudet  eithw  alternative. 
Nothing  but  Its  form  Is  left  to  be  deterthtned 
by  the  party  taking  action.  It  can  hardly  be 
necessary  to  provide  for  the  contingency  of 
a  simultaneous  payment  or  offer  of  payment 
by  both  parties;  but,  if  any  difficulty  is 
feared,  the  chancellor  can  properly  amplify 
the  provisions  in  question. 

Decree  affirmed,  and  cause  remanded.  Let 
a  new  time  of  performance  and  redemption 
be  fixed  below. 

(OTt  M) 

MOROAN  T.  MOROAI7. 

(Supreme  Court  of  Vermont.    Bennington.    May 
81,  1809.) 

1.  Appeal  aito  Ebbob  (f  1009*)— Rkvikw— 

Findings. 

Findings  of  a  chancellor,  like  those  of  a 
special  master,  cannot  be  set  aside  on  appeal. 
If  there  is  evidence  to  support  them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3970-3978;  Dec  Dig.  { 
1009.*] 

2.  Deeds   (f   208*)— Rbcobd— Dklitkbt— Pbi- 
MA  Facik  Evidence. 

That  a  deed  is  on  record  is  prima  facie  evi- 
dence of  delivery ;   bnt  the  fact  that  a  deed  has 


been  recorded,  even  at  the  grantors  dliectioii, 
does  not  constitute  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent; 
Dig.  H  025-632.  634;    Dec.  Dig.  {  208.*] 

S.  Dekdb  (I  6&*)— Delivebt— Recobd. 

Where  a  town  clerk  received  a  deed  from 
the  grantor,  with  iDStmctioas  to  file  it,  but  to 
delay  recording,  the  clerk's  subsequent  recording 
of  the  deed  and  delivery  thereof  to  the  grantee 
at  her  direction  was  ineiSective  to  constitute  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  136-139;   Dec.  Dig.  {  59.*] 

Appeal  in  Chancery,  Bennington  County; 
Willard  W.  Miles,  Chancellor. 

Action  by  W'Ullam  R.  Morgan  against  Mer^ 
rltt  B.  Morgan  to  set  aside  a  deed.  From 
a  decree  for  orator,  defendant  appeals.  Af- 
firmed and  remanded. 

Argued  before  ROWELIi,  G.  J.,  and  TT> 
LER,  MUNSON,  and  WATSON,  JJ. 

C.  H.  Mason  and  W.  K  Sheldon,  for  ap- 
pellant O.  M.  Barber  and  Batcfallder  tt 
Bates,  for  appellee. 

MUNSON,  J.  On  the  19th  day  of  Oc- 
tober, 19U0,  the  orator  executed  to  his  sister 
Harriet  a  deed  of  real  estate  In  Benning- 
ton, and  three  days  later  he  handed  It  to 
the  town  cleric,  with  Instructions  to  file  It, 
but  delay  the  recording.  This  was  the  only 
Instruction  given  the  town  clerk  by  the  ora- 
tor. Some  time  after  this  the  grantee  di- 
rected the  town  clet^  to  record  the  deed, 
and  he  thereupon  recorded  it  and  delivered 
it  to  the  grantee.  The  orator  afterwards  call- 
ed for  the  deed,  and  then  learned  what  had 
been  done  regarding  it  The  chancellor 
does  not  say  in  terms  that  Harriet  acted 
without  the  orator's  authority;  but  bis  lan- 
guage fairly  Implies  that  she  did,  and  we 
think  it  should  be  so  construed. 

The  defendant  moved  to  have  the  findings 
set  aside  as  not  warranted  or  supported  by 
the  evidence.  The  findings  of  a  chancellor 
stand  the  same  as  those  of  a  special  master, 
as  regards  their  effect:  and  they  cannot  be 
set  aside  if  there  was  evidence  tending  to 
support  them.  The  only  question  that  can 
possibly  be  made  under  this  motion  regard- 
ing the  findings  above  stated  is  with  refer- 
ence to  the  instructions.  The  town  clerk 
was  called  by  the  defendant,  and  testified 
on  direct  examination  that  the  orator's  In- 
structions were  that  the  deed  be  filed  for 
record,  bnt  that  the  actual  work  of  record- 
Ing  be  delayed;  and  on  cross-examination 
he  testified  that  he  had  a  place  where  he  put 
papers  that  were  not  to  be  recorded  until  fur- 
ther directions  were  given,  which  he  called 
the  "slow  record"  file;  that  he  might  just 
minute  the  filing  of  these  papers  In  lead 
pencil,  or  perhaps  not  file  them;  that  papers 
In  this  fUe  were  sometimes  taken  away 
without  anything  further  l>eing  done  with 
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them;  And  tbat  he  pat  the  orator's  deed  in 
this  file.  This  was  clearly  evidence  tending 
to  support  the  finding  regarding  the  instroc- 
tlons. 

The  fact  that  a  deed  is  on  record  is  prima 
ftide  evidence  of  delivery.  Walsh  t.  Vt 
Motnal  Ins.  Co.,  S4  Vt  851.  But  the  mere 
fact  that  the  deed  has  been  recorded;  even 
U  done  by  the  grantor's  direction,  does  not 
of  itself  constitute  a  delivery.  Fair  Haven 
Marhle  Co.  v.  Owens,  60  Vt  246,  87  AtL  749. 
There  was  no  delivery  here,  unless  a  delivery 
was  effected  by  means  of  the  recording  and 
Uw  delivery  of  the  recorded  deed  to  the  gran- 
tee by  the  town  cleric.  Bat  the  delivery  of 
the  deed  by  the  town  clerk  could  have  no 
effect,  unless  he  was  authorized  to  record  it. 
Tlie  town  clerk  received  the  deed  from  the 
grantor,  with  instmctlons  to  file  it,  but  de- 
lay the  recording.  This  must  be  construed 
as  a  direction  to  postpone  the  recording  until 
farther  instructions  from  the  grantor.  It 
cannot  have  meant  that  the  town  clerk  was 
to  delay  the  recording  for  an  Indefinite  peri- 
od, that  was  to  be  ended,  if  at  alt,  on  some 
impulse  of  his  own.  So  the  deed  was  held 
by  the  town  clerk  to  be  filed,  but  not  record- 
ed, and  the  placing  it  upon  record  witlMut 
further  instructions  from  the  grantor  was 
of  no  effect.  Blair  v.  Ritchie,  72  Vt  811, 
47  Atl.  1074.  It  fellows  that  the  grantee's 
possession  of  the  deed  was  unauthorized. 

It  is  not  necessary  to  inquire  whether  the 
filing  of  exceptions  to  tbe  chancellor's  find- 
ings was  necessary  to  entitle  the  defendant 
to  stand  on  his  objections  to  the' evidence, 
nor  whether  Mr.  O'Brien  was  a  competent 
witness  to  what  tbe  orator  and  his  sister 
said  in  Mr.  Baker's  office  in  connection  with 
the  preparation  and  execution  of  the  deed; 
for  it  is  clear  that  Mr.  O'Brien's  testimony 
had  no  bearing  upon  the  transaction  between 
the  orator  and  the  town  clerk,  but  only  upon 
iiisnes  made  Immaterial  by  our  holding  that 
ttiat  transaction  did  not  constitute  a  delivery. 

Decree  affirmed,  and  cause  remanded. 


(t>R.  L  SGO) 
WALLACB  V.  INDUSTRIAL  TRUST  CO. 
et  al. 

(Snpieme  Court  of  Rhode  Island.    June  19, 
1909.) 

1.  TsusTS  (f  47«)— Tbbmikatioh— EviDBNoa. 
In  a  suit  by  tbe  voluntary  creator  of  a 
^endtbrift  trust  containing  no  power  of  revoca- 
tion, evidence  held  to  require  a  finding  that 
cmnplainant  created  the  tmat  volnntarily  after 
obtaining  independent  legal  advice  with  knowl- 
edge, and  intending  that  tbe  same  should  be  ir^ 
revocable  during  ber  life,  and  that  she  therefore 
was  not  entitled  to  maintain  a  suit  to  revoke 
the  same. 

[Ed.  Notew— For  other  cases,  see  Truats,  Cent 
Dig.  {  70;    Dec  Dig.  {  47.*] 

Z  Tbusts  ({  47*)— Tbuot  Dekd— Poweb  or 
Revocation. 

Absence  of  a  revocation  danse  in  a  volun- 
tary deed  of  trust  is  not  prima  facie  evidence 


of 'a  mistake,  where  the  purpose  of  tbe  trust  was 
inconsistent  with  such  power  of  revocation,  and 
such  power  at  the  time  the  trust  was  executed 
was  neither  intended  nor  desired  by  the  grantor. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  70;    Dec.  Dig.  S  47.*] 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B.  Tan- 
ner, Presiding  Justice. 

Suit  by  Fredrika  King  Wallace  against 
the  Industrial  Trust  Company  and  others. 
Case  certilied  to  the  appellate  division  for 
final  decree.  Remanded,  with  inspnictlons  to 
enter  decree  of  dismissal. 

Comstock  &  Canning  (Patrick  P.  Ourran, 
of  counsel), .  for  complainant  O.  M.  Van 
Slyck  and  Fred'k  A;  Jones,  for  respondent 
Industrial  Trust  Company.  Gveritte  S.  Chaf- 
fee, pro  se,  guardian  ad  litem. 

PARKHURST,  J.  This  suit  was  com- 
menced in  the  superior  court  in  Providence 
county  on  the  equity  side  of  the  court,  and 
was  assigned  for  hearing  on  bill,  answer,  and 
proofs.  At  the  hearing  it  appeared  tliat  the 
cause  was  ready  for  final  decree,  and  it  was 
certified  to  this  court  under  Court  and  Prac» 
tlce  Act  1906,  i  338.  The  pleadings  are  in 
substance  as  follows: 

The  bUl  In  this  suit  sets  forth:  (1)  That 
the  respondents,  Fredrika  Montgomery  Mac- 
leod  and  Kathleen  King  Macleod,  are  the 
only  children  of  the  complainant  and  are  of 
the  age  of  17  yeaia  and  18  years,  respective- 
ly. (2)  That  William  J.  King  died  August 
8,  1885,  leaving  a  will.  (3)  That  said  will 
created  a  trust  of  the  residue  of  tbe  testa- 
tor's estate,  which  was.  to  continue  until 
tbe  youngest  grandchild  of  the  testator,  liv- 
ing at  the  testator's  death,  should  attain 
the  age  of  21,  when  the  said  residue  was  to 
be  distributed.  (4)  That  the  youngest  grand- 
child, living  at  the  testator's  death,  attained 
the  age  of  21  on  June  26,  1904.  (5)  That  the 
complainant's  father  was  Edward  G.  King, 
who  was  a  son  of,  and  who  predeceased, 
tbe  said  testator,  and  at  the  time  of  any  dis- 
tribution of  the  said  trust  estate  the  com- 
plainant would  be  entitled  to  a  large  sbare 
of  the  property.  (6)  That  prior  to  June  26, 
1904,  the  complainant  was  married  to  George 
R.  Macleod,  and  on  September  11,  1902,  pro- 
ceedings were  l>egun  in  the  Supreme  Court 
of  Rhode  Island  for  a  divorce,  which  was 
granted  by  said  court  on  December  19,  1903; 
that  while  the  complainant  was  covert,  as 
aforesaid,  she  undertook  tbe  liquidation  of 
many  obligations  not  primarily  her  own, 
several  of  which  were  falling  due  at  about 
said  time  of  distribution;  that  the  complain- 
ant's brother,  William  J.  King,  2d,  was  de- 
sirous that  tlie  complainant,  prior  to  said 
period  of  distribution,  execute  a  deed  of 
trust  of  her  share  of  the  said  trust  estate, 
and  cause  such  a  deed  to  be  drafted,  in 
which  he  was  named  as  trustee,  and  wbich 
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the  complainant  executed  on  December  14, 
1903,  a  copy  being  annexed  to  the  bill  and 
marked  "Ck)mplalnant'B  Exhibit  A."  (7) 
That  said  trust  deea  waa  executed  on  the 
solicitation  and  advice  of  said  William  J. 
King,  2d,  without  consideration,  and  for  the 
sole  purpose  of  placing  Um  in  a  position  to 
deal  with  the  creditors  and  alleged  credit- 
ors of  the  complainant  (8)  That  the  com- 
plainant did  not  read  the  said  deed,  nor  know 
that  the  express  power  of  revocation  was 
omitted  therefrom,  and  that  William  J.  King, 
2d,  thought  the  Instrument  to  be  revocable, 
and  so  advised  the  complainant  (9)  That 
William  J.  King,  2d,  received  as  trustee 
under  said  deed  In  partial  distribution  of 
said  trust  estate  many  thousands  of  dollars. 
(10)  That  on  or  about  October  4,  1906,  Wil- 
liam J.  King,  2d,  resigned  as  trustee  under 
said  deed,  and  the  respondent  Industrial 
Trust  Company  was  appointed  in  his  place, 
and  now  holds  said  office;  that  the  complain- 
ant has  Informed  the  Industrial  Trust  Com- 
pany of  the  above  facts,  and  requested  an 
accounting  and  a  transfer  of  all  the  trust 
property  which  it  holds  under  the  said  deed, 
first  deducting  a  reasonable  charge  for  Its 
services;  that  the  Industrial  Trust  Company 
has  made  said  accounting,  bnt  has  informed 
the  complainant  that  it  cannot  safely  ter- 
minate said  trust  (11)  That  the  omission 
of  the  power  of  revocation  was  by  mistake; 
that  the  complainant  did  not  intend  to 
make  an  absolute  settlement,  and  would  not 
have  signed  the  Instrument  if  she  had  been 
aware  that  it  made  such  a  disposition  of  her 
property.  (12)  That  the  purpose  of  said 
deed  has  now  been  accomplished,  the  obliga- 
tions of  the  complainant  contracted  as  afore- 
said having  been  paid  and  adjusted,  and  no 
reason  exists  for  the  further  continuance 
of  said  trust.  In  consideration  whereof  the 
complainant  prays  that  the  court  order  the 
Industrial  Trust  C!ompany  to  convey  to  her 
all  its  right,  title,  and  Interest  in  and  to  the 
property  in  said  deed  of  trust  described, 
and  order  the  other  respondents  by  their 
guardian  ad  litem,  to  execute  to  the  com- 
plainant a  deed  of  release  and  quitclaim  ot 
all  their  right,  title,  and  interest  in  and  to 
said  trust  estate.  In  its  answer  the  respond- 
ent Industrial  Trust  (Company  admits  the 
allegations  contained  In  the  first,  second, 
third,  fourth,  fifth,  and  tenth  paragraphs  of 
the  bill  of  complaint  and  that  the  complain- 
ant executed  the  trust  deed,  but  states  that 
it  Is  not  informed  as  to  the  circumstances 
under  which  said  deed  was  executed,  and 
therefore  neither  admits  nor  denies  the  al- 
legations contained  in  the  sixth,  seventh, 
eighth,  ninth,  eleventh,  and  twelfth  para- 
graphs of  the  bllL  The  answer  of  the  re- 
spondents Fredrlka  Montgomery  Madeod 
and  Kathleen  King  Macleod  is  the  same  as 
that  of  Industrial  Trust  Company,  except 
that  they  neither  admit  nor  deny  the  allega- 
tions contained  In  the  second,  third,  fourth, 
fifth,  and  tenth  paragraphs  of  the  bilL 


It  appears  from  the  testimony  In  this  case 
that  on  December  14,  190S,  the  complain- 
ant executed  a  voluntary  trust  deed,  a  copy 
whereof  has  been  made  "Exhibit  A"  In  thib 
suit,  by  which  she  conv^ed  to  her  brother, 
William  J.  King,  2d,  all  her  property  com- 
ing and  to  come  to  her  from  the  estate  of 
her  grandfather,  'Wuliam  J.  King.  The 
trusts  created  by  the  deed  were  as  follows: 
(1)  That  the  trustee  be  the  complainant's  at- 
torney irrevocable  to  collect  and  receive  the 
said  property.  (2)  That  the  trustee  manage 
said  property  and  invest  and  reinvest  the 
same  according  to  his  best  Judgment  so  long 
as  the  complainant  live,  and  until  the  r»: 
spondents  Kathleen  King  Macleod  and  Fred- 
rlka Montgomery  Macleod,  the  daughters  of 
the  complainant,  shall  both  have  arrived  at 
the  age  of  21  years.  &)  That  the  trustee 
pay,  compromise,  or  contest  the  claims 
against  the  complainant  according  to  his  best 
Judgment  (4)  That  the  trustee,  in  his  discre- 
tion, provide  from  said  trust  estate  for  the 
suitable  and  comfortable  support  of  the  said 
two  daughters  so  long  as  the  complainant 
live  and  until  both  of  said  daughters  ar- 
rive at  the  age  of  21  years.  (6)  That  the 
trustee  have  power  to  pay  from  said  trust 
fund  snch  sums  as  he  think  fit  to  the  com- 
plainant or  for  her  befaeflt.  (6)  That  up<m 
the  death  of  the  complainant  and  arrival 
of  both  daughters  at  the  age  of  21  the  trus- 
tee pay  over  the  trust  estate  to  the  said 
daughters,  or  to  the  survivor  of  them,  their 
Issue,  etc.  (7)  That  the  appellate  division 
of  the  Supreme  C!ourt  have  power  to  appoint 
a  successor  to  the  said  trustee  subject  to  the 
approval  of  said  complainant  It  also  ap- 
pears that  the  said  Fredrlka  Montgomery 
Macleod  will  be  21  years  of  age  on  February 
5,  1912.  and  the  said  Kathleen  King  Mac- 
leod will  be  21  years  of  age  on  November  4, 
1910;  that  the  said  property  was  received 
and  managed  by  the  said  William  J.  King, 
2d,  in  accordance  with  the  provisions  of  the 
deed,  until  on  or  about  the  4th  day  of  Oc- 
tober, 1906,  when  he  resigned  as  trustee,  and 
the  respondent  Industrial  Trust  Company, 
the  present  trustee  under  said  deed,  was 
duly  appointed  his  successor  in  the  trust. 

The  complainant,  in  support  of  her  pray- 
er for  a  reconveyance  from  the  respondent 
Industrial  Trust  Company,  relies  upon  a 
claim  that  she  did  not  read  the  deed  when 
she  executed  It,  that  she  executed  it  In  the 
belief  that  It  was  revocable,  and  that  the 
purposes  for  which  said  deed  was  executed 
have  been  accompllsbed,  and  no  reason  exists 
for  the  further  continuance  of  the  trust ;  and 
it  Is  further  claimed  on  her  behalf  by  her 
counsel  in  this  cause  that  she  was  induced 
to  execute  the  deed  by  her  brother,  William 
J.  King,  2d,  who  was  named  in  the  deed  as 
trustee,  and  who  had  been  up  to  that  time  her 
only  adviser  and  man  of  affairs;  that  she 
had  no  legal  advice  from  any  attorney,  ex- 
cept his  attorney,  and  from  him  only  at  tne 
very  moment  of  execution  of  the  deed;  that 
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Sbe  had  no  Independent  legal  advice  what- 
ever; that  sbe  did  not  Intend  to  create  an 
lirevocable  trust,  bat  only  soch  as  wonld  al- 
ways be  subject  to  her  own  control.  The 
dalm  set  up  In  the  bill  that  the  sole  purpose 
of  this  trust  was  to  enable  her  trustee  to  liq- 
uidate her  financial  affairs,  and  settle  with 
her  creditors,  or  contest  their  claims,  and 
that  such  purpose  has  been  accomplished, 
while  it  is  supported  In  a  general  way  by  her 
own  testimony,  is  contradicted  by  the  terms 
of  the  deed  Itself,  and  is  overwhelmingly  dis- 
proved by  the  testimony  of  her  two  daughters 
and  her  two  brothers,  who  were  examined 
after  she  testified,  and  whose  testimony  sbe 
does  not  attempt  to  rebut  They  all  showed 
that  she  was  a  woman  of  weak  will,  easily 
persuaded  and  influenced  to  give  away  money 
or  to  enter  Into  obligations  In  large  amounts ; 
that  not  only  was  she,  as  she  admits,  under 
heavy  liabilities,  assumed  or  claimed  to  have 
been  assumed,  during  coverture  with  her  for- 
mer husband  prior  to  her  divorce,  as  to 
whldi  special  powers  of  payment,  compro- 
mise, or  contest  were  given  to  her  trustee; 
but  she  had,  even  pending  her  divorce  pro- 
ceedings and  before  a  final  decree  was  en- 
tered, such  close  and  friendly  relations  with 
one  or  more  persons  that  she  was  Influenced 
to  give  awfty  or  promise  sums  of  money  in 
such  amounts  that  her  brothers  feared  she 
would  squander  all  of  her  estate  and  leave 
nothing  for  her  daughters  or  herself;  that 
they  were  alarmed  about  this  state  of  af- 
fairs, and  frequently  remonstrated  with  her, 
and  she  promised  amendment;  that  for  a 
period  of  five  or  six  months  prior  to  the  ex- 
ecution of  the  trust  deed  the  matter  of  pro- 
tecting herself  and  her  daughters  from  the 
consequences  of  her  own  imprudence  atA 
re<Alessness  by  means  of  a  trust  (which  she 
at  first  refused)  was  under  consideration; 
that  meanwhile  she  did  not  Improve  in  the 
matter  of  prudence  in  her  conduct  of  affairs, 
and  that  finally  she  realized  the  danger  and 
consented  at  the  earnest  solicitation  of  all 
her  brothers  (not  William  J.  King,  2d  alone) 
to  execute  a  trust  deed,  not  only  to  provide 
for  the  liquidation  of  claims  then  preferred 
against  her,  but  also  to  protect  her  daughters 
and  herself  from  future  squandering  of  her 
estate.  Under  these  circumstances,  the  claim 
that  she  did  not  Intend  to  create  an  irrevo- 
cable trust,  but  only  one  that  would  always 
be  subject  to  her  own  control,  so  that  the 
primary  and  underlying  purxmse  of  the  trust 
could  be  nullified  by  her  at  her  mere  whim, 
or  by  reason  of  external  and  harmful  in- 
fluences, cannot  be  supported,  particularly  In 
view  of  the  testimony  of  her  brothers  and 
her  children  that  she  intended  the  protection 
afforded  by  the  trust  to  be  permanent  for  the 
benefit  of  herself  and  her  daughters;  and 
agraln  it  Is  to  be  noted,  with  emphasis,  that 
sbe  does  not  attempt  to  rebut  any  one  of 
these  particular  and  circumstantial  state- 
ments of  her  two  brothers  and  her  two  chil- 
dren, but  contents  herself  to  rely  solely  upon 


the  very  general  statements  of  ba  intention 
contained  in  her  own  direct  testimony. 

The  further  claims  that  sbe  did  not  read 
the  deed,  and  executed  it  In  the  belief  that  It 
was  revocable  at  her  pleasure,  that  she  was 
induced  to  execute  the  deed  by  her  brother 
William  J.  King,  2d,  named  as  trustee,  her 
sole  adviser,  and  man  of  affairs,  and  that  she 
had  no  independent  legal  advice,  and  no  ad- 
vice except  from  his  attorney,  are  not  sup- 
ported by  the  testimony.  It  appears,  with  no 
attempt  at  rebuttal  by  her,  that  not  only  Wil- 
liam J.  King,  2d,  but  also  two  other  brothers, 
Edward  G.  King  and  Gilbert  M.  King,  took 
part  in  the  conferences  which  ended  in  ber 
execution  of  the  deed,  the  said  Edward  G. 
King  coming  specially  to  Providence  on  two 
or  more  occasions  to  take  part  with  his  broth- 
ers In  this  conference  with  her,  in  the  en- 
deavor to  Induce  her  to  consent  to  this  meas- 
ure of  protection  for  her  benefit  and  the  ben- 
efit of  her  daughters;  and  it  is  to  be  noted 
in  this  connection  that  neither  of  her  broth- 
ers takes  any  benefit,  even  remotely,  under 
the  trust  which  is  solely  for  the  benefit  of 
the  complainant  and  her  daughters.  Eiqually 
untenable  Is  the  claim  that  she  had  no  Inde- 
pendent legal  adviser.  On  the  contrary,  it 
appears  by  the  records  of  this  court,  and  was 
admitted  in  argument  that  the  firm  of  Bar- 
ney &  Lee,  In  whose  office  the  trust  deed  was 
prepared,  had  been  her  own  personal  attor- 
neys in  her  divorce  proceedings  from  Septem- 
ber 11,  1902,  to  December  19,  190S,  a  period 
of  upwards  of  15  mouths,  prior  to  and  includ- 
ing the  date  of  the  execution  of  the  deed 
(December  14,  1903).  They  must  have  been 
fully  conversant  with  all  her  affairs  and  ob- 
ligations during  all  that  time;  and  it  seems 
to  us  that  they  were  the  very  attorneys  who 
should  have  been  consulted,  and  who  were 
most  competent  to  advise  her  at  this  Juncture 
and  there  Is  not  a  word  of  evidence  to  show 
that  they  were  ever  the  attorneys  of  William 
J.  Ellng,  2d,  or  ever  advised  him  except  in 
this  matter.  It  is  further  shown  by  the  tes- 
timony of  complainant's  two  brothers  that 
she  read  the  deed  herself  and  that  it  was 
read  to  her  In  full  before  she  signed  it  and 
that  she  was  fully  advised  as  to  its  meaning 
and  contents,  which  were  explained  to  her  by 
William  J.  King,  2d,  and  that  she  fully  un- 
derstood that  the  arrangement  was  a  per- 
manent one,  for  the  protection  of  herself  and 
her  daughters  from  the  consequences  of  her 
own  weakness  in  financial  affairs. 

Furthermore,  it  appears  that  advice  and 
explanation  were  given  to  the  complainant  by 
Mr.  Barney,  who  was  her  own  personal  coun- 
sel at  the  time  of  the  execution  of  the  deed, 
as  follows:  "I  delivered  the  paper  to  Will 
King,  and  he  had  some  talk  with  Mrs.  Mac- 
leod.  I  don't  know  whether  he  read  the  pa- 
per to  her  or  not ;  but  within  a  few  minutes 
he  told  me  that  Mrs.  Madeod  was  ready  to 
execute  the  paper.  I  then  took  It  to  her, 
and  asked  her  if  she  understood  what  it  was. 
She  stated  she  understood  she  was  putting 
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all  her  property  Into  ber  brotlier's  hands  as 
trustee,  and  that  it  was  all  right,  as  she  had 
every  confidence  in  him.  I  don't  know  wheth- 
er she  then  signed  it  before  asking  me  an- 
other question  or  not  My  impression  is  she 
started  in  to  write,  and  then  she  said:  'if-T. 
Barney,  what  would  happen  if  anything  hap- 
pened to  Will  7*  I  said:  'It  is  provided  here 
that  a  trustee  will  be  appointed  by  the  appel- 
late division  of  the  Supreme  Court,  subject 
to  your  approval.'  I  told  her  that  the  court 
could,  of  course,  appoint  some  one  whom  she 
did  not  approve  of.  If  she  was  not  reasonable 
about  the  matter  of  ai^roval,  but  would 
probnbly  listen  to  any  reasonable  suggestion 
from  her;  that,  no  matter  who  was  trustee, 
she  always  had  the  protection  of  the  court 
against  any  unreasonable  action.  She  then 
asked  me  what  would  happen  after  all  her 
debts  were  paid,  and  I  told  her  that  the  trust 
would  continue  on  for  the  benefit  of  herself 
and  her  children.  I  think  she  said  something 
like  this:  'By  and  by,  when  those  children 
grow  up,  I  may  want  to  terminate  this  trust 
Can  I  do  so?'  I  told  her  my  impression  was 
that,  on  application  to  the  Supreme  Court, 
and  showing  that  it  was  proper  for  ber  to 
manage  her  property,  she  could  terminate 
the  trust,  and  that  at  all  events,  after  the 
children  became  of  age,  they  could  together 
terminate  It  at  any  time.  If  she  had  not  pre- 
viously slzned  the  paper,  she  then  signed  it, 
and  at  all  events  the  acknowledgment  if  not 
the  signature,  was  after  this  conversation." 

In  view  of  the  fact  that  she  had  had 
the  matter  of  a  trust  for  the  settlement  of 
her  financial  atfalrs  and  for  the  protection 
of  herself  and  ber  daughters  under  considera- 
tion for  at  least  five  or  six  months  prior  to 
December  14,  1003,  and  that  she  bad  been  ad- 
vised fully  as  to  what  should  be  done  to 
those  ends,  we  deem  that  the  advice  and  ex- 
planation from  her  counsel  were  sufficient 
and  proper,  and  that  she  had  no  reason  to 
believe,  and  as  a  matter  of  fact  did  not  tben 
believe,  that  she  was  creating  a  trust  rev- 
ocable at  ber  pleasure.  On  the  contrary,  we 
arc  o  stmi'U'd  to  believe  from  the  whole 
testimony  that  she  then  knew  that  she  was 
making  an  irrevocable  trust,  and  that  she 
then  intended  so  to  do,  for  reasons  which 
she  then  fully  understood,  and  which  have 
been  fully  set  forth  herein,  and  that  her 
present  Idea  that  the  trust  was  then  Intend- 
ed to  be  revocable  and  ought  now  to  be  re- 
voked has  grown  up  out  of  her  changed  con- 
ditions of  life,  the  partial  estrangement  of 
her  children,  owing  to  their  disapproval  of 
her  subsequent  conduct  and  the  circum- 
stances attendant  upon  her  recent  marriage. 
For  reasons  fully  set  forth  above,  we  do 
not  find  the  deed  to  have  been  improvident, 
but  quite  the  contrary,  under  all  the  cir- 
cumstances surrounding  the  parties  in  in- 
terest 

The  complainant  cites  numerous  cases  to 

the  general  effect  that  a  deed  executed  by  one 

her  adviser,  on  his  solicitation,  and  with- 


out independent  advice,  will  be  set  aside  by 
a  court  of  equity.    Prideaux  v.  Lonsdale,  4 
GifT.  159,  confirmed  tai  1  De  Oex.  J.  ft  S.  4S8; 
Gamsey  v.  Mundy,  24  N.  J.  Eq.  243 ;  Rhodes 
V.  Bates,  L.  B.  1  Ch.  2S2,  297.     Many  other 
cases  might  be  cited  to  the  same  effect,  and 
we  have  examined  all  the  cases  cited  by  the 
complainant  and  many  others.     We  do  not 
for   an    Instant   dispute    the   principles   of 
those  cases.    Bat  they  do  not  apply  hexe.    In 
all  those  cases  there  was  evidence  of  such 
misrepresentation  or  concealment  or  of  bene- 
fits conferred  upon  the  grantee,  trustee,  or 
beneflelaries,  without  the  luowledge  or  full 
understanding  of  the  settlor,  so  that  they 
all  come  within  the  general  class  of  deeds 
obtained  through  fraud.    Here  no  such  case 
is  shown.    The  complainant  was  advised  by 
her  own  attorney,  and  she  was  fully  aware 
of  what  she  was  doing  and  of  the  necessity 
therefor,  and  no  benefit  was  conferred  by  her 
deed  except  upon  herself  and  her  daughters. 
Again,  the  complainant  cites  cases  to  the 
effect  that  the  absence  from  a  voluntary  deed 
of  a  power,  of  revocation  Is  prima  facie  evi- 
dence of   mistake,   where   a   deliberate  in- 
tent to  make  it  irrevocable  does  not  appear, 
and  refers  to  Aylsworth  v.  Whitcomb,  12  B. 
I.  298,  Neisler  v.  Pearsall,  22  B.  I.  367.  48 
Atl.  8,  62  iL.  R.  A.  874,  Toker  T.  Toker,  8 
De  Oex,  J.  ft  S.  487,  Coutts  v.  Acworth,  li. 
B.  8  Eq.  658,  Hall  v.  Hall,  L.  B.  8  Ch..App. 
430,  and  many  others.     We  see  nothing  in 
these  cases  to  disturb  our  conclusions  stated 
above.     They   are   all   in   accord   with   the 
principle  first   enunciated  in  this  state  in 
Aylsworth   v.    Whitcomb,    12   B.   I.    208,   at 
page  290,  as  follows:  "This  settlement  was  a 
voluntary  one,  without  any  consideration.    It 
Is  true  the  instrument  contains  no  power  of 
revocation;    but   according  to   the   weight 
of  modem  authority,  this  is  only  a  circum- 
stance to  t>e  taken  into  account  and  is  not 
decisive,  and,  where  a  deliberate  intent  to 
make  it  irrevocable  does  not  appear,  the  ab- 
sence of  the  power  will  be  prima  facie  evi- 
dence of  mistake.'    Furthermore,  it  was  free- 
ly conceded  in  the  above  case  by  the  trustee, 
as  well  as  by  the  settlor,  that  they  both  sup- 
posed that  the  trust  was  a  temporary  pro- 
vision, and  that  the  settlor  could  revoke  it; 
and  so  it  was  admitted  that  in  fact  there 
was  a  mistake  in  omitting  the  power  of  revo- 
cation.   In  Nelsler  v.  Pearsall,  22  B.  I.  3C7, 
48  Atl.  8,  52  L.  B.  A.  874,  the  above  princi- 
ple was  approved,  but  not  applied,  because 
the  deed  was  irrevocable  by  its  very  terms, 
and  there  was  no  evidence  of  contrary  in- 
tention.   The  court  quotes  with  approval  the 
rule   adopted   by    Lord   Justice   Turner    In 
Toker  v.  Toker,  3  De  Gex.  J.  ft  S.  487,  491, 
viz.:  "The  absence  of  a  power  of  revocation, 
is,  I  think,  a  circumstance  to  be  taken  into 
account  in  determining  such  cases  as  these, 
and  it  is   a   circumstance   of  more  or   less 
weight  according  to  the  facts  of  each  par- 
ticular case" — and,  after  citing  and  dlscuss- 
iug  a   number  of  cases  in  this  state  an4 
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•laewhere,  nima  iii>  tbe  effect  of  tbe  decisions 
U  tollowa  (22  S.  I.  878,  48  Atl.  10  [52  L.  B. 
A.  874]):  "In  all  tbeee  cases  It  la  admitted 
tbat  tlie  deliberate  Intention  of  tbe  grantor 
to  settle  his  property  beyond  bis  own  control 
makes  bis  deed  irrevocable.  Ii)  snlts  brongbt 
to  set  aside  or  cancel  sncb  a  deed,  the  courts 
may  differ  as  to  the  weight  to  be  giveo  to 
the  circumstance  of  the  mere  omission  of  a 
power  of  revocation,  as  tbey  may  as  to  the 
weight  of  any  other  piece  of  evidence  In 
the  case:  but,  if  convinced  that  the  grantor 
intelligently  intended  to  make  bis  act  Irrevo- 
cable, tbey  will  hold  It  to  be  so  against  his 
subsequent  attempt  to  cancel  it" 

We  do  not  find  It  necessary  to  discuss  tbe 
cases  cited  by  the  complainant  further,  be- 
caose  we  stand  by  the  doctrines  laid  down  In 
our  own  cases  cited  above,  and  regard  the 
absence  of  a  clause  of  revocation  In  a  vol- 
nntary  deed  intended  to  be  made  revocable 
as  "prima  facie  evidence  of  mistake,"  or  as 
"a  circumstance  to  be  taken  Into  account"; 
and  in  this  case  we  do  not  find  the  omission 
of  the  power  of  revocation  to  be  prima  fade 
evidence  of  a  mistake,  because  we  have  found 
that  tbe  primary  underlying  purpose  of  the 
tmst  was'  entirely  inconsistent  with  such 
power  of  revocation,'  and  the  evidence  con- 
vinces us  that  such  power  was  at  tbe  time 
of  execution  of  the  deed  neither  Intended  nor 
desired  by  tbe  grantor. 

This  case  falls  clearly  within  the  princi- 
ples of  a  number  of  cases  cited  by  the  re- 
spondents, where  the  settlor,  seeking  protec- 
tion for  herself  and  cUIdren  against  tbe  im- 
portunities or  persuasions  of  an  improvi- 
dent husband,  or  against  the  probable  con- 
sequences of  the  settlor's  own  weakness  or 
infirmity,  bad  made  voluntary  settlements  In 
trust  without  power  of  revocation,  and  sub- 
sequently sought  to  revoke  tbem  by  means 
of  suit  m  equity.  The  courts  refused  tbe  re- 
lief soiiKbt  in  Keyes  v.  Carleton,  141  Mass. 
45.  6  N.  E.  52<  65  Am.  Rep.  446,  a  woman, 
for  the  purpose  of  preventing  her  husband 
from  inflnencing  ber  to  dispose  of  her  real 
estate,  conveyed  it  by  deed  containing  no 
revocation  clanse  to  her  brother,  in  trust  for 
her  benpfit  during  life,  then  to  ber  children. 
She  petitioned  the  court  to  set  aside  tbe  deed, 
as  it  apiteiired  that,  at  tbe  time  of  ezecn- 
don,  she  did  not  think  of,  nor  provide  for, 
the  contingency  of  surviving  her  husband. 
It  was  held  that,  on  ber  husband's  death,  sbe 
was  not  entitled  to  have  the  trust  set  aside, 
and,  at  page  50  of  141  Mass.,  page  626  of  6 
N.  B.  (55  Am.  Rep.  446),  the  court  says:  "The 
deed  contains  no  power  of  revocation,  and  it 
is  clear  that  tbe  power  of  revocation  was 
Intentionally  omitted.  *  *  *  If  sbe  bad 
retained  h  power  of  revocation,  it  would  have 
defeated  ooe  of  the  principal  objects  of  the 


settlement,  which  was  to  protect  ber  from 
the  threats,  or  importunities,  or  Influence  of 
her  husband.  •  •  *  It  is  not,  therefore^ 
a  case  like  some  of  those  cited  by  the  plain- 
tiff, where  both  parties  supposed  the  settle- 
ment to  be  revocable,  and  the  power  to  re-' 
voke  was  omitted  by  mistake.  See  Ayla- 
wortb  ▼.  Whitcomb,  12  R.  I.  298,  Gamsey  t. 
Mundy,  24  N.  J.  Eq.  213,  and  cases  Cited." 
Thurston,  Petitioner,  154  Mass.  506,  29  N. 
B.  63,  26  Am.  St  Rep.  278,  is  a  similar  case 
to  tbe  above.  Here  a  married  woman.  In  or- 
der to  place  her  property  beyond  ber  hus- 
band's Interference  or  control,  voluntarily 
conveyed  It  without  reserving  any  power  of 
revocation,  to  a  trustee  for  ber  benefit  for 
life,  then  to  her  issue,  or,  In  default  of  i» 
sue,  to  her  heirs  at  law.  Later  sbe  was  di- 
vorced from  her  husband,  and,  the  purposes 
for  which  the  trust  was  created  no  longer 
existing,  petitioned  to  have  it  set  aside.  It 
was  held  that  the  children  of  the  petitioaer 
had  an  interest,  and  the  trust  could  not  be 
terminated  without  their  assent  Tbe  court 
says,  on  page  597  of  154  Mass.,  on  page  54  of 
29  N.  E.  (26  Am.  St  Rep.  278):  "Tbe  peti- 
tioner contends  that  where  no  motive  exists 
for  not  Inisertlng  a  power  of  revocation,  the 
absfflice  of  such  power  Is  prima  facie  evidence 
of  a  mistake ;  but  if  she  had  retained  such  a 
power.  It  would  have  defeated  tbe  object  of 
tbe  settlement  which  was,  as  sbe  alleges,  to 
place  the  property  beyond  the  interference  or 
control  of  her  then  husband."  To  the  same 
effect  see  Reidy  v.-  Small,  154  Pa.  505,  26 
Atl.  602,  20  L.  R.  A.  302;  Stockett  v.  Ryan, 
176  Pit.  71,  84  AU.  973 ;  Riddle  v.  Cutter,  49 
Iowa.  547 ;  Mlddleton  v.  Shelby  County  Trust 
Oo.  (Ky.)  51  S.  W.  150;  Brown  v.  MercantUo 
Trust  Co.,  87  Md.  877,  40  AU.  256;  Rogers  v. 
Rogers,  97  Md.  573,  66  AU.  450,  and  Dayton 
T.  Stewart  99  Md.  643,  59  Atl.  281. 

Tbe  clear  principle  of  decision  in  all  these 
cases  is  quoted  with  approval  in  the  last 
cited  case  from  Rogers  v.  Rogers,  supra, 
where  the  court  after  a  careful  review  ot 
most  of  the  c^ses  cited  herein  and  many 
others,  says;  "There  Is  a  class  of  voluntary 
settlements  to  which  powers  of  revocation 
are  appropriate,  and  another  class  to  which 
they  are  not  and  It  Is  fairly  well  settled 
tbat  each  case  depends  in  this  regard  upon 
its  own  facts."  Dayton  v.  Stewart  99  Md. 
G43,  at  page  650,  59  AU.  281,  at  page  284. 
Our  conclusion,  therefore.  Is  tbat  tbe  bill  of 
complaint  should  be  dismissed,  and  that  the 
resiMndents  are  entitled  to  have  their  costs 
and  expenses  of  suit  reimbursed  to  them  out 
of  tbe  trust  funds  in  the  bands  of  the  re- 
spondent trustee. 

Tbe  case  Is  remanded  to  the  superior  court, 
with  Instruction  to  enter  Its  decree  In  a> 
cordauve  herewith. 
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In  le  APPLEBY  et  al. 

(Snpieme  Court  of  Rhode  Island.     June  18, 
190».) 

Wuxs  (I  566*)— CoNSTBUCTioN— "Bark  De- 
posits." 

In  the  first  clause  of  his  will,  a  testator 
provided  for  the  payment  of  his  debts,  funeral 
expenses,  and  expenses  of  settling  his  estate, 
and  for  the  erection  of  suitable  gravestones.  In 
the  second  to  the  tenth  clauses,  inclusive,  he  be- 
queathed certain  legacies.  The  eleventh  clause 
provided  for  the  specific  gift  of  capital  stock  of 
a  bank.  The  twelfth  provided  that,  should  there 
remain  in  the  hands  of  bis  executor  any  money 
from   the  proceeds  of  his  bank  deposits  after 

Eayment  of  all  sums  above  required  to  be  paid, 
e  should  pay  over  and  divide  it  in  equal  shares 
to  certain  children.  The  thirteenth  gave  the  re- 
mainder of  his  estate,  both  real  and  personal,  to 
children  of  a  brother  in  equal  shares.  Held, 
that  he  intended  that  the  bank  deposits  should 
be  the  primary  fund  from  which  all  debts,  lega- 
cies, funeral  charges,  and  expenses  of  settling 
his  estate  should  be  paid,  and  that  cash  found 
in  his  residence  after  his  death,  collections  made 
thereafter,  and  dividends  on  the  bank  stock  re- 
ferred to,  were  not  included  in  the  term  "bank 
deposits,"  but  passed  under  the  thirteenth  clause 
of  the  will,  as  did  also  the  household  fumifure, 
and  that  the  bequest  contained  in  the  twelfth 
clause  was  of  so  much  of  the  bank  deposits  as, 
thus  construed,  should  remain  after  such  pay- 
ments were  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1238^ ;   Dec  Dig.  i  566.* 

For  other  definitions,  se«  Words  and  Phrases, 
vol.  1,  p.  691,] 

Petition  by  Sidney  Appleby  and  others  for 
an  opinion  construing  tbe  will  of  John  Ap- 
pleby, deceased.  Will  construed  pursuant 
thereto. 

Tbe  following  are  the  provisions  St  tbe 
will  in  question :  In  the  first  clause  the  tes- 
tator provided  for  the  payment  of  all  bis 
"Just  debts,  funeral  charges,  the  expense  of 
settling  my  estate,  and  tbe  erection  of  suita- 
ble gravestones  at  my  grave."  In  the  next 
nine  clauses  he  bequeathed  legacies  aggre- 
gating $8,400.  The  eleventh  clause  is  a 
specific  gift  to  N;ellle  Angell  of  BO  shares  of 
tbe  capital  stock  of  the  National  Exchange 
Bank  of  Greenevllle,  R.  I.  Tbe  twelfth 
clause  of  the  will  is  as  follows:  "In  the 
event  there  shall  be  remaining  in  the  hands 
of  my  executor  any  money  from  the  proceeds 
of  my  bank  deposits  after  the  payment  of 
all  sums  above  required  to  be  paid,  I  here- 
by direct  my  said  executor  to  pay  over  and 
divide  any  such  money  In  equal  shares  to  the 
following  named  children  of  luomas  H.  An- 
gell, namely:  Lillian  Inman,  Clara  Sweet, 
and  Walter  Angell."  The  thirteenth  clause 
of  the  will  is  as  follows:  "All  the  rest,  resi- 
due and  remainder  of  my  estate  and  proper- 
ty, both  real  and  personal,  including  all  hors- 
es, cattle,  farming  machinery  and  tools  on 
my  farm  of  every  name,  nature  and  descrip- 
tion, wherever  or  however  the  same  may  be 
situated,  of  which  I  may  die  seised  and  pos- 
sessed, or  be  in  any  way  entitled,  I  give,  de- 
vise and  bequeath   to   Sidney  Appleby   and 


Clara  Appleby,  children  of  my  brother  Silas 
Appleby,  In  equal  shares,  to  share  and  share 
alike,  to  them,  their  heirs  and  assigns,  for- 
ever." By  tbe  fourteenth  and  last  clause, 
he  nominated  and  appointed  Nicholas  S. 
Wlnsor,  of  Sipltbfleld,  as  executor,  and  re- 
quested that  be  be  not  required  to  file  an 
inventory  of  bis  household  furniture  or  ef- 
fects. 

James  Harris,  Irving  Champlln,  and  Lou- 
Is  L.  Angell,  for  various  parties. 

PER  CURIAM.  Upon  a  careful  consider- 
ation of  all  the  provisions  of  the  will  in  ques- 
tion, the  court  is  of  the  opinion  that  it  was 
the  intent  of  the  testator  that  the  bank  depos- 
its should  be  the  primary  fund  from  which 
all  debts,  legacies,  funeral  charges,  and  ex- 
penses of  settling  the  estate  should  be  paid. 
If  sufilclent  for  these  purposes,  and  that  the 
$1,000  cash  found  in  the  testator's  residence 
after  his  decease,  the  $500  of  collections 
made  thereafter,  and  the  $250  dividends  on 
National  Exchange  Bank  stock  are  not  to  be 
Included  In  the  term  "bank  deposits,"  but 
pass  under  the  thirteenth  clause  of  the  will, 
as  also  does  the  household  furniture  men- 
tioned In  the  fourteenth  clause,  and  that  the 
bequest  contained  in  the  twelfth  clause  Is 
of  so  much  only  of  said  bank  deposits,  as 
thus  construed,  as  shall  remain  after  the  pay- 
ments aforesaid  have  been  made. 


(jsK.  a.  tm 

EASTER  V.  EASTER. 

(Supreme  Court  of  New  Hampshire.    Belknap. 

May  4,  1909.) 

1.  Dismissal  and  Nonsuit  (|  75*)— Dismiss- 
al Without  Pbejudice— Effect. 

A  judgment  dismissing  a  cause  without 
prejudice,  rendered  without  a  hearing,  reserves 
to  the  parties  tbe  right  to  litigate  all  questions 
which  might  liave  been  tried  and  determined  in 
the  suit. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  f  169;    Dec  Dig.  I  75.*] 

2.  DivoBcB    if  147*)— Abandonment— Q0U- 

TION  FOB  JUBT. 

Whether  a  wife  without  sufficient  cause, 
and  without  the  consent  of  the  husband,  aban- 
do.ned  and  refused  for  three  years  toeether  to 

ibivbit  with  the  husband  so  as  to  authorize  him 
>u  ootain  a  divorce  under  Pub.  St  1001,  c  175, 
§  5,  is  a  question  of  fact. 

[JSd.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  {  147.*] 

3.  DivoBCB  (g  109*)— Pendency  op  Suit  fob 
DivoBCE— Effect. 

The  pendency  of  an  application  for  divorce 
may,  under  some  circumstances,  compel  the  in- 
ference that  the  separation  during  the  pendency 
was  consented  to,  or  was  with  sufficient  cause. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  |-109.»] 

4.  DIVOBOB  ({  133*)— Abandonment— Elvi- 

DENCE. 

Where,  in  libel  for  divorce  for  abandon- 
ment for  three  years,  without  sufficient  cause, 
and  without  consent,  it  appeared  that  libelant 
had  instituted  a  prior  suit  for  divorce  on  the 
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Hune  nt>and,  and  that  It  was  diBmissed  without 
prejodiM,  without  a  hearing,  but  there  was 
nothing  to  show  that  the  separation  was  caused 
by  the  former  suit,  or  justined  by  libelant's  con- 
dnct,  but  it  resulted  from  defendant's  wrongful 
act  prior  to  the  commencemeat  of  the  former 
salt,  the  pendency  of  the  former  suit  was  but 
an  evidentiary  fact  bearing  on  the  question 
whetlier  the  absence  complained  of  was  such  an 
abandonment  as  Pub.  St.  1901,  c.  175,  i  5, 
makes  a  cause  for  divorce. 

[Eid.  Note. — For  other  cases,  see  Divorce,  Dec. 
IHg.  f  13a  •] 

Exceptions  from  Superior  Conrt,  Belknap 
Coanty;   Stone,  Judge. 

Ubel  for  divorce  by  J.  Frank  Bastw 
against  Carrie  A.  Easter.  Tbe  court  ruled 
in  favor  of  libelant,  and  libelee  excepts.  Ez- 
cq>tlon  OTermled, 

Febmary  10,  1906,  the  libelee  without  suflB- 
dent  cause  abandoned  and  refused  to  live 
wtth  tbe  libelant,  and  since  that  date  the 
parties  have  not  lived  together  or  cohabited 
as  busband  and  wife.  September  11,  1906, 
the  libelant  broogbt  a  libel  for  divorce  on 
tbe  ground  of  abandonment,  which  was  en- 
tered at  the  September  term.  Tbe  libelee 
appeared.  There  was  no  hearing,  but  at  the 
March  term,  1907  (March  27th),  the  libel  was 
dismissed  without  prejudice.  The  libelee 
moTed  to  dismiss  the  pending  libel,  upon  the 
gronnd  that  three  years'  abandonment  had 
not  be«i  proved,  because  the  time  during 
which  the  fltst  libel  was  pending  could  not 
be  reckoned  as  part  of  the  three  years.  The 
court  ruled  otherwise,  and  tbe  libelee  ex- 
cepted. 

Bertram  Blaladell,  for  plaintiff.  Harrison 
Dunham  &  Son,  for  defendant 

PAB80NS,  a  J.  "A  divorce  from  the 
bonds  of  matrimony  shall  be  decreed  In  fa- 
vor of  the  Innocent  party  •  •  •  when 
either  party,  without  sufficient  cause,  and 
without  the  consent  of  the  other,  has  aban- 
doned and  refused  for  three  years  together 
to  cohabit  with  the  other."  Pub.  St  1901. 
c  175,  i  6.  As  there  was  no  hearing,  the 
fkcts  Involved  In  the  first  libel  were  not 
litigated,  and  the  form  of  the  judgment  of 
dismissal  (**wlthout  prejudice")  specially  re- 
served to  the  parties  tbe  rlgbt  to  litigate 
all  questions  which  might  have  been  there- 
in tried  and  determined.  Brown  v.  Brown, 
37  N.  H.  S30.  75  Am.  Dec.  154. 

Whether  the  defendant  without  sufficient 
cause,  and  without  the  consent  of  the  plain- 
tiff, abandoned  and  refused  for  three  years 
together  to  cohabit  with  the  plaintiff  were 
questions  of  fact  determinative  of  the  pres- 
ent proceeding.  Kimball  v.  Kimball,  13  N. 
H.  222,  224 ;  Robinson  V.  Boblnson,  66  N.  H. 
600,  23  AU.  362.  15  L.  B.  A.  121,  49  Am.  St 
Hep.  632.  Tbe  pendency  of  an  application 
for  divorce  by  either  against  the  other  might 
under  some  drcumatances,  compel  the  In- 
ference that  the  separation  during  such  pen- 


dency was  consented  to,  or  was  with  suffi- 
cient cause.  Ford  v.  Ford,  143  Mass.  577,  10 
N.  E.  474;  Marsh  T.  Marsh,  14  N.  J.  Eq.  315, 
82  Am.  Dec  261;  Burning  v.  Humlng,  80 
Minn.  373,  83  N.  W.  342;  Palmer  v.  Palmer, 
36  Fla.  3S5,  18  South.  720;  Haltenhof  v. 
Haltenhof,  44  111.  App.  135;  Porritt  v.  Por- 
rltt  18  Mich.  420;  Doyle  v.  Doyle,  26  Mo. 
546;  Salorgne  v.  Salorgne,  6  Mo.  App.  603. 
It  may,  however,  appear  that  both  elements 
were  present  during  all  the  prior  litigation. 
Weigel  .v.  -Welgel,  63  N.  J.  Eq.  677,  52  AU. 
1123;  Wagner  v.  Wagner,  39  Minn.  384,  40 
N.  W.  360;  Hitchcock  v.  Hitchcock,  15  App. 
D.  C.  81;  Neddo  t.  Neddo,  66  Kan.  607,  44 
Pac.  1. 

It  is  said:  "The  parties  should  live  sep- 
arate during  a  suit  for  divorce.  While  tbe 
9ult  is  pending  cohabitation  would  be  highly 
Improper,  and  therefore  the  time  of  such 
separation  can  form  no  part  Of  tbe  statutory 
period."  1  Nels.  Div.  &  Sep.  i  93.  Doubt- 
less absence  of  cohabitation  after  tbe  filing 
of  the  libel  Is  essential  to  the  successful 
maintenance  of  a  suit  for  divorce;  but  the 
policy  of  the  law  promotes  the  continuance 
of  the  marriage  relation — not  its  destruction 
by  divorce.  Hence  It  Is  not  probable  this 
language  was  intended  to  be  understood  as  a 
statement  that  the  law  requires  the  parties  to 
remain  separate  until  the  legal  adjudication 
of  pending  proceedings  for  divorce,  or  for- 
bids their  recouclliatlon  before  Judgment,  or 
considers  impossible  the  existence  of  a  pur- 
pose or  conduct  which  may  In  time  constitute 
a  cause  for  divorce,  merely  because  proceed- 
ings have  been  begun.  If  such  were  the 
law,  tbe  mere  filing  of  a  libel  for  divorce 
would  be  equivalent  to  a  decree  of  separa- 
tion, beyond  the  control  of  the  parties,  ir- 
reversible except  by  a  formal  dismissal  of 
the  libel. 

Tbe  pendency  of  a  libel  for  divorce  Is  an 
evidentiary  fact,  bearing  upon  the  question 
whether  the  absence  complained  of  Is  such  an 
abandonment  as  the  statute  makes  a  cause 
for  divorce,  but  It  Is  not  necessarily  de- 
cisive of  the  question.  One  honestly  pros- 
ecuting a  supposedly  sound  suit  for  divorce 
cannot  be  found  guilty  of  desertion  while 
so  engaged,  and  one  charged  with  offenses 
which'  imply  the  consent  of  the  other  to  a 
separation  cannot  be  charged  with  desertion 
within  the  meaning  of  the  statute  for  refrain- 
ing from  the  matrimonial  relation,  both  be- 
cause the  absence  is  Justifiable  and  consented 
to.  One  who  has  caused  a  separation  by  a 
groundless  suit  cannot  charge  the  other  with 
desertion.  But  In  this  case  the  separation 
was  not  caused  by  tbe  plaintiff's  former  suit 
nor  Justified  by  the  plaintiff's  conduct  but 
resulted  from  the  defendant's  wrongful  act 
prior  to  the  commencement  of  that  suit 
The  former  application  for  divorce  upon  the 
ground  of  abandonment  did  not  conclusively 
establish  that  the  libelant  consented  to  the 
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separatloB,  nor  the  pendency  of  tbe  applica- 
tion necessarily  deibtroy  tb«  libelee's  aban- 
doning Intent — ^the  essence  of  tlie  chHrge  of 
desertion  In  tbe  party  otFendlng.  INels.  Dlv. 
ft  Sep.  i  08;  2  Blsb.  Mar.  ft  OlT.  {  606. 
Notbing  appears  from  whlcb  It  can  be  Infer- 
red tbat  tbe  trial  court  drew  an  nnwarranted 
Inference  from  the  facts  In  evidence  before 
It  Tbe  ruling  that  a  single  Item  of  evidence 
was  not  conclusive  on  tbe  material  Issues 
presented  was  not  erroneous. 
Exceptions  overruled.    All  concoiv 


(71  M.  H.  »»  , 

O'DONNELIi  T.  TOWN  OP  MEREDITH. 

(Supreme  Court  of  New  Hampshire.    Belknap. 
May  4.  1909.) 

L  Taxation  (|  701*)— Tax  Sajces— Noticb  to 

Bf  O  KTO  A  G  KK. 

Pub.  St  1901,  c.  61,  ;  &  declares  that  the 

guTchaser  of  any  real  estate  sold  for  taxes  wich- 
1  30  days  from  the  time  of  the  sale  shall  noti- 
fy all  persons  holding  mortgages  on  such  real 
estate  of  the  date  of  the, sale,  the  amuuat  for 
which  the  land  was  soldi  and  the  amount  of 
his  costs  of  notifying  mortgagees,  and  that  the 
sale  shall  be  void  as  against  any  mortgagex  to 
whom  such  notice  shall  not  be  given,  an  uru- 
vided  in  the  succeeding  section.  Held  that, 
where  a  mortgagee  paid  the  taxes  before  the 
time  to  notify  him  of  the  sale  of  the  mortgaged 
property  had  expired,  he  could  not  cumplaio 
that  the  sale  was  void  because  of  want  of  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  701.*] 

2.  Taxation    (J    689*)— Tax    Sales— Lien— 

AtTTHORITY  TO  SELL. 

Under  Pub.  St  1901,  c.  60,  f  13.  imposing 
a  Hen  on  real  estate  for  taxes,  and  providing  for 
a  sale  thereof,  the  tax  collector  has  a  prior  lien 
on  tbe  real  estate  of  a  mortgagor  for  all  taxes 
assessed  against  him,  which  may  be  foreclosed 
by  sale  if  the  mortgagor  does  not  psy  the  taxen, 
or  expose  personal  property  within  14  days  after 
notice. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  f  669.*] 

8.  Taxation  (|  631*)— "Real  Eotate." 

Under  Pub.  St  1901,  c.  61,  S  21,  provid- 
ing that  any  separate  interest  in  lend  snd  in 
buildings  standing  on  the  land,  or  owned  by  an- 
other person,  shall  be  taken  to  be  real  estate,  an 
Icehouse  erected  on  leased  land  is  taxsble  as 
"real  estate"  within  chapter  60.  §  13,  provid- 
ing for  the  foreclosure  of  the  collector's  tax  lien 
on  real  estate  by  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  631.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  5939-5051;  voL  8,  pp.  7778,  7770.] 

Transferred  from  Superior  Court,  Belknap 
County ;   Stone,  Judge. 

Bill  by  Louis  P.  O'Donnell  against  thk 
Town  of  Meredith  to  set  aside  a  tax  sale  un- 
der Laws  1895,  p.  425,  c.  64,  i  1,  and  to  re- 
cover certain  taxes,  amounting  to  136.94, 
which  plaintiff  paid  as  mortgagee.  Case 
transferred  to  the  Supreme  Court  without  a 
ruling  on  an  agreed  statement  of  facts.  Judg- 
ment for  defendant,  and  case  discharged. 


In  1006  tbe  ]>lalntlff  took  a  mortgage  of  an 
Icehouse  erected  on  leased  land  In  Meredith. 
In  1907,  the  town  taxed  tbe  mortgagor  for 
the  bouse  and  other  personal  property.  He 
did  not  pay  bis  taxes  when  due,  and  on  De- 
cember 2,  1907,  the  collector  advertised  tbe 
house  for  sale,  and  on  January  16,  1908,  sold 
it  to  the  town  for  all  tbe  taxes  assessed 
agnlnst  tbe  mortgagor.  Tbe  plaintiff  re- 
deemed before  February  2, 1908.  He  now  in- 
slsts  tbat  the  sale  Is  Invalid  because:  (1)  He 
was  not  legally  notified  of  It:  (2)  the  pro- 
ceedings were  begun  prematurely;  and  (8) 
the  collector  had  no  lien  on  the  house. 

Walter  S.  Peaalee,  for  plaintiff.  Cbarlea 
B.  HIbbard,  for  defendant 

TOUNO,  J.  1.  The  plalntUT  paid  tbe  town 
before  the  time  to  notify  him  of  tbe  sale  had 
expired,  and  therefore  he  Is  in  no  position  to 
complain  of  want  of  notice.  Pub.  St  1901, 
a  6r,  «  8. 

2.  It  was  tbe  mortgagor's  duty  to  either 
pay  bis  taxes,  or  to  expose  personal  property 
within  14  days  after  he  was  notiSed  of  tbe 
tax ;  and.  as  he  failed  to  do  either,  the  col- 
lector was  authorized  to  sell  the  house  when 
and  as  be  did.  provided  it  is  "real  estate" 
within  tbe  meaning  of  section  13,  c.  60,  Pub. 
St  1901,  which  Is  held  to  give  the  collector  a 
lien  on  the  mortgagor's  real  estate  for  all  the 
tnxes  assessed  against  him  Drew  t.  Mor- 
rill. 62  N.  H.  28,  26. 

3.  Section  21,  a  61.  Pub.  St  1901,  makes 
such  a  building  as  tbe  Icehouse  In  question 
"real  estate"  within  the  meaning  of  section 
13,  c.  60,  Pub.  St  1901.  Consequently  the 
collector  bad  a  Uen  upon  It  for  all  tbe  mort* 
giigor's  taxes. 

Case  discharged.    All  concurred. 

(78  N.  J.  L.  Ml) 
MOORE  V.  MIERa 

(Supreme  Court  of  New  Jetsey.    June  8.  1909.) 

Libel  and  Slander  ($  85*)  —  Pleadino  — 

Dkclabation. 

The  declaration  sets  up  that  the  defendant^ 
who  was  the  secretary  of  the  state  council  of 
a  fraternal  order,  into  which  council  plaintiff 
was  entitled  to  admission,  published  the  follow- 
ing oral  statement  concerning  the  plaintiff:  "If 
they  [meaning  plaintiff]  have  (he  pass,  they  got 
it  in  some  other  way;  they  diil  not  get  It 
through  me.  There  is  a  man  by  the  name  of  S. 
who  gets  a  copy  of  everything  I  send  through 
the  mails,  but  I  don't  know  how  they  [meaning 
plaintiff  and  said  S.]  get  it"— meaning  and  in- 
sinuating tbat  plaintiff  had  taken  said  pass- 
word from  the  mails.  Held  thnt  the  st-'H'ment  in 
question  was  not  slanderous  per  se,  either  In  di- 
rect language  or  by  innuendo. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  i  So.*] 

(Syllabus  by  the  Court) 

Action  by  Joseph  L.  Moore  agnlnst  WU- 
llam  H.  Mlers.  Judgment  for  defendant  on 
demurrer. 

Argued  February  term,  1000,  before  GUM- 
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MERB,  a  3^  and  SWATZB  and  PARKER. 
33. 

Spencer  Simpson  and  George  A.  Enrlgbt, 
tw  plaintiff.  Allan  H.  Strong  and  Theodore 
Strong,  for  dtfendan^ 

PARKER,  J.  This  18  a  BUlt  for  Blander. 
Tbe  declaration  alleges  that  the  plaintiff  was 
duly  elected  and  quallfled  representative  of 
Uncoln  Council  No.  1,  Junior  Order  of  Uni- 
ted American  Mechanics  at  the  State  Coun- 
cil of  the  Junior  Order  of  United  American 
Mechanics,  and,  being  desirous  of  attending 
the  said  State  Council,  obtained  the  current 
passwords  from  the  secretary  of  tbe  State 
Council,  and  applied  for  admission  at  the 
meeting,  and  that  the  defendant,  being  then 
and  there  the  secretary  of  the  State  CouncU. 
stated  at  the  meeting,  and  at  other  places 
made  the  following  statement  concerning 
the  plaintiff:  "If  they  [meaning  this  plaln- 
tiff]  have  the  pass,  they  got  it  In  some  other 
way ;  they  did  not  get  it  tbrongh  me.  There 
Is  a  man  by'  the  name  of  Smythe  who  gets 
a  copy  of  everything  I  send  through  the 
malls,  but  I  don't  know  bow  they  [meaning 
tbe  plaintiff  and  said  Smythe]  get  It"— mean- 
ing and  insinuating  that  said  plaintiff  bad 
taken  said  passwords  from  tbe  malls.  Tbe 
second  count  Is  substantially  the  same,  using 
the  same  words  with  the  same  Innuendo. 
Without  reference  to  the  question  whether 
these  words  would  be  libelous  if  written,  we 
have  no  hesitation  In  saying  tbat  they  are  not 
slanderous  when  spoken,  nor  does  the  in- 
Dnendo  place  any  meaning  in  them  which 
can  be  regarded  as  slanderous  so  that  they 
ue  actionable.  The  words  themselves  im- 
port no  more  than  that  the  Information  was 
procured  in  some  other  way  than  from  tbe 
secretary,  and  tbat  Smythe  obtained  a  copy 
of  what  the  secretary  sent  through  the  mails. 
There  Is  nothing  slanderous  in  this,  for 
there  Is  no  charge  of  criminality  or  moral 
turpitude,  and  it  is  not  pretended  that  the 
words  are  slanderous  per  se  on  any  other 
of  the  recognized  grounds.  Tbe  innuendo 
does  not  help  tbe  matter,  for  all  It  charges 
Is  that  the  plaintiff  took  the  passwords  from 
the  malls,  which  be  might  have  done  with- 
ont  any  breach  of  the  law.  The  case  Is 
controlled  In  our  Judgment  by  Lndlum  v. 
McCnen,  17  N.  J.  Law,  12,  in  which  tbe 
plalntur  was  postmaster,  and  was  charged 
wltb  having  broken  open  tbe  defendant's 
letters  In  tbe  postoffice,  and  in  which  it  was 
beld  by  Chief  Justice  Homblower  that: 
"The  mere  opening  of  letters,  whether  for 
tbe  gratification  of  idle  curiosity  or  as  an 
act  of  wantonness,  does  not  involve  tbe  idea 
of  moral  turpitude,  or  render  a  man  infa- 
mous, in  such  a  sense  as  the  law  Imputes  to 
those  terms  when  it  is  settling  tbe  doctrine 
of  slander  at  the  common  law." 

There  wlQ  be  Judgment  for  the  defendant 
on  the  demurrer. 


(K  N.  3.  ■.  M») 
CROCHERON  et  aL  ▼.  aAVAGB  et  sL 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Attobhkt  ard  Cukst  d  123*>— PtrSCHikSB 
TBOM  Client. 

An  attorney  in  bac  re  cannot  maintain  a 
purchase  from  a  cKent  of  the  subject-matter  of 
the  retainer  unlera  he  demonstrates  tl>at  Ite 
made  a  full  communication  to  bis  client  not  on- 
ly of  all  that  he  knew,  but  as  well  of  all  that  he 
bielieved,  respecting  the  property. 

[Ed.  Note.— Fqr  other  cases,  see  Attorney  and 
Client,  Gent  Dig.  {f  240-244;  I>ec  Dig.  | 
123.»] 

2,  Attobrkt  AHn  Cum  (|  128*)— Pobokacb 
VROU  Attobnbt— Validitt. 

If,  in  the  course  of  his  employment,  tbe  at- 
torney forms  an  opinion  that  tbe  property  is 
more  valuable  than  had  theretofore  been  assum- 
ed, and  if  he  fails  to  disclose  that  opinion,  and 
thus  give  his  client  all  tbat  reasonable  advice 
against  lilmself  that  he  would  give  against  a 
third  person,  the  transaction,  if  questioned,  eaa> 
not  be  snstained. 

IKi.  Note.— For  other  cases,  see  Attorney  and 
Client,   Cent   Dig.   U  240-244;    Decs.   Dig.  | 

(Syllabna  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Valina  R.  Crocberon  and  othera 
against  Edward  S.  Savage  and  others.  De- 
cree (70  Atl.  853)  for  defendants,  and  com- 
plainants appeal.    Reveraed. 

McDermott  ft  Enright,  for  appellsnta. 
Robert  H.  McCarter  and  William  H.  Osborne^ 
for  respondents. 

DILL,  J.  Tbe  complainant  Mrs.  Crocberon 
seelcs  to  set  aside  a  deed  of  certain  real 
property  made  by  her  to  her  attorney,  Mr. 
Savage,  the  defendant  herein,  in  the  course 
of  his  professional  employment  In  bac  te. 
The  conveyance  Is  attacked  on  the  grounds: 
Tbat  it  was  obtained  by  the  defendant  from 
his  client  in  violation  of  the  rule  which  re- 
quires that  an  attorney  who  bargains  with 
his  client  in  a  matter  of  advantage  to  him- 
self must  conduct  the  transaction  in  all  re- 
spects fairly  and  equitably;  tbat  he  must 
fully  and  faithfully  discharge  all  bis  duties 
to  bis  client,  not  only  by  refraining  from  any 
misrepresentation  or  concealment  of  any  ma- 
terial fact,  but  by  active  diligence  to  see 
that  his  client  is  fully  informed  of  tbe  na- 
ture and  effect  of  the  transaction  proposed 
and  of  Ills  own  rights  and  Interests  in  the 
subject-matter  involved,  and  by  seeing  to 
it  that  his  client  either  has  Independent  ad-' 
vice  in  the  matter,  or  else  receives  from  the 
attorney  such  advice  as  the  latter  would 
have  been  expected  to  give,  had  the  transac< 
tlon  been  one  between  his  client  and  a  stran- 
ger. The  learned  vice  chancellor  who  beard 
tbe  case  below  sustained  the  transaction  and 
beld  the  deed  valid. 

We  are  obliged  to  differ  wltb  tbe  concln- 
slon  of  tbe  court  below,  applying  tbe  ampll- 
flcatlon  of  Lord  Eldon's  rule  (Gibson  v.  Jeyes, 
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6  Vea.  266)  as  laid  down  by  Juatlce  Kay 
in  Luddy's  Trustee  v.  Feard,  65  L.  J.  B.  N. 
S.  Ch.  Dlv.  884  (1886),  to  the  effect:  That 
an  attorney  cannot  maintain  a  purchase  from 
a  client  miless  he  can  demonstrate  that  be 
made  a  full  communication  to  his  client  not 
only  of  all  that  he  knew,  but  also,  what  is 
pertinent  to  this  case,  of  all  that  he  believed, 
respecting  the  property.  Its  character  and 
▼alue;  that  where  the  attorney,  in  the  course 
of  his  employment,  forms  an  opinion  that 
the  proper^  is  more  valuable  than  had  there- 
tofore been  assumed,  if  be  fails  to  disclose 
that  opinion,  and  thus  give  his  client  all 
that  reasonable  advice  against  himself  that 
be  would  give  against  a  third  person,  the 
transaction  cannot  be  sustained.  Inasmuch 
as  the  relation  of  attorney  and  client  Is  in- 
volved, we  discuss  the  facts  somewhat  in  de- 
tail. 

The  complainant  was  the  owner  of  an  nn- 
divided  half  Interest  In  a  certain  tract  of 
three  acres  of  salt  meadow  laud  on  Staten 
Island  Sound  and  Thorp's  creek  in  Middlesex 
county,  N.  J.  The  property  In  question  had 
prior  to  this  controversy  been  treated,  so  far 
as  the  record  of  title  shows,  as  a  mere  ad- 
jimot  to  property  on  gtaten  Island,  and  the 
history  of  the  title  was  therefore  found  in 
deeds  to  Staten  Island  property  recorded  in 
Richmond  county,  in  New  York  state.  About 
1890  the  Port  Reading  Railroad  Company 
acquired  title  to  the  other  undivided  half  of 
the  property  by  a  deed  from  one  Louis  N. 
Meyer.  In  the  deed  to  the  railroad  com- 
pany, the  scrivener  attempted  to  convey  this 
undivided  one-half  Interest  in  three  acres 
by  a  description  conveying  1%  acres,  al- 
though the  property  had  never  been  parti- 
tioned or  divided.  The  railroad,  however, 
took  possession  of  the  whole  three  acres. 
The  plot  in  question  was  so  substantially  in- 
closed by  other  lands  belonging  to  the  rail- 
road that  the  only  access  to  it  was  by  boat, 
either  from  Staten  Island  Sound  or  inland 
by  Thorp's  creek.  The  railroad  erected  on 
the  immediately  adjacent  property  coal 
docks,  bulkheads,  and  particularly  a  wharf, 
which  practically  closed  Thorp's  creek  to 
navigation,  and  thus  tended  to  cut  ofF  the 
only  available  access  to  the  locus  In  quo  from 
the  land  side.  The  use  made  of  the  land 
by  the  complainant  and  her  predecessors  In 
title  was  to  cut  salt  grass  upon  the  meadow. 
Because  of  the  situation  and  character  of  the 
property,  It  had  little  market  value  and  as 
little  available  value  except  from  its  con- 
tiguity to  the  railroad  property  and  from  its 
considerable  water  front,  nearly  300  feet  on 
Staten  Island  Sound  and  approximately 
750  feet  on  Thorp's  creek.  It  therefore  oc- 
cupied a  strategic  situation  and  was  of  pri- 
mary Importance  to  the  railroad. 

In  1903  the  complainant,  who  was  a  widow 
some  75  years  of  age,  without  apparent  in- 
fluence or  means,  employed  the  defendant, 
a  lawyer  of  special  experience  in  dealing 
with  properties  In  this  neighborhood,  a  real 


estate  expert  in  local  values,  and  the  ownei 
of  similar  adjacent  property,  to  represent 
her  as  attorney  and  counsel,  and  either  to 
sell  the  property  to,  or  force  some  settle- 
ment with,  the  railroad.  Tbe  defendant, 
under  his  professional  retainer,  entered  into 
negotiations,  bat  the  railroad,  sustained  as 
It  was  by  a  record  title  which  Its  attorney 
had  advised  was  sufficient,  seemed  to  rely  up- 
on possession  as  nine  points  of  the  law. 
From  1903  to  November  1,  1905,  the  defend- 
ant had  various  communications  with  the 
railroad,  asserting  his  client's  ownership  of 
the  property,  threatening  suit,  and  demand- 
ing $7,500  for  her  Interest;  but  he  evident- 
ly desired  to  avoid  a  lawsuit,  hoping  to  con- 
vince the  railroad  that  the  claimant  had  ti- 
tle, and  thus  settle  the  matter.  In  October, 
1005,  he  again  threatened  suit,  stating  (Oc- 
tober 18,  1905):  That  he  had  promised  his 
client  that  he  would  file  tbe  papers  within 
a  week  unless  the  matter  was  arranged,  but 
would  hold  the  papers  until  the  23d  of  Octo- 
ber, 1905;  that  if  not  settled  by  that  time 
he  would  go  to  Fhiladelphia  and  make  a 
demand  on  the  railroad  preliminary  to  com- 
mencing the  action.  Hut  the  railroad  con- 
stantly refused  to  recognize  the  complain- 
ant's title,  although  It  offered  the  nominal 
sum  of  $100  as  peace  money  for  her  inter- 
est, which  she  declined.  Finally,  in  Novem- 
ber, 1905,  Mr.  Savage  had  an  Interview  with 
Mr.  Cutter,  the  local  counsel  for  tbe  railroad, 
in  which  the  latter  told  Mr.  Savage:  That 
he  bad  spent  two  or  three  days  in  the  Rich- 
mond county  clerk's  office,  Staten  Island, 
e.\amlning  the  title;  that  he  had  personally 
Inspected  the  property,  and,  although  the  de- 
scriptions were  somewhat  Indefinite  and  dif- 
fered in  the  Oakley  deed  and  in  the  Meyer 
deed,  be  thought  the  property  mentioned  In 
both  deeds  was  the  same.  He  then  said  that 
the  Oakley  deed,  under  which  the  complain- 
ant claimed,  called  only  for  an  undivided 
half  of  the  land,  and  that  If  partition  pro- 
ceedings were  brought  tbe  company  would 
have  set  apart  to  It  the  land  upon  which  the 
docks  were  constructed. 

In  reference  to  this  Interview  the  railroad 
counsel  testified  that  he  had  never  admit- 
ted before  that  he  thought  the  property  de- 
scribed In  the  two  deeds  was  the  same  prop- 
erty. Mr.  Savage  testified  that  Mr.  Cutter 
told  him  that  he  had  made  his  report,  and 
that  the  Impression  made  upon  his  (Mr. 
Savage's)  mind  at  that  interview  was  that 
Mr.  Cutter  had  reported  that  the  complainant 
had  some  title.  The  facts  thus  communicat- 
ed to  the  defendant,  that  the  railroad  had 
through  Its  counsel  examined  the  records  In' 
Staten  Island,  and  that  the  counsel  had 
personally  Inspected  the  property  and  was 
satisfied  that  the  complainant  had  title  to 
an  undivided  one-half  Interest  In  the  proper- 
ty, are  important  because,  as  appears  from 
the  evidence  on  both  sides,  Mr.  Savage  be- 
came convinced  at  this  time  that  the  railroad 
now  had  before  it  such  facts  that  it  must 
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recognize  the  complainant's  claim,  and  from 
this  be  must  have  formed  the  professional 
opinion  that  the  result  of  negotiations  or  of 
a  legal  contest  must  eventually  be  an  award 
to  his  dlent,  and  hence  that  the  value  of 
the  client's  interest  was  greator  than  either 
he  or  she  had  theretofore  believed.  After 
this  Interview  nothing  more  seems  to  have 
been  done,  and  no  communications  passed 
between  any  of  the  parties  until  the  3d  of 
January,  1906,  when  the  defendant,  without 
previous  notice  to  the  complainant,  went  to 
her  residence  at  RossvlUe,  on  Staten  Island, 
with  the  admittedly  preconceived  intention 
of  buying  her  interest  In  the  property.  He 
took  with  him  a  deed,  containing  a  descrip- 
tion of  the  property  and  ready  for  execution 
except  as  to  the  names  of  the  parties,  and, 
what  Is  quite  as  significant,  he  provided  him- 
self with  $200  In  currency  with  which  to  pay 
for  the  property. 

Taking  the '  defendant's  version  of  the  In- 
terview with  the  plaintiff  and  her  son,  he 
llrst  mentioned  the  subject  of  the  proposed 
purchase  to  the  son,  and  told  him:  That  he 
had  spent  all  the  time  and  all  the  money  he 
was  going  to  spend  on  the  matter,  unless  he 
commenced  litigation.  That  he  had  been  re- 
ferred from  one  official  to  another  and  was 
no  better  off  than  he  was  three  years  before. 
The  only  offer  they  had  ever  made  was  an 
offer  of  $100.  And  that,  if  his  mother  want- 
ed to  go  on  with  the  suit,  an  action  in  parti- 
tion would  have  to  be  brought  that  might  re- 
sult in  a  division  of  the  property  and  the  re- 
covery of  her  half  interest.  To  this  the  son 
replied.  ''The  other  half  Is  not  worth  any- 
thing," and  then  defendant,  without  advising 
him,  said,  "That  is  something  for  you  to  de- 
termine." The  defendant  told  the  complain- 
ant that  the  best  offer  that  be  could  get  for 
her  was  |100,  and  that  he  would  rather  give 
her  $200  for  her  interest  and  fight  the  rail- 
road himself,  than  give  up  the  fight.  He  told 
her  plainly  that  he  could  not  do  anything 
more  for  her  without  a  lawsuit,  and  that  he 
offered  her  $200,  with  the  understanding  that 
he  was  going  to  fight  the  railroad  through 
and  find  out  whether  they  had  a  half  Inter- 
est In  the  property  or  not  Again,  in  the 
presence  of  the  mother,  he  repeated  to  the 
ton  that  $100  was  the  only  offer  that  he  had 
ever  been  able  to  get  them  to  make,  and  the 
qnestlon  was  whether  the  complainant  should 
give  up  the  right  or  bring  an  action  to  main- 
tain her  title,  and  In  his  opinion  the  railroad 
wonld  not  pay  anything  until  they  were  beat- 
en. The  son  thereupon  said  to  bis  mother 
that  she  could  do  as  she  pleased.  Complain- 
ant said  that  she  would  rather  have  the  mon- 
ey, and  the  defendant  again  reiterated  his 
statement  that  be  would  give  her  $200  Just 
for  the  privilege  of  flghiing  the  railroad,  as 
he  thought  they  had  tried  to  make  a  fool  of 
him.  She  asked  for  delay  to  consider  the 
matter,  but  be  urged  immediate  action  on 
her  part.  He  then  filled  out  the  deed,  she 
executed  It,  and  be  paid  her  the  $200.    He  al- 


so agreed  to  pay  the  fees  of  a  former  lawyer 
($50),  and  agreed  to  send  a  letter  explaining 
the  deed  which  might  be  sent  to  the  Virginia 
heirs. 

It  is  admitted  that,  whether  intentionally 
or  otherwise,  the  defendant  failed  to  make  any 
mention  to  the  complainant  of  bis  interview 
with  the  counsel  for  the  railroad,  or  that  he 
had  since  that  time  formed  any  further  or 
other  opinion  as  to  the  value  of  the  complain- 
ant's interest  or  her  chances  of  succeeding  In 
bringing  the  railroad  to  terms.  On  the  con- 
trary, he  at  once  wrote  a  letter  to  the  com- 
plainant to  be  sent  to  the  Virginia  heirs,  say- 
ing, in  part:  "The  best  price  that  I  could 
offer  to  you  for  your  undivided  interest  im 
the  three-acre  tract  is  $200.  This  Is  $10U  more 
than  the  railroad  company'  offered  and  In 
my  opinion  Is  its  full  value  at  the  present 
time.  It  has  really  no  value  outside  of  the 
fact  that  it  may  be  of  some  value  to  me 
eventually,  and  therefore  I  have  offered 
$200."  The  defendant's  negotiations  with  his 
client  were  based  upon  the  position  of  affairs 
prior  to  bis  Interview  with  the  railroad's 
counsel,  and  not  ufton  the  situation  as  chang- 
ed by  that  interview.  He  made  to  her  no 
statement  of  fact  and  expressed  no  opinion 
as  to  the  changed  attitude  of  the  railroad. 
He  failed  to  disclose  the  Impression  made 
upon  his  mind  by  the  admissions  of  Mr.  Cutp 
ter,  the  railroad's  attorney,  but  refrained , 
from  advising  her  as  to  the  probabilities  of 
success  of  the  suit,  without  which  he  declar- 
ed nothing  could  be  obtained.  On  the  otlier 
hand,  Immediately  after  he  became  the  pur- 
chaser. In  bis  further  dealings  and  negotia- 
tions with  the  railroad,  he  boldly  stood  upon 
bis  Interview  with  Mr.  Cutter  as  establishing 
the  recognition  of  his  client's  title.  A  side 
light  Is  thrown  upon  the  conduct  of  the  at- 
torney in  not  affording  the  complainant  time 
for  reflection  and  Independent  advice,  but 
that  when  she  requested  delay  he  urged  an 
Immediate  execution  of  the  deed.  Four  days 
after  acquiring  the  title,  the  defendant  wrote 
to  the  railroad,  not  disclosing  his  purchase, 
but  assuming  to  still  represent  the  complain- 
ant, and  stated  that  Mr.  Cutter  had  finally 
concluded  that  the  meadow  property  purchas- 
ed by  the  railroad  from  &jeyer  was  only  a 
halt  Interest  and  not  the  whole  property,  and 
that  the  undivided  one-half  belonged  to  his 
client.  He  suggested  an  actual  partition,  and 
stated  that  he  had  had  the  property  surveyed, 
and  expressed  the  hope  that  they  could  agree 
upon  a  fair  and  equitable  division. 

After  the  ownership  of  the  defendant  be- 
came known,  negotiations  continued  between 
him  and  the  railroad  on  various  lines,  for  a 
division  of  land  by  conveyances  each  to  the 
other,  by  adopting  a  Hue  of  division  or  draw- 
ing by  lot,  for  an  exchange  of  contiguous 
properties' owned  by  the  parties.  In  which  the 
three-acre  tract  was  included,  for  the  pur- 
chase or  sale  at  a  figure  to  be  fixed  by  the 
railroad.     In  fact,  the  evidence  abundantly     . 
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Bhowa  that  the  defendant  made  every  effort 
In  his  power  to  realize  upon  the  property 
without  resorting  to  a  lawsuit,  to  obtain  an 
actual  partition  by  agreement,  to  effect  an 
exchange  of  properties,  to  realize  cash  upon 
his  half  Interest  by  an  actual  sale  at  a  figure, 
or  to  purchase  the  Interest  of  the  railroad  at 
the  same  figure.  Throughout  the  entire  nego- 
tiations, the  ralne  placed  upon  the  property 
by  the  defendant  was  $7,000,  or  In  that  Im- 
mediate neighborhood.  The  negotiations  hav- 
ing failed,  the  defendant  brought  a  suit  In 
equity  against  the  railroad,  claiming  title  to 
the  land  in  question,  asking  for  an  accounting 
and  a  mandatory  injunction  against  the  rail- 
road, enjoining  and  directing  the  removal  of 
«U  the  piers,  docks,  stores,  buildings,  and 
obstructions,  and  directing  the  restoration  of 
Thorp's  creek  to  Its  natural  and  navigable 
condition.  The  present  suit  was  commenced 
nearly  two  jrears  after  the  execution  of  the 
deed  In  question  and  shortly  after  the  suit 
was  brought  by  the  defendant  against  the 
railroad. 

As  to  the  law  applicable  to  this  case,  it  is 
well  settled.  Mr.  Justice  (subsequently 
Chancellor)  Magle  in  this  court  stated  the 
rule  as  follows:  "When  two  parties  stand 
toward  each  other  In  any  relation  which  nec- 
essarily induces  one  to  put  confidence  In  the 
other,  and  gives  to  the  latter  the  Influence 
wbicli  naturally  grows  out  of  such  confl- 
.  dence.  and  a  sale  Is  made  by  the  former  to 
the  latter,  equity  raises  a  presumption 
against  the  validity  of  the  transaction.  To 
sustain  it  the  buyer  must  show  affirmative- 
ly that  the  transaction  was  conducted  in  per- 
fectly good  faith,  without -pressure  of  In- 
fluence on  his  part,  with  complete  knowledge 
of  the  situation  and  circumstances,  and  of  en- 
tire freedom  of  action  on  the  part  of  the  sel- 
ler. When  the  confidential  relation  Is  that 
of  attorney  and  client,  the  attorney,  who 
buys,  must  also  show  that  he  gave  to  his  cli- 
ent, who  sells,  full  Information  and  disinter- 
ested advice."  Dunn  v.  Dunn,  42  N.  J.  Eq. 
431,  at  page  443,  7  Atl.  842,  at  page  844.  The 
same  principle  is  found  in  the  English  re- 
ports, following  the  leading  case  of  Gibson 
V.  Jeyes,  6  Ves.  286  (1801).  See:  Holman  t. 
Loynes,  4  De  G.,  M.  &  6.  270  (1854) ;  gavery 
V.  King,  5  H.  L.  Cas.  627  (185© ;  "McPherson 
T.  Watt,  L.  R.  3  App.  Cas.  254  (1877).  bud- 
dy's Trustee  v.  Peard,  35  U  J.  R.  N.  S.,  Ch. 
Dlv.,  884  (1886),  is  closely  analogous  to  the 
present  case.  There  a  solicitor,  who  had  act- 
ed for  a  bankrupt,  purchased  the  interest  of 
the  latter  in  a  trust  estate.  The  solicitor 
had  apparently  In  good  faith,  and  without 
Intention  to  mislead,  represented  to  the  trus- 
tee In  bankruptcy  and  to  his  solicitor  and  to 
the  bankrupt  himself  that  the  interest  was 
a  life  interest  only,  having  no  salable  value; 
but  before  the  purchase  the  solicitor's  pro- 
fessional skill  had  led  him  to  believe  that 
this  construction  of  the  will  was  doubtful, 
and  that  it  was  possible  that  the  bankrupt's 
interest  was,  after  all,  an  absolute  one,  and 


he  also  formed  the  opinion  that  the  estate 
was  much  more  valuable  than  appeared  from 
the  rental,  which  he  admitted  was  nothing 
like  its  true  value.  The  solicitor  purchased 
from  the  trustee  tn  bankruptcy  for  £77  an  es- 
tate which  was  worth  £2,000.  The  opinion 
contains  the  following:  "From  a  time  an- 
terior to  the  death  of  the  testatrix  until  aft- 
er his  purchase  from  Sperrlng  (the  bank- 
rupt's trustee),  J.  D.  Peard  acted  as  solicitor 
for  Lnddy  In  respect  of  this  property.  In 
the  course  of  that  employment  he  was  called 
upon  to  consider  carefully  the  extent  of  Lud- 
dy's  interest  under  the  wlU.  He  evidently 
formed  an  opinion  that  it  was  probably  an 
absolute  interest,  and  not  merely  •  *  • 
a  life  Interest,  as  described  In  his  letter  of 
the  11th  of  December,  1878,  •  •  •  and 
his  subsequent  communications  with  Luddy 
and  his  trustee.  In  the  course  of. the  same 
employment  be  also  formed  an  opinion  that 
the  property  was  more  valuable  than  the 
actual  rental  showed.  He  did  not  disclose 
his  opinion  on  these  points  either  to  Luddy 
or  his  trustee  or  -  the  trustee's  solicitor. 
*  ♦  •  Putting  aside  the  circumstance  of 
secrecy,  and  supposing  Luddy  not  to  be  bank- 
rupt, the  case  would  be  one  In  which  Peard 
could  not  have  maintained  such  a  purchase 
from  Luddy  himself  unless  he  could  show 
that  he  had  made  a  full  communication  to 
his  client  of  all  be  knew  or  believed  respect- 
ing the  property,  and,  as  Lord  Eldon  said  In 
Gibson  V.  Jeyes,  6  Ves.  268,  had  given  his  cli- 
ent all  that  reasonable  advice  against  him- 
self that  he  would  have  given  against  a  third 
I  person."  As  to  the  distinction  made  In  the 
English  cases  between  an  attorney  In  hac 
re  and  one  otherwise  situated,  see:  Montes- 
quieu V.  Sandys,  18  Ves.  302,  at  page  313; 
Holman  v.  Loynes,  supra;  McPherson  v. 
Watt,  supra.  There  is  no  force  in  the  con- 
tention here  that  Mr.  Savage  was  not  the  at- 
torney In  hac  re. 

It  is  not  necessary  to  find  that  the  attor- 
ney was  guilty  of  Intentional  wrongdoing. 
The  reason  why  he  did  not  disclose  the  ma- 
terial facts  upon  which  we  have  commented 
is  not  Important  The  fact  that  he  did  not 
disclose  them  is  sufficient  The  law  looks 
on  transactions  of  this  kind  between  an  at- 
torney and  his  client  with  suspicion,  and  will 
not  permit  a  conveyance  to  the  attorney  to 
stand  unless  the  attorney  demonstrates  the 
entire  good  faith  of  the  transaction.  It  re- 
quires him  to  be  absolutely  frank  and  open 
with  his  client  to  disclose  every  fact  of  which 
he  has  knowledge,  and  as  well  any  profes- 
sional opinion  be  may  have  formed,  which 
could  in  any  way  affect  the  client  In  deter- 
mining whether  or  not  to  make  the  convey- 
ance. The  conduct  of  Mr.  Savage  does  not 
measure  up  to  this  standard  of  frankness. 

The  contention  of  the  defendant's  counsel 
that  the  Port  Reading  Railroad  Company 
instigated  the  present  action,  and  tliat  It  Is 
Intended  to  be  and  is  a  counter  move  on  the 
part  of  the  railroad  to  defeat  the  Injunction 
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•nit  biomlit  by  Mr.  Sarage  asaliut  the  rall- 
rowl— or.  as  connael  graphically  puts  It,  tliat 
"the  hand  of  the  railroad  atlcka  ap  Uk«  a 
■ore  tbnmb  throughont  the  entire  anlt  from 
Its  commencement  down  to  date" — Is  Inter- 
eatlng,  but  Is  no  defense.  The  defendant  Is 
answered  by  the  language  of  Vice  Chancel- 
lor (now  Mr.  Jnstlce)  Reed  In  Ocean  City 
Ballroad  Co.  t.  Bray,  67  N.  J.  Bq.  164,  at 
page  167,  87  Atl.  604,  605,  where  be  says: 
"In  re^MCt  to  those  actions  at  law  wherein 
malice  is  not  an  essential  element  In  the 
idalntUTs  case,  or  In  those  suits  In  equity 
where  Intent  does  not  He  at  the  bottom  of 
the  right  to  relief,  the  courts  will  take  no  no- 
tice of  the  purpose  In  the  mind  of  the  parties 
In  asserting  or  defending  such  legal  or  equi- 
table rights.  The  right  of  a  party  to  redress 
In  such  instances  Is  ex  deblto  Justltlte,  and  a 
court  has  no  discretionary  power  to  deter- 
mine whether  It  will  or  will  not  award  to  a 
party  his  legal  or  equitable  remedy,  accord- 
ing to  whether  tlie  party  may  or  may  not  be 
actuated  by  a  malicious  or  Impolitic  motive." 
In  another  case  Vice  Chancellor  Reed  aptly 
said:  "In  such  case  as  this,  bad  motive  In 
Oie  complainant  will  not  defeat  the  relief. 
▲t  best  It  will  arouse  a  suspicious  scrutiny 
of  the  proofs  as  to  the  existence  of  the  con- 
ditions upon  which  the  remedy  Is  given." 
Fort  Wayne  Electric  Corporation  r.  Frank- 
lin caectric  Light  Co.,  67  N.  J.  Eq.  16,  at  page 
21.  41  AU.  666.  668.  The  United  States  Su- 
preme Court  has  also  held :  "If  the  law  con- 
cerned Itself  with  the  motives  of  parties,  new 
eompllcatlons  would  be  introduced  Into  suits 
wlilch  might  seriously  obscure  their  real  mer- 
its. If  the  debt  secured  by  a  mortgage  be 
lostly  due.  It  Is  no  defense  to  a  foreclosure 
Oat  the  mortgagee  was  animated  by  hostil- 
ity or  other  bad  motive."  Dickerman  ▼. 
Northern  Tmst  Co.,  176  U.  8.  181,  at  page 
191.  20  Sup.  Ct  811.  S14,  44  L.  Ed.  423.  See, 
also:  McFadden  v.  Mays  Landing  &  Egg 
Harbor  City  R.  R.  Co.,  49  N.  J.  Eq.  176,  at 
page  183,  22  AU.  032;  Davis  t.  Flagg,  35  N. 
J.  Eq.  491.  Court  of  Appeals.  1882  (opinion 
hy  Beasley,  G.  J.);  Roberts  t.  Tompkins 
(decided  at  this  term  of  this  court)  78  Atl. 
606  (opinion  by  Parker,  J.);  McDonald  v. 
Smalley  et  aL.  1  Pet.  620,  7  L.  Ed.  287; 
Morris  v.  TuthiU  72  N.  Y.  575,  at  page  577; 
Raughley  v.  West  Jersey  &  S.  R.  Co.,  202 
Pa.  43,  51  Atl.  597. 
The  decree  below  Is  therefore  rerersed. 


(7S  N.  J.  L.  186) 

HOLOOMBE  et  al.  t.  ORIGOS. 

(Supreme  Court  of  New  Jeney.    June  8,  1906.) 

Wtucs  (I  68*)  —  CoiiTBACT  TO  Mass  —  Ao- 
nOlf  FOB  Bbbaoh. 

The  declaration  alleged,  in  substance,  that 

Eintilfs,  who  were  heirs  at  law  and  next  of 
of  a  decedent,  were  cut  off  by  her  will,  and 
before  it  waa  offered  for  probate  "evidenced 
their  intetttioD"  of  contesting  it,  and  that  the 


defendant's  testator,  tiiea  UTing,  dieieapon 
promised  to  leave  them  her  estate  If  they  would 
refrain  from  filing  a  caveat  and  permit  the  will 
to  be  probated,  to  which  they  agreed,  and  whidi 
agreement  they  carried  out  by  permitting  the. 
probate  of  the  will.  Afterwards  the  defendant's 
testator  died  without  leaving  her  property  as 
agreed.  Beld,  that  the  declaration  sets  up  a' 
good  canse  of  action  for  damages  against  th« 
estate  of  the  party  who  made  the  promise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  ea*]  ^ 

(Syllabus  by  the  Court)  ; 

Action  by  Tonto  Q.  Holcombe  and  otherf' 
against  James  L.  Orlggs,  executor  of  Mary. 
E.  Holcombe,  deceased.  Demurrer  to  dec^ 
laration  overruled. 

Argued  February  term,  1900,  before  GUM-' 
MERE,  O.  J.,  and  8WA7ZE  and  PARK^ 
ER,  JJ. 

McDermott  &  Enright,  for  plalntlflfe.  Hnga* 
K.  Gaston,  for  defendant 

PARKER,  J.  The  plaintiffs  are  children^ 
of  Oscar  V. -Holcombe,  who  was  a  son  ot 
Lucilla  A.  Holcombe,  deceased,  and  as  such 
represented  their  father  as  heirs  at  law  of 
said  Lucilla.  The  defendant  la  executor  o^ 
Mary  E.  Holcombe,  who  was  a  sister  of  Os*, 
car  V.  Holcombe,  and  who  survived  her  moth-, 
er,  Lncllla.  Oscar,  however,  predeceased  hif 
mother.  The  declaration  sets  forth  that  after 
the  death  of  Lucilla  A.  Holcombe,  who  die4 
seised  of  an  estate  of  several  thousand  dol- 
lars, a  document  purporting  to  be  her  las^ 
will  and  testament  gave  by  its  terms  to  Mary 
B.  Holcombe  ail  her  silverware,  horses,  cat-, 
tie,  phaeton,  carriage,  and  harness,  and  all, 
household  and  kitchen  utensils  and  the  boolcf 
contained  in  her  library,  and  to  her  son  John 
W.  Holcombe  and  to  said  Mary  E.  Holcombe^ 
the  farm  in  Franklin  township,  on  which  she 
resided,  share  and  share  alike;  these  two 
provisions  carrying  the  bulk  of  her  estatie. 
The  declaration  goes  on  to  say  "that  subse- 
quent to  the  death  of  said  Lncllla  A.  Hol- 
comt>e,  and  prior  to  the  probate  of  said  docu-, 
ment  as  her  will,  the  plaintlfTs  herein,  well 
believing  that  the  aforesaid  alleged  will  had 
been  procured  by  undue  influence,  and  tha^ 
the  testatrix  at  the  time  of  the  execution, 
thereof  was  of  unsound  mind  and  without  tes- 
tamentary capacity,  and  that  the  alleged  will, 
was  void  and  not  in  fact  the  last  will  and 
testament  of  the  deceased,  did  evidence  their, 
intention  to  oppose  the  probate  thef-eof  and  ta 
file  caveats  against  the  same.  That  thereup- 
on a  family  settlement  was  agreed  upon,  and 
the  said  Mary  E.  Holcombe  and  the  said 
plaintiffs  did  mutually  agree,  by  way  of  fam- 
ily settlement  of  the  estate  of  said  deceased, 
that  if  the  said  plaintiffs  would  refrain  from 
contesting  said  will  and  would  permit  the 
same  to  go  to  probate  and  permit  $hc^  prop- 
erty of  the  deceased  to  pass  thereunder  anrf 
abandon  their  claims  thereto  as  heirs  at  law' 
and  next  of  kin  of  the  deceased,  then  that  the' 
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said  Mary  E.  Holcombe  would  by  ber  last 
will  and  testament  devise  and  bequeatb  all 
of  her  property,  real  and  personal,  of  wbich 
she  should  die  seised  and  possessed,  orer  and 
above  the  amount  necessary  to  pay  her  debts, 
unto  the  plaintiffs  herein,  share  and  share 
alike."  It  goes  on  to  say:  That  the  plain- 
tiffs, relying  on  said  promise,  and  in  consid- 
eration thereof,  refrained  from  contesting  the 
probate  of  said  will,  and  did  permit  the  same 
to  go  to  probate  and  abandoned  their  claims 
as  heirs  at  law  and  next  of  kin,  and  that  the 
irill  was  afterwards  probated  and  letters  tes- 
tamentary Issued  thereon,  and  that  Mary  E. 
Holcombe  recelyed  and  enjoyed  the  proper- 
ty left  to  her  thereby.  That  afterwards  Mary 
Gl.  Holcombe  died  at  Somerrille  leaTing  per- 
sonal property  of  the  value  of  $5,000,  and 
apwards  above  ber  debts,  and  that  she  failed 
to  carry  out  ber  promise  to  devise  and  be- 
Queath  all  her  property  to  the  plaintiffs,  but, 
on  the  contrary,  disposed  of  it  In  other  ways, 
leaving  to  the  plaintiffs  only  a  .few  personal 
articles.  The  grounds  of  demurrer  are  (1) 
that  the  declaration  discloses  no  valid  consid- 
eration for  the  supposed  contract;  (2)  that 
plaintiff  bas  failed  to  set  forth  such  a  con- 
tract as  would  charge  defendant  to  the  per- 
formance thereof;  (3)  that  the  facts  do  not 
Justify  recovery  in  a  court  of  law. 

So  far  as  concerns  the  contract  Itself,  we 
Oilnk  It  is  definite  and  sufficient,  and  that 
there  was  a  breach.  That  an  agreement  to 
leave  property  by  will,  if  made  on  sufUclent 
consideration,  is  valid  and  will  be  enforced 
Is  well  settled.  Johnson  v.  Hubbell,  10  N.  J. 
Eq.  332,  66  Am.  Dec.  773;  Van  Duyne  ▼. 
Vreeland,  12  N.  J.  Eq.  142;  Winfleld  v.  Bow- 
en,  65  N.  J.  Eq.  636,  66  Atl.  72&  Recovery 
may  be  bad  by  a  suit  for  damages  in  a  court 
of  law.  Stone  v.  Todd,  49  N.  J.  Law,  274,  8 
Atl.  300.  The  contract  is  set  out  with  suffi- 
cient definiteness  in  the  declaration,  which 
avers  in  substance  that  Alary  B.  Holcombe 
proposed  to  the  plaintiffs  that,  if  they  would 
refrain  from  a  contest  of  the  will  In  her  fa- 
vor, she  In  her  turn  would  leave  them  ber 
property,  and  that  the  plaintiffs  agreed  to 
this  and  performed  their  part  of  the  agree- 
ment In  Grandin  v.  Grandln,  49  N.  J.  Law, 
508,  9  Atl.  756,  60  Am.  Rep.  642,  plaintiff 
had  filed  a  caveat  and  was  Induced  to  with- 
draw it  and  to  assign  an  Interest  in  the  es- 
tate in  consideration  of  defendant's  promise. 
It  was  held  that,  while  the  withdrawal  of  the 
caveat  might  not  have  been  a  sufficient  con- 
sideration because  its  filing  had  commenced 
a  litigation  which  must  then  go  on  in  the 
orphans'  court,  -the  further  action  by  way  of 
assignment  disabled  plaintiff  from  claiming 
any  share  in  the  estate  except  under  the  will, 
even  barring  an  action  of  ejectment  Rue 
V.  Meirs.  43  N.  J.  Eiq.  377,  378,  12  AU.  369,  is 
more  like  the  present  case.  No  caveat  had 
been  filed,  and  the  father  of  infant  heirs  "ex- 
pressed his  dissatisfaction  with  the  provi- 


sions of  the  will  and  protested  against  its 
admission  to  probate."  The  defendants  made 
a  promise  In  writing  to  pay  $4,000,  if  com- 
plainant, would  abstain  from  contesting  tbs 
probate  and  present  tbe  will  to  be  proved. 
This  be  did.  It  was  claimed  that  the  prom- 
ise to  pay  $4,000  was  without  consideration; 
but  the  court  held  otherwise  (Van  Fleet,  V. 
C).  See  foot  of  page  379  of  43  N.  J.  Bq.,  page 
370  of  12  Atl. 

I  think  the  declaration  somewhat  loosely 
but  still  sufficiently  sets  up  that  plaintiffs  be- 
lieved they  had  a  valid  ground  of  contest, 
and  threatened  to  make  such  contest,  and 
that  in  view  of  such  threat  Mary  made  the 
agreement  with  them  which  is  now  sued  on. 
If  such  a  consideration  would  support  a 
promise  to  pay  $4,000  at  once  In  cash,  it  may 
well  be  held  adequate  to  support  a  promise  to 
leave  one's  property  at  death,  retaining  the 
benefit  of  it  during  life.  Our  only  difficulty 
in  the-  case  bas  Keen  the  question  whether 
the  intention  "evidenced"  by  the  plaintiffs  of 
contesting  the  probate  of  the  will  was  brought 
home  sufficiently  to  Mary  E.  Holcombe  to  in- 
dicate that  this  was  a  moving  consideration 
for  her  promise;  but  we  conclude  that  this 
is  sufficiently  apparent  on  tbe  face  of  the  dec- 
laration, for  it  says  "that  thereupon  a  family 
settlement  was  agreed  upon,"  and  this  can 
mean  nothing  else  than  that  tbe  promise  of 
Mary  was  part  of  the  family  settlement  and 
that  the  family  settlement  was'In  view  of  the 
Indication  by  the  plaintiffs  of  their  intention 
to  contest  the  will. 

Judgment  will  be  entered  for  the  plaintiffs 
on  demurrer. 


(78  N.  1.  I<.  zoo 

TRUSTEES  OP  STEVENS'  INSTITUTE  OP 
TECHNOLOGY  v.  BOWES,  Col- 
lector of  Taxes,  et  at 

(Supreme  Court  of  New  Jersey.    Jane  8,  1909.) 

Taxation  (S  242*)— BJxkkption»— Pbopkbtt  of 

College. 

Lund  acquired  by  Stevens'  InKtitute  in  Ho- 
boken  subeeqaent  to  the  erection  of  its  academie 
buildings,  separated  therefrom  by  a  street,  and 
used  mainly,  if  not  entirely,  for  athletic  pur- 
poses, is  not  land  whereon  the  buildings  are  sit- 
uated, necessary  to  the  fair  use  and  enjoyment 
thereof,  so  as  to  be  entitled  to  exemption  under 
section  8,  pL  4,  Tax  Act  1903  (P.  L.  p.  394). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  iS  394-403;   Dec  Dig.  |  242.*] 

(Syllabus  by  the  C!ourt) 

Certiorari  by  tbe  Trustees  of  the  Stevens^ 
Institute  of  Technology  against  Richard 
Bowes,  Collector  of  Taxes  in  the  City  of  Ho- 
boken,  and  others.    Modified  and  affirmed. 

Argued  February  term,  1909.  before  GUM- 
MERE,  a  J.,  and  SWATZE  and  PARKER, 
JJ. 

3.  W.  Rufus  Besson  and  Gilbert  Collins, 
for  prosecutor.  John  J.  Fallon,  for  defend- 
ants. 
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PARKER,  J.  The  prosecutor  was  assess- 
ed for  taxes  ct  1908  on  about  T%  acres  of 
land  In  the  city  of  Hoboken,  and  claims  ex- 
emption under  placltum  4  of  section  S  of  the 
general  tax  act  of  1903  (P.  L.  p.  394).  The 
pertinent  provisions  of  the  act  are  fully 
quoted  In  the  opinion  of  this  court  In  a 
tormer  suit  between  the  same  parties,  which 
(pinion  la  reported  In  74  N.  J.  Law,  80,  70 
AtL  730.  As  In  that  case  the  controversy  in- 
volves the  land  adjoining,  and  perhaps  that 
onderlylng,  the  building  known  as  the  "Mor- 
ton Laboratory,"  but  the  outlying  lands  now 
sought  to  be  declared  exempt  are  not  the 
same,  and  it  Is  to  these  last  that  the  princi- 
pal dispute  relates.  It  is  not  denied  that 
tlie  prosecutor  Is  a  college  or  academy  not 
CMtdacted  for  profit,  and  as  suCh  entitled  to 
the  exemptions  conferred  by  the  section  cit- 
ed. The  question  now  to  be  determined  is 
whether  the  lands  included  In  the  writ  are, 
within  the  meaning  of  the  statute,  lands 
whereon  the  buildings  of  the  prosecutor  "are 
sitnated,  necessary  to  the  fair  use  and  en- 
joyment thereof,  not  exceeding  five  acres  in 
extent  for  each."  Until  very  recently  Ste- 
vens' Institute  was  a  compact  group  of  build- 
ings, all  situated  on  the  block,  bounded  west 
by  Hudson,  east  by  River,  south  by  Fifth, 
and  north  by  Sixth  street  in  Hoboken.  North 
of  Sixth  street  Is  the  Stevens'  family  proper- 
ty, known  as  "Castle  Point,"  bounded  oa  the 
west  by  Hudson  street,  on  the  north  in  part 
by  Eighth  street,  and  on  the  south,  east 
of  River  street,  by  Sixth  street  At  the 
time  of  the  former  litigation  the  Institute 
owned,  besides  the  block  containing  its  gen- 
eral plant,  a  tract  of  4.562  acres,  trapezoidal 
la  form,  situate  on  the  northeast  comer  of 
Sixth  and  River  streets,  and  running  to  the 
Shore  road.  The  Morton  Laboratory,  a 
building  used  for  the  purposes  of  the  prose- 
entor,  and  which  is  about  120  feet  long,  and 
45  feet  deep,  stands  at  the  Intersection  of 
Sixth  and  River  streets  In  the  southwest 
comer  of  this  tract  By  the  former  decision 
the  whole  piece  was  declared  exempt  on 
the  grounds  that  It  did  not  exceed  five  acres 
in  area ;  that  the  laboratory  was  situated  on 
It;  that  other  bnildings  were  to  be  erected 
on  it;  and  that  the  uncontradicted  testi- 
mony indicated  that  is  was  necessary  for  the 
fair  use  of  the  laboratory. 

The  present  situation  la  very  different 
The  Institute  has  parted  with  the  easterly 
portion  of  the  4.5G2-aere  tract,  retaining  of 
it  a  rectangle  of  1.690  acres,  175  by  425  feet 
less  one  small  corner,  the  southerly  end 
being  occupied  by  the  laboratory,  and  in  lieu 
of  the  land  disposed  of  has  acquired  land 
as  far  as  Eighth  street  on  the  north  and 
Hudson  street  on  the  west,  making  a  con- 
tinuous tract  besides  the  land  immediately 
adjoining  the  laboratory,  of  approximately  650 
feet  In  length  by  450. feet  In  width,  or  about 


seven  acres.  Counsel  for  prosecutors  call 
this  a  "campus,"  but  the  map  they  submit 
shows  that  It  Is  an  athletic  field,  wltb 
grand  stand,  fieidhouse,  "bleachers,"  220 
yards  straight  away  and  half  mile  oval, 
besides  room  for  base  ball,  football,  and 
lawn  tennis.  The  president  testifies  that  an 
athletic  field  is  a  distinct  necessity  in  con- 
nection with  the  obtaining  of  a  higher  de- 
gree of  efficiency  in  instruction.  Conced- 
ing this  for  the  sake  of  argument  we  ara 
unable  to  see  that  it  brings  the  athletic 
field  within  the  exemption  of  the  statute. 
The  exemption  conferred  Is  ot  land  botb 
necessary  to  the  fair  use  and  enjoyment  of 
the  buildings,  and  "whereon  the  same  are 
situated."  It  cannot  be  said  that  the  build- 
ings on  the  main  block  are  "situated"  on 
land  in  another  block,  which  was  acquired 
long  after  they  were  erected;  nor  do  we 
think  that  the  general  athletic  needs  of  stn- 
dents  at  an  institution  of  learning  make  a 
neighboring  athletic  field  necessary  to  the 
fair  use  and  enjoyment  of  the  butldlng& 
The  Morton  Laboratory,  and  the  laud  on 
which  It  actually  stands,  are  of  course  ex- 
empt So  also  is  a  curtilage  around  it  of 
such  area  as  is  reasonable,  In  view  of  the 
purposes  to  which  it  Is  devoted,  Itfcluding 
light  sir,  and  access,  and  Inddental  outside 
uses.  This  under  the  olrcumstauoes  would 
mean  a  tract  bounded  by  River  and  Slxtl» 
streets  and  the  present  easterly  line  of  the 
property,  and  on  the  north  by  a  line  not 
necessarily  straight  or  at  rl^t  angles,  sep- 
arating the  laboratory  tract  from  land  de- 
voted to  other  purposes.  Counsel  can  no 
doubt  agree  on  the  location  of  this  line. 

So  far  as  relates  to  this  laboratory  tract, 
the  assessment  of  taxes  brought  up  will  be 
set  aside;  in  other  respects  it  will  be  af- 
firmed. 

(Tt  N.  J.  L.  377) 

STERNBERG  ft  CO.  v.  LEHIGH  VALLEX 
R.  CO.    (three  cases). 

(Supreme  Onrt  of  New  Jersey.    June  7,  19091,) 

AssioNMCNTs  ({  121*)— Actions  bt  Asaion- 

BE— Pabtial  Assionkent. 

The  nineteenth  section  of  the  practice  act 
of  April  14,  1903  (P.  L.  p.  640),  docs  not  extend 
to  a  case  where  a  part  of  a  chose  in  action  is 
attempted  to  be  assigned. 

[Ed.  Note.— For  other  cases,  see  AsiienmentSL 
CenL  Dig.  i  200;    Dec.  Dig.  i  121.*! 

<SylIabns  by  the  Coort) 

Appeals  from  District  Court  of  Newark, 
Three  separate  actions  by  Sternberg  A 
Co.  against  the  Lehigh  Valley  Railroad  Con>- 
pany.  In  two  of  the  actions  Judgment  was 
rendered  for  plaintiff  and  in  the  third  for 
defendant  and  the  parties  appeal  from  the 
respective  Judgments  against  them.  Judg- 
ments for  plaintiff  reversed^  and  Judgment 
for  defendant  affirmed. 
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*  These  three  cases  brln^  ttf  test  the  valld- 
Ity  of  certain  assignments  made  by  employes 
of  the  defendant  company,  whereby  the  plain- 
tiff claims  to  be  entitled  to  recover  at  law  the 
wages  of  such  employes.  They  are  appeals 
(l«m  the  Judgment  of  the  Second  district 
court  of  the  city  of  Newark,  and  for  con- 
venience they  will  be  referred  to  as  suits  Nos. 
1,  2,  and  3,  respectively.  They  were  argued 
together  In  this  court  None  of  the  assign- 
ments were  accepted  by  the  defendant  but 
payment  was  promptly  refused,  and  the 
plaintiff  was  so  notified. 

^  Suit  No.  1  concerns  the  assignment  of 
Thomas  V.  Lynapp,  and  presents  the  follow- 
ing facts:  The  assignor  has  been  a  traln- 
mtin  in  the  employ  of  the  railroad  company 
since  July  20,  1900.  He  receives  |3  per  day 
^ages  payable  at  the  expiration  of  each 
month,  and  la  subject  to  discharge  at  the 
pleasure  of  the  company  at  the  expiration 
of  any  month,  and  to  Immediate  discharge 
for  cause.  An  assignment  was  executed  by 
him  on  January  20, 1907,  and  delivered  to  the 
plaintiff,  which  in  consideration  of  $21  as- 
signs to  the  plaintiff  "all  claims  and  demands 
which  I  now  have  and  all  of  which  at  any 
time  between  the  date  hereof  and  until  the 
above  amount  shall  have  been  paid  shall 
accrue,  for  all  sums  of  money  due  or  to  be- 
come due  to  me  for  services,  or  tor  any  claim 
whatsoever,  and  I  hereby  direct  that  my 
wages  be  paid  to  said  Sternberg  ft  Co.  by 
my  employer."  There  are  no  particular 
wages  under  any  particular  contract  assign- 
ed. This  assignment  was  not  presented  to 
the,  defendant  till  April  6th,  before  which 
date  defendant  had  no  knowledge  of  it  On 
April  10th,  defendant  refused  paymmt  and 
so  notified  plaintiff.  The  assigtaor  had  re- 
ceived bis  wages  to  March  Slst  preceding, 
and  at  the  date  of  the  commencement  of  the 
suit  was  still  in  defendant's  employ,  and 
baa  i:ecelved  his  regular  wages  since  the 
date  of  the  assignment  viz..  on  April  30th, 
the  wages  earned  during'  April.  Lynapp 
owes  the  plaintiff  $21  for  merchandise  pur- 
chased as  security  for  the  payment  of  which 
the  assignment  was  executed  and  delivered. 
At  the  close  of  the  case,  plaintiff  moved  for 
Judgment  in  its  favor  for  $21,  and  defendant 
moved  for  Judgment  in  its  favor.  Both  mo- 
tions  were  denied,  whereupon  the  court  ren- 
dered Judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $18.  Cross-appeals 
were  then  taken  to  this  court 

Suit  No.  2  Involves  the  assignment  of 
George  W.  Doyle,  and  presents  the  follow- 
ing facts:  The  assignor  has  been  a  deck 
hand  on  defendant's  boat  in  defendant's 
etnploy  since  August  18,  1906.  He  was  em- 
ployed by  the  month.  His  wages  are  $55 
per  month  and  paid  monthly.  He  is  subject 
to'  discharge  at  the  pleasure  of  the  company 
at  the  expiration  of  any  given  month  and 
also  subject  to  immediate  discbarge  for 
cause.  The  assignment  was  executed  by  him 
tm  December  10,   1906,   in  consideration  of 


$17.48.  It  differs  from  the  assignment  in 
case  No.  1,  in  that  It  directs  that  his  wages 
be  paid  to  the  plaintiff  by  his  employer,  the 
defendant,  "covering  the  months  of  Janaary, 
February;  and  March,  1907,"  and  is  directed 
in  that  respect  tb  his  employers.  The  notice 
of  it  was  served  on  the  ^fendant  on  the  1st 
day  of  February,  1907,  which  was  the  de- 
fendant's first  knowledge  of  it  Payment 
was  refused  February  7th,  and  Doyle  was 
discharged  on  that  day  by  the  defendants  for 
executing  and  delivering  the  assignment 
The  last  payment  of  wages  to  Doyle  by  the 
defendants  was  Jannary  Slst.  which  was  in 
full  to  that  date.  No  moneys  have  been  paid 
to  the  plaintiff  by  the  defendant  under  the 
assignment  The  assignor  owes  to  the  plain- 
tiff $17.48  for  merchandise  purchased  as  se- 
curity for  the  payment  of  which  the  assign- 
ment was  executed  and  delivered.  The  court 
rendered  Judgment  in  favor  of  the  defendant 
The  plaintiff  thereupon  appealed  to  this 
court. 

Suit  No.  3  involves  the  assignment  of  Jolm 
Quigley,  and  presents  the  following  facts: 
The  assignor  has  been  in  the  employ  of  the 
defendant  since  July  23,  1904,  as  a  trainman. 
His  employment  was  by  the  day  at  $2.60, 
but  received  his  wages  monthly.  He  was 
subject  to  discharge  at  the  pleasure  of  the 
company  at  the  expiration  of  any  month  and 
to  discbarge  for  cause  at  any  intermediate 
time.  On  October  19,  190i3,  he  executed  and 
delivered  to  the  plaintiff  an  assignment  as 
security  for  the  payment  of  $20.50,  the  price 
of  goods  purchased  by  him  from  the  plaintiff. 
The  assignment  was  in  form  like  that  in 
case  No.  1 — first  a  general  assignment,  and 
then  a  specific  direction  that  his  wages  be 
paid  to  Sternberg  by  his  employer,  the  de- 
fendant "covering  the  months  of  October, 
November,  and  December,  1906."  The  notice 
of  the  assignment  was  served  November  7, 
1906,  which  was  defendant's  first  knowledge 
of  it,  was  refused  on  the  8th  of  November, 
and  Quigley  was  dismissed  on  December  15, 
1906,  for  reasons  aside  from  any  connection 
with  the  execution  of  the  assignments.  He 
received  from  the  defendant  his  regular 
waged  up  to  the  time  of  his  -dismissal,  and 
was  paid  December  1st  his  regular  wages 
for  the  month  of  November.  No  moneys  have 
been  paid  by  the  defendant  to  plaintiffs  under 
the  assignment  At  the  dose  of  the  case 
defendant  moved  for  Judgment  in  its  favor, 
and  plaintiff  moved  for  Judgment  in  Its  favor 
for  $20.50.  Both  motions  were  denied,  and 
the  court  gave  Judgment  in  favor  of  the 
plaintiff  for  $18.20.  Cross-appeals  were  thm 
taken  to  this  court 

Argued  February  term,  1900,  before  OAB- 
RISON,  BERGEN,  and  VOORHEES,  JJ. 

Otto  A.  Stlefel,  for  plaintifl.  McCarter  ft 
English,  for  defendant 

VOORHEES,  J.  (after  stating  the  facts  as 
above).  Assuming,  but  not  deciding,  that 
the  choses  in  action  involved  in  this  case 
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bare  a  potential  existence,  that  tlie  wages 
sought  to  be  assigned  were  under  existing 
contracts,  and  were  therefore  assignable  at 
law,  and  were  not  mere  possibilities  not 
coupled  with  an  interest  all  of  wblch  may 
well  be  doubted,  there  is  one  Insuperable  ob- 
stacle presented  In  each  case  to  the  uphold- 
ing of  the  assignments.  The  authority  of  the 
plaintiff,  the  assignee,  to  sue  In  its  own  name 
at  law,  must  arise  under  the  nineteenth  sec- 
tion of  the  practice  act  of  April  14.  1903 
(P.  Ik  p.  64Q).  We  are  concerned,  therefore, 
with  a  strictly  legal  assignment,  not  an  as- 
signment of  contingent  Interests  and  expec- 
tancies which  equity  will  enforce  by  constru- 
ing such  assignment  to  operate  by  way  of 
agreement  or  contract,  a  distinction  clearly 
pointed  out  In  Mitchell  v.  Winslow,  2  Story, 
630,  Fed.  Cas.  No.  9,673.  See  Sullivan  r. 
VlsconU.  68  N.  J.  Law,  543,  53  Atl.  S9& 

In  each  of  the  cases  the  assignment  sets 
ont  a  definite  consideration,  and  assigns  all 
claims  '*whlch  I  have  now  and  all  (of)  which 
at  any  time  between  the  date  hereof  and  un- 
til the  above  amount  shall  have  been  paid 
shall  accrue"  for  service  or  any  claim  what- 
ever. There  Was  no  acceptance  by  the  de- 
fendant of  the  assignments ;  on  the  contrary, 
each  was  refused.  The  assignment  In  each 
case  becaine  inoperative  as  soon  as  the  sum 
of  money  designated  as  its  consideration  had 
been  paid.  No  particular  sum  of  money  cor- 
responding In  amount  with  payments  to  be 
made  by  the  defendant  to  its  employ^  was 
assigned.  In  each  case  compliance  with  the 
assignment  would  result  In  the  splitting  up 
of  the  wages  by  the  payment  to  the  plaintiff 
of  the  part  assigned  to  It,  and  the  payment 
of  the  remainder  to  the  assignor.  The  stat- 
nte  in  question  baa  been  construed  by  this 
conrt  ta  Otis  t.  Adams,  56  N.  J.  Law,  88,  27 
AtL  1092,  as  not  extending  to  a  case  where 
a  part  of  a  chose  In  action  is  attempted  to  be 
assigned. 

This  view  leads  to  the  following  results: 
In  case  No.  1  the  Judgment  will  be  reversed, 
frith  costs.  In  case  No.  2  the  Judgment  will 
be  affirmed,  with  costs.  In  case  No.  8  the 
Judgment  will  be  reversed,  with  costs. 


(It  N.  J.  L.  203) 

BAFFEBTX  T.  PUBLIC  SERVICE  RY.  CO. 
(Supreme  Conrt  of  New  Jersey.  June  8,  1909.) 
Nbw  Tbiajl  ii  89*)— Gbodndb— Unfair  Ad- 

VANTAOS. 

The  plaintiff  sustained  personal  injuries  by 
being  thrown  from  the  defendant's  trolley  car, 
and  it  was  claimed  that  as  a  result  of  the  ac- 
cident she  was  suffering  from  a  disease  known 
as  "pachymeningitis,"  which  manifested  itself 
in  impaired  mentality  and  other  allied  symp- 
toms. All  the  medical  witnesses  on  the  plain- 
tiff's main  case  and  all  the  medical  witnesses  for 
the  defendant  agreed  that  the  plaintiff,  who  was 
a  young  child,  was  suffering  from  adenoids,  and 
the  claim  of  the  defendant  was  that  the  impair- 
ment of  mental  force  and  other  symptoms  testi- 
fied to  conld  I>e  accounted  for  by  this  fact.    On 


the  plalntlff'B  rebuttal  the  court  permitted  as- 
other  medical  witness  to  be  sworn  for  the  first 
time,  and  to  testify  that  he  had  examined  spe- 
cially for  adenoids,  and  they  did  not  exist. 
Held  that,  while  the  admission  of  this  testimony 
was  not  legal  error,  it  injected  a  new  issue  into 
the  case  at  a  stage  when  the  defendant  was  not 
fairly  in  a  position  to  meet  It,  and  that  a  new 
trial  must  be  ordered. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent.  Dig.  |  177;  Dec.  Dig.  |  89.*] 

<SyUabas  by  the  Court.) 

Action  by  Ellen  Rafferty.  by  James  8.  Raf- 
ferty  her  next  friend,  against  the  Public 
Service  Railway  Company.  Verdict  for  plain- 
tiff, and  defendant  obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted. 
Rule  made  absolute. 

Argued  February  term,  1909,  before  GUM- 
MERE,  a  J.,  and  SWAYZB  and.  PARE- 
£uR*  JJ*  *• 

Craig  A.  Marsh,  for  plaintlft:  Alvab  A. 
Clark,  for  defendant 

PARKER,  J.  This  was  a  suit  for  personal 
injuries  sustained  by  the  plaintiff,  a  child  of 
about  seven  years  old.  while  endeavoring  to 
board  a  trolley  car  operated  by  the  defendant 
company. 

It  is  urged  as  a  ground  for  a  new  trial 
that  the  verdict  was  against  the  weight  of 
evidence.  We  have  examined  the  evidence  In 
the  case;  and  do  not  find  that  the  defendant's 
evidence  so  greatly  preponderated  that  It  Is 
our  duty  to  set  the  verdict  aside.  On  the  con- 
trary, we  find  testimony  from  which  the  Ju- 
ry were  fairly  entitled  to  infer  that  after  the 
car  stopped  and  while  a  passenger  was  get- 
ting off  the  conductor  was  inside  the  car  witb 
a  memorandum  book  In  bis  hand  making 
some  entries  from  the  fare  register  and  tliat 
he  started  the  car  without  paying  any  atten- 
tion to  what  was  going  on  outside  or  looking 
to  see  whether  any  passengers  desired  to 
board  the  car.  The  question  of  contributory 
negligence  would  be  peculiarly  for  the  Jury 
in  the  case  of  so  young  a  child. 

It  is  further  urged  that  the  damages  are 
excessive.  On  this  branch  of  the  case  we 
conclude  that  there  must  be  a  new  trial,  sab- 
stantlally  from  tne  way  In  which  the  testi- 
mony was  introduced. 

The  claim  made  on  the  part  of  the  plaintlflr 
was  that  the  accident  resulted  In  a  dlseaasil 
condition  known  as  "pachymeningitis,"  m 
hardening  of  the  dura  mater  of  the  braln^ 
which  is  a  disease  of  slow  development  and 
produces  a  mental  sluggishness  or  Inactivity 
which  all  the  medical  witnesses  agreed  was 
present,  and  up  to  the  time  that  the  defend- 
ant rested  Its  case  all  the  medical  witnesses 
were  likewise  agreed  that  the  child  was  a 
sufferer  from  the  disease  of  childhood  known 
as  "adenoids,"  and  all  were  in  substantial 
agreement  that  adenoids  tend  to  impair  the 
mental  processes  because  of  the  ImpoveriBbed 
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condition  of  flie  blood  dn«  to  faulty  respira- 
tion, and  the  dispute  In  the  case  was  whether 
the  Impaired  mental  condition  of  the  plaintiff 
was  attributable  to  pachymeningitis  or  could 
be  accounted  for  by  the  existence  of  these 
adenoids.  This  was  a  well-defined  Issue,  and 
evidently  understood  as  such  by  both  parties 
throughout  the  trial;  but  the  plaintiff  in  re- 
buttal called  another  medical  witness,  Dr. 
Ard,  who  testified  that  be  was  a  speeialist  In 
adenoids,  wltb  special  appliances  for  diagno- 
sis of  that  disease,  and  that  he  had  made  an 
examination  with  all  the  scientific  appliances 
to  discover  whether  the  plaintiff  in  fact  had 
adenoids,  and  swore  positively,  as  a  result  of 
that  examination,  that  she  had  not  This  tes- 
timony was  objected  to  as  not  proper  rebut- 
tal, but  the  court  admitted  It  We  cannot 
Bay  that  the  admission  of  this  testimony  was 
legal  error :  the  matter  being  entirely  within 
the  discretion  of  the  court;  but  it  is  very  evi- 
dent from  an  examination  of  the  whole  case 
that,  not  only  was  the  defendant  in  no  posi- 
tion to  meet  this  new  evidence,  but  Inasmuch 
as  the  medical  witnesses  for  the  plaintiff  had 
freely  conceded  the  existence  of  adenoids,  and 
the  entire  trial  had  proceeded  on  that  basis, 
the  introduction  of  this  evidence  in  rebuttal 
brought  an  entirely  new  Issue  into  the  case, 
which  the  defendant  was  not  prepared  to 
meet,  and  which  it  could  not  be  expected  un- 
der the  circumstances  to  have  anticipated. 
In  all  probability  the  previous  medical  wit- 
nesses, being  active  practitioners,  had  been 
dismissed  and  had  gone  about  their  ordinary 
business.  The  plaintiff  recovered  a  verdict 
for  $4,000,  and  such  a  verdict  cannot  possibly 
be  supported  on  any  theory  except  that  the 
dalm  made  for  the  plaintiff  was  correct,  and 
that  she  was  suffering  from  pachymeningitis 
as  a  result  of  the  accident 

The  evidence  of  Dr.  Ard  must  necessarily 
have  been  an  Important  factor  in  this  result 
and  we  think  that  its  Introduction  at  that 
stage  of  the  case  gave  the  plaintiff  an  unfair 
advantage  that  deprived  the  verdict  of  the 
force  which  it  would  otherwise  have. 

For  this  reason  the  rule  to  show  cause  will 
be  made  absolute. 


(78  N.  J.  L.  M) 

WINTER  T. 


SOHOBNFELD. 


(Supreme  Court  of  New  Jersey.    Jane  7,  1909.) 

Set-Oft  and  CouuTBRCtAiu  (J  14»)— AonoN 

FOB  Debt— Recoupment. 

In  an  action  of  indebitatus  assumpsit  where 
the  plaintiff  relies  only  upon  the  common 
counts,  the  defendant  cannot  by  plea  or  notice 
of  recoupment  claim  damsKes  sustained  by  rea- 
son of  any  cause  of  action  arising  out  of  the 
contract  upon  which  the  indebitatus  assumpsit 
is  rested.  Bozarth  v.  Dudley,  44  N.  J.  Law, 
804,  43  Am.  Rep.  373,  followed. 

(Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |  16;  Dee.  Dig.  | 
14.»] 

(Syllabus  by  the  Court) 


Action  by  Michael  Winter  against  Abram 
L.  Schoenfeld.    Demurrers  to  pleas  sustained. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE  and  SWAYZB  and  PARK- 
ER, JJ. 

William  A.  'Lord,  for  plaintiff.  WllUam 
Hamilton  Osborne,  for  defendant 

SWAYZE,  J.  The  declaration  Is  In  the  or- 
dinary form  of  the  common  counts  in  assumi>- 
slt  Annexed  is  a  bill  of  particulars  stat- 
ing that  the  action  Is  brought  to  recover  the 
amount  due  on  a  book  account  The  detailed 
statement  of  the  items  follows,  showing  a 
charge  of  $975  for  rent  from  December  1, 

1907,  to  December  1,  1908,  inclusive,  upon 
which  $400  is  credited,  leaving  a  balance  due 
on  what  is  called  the  rent  account  of  $575; 
a  charge  of  $200  for  the  amount  paid  for  li- 
cense, with  credits  of  $150,  leaving  $50  bal- 
ance on  the  license  account :  a  charge  of  $24 
for  beer  from  November  27  to  December  4, 

1908,  with  a  credit  of  $6,  leaving  a  balance 
due  of  $1&  Three  pleas  are  interposed. 
The  first  Is  the  ordinary  plea  of  nonassump- 
sit  The  second  plea  avers  that  the  de- 
fendant in  August  1907,  bought  a  hotel  and 
caf6  business  of  the  plaintiff,  for  which  $2,- 
000  was  paid;  that  the  plaintiff  before  the 
purchase  represented  that  he  held  a  10-year 
lease  of  the  hotel  premises  which  had  8 
years  to  run;  that  the  representation  was 
made  for  the  purpose  of  inducing  the  de- 
fendant to  purchase  the  business,  and  that 
the  defendant  made  the  purchase  on  the 
faith  of  the  representations;  that  the  rep- 
resentation was  untrue,  the  fact  being  that 
the  plaintlfTs  lease  expired  in  the  spring  of 
1909;  that  the  defendant  has  only  recent- 
ly discovered  the  falsity  of  the  representa- 
tions, and  that  he  thereupon  rescinded  the 
contract  and  tendered  to  the  plaintiff  a  bill  of 
sale  of  the  goods  and  chattels,  good  wlQ, 
and  business  of  the  hotel ;  that  the  items  set 
forth  In  and  annexed  to  the  declaration  are 
for  moneys  claimed  by  the  plaintiff  under 
and  pursuant  to  the  agreement  and  trans- 
action of  purchase;  that  the  consideration 
has  completely  failed.  The  third  plea  sets 
up  in  the  form  of  a  plea  a  right  to  recover 
damages  by  way  of  recoupment  by  reason 
of  the  deceit  which  Is  set  forth  substantial- 
ly in  the  terms  of  'tbe  second  plea.  A  sep- 
arate demurrer  Is  interposed  to  each  plea. 
One  of  the  causes  of  demurrer  to  the  second 
plea  is  that  the  alleged  misrepresentations 
could  not  defeat  the  plaintlfTs  right  to  main- 
tain this  action,  and  one  of  the  causes  of 
demurrer  to  the  third  plea  is  that  the  plea 
does  not  show  a  defect  In  or  partial  failure 
of  the  consideration  of  tbe  contract  sued  on. 
The  second  and  third  pleas  are  directed  ap- 
parently to  the  cause  of  action  disclosed  in 
tbe  bill  of  particulars.  This,  however,  is  no 
part  of  the  declaration.  Harrison  v.  Vree- 
land,  38  N.  J.  Law,  306;   Brown  ▼.  Warden, 
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44  N.  J.  Law,  177.  The  declaration  counts 
npon  an  implied  contract.  It  alleges  an  in- 
debtedness from  the  defendant  to  the  plain- 
tiff and  a  promise  in  consideration  thereof  to 
pay  tbe  plaintiff  the  sums  demanded.  The 
case,  therefore,  does  not  raise  the  question 
which  coonsel  have  supposed  to  be  involved, 
and  to  which  their  arguments  have  been  di- 
rected— ^whether  section  105  of  the  practice 
act  (Act  April  14,  1903;  P  L.  p.  568)  au- 
thorizes the  defendant  to  recoup  damages  for 
deceit  upon  a  contract  for  sale.  That  section 
authorizes  only  the  recoupment  of  damages 
which  the  defendant  may  have  sustained  by 
reason  of  any  cause  of  action  arising  out 
of  the  contract  or  transaction  which  is  the 
subject  of  the  action.  The  contract  which  is 
the  subject  of  the  action  in  this  case  is  not 
the  contract  of  sale,  but  an  implied  contract 
to  pay  an  existing  debt.  The  distinction 
has  already  been  pointed  out  by  this  court 
in  Bosarth  v.  Dudley,  44  N.  J.  Law,  301,  313, 
43  Am.  Rep.  373.  The  demurrers  therefore 
are  well  taken,  and  the  plaintiff  is  entitled 
to  Judgment  upon  the  two  pleas  demurred  to. 
The  issue  raised  by  the  plea  of  nonassump- 
slt  remains  to  be  tried. 

For  the  satisfaction  of  the  defendant  It 
may  be  well  to  add  that,  as  near  as  we  can 
guess  from  the  statements  of  the  bill  of  par- 
ticulars, the  amounts  claimed  are  for  rent 
accrued  while  the  defendant  was  in  the  actu- 
al! occupation  of  the  premises,  for  a  balance 
of  cash  paid  for  a  liquor  license  by  the  plain- 
tiff for  the  defendant,  and  for  a  balance  due 
for  beer  actually  delivered.  These  items 
seem  to  constitute  a  debt  which  would  be  a 
snflBcient  consideration  for  the  promise  set 
forth  In  the  declaration.  On  the  defendant's 
own  showing  of  a  rescission  of  the  contract 
he  was  Iwund  to  restore  the  consideration 
which  he  had  received,  and  a  part  of  this 
consideration  was  the  occupancy  of  the  prem- 
ises for  the  13  months  in  question  and  per- 
haps the  amount  of  the  license  fee  which 
the  defendant  would  be  bound  to  repay.  The 
sale  and  delivery  of  the  beer  seems  to  have 
been  an  ordinary  case  of  the  purchase  and 
sale  of  goods  and  chattels  and  occurred  long 
after  the  original  transaction.  This  sale  it- 
self would  constitute  a  sufficient  cousidera- 
tlon  to  support  the  declaration. 


m  N.  J.  L.  S6) 

HARRISON  V.  CLARKE. 
(Supreme  Court  of  New  Jersey.    June  7.  1909.) 

1.  Damages  (§  163*)— Breach  of  Contract. 

The  general  rule  Is  that  for  a  breach  of  a 
CMitract  oomiDal  damages  only  can  be  recover- 
ed, unless  there  is  proof  of  substantial  damages, 
which  cannot  be  inferred  from  the  breach  alone. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H, 454-459;    Dec  Dig.  |  163.*] 

2.  Damaoks  (g  124*)— Breach  op  Contract— 

PbKVEHTIOW    or    PEBrORXAKCE. 

Where  a  defendant  has  prevented  the  per- 
foraumoe  of  a  contract  by  his  fault,  the  meas- 


ure of  damages  generally  is;  For  the  work  per- 
formed, such  a  proportion  of  the  entire  price 
as  the  fair  cost  of  that  work  bears  to  the  fair 
cost  of  the  whole  work ;  and,  for  the  work  not 
performed,  such  profit  as  would  have  been  real- 
ized by  its  performance. 

[Ed.  Note. — ^For  other  cases,  see  Damages; 
Cent.  Dig.  fj  326-338;   Dec.  Dig.  g  124.*] 

3.  Dahaoeb  (S  124*)  —  Breach  -~  Damages 
^Prevehtion  of  Performance. 

In  such  a  suit  the  amount  of  recovery  must 
be  regulated  by  the  contract  price,  although  cir- 
cumstances may  exist  which  make  it  impractica- 
ble to  ascertain  what  sum  would  be  due  at  the 
contract  price,  as  in  case  the  work  done  was  in 
such  an  unfinished  state  as  to  be  incapable  of 
measurement,  in  which  event  the  recovery  may 
be  without  reference  to  the  contract  rate,  as  up- 
on a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Damageik 
Cent.  Dig.  §§  326-338 ;   Dec.  Dig.  {  124.*] 

4.  Dauaoes  (§  124*)— Breach  of  Contract. 

A  plaintiff  should  not  be  awarded  a  recov- 
ery of  the  whole  contract  price  under  a  con- 
tract not  performed  or  only  partially  perform- 
ed without  proof  to  show  his  actual  loss. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  g§  326-338;  Dec  Dig.  {  124.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Henry  Harrison  against  Fred- 
erick H.  Clarke.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  a  new  tri- 
al granted. 

Argued  February  term,  1909,  before  GAR- 
RISON, BERGEN,  and  VOORHEES,  JJ, 

Woodruff  &  Stevens,  for  appellant.  Edwin 
G.  Adams,  for  appellee. 

VOORHEES,  J.  This  Is  an  appeal  from 
the  first  district  court  of  Newark,  in  whlob 
Judgment  was  rendered  after  trial  before  the 
court  without  a  Jury  in  favor  of  the  plaintiff 
for  $300.  The  action  was  brought  to  recover 
upon  a  contract  contained  in  certain  cor- 
respondence, whereby  the  plaintiff  offered  in 
a  letter  to  paint  two  portraits  of  the  defend- 
ant's parents  to  the  entire  satisfaction  of  the 
defendant  as  to  likeness  and  quality;  pictures 
to  be  delivered  within  a  reasonable  time. 
This  was  confirmed  by  letter  written  to  the 
plaintiff  by  the  defendant  on  the  same  day, 
to  wit.  May  28,  1908,  and  the  plaintiff  was  di- 
rected to  proceed.  The  proof  was  that  the 
defendant  after  sitting  by  his  parents  and  the 
taking  of  photographs,  during  which  the  sis- 
ter of  the  defendant  was  present,  received  a 
letter  from  the  defendant  reading,  "Your 
proposition  to  cancel  your  contract  to  produce 
in  oil  portraits  of  my  father  and  mother  Is 
accepted  without  recourse,"  to  which  the 
plaintiff  replied  that  he  was  not  aware  of 
any  proposed  cancellation  of  the  contract, 
and  that  if  the  defendant  desired  to  caned 
It  the  plaintiff  supposed  that  he  would  at 
least  offer  to  settle  for  the  work  already 
done.  Thereafter  there  was  some  corre- 
q;>ondence  between  the  parties.  In  which  tb« 
plaintiff  was  informed  that  there  would  be 
no  more  sittings  at  present,  as  there  was  dl»- 
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ntlgfactlon  with  flie  manner  in  which  the 
plaintiff  was  condnctlng  the  matter.  The 
court  fonnd  as  a  matter  of  (act:  That  the 
contract  had  never  t>een  rescinded,  and  that 
the  portraits  had  progressed  to  some  extent 
The  plaintiff  stated  that  the  expense  was 
"Inestimable,"  no  cash  expense  to  speak  of; 
the  cost  of  the  actual  paint  and  canvas  being 
very  Uttle.  The  most  was  In  skill  and  labor, 
and  that,  If  the  plaintiff  had  been  permitted 
to  fulfill  his  contract,  there  would  have  been 
profit  The  court  rendered  a  Judgment  for 
the  entire  contract  price,  $300. 
,  The  insistment  of  the  defendant  is  that 
the  measure  of  damages  in  cases  of  this  type 
la;  (1)  Actual  reasonable  expense  in  prepar- 
ing to  perform  the  contract ;  (2)  if  the  work 
Is  partly  performed  before  the  breach,  the  ac- 
taal  reasonable  value  of  the  work  done;  and 
(9  the  actual  pecuniary  loss  of  profit  If  any. 
And  further  argues  that  the  plaintiff  must 
prove  these  or  fall  In  recovering  actual  dam- 
ages and  be  confined  to  nominal  damages 
alone.  The  general  rule  is  that  for  the 
breach  of  a  contract  nominal  damages  only 
can  be  recovered,  unless  there  Is  proof  of  sub- 
fttantial  damages,  which  cannot  be  inferred 
'from  the  breach  alone  There  was  no  evi- 
dence that  there  was  any  expense  in  the  prep- 
aration to  perform  the  contract,  nor  what 
was  the  reasonable  value  of  the  work  done 
before  the  contract  was  broken,  nor  was 
.there  any  evidence  of  what  profit,  If  any, 
would  have  been  made  if  the  contract  had 
been  completed.  Consequently  no  loss  of 
iproflt  was  proved.  The  general  rule  of  dam- 
<age8,  where  there  is  a  prevention  of  per- 
formance of  a  contract  by  the  fault  of  the 
-defendant,  was  enunciated  In  Kehoe  v.  Ruth- 
erford, 50  N.  J.  Law,  23,  27  Atl.  912.  It  was, 
for  the  work  performed,  such  a  proportion 
of  the  entire  price,  as  the  fair  cost  of  that 
work  bears  to  the  fair  cost  of  the  whole  work, 
and,  for  the  work  net  performed,  snch  profit 
as  would  have  been  realized  by  its  perform- 
ance 

In  a  suit  brought  upon  snch  a  contract  for 
refusal  to  perform  the  damages  for  what  has 
been  done  under  it,  as  well  a»  the  profits  to 
be  earned,  must  be  regulated  by  the  contract 
price,  although  circumstances  may  exist 
which  make  It  impracticable  to  ascertain 
-what  sum  would  be  due  at  the  stipniated  pri- 
ces, because  when  the  work  was  stopped  it 
was  left  in  such  an  unfinished  state  as  to  be 
incapable  of  measurement,-  in  which  case  the 
recovery  might  be  as  upon  a  quantum  meruit, 
without  reference  to-  the  contract  rate.  Der- 
by ▼.  Johnson,  21  Yt  17.  See  full  discns- 
fllon  of  this  subject  In  Sedgwick  Damages 
(6th  Ed.)  pp.  264,  265.  It  may  be  and  probab- 
ly is  true  that  these  circumstances  are.  pres- 
ent in  this  case,  and  that  the  latter  rule 
must  be  applied  as  to  work  performed;  but 
that  the  plaintiff,  vrithout  proof  to  show  his 
loss,  should  be  awarded  a  recovery  under  a 


contract  not  performed,  or  only  partially  per- 
formed, of  the  same  amount  as  he  would  be 
entitled  to  upon  full  performance,  would  be 
to  permit  what  in  Kehoe  ▼.  Rutherford,  su- 
pra, was  rejected  because  "the  absurdity  of 
the  result  condemns  the  application  of  such  a 
rule."  This  leads  to  a  reversal  of  the  Judg- 
ment Whether  the  general  rule  or  Its  modi- 
fication must  be  applied  In  this  case  depends 
upon  the  facts.  What  they  are  do  not  ap- 
pear. 

The  Judgment  la  reversed,  and  a  new  trial 
granted. 

(78  N.  J.  u  tu) 

BENNEirr,  Overseer  of  The  Poor  ▼.  TAXiTD. 

(Supreme  Court  of  New  Jersey.    Jnne  7,  1909.) 

CannifAi.  Law  (i  1023*)  — Appeal  — Ques- 
tions DETKRlflRABIJE— KxmDT  BT  CkKHO* 
BABI. 

In  proceedings  to  compel  a  defendant  to 
snpport  his  family  under  the  act  concerning  dis- 
oraerly  persons,  the  justice  of  the  prare  per- 
mitted toe  complainant  to  amend  a  defective 
complaint  after  which  the  same  was  tried  and 
Judgment  entered  against  defendant  who  there- 
upon appealed  to  the  court  of  quarter  aeisions. 
in  which  conrt  the  proceedings  were  dismissed 
upon  the  ground  that  the  original  complaint 
was  defective.  Held,  that  the  sessions  bad  no 
power  to  review  the  legal  error,  if  any,  of  the 
Justice  in  allowing  the  amendment  as  that  was 
only  subject  to  review  by  certiorari;  that  the 
defendant  having  chosen  one  of  two  remedies, 
namely,  certiorari,  for  a  review  of  the  legal  er- 
ror, or  appeal  on  the  merits  of  bis  cause,  he 
must  stand  by  his  choice,  and  the  sessions 
should  have  proceeded  ts  try  the  cause  on  the 
record  as  amended. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  1023.*] 

(Syllabus  by  the  Court) 

Certiorari  to  Court  of  Quarter  Sesslona, 
Cumberland  County. 

Certiorari  by  Charles  E.  Bennett,  overseer 
of  the  poor  of  the  city  of  MillviUe,  against 
John  Lloyd.    Judgment  set  aside. 

Argued  February  term,  1900,  before  OAB- 
RISON,  BERQEN,  and  VOORHEBS,  JJ. 

Louis  H.  Miller,  for  prosecutor.  J.  Roy 
Oliver,  for  defendant 

BERGEN,  J.  A  writ  of  certiorari  was  al- 
lowed for  the  purpose  of  reviewing  the  ac- 
tion of  the  court  of  quarter  sessions  of  the 
county  of  Cuml>erland  in  dismissing  pro- 
ceedings instituted  to  compel  defendant  to 
support  bis  family  under  the  act  concerning 
disorderly  persons.  P.  U  1896,  p.  942.  Sec- 
tion 17  of  the  act  makes  It  the  duty  of 
the  overseer  of  the  poor  of  any  township  or 
city  to  make  a  complaint  tmder  oath  before 
a  magistrate  of  such  township  or  city  against 
any  husband  or  father  who  "deserts  or  will- 
fully refuses  or  neglects  to  provide  for  bis 
wife  or  other  family,"  where  he  has  reason 
to  believe  that  the  family  may  become 
chargeable  to  snch  township  or  dty.    In  this 
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case  complaint  was  made  before  a  Justice 
of  tbe  peace  having  Jurisdiction  that  the  de- 
fmdant,  as  complainant  "is  credibly  lutorm- 
ed,  and  yerlly  believes,  neglects  and  refuses 
to  support  and  take  care  of  his  family,  and 
tliat  by  reason  thereof  sudi  family  Is  llkeiy 
to  become  a  charge  upon  the  dty  of  MIU- 
vlUe."  On  this  complaint  a  warrant  was  Is- 
sued, the  defendant  arrested,  bronght  before 
the  Justice,  and  entered  Into  a  recognizance 
to  appear  for  a  hearing,  which  was  had  April 
23.  1906,  at  which  both  parties  appeared. 
when  counsel  for  defendant  moved  that  the 
complaint  be  dismissed  because  It  did  not 
contain  the  words  "deserts  and  willfully." 
This  motion  was  overruled,  after  which,  ac- 
cording to  the  record,  the  plaintiff  moved 
to  amend  the  complaint  In  the  particular 
complained  of  "and,  no  objection  being  made, 
the  same  was  allowed  and  filed."  The  trial 
then  proceeded,  resulting  In  the  conviction 
of  the  defendant  and  an  order  for  mainte- 
nance, from  which  the  defendant  appealed 
to  the  court  of  quarter  sessions  of  the  coun- 
ty of  Cumberland,  In  which  court  appellant 
moved  to  dismiss  the  complaint  on  the 
ground  that  the  court  had  no  Jurisdiction, 
because  the  complaint  as  originally  made  be- 
fore the  Justice,  failed  to  show  that  the  ap- 
pellant "deserts  and  willfully  neglects"  to 
support  bis  family,  and  that  the  amendment 
of  the  complaint  made  by  the  Justice  could 
not  be  made  against  the  objection  of  the 
appellant  The  court  of  quarter  sesBlons  dls 
missed  the  proceedings  upon  the  ground  that 
the  complaint  was  defective  without  proceed- 
ing to  hear  and  determine  the  appeal  upon 
its  merits. 

A  review  of  this  determination  Is  the  ob- 
ject of  this  writ,  and  the  principal  reasons 
urged  in  Its  support  are  that  the  Justice  had 
Jurisdiction;  that  the  appeal  cured  any  want 
of  Jurisdiction  In  the  Justice  court.  If  It  exist- 
ed; and  that  the  court  of  quarter  sessions 
could  not  act  as  a  court  of  review.  There 
can  be  no  doubt  under  the  settled  law  of 
this  state  that.  In  order  to  give  the  Justice 
Jurisdiction  to  act  In  a  case  of  this  char- 
acter there  must  be  a  complaint  under  oath 
setting  forth  the  Jurisdictional  facts,  and  al- 
so that  one  of  the  Jurisdictional  facts  Is 
that  the  defendant  willfully  refuses  or  neg- 
lects to  support  his  family,  and  for  want 
of  this  necessary  and  material  statement 
In  the  complaint  the  Justice  lacked  Jurisdlc- 
tioD,  and  should  have  dismissed  the  proceed- 
ings on  the  application  of  the  defendant. 
Tbe  record  shows  that  the  amendment  was 
made  before  the  Justice  without  objection, 
and  thereafter  the  merits  of  the  controversy 
tried  before  the  Justice.  Whether  the  Jus- 
tice had  the  power  to  allow  such  an  amend- 
ment it  is  not  necessary  to  determine,  be- 
cause tbe  record,  as  amended  and  return- 
ed to  the  court  of  quarter  sessions,  disclos- 
ed a  sufficient  complaint,  and  it  was  the 


duty  of  that  court  to  retry  tbe  cause,  and 
not  to  pass  upon  the  legality  of  the  proce- 
dure In  the  court  oelow.  Barclay  v.  Brab- 
ston,  40  N.  J.  Law,  630,  9  Atl.  7U0.  If  (be 
amendment  was  erroneously  allowed  by  the 
Justice,  and  his  Jurisdiction  to  hear  the' 
cause  Improperly  obtained  by  reason  there- 
of. It  was  a  legal  error  subject  to  review  by 
certiorari.  The  defendant,  as  was  said  In 
Barclay  v.  Brabston,  supra,  bad  a  choice 
of  remedies  by  certiorari  for  a  legal  review, 
or  by  appeal  for  a  new  trial.  Hie  chose  to 
appeal  from  the  Judgment  based  upon  the 
record  as  amended,  and  Is  bound  to  stand  by 
his  choice.  Tbe  court  of  quarter  sessions 
had  no  power  to  review  on  the  appeal  the 
legal  error.  If  any,  of  the  Justice. 

This  result  renders  It  unnecessary  to  con- 
sider the  other  reasons  urged  by  the  prose- 
cutor on  the  argument 

The  Judgment  challenged  by  this  writ  ia 
set  aside  with  costs,  and  a  new  trial  ordered. 


m  N.  J.  u  ni) 

YOSHIMI  et  al.  v.  UNITED  STATES  EX- 
PRESS CO. 

(Supreme  Conrt  of  New  Jersey.    Jane  7,  1909.) 

1.  Pbincifai.  Airo  Aoknt  ({  22*)— Evidbroc 

OP   AOENCT. 

The  mere  declaration  of  a  person  that  he 
Is  agent  for  a  party  to  a  suit  is  not  eviden- 
tial against  sach   party. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  40;  Dec.  Dig-  (  22.*J 

2.  EIVIDEKOB     (I     241*)    —    DBCLABAraonS     <W 

Agent. 

The  admissions  of  an  agent  bind  a  principal 
only  when  within  the  scope  of  the  agency,  or 
when  they  are  antborized  by  the  principal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  887-892;   Dec.  Dig.  f  241.*] 

(Syllabus  by  tbe  Oourt) 

Appeal  from  District  Court  of  Atlantic 
City. 

Action  by  Kyozo  Yoshlml  and  Sybil  Yosh- 
Iml,  tra'dlng  as  Yoshiml  &  Co.,  against  the 
United  States  Express  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Be- 
versed. 

Argued  February  term,  1909,  before  OAB- 
RISON,  BERGEN,  and  VOORHEES.  JJ. 

Perry  &  Stokes,  for  appellant  Thompson 
te  Cole,  for  appellees. 

VOORHEES,  J.  This  Is  an  appeal  from 
the  district  court  of  AOantlc  City.  The 
plaintiffs  brought  suit  for  the  value  of  four 
pieces  of  Ivory  goods,  alleged  to  have  been 
delivered  packed  in  a  box  by  the  plaintlftB 
to  the  defendant  for  transportation  to  one 
InsuU,  at  Chicago.  It  was  In  proof  that 
these  Ivories  were  sold  at  auction  by  the 
plaintiffs  to  Insull,  and  $5  paid  on  account, 
and  thereafter  the  balance  due  for  them  was 
paid  by  check.     The  shipment  was   to  be 
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made  by  the  plaintiffs.  That  the  plaintiff 
personally  packed  them  In  separate  boxes, 
and  took  them  down  to  the  packer,  laid  them 
on  bis  wrapping  table,  and  stood  there  until 
he  liad  secured  a  large  box  to  pack  them  In, 
aQd  saw  him  pack  two  of  the  smaller  boxes 
containing  the  ivories  In  the  larger  box,  and 
then  came  upstairs.  The  packer  was  Duke 
Albertson,  and  he  died  about  three  weeks  be- 
fore the  trial.  The  plaintiff  testified  on 
cross-examination  that,  when  she  left  Al- 
bertson, he  had  two  figures  in  the  box,  and 
two  figures  outside  of  the  box,  and  that  she 
knew  nothing  of  them  after  she  saw  them 
downstairs.  The  box  was  delivered  to  one 
of  the  drivers  of  the  express  company,  who 
called  at  the  plaintiffs'  place  for  It,  and  gave 
a  receipt  dated  February  22,  1907,  for  one 
box  said  to  contain  glass,  valued  at  $176, 
marked  "S.  Insull,  23  Lake  Shore  Drive.  Chi- 
cago." It  was  alleged  In  the  state  of  demand 
that  the  plaintiff  delivered  to  the  defend- 
ant the  box  in  question,  and  that,  through 
the  negligence  and  carelessness  of  the  de- 
fendant, the  goods  were  mislaid,  lost,  or  stol- 
en, and  were  never  delivered  to  the  consign- 
ee. There  was  testimony  also,  that  the  serv- 
ant of  the  defendant  who  called  for  the  box 
had  roped  the  box,  and  tied  It  and  sealed 
the  ends,  so  that  no  one  could  open  it  It 
appeared  that  the  box  bad  been  returned  to 
Atlantic  City  by  the  defendant  after  com- 
plaint had  been  made  that  it  was  not  deliver- 
ed. The  lid  was  then  «ff,  the  cords  had  been 
cut,  and  there  was  nothing  In  it  but  hay  and 
straw.  When  it  was  shipped  from  Atlantic 
City,  it  weighed  15  pounds,  and  when  It 
came  back  It  weighed  14%  pounds.  The 
Ivory  goods  weighed  about  3  pounds. 

Tbe  nondelivery  of  the  parcel  was  at- 
tempted to  be  proved  by  a  conversation 
which  the  plaintiff  had  with  Mr.  Edelman, 
who  was  the  local  -agent  at  Atlantic  City  of 
the  express  company.  The  plaintiff,  after 
testifying  that  Edelman  told  her  that  he  was 
the  manager  of  the  defendant  at  Atlantic 
City,  and  that  the  clerk  in  the  oflSce  had  told 
her  BO  also,  stated  that  this  manager  had 
admitted  to  her  that  the  box  was  empty, 
with  the  exception  of  the  straw,  when  It 
reached  Its  destination,  and  that,  with  the 
exception  of  the  cords  being  cut,  it  had  not 
been  tampered  with  at  all  so  far  as  he  knew. 
On  cross-examination  the  plaintiff  testified: 
"Do  you  know  whether  the  package  was  ever 
delivered  to  the  consignee?  A.  I  wasn't 
there,  and  don't  know  that  it  was.  Q.  Do 
you  know?  A.  I  had  letters  from  her  that 
she  had  received  tlie  box,  and  that  it  was 
empty,  with  the  exception  of  the  straw.  Q. 
She  had  received  it?  A.  Yes.  Q.  Tou  had 
letters  from  her?  A.  Yes."  She  also  stated 
that  Edelman  told  her  that  there  could  not 


have  been  anything  In  the  box  when  it  left 
Atlantic  City,  and  that  all  he  knew  about  the 
delivery  of  the  box  was  what  he  had  heard. 
At  the  close  of  the  plaintiffs  testimony  a  mo- 
tion was  made  to  nonsuit  on  four  grounds: 
(a)  Because  there .  was  no  delivery  of  the 
goods  to  the  defendant;  (b)  because  there 
was  no  proof  showing  nondelivery  of  the 
goods;  (c)  because  the  plaintiff  had  no  right 
of  property  in  the  goods,  and  hence  was  not 
the  proper  party  to  sue ;  and  (d)  because  the 
sale  at  auction  passed  the  tit)e  absolutely 
from  the  plaintiff. 

Assuming  ttiat  there  was  proof  of  snflS- 
cient  facts  and  circumstances  to  Justify  the 
conclusion  that  the  goods  were  packed  In  the. 
box  when  delivered  to  the  common  carrier, 
and  assuming  that  there  was  proof  of  facts 
from  which  the  Jury  might  conclude  that  the 
contract  of  sale  Included  the  shipment  of  the 
goods  by  express  to  the  purchaser,  and  that 
the  plaintiff  had  a  standing  to  sue  for  the 
loss  of  the  goods,  there  still  was  no  legal 
proof  that  the  goods  were  not  delivered  to 
the  consignee.  The  mere  fact  that  the  per- 
son In  charge  of  the  express  office  of  the  de- 
fendant company  at  Atlantic  City  was  call- 
ed the  agent  or  manager  could  not  make  him 
the  agent  of  the  company  for  all  purposes. 
Nor  was  his  declaration  that  he  was  such 
agent  evidential  against  the  defendant  It 
was  not  proved  that  the  scope  of  his  agency 
extended  to  anything  that  occurred  at  the 
Chicago  oCBce.  Hence  his  declaration  or  ad- 
missions concerning  the  transaction  in  Chi- 
cago could  not  be  admitted  as  against  the 
defendant.  The  admissions  of  an  agent  bind 
a  principal  only  when  within  the  scope  of  the 
agency,  or  when  they  are  authorized  by  the 
principal.  Runk  v.  Ten  Eyck,  24  N.  J.  Law, 
756.  See,  also,  Bill  v.  Adams  Express  Co., 
74  N.  3.  Law,  338,  68  Atl.  94;  Huebner  v. 
Erie  R.  R.,  69  N.  J.  Law,  327,  53  Atl.  273. 
Furthermore,  the  plaintiff  admitted  that  the 
package  had  been  delivered  to  the  consignee, 
and  that  upon  opening  it  It  was  found  by  the 
consignee  to  contain  nothing  but  straw.  The 
contention  that  because  thes^e  matters  were 
brought  out  on  cross-examination  they,  aa 
well  as  the  agent's  admissions,  have  become 
legal  evidence  against  the  company,  is  with- 
out force.  That  the  box  was  delivered  to 
the  consignee  by  the  defendant  Is  an  admis- 
sion of  the  Qls^iDtlff  against  her  interest,  and 
as  such  is  binding  upon  her;  but  her  testi- 
mony that  the  consignee  had  informed  plain- 
tiff that  the  box  when  delivered  to  the  con- 
signee was  empty  is  mere  hearsay.  To  admit 
it  would  put  the  mere  statement  of  the  con- 
signee on  a  par  with  testimony  given  under 
oath. 

For  these  reasons  the  Judgment  will  be  re- 
versed. 
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(71  N.  J.  U  W) 

CARVER  T.  CITT  OF  CAMDEN  et  al. 

(Supreme  Court  of  New  Jersey.    June  7,  1909.) 
EsTOPPKL  (§  93*)  —  Equitable  Estoppel,  — 

PERUITTINO   EXPENDITUEES. 

The  law  requires  diligence  in  the  prosecn- 
tkm  of  a  right  involved  in  a  public  work,  and 
therefore  one  who  for  seven  months  ignores  the 
giving  out  of  a  contract  for  public  work,  during 
which  time  the  contractor  has  incurred  expense 
and  obligated  himself  in  pursuance  of  his  con- 
tract wiUt  the  city,  is  estopped  from  complain- 
mg. 

[Ed.  Note.— For  other  cases,  see  £)3toppel, 
Dec  Dig.  !  93.*1 

(Syllabus  by  the  Court) 

Certiorari  by  John  J.  Carrer  a^inat  the 
City  of  Camden  and  others  to  review  resolu- 
Oaa  of  the  city  council.    Resolution  afflrmed. 

Argued  Febrnary  term,  1909,  before  REED, 
TRENCHAKD.  and  MINTURN,  JJ. 

Carrow  &  Kraft,  for  prosecutor.  B.  Q.  C. 
BleaUy,  for  defendants. 

MINTnRN,  J.  In  March,  1907,  the  city 
council  of  Camden  passed  an  ordinance  pro- 
Tiding  for  the  paving  of  Federal  street  be- 
tween Cooper's  Creek  Bridge  and  Twenty- 
Seventh  street  with  sheet  asphaitum.  Ebtl- 
matea  were  received  on  June  25,  1907,  after 
dne  advertisement,  for  the  pavement  of  the 
street  with  asphaitum  and  Belgian  blocks, 
and  these  estimates  were  laid  over.  In  Feb- 
ruary 1908,  the  ordinance  of  March,  1907, 
was  repealed,  and  a  n6w  ordinance  was  then 
passed,  providing  for  the  paving  of  Federal 
street  between  Cooper's  Bridge  and  Marlton 
avenue  with  Belgian  blocks,  and  between 
Marlton  avenue  and  Twenty-Seventh  street 
with  sheet  asphaitum.  Without  further  ad- 
vertisement, and  In  April  following,  a  con- 
tract was  awarded  to  the  defendants  B.  F. 
Sweeten  &  Son  for  the  pavement  of  Federal 
street  between  Marlton  avenue  and  Cooper's 
creek  with  Belgian  blocks  under  their  esti- 
mate of  June  1,  1907.  The  contract  for  the 
Belgian  block  pavement  from  the  bridge  to 
Twenty-Seventh  street  was  awarded  to  the 
Filbert  Paving  Company,  and  that  contract 
in  the  case  of  Filbert  Paving  Company 
against  Camden  and  Sweeten  was  sustained 
by  the  judgment  of  this  court  at  the  June 
term,  1906.  The  contract  awarded  to  Swee- 
ten &  Son  was  evidenced  by  the  report  of  the 
committee  of  council  accepting  the  Sweeten 
bid,  which  report  was  presented  and  accepted 
by  council  at  the  meeting  on  April  30,  1908. 

The  written  contract  between  the  city  and 
Sweeten  &  Son  In  pursuance  of  this  report 
was  dated  and  executed  on  May  8,  1908.  We 
are  not  referred  to  any  provision  of  the 
charter  of  Camden  which  provides  for  a 
power  of  veto  in  the  mayor  either  of  the  re- 
port of  the  committee  awarding  the  contract 
to  Sweeten  &  Son,  or  of  the  contract  itself; 
and  It  seemed  to  be  conceded  on  the  argument 
that  such  veto  power  was  not  expressly  con- 


ferred. The  contract  to  Sweeten  ft  Son  there- 
fore became  effectual  on  the  8th  of  May,  1908, 
and  in  pursuance  of  its  provisions  the  con- 
tractor entered  upon  the  prosecution  of  the 
work.  On  the  7th  of  May  of  that  year  they 
contracted  with  a  denier  In  writing,  which  is 
In  evidence,  for  a  supply  of  granite  paving 
blocks  to  be  used  upon  the  work,  and  the 
testimony  taken  shows  that  they  have  In  this 
manner  Incurred  an  obligation  in  pursuance 
of  this  contract  to  the  amount  of  $17,500, 
and  that  this  paving  material.  In  part  at 
least,  was  deposited  on  the  line  of  the  pro- 
posed hnprovement.  The  prosecutor  testi- 
fied that  he  knew  this  contract  had  been 
awarded  to  Sweeten  &  Son,  and  Ignored  the 
fact  until  this  writ  was  applied  for  in  Jan- 
nary,  1909.  Disregarding  entirely  the  ele- 
ment of  mala  fldes,  to  which  some  testimony 
has  been  directed,  and  which  stands  out  quite 
prominently  in  this  case,  and  not  unmindful 
of  Eggers  V.  Montdalr  (N.  J.  Sup.)  71  AtL 
66.5,  we  find  it  necessary  only  to  say,  for  the 
purposes  of  the  case,  that  we  are  convinced 
that  the  prosecutor  Is  upon  this  record  gqlltj 
of  laches,  and  Is  estopped  from  complaining. 
The  rule  Is  as  stated  by  this  court  In  Mc- 
Kevltt  v.  Hoboken.  45  N.  J.  Law,  484:  "The 
law  requires  diligence,  and  the  party  who 
stands  by  and  sees  a  work  of  this  character 
In  the  course  of  construction  (sewer  Improve- 
ment), attended  by  the  Incurrence  of  Indebt- 
edness, or  the  expenditure  of  money,  waives 
bis  right  to  take  those  objections,  which.  If 
promptly  Interposed,  would  have  stopped  the 
work  and  saved  the  expense."  Ware  v.  Ruth- 
erford, 55  N.  J.  Law,  450,  26  Atl.  933;  State 
V.  City  of  Hudson,  34  N.  J.  Law,  25 ;  Cun- 
ningham V.  MerchantvlUe,  61  N.  J.  Law,  466, 
39  Atl.  639;  Carling  y.  Hoboken,  64  N.  J. 
Law,  223,  44  Atl.  950. 

For  this  reason  the  resolution  in  questlcw 
is  affirmed. 

(78  N.  J.  L.  ei5) 
COAST  REAI/TT  CO.  v.  NEWGOLD. 
(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

LA.ITDI.0BD     and     TfeRANT     ({     202*)  —  LCASK 

— Rent— AccBUAL. 

By  the  terms  of  a  lease  the  premises  were 
let  from  June  15,  1908,  to  April  1,  1913.  The 
rent  reserved  for  the  whole  period  was  $14,250, 
payable  in  definite  installments.  The  last  pay- 
ment to  be  made  in  1908,  was  $650  (August  10, 
1908),  "same  being  rent  in  full  for  the  first 
year,"  and  the  remaining  payments  were  pro- 
vided for  as  follows:  "For  the  remaining  four 
vears  the  rent  shall  be  paid  as  follows:  Seven 
hundred  dollars  on  the  first  day  of  January  of 
each  year,"  etc  Beld,  that  the  next  payment 
after  August  10,  1908,  matured  January  1, 
1909. 

[Ed.   Note.— For   other   cases,    ae«   Landlord 
and  Tenant,  Dec  Dig.  i  202.*] 

(Syllabns  by  the  Court.) 

Certiorari  to  Justice  (3ourt 
Action    by    the    Oast    Realty    Company 
against  Gabriel  A.  Newgold.    Judgment  for 
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plaintiff,   and   detoidant  brings   certiorari. 
Affirmed. 

Arfrned  February  term,  1909.  before  GAR- 
RISON, BERGEN,  and  VOORHEES,  JJ. 

Frank  Transne,  for  plaintiff.  Dnrand, 
iTlns  &  Carton,  for  defendant 

BERGEiN,  J.  Tlie  parties  to  this  contro- 
versy entered  into  a  written  agreement  bear- 
ing date  April  13,  1908,'  by  the  terms  of 
which  the  Coast  Realty  Company,  as  owner, 
let  to  Gabriel  A.  Newgold,  as  tenant,  a  hotel 
property  located  in  North  Asbury  Park  in 
this  state.  The  landlord  instituted  proceed- 
ings to  dispossess  his  tenant  for  nonpayment 
of  rent  which  resulted  in  a  Judgment  for 
tb6  landlord,  and  thereupon  a  warrant  for 
possession  was  issued,  dnly  executed,  and 
the  landlord  is  now  in  possession.  The  ten- 
ant challenges  the  correctness  of  these  pro- 
ceedings, the  record  of  which  has  been 
brought  into  this  court  by  a  writ  of  certio- 
rari. 

The  only  question  requiring  consideration 
is  whether  an  Installment  of  rent  matured 
January  1,  1909.  If  it  did,  as  the  court  be- 
low determined,  then  the  Judgment  diould 
stand.  That  part  of  the  lease  pertinent  to 
the  question  presented  runs  as  follows: 
'^erm:  The  period  covered  by  this  lease  is 
from  June  15,  1908,  to  April  1,  1913.  Rent: 
The  total  amount  of  rent  for  said  premises, 
as  hereby  mutually  agreed  upon,  Is  fourteen 
thousand  two  hundred  and  fifty  ($14,250) 
dollars,  payable  as  follows:  By  said  tenant, 
at  the  office  of  Ferguson  &  Son,  Asbury  Park, 
N.  J.  The  first  payment  made  upon  the  sign- 
ing of  this  lease,  the  receipt  of  which  is 
hereby  acknowledged,  is  one  thousand  ($1- 
000)  dollars,  and  the  further  sum  of  six 
hundred  ($600)  dollars,  July  10,  1908,  and 
the  furttier  sum  of  six  hundred  ($600)  dol- 
lars August  1,  1908,  and  the  balance  of  six 
hundred  and  fifty  ($650)  dollars  August  10, 
1908.  Same  t>eing  rent  in  full  for  the  first 
year.  For  the  remaining  four  years  the  rent 
sliail  be  paid  aa  follows:  Seven  hundred 
($700)  dollars  on  the  first  day  of  January 
of  each  year;  seven  hundred  ($700)  dollars 
on  the  first  day  of  May  of  each  year ;  seven 
hundred  ($70Q)  dollars  on  the  tenth  day  of 
July  of  each'  year,  and  seven  hundred  and 
fifty  ($750)  dollars  on  the  fifth  day  of  Au- 
gust of  each  year." 

According  to  the  contract  the  term  grant- 
ed Is  from  June  16.  1908,  to  AprU  1,  1913; 
the  rent  to  be  paid  for  the  whole  term  $14,- 
250  and  the  payments  for  each  year  of  the 
term  are  to  be  concluded  in  the  month  of 
August  For  the  first  year  the  payments 
were  made  as  stipulated,  and  the  present  dis- 
pute is  whether  the  first  installment  of  the  re- 
maining four  years  became  payable  January 
1, 1909.  The  tenant  makes  two  claims.  First 
that  when  he  paid  the  last  installment  of  rent 
due  August  10,  1908,  the  rent  was  paid  to 
AprU  1,  1900.  and  that  therefore  the  first 


Installment  of  rent  for  the  remaining  four 
years  was  not  payable  until  May  1,  1009; 
and,  second,  that  the  expression  "same  being 
rent  in  full  for  the  first  year"  referring  to 
the  payment  in  August  1908,  concludes  the 
landlord  from  demanding  rent  until  after 
the  expiration  of  one  year  from  tlie  date 
when  the  lease  went  into  effect  whicli 
would  be  June  15,  1909,  and  therefore  ttie 
next  installment,  after  August  1908,  would 
not  mature  until  July  10,  1900,  whereas 
the  landlord  contends  that  the  payments  for 
the  remaining  years  began  January  1,  1909. 
It  will  be  observed  that  the  payment  of  the 
whole  rent  reserved  of  $14,250  is  so  appor- 
tioned that  the  amount  of  $2,850  ispald  by 
August  6th  of  each  year,  and  the  intention 
that  it  should  be  Is  indicated  by  the  clause 
in  the  lease  which  declares  that  when  $650 
was  paid  In  August  1908,  It  was  in  full  for 
the  first  year,  and  according  to  the  theory 
of  the  landlord  the  payments  for  the  next 
year,  if  the  first  installment  matured  Janu- 
ary 1,  would  be  concluded  on  the  5th  day 
of  August,  and  so  for  each  succeeding  year, 
the  last  payment  being  in  August  1912.  The 
tenant  cannot  stand  on  his  first  proposition, 
because  April  1,  1909,  was  not  the  expira- 
tion of  one  year  from  June  16,  1908,  and  the 
words  "the  same  being  rent  in  full  for  the 
first  year"  must  apply  either  to  the  year 
1908,  or  to  a  year  ending  June  16,  1909.  Aa 
to  the  second  point  we  are  of  opinion  that 
the  lease  provides  for  the  payment  ot  all 
the  rent  on  or  before  Angiist  6,  1912,  wtiidi 
would  not  be  accomplished  if  payments  for 
the  remaining  four  years  did  not  conuuence 
on  January  1,  1909,  and  this  would  not  be 
open  to  argument  except  for  the  statement 
In  the  lease,  after  providing  for  payments  to 
be  made  In  1908,  "same  being  rent  in  full 
for  the  first  year,"  but  this  has  reference  to 
the  effetct  of  payments  made,  and  does  not 
relate  to  the  time  agreed  upon  for  future 
payments.  Certain  payments  were  to  be 
made  in  1908,  and  when  made  were  in  sat- 
isfaction of  a  part  of  the  term,  and  other 
payments  were  promised  for  the  rest  of  the 
term,  beginning,  if  we  regard  the  order  in 
which  they  are  named,  on  the  Ist  day  ol 
January  next  following.  Even  if  we  con- 
cede that  the  payments  in  1906  were  for  a 
term  extending  beyond  January  1,  1909, 
there  Is  no  reason  why  the  parties  might 
not  contract  to  pay  in  «dvance  of  the  be- 
ginning of  the  following  year.  They  did 
contract  that  after  the  paym^it  in  August 
1906,  a  payment  should  be  made  on  the  1st 
day  of  January  In  each  year  until,  by  neces- 
sary implication,  the  whole  debt  was  ex- 
tinguished. The  term  granted  does  not  cov- 
er five  years,  for  it  goes  into  effect  June  15, 
1908,  and  expires  April  1,  1913,  which  Indi- 
cates that  the  "remaining  four  years"  in 
which  payments  were  to  be  made  were  cal- 
endar years,  otherwise  there  would  not  be 
remaining  four  years,  because  U  tbe  Install- 


Digit 


zed  by  Google 


N.X) 


STATE  ▼.  SOMMBBS. 


49 


ments  for  the  first  of  tbe  remaining  foar 
years  were  to  commence  after  the  expira- 
tion of  one  year  from  the  letting,  the  first 
payment  woald  not  be  dae  until  July  10, 
1909.  and  the  last  not  until  May  10,  191B. 
or  more  than  a  month  after  the  expiration 
of  the  term.  The  lease  expressly  states 
that  after  the  payment  In  August,  190S,  the 
payments  of  the  rent  for  the  remaining 
four  years  shall  be  made  "$700  on  the 
first  day  of  January  of  each  year,"  and 
tbe  other  Installments  on  definite  days  fol- 
lowing, concluding  on  the  5th  day  of  August 
of  ea<h  year;  and  to  hold  that  tbe  first 
naynient  of  the  remaining  four  years  was 
not  due  until  the  10th  day  of  July,  1909, 
would.  In  our  opinion,  violate  the  express- 
contract  made  by  tbe  parties.  We  think 
that  the  intention  of  tbe  parties  was  that 
after  the  year  1908  payments  of  the  in- 
stallments of  rent  were  to  begin  on  the 
Ist  day  of  January,  and  end  tbe  5tb  day  of 
August,  of  each  year,  and  that  that  intention 
Is  clearly  expressed  by  their  agreement. 

It.  therefore,  follows  that  tbe  court  below 
correctly  construed  tbe  agreement,  and  tbe 
judgment  should  be  a£3rmed. 


DEX30U  y.  DEXHBIMEai. 
(Supreme  Coort  of  New  Jersey.    June  7,  1909.) 

1.  Afpkal  and  Ebbob  (i  1135*)— Rkfusal  to 
Gbant  Nonsuit— Questions  Rsviewablk. 

Where  the  only  exception  was  to  the  re- 
fasal  to  nonralt,  and  the  evidence  presented  a 
question  for  the  Jnry,  the  jDdement  rendered 
on  tbe  verdict  on  a  question  of  fact  must  be 
affirmed. 

FKd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  |  1138.*] 

2.  HioBWATB  (i  176*)— Coixisioiis— LiAsn.- 

ITT. 

A  driver  of  an  automobile  on  a  road  suffi- 
ciently lighted  to  enable  him  to  see  for  ISO  feet 
is  not  justified  In'  running  down  a  wagon  drlv- 
ing  in  tbe  same  direction  merely  because  the 
wagon  failed  to  carry  lights,  though  it  was 
compelled  to  do  sa 

IFA.  Note.— For  other  oases,  see  Highways, 
Dec  Dig.  i  176.*] 

Error  to  Court  .of  Common  Pleas,  Hon- 
montb  County. 

Action  by  George  Decon  against  John  P. 
Dexheimer.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE  and  SWAYZB  and  PAR- 
KER, JJ. 

Riker  &  Rlker,  for  platotiff  in  error. 
Charles  B.  Cook,  for  defendant  in  error. 

PER  CURIAM.  There  was  evidence  Jtis- 
tlfylng  tbe  inference  that  tbe  plaintiff  was 
driving  In  his  wagon  on  the  right-hand  side 
of  the  rosd  from  Belmar  to  Ocean  Orove, 
and  was  struck  by  tbe  defendant's  automo- 
bile approaching  from  the  rear;    tbat  the 


road  was  at  the  time  lighted  sufficiently  to 
enable  tbe  defendant  to  see  for  150  feet 
These  facts  presented  a  question  for  the 
Jury,  and,  as  the  only  exception  is  the  refusal 
to  nonsuit,  tbe  Judgment  must  be  affirmed. 
The  fact  that  the  wagon  carried  no  lights 
is  Immaterial.  Even  if  it  bad  been  com- 
pelled to  carry  lights,  and  bad  failed  to  do 
so,  tbe  defendant  would  not  have  been  Justi- 
fied In  running  it  down. 
The  Judgment  is  affirmed,  with  costs. 


STATE  V.  SOMMERa 
(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

HOUICIDB  (I  300*)  — TbIAI.  — iNBTBDCnONB— 

SEI.r-DEFKNSE. 

A  charge  upon  the  right  to  kill  in  self-de- 
fense, which  omits  to  state  that  one  may  use 
such  force  as  is  reasonably  necessary  to  repel 
an  assault  not  involving  peril  of  life  or  limb, 
is  not  prejudicial  when  the  facts  present  an  as- 
sault with  a  weapon,  instead  of  a  mere  assault 
and  battery. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  11  614-432 ;  Dec.  Dig.  |  800.*} 

Error  to  Court  of  Oyer  and  Terminer,  Hud- 
son County. 

John  Sommers  was  convicted  of  assault 
and  battery,  and  be  brings  error.    Affirmed. 

Argued  February  term,  1909,  before  tbe 
CHIEF  JUSTICE  and  SWAYZB  and  PAR- 
KER, JJ. 

Alexander  Simpson,  for  plaintiff  in  error. 
Pierre  P.  Oarven,  for  the  State. 

SWATZB,  J.  The  defendant  was  indicted 
for  murder,  and  convicted  of  assault  and 
battery.  His  defense  was  self-defense.  His 
own -account  of  the  occurrence  is  tbat  his 
companion,  Scbmelss,  bad  quite  a  talk  with 
Etobbins,  the  deceased;  tbat  the  woman  in 
whose  company  Dobbins  was  bad  gone  away, 
and  tbat  when  be,  the  defendant,  pushed  his 
head  in  to  see  what  was  the  trouble,  Dob- 
bins punched  him  in  tbe  Jaw,  and  as  be  was 
starting  back  Scbmelss  said,  "Look  out.  Jack ; 
be  has  got  a  knife;"  that  he  saw  the  knife 
in  the  hand  of  the  deceased,  and  backed  off 
a  step  or  two ;  that  the  deceased  came  to- 
ward him,  and  he  struck  the  deceased  some- 
where in  the  face.  Thertf  was  no  other  tes- 
timony in  the  case  of  any  Justification.  The 
defendant  said  that  be  was  afraid  the  de- 
ceased would  get  after  him  and  his  com- 
panion, and  stick  one  of  them  with  tbe 
knlffe  Tbe  court  was  requested  to  charge 
that  the  right  of  self-defense  may  arise  from 
drcumstances  tbat  Justify  a  reasonable  ap- 
preheiuilon  of  great  bodily  harm,  and  tbat 
the  defendant  may  have  been  In  no  actual 
peril,  yet  he  would  have  tbe  right,  if  he  had 
a  reasonable  apprehension  of  great  bodily 
harm,  to  strike  the  blow  he  did  in  defense 
of  himself.  The  trial  Judge  charged  that  if 
the  deceased  bad  struck  tbe  defendant,  and 
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then  advanced  npon  lilm  again  wltb  tbe  up- 
lifted hand  with  the  knife  In  It  ready  to 
strike  again,  the  defendant  was  clearly  with- 
in his  rights  In  defending  himself  with  such 
force  as  was  necessary  to  protect  him  from 
great  bodily  injury,  or  what  he  apprehended 
reasonably  to  be  a  dangerous  situation ;  that 
the  burden  was  upon  the  defendant  to  sat- 
isfy the  Jury  that  the  circumstances  were 
such  at  the  time  he  struck  the  blow  that  be 
was  In  reasonable  apprehension  of  danger. 
He  then  added:  "The  circumstances  must  be 
such  as  to  satisfy  you  that  tbe  defendant 
had  reasonable  grounds  to  believe  he  was 
in  danger  of  life  or  limb."  This  was  an  in- 
adequate statement  of  the  law  of  self-de- 
fense. It  omits  the  situation  which  arises 
when  the  force  offered  is  not  so  great  as  to 
Involve  peril  of  life  or  limb,  where  the  de- 
fendapt  may  use  such  force  as  is  reasonably 
necessary  to  repel  the  actual  attack.  But, 
while  It  Is  inadequate  as  an  abstract  state- 
ment of  the  law  of  self-defense,  we  think 
that  It  was  not  prejudicial  to  the  plaintiff  in 
error.  The  facts  did  not  present  the  case  of 
a  mere  assault  and  battery  not  involving 
peril  of  life  or  limb,  but  an  assault  with  a 
weapon,  and  tbe  requests  to  charge  on  the 
part  of  the  defendant  naturally  called  at- 
tention to  these  facts  of  the  case  if  the 
Jury  believed  his  evidence.  The  Judge  was 
not  called  upon  to  charge  the  Jury  as  to  the 
law  under  a  state  of  facts  which  neither  the 
state  nor  the  defendant  had  shown  to  exist 

We  find  no  prejudicial  error  in  the  case, 
and  the  Judgment  is  affirmed. 


SBTTLEMEYEB  v.  PUBLIC  SERVICB 
BY.  CO. 

(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

1.  STBEET  RAII.BOADS  (J  117*)— Cbossino  Ao- 
CIDENTO— COLLISIOWS  WITH  VBHICI.EB— StTB- 
mSSION   TO   JtTBT. 

In  an  action  against  a  street  railroad  for 
death  of  decedent  in  a  collision  between  defend- 
ant's car  and  the  wagon  decedent  was  driving, 
evidence  held  to  make  out  a  case  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  f  117:*] 

2.  Dkath  ({  99*)— ExcESSivK  Damaokb. 

Where,  in  an  action  for  wronefnl  death,  it 
appeared:  That  decedent  was  50  years  old ; 
that  he  was  earning  $10  a  week;  that,  though 
at  one  time  when  running  a  farm  with  the  aid 
of  his  family  he  earned  a  much  larger  income, 
he  had  quit  farming  and  was  working  as  a  farm 
laborer;  that  in  three  months'  time  he  had 
contributed  only  $40  to  the  support  of  bis  fam- 
ily; that  ell  but  four  of  his  children  were  mar- 
ried ;  and  that  the  unmarried  children  were 
aged  14,  20,  22,  and  24  years  of  age,  respective- 
ly—a verdict  for  $6,000  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i$  125-180;    Dec  Dig.  S  99.*] 

Action  by  Sidney  L.  Settlemeyer,  adminis- 
trator, etc.,  against  the  Public  Service  Rail- 
way Company.  Verdict  for  plaintiff.  Heard 
on  rule  to  show  cause.    Rule  made  absolute. 


Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE  and  8WAYZE  and  PAR- 
KER, JJ. 

Randolph  Perkins,  for  plaintiff.  Edwards 
&  Smith,  for  defendant 

PER  CURIAM.  The  decedent  was  killed 
as  the  result  of  a  collision  between  a  street 
car  of  the  defendant  company  and  a  wagou 
driven  by  him.  He  was  at  the  time  coming 
out  of  a  cross-street  Tbe  motorman  testified 
that  he  saw  the  wagon  coming  out  of  the 
cross-street  on  a  lively  walk  when  he  was 
20  or  25  feet  away.  Tbe  car  struck  tbe 
wagon  at  a  point  between  the  horses  and  the 
body  of  tbe  wagon.  These  facts  made  a 
case  for  tbe  Jury.  Tbe  man  was  driving  only 
at  a  lively  walk,  and  there  is  nothing  to  in- 
dicate that  that  was  not  a  reasonable  rate  of 
speed.  He  reached  the  point  of  crossing  go- 
ing at  that  rate  of  speed  in  advance  of  the 
car,  and  the  car  was  at  such  a  distance  that 
tbe  Jury  had  the  right  to  infer  that  it  might 
have  been  stopped  in  time  to  avoid  the  col- 
lision if  it  had  Itself  been  going  at  a  rea- 
sonable rate  of  speed.  The  Jury  awarded  the 
plaintiff  $6,000. 

The  decedent  was  earning  $10 'a  week,  but 
in  three  months'  time  had  contributed  only 
$40  to  the  support  of  bis  family.  He  was 
50  years  of  age.  There  was  some  testimony 
that  at  one  time,  when  he  had  been  running 
a  farm  wUh  the  aid  of  bis  family,  he  bad 
earned  a  much  larger  income,  but  the  proof 
was  that  he  had  quit  farming,  and  had  sold 
his  tools,  and  was  working  as  a  farm  labor- 
er for  another  man.  His  family  were  pretty 
well  grown  up.  All  but  four  of  bis  children 
were  maixled  and  had  homes  of  their  own. 
Of  those  who  were  unmarried,  one  was  24 
years  of  age,  another  22,  another  20,  and 
another  14.  Under  these  circumstances  a 
verdict  of  $6,000  as  compensation  for  the 
pecuniary  loss  which  the  family  bad  sus- 
tained by  reason  of  the  father's,  death  Is  ab- 
surd. We  think,  also,  that  the  trial  Judge 
ought  to  have  charged,  as  requested  by  the 
defendant,  that  there  was  not  sufficient  data 
as  to  tbe  profits  made  by.  the  decedent  in  his 
farming  operations  to  afford  any  basis  to 
estimate  damages. 

The  rule  must  therefore  be  made  abaolute. 


HOWARD  v.  WATERS  et  al. 
(Supreme  Court  of  New  Jersey.    June  7,  1009.) 

MUNICIPAI,  COBFOBATIONS  ({  763*)— TqETS  0» 

Officeb- LiABiLirr. 

Where  there  was  nothing  to  show  that  de- 
fendant city  directed  a  seizure  or  sale  of  plain- 
tiff's goods  under  a  tax  warrant  or  received 
the  proceeds  of  the  sale  with  knowledge  that  the 
goods  belonged  to  plaintiff,  the  officer  having 
merely  seized  goods  of  plaintiff  when  directed 
to  seize  another's  goods,  defendant  was  not  lia- 
ble for  the  wrongful  seizure  and  sale. 

[EJd.   Note.— For  other  cases,   see   Monlclpal 
Corporations,  Dec.  Dig.  {  753.*] 
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"Not  to  be  officially  reported." 

Action  by  Mary  Howard  against  Robert 
Waters  and  the  Mayor  and  Common  Council 
of  the  City  of  Rahway.  Rule  to  show  cause 
why  a  verdict  rendered  against  the  city 
should  not  be  set  aside  and  a  new  trial 
granted.    Rale  made  absolute. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE,  and  SWAYZB  and  PAR- 
KER. JJ. 

Samuel  Koestler,  for  plaintiff.  Francis  V. 
Dobbins  and  Horace  Coddlngton,  for  defend- 
ants. 

PER  CURIAM.  The  plaintiff  sued  to  re- 
cover damages  because  of  the  alleged  seizure 
and  sale  of  her  personal  property  by  a  man 
named  McGulrk,  a  deputy  tax  collector,  by 
virtue  of  a  tax  warrant  directing  blm  to  col- 
lect taxes  assessed  against  Howard  &  Co. 
The  action  Is  In  tort  There  Is  nothing  to 
show  that  the  dty  directed  or  authorized 
McGulrk  to  seize  the  plaintiff's  goods,  nor 
is  there  anything  to  show  that  they  received 
the  proceeds  of  the  sale  with  knowledge  that 
the  goods  sold  belonged  to  the  plaintiff.  So 
far  as  apr)ear8,  the  case  is  an  ordinary  one 
of  an  officer  directed  by  his  writ  to  seize  the 
goodB  of  one  person,  and  in  disobedience  of 
the  writ  seizing  the  goods  of  another.  Un- 
der these  circumstances  It  Is  clear  that  there 
WHS  no  liability  on  the  part  of  the  city.  The 
question  seems  to  have  been  presented  to  the 
trial  Judge  In  the  reasons  for  nonsuit,  and 
we  think  the  motion  should  have  been  grant- 
ed. The  rule  to  show  cause  recites  that  the 
verdict  was  rendered  against  the  city  of 
Rahway.  There  Is  nothing  before  us  to  In- 
dicate what  verdict.  If  any,  was  rendered 
against  Waters. 

The  consequence  Is  that  the  rule  obtained 
by  the  dty  of  Rahway  for  a  new  trial  must 
be  made  absolute. 


08  N.  J.  L.  29<) 

DIXON  et  al. 


T.  RUSSELL  et  al. 


(Sopieme  Court  of  New  Jersey.    May  21, 1909.) 

1.  Statdtcb  (I   109»)— Trnj*— Paetiouiari- 
TT  Required. 

The  degrees  of  particularity  which  must 
be  observed  in  the  title  of  a  statute  rest  In 
legislative  discretion,  not  being  defined  by  the 
Constltntion,  and  the  generality  of  a  title  will 
not  be  fatal  to  the  act  if  by  fair  intendment  it 
can  be  connected  with  it. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  {  136;   Dec.  Dig.  {  109.*] 

2.  STATtmcs  (I  121  •)— Titles — Conbtitotion- 

AX    RKQUIBBMBNTB— SiNOLB    OBJECT   IN    Tl- 
TI.B. 

P.  L.  1906,  p.  4S2,  c.  228,  being  "An  act  to 
amend  an  act  entitled  'An  act  to  tax  inteRtatea' 
estates,  gifts,  legacies,  devises  and  collateral  in- 
heritance in  certain  cases,' "  Is  not  violative  of 
Const,  art.  4,  f  7,  par.  4,  requiring  every  law  to 
embrace  but  one  object,  which  shall  be  express 
In  its  title. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Dec  Dig.  f  121.»] 


3.  Taxatiow  (I  867*)  —  iNKEBiTAKCE  Tax  — 
Pboperty  Subject— "Leqacies." 

Shares  of  stock  in  a  New  Jersey  corpora- 
tion belonging  to  a  testatrix,  resident  of  Rhode 
Island,  and  passing  under  a  bequest  in  her  will, 
are  subject  to  the  inheritance  tax  imposed  by 
P.  L.  1906,  p.  432,  c  228.  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  tax  intestates' 
estates,  legacies,'  "  etc.,  which  by  section  1,  subd. 
2,  imposes  a  tax  when  the  transfer  is  by  will  of 
property  within  the  state,  and  decedent  was  a 
nonresident  of  the  state  at  death :  the  stock  be- 
ing embraced  by  the  term  "legacies"  as  used  in 
the  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  ]ftS2;  Dec.  Dig.  {  867.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4054-4057;    vol.  8.  p. '7703.] 

4.  CoKSTrruTioNAL  Law  (8  48*)  —  Pbesump- 

TI0NB--LEQI8I.ATIVB  INTENT  TO  ENACT  VAL- 
ID Law. 

In  construing  a  statute  it  will  be  presum- 
ed that  the  Legislature  intended  to  pass  a  valid 
enactment,  and  hence  a  construction  which  will 
support  the  validity  of  the  act,  rather  than  one 
which  will  invalidate  it,  will  be  adopted,  nnless 
the  vice  or  illegality  Is  clearly  discernible. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  t  46;    Dec.  Dig.  i  48.»1 

5.  Statttteb  (J  121*)  — Title  — Vauditt — 
"Tbansfeb"— "Passtno"— "Chakoe  of  Ti- 
tle"— "Chanoe  of  Possession." 

The  title  of  P.  L.  1906,  p.  432,  c.  228,  en- 
titled "An  act  to  amend  an  act  entitled  'An  act 
to  tax  intestates'  estates,  gifts,  leirncies,  devises 
and  collateral  Inheritance  in  certain  cases,' "  Is 
sufficiently  comprehensive  to  includet  the  sub- 
ject-matter of  section  1,  subd.  2,  thereof,  provid- 
ing thst  a  tax  may  be  imposed  when  the  trans- 
fer is  by  will  of  property  within  the'  state  and 
decedent  was  a  nonresident  at  death ;  the  word 
"transfer"  being  used  as  synonymous  «ith 
"passing,"  "change  of  title,"  or  "change  of  pos- 
session. 

TRd.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  121.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1056-1059;    vol.  8,  pp.  7064-7070, 

a  COUBTS   (S   24*1  —  JWBISOICnON— JUBISDIO- 

TioN  BT  Consent. 

The  principle  that  consent  can  confer  Juris- 
diction spplies  only  where  the  tribunal  whose  Ju- 
risdiction is  in  question  has  general  power  to 
hoar  the  controversy,  and  not  where  the  juris- 
diction or  power  is  not  authorized  by  law  or 
conferred  npon  it  by  the  Constitution,  and 
hence  the  Jurisdiction  of  a  surrogate  to  assess 
an  inheritance  tax  Imposed  by  P.  L.  1906.  p. 
432,  c.  228,  must  be  established  by  more  than 
a  mere  estoppel  in  pais  alleged  to  arise  from 
the  pro  forma  request  by  an  executor  to  a  surro- 
gste  that  he  assess  the  tax. 

[Bd.  Note. — For  other  cases,  see  Courts,  Cent, 
Dig.  SS  76-78 ;   Dec  Dig.  (  24.*] 

7.  Cottbts  [i  2»)— JuBisDicnoN— Gbounds. 

The  jurisdiction  of  a  court  can  never  depend 
upon  the  merits  of  a  case  brought  before  it, 
bnt  depends  upon  its  right  to  hear  and  decide  it 
at  all. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  1 ;   Dec.  Dig.  (  2.»] 

8.  Taxation  (|  892*)  — .  iNHERrrANCs  Tax  — 
JuBisDicTiON  or  Subbooate  to  Levt  As- 
sessment. 

Act  Hay  15.  1894  (P.  L.  p.  818),  |  IS,  im- 
posing an  inheritance  tax,  provides  that  the 
surrogate  or  register  of  the  Prerogative  Court, 
on  the  application  of  any  interested  party  or 
upon  his  own  motion,  shall  appoint  an  appraiser 
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whenever  occasion  may  require.  Section  15  pro- 
Tldee  that  the  ordinary  or  orphans'  court  In  the 
county  in  which  the  real  property  of  a  dece- 
dent, not  a  resident  of  the  state,  is  situated, 
shall  have  Jurisdiction  to  determine  all  ques- 
tions in  relation  to  the  tax  imposed  by  the  act. 
Held,  that  the  surrogate  has  jurisdiction  to  levy 
the  assessment  of  an  inheritance  tax  imposed 
by  the  act  as  amended  by  P.  L.  190S,  p.  432,  c. 
228,  upon  the  application  of  decedents  execu- 
tor with  the  right  to  appeal  to  either  the  ordi- 
nary or  orphans'  court. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec  Dig.  {  892.*] 

Certiorari  by  William  V.  Dixon  and  oiberfl, 
executors  of  Martha  T.  Fiske,  against  George 
B.  Russell  and  another,  to  review  an  order 
levying  an  Inheritance  tax.  Order  and  levy 
affirmed. 

McCarter  ft  English,  ft>r  prosecutor.  Theo- 
dore Backes  and  Edmund  Wilson,  Atl7.  Gen., 
tor  defendants. 

MINTURN,  J.  Martha  T.  Flake  died  tes- 
tate, at  Cairo,  Egypt,  on  the  23d  day  of  Jan- 
nary,  1908,  being  a  resident  of  the  state  of 
Rhode  Island  at  the  time  of  her  death.  Let- 
ters testamentary  were  issued  upon  her  es- 
tate as  a  nonresident  testatrix  by  the  surro- 
gate of  New  York  county  to  the  prosecutors. 
She  was  not  the  owner  of  real  estate  within 
this  state,  but  was  possessed  at  the  time  of 
her  decease  of  1,150  shares  of  the  capital 
stock  of  tbe  Standard  Oil  Company,  a  corpo- 
ration of  New  Jersey,  the  certificates  of 
which  stock  were  not  within  this  state  at  the 
time  of  the  decedent's  death.  The  said  stock 
passed  pursuant  to  the  bequests  contained  in 
the  will  to  persons  and  corporations  not  with- 
in the  exemption  clause  of  the  inheritance 
act  of  this  state.  The  executors  of  the  de- 
ceased applied  to  the  Standard  Oil  Company, 
at  Its  office  In  this  state,  to  transfer  the  said 
shares  of  stock,  but  the  officials  declined  to  do 
so  upon  the' ground  that  the  stock  might  be 
liable  to  an  Inheritance  tax.  Application  was 
then  made  by  the  executors  to  the  surrogate 
of  Essex  county  to  levy  a  tax  on  the  shares 
for  the  purpose  of  forming  a  basis  for  an  ap- 
plication to  this  court  to  determine  the  le- 
gality of  the  tax  so  fixed.  The  surrogate.  In 
performance  of  this  duty,  appointed  apprais- 
ers, and,  npon  their  report  levied  a  tax  on 
the  said  shares  and  forwarded  the  same  to 
the  State  Comptroller,  who  has  since  made 
demand  upon  the  executors  for  the  payment 
of  the  tax  so  levied.  The  prosecutors  refused 
payment  of  the  tax  npon  the  ground  of  the 
surrogate's  want  of  Jurisdiction  to  assess  It, 
and  upon  the  ground  that  the  act  nnder  which 
It  was  assessed  is  unconstitutional. 

Were  It  not  for  the  existence  of  the  act  of 
1806  (P.  L.  p.  432,  c.  228),  the  case  of  Nellson 
and  Russell,  71  Atl.  286,  recently  determined 
by  the  Court  of  Errors,  would  be  dispositive 
of  the  case  at  bar,  as  tbe  facts  In  the  Nellson 
Case  were  mutatis  mutandis  substantlaUy 
similar  to  the  case  sub  Judlcl.    It  was  there 


enunciated  that  the  tax  In  question  was  not  a 
property  tax  but  a  succession,  or  transfer  tax 
or  legacy  duty  upon  shares  of  stock  of  a  New 
Jersey  corporation,  which,  notwithstanding 
the  foreign  domicile  of  the  holder,  bad  their 
situs  in  this  state ;  but  that  notwithstanding 
that  status,  they  were  not  subject  to  the  In- 
heritance tax  Imposed  by  the  act  of  May  15, 
1894  (P.  L.  p.  318).  The  act  of  1906  provides 
the  ditferentlatlng  factor  in  the  case  at  bar 
and  supplies  the  basis  for  the  tax  In  question. 
It  is  entitled  "An  act  to  amend  an  act  enti- 
tled 'An  act  to  tax  Intestates'  estates,  gifts, 
legacies,  devises  and  collateral  Inheritance  in 
certain  cases,'"  and  by  the  second  subdivi- 
sion to  the  first  section  thereof  It  provides 
that  a  tax  may  be  Imposed  "when  the  trans- 
fer is  by  will  or  Intestate  law  of  property 
within  the  state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death." 
The  prosecutors  reasons  synthetically  con- 
sidered Involve  two  propositions,  the  first  of 
which  attacks  the  constitutionality  of  this  act, 
as  In  contravention  of  article  4,  f  7,  par.  4* 
of  the  state  Constitution,  which  requires  ev- 
ery law  to  embrace  but  one  object,  which 
shall  be  expressed  In  Its  title,  and  the  other 
that  the  acts  of  the  surrogate  in  assessing 
the  tax  and  the  Comptroller  in  attempting  to 
collect  It  are  coram  non  Judici  and  void  for 
want  of  Jurisdiction.  The  title  of  this  act 
fairly  includes  the  subject-matter  of  this  lit- 
igation In  specifying  "legacies"  as  the  legal 
term  indicative  of  the  matters  with  which  it 
purports  to  deaL  The  shares  of  stock  In 
question,  according  to  the  stipulation  In  the 
case,  passed  under  a  bequest  contained  In  de- 
cedent's will,  and  therefore  are  within  the 
meaning  of  the  term  "legacies."  And  as  the 
object  of  the  act  sub  Judlcl  Is  to  impose  a  tax 
Inter  alia  upon  "legacies"  not  within  the  ex- 
emption clause  of  the  statute.  It  seems  man- 
ifest that  the  subject-matter  of  this  contro- 
versy Is  plainly  comprehended  In  the  title  of 
the  act  That  the  title  of  this  act  Is  not  sub- 
ject to  the  criticism  of  the  prosecutor  In  this 
regard  Is  Indicated  by  the  following  language 
of  Mr.  Justice  Van  Syckel  in  Walter  v.  Town 
of  Cnlon,  S3  N.  J.  Law,  850:  "The  degrees 
of  particularity  which  must  be  used  In  the 
title  of  the  act  rest  In  legislative  discretion, 
and  is  not  defined  by  the  Constitution.  There 
are  many  cases  where  the  object  might  with 
great  propriety  be  more  specifically  stated, 
yet  generality  of  the  title  will  not  be  fatal 
to  the  act  If  by  fair  intendment  It  can  be  con- 
nected with  it"  To  the  same  effect  are  Kirk- 
Patrick  &  New  Brunswick,  40  N.  J.  Eq.  51, 
and  Bnmsted  v.  Govern,  47  N.  J.  Law,  373, 
1  AtL  835. 

Nor  is  the  act  within  the  constltntlonal 
inhibition  because,  as  the  prosecutor  alleges, 
its  provisions  are  more  comprehensive  than 
the  title  of  the  act  This  criticism  Is  direct- 
ed to  paragraph  2  of  section  1  of  the  act,  and 
if  the  criticism  were  warranted,  it  may  well 
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be  that  the  Bubdlvlslon  referred  to  might  be 
exscinded  without  affecting  the  remaining 
provisions  of  the  act  as  the  paragraph  in 
question  forms  an  Independent  substantive 
clause.  State  t.  Corrlgan,  72  N.  J.  Law,  64, 
60  Atl.  S15;  State  ▼.  Davis,  73  N.  J.  Law, 
680,  64  Atl.  1134.  It  must  be  assumed,  how- 
ever, upon  well-settled  principles  of  statutory 
construction,  that  the  Legislature  intended  to 
IMSB  a  valid  enactment ;  and  therefore  a  con- 
struction which  will  support  the  validity  of 
the  act,  rather  than  one  which  will  Invalidate 
it,  will  be  adopted,  nnless  the  vice  of  ille- 
gality is  clearly  discernible.  Road  Commis- 
sion V.  Harlng  Township,  55  N.  J.  Law,  327, 
28  Atl.  915;  In  re  Drainage  App.,  85  N.  J. 
Law,  497. 

Adopting  this  canon  of  construction,  it  may 
be  said  with  reason  that  the  word  "transfer," 
in  section  1  of  the  act,  was  used  by  the  Leg- 
lalatare  as  synonymous  with  "passihg"  or 
"change  of  title"  or  "change  of  possession." 
This  legislative  intent  is  confirmed  by  the 
fiict  that  the  words  "transfer"  and  "pass"  are 
nsed  throughout  the  act  Interchangeably,  to 
indicate  a  change  of  title  or  a  change  of  ben- 
eficial ownership,  in  which  event  the  tax  un- 
der certain  conditions  is  to  be  assessed.  -  The 
Jurisdiction  of  the  surrogate,  however,  to  as- 
sess the  tax,  must  be  established  by  more 
than  a  mere  estoppel  in  pais  arising,  as  is 
claimed  by  the  learned  Attorney  General,, 
from  the  fact  that  the  prosecutor  pro  forma 
requested  that  the  assessment  be  levied  as 
the  basis  for  invoking  this  writ,  because  man- 
ifestly this  statutory  proceeding  does  not  es- 
tablish a  tribunal  of  which  it  can  be  said 
that  consent  can  confer  Jurisdiction.  That 
principle  can  be  Invoked  only  where  the  tri- 
bunal whose  Jurisdiction  Is  In  question  has 
general  power  to  hear  the  controversy,  and 
is  not  applicable  where  the  Jurisdiction  or 
power  Is  not  authorized  by  law,  or  conferred 
upon  it  by  the  Constitution.  11  Cyc.  673,  and 
eases ;  Cooley's  Const  LIm.  398. 

As  was  stated  in  Re  Watkins,  7  Pet  568, 
8  L.  Ed.  786:  "The  Jurisdiction  of  a  court 
can  never  depend  npon  the  merits  of  a  case 
brought  before  It,  bat  upon  Its  right  to  hear 
and  decide  It  at  all."  The  necessity,  how- 
ever, for  invoking  the  principle  of  estoppel, 
is  not  at  all  apparent  For  it  Is  quite  mani- 
fest that  the  Jurisdiction  of  the  surrogate 
and  the  State  Comptroller  Is  established  by 
tbe  language  of  the  legislation  under  consid- 
eration. Section  13  In  Act  March  23,  1802  (P. 
Ik  p.  2U);  Act  March  16,  1893  (P.  L.  p.  371), 
and  Act  May  15, 1894  (P  L.  p.  823),  provides: 
"The  surrogate  or  register  of  the  Preroga- 
tive Court,  on  the  application  of  any  inter- 
ested party  or  npon  his  own  motion  shall 
appoint  some  competent  person  as  apprais- 
er as  often  as,  and  whenever  occasion  may 
require."  Section  16  provides  that:  '^he 
ordinary  or  orphans'  court  in  the  county 
In  wbidi  the  real  property  of  a  decedent 


who  was  not  a  resident  of  this  state  Is  situat- 
ed, or  In  the  county  of  which  the  decedoit 
was  a  resident  at  the  time  of  his  death  shall 
have  Jurisdiction  to  hear  and  determine  all 
questions  In  relation  to  the  tax  arising  under 
the  provisions  of  this  act"  The  effect  of  this 
legislation  Is  to  confer  Jurisdiction  upon  ei- 
ther the  surrogate  or  the  register  of  the  Pre- 
rogative Court  to  levy  the  assessment  with 
the  right  of  appeal  as  the  facts  may  require 
to  either  the  ordinary  or  to  the  orphans' 
court  In  re  Vlneland  Historical  Society,  66 
N.  J.  Eq.  294,  66  Atl.  1039. 

On  the  case  at  bar  the  surrogate,  "upon 
the  application  of  an  Interested  party,"  as 
provided  for  in  section  13  of  the  act,  appoint- 
ed an  appraiser,  who  assessed  the  tax  in  con- 
troversy ;  and  this  action  was  manifestly  the 
exercise  of  a  power  conferred  upon  him  by 
the  legislation  which  Imposed  the  tax. 

The  order  of  the  surrogate  and  the  levy 
of  the  tax  thereunder  are  affirmed. 

(T8  N.  J.  U  4() 

LONG  DOCK  CO.  v.  STATE  BOARD  OP  AS- 
SESSORS et  al.  MORRIS  &  ESSEX  B. 
CO.  V.  SAME.  CENTRAL  R.  OF  MEW 
JERSEZ  V.  SAME. 
(Supreme  Court  of  New  Jersey.  May  21,  1909.) 
L  Taxation  ({  390*)  —  Sboond-Class  Rao.- 
BOAO  Pbopebtt— Assessment. 

In  the  ascertaimnent  of  the  value  of  sec- 
ond-class railroad  property  nnder  subdivision  2 
of  section  3  of  the  revised  act  of  March  27, 
1888  (P.  L.  p.  271),  for  the  taxation  of  railroad 
and  canal  property^  the  State  Board  of  Asses- 
sors is  required  to  value  such  property  at  the 
value  it  has  in  exchangs  for  money  as  shown 
by  the  testimony,  L  e.,  at  Its  market  value. 
Additional  value  imparted  to  such  property  by 
its  use  under  a  railroad  franchise  should  not  be 
included  in  such  ascertainment 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  ||  652-658;   Dec.  Dig.  i  390.*] 

2,  Taxation  ({  890*)  —  Skcond-Ci.a8s  Rail- 
BOAD  PaopsBTT— Assessment. 

The  du^  of  the  State  Board  of  Assessors 
under  the  supplemental  act  of  March  4,  1006 
(P.  L.  p.  15),  IS  the  same  and  none  other  than 
that  regnirea  of  them  by  section  3  of  the  revised 
act  of  March  27,  1888  (P.  L.  p.  270),  recited  in 
such  supplement 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  890.*] 

(Syllabus  by  the  Court) 

3.  Taxation  (S  390*)— "Pbopebtt  Useo  roa 
Railboad  and  Canai.  Pubfosxs." 

The  expression  "property  nsed  for  railroad 
and  canal  purposes"  is,  upon  the  question  ol  its 
valuation  nnder  subdivision  2,  f  3,  Act  March 
27,  1888  (P.  L.  p.  271),  for  the  taxation  of  rail- 
road and  canal  property,  the  precise  equivalent 
of  "property  to  which  a  value  is  imparted  by  its 
use  under  a  railroad  or  canal  franchise." 

[E}d.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  89a*l 

Certiorari  by  the  Long  Dock  Company 
against  ttte  State  Board  of  Assessors  and  oth- 
ers,  and  by  Morris  ft  Essex  Railroad  Com- 
pany against  the  sanie  defendants,  and  by 
the  Coitral  Railroad  of  New  Jersey  against 
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the  same  defendants,  to  review  certain  as- 
sessments.    Assessments  set  aside. 

See,  also,  65  Atl.  244;  75  N.  J.  Law,  120, 
67  AO.  672. 

These  writs  of  certiorari  bring  up  for 
review  the  action  of  tlie  State  Board  of  As- 
sessors In  placing  a  valuation  upon  the  ter- 
minal lands  of  the  prosecutors  in  Jersey  City 
and  Hobolien  under  the  supplement  to  the 
act  for  the  taxation  of  railroad  and  canal 
property  approved  March  4,  1908  i}?.  L.  p. 
15). 

There  is  one  question  tliat  is  raised  by  the 
reasons  filed  in  each  case  the  precise  nature 
of  wtilch  will  be  made  to  appear  by  a  brief 
recital  of  antecedent  legislation  and  adjudi- 
cation. 

In  1884  the  original  statute  for  the  taxa- 
tion of  railroad  and  canal  property  was  en- 
acted, by  the  provisions  of  which  all  the 
property  of  these  corporations  was  to  be 
assessed  for  taxation;  property  not  used  for 
railroad  purposes  being  made  assessable 
by  local  assessors,  and  all  property  tliat  was 
so  nsed  being  made  assessable  by  a  State 
Board  of  Assessors,  who  were  required  in 
ascertaining  the  true  value  of  such  property 
to  ascertain  the  value  (1)  of  the  main  stem, 
(2)  of  other  real  estate  used  for  railroad 
purposes,  called  "second-class  railroad  prop- 
erty," (3)  of  tangible  personal  property,  and 
(4)  of  the  franchise.  The  revision  of  this 
act  in  1888  (P.  L.  p.  269)  did  not  vary  these 
requirements. 

The  duty  thus  imposed  was  performed  by 
the  State  Board  of  Assessors  uninterrupted- 
ly from  1884  to  1005,  when,  by  the  provisions 
of  the  so-called  "Perkins  act"  (Act  May 
18,  1906  [P.  L.  p.  671]),  such  duty  as  to  sec- 
ond-class railroad  property  was  transferred 
to  the  local  municipal  assessors,  who  made 
such  assessments  for  the  years  1906  and  1907. 

On  March  3,  1908,  the  Perkins  act  was 
declared  to  be  unconstitutional  (United  N. 
J.  K.  R.  Co.  V.  Parker,  75  N.  J.  Law,  771, 
69  Atl.  239),  and  on  the  following  day  the 
Legislature  passed  the  remedial  act  under 
which  the  valuations  and  assessments  now 
l>efore  us  were  made  by  the  State  Board  of 
Assessors.  This  supplement,  after  recittng 
the  foregoing  facts  and  the  further  fact 
that  the  time  within  which  the  State  Board 
of  Assessors  might  make  a  proper  assess- 
ment had  by  reason  of  the  premises  expired, 
enacted  that  the  time  for  the  performance  by 
the  State  Board  of  Assessors  of  their  duty 
under  the  revised  act  of  1888  with  respect 
to  the  valuation  and  assessment  of  second- 
class  railroad  property  for  the  years  1906 
and  1907  be  extended,  and  that  within  such 
extended  time  such  duty  should  be  per- 
formed. 

In  their  performance  of  this  duty  which, 
saving  as  to  time,  was  precisely  the  original 
and  normal  duty  Imposed  on  such  board  by 
the  revised  act  of  1888,  the  State  Board  of 
Assessors  placed  upon  the  terminal  lands 
of  the  respective  prosecutors  the  valuations 


shown  by  the  returns  to  these  several  writs 
of  certiorari.  These  valuations  are  now  at- 
tacked by  each  of  the  prosecutors  upon  the 
ground  that  as  part  of  the  taxing  scheme 
in  question  they  are  in  excess  of  the  true 
value  of  said  lands.  The  returns  to  these 
writs  bring  up  the  preliminary  assessments 
and  the  objections  thereto  filed  with  the 
State  Board  of  Assessors,  together  with  the 
exceptions  to  the  final  determination  of  the 
board.  Upon  the  questions  of  fact  a  volu- 
minous mass  of  testimony  taken  before  the 
State  Board  is  returned,  upon  the  weight 
of  which,  as  well  as  upon  the  legal  questions 
involved,  counsel  representing  the  prosecu- 
tors and  the  two  taxing  districts  affected 
have  presented  comprehensive  arguments 
both  orally  and  by  briefs  prepared  both  be- 
fore and  after  the  oral  argument. 

Argued  February  term,  1909.  before  OAB- 
RISON,  BERGEN,  and   VOORUKBS,  JJ. 

William  H.  Corbin,  for  Long  Dock  Com- 
pany. William  D.  Edwards,  for  Morris  & 
B.  R.  Co.  Gewge  Holmes  and  R.  V.  Linda- 
bury,  for  Central  R.  Co.  Warren  Dixon,  for 
Jersey  City.  Horace  W.  Allen,  for  city  of 
Hoboken. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  From  the  testimony  brought  up  by 
these  writs,  we  find  two  facts  touching  the 
valuation  placed  by  the  State  Board  of  As- 
sessors upon  the  terminal  lands  of  the  re- 
spective prosecutors  to  review  which  these 
suits  have  been  brought:  First,  that  as  to 
the  lands  of  each  of  the  prosecutors  such 
valuation  is  in  excess  of  the  value  such  lands 
have  in  exchange  for  money,  1.  e.,  their  mar- 
ket value.  Second,  that  the  valuation  of 
such  lands  by  the  State  Board  of  Assessor! 
in  so  far  as  It  is  in  excess  of  their  market 
value  Is  based  upon  and  represents  the  value 
imparted  to  such  lands  by  their  actual  use 
for  railroad  purposes  under  the  franchises 
of  the  respective  corporations  so  using  them. 

In  view  of  these  findings  of  fact,  the  perti- 
nent legal  questions  are:  First,  what  is  the 
nature  of  the  duty  Imposed  upon  the  State 
Board  of  Assessors  by  the  supplemental  act 
of  March  4,  1008?  And,  second,  in  the  per- 
formance of  the  duty  imposed  by  that  sup- 
plement is  the  State  Board  of  Assessors  to 
value  second-class  railroad  property  at  Its 
market,  1.  e.,  its  money  exchange  value,  or 
are  they  to  Include  In  such  valuation  the 
additional  value  that  is  Imparted  to  such 
property  by  reason  of  its  use  under  the 
franchise  of  the  company  so  using  It? 

The  first  of  these  questions  is  answered 
by  the  act  itself,  viz.,  that  the  duty  it  re- 
quires of  the  State  Board  of  Assessors  is 
that  required  by  the  provisions  of  subdivi- 
sion 2  of  section  3  of  the  revised  act  of  1888. 
There  is  no  suggestion  in  the  supplemental 
act  that  the  State  Board  is  to  perform  any 
other  or  difTerent  duties  under  the  recited 
section  of  the  revised  act  than  such  board 
would  have  performed  in  due  course  if  the 
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Perkins  act  had  never  been  passed.  The 
sole  question  therefore  la  whether  or  not. 
In  the  valuation  of  second-class  railroad 
pr«9>erty  under  subdivision  2  of  section  3 
of  the  act  of  1888,  the  State  Board  of  As- 
sessors Is  to  Include  In  and  enhance  such 
valuation  by  an  additional  value  that  Is  Im- 
parted to  such  property  by  the  circumstance 
that  It  is  used  under  a  railroad  franchise. 

We  think  that  the  Increase  of  value  over 
and  above  its  market  value  that  Is  imparted 
to  second-class  railroad  property  by  reason 
of  Its  nse  under  a  railroad  franchise  should 
not  be  Included  In  the  valuation  of  such 
property  by  the  State  Board  of  Assessors  un- 
der section  3,  subd.  2,  of  the  act  of  1888,  and 
that  the  opposite  course  would  be  directly 
contrary  to  the  scheme  of  such  act;  in  oth- 
er words,  that  It  is  absolutely  essential  to 
the  Integrity  of  the  taxing  scheme  of  this 
act  that  the  valuation  placed  upon  tangible 
real  property  under  subdivision  2  of  section 
3  of  the  act  shall  not  include  any  element  of 
value  that  Is  Imparted  to  It  by  tjie  Intangible 
property,  1.  e.,  the  franchise,  that  Is  to  be 
valued  under  subdivision  4  of  the  same  sec- 
tion.   The  reason  for  this  Is  we  think  clear. 

It  Is  matter  of  political  history  that  the 
paramount  object  sought  to  be  attained  by 
the  act  of  1884  for  the  taxation  of  railroad 
and  canal  property  was  the  taxation  of  the 
franchises  of  these  corporations,  and  It  Is 
apparent  from  an  examination  of  the  provi- 
sions of  the  act  that  Its  predominating  pur- 
pose in  snch  taxation  was  that  the  money  de- 
rived from  that  particular  source,  1.  e.,  the 
taxation  of  railroad  and  canal  franchises, 
should  go  to  the  state  for  state  purposes 
whatever  disposition  might  l>e  made  of  the 
money  derived  under  the  act  from  the  taxa- 
tion of  the  tangible  real  property  of  these 
corporations  situated  In  the  various  taxing 
districts. 

To  meet  these  requirements  ^he  act  of 
1884  Imposed  upon  property  used  for  rail- 
road and  canal  purposes  a  single  tax  In  the 
distribution  or  apportionment  of  which,  as 
between  the  state  and  the  taxing  districts, 
80  much  of  the  entire  tax  as  represented  the 
value  of  the  franchise  (and  certain  of  the 
tangible  .property)  was  to  go  to  the  state 
by  which  such  franchise  bad  been  granted, 
and  80  much  as  was  based  upon  the  real 
property  situate  In  the  taxing  districts  was 
to  go  to  those  districts  by  which  but  for  this 
act  snch  property  would  have  been  taxed. 
This  scheme  taxed  the  value  of  the  franchise 
f(Hr  the  sole  benefit  of  the  state. 

Snch  being  the  scheme  and  the  equity  of 
the  act.  It  was  Imperatively  requisite  not 
only  that  the  franchise  should  be  assessed 
and  taxed  at  Its  true  value,  but  also  that  the 
tax  yielded  by  It  should  go  to  the  state  and 
not  to  the  taxing  districts. 

These  being  the  paramount  purposes  of 
the  act,  the  problem  was  how  to  assess  and 
tax  this  Intangible  property  so  as  to  se- 
entt  these  results,  and  at  the  same  time  to 


comply  with  the  constitutional  requirement 
that  property  shall  be  assessed  for  taxes  by 
uniform  rules  according  to  its  true  value. 

The  elements  that  entered  Into  this  prob- 
lem were  deemed  by  the  Legislature,  and 
subsequently  by  the  court  of  last  resort,  to 
be  sufficiently  marked  and  characteristic  to 
form  the  basis  of  a  general  law  for  the  as- 
sessment and  taxation  of  the  property  of 
railroads  and  canals,  chief  among  which  was 
the  circumstance  that  the  franchise  value, 
which  It  was  the  paramount  object  of  the 
act  to  reach,  was  In  the  nature  of  things 
distributed  over  the  entire  property,  real 
and  personal,  that  was  used  under  It,  Im- 
parting some  modicum  of  such  value  to 
every  Item  thereof  wherever  situated  and 
however  used  In  furtherance  of  the  object 
for  which  such  franchise  was  granted.  The 
practical  Impossibility  of  the  apportionment 
by  any  uniform  rule  of  this  unique  value 
among  the  hundreds  of  thousands  of  items 
of  property  of  these  companies  by  the  as- 
signment by  the  local  assessors  to  each  Item 
of  the  Increment  In  value  specially  Imparted 
to  It  was  the  effective  characteristic  laid  bold 
of  by  the  Legislature  upon  which  to  rest  a 
comprehensive  and  constitutional  scheme 
for  the  assessment  and  taxation  of  all  of  the 
property  of  these  corporations  including  their 
franchises.  In  general  terms  the  basis  of  the 
classification  adopted  was  "property  used  for 
railroad  and  canal  purposes,"  but  a  moment's 
reflection  will  suffice  to  show  that  the  only 
feature  of  such  nse  that  was  strictly  germane 
to  the  legislative  object  In  question,  viz.,  the 
valuation  of  such  property  for  the  purpose 
of  Its  taxation,  was  the  value  Imparted  to 
such  property  by  such  use,  and.  Inasmuch 
as  such  use  was  solely  by  virtue  of  a  fran- 
chise so  to  use,  the  expression  "property  used 
for  railroad  and  canal  purposes"  Is  upon  the 
question  of  Its  valuation  under  the  act  the 
precise  equivalent  of  "property  to  which  a 
value  la  Imparted  by  Its  use  under  a  rail- 
road or  canal  franchise."  This  equivalence, 
though  not  expressly  pointed  out  when  the 
only  matter  sub  Judlce  was  the  constitution- 
ality of  the  act  as  a  whole,  should  be  recog- 
nized whenever  In  the  practical  administra- 
tion of  the  act  we  are  required  to  deter- 
mine the  Internal  relations  of  the  several 
parts  of  the  act  to  each  other  and  to  the  en- 
tire working  scheme  of  the  act  itself.  Upon 
the  question  now  before  us  touching  the  In- 
clusion of  franchise  value  In  the  valuation 
of  second-class  railroad  property  (which  baa 
not  hitherto  been  susceptible  of  presentation  , 
In  this  Isolated  form),  the  recognition  of  this 
essential  element  of  the  classification  upon 
which  the  act  Itself  Is  based  Is  of  vital  Im- 
portance, for  otherwise  It  might  be  deemed 
that  the  State  Board  of  Assessors  In  the  ad- 
ministration of  the  act  were  required  to  do 
the  very  thing  upon  the  Impracticability  of 
doing  which  the  entire  act  Itself  was  based, 
viz.,  to  assess  a  franchise  value  directly  upon 
tangible  railroad  and  canal  property.     The 
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act,  bowerer,  contalnB  no  Bucb  self-stultiflca- 
tion,  for  by  section  3  the  State  Board  la 
definitely  required  to  ascertain  tbe  valne  of 
the  franchise  In  a  subdlrlslon  by  Itself.  Un- 
der snbdlrlsIonB  1,  2,  and  3  of  section  8,  the 
board  Is  to  ascertain  tbe  value  of  the  tangi- 
ble property  and  nnder  subdivision  4  the 
value  of  the  franchise.  The  revision  of  1888, 
while  not  varying  this  requirement,  altered 
the  language  of  subdivision  4  In  a  respect 
that  must  challenge  attention,  occurring  as 
It  does  In  a  revision  that  was  so  extremely 
chary  of  making  changes.  In  the  original 
act  subdivision  4  read,  "^e  value  of  the 
franchise."  This  was  changed  in  the  revi- 
sion of  188S  to  "the  value  of  the  remaining 
property  Including  the  franchise."  The  sig- 
nificance of  this  change  is  not  so  much  In 
its  Intimation  that  there  may  be  Intangible 
property  of  a  corporation  other  than  its 
franchise,  as  in  its  suggestion  that  such  in- 
tangible property  is  "remaining  property," 
L  e.,  property  that  Is  left  after  something 
has  l>een  taken  or  subtracted  from  something 
else.  This  remainder  l>eing  the  value  of  the 
intangible  property  of  a  corporation  which, 
together  with  the  value  of  its  tangible  prop- 
erty makes  up  the  total  vaTue  of  its  cor- 
porate wealth,  it  is  obvious  that  the  subtra- 
hend, or  sum  to  l>e  substracted  is  the  value 
of  such  tangible  property  (ascertained  nnder 
subdivisions  1,  2.  and  8),  and  that  the  minu- 
end, or  sum  from  wbicli  such  substractlon  is 
to  be  made,  is  the  total  value  of  such  cor- 
porate property  determined  In  accordance 
with  the  detailed  provisions  of  sections  16, 
17,  and  18  of  the  act  Unless  this  is  the  pur- 
pose of  these  sections,  it  Is  impossible  to  see 
what  they  are  doing  in  a  statute  so  sden- 
tlflcally  drawn  as  this  one  is. 

If  such  be  the  purpose  of  these  sections, 
the  remainder  obtained  by  the  deduction  of 
tbe  value  of  the  tangible  property  from  the 
total  value  of  all  tbe  corporate  property 
gives  the  commercial  value  of  the  franchise 
expressed  In  the  terms  of  money  in  strict 
compliance  with  the  carefully  revised  phrase- 
ology of  subdivision  4,  viz.,  as  the  "remain- 
ing property,"  and  thus  also  an  intangible 
value  is  translated  into  the  terms  of  the  com- 
mercial standard,  just  as  in  the  physical 
sciences  the  specific  gravity  of  a  iwnderable 
substance  Is  translated  into  the  terms  of 
tbe  common  physical  standard. 

The  matter  is  not,  however,  for  present 
purposes,  of  controlling  import,  since,  by 
whatever  method  the  total  value  of  the  en- 
franchised property  be  determined,  the  re- 
sult is  the  same  ui>on  the  only  consideration 
with  which  we  are  concerned,  viz.,  that  the 
value  of  the  franchise  must  be  truly  and 
separately  ascertained,  and  that,  once  hav- 
ing been  ascertained,  no  remnant  of  such 
value  inheres  in  the  tangible  property  of 
tbe  company  to  enhance  its  valuation  by 
reference  to  its  use  under  such  franchise. 

That  these  considerations  are  vital  in  tbe 
administration  of  tbe  act  Is  manifest  from 


the  circumstance  that  the  tax  imposed  by  It 
Is  a  single  tax  (TJ'Jtod  N.  J.  R.  R.  &  G  Co. 
V.  Parker,  76  N.  j.  -Law,  771,  69  AU.  239) 
into  which  It  was  Intended  that  tbe  element 
of  franchise  value  should  enter  but  once. 
The  scheme  of  the  act  Is  that,  upon  tbe  total 
valuation  of  a  company's  property  into  which 
necessarily  the  full  value  of  its  franchise 
enters,  a  tax  rate  shall  be  laid  for  tbe  sole 
benefit  of  the  state,  and  that  upon  second- 
class  property  another  rate  shall  be  laid 
for  the  sole  benefit  of  the  taxing  districts, 
and  that  these  two  combined  rates  shall  con- 
stitute the  single  tax  levied  under  the  act. 
Inasmuch,  however,  as  Into  this  single  tax 
tbe  element  of  franchise,  value  is  to  enter 
but  once,  and  then  solely  for  tbe  boieflt  of 
the  state,  it  is  perfectly  obvious  that  if  any 
element  of  such  franchise  value  is  Included 
in  the  valuation  of  second-class  property, 
the  scheme  of  the  act  Is  frustrated,  and  n. 
double  taxation  Imposed  that  Is  without  the 
slightest  justification  In  the.  act.  Hence  we 
are  forced  to  the  conclusion  that  in  the  ascer- 
tainment of  the  value  of  second-class  railroad 
property,  under  subdivision  2  of  section  8 
of  the  act  of  1888,  which  is  the  sole  matter 
sub  judlce,  no  element  of  value  Imparted  to 
such  property  by  Its  franchise  use  should  be 
included. 

The  same  conclusion  is  forced  upon  us  in 
a  different  way  when  we  consider  the  specific 
duty  required  of  the  State  Board  of  Asses- 
sors by  section  8  of  tbe  act  Under  this 
section  a  valuation  is  to  I>e  placed  apon  all 
tangible  property,  and  then  tbe  value  of 
"the  remaining  property,"  to  wit,  the  in- 
tangible, is  to  be  ascertained.  Inasmuch 
therefore  as  the  value  ot  such  Intangible 
property  is  required  to  be  assembled  and  as- 
certained as  a  totality  nnder  the  last-men- 
tioned bead.  It  is  clear  that  no  element 
of  such  value  was  intended  to  be  computed 
under  any  other  head.  All  franchise  value, 
i.  e.,  all  value  Imparted  to  corporate  property 
by  Its  franchise  use,  is  to  be  gathered  up  un- 
der one  head  as  the  value  of  "the  remaining 
property,"  i.  e.,  tbe  property  remaining 
after  all  tangible  values  have  been  deducted. 
The  plain  purpose  was,  to  use  a  homely  meta- 
phor, that  the  franchise  value  should  be 
"skimmed  off"  for  the  use  of  the  state,  and 
this  of  necessity  Implies  that  no  element  of 
such  value  shall  be  confused  with  the  value 
of  second-class  property,  and  thus  go  to  the 
uses  of  the  taxing  districts.  If  this  be  not 
the  proper  construction  of  section  8,  1.  e.,  if 
the  value  of  the  tangible  property  mentioned 
In  the  first  three  subdivisions  of  that  section 
was  Intended  to  be  ascertained  at  tbe  en- 
hanced value  imparted  to  It  by  Its  franchise 
use,  then  we  have  the  absurd  result  that 
upon  the  deduction  of  the  aggregate  valua- 
tion of  the  tangible  property  thus  ascertained 
from  the  total  value  of  the  company's  proper- 
ty in  order  to  ascertain  the  value  of  "tbe  re- 
maining property,"  tbe  value  of  such  re- 
maining property,  Includliiig  the  franchise. 
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would.  In  view  of  the  azlom  that  the  whole 
Is  eqaal  to  the  sum  of  its  parts,  be  always 
found  to  be  exactly  and  precisely  nothing 
at  all.  Thus  we  are  again  forced  to  the  con- 
dnslon  already  expressed,  viz.,  that,  in  the 
ascertainment  of  the  value  of  second-class 
railroad  property  nnder  subdivision  2  of  sec- 
tion 3  of  the  act  of  188S,  the  State  Board  of 
Assessors  shonid  valne  such  property  at  the 
valne  it  has  in  exchange  for  money  without 
regard  to  any  enhanced  valne  such  property 
may  have  Imparted  to  It  by  Its  use  under  the 
franchise  of  the  company  so  using  it.  To 
the  argument  that  such  valuation  is  not  the 
true  value  of  such  property,  the  complete 
answer  Is  that  the  assessment  Upon  which 
the  entire  tax  Is  based  compiles  in  all  re- 
qtects  with  the  constitutional  requirement, 
and  that  the  subsidiary  ascertainment  of  val- 
ne incidental  to  the  apportionment  of  such 
single  tax  does  not  come  within  the  pur- 
view of  the  organic  law. 

We  are  not  Intending  to  suggest  that  the 
availability  of  land  for  railroad  purposes 
generally  may  not  be  shown  and  taken  into 
account  in  the  ascertalDment '  of  its  market 
value.  The  reasoulug  of  the  opinion  In  CJur- 
rle  v.  Waverly  Railroad  Co.,  52  N.  J.  Law, 
381.  2&  Atl.  56,  19  Am.  St  Rep.  452,  although 
there  applU.  to  the  condemnation  of  laud, 
is  equally  pertinent  to  the  question  of  its 
market  valne.  The  difference,  however,  be- 
tween the  market  value  of  land  by  reason 
of  its  arailablllty  for  railroad  purposes  gen- 
erally, and  the  value  imparted  to  such  land 
by  its  speolflc  use  under  a  railroad  franchise, 
Is  so  great  as  to  be  fundamental.  The  lat- 
ter value  Is  special  and  peculiar  to  the  in- 
dlvidoal  user  of  the  land  proceeding  as  it 
were  from  within;  whereas,  the  former  Is 
general,  and  Is  based  upon  external  condi- 
tions susceptible  of  universal  application  as 
a  legal  measure.  A  single  foot  of  submarine 
cable,  owing  to  Its  peculiar  use  under  the 
franchise  of  Its  operating  company,  has  there- 
by imparted  to  It  a  value  many  thousand 
times  greater'  than  such  foot  of  cable  pos- 
sesses when  estimated  at  its  market  value. 
The  same  is  true  of  the  tracks  of  a  railroad 
company,  and  Is  also  true  of  Its  terminal 
lands.  Our  general  tax  act  (Act  April  8, 
1903  (P.  L.  p.  3981)  practically  defines  the 
"market  value  of  land"  as  "the  price  It  wonld 
■ell  for  at  a  fair  and  bona  fide  sale  by  pri- 
vate contractor,"  In  the  valuation  of  the 
terminal  lands  of  the  prosecutors  it  was  the 
duty  of  the  State  Board  under  the  act  of 
1888  to  appraise  them  at  their  market  value 
from  the  testimony. 

This  being  the  duty  of  the  state  assessors 
under  the  section  of  the  revised  act  recited 
in  the  supplemental  act  of  1908,  such  and 
none  other  was  their  duty  under  such  sup- 
plemental act  This  duty  we  have  by  the 
first  of  our  findings  of  fact  decided  that  the 
State  Board  did  not  perform,  in  that  they 


valued  the  terminal  lands  of  each  of  the 
prosecutors  in  excess  of  the  money  exchange 
value  possessed  by  such  lands  as  shown'  by 
the  testimony.  This  is  conclusive  of  the  case 
without  regard  to  the  second  of  our  findings 
of  fact  which  serves  only  to  point  out  the 
erroneous  principle  that  entered  Into  and 
produced  such  overvaluation.  In  view  of 
this  result  certain  subsidiary  questions  af- 
fecting some  only  of  the  prosecutors  have 
not  been  considered. 

In  order  that  the  State  Board  of  Assessors 
may  perform  the  duty  Imposed  upon  them 
by  the  supplement  of  1908  in  conformity  wUh 
the  views  herein  expressed,  the  valuations, 
assessments,  and  taxes  brought  up  by  these 
writs  of  certiorari  are  set  aside.  A  rule  ' 
to  that  effect  may  be  entered  by  each  of  the 
prosecutors. 

(78  N.  J.  L.  U« 

BEEWHWOOD  PARE  LAND  CO.  «t  sL  ▼. 

CITY  OF  SUMMIT  et  aL 
(Supreme  Court  of  New  Jersey.    May  18,  1909.) 

1.  MUNICIFAI.  CoBPOBA-nons  (§  303*)  —  PUB- 
ijo  IMPBOVEUBNTB— Inclusion  or  Sbvebai.. 

lUFBOVEHKNTO  IN  ONE  OBDINANCE. 

The  opening  of  a  new  street  and  its  grad- 
ing, paving,  etc.,  are  all  parts  of  a  single  schema 
of  improvement  and  municipal  proceedings  that 
include  these  several  matters  in  one  ordinance 
are  not  invalid  on  that  account. 

[E2d.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Dec.  Dig.  f  303.*] 

2.  MUNIOIPAI.  COBPOBATIONS  (§  304*)— PUB- 
UC  IMPBOVEKENTS  —  OBDINANCE  —  SUPII- 
OlERCT. 

An  ordinance  for  the  grading,  paving,  and 
Otherwise  improving  a  street  is  not  invalid  be- 
cause it  omiu  to  specify  the  methods  of  work 
and  character  of  materials  in  minute  particu- 
lars. 

[Ed.  Note^For  other  cases,  see  MunidiMtl 
Corporations,  C3ent  Dig.  H  811-816;  Dec  Dig. 
S  304.*] 

3.  MUNIOIPAJ.  COBFOBAUONS  (S  112*)— OBDI- 
NANCES— BXPBESSION   Of    SUBJECT   IN   TlTUt 

—"Open." 

An  ordinance,  entitled  "An  ordinance  to 
open,  grade,  macadamize,  and  otherwise  im- 
prove" a  new  street  designated  in  such  title, 
contained  provisions  for  the  taking  of  the  lands 
required  for  such  street  by  condemnation,  and 
the  payment  of  proper  damages  for  such  taking. 
Held,  that  the  word  "open"  implies  the  acquisi- 
tion by  condemnation,  if  such  acquisition  be 
necessary,  of  the  lands  required  for  such  open- 
ing, and  that  the  title  sumciently  indicates  an 
Intent  to  condemn. 

(E^.  Note.— For  other  cases,  see  Mnnldpal 
Corporations,  Cent  Dig.  SS  258-261;  Dec.  Dig. 
§  112.* 

For  other  definitions,  see  Words  and  Phrases, 
vo).  6,  pp.  4983,  4984.] 

4.  Eminent  Domain  ({  170*)— Pbocexdinos 

TO     TaKB    —    INABIUTT    TO    AOBBB    WITH 

Owneb. 

When  negotiations  for  the  purchase  of  land 
are  a  jurisdictional  prerequisite  to  the  exercise  of 
the  right  of  eminent  domain,  and  no  effort  to 
negotiate  has  been  made,  an  objection  to  the 
condemnation  proceedings  on  this  ground  by  the 
owner  is  not  met  by  undertaking  to  show  that 
the  land  in  question  had  been  dedicated  for  the 
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tise  to  which  the  proceeding  is  intended  to  anb- 
ject  it 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Gent  Dig.  {{  462-467;  Dec.  Dig.  {  170.*] 

(Syllabns  bs  the  Court.) 

Certiorari  by  the  Beechwood  Park  Land 
Company  and  others  to  review  the  proceed- 
ings of  the  City  of  Summit  and  Its  oflBcers 
for  the  opening  of  an  Improvement  of  a 
street.  Proceedings  set  aside  so  far  as  af- 
fecting the  lands  of  prosecutors. 

Argued  February  term,  1909,  before  GAR- 
RISON, VOORHBES,  and  PARKER,  JJ. 

Atwood  L.  De  Coster  and  Herbert  Boggs, 
for  prosecutors.  Corra  N.  Williams,  for  de- 
fendants. 

PARKER,  J.  This  writ  •  of  certiorari 
brings  up  for  review  certain  proceedings  of 
the  municipal  authorities  of  the  city  of  Sum- 
mit, for  the  opening  and  general  improvement 
of  a  new  street  called  "Hawthorne  Place," 
especially  as  they  bear  on  the  taking  of  cer- 
tain lands  of  the  prosecutors  lying  within 
tlie '  lines  of  such  street.  The  proceedings 
are  regulated  by  section  48  et  seq.  of  "An 
act  relating  to  and  providing  for  the  gov- 
ernment of  cities  of  this  state  containing  a 
population  of  less  than  twelve  thousand  in- 
habitants." Act  March  21,  1889  (P.  L.  pp. 
96,  118).  The  procedure  is  for  the  common 
council  to  give  notice  by  advertisement  of 
their  intention  to  malce  the  Improvement 
contemplated,  with  an  opportunity  for  ob- 
jection by  persons  Interested,  after  which  the 
council  may  pass  an  ordinance  providing  for 
such  improvement,  and  thereafter  may  act 
by  resolution.  When  land  is  to  be  taken, 
and  the  council  cannot  agree  with  the  own- 
er as  to  price,  the  council,  by  section  52,  is 
to  make  written  application  to  the  board  of 
city  assessors  to  estimate  and  assess  the  dam- 
ages of  the  owner  by  reason  of  the  taking 
of  his  land,  "which  application  shall  specify 
the  improvement  and  the  land  or  other  real 
estate  with  the  appurtenances  Intended  to 
be  taken  for  such  purpose."  In  the  present 
case  the  city  engineer  was  directed  to  pre- 
pare plaus  and  specifications  for  the  "open- 
ing, grading,  macadamizing,  guttering,  and 
laying  of  a  four-foot  cement  sidewalk  and 
otherwise  Improving  a  new  street,"  etc.  No- 
tice of  Intention  was  duly  published  and  fol- 
lowed by  the  introduction  of  the  ordinance, 
whose  title  specified  that  it  was  "to  <^en, 
grade,  macadamize,  and  otherwise  improve" 
the  new  street.  The  application  to  the  board 
of  city  assessors  was  couched  in  the  form  of 
a  resolution  reciting  that  the  council  had  de- 
termined to  take  the  lands  and  real  estate 
necessary  to  be  taken,  and  could  not  agree 
with  the  owners,  and  calling  on  the  assessors 
to  make  an  estimate  and  assessment  of  the 
damages  sustained  by  the  owners  of  the 
lands  and  real  estate  necessary  to  be  taken, 
etc. 


The  first  three  reasons  urged  by  proseca- 
tors  challenge  the  inclusion  in  one  notice  and 
ordinance  of  the  opening  and  one  or  more 
forms  of  Improvement  The  acc^ted  rule 
seems  to  be  that  the  inclusion  In  one  pro- 
ceeding of  two  or  more  improvements  is  il- 
legal, but  we  are  not  prepared  to  say  that 
the  opening  and  working  of  a  new  street 
constitute  more  than  one  improvement  We 
think  the  rule  refers  to  Improvements  in 
more  than  one  street,  as  in  Church  v.  Peo- 
ple, 179  in.  205,  53  N.  B.  554,  and  People  v. 
Latham,  203  111.  9,  67  N.  B.  403.  and  not  as 
in  the  present  case,  to  a  single  scheme  of  im- 
provement embracing  the  opening  and  adapt- 
ing for  public  use  of  a  new  street  We  are 
not  disposed  to  set  aside  either  the  notice  or 
the  ordinance  on  this  ground. 

It  Is  next  objected  that  the  ordinance  is 
vague  and  uncertain  in  failing  to  specify  the 
particulars  of  material  and  work.  The  ordi- 
nance specified  that  the  work  is  to  be  done 
in  accordance  with  u  survey  and  map  filed 
in  the  city  engineer's  oflSce.  It  calls  for  grad- 
ing, macadamizing,  and  eight-foot  sidewalks 
paved  with  cement  four  feet  wide,  and  gut- 
ters paved  with  cobblestone.  This  suflBclent- 
ly  Indicates  the  nature  of  the  Improvements, 
and  the  details  are  properly  left  to  specifica- 
tions that  may  be  afterwards  adopted  by  res- 
olution. 

The  next  objection,  that  the  second  reading 
of  the  ordinance  was  by  title,  is  without 
force,  if  the  title  sufficiently  discloses  its  ob- 
ject Anderson  y.  Camden,  68  N.  J.  Law, 
515.  33  AU.  846.  We  think  the  tiUe  fairly 
discloses  the  object  of  the  ordinance.  It  is 
said  that  neither  the  taking  of  land  nor  the 
intent  to  assess  is  indicated  by  this  title; 
but  the  opening  of  a  street  necessarily  im- 
plies the  taking  of  land  for  the  purpose,  if 
necessary,  and  from  this,  as  well  as  from  the 
working  of  the  street,  an  assessment  natural- 
ly is  to  be  expected. 

The  sixth  reason  is  that  the  common  coun- 
cil has  not  treated  with  the  owner  or  own- 
ers of  the  land  to  be  taken,  and  has  not  at 
tempted  in  any  way  to  agree  with  said  own- 
er or  owners  as  to  the  price  thereof.  Un- 
der this  the  prosecutors  attack  the  resolu- 
tion of  May  5th  calling  on  the  assessors  for 
a  valuation  of  the  lands  necessary  to  be  tak- 
en for  the  opening  of  the  street  In  question, 
in  which  are  included  the  lands  of  prosecu- 
tors. We  think  the  pdint  is  well  taken.  It 
Is  conceded  that  no  negotiation  was  had  or 
attempted,  and  the  evidence  shows  that  pros- 
ecutors were  both  accessible  and  ready  and 
wining  to  negotiate.  If  therefore  their  land 
was  Intended  to  be  taken,  there  is  no  excuse 
for  not  endeavoring  to  agree  on  the  price. 
The  proceeding  is  a  condemnation  and  should 
be  strictly  pursued.  The  answer  of  the  city 
is  that  it  is  not  obliged,  nor  does  it  intend, 
to  pay  for  the  prosecutors'  land,  because  it 
has  already  been  dedicated  for  the  purpose 
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of  the  street  In  question ;  bnt  this  does  not 
help  the  matter.  The  dty  says  by  Its  request 
to  the  board  of  assessors  that  it  Intends  to 
take  the  lands  necessary  to  be  taken  for  the 
opening  of  the  street,  and  asks  them  to  ai>- 
pnilse  their  value.  This  being  In  form  a  de- 
termination to  condemn  lands  of  prosecutors, 
they  are  entitled  to  resist  it  as  not  founded 
on  any  attempt  to  agree  as  to  price,  and  the 
city  cannot  be  heard  to  say  in  the  same 
breath  that  it  proposes  to  take  their  lands 
and  pay  for  them,  and  is  excused  from  nego- 
tiating because  they  are  dedicated.  If  dedi- 
cated, condemnation  Is  needless.  If  not  dedi- 
cated, proceedings  to  condemn  must  be  pref- 
aced by  an  attempt  to  agree. 

The  resolution  of  May  5,  1908,  embodying 
a  request  to  the  board  of  assessors  to  ap- 
praise the  damages  for  taking  of  land  so  far 
as  it  affects  the  prosecutors,  will  be  set  aside, 
with  costs. 

(78  N.  J.  L.  as) 

KIDD  et  al.  t.  BOARD  OF  EXCISE  OF 

CITY  OF  ELIZABETH  et  al. 

(Supreme  Court  of  New  Jersey.    May  20, 1900.) 

IinozicAnNo  Ijquobs  (|  102*)— Liokitsbs— 
Rknewal. 

Tbe  right  to  a  renewal  of  a  licenBe  to  sell 
iatozlcating  liquors  in  cities  of  the  second  class 
Diwn  the  petition  of  an  applicant,  without  the 
lecommendatioD  of  freeholders,  is  confined  to 
the  person  to  whom  tbe  license  was  originally 
granted  and  a  transferee  of  such  license  for  an 
onezpiied  term  is  not  entitled  to  such  renewal. 
In  his  case  it  is  an  application  for  a  new  li- 
cense, and  he  must  furnish  the  certificate  of  the 
required  number  of  freeholders. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Dec.  Dig.  |  102.*] 

(Syllabus  by  the  CourtO 

Certiorari  by  John  H.  Kldd  and  others 
against  the  Board  of  Excise  of  the  City  of 
Elizabeth  and  others.    Proceedings  set  aside. 

Argued  February  term,  1909,  before  BER- 
GEN. J. 

Charles  Wagner  and  S.  W.  Eldridge,  for 
prosecutors.  James  C.  Connolly,  for  defend- 
ant Board  of  Excise.  John  J.  Stamler,  for 
defendant  Joseph  Brazalkas. 

BE3tOEN,  J.  The  writ  of  certiorari  was 
allowed  in  this  case  for  the  purpose  of  re- 
viewing the  proceedings  of  the  board  of  ex- 
cise of  tbe  city  of  Elisabeth  in  transferring 
a  saloon  license,  and  was  heard  before  a 
single  Judge  by  consent  of  counsel.  The 
case  presented  Is  this:  On  May  2,  1907, 
Joseph  Peatokas  applied  to  the  board  of  ex- 
cise of  the  city  of  Elizabeth  for  a  license  to 
sen  malt  liquors  and  wines  at  No.  208  First 
street  The  application  purports  to  be  sign- 
ed by  the  requisite  number  of  freeholders, 
and  tbe  license  applied  for  was  granted  to 
expire  in  one  year  from  June  5,  1907.  The 
prosecutor  claims  to  hare  shown  that  some 
of  the  persons  who  signed   the   recommen- 


dation were  not  qualified,  but  I  am  not 
disposed  to  consider  these  objections  at 
this  late  date,  and  for  the  purposes  of  this 
case  will  assume  that  the  license  was  reg- 
ularly issued  according  to  legal  require- 
ments. This  license  was,  on  October  31, 
1907,  transferred  by  the  licensee  to  one 
August  Grablln,  and,  although  bis  applica- 
tion appears  to  bear  the  signatures  of  free- 
holders as  recommending  the  applicant.  It  Is 
admitted  that  tbe  list  of  names  attached  to 
the  application  is  only  a  copy  of  the  names 
of  those  who  had  signed  the  original  appli- 
cation, which  every  applicant  for  a  trans- 
fer Is  required,  by  the  rules  of  the  board,  to 
file  with  the  dty  clerk,  and  was  merely  an 
application  for  a  transfer  of  an  old,  and  not 
the  granting  of  a  new,  license.  Nor  was  it 
a  renewal  of  a  license  about  to  expire,  be- 
cause tbe  minutes  of  the  excise  board  show 
that  the  only  action  taken  by  it  was  tbe 
transfer  of  tbe  license  which  would  expire 
on  June  6,  1908.  Some  time  previous  to  the 
latter  date,  Grablln  presented  his  application 
for  a  renewal  of  the  license  granted  to  Pea- 
tokas, without  the  recommendation  of  free- 
holders, and  on  June  4,  1908,  the  excise 
board  granted  the  application,  and  tbe  next 
day  a  certificate  of  the  license  was  Issued  to 
him  to  be  effective  until  June  5,  1909.  The 
next  step  was  a  sale  of  tbe  business  by 
Orablln  to  Joseph  Brazalkas,  who  applied 
to  the  board  of  excise,  not  only  to  transfer 
the  license  from  Orablln  to  him,  bnt  the 
place  of  business,  from  the  building  where 
it  was  then  carried  on,  to  another  place  In 
tbe  same  city,  which  application  was  granted 
and  'it  is  this  transfer  which  the  prosecutor 
challenges  upon  several  grounds,  but  the  only 
one  I  think  it  necessary  to  consider  is  that 
Orablln  had  no  license  to  be  transferred, 
because  as  transferee  from  tbe  origiual  li- 
censee, be  was  not  entitled  to  have  tbe  li- 
cense renewed  un«er  the  statute  which  per- 
mits renewals  wituout  the  recommoidatlon 
of  freeholders. 

Tbe  latest  act  relating  to  such  renewals  in 
cities  of  the  second  class,  in  which  the  city 
of  Elizabeth  belongs,  to  which  my  attention 
has  been  called,  is  that  of  February  10, 
1891  (P.  U  p.  12),  which  provides  that  In  all 
cities  of  the  second  class,  after  a  license  has 
once  been  granted  to  any  person  or  persons 
at  any  place  In  such  license  designated,  it 
shall  not  be  requisite.  In  order  to  give  Juris- 
diction to  grant  renewals  of  such  licenses, 
that  a  new  application  recommended  by  free- 
holders shall  be  first  signed  and  presented 
to  such  board;  but  that  the  filing  with  the 
body  or  board  authorized  to  grant  and  re- 
new licenses  in  any  such  dty,  of  a  petition 
for  renewal,  signed  by  the  applicant,  accom- 
panied by  a  new  bond  of  the  same  tenor  as 
accompanied  the  first  application,  shall  con- 
fer the  power  upon  such  a  board  to  renew 
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sndi  license  tar  tbe  term  of  one  year;  bat 
tbe  freeholders  who  may  have  recommended 
the  former  application  shall  not  tie  eligible 
signers  for  any  new  application  for  the  term 
of  one  year  from  the  granting  of  such  re- 
newal. 

I  have  reached  the  oonclosion  that  audi 
right  of  renewal  is  not  vested  in  a  transferee 
of  the  original  license,  and  can  only  be  avail- 
ed of  by  one  who  has  already  supplied  the 
body  empowered  to  grant  licenses  with  the 
recommendation,  as  required  by  law,  that  he 
is  a  sober  and  honest  mtm.  This  recommen- 
dation is  a  Jurtadictlcmal  requirement  in 
tbe  flrst  instance,  and  the  Legislature,  while 
intending  to  extend  the  benefit  of  that  rec- 
ommendation as  a  basis  for  one  renewal, 
cannot  be  supposed  to  have  intended  to 
waive  it  in  the  case  of  another  person,  with- 
out clearly  displaying  such  intention  in  tbe 
law.  Nothing  of  that  kind  appears  in  the 
act  On  the  contrary,  it  says  that,  after  a 
license  has  once  been  granted  to  any  person 
6r  persons,  it  may  be  renewed  without  tbe 
recommendation  of  freeholders  upon  a  petition 
signed  by  tbe  applicant,  upon  condition  tiiat 
a  new  bond  be  given  of  the  same  tenor  as 
that  which  accompanied  the  flrst  application. 
In  order  to  confer  Jurisdiction  upcm  any 
such  body  to  grant  a  license  to  sell  liquors, 
It  is  necessary  that  an  application  be  pre- 
sented by  the  person  desiring  the  license 
with  a  certificate,  signed  by  a  required  num- 
ber of  freeholders,  that  the  applicant  has 
the  qualifications  which  tbe  law  requires, 
and  to  hold  that  a  transferee  may,  without 
any  such  certificate,  renew  in  his  name  the 
original  license,  is  not  warranted  either  by 
the  letter  or  spirit  of  the  law  which  has 
regard  to  the  character  for  sobriety  and 
honesty  of  tbe  applicant  Nor  have  I  over- 
looked the  fact  that  the  Legislature  has  per- 
mitted a  transfer  of  the  unexpired  term  of  a 
license  without  in  terms  requiring  any  such 
certificate  from  the  transferee.  Tbe  right  of 
the  Legislature  to  regulate  tbe  sale  of  in- 
toxicating liquors  is  absolute,  and  it  may 
have  Intended — but  this  is  not  free  from 
doubt — that  a  transferee  might  use  a  license 
.for  an  unexpired  term  without  any  recom- 
mendation. In  cities  of  the  second  class,  but 
the  transfer  of  an  existing  license  Is  not  tbe 
granting  of  a  new  one.  It  merely  confers 
upon  the  licensee  the  power  to  exercise 
the  riftht  onder  tbe  license  granted  to  anoth- 
er, until  its  expiration.  Wbm  that  period 
expires,  all  that  has  been  transferred  is  at 
an  end,  and  the  rights  of  tbe  transferee 
thereunder  are  terminated.  He  is  not  the 
person  to  whom  a  license  has  once  been 
granted  as  contemplated  and  intended  by 
the  law,  and  he  has  nothing  to  renew. 

Under  the  views  which  I  bate  expressed, 
Grablin  was  not  entitled  to  a  renewal  of  his 
license  in  June,  1908,  and  the  board  of  ex- 


cise exceeded  their  power  In  ondertaklng  to 
renew  it  and  therefore  he  bad  nothing  to 
transfer  to  the  person  now  claiming  the  right 
to  sell  by  virtue  of  a  transfer  of  a  license 
from  Grablin  to  him,  and  tbe  proceedings 
approving  such  transfer  should  be  set  aside^ 
wltb  costs. 

(75  N.  J.  B.  &4) 

JOHNSON  V.  TBNNESSEB  OIL,  GAS  ft 

MINEBAL  DEVELOPMENT 

GO.  et  sL 

(Court  of  Chancery  of  New  Jersey.    May  10; 
1900.) 

L  COSPOHATIOHS  (I  8U8*>— LlABIUTT  OV  Ot' 

FiC£Bs  ruB  Debts— CoinuBUTioR. 
.  Under  a  resolution  by  directors  of  a  corpo- 
ration holding  nonassessable  stock,  assessing 
each  director  a  specified  amount  to  be  placed 
in  tbe  company's  treasury  to  meet  current  ex- 
penses and  cost  of  furttier  development,  the 
obligation  of  the  directors  is  several  and  not 
Jomt,  in  ttie  sense  that  eadi  director  is  liable 
to  tbe  extent  of  his  own  assessment  under  the 
resolution,  and  not  liable  twyond  that  sum  for 
tbe  asseasment  made  against  any  other  defend- 
ant under  the  resolution,  but  after  a  decree  in 
a  proceeding  by  a  judgment  creditor  to  enforce 
this  resolution  has  been  entered  assessing  a  spe- 
cific amount  against  each  director  for  the  pay- 
ment of  the  judgment,  which  amount  was  less 
than  the  total  amount  assessed  under  tbe  resolu- 
tion, and  one  director,  a  nonresident  without 
property  in  the  state,  fails  to  pay  his  assess- 
ment under  the  decree,  the  judgment  creditor 
under  leave  given  in  the  decree  may  have  the 
amount  which  such  director  failed  to  pay  as- 
sessed against  tbe  other  directors  within  the 
amount  of  each  director's  assessment  under  the 
resolution,  and  this  additional  assessment  may 
be  made  without  first  exhausting  the  remedy 
against  the  nonpaying  director.  . 

[Ed.  Note. — Kor  other  cases,  see  Corporations, 
Cent  Dig.  i  1509;   Dec  Dig,  §  3G8,*] 

2.  CoNTBiBunoii  (f  7*>— Mkasube  of  Con- 

TBIBCTION. 

In  an  action  at  law  for  contribution,  re- 
covery against  any  defendant  is  limited  to  tbe 
proportionate  share  of  such  defendant  whether 
or  not  any  of  tbe  other  contributors  were  in- 
solvent or  without  tbe  state;  but  in  equity  a 
contributor  is  liable  to  contribute  to  the  pay- 
ment of  the  proportionate  share  of  any  other 
contributor  who  is  insolvent  or  beyond  the  reach 
of  process. 

ll<kl.  Note. — For  other  cases,  see  Contribution, 
Cent.  Dig.  I  13;  Dec.  Dig.  i  7.*] 

3.  COBPOBATIORS  (I  3U4*)— OFFICEBS— LlABU,- 

iTY  FOB  Debts  —  UieuT  TO  Subbooation  — 

Decbee. 

A  resolution  was  adopted  by  the  directors 
of  a  corporation  assessing  each  director  a  spe- 
cific amount  for  the  payment  of  claims  against 
tbe  corporation.  A  judgment  creditor  of  tbe  cor- 
poration obtained  a  decree  against  Lbe  directors 
assessing  eacb  a  specific  amount  under  the  reso- 
lution in  payment  of  his  judgment,  and  all  of 
the  directors  paid  tbe  amount  assessed  except 
one,  and  the  judgment  creditor  obtained  a  de- 
cree against  the  paying  directors  assessing  the 
amount  upon  them  that  the  other  director  fail- 
ed to  pay.  Held,  that  the  decree  should  contain 
a  provision  that,  on  payment  by  any  of  the  di- 
rectors under  the  decree,  of  his  proportion  of 
the  amount  assessed  against  tbe  nonpaying  di- 
rector, he  should  be  subrogated  to  the  rights  of 
the  judgment  creditor  against  such  nonpaying 
director,  and  that  the  judgment  creditor,  if  re- 
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anlred,  mnat  assign  the  benefit  of  the  decree  to 
the  director  making  such  payment. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  364.*] 

Action  by  Joseph  B.  JTohnaon  against- the 
Tiennessee  Oil,  Gas  &  Mineral  DeTCIopment 
Company  and  others.  From  a  former  deci- 
sion In  thla  case  (60  Atl.  788),  the  following 
statement  of  facts  Is  taken:  A  resolution 
was  adopted  by  the  directors  of  the  Tennes- 
see on.  Gas  A  Mineral  DoTelopment  Com- 
pany assessing  each  director  a  specific 
amount  to  be  placed  In  the  company's  treas- 
nty  to  meet  current  expenses  and  cost  of  fui> 
tber  development.  The  stock  held  by  the  di- 
rectors WHS  Donassessable.  In  an  action 
against  the  corporation  by  a  Judgment  credi- 
tor, a  decree  was  entered  against  the  direc- 
tors fixing  the  amount  payable  by  each  un- 
der the  resolution  In  order  to  pay  the  amount 
of  plnlntlfTs  Judgment.  One  of  the  direc- 
tors did  not  pay  the  amount  assessed  against 
him,  and  application  Is  made  under  leave 
reserved  In  the  decree  to  fix  the  liability  of 
the  other  directors  for  the  amount  assessed 
against  snob  nonpaylng  director.  Applica- 
tion granted, 

W.  J.  Knight,  for  complainant  Mr.  Brad- 
ner.  Mr.  Stein,  and  Abner  Eallsch,  for  de- 
fendants. 

EMFHY.  V.  C.  The  decree  In  this  case 
settled  the  amount  of  the  debts  or  obligations 
Incurred  hy  the  company  under  the  resolu- 
tion fo-  afvessment,  and.  after  declaring  "that 
each  defendant  Is  Individually  responsible 
for  his  pro  rata  portion  of  the  debt  and  In- 
terest." fixed  the  amount  each  defendant 
should  pay  as  such  proportion.  The  amount 
flxed  was  the  pro  rata  portion  for  each  de- 
fendant and  was  less  than  the  amotint  as- 
sessed aentnst  each  defendant  by  the  resolu- 
tion, r^eave  was  reserved  In  the  decree  to 
apply  for  Airther  directions  as  to  the  liabili- 
ty of  any  defendant  for  the  portion  of  the 
decree  unpaid  by  any  other  defendant;  the 
qnestinn  as  to  whether  the  liability  of  the 
defendants  for  the  said  debt  and  Interest  Is 
collei  tlve.  as  well  as  Individual,  being  ex- 
pressly reserved  for  further  hearing. 

Five  of  the  six  defendants  have  paid  their 
pro  rata  portion  as  flxed  by  the  decree.  The 
other  defendant,  Reitllnger.  has  not  paid  his 
portion.  He  Is  a  nonresident,  and,  although 
be  appeared  and  answered  In  the  suit,  he 
has  no  property  In  the  state  which  can  be 
reached  for  satisfaction  of  the  decree,  and 
the  execution  Issued  on  the  decree  has  been 
returned  nnsatlsfled.  Application  Is  now 
msde  by  complainant  under  the  leave  reserv- 
ed for  further  direction  or  decree  as  to  the 
Uabtllty  of  the  other  defendants  to  pay  or 
contribute  toward  the  satisfaction  of  the 
debt  up  to  the  limit  of  their  assessment  un- 
der the  resolution.  The  obligation  of  the  de- 
fendants under  the  resolution  Is  several,  and 


not  Joint,  In  the  sense  that  each  defendant 
Is  liable  to  the  extent  of  his  own  assessment 
nndejr  the  resolution,  and  not  liable  beyond 
this  sum  for  the  assessment  made  against 
any  other  defendant  nnder  the  resolution; 
but  the  real  qnestlpn  Is  whether,  in  working 
out  by  a  decree  the  full  liability  of  each  of 
the  defendants  to  the  complainant  under  the 
resolution,  any  defendant  should  be  liable 
at  all  for  the  proportion  of  the  debt  which 
any  other  defendant  may,  Jn  the  first  In- 
stance, be  directed  by  the  decree  to  pay.  At 
law  each  defendant  liable  to  the  company 
nnder  this  resolution  would  have  been  sep- 
arately liable  for  the  whole  amount  of  his 
sabscrlption,  so  far  as  necessary  to  pay  the 
debts  or  obligations  covered  by  the  resolu- 
tion, and  any  defendant  who,  by  reason  of 
such  recovery  In  the  suit  at  law,  paid  more 
than  his  proportion  of  the  debt  would  then 
have  himself  been  put  to  an  action  for  con- 
tribution against  his  co-directors  or  co-obli- 
gors. In  an  action  at  law  for  contribution, 
recovery  against  any  defendant  would  have 
been  limited  to  the  proportIo,nate  share  of 
each.  Independent  of  the  question  whether 
any  of  the  other  contributors  were  Insolvent 
or  without  the  state.  In  equity  the  contrib- 
utor or  co-surety  would  be  liable  to  contrib- 
ute to  the  payment  of°  his  proportionate 
share  of  any  co-surety  insolvent  or  beyond 
the  reach  of  process.  This  Is  the  essential 
dlfTerence  between  the  legal  and  equitable 
basis  of  contribution  In  an  action  for  contri- 
bution by  one  contributor  or  co-obligor  who 
has  overpaid ;  but  this  question  of  the  right 
or  limit  of  contribution  between  themselves, 
which  arises  only  after  full  payment  to  the 
creditor  by  one  or  more  of  the  debtors  liable, 
does  not  affect  or  Impair  the  right  of  the 
complainant,  as  creditor  under  the  resolu- 
tion, to  recover  from  each  ef  the  defendants 
liable,  up  to  the  amount  of  his  separate  as- 
sessment If  necessary  for  the  payment  of  his 
debt  By  filing  a  bill  In  equity  for  the  re- 
covery of  the  debt  against  all  of  the  defend- 
ants, the  complainant  subjects  himself  to  the 
equity  of  submitting  to  such  decree  In  the 
case  as  may  be  equitably  made  for  contri- 
bution among  the  defendants  themselves; 
but  the  enforcement  or  working  out  In  the 
creditors'  suit  of  the  equities  between  the 
defendants  themselves  does  not  require,  and 
should  not  permit,  any  limitation  by  decree, 
condition,  or  otherwise,  of  complainant's 
right  against  each  defendant,  up  to  the  full 
amount  of  bis  assessment,  If  necessary  for 
paying  the  debt.  By  the  decree  already  made, 
the  proportionate  liabilities  of  the  defend- 
ants were  fixed  as  between  the  defendants 
Uable,  who  appeared  in  the  suit  and  who 
were  not  claimed  to  be  Insolvent  on  the  bas- 
is of  each  paying  his  pro  rata  share ;  but  It 
now  appears  by  the  return  of  execution  un- 
satisfied that  the  complainant's  right  to  have 
from  the  nonresident  defendant  his  propor- 
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tion  of  the  debt  or  decree  cannot  be  worked 
out  because  he  has  no  property  subject  to 
execution  within  the  state.  Complainant's 
whole  debt  or  claim,  under  the  resolution, 
being  therefore  established  by  the  decree,  he 
Is  entitled  under  the  leare  reserved  to  a  fur- 
ther decree  declaring  and  directing  that  the 
remaining  defendants,  up  to  the  amount  of 
their  several  asses^sments  fixed  by  the  resolu- 
tion, are  each  further  liable  for  the  payment 
of  so  much  of  the  amount  directed  to  be 
paid  by  Reitlinger  as  has  not  been  paid  by 
him. 

It  was  claimed  by  the  defendant  that  no 
such  decree  should  be  made,  until  the  remedy 
against  Reitlinger  had  been  exhausted  by 
suit  upon  the  decree  in  the  state  of  his  resi- 
dence ;  but  this  I  think  would  be  an  unjusti- 
fiable limitation  of  the  complainant's  right 
to  recover  in  this  suit  or  at  law  against  each 
defendant  severally  the  whole  amount  of  his 
assessment  so  far  as  necessary  to  pay  his 
debt  The  appearance,  answer,  and  trial  on 
the  merits  make  the  decree  final  against  the 
nonresident,  both  as  against  complainant 
and  between  the  parties  themselves.  The 
failure  to  find  property  within  this  state  to 
satisfy  the  decree  puts  the  complainant,  so 
far  as  the  courts  of  this  state  are  concerned. 
In  the  same  condition  as  if  Reitlinger  were 
insolvent,  or  not  within  reach  of  process, 
and.  as  this  situation  has  developed  in  the 
attempt  to  work  out  the  decree  for  complain- 
ant's rights  which  was  based  on  Reitllnger's 
appearance  and  answer  and  the  absence  of 
any  suggestion  of  his  Insolvency,  the  remedy 
Is  to  be  found  in  a  further  decree.  This  is 
the  course  pointed  out  as  the  one  projier  and 
equitable  to  be  taken,  where,  after  assess- 
ments upon  stockholders  to  pay  debts  of  the 
company,  some  of  the  stockholders  assessed 
do  not  pay  and  have  no  property  within  the 
jurisdiction  subject  to  execution.  Godfrey 
V.  Terry  (1877)  97  D.  S.  171,  177,  24  L.  Ed. 
944,  Miller,  J.  The  course  directed  here  was 
a  new  assessment  against  the  other  stock- 
holders to  pay  the  share  of  the  stockhold- 
ers as  to  whom  nulla  bona  was  returned,  and 
to  continue  until  all  should  be  paid,  or  the 
sum  of  the  several  liabilities  exhausted.  The 
expression  of  Vice  Chancellor  Pitney  in  See, 
Receiver,  v.  Heppenhelmer,  69  N.  J.  Eq.  36, 
63,  61  Atl.  843,  that  In  an  action  of  this  char- 
acter the  stockholders  who  are  solvent  and 
within  the  reach  of  process  of  the  court  must 
bear  the  whole  burden,  if  it  be  taken  to  re- 
fer only  to  process  for  appearance,  must  not 
be  taken  as  any  adjudication  upon  the  point 
now  raised,  as  the  point  was  not  Involved  or. 
argued. 

As  the  resolution  in  this  case  expressly  fix- 
ed the  amount  of 'each  assessment,  my  pres- 
ent view  Is  that  complainant  cannot  be  fur- 
ther required  to  take  another  decree  for  the 
proportionate  assessment  of  Reitllnger's  de- 
cree, but  Is  entitled  to  a  decree  against  all 


of  the  remaining  defendants  for  Reitllnger's 
assessment;  the  recovery  against  any  de- 
fendant, however,  not  to  exceed  the  amount 
of  his  assessment  as  fixed  by  the  resolution, 
less  the  aoMunt  already  paid.  The  decree 
may  contain  a  clause  providing  that  if  any 
of  the  defendants  other  than  Reitlinger 
should  pay  the  decree  against  Um,  or  any 
portion  of  it,  then  they  shall  be  subrogated 
as  against  the  other  defendants  to  the  rights 
of  the  complainant  against  Reitlinger,  and 
complainant  must.  If  required,  assign  the 
benefit  of  the  decree.  Such  right  to  enforce 
contribution  was  recognized  In  Masters  t. 
Rossle,  etc.,  Co.,  2  Sandf.  Ch.  (N.  X.)  301 
(1845),  and  the  method  of  subrogation  is  the 
practice  indicated  in  Boice  v.  Conover,  63  N. 
J.  Eq.  273,  275,  53  Atl.  91o  (Err.  &  App.  1901). 
The  decree  will  be  settled  on  notice. 


LAKB  et  aL  y.  WEAVER. 

(Court  of  Chancery  of  New  Jersey.    April  22, 
1909.) 

1.  Trusts  (|  17»)— Statdtb  of  Fbaudb— Obai. 
Pboof. 

A  conveyance  upon  an  expressed  considera- 
tion with  the  uses  declared  in  favor  of  the  gran- 
tee is  protected  under  the  statute  of  frauds  from 
attack  by  oral  proof  on  the  part  of  the  grantor. 
lEd.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  §  17.*] 

2.  Tbusts  (8  17*)— Ohai  Tbcbts— Dkfectivs 
Execution. 

A  trustee  under  an  oral  tnut,  aopxovable 
under  the  statute  of  frauds,  is  not  prevented 
from  executing  the  trust,  and,  if  executed,  the 
courts  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Trusts,  (Tent. 
Dig.  i  24;    Dec.  Dig.  |  17.*] 

3.  Tbustb  (S  44»)— Dbt  Tbusts— Bxwjutioh 
— SuFFiciENor  or  EIvidcnce. 

On  an  issue  whether  an  absolute  deed  was 
given  to  the  grantee  in  trust  for  the  children  of 
the  grantor,  evidence  held  to  show  that,  though 
the  grantee  had  an  option  to  claim  title  under 
the  deed,  she  considered  herself  merely  a  dry 
trustee,  and  by  her  conduct  executed  the  trust, 
and  made  a  gift  of  the  property  mentioned  ia 
the  deed  to  the  children,  and  vested  title  in 
them. 

[Ed.  Note.— For  other  cases,  see  Trusts,  De& 
Dig.  i  44.»] 

On  rehearing. 

For  former  opinion,  see  70  Atl.  81. 

John  J.  Crandall,  for  complainants.  Louis 
O.  M!ortea  and  Gilbert  Collins,  for  defendant 

GARRISON,  V.  C.  (brally).  In  an  opinion 
filed  on  the  15th  day  of  May,  1908,  I  formu- 
lated the  issues  and  announced  my  conclu- 
sions in  this  cause. 

This  cause  has  been  before  the  court  for  a 
long  time,  the  first  testimony  therein  having 
been  taken  at  Trenton  on  the  11  tb  of  De- 
cember, 1906.  Among  the  matters  offered  in 
evidence  at  a  hearing  held  January  28,  1908, 
was  the  deposition  of  one  <3eorge  A.  Bour- 
geois taken  on  the  11th  of  January,  1908. 
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This  deposltloE  was  taken  at  the  Instance  of 
the  complainants.  Among  the  objections 
made  on  behalf  of  the  defendant  to  the  ad- 
mission of  this  deposition  was  that  it  appear- 
ed that  Mr.  Bourgeois  was  at  the  time  of  the 
communications  and  transactions  alluded  to 
in  his  testimony  the  solicitor  and  counsel  of 
Mrs.  Josephine  T.  Weaver,  and  that,  by  the 
familiar  rule  which  protects  the  communica- 
tions of  clients,  her  communications  to  him 
were  privileged  and  protected.  The  court 
thereupon  considered  all  of  the  evidence 
which  had  been  tatcen  at  that  hearing  upon 
the  matter,  and,  not  finding  any  in  which 
Mrs.  Weaver  had  waived  her  privilege,  ruled 
tliat  the  deposition  was  not  admissible. 
Therefore  at  the  time  the  court  decided  the 
case  there  was  no  testimony,  excepting  that 
given  by  Mrs.  Weaver  upon  the  witness  stand, 
as  to  the  transactions  between  her  and  Theo- 
dore at  the  time  that  she  received  the  deed 
in  question,  which  deed  having  been  lost  the 
defendants  took  the  proceedings  to  have  it 
established  under  the  statute  which  are 
sought  to  be  enjoined  in  this  suit  by  this  bill. 
The  complainant,  after  the  filing  of  my 
opinion  of  May  15,  1908,  petitioned  the  court 
for  a  rehearing,  which  was  granted  and  has 
now  been  held.  At  that  rehearing  it  develop- 
ed that  the  testimony  taken  at  Trenton  on 
December  11,  1906  (overlooked  by  all  of  the 
parties  and  by  the  court  at  the  time  that  the 
admissihility  of  the  Bourgeois  deposition  was 
being  discussed),  contained  many  references 
by  Josephine  T:  Weaver  to  the  matter  in 
hand.  It  is  shown  in  that  testimony  that 
Mrs.  Weaver,  upon  oeing  interrogated  by  her 
counsel  as  to  why  she  had  admitted  in  the 
specific  performance  suit  brought  against  her 
by  the  Whites  that  one-third  of  the  property 
was  owned  by  the  children,  answered  that 
It  was  because  of  advice  given  to  her  by  Mr. 
Bourgeois,  and  she  assumed  to  recite  the  lan- 
guage that  he  ui^ed  to  her  in  giving  her  that 
advice,  saying  that  he  told  her  that  if  the 
deed  was  lost,  as  she  said  it  was,  her  rights 
were  all  lost,  that  she  had  no  rights,  that 
they  were  lost;  and  that,  acting  under  that 
advice,  she  admitted  that  the  children  had 
a  third  interest.  The  Bourgeois  deposition, 
dealing  with  this  matter  of  the  failure  to  set 
up  the  rights  of  Mrs.  Weaver  under  the  deed 
of  her  son  to  her  in  the  specific  performance 
case,  states  that  the  reason  was  that  she  told 
him.  Bourgeois,  that  this  deed,  which  she  ex- 
hibited to  him,  was  given  to  her  by  her  son 
for  no  consideration  whatever;  that  she  had 
given  nothing  for  it;  that  she  held  It  for  the 
diildren  of  Theodore,  and  had  no  other  in- 
t««st  in  it;  and  that,  nnder  the  drcum- 
stancea,  he  advised  her  that  there  was  no 
necessity  for  her  to  set  it  up  in  the  specinc  per- 
formance case.  Since  the  entire  case,  as 
dealt  with  by  me  heretofore,  rested  npon  the 
testimony  of  Mrs.  Weaver,  and  since  the  tes- 
timony of  Mr.  Bourgeois,  an  impartial  and 
credible  witness,  shows  that  her  testimony  is 
falser  I  propose  to  reverse  my  finding  of  fact. 


I  now  find  that  Mrs.  Weaver  xecelved  this 
deed  under  circumstances  which  made  it  op- 
tional with  her  as  I  heretofore  held  In  the 
partition  suit  (Smith  v.  White  [N.  J.  Ch.]  65 
Atl.  1017),  whether  she  would  take  it  or  not, 
and  I  find  that  she  did  elect,  as  shown  by  the 
Bourgeois  testimony,  not  to  take  it,  and  that 
by  her  actions  and  conduct  she  did  In  every 
way  that  was  possible,  except  by  actually 
drawing  a  deed  from  herself  to  the  children 
and  putting  that  on  record,  vest  the  title  in 
the  chUdren.  in  other  words,  the  title  de- 
scended to  the  children  on  the  record.  If 
she  withheld  the  deed  from  record,  the  record 
would  vest  the  title  in  them.  She  did  with- 
hold the  deed  from  record.  She  stated  that 
She  practically  shows  that,  whatever  her 
rights  were,  she  was  making  a  gift  to  the 
chUdren,  or,  at  least,  not  claiming  any  rights 
herself,  which  resulted  In  a  gift  to  the  chil- 
dren, or  resulted  in  the  children  getting  the 
title;  and  I  now  find  the  very  state  of  mind 
exhibited  by  her  own  conduct  which,  without 
the  Bourgeois  testimony,  I  galled  to  find  in 
the  suit  I  will  advise  a  decree  that  the  de- 
fendant Josephine  T.  Weaver  is  enjoined 
from  proceeding  to  have  this  deed  establish- 
ed of  record  under  the  statute,  and  that  Jo- 
sephine T.  Weaver  has  no  Interest  in  the 
one-third  of  the  proceeds  realized  in  the  par- 
tition suit,  which  therein  nominally  go  to  the 
complainants  In  this  suit,  and  that  the  com- 
plainants in  this  suit  may  apply  therein  for 
their  rights  upon  notice  to  the  defendants. 
The  foregoing  was  the  oral  statement  of  the 
court  in  deciding  the  case  at  the  conclusion 
of  the  rehearing. 

Having  been  notified  of  the  taking  of  an  ap- 
peal, I  think  It  proper  to  add  a  brief  state- 
ment for  the  purpose  of  making  the  grounds 
of  my  decision  more  easily  understood.  I  do 
not  think  it  necessary  to  restate  the  facts  in 
view  of  the  two  previous  statements  reported 
in  Smith  V.  White,  supra,  and  Lake  v.  Weav- 
er (N.  J.  Ch.)  70  Atl.  81.  I  desire  to  add, 
however,  the  Impression  which  I  think  la  ap- 
parent In  my  previous  dealings  with  this  evi- 
dence, which  I  obtained  irom  Mrs.  Weaver's 
manner,  and,  to  some  extent,  from  her  own 
testimony,  and  that  was  that  she  was  not 
willingly  asserting  any  claim  nnder  the  deed 
from  her  son  to  herself,  but  was,  so  to  siieak, 
permitting  herself  to  be  used  to  establish  a 
legal  position  outside  of  and  unconnected 
with  her  own  volition.  Her  conduct  with  re- 
spect to  the  deed  Itself  was  in  accordance 
with  this  attitude.  She  did  not  record  it, 
and  no  longer  had  It  in  her  possession,  and 
my  impression  always  was  that  she  had  vol- 
untarily destroyed  it  Even  t>efore  the  ad- 
mission of  the  Bourgeois  deposition,  I  could 
not  escape  the  conviction  that  Mrs.  Weaver 
from  the  date  of  the  deed  in  18S9  to  1905, 
when  the  application  to  establish  the  lost 
deed  was  made,  a  period  of  16  years,  did 
not  intend  to  take  any  personal  advantage 
of  the  deed.   But,  In  the  alwence  of  any  dear 
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legal  proof  ttiat  tbte  conduct  was  the  result 
of  an  executed  purpose  to  thereby  make  a 
gift  to  the  children  of  her  son  (the  grantor 
In  the  deed),  I  decided  that  her  legal  rights 
prevailed.  And  I  do  not  now  decide  that  such 
legal  rights  fall  because  she  must  be  con- 
sidered a  trustee.  I  am  aware  of  and  give 
full  weight  to  the  decisions  In  our  state  to 
the  contrary.  I  do  not  Intend  by  this  deci- 
sion to  abate  at  all  from  the  rule  established 
In  this  state  that  a  conveyance  upon  an  ex- 
pressed consideration  with  the  uses  declared 
In  favor  of  the  grantee  Is  protected  uoder  the 
statute  of  frauds  from  attack  by  oral  proof 
on  the  part  of  the  grantor.  This  rule  I  con- 
sider to  be  too  well  settled  to  require  cita- 
tion. If,  however,  the  alleged  trust  In  this 
case  Is  to  receive  any  consideration,  and  the 
decision  be  not  put  upon  the  ground  upon 
Whldi  I  put  It,  the  complainants  couid  pn^ 
▼all  without  Infringing  upon  the  rule  just 
stated.  There  is  nothing  to  prevent  one  who 
is  a  tmstee  under  an  oral  trust  unprovable 
under  the  statute  of  frauds  from  voluntarily 
executing  such  a  trust;  and,  after  such  exe- 
cution, the  court  will  not  interfere.  IS  Am. 
ft  Eng.  Ency.  of  Law  (2d  Ed.)  p.  1109.  note  5. 
Olvlng  to  the  Bourgeois  deposition  the  con- 
trolling weight  to  which,  by  reason  of  the 
character  of  the  witness  and  his  absolute  Im- 
partiality, it  Is  entitled.  It  establishes  that 
Mrs.  Weaver  Informed  him  she  had  no  inter- 
est In  this  property,  was  a  dry  trustee,  and 
was  thereupon  advised  by  him  that,  under  the 
circumstances,  the  deed  which  she  exhibited 
to  him  was  of  no  consequence  or  moment 
In  the  very  suit  then  in  hand  she  asserted 
the  ownership  by  the  children  of  her  son,  the 
grantor  In  the  deed,  of  the  very  lands  describ- 
ed In  the  deed,  and  at  or  about  that  time  the 
deed  Anally  disappears — destroyed,  as  1  have 
before  stated  I  believe,  by  her. 

The  proper  finding  upon  this  state  of  facts 
would  be  that  she  had  executed  the  trust. 
If  she  recorded  the  deed  and  the  legal  title 
was  vested  In  her,  she  was  a  dry  trustee.  If 
she  desired  then  to  execute  the  trust — which 
was  not  enforceable  against  her  because  of 
the  absence  of  a  writing — she  would  have  to 
execute  a  deed  or  declaration  of  trust  to  the 
children  aforesaid.  But  her  purpose  to  exe- 
cute the  trust  and  vest  the  title  in  the  chil- 
dren would  be  Just  as  effectually  accomplish- 
ed without  any  expense  or  trouble,  by  merely 
destroying  the  paper  evidencing  the  legal  title 
in  herself.  It  was  an  Immaterial  detail, 
therefore,  excepting  only  the  matter  of  ex- 
pense, whether  she  recorded  this  deed  and 
made  one  back  to  the  children,  or  whether  she 
destroyed  the  deed,  and  thereby  just  as  ef- 
fectually caused  the  title  to  be  In  the  chil- 
dren. The  children  by  the  operation  of  law 
held  the  title  to  this  property  unless  the  deed 
from  their  father  to  Mrs.  Weaver  was  ef- 
fective. Her  conduct  therefore  at  that  time 
was  an  effective  execution  of  the  trust,  and 


the  fact  that  the  same  was  not  enforceable 
against  her  is  now  negligible.  But.  as  before 
stated,  I  think  exactly  the  same  finding  will 
result  by  considering  her  In  the  position  of  a 
donor  whose  gift  was  completdy  executed, 
and  will  not  now  be  undone. 
.  While  only  her  own  testimony  was  nsabltf 
to  discover  the  facts,  I  was  constrained,  un- 
willing, as  appears  by  my  statement  at  the 
time,  to  find  that  she  might  bold  this  other- 
wise voluntary  deed  as  a  mortgage.  I  could 
not  even  then  escape  the  conviction  that  from 
the  time  she  obtained  the  deed  as  aforesaid, 
and  for  the  16  years  which  followed.  Her  In- 
tention had  always  been  to  take  no  advantage 
under  the  deed,  and  to  give  the  benefit  of  the 
property  to  the  children  of  her  son.  But  I 
had  not,  up  to  the  time  of  the  aduiisslon  of 
the  testimony  of  Bourgeois,  any  sutticlent 
proof  upon  which  to  rest  my  conviction  of 
what  the  situation  really  was.  That  evi- 
dence in  my  view  clears  up  the  whole  case. 
It  shows  that  Mrs.  Weaver  never  Intended  to 
claim  anything  under  the  deed  given  her  by 
her  son;  that,  therefore,  she  refrained  from 
recording  it;  that,  when  every  lexal  and 
moral  necessity  called  opon  her  to  honestly 
state  the  facts  and  her  intention  or  claim 
(namely,  in  the  specific  performance  case  of 
the  Whites  against  her),  she  not  only  negativ- 
ed her  own  claim  by  not  setting  It  up.  but  af- 
firmatively set  up  that  the  rl;:ht.  title,  and 
interest  were  In  the  children  of  her  son.  At 
that  time,  with  full  knowledge  of  the  facta, 
with  the  necessity  for  her  to  declare  her  In- 
tention, with  the  deed  In.  her  possession,  and 
able  counsel  at  her  elbow,  she  disclosed  In 
my  view  her  Intention  and  determination, 
which  was  to  refrain  from  claiming  anything 
personally  beneficial  to  herself  by  reason 
of  the  deed,  and  to  thereby  give  to  the  chil- 
dren of  her  son  the  property  In  question.  Im- 
mediately thereafter  the  deed  disappeared. 
I  think  it  entirely  dear  that  she  nnist  be 
held  to  have  effectually  given  (in  consonance, 
as  I  believe,  of  her  original  intention  never  to 
take)  the  property  In  question. 

The  decree  will  be  along  the  lines  above  in- 
dicated. 

(75  N.  J.  B.  30) 
CARPENTER  v.  SHANI.ET. 
(Court  of  Chancery  of  New  Jersey.    April  2% 

1909.) 
JuniciAL    Sales    (|    50*)— Ihcombrances— 
LiABiLrrr  of  Phbchasbb  ton  Impbovbmeht 

ASSKSSMBNT. 

Under  the  conditioos  of  a  mastpr'a  sale 
that  the  property  is  sold  free  of  incumbrance, 
the  purchaser  did  not  take  the  proiierty  free 
from  an  improvement  assessment,  confimied  aft- 
er the  confirmation  of  the  sale,  but  before  de- 
livery of  the  deed,  and  cannot  have  the  anionnt 
of  an  assessment  which  became  a  lien  before  de- 
livery of  the  deed  paid  out  of  the  parchaae 
price,  and  so  get  a  title  free  of  incumbrance. 

[Ed.    Note.— For    other    cases,    see    Judicial 
Sales,  Cent.  Dig.  |  93;   Dec.  Dig.  i  .iO.*l 
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Suit  by  Sarah  E.  Carpenter  against  Sara  R. 
ShaBley.  On  the  petition  of  L.  Theodore 
Everett,  the  purchaser  at  a  master's  sale,  for 
a  direction-  to  the  jbaster  to  pay  out  of  the 
purchase  money  the  amount  of  an  Improve- 
ment assessment  against  the  property  sold. 
Petition  dismissed. 

Merrltt  Lane,  for  petitioner.  Melosh  & 
Morten,  for  complainant 

GARRISON,  V.  a  This  Is  a  petition,  on 
behalf  of  the  purchaser  at  a  master's  sale, 
praying  that  the  master  be  directed  to  pay 
out  of  the  purchase  mpney  the  sum  of  $350, 
which  Is  the  amount  of  an  assesbment  for  an 
Improvement  to  the  property,  which  assess- 
ment was  oonflrmed  against  the  property  on 
the  9th  day  of  February,  1909. 

The  property  was  sold  by  the  master  on  the 
30th  day  of  December,  1908,  and  the  conditions 
of  sale  provide  that  It  was  sold  free  and  clear 
of  Incumbrance.  Both  parties  admit,  with- 
out argument,  that,  whatever  the  law  might 
otherwise  be,  the  conditions  of  sale  control 
the  question  involved  In  this  case. 

The  order  confirming  the  sale  was  filed  on 
the  7th  of  January,  1909.  The  time  fixed  by 
the  conditions  of  sale  for  tiie  delivery  of  the 
deed  was  February  1,  1909 ;  but  because  the 
master  did  not,  for  some  reason,  receive  the 
order  confirming  sale,  it  was  adjourned  to  the 
19th  day  of  February,  1909. 

As  before  stated,  the  assessment  was  con- 
firmed on  the  9th  of  February,  1909.  Both 
parties  concede  that,  the  assessment  became 
a  lien  and  incumbrance  from  the  date  of  Its 
coDfirmatlon.  Cadmus  v.  Fagan,  47  N.  J. 
Law,  549,  4  Ati.  828  (Ct.  of  Er.,  1885). 

The  petitioner's  contention  Is  that,  since 
this  assessment  became  a  lien  before  the  deed 
was  delivered  to  him,  he  Is  entitled,  under  the 
conditions  of  sale,  to  have  the  amount  of  the 
assessment  paid  out  of  the  purchase  price,  so 
that  he  will,  at  the  time  of  the  delivery  of 
the  deed,  get  a  title  free  and  clear  of  incum- 
brance. I  think  that  the  authorities  In  this 
state  settle  the  point  against  the  contention 
of  the  petitioner.  It  has  been  held  by  the 
Court  of  Errors  and  Appeals  that  "the  date 
of  the  delivery  of  the  sherltF's  deed  is  a  cir- 
comstance  of  no  Importance.  A  purchaser  at 
a  sheriff's  sale  acquires  by  the  act  of  pur- 
chase a  right  to  a  conveyance  of  the  premises 
hi  pursuance  of  the  sal&  The  delivery  by 
the  sheriff  of  a  deed  la  a  mere  ministerial 
act,  which  the  ofllcer  Is  required  to  perform 
to  consummate  the  sale  and  vest  in  the  pur- 
chaser a  title  in  compliance  with  the  law  un- 
der which  the  sale  was  made.  Walker  v. 
HUl'B  Ex'rs,  22  N.  J.  Eq.  513,  630.  The  Sher- 
iff's deed,  when  delivered,  has  relation  back 
to  the  time  of  the  sale  of  which  It  Is  the  con- 
sommation.  Jacobus  v.  Mutual  Benefit  Life 
Ina.  Co.,  27  N.  J.  Bq.  604,  608."  Morse  v. 
Backehsack  Savings  Bank,  47  N.  J.  Eq.  279. 


281,  20  AU.  961,  12  li.  R.  A  62  (Ot  of  Br., 
1800).  See,  also,  Wlmpfheimer  v.  Prudential 
Ins.  Co.  ot  America,  S6  N.  J.  Eq.  S85,  501,  S9 
Ati.  916  (Emery,  V.  Q,  1898). 

If'  a  confirmation  by  the  ctfurt  Is  to  be  con- 
sidered as  a  necessary  step  In  completing  the 
snie.  that  art  took  place  In  the  suit  at  bar  be- 
fore the  assessment  became  al  Uen  upon  the 
premises.  It  seems  entirely  clear,  therefore, 
that  the  sale  was  completed,  and  was  free 
of  Incumbrance  at  the  time  of  Its  completion, 
and  that  the  incumbrance  In  question  arose 
thereafter. 

The  petition  must  be  dismissed,  with  costs. 


(n  N.  1.  u  van 
BBTTERSTORM  V.  DE  DIETRICH  IM- 
PORT CO. 
(Snpreme  Court  of  New  Jersey.    June  T,  1909.) 

1.  New  Teiai,  (|  71*)— Questions  of  Fact— 
CoRFLicriMo  Evidence. 

A  verdict,  tlie  result  of  conflictinK  evidence, 
will  not  be  set  aside  unless  clearly  asainst  the. 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f§  144,  145;    Dec.  Dig.  t  7!.*] 

2.  New  Tbial  ((  76*)— G bounds— Excbssitb 
VEBDicrr. 

A  court  will  not  set  aside  a  verdict  as  ex- 
cessive unless  it  is  perfectly  plain  that  it  is  so. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {(  153-156 ;   Dec.  Dig.  |  76.*] 

(Syllabus  by  the  Court.) 

ActHn  by  Andrew  Setterstorm  apilnst  the 
De  Dietrich  Import  Company.  Verdict  for 
pliilntitt.     Rule  to  show  cuuse  dlsrujii-ged. 

Argued  February  term,  1909,  before  REED, 
TRKNCHARD,  and  MINTURN,  JJ. 

(George  S.  Silser,  for  plaintiff.  McDermOtt 
&  Enright,  for  defendant. 

TRENCHARD,  J.  Andrew  Setterstorm, 
the  plaintiff,  a  farmer  living  near  Metuchen, 
was  driving  home  at  about  5:80  o'clock  on 
th^  afternoon  of  December  22,  1906,  when  he 
was  run  Into  from  behind  by  an  automobile 
which  overtook  him.  The  collision  threw  the 
plaintiff  out  of  bis  farm  wagon  vlolentiy  to 
the  ground,  and  Injored  hlin  severely.  This 
action  was  brought  in  the  Supreme  Court  to 
recover  for  such  Injuries,-  and  the  trial  at 
the  Middlesex  circuit  resulted  in  a  verdict  for 
the  plaintiff  of  $2,000.  The  defehdant  obtain- 
ed this  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside.  'The  evidence  was 
most  persuasive  that  the  automobile'  was  be- 
ing driven  at 'a  high  rate  of  speed  without 
lights,  and  that  the  plaintiff,  when  overtaken, 
was  where  he  had  a  right  to  be  on  the  public 
highway,  and  was  without  fault.  So  it  seems 
to  be  here  conceded  that  the  driver  of  the 
automobile  was  negligent,  and  that  there 
was  no  contributory  negligence  upon  the  part 
of  the  plaintiff.  The  only  reasons  for  setting 
aside  the  verdict  urged  by  the  defendant  are 
(1)  that  the  defendant  is  not  responsible  for 
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the  acta  of  the  driver,  and  (2)  that  the  dam- 
ages are  excesslTe.  We  think  that  the  qne»- 
tlon  of  this  defendant's  responsibility  was 
properly  submitted  to  the  Jnry. 

The  car  was  being  taken  from  the  ware- 
rooms  of  the  defendant,  the  De  Dietrich  Im- 
port Company,  In  New  York  (the  seller)  to 
Bowan  &  Co.,  in  Philadelphia  (the  purchas- 
ers), and  the  collision  took  place  on  the  way, 
at  Metuchen.  The  car  bore  the  defendant's 
New  Jersey  license  number  "M  223."  James 
nuiyard  was  driving  the  car,  and  Mr.  Blair, 
a  member  of  the  firm  of  Rowan  &  Co.,  was 
riding  with  him.  Besides  these  two  there 
was  another  man  in  the  car,  whom  the  evi- 
dence seems  to  show  was  the  mechanic  or 
demonstrator  of  the  defendant. 

The  contention  of  the  defendant  company 
is  that  HlUyard,  the  driver  of  the  car,  was 
not  in  its  employ,  nor  under  its  control,  and 
that,  therefore,  the  company  Is  not  respon- 
sible for  bl8  negligence.  Mr.  Blair,  a  witness 
called  by  the  plalntitr,  testified,  in  efTect,  that 
the  automobile  was  to  be  delivered  by  the 
defendant  to  Rowan  &  Co.,  In  Philadelphia, 
and,  since  there  had  been  no  demonstration 
of  the  car,  a  representative  of  Rowan  &  Co. 
-had  the  privilege  of  riding  in  it  to  Philadel- 
phia with  the  demonstrator;  that  it  was  to 
avail  him  of  that  privilege  that  he  went  to 
defendant's  warerooms  in  New  York;  that 
the  defendant  company  hired  the  driver  and 
paid  him,  and  instructed  him  to  deliver  the 
car  for  the  company  to  Rowan  &  Co.  in 
Philadelphia ;  that  he  (Blair)  bad  never  seen 
Hillyard,  the  driver,  before  that  day,  and 
did  not  hire  nor  pay  him,  and  exercised  no 
control  over  him  or  the  machine.  He  Is  cor- 
roborated by  the  written  contract  between 
the  parties,  by  the  telegram  sent  by  the  de- 
fendant company  to  Rowan  &  Co.,  by  the 
statement  first  made  by  Hillyard,  and  by  the 
fact  that,  after  the  car  was  wrecked  at  the 
accident,  it  was  towed  back  to  the  defend- 
ant's place  in  New  York  for  repairs  by  the 
head  demonstrator  of  the  defendant  compa- 
ny, who  went  to  Metuchen  for  that  purpose. 
^e  defendant  attempted  to  overcome  the 
force  of  this  proof  upon  the  part  of  the  plain- 
tiff by  the  testimony  of  its  manager,  of  Its 
bookkeeper,  and  by  that  of  Hillyard  the  driv- 
er. By  their  testimony  the  defendant  sought 
to  show  that  Hillyard  was  not,  and  never  bad 
been.  In  their  employ,  and  that  the  car  was 
delivered  by  them  in  New  York  to  Mr.  Blair, 
the  agent  of  Rowan  &  Co.,  and  that  Hillyard 
was  employed  by  Blatr  to  drive  the  car  on 
the  trip  in  question,  and  was  therefore  the 
servant  of  Rowan  &  Co.  But  in  view  of  the 
testimony  of  Blair,  corroborated  as  It  is  in 
its  Important  features  by  the  defendant's  tel- 
egram, HUlyard's  first  statement,  and  the 
entries  in  the  books  of  the  defendant  compa- 
ny, we  think  the  question  at  Issue  was  prop- 
erly submitted  to  the  jury,  and  we  cannot 
say  that  the  Verdict  Is  so  clearly  against 


the  weight  of  evidence  as  to  Justify  us  in 
disturbing  it  up<«  that  ground. 

But  the  defendant  insists  that  the  verdict 
is  excessive.  It  appeared  that  the  plaintiff, 
who  was  S7  years  old,  was  considerably 
bruised,  causing  him  to  be  confined  to  the 
house  for  some  time,  and  that,  in  addition 
thereto,  he  was  ruptured.  The  testimony  is 
that  the  rupture  Is  permanent  and  severe, 
and  gives,  and  is  likely  to  continue  to  give,, 
him  pain,  and  that  as  a  result  of  hla  injuries 
be  Is  not  able  to  do  much  of  his  ordinary 
work  upon  the  farm.  Besides  that,  his  horse, 
wagon,  ahd  harness  were  injured.  Under 
this  state  of  proof,  we  cannot  say  that  the 
verdict  of  $2,(>00  is  so  plainly  excessive  as  to 
Justify  this  court  in  disturbing  it. 

The  rule  to  show  cause  will  be  discharged. 

m  N.  J.  u  2M) 
WBSTCOTT  V.  BRIANT. 
(Supreme  Court  of  New  Jergey.    June  7,  1900.) 

1.  Officers  (S  30*)— Disqcalifioatioii— Ap- 
pointment TO  Other  Offios. 

The  offices  of  undersheriff  and  chosen  free- 
holders are,  under  "An  act  concerning  sheriffs" 
(Gen.  St.  1895,  p.  3110),  incompatible,  and  the 
appointment  and  qualification  to  the  office  of 
understieriff  of  a  person  holding  the  office  of 
chosen  freeholder  annuls  hia  commission  for  the 
latter  office. 

[EM.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  U  37-39;    Dec.  Dig.  |  30.*] 

(Syllabns  by  the  Court.) 

2.  Officbbb  (8  80*)— Disqualification— Ap- 
pointment TO  Otheb  Office— "Holds  and 
ExEBcisEs  Office  of  Sbebiff." 

An  undersheriff  is  a  person  who  "holds  and 
exercises  the  office  of  a  sheriff."  within  the 
meaning  of  Gen.  St.  1895,  p.  3118,  i  36,  which 
provides  that  no  person  shall  exercise  any  other 
civil  office  during  the  time  that  he  holds  and  ex- 
ercises the  office  of  a  sheriff. 

red.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  S  30.*] 

Quo  warranto  by  Benjamin  B.  Westcott 
against  Jackson  W.  Briant.  Demurrer  to 
plea  of  respondent  overruled. 

Argued  February  term,  1909,  before  OAB- 
RISON,  BERGEN,  and  VOORHEES,  JJ. 

French  &  Richards  and  Lewis  Starr,  for 
relator.    John  W.  Westcott,'  for  respcwdent. 

BERGEN,  J.  The  relator  was,  in  Noven;- 
ber,  1907,  elected  a  chosen  freeholder  of 
the  county  of  Salem,  from  one  of  the  wards 
of  the  city  of  Salem,  for  a  term  of  three 
years  commencing  January  1,  1908.  He  ac- 
cepted the  office,  and  on  November  10,  1908, 
while  acting  as  such  chosen  freeholder,  was 
appointed  undersheriff  of  the  county  of 
Salem  by  the  sheriff  of  that  county,  and, 
having  qualified,  assumed  the  performance 
of  the  duties  of  the  office  to  which  he  had 
been  appointed.  The  common  council  of  the 
city  of  Salem,  having  determined  that  the 
acceptance  of  the  latter  office  'disqualified  the 
relator   from  serving   as  chosen   freeholder. 
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and  that  a  vacancy  In  tbe  ofSce  wag  thereby 
created,  elected  the  respondent  to  fill  such 
racant  office  until  tbe  general  election,  to  be 
held  In  1909.  The  board  of  chosen  freehold- 
ers of  the  county,  having  recognized  such 
dectlon  as  lawful,  admitted  the  respondent 
to  itu  membership,  and  he  Is  now  In  posses- 
sion of  the  office  and  performing  the  duties 
of  chosen  freeholder  of  the  county.  The  re- 
lator Instituted  quo  warranto  proceedings  to 
test  the  validity  of  the  appointment  of  the 
respondent,  who  Interposed  a  plea  to  the  In- 
formation In  the  quo  warranto  proceedings. 
In  which,  after  stating  the  facts,  he  aver- 
red that  the  two  offices  were  Incompatible, 
and  that,  under  the  statute  prohibiting  a 
sheriff  from  holding  any  other  clvU  office, 
the  office  of  a  chosen  freeholder  became 
vacant  upon  the  acceptance  by  relator  of  the 
office  of  undersheriff.  To  this  plea  the  rela- 
tor demurred,  and  the  question  presehted 
here  Is  the  legal  sufficiency  of  that  plea. 

Section  36  of  the  statute  concerning  sher- 
iffs (Gen.  St  1895,  p.  8118)  declares:  "That 
no  person  shall  exercise  any  other  civil  of- 
fice during  the  time  that  he  holds  and  ex- 
ercises the  office  of  a  sheriff;  and  that  by 
acceptance  of  the  latter  office,  his  commls- 
sl<m  for  any  other  civil  office  shall  be  null 
and  void."  The  claim  of  the  relator  Is  that 
this  statute  is  limited  to  the  sheriff,  and 
does  not  apply  to  a  person  holding  and  ex- 
ercising the  office  of  undersheriff.  The  re- 
lator also  urges  that  the  offices  of  chosen 
freeholder  and  nndersheriff  are  not  incom- 
patible, and  that  the  same  person  may  legal- 
ly hold  and  exercise  the  functions  of  both 
offices.  We  have  no  statute  providing  for 
the  appointment  of  an  undersheriff,  bnt  the 
ancient  and  well-established  right  of  a  Rher- 
iff  to  make  such  appointments  Is  recognized 
In  section  41  of  the  act  relating  to  sherifTs 
(Gen.  St  1895.  p.  3119),  which  requires  the 
appointment  when  made,  to  be  in  writing 
mider  the  hand  and  seal  of  the  sheriff,  and 
the  filing  of  an  oath  by  the  appointee  before 
tie  intermeddles  with  the  office.  The  power  of 
the  sheriff  to  appoint  an  nndersheriff,  al- 
flioagh  not  expressly  granted  by  law,  has 
been  so  long  exercised  that  it  has  become 
one  of  ibe  accepted  prerogatives  of  his  of- 
fice. In  Bac.  Ab.,  under  the  title  "sheriff," 
It  is  said:  "Although  the  King  by  bis  letters 
patent  granteth  to  the  sheriff  cnstodiam 
comltatus,  without  any  express  words  to  make 
a  deputy,  yet  hath  the  sheriff  power  to  make 
a  d^raty  or  undersheriff  who  may  execute 
all  the  ministerial  parts  of  the  office;  for  ex- 
perience, says  my  Lord  Hobart,  proves  that 
many  sheriffs  cannot  execute  it  themselves. 
From  the  antiquity  therefore  and  the  neces- 
sity of  this  office,  the  law  takes  notice  of 
him,  and  on  his  being  appointed  the  law  Im- 
plicitly gives  him  power  to  execute  all  the 
ordinary  offices  of  the  sheriff  himself,  that 
can  be  transferred  by  law."    It  would  thus 


appear  that  our  statute  In  regufatlnt;  the 
method  of  appointing  an  nndersheriff  recog- 
nizes the  office,  and  the  right  as  well  as  the 
duty  of  its  incumbent  to  execute  all  the 
ordinary  offices  of  the  sheriff.  An  under- 
sheriff  Is  a  public  officer  who,  by  virtue  of 
his  hppolutment  In  tbe  manner  provided  by 
our  statute,  is  empowered  to  perform  the 
ordinary  duties  of  the  office.  Meyer  v.  Bish- 
op, 27  JJ.  J.  Eq.  141,  142. 

We  are  of  opinion  that  an  "undersheriff" 
is  "a  person  who  holds  and  exercises  the 
office  of  a  sheriff"  within  the  meaning  of 
section  36  of  the  act  above  mentioned.  The 
evil  which  tbe  act  Is  aimed  at  would  nevei' 
be  reached  If  tbe  sheriff  can  delegate  the 
exercise  of  the  ordinary  offices  of  a  sheriff 
to  one  not  subject  to  the  restrictions  impos- 
ed upon  a  person  who  holds  and  exercises 
the  office  of  a  sheriff.  The  Legislature  has 
specifically  provided  that  the  office  of  sher- 
iff and  any  other  civil  office  are  incompatible, 
and  the  sheriff  cannot  remove  tbe  inconsis- 
tency by  appointing  a  person  to  do  the  very 
thing  which  the  law  prohibits  him  from  do- 
ing. If  this  be  not  so,  then  the  person  hold- 
ing the  office  of  sheriff  could,  through  his 
official  alter  ego,  exercise  the  office  of  sher- 
iff in  contravention  to  the  legislative  policy 
concerning  it. 

The  demurrer  to  the  plea  of  the  respondent 
is  overruled. 

(n  N.  J.  L.  s) 
LISRBEROER  v.  KGLLOGO  et  aL 
(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

1.  Prikcipal  ANn  Agent  (g  60*)— Aoknt  to 
Buy  Goods— Dutt. 

An  agent  to  buy  goods  abroad  is  under  a 
duty,  if  he  cannot  j^rccure  the  goods  desired,  to 
so  inform  bis  principal ;  and.  if  he  buys  an  in- 
ferior grade  of  goods  and  ships  them  as  a  com- 
pliance with  tbe  order,  he  is  liable  to  bis  prin- 
cipal for  damages. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  }  95 ;   Dec.  Dig.  8  60.*] 

2.  Sales  (8  271*)— Sale  bt  Description. 

The  rule  contained  in  section  14  of  tbe  sale 
of  goods  act  (P.  L.  1907,  p.  316),  that  if  the 
sale  be  by  sample,  as  well  as  by  description,  it 
is  not  sufiicient  that  the  bulk  of  the  goods  cor- 
respond with  the  sample  if  the  goods  do  not  also 
correspond  with  tbe  description,  is  merely  an 
enactment  of  the  common-law  rule  as  it  existed 
before  the  statute. 

[EM,  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  76&-771 ;    Dec.  Dig.  |  271.*] 

3.  Sales   (§  442*)— Bkeach  of  WAaaANTT— 
Dauaoes. 

Where  goods  are  sold  by  description  for  the 
purpose  of  resale  and  do  not  answer  the  descrip- 
tion, the  vendee  may  recover,  in  addition  to  his 
anticipated  profits,  the  damages  which  he  is  un- 
der obligation  to  pay  to  his  snbvendee,  when 
those  damages  are  such  as  may  reasonably  be 
supposed  to  have  been  in  contemplation  of  both 
parties  at  the  time  they  made  the  contract  as 
the  probable  result  of  its  breach. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  1284-1301;  Dec.  Dig.  8  442.*] 

(Syllabus  by  the  Court.) 
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Action  by  Edmnnd  LlMberger  against  Da- 
rld  M.  Kellogg  and  others.  Verdict  for  plain- 
tiff, and  defendants  obtained  a  rule  to  show 
cause  why  a  new  trial  shonld  not  be  granted. 
Bnle  discharged. 

Argued  February  term,  1909,  before  tbe 
CHIEF  JUSTICE,  and  SWATZB  and 
PARKER,  JJ. 

Tennant  ft  Haight,  for  plaintiff.  Edward 
S.  Savage  (Frederick  H.  Kellogg,  on  tbe 
brief),  for  defendants. 

SWAYZE,  J.  The  action  Is  for  damages 
caused  by  the  failure  of  the  defendants  to 
deliver  wool  In  accordance  with  the  contract 
between  them  and  the  plalntlfF.  The  plain- 
tiff Is  a  wool  merchant  in  New  Tork.  The 
defendants  are  wool  brokers  and  dealers  at 
Buenos  Ayres  in  the  Argentine.  In  tbe  sum- 
mer of  1005  the  plaintiff  ordered  some  30 
bales  of  wool,  of  which  10  bales  were  to  be 
Lincoln,  10  bales  \i  blood,  and  10  bales  %. 
The  order  was  accepted,  but  35  bales  were 
shipped  Instead  of  30.  Tbe  invoice  described 
tbe  wool  as  comiwsed  of  Lincoln  M  blood,  %, 
%,  and  %,  and  tbe  specifications  described 
them  as  10  bales  Lincoln,  11  bales  ^,  blood, 
10  bales  %  Lincoln,  4  bales  %  Lincoln.  This 
wool  arrived  In  New  York  December  23, 1003. 
Prior  to  its  arrival,  and  on  December  6th,  the 
plaintiff  ordered  defendants  to  buy  200  bales, 
one-balf  of  which  was  to  be  %  and  half  of 
which  wns  to  be  % ;  and  on  December  18th 
ordered  them  to  buy  100  bales,  half  of  which 
was  to  b6  %  and  half  Vi-  These  orders  were 
duly  accepted,  and  the  wool  shipped  In  Jan- 
nary,  arriving  In  New  York  In  February. 
The  two  lots  of  200  and  100  bales  were  sold 
In  advance  of  their  arrival,  by  the  plaintltf,  to 
the  Cleveland  Worsted  Mills  of  Cleveland, 
Ohio,  and  shipped  through  to  them  directly 
from  the  steamer,  in  bond.  The  wool  proved 
to  be  inferior  In  quality  to  the  description. 
The  case  was  tried  upon  tbe  theory  that  the 
plaintltf  could  only  recover  in  case  he  was 
dealing  with  the  defendants  as  principals. 
It  was  apparently  supposed  by  counsel  tha^ 
there  could  be  no  recovery  if  the  defendants 
were  tbe  brokers  or  agents  of  the  plaintiff. 
and  the  trial  Judge  charged  the  jury  that  It 
they  were  acting  as  brokers  the  defendants 
were  entitled  to  the  verdict.  It  is  now  Insist- 
ed that  there  was  no  evidence  which  would 
justify  the  finding  that  the  defendants  were 
principals,  or,  if  that  Is  not  so,  that  tbe 
weight  of  the  evidence  Is  so  decidedly  In  fa- 
vor of  the  view  that  they  were  brokers  that 
tbe  verdict  should  be  set  aside.  We  find  in 
tbe  sworn  statements  made  by  the  defend- 
ants to  accompany  tbe  Invoices  evidence 
which  would  Justify  the  conclusion  that  they 
were  contracting  as  principals  and  as  ven- 
dors. There  is  persuasive  evidence  to  the 
contrary,  but  we  cannot  say  that  the  weight 
preponderates  on  that  side  to  such  an  extent 
that  we  ought  to  disturb  the  verdict    We  do 


not  mean  to  lie  understood,  however,  as  ex- 
pressing approval  of  the  view  adopted  at  tbe 
trial  that  the  defmdants  were  not  to  be  held 
liable  In  damages  if  tbey  were  acting  as 
brokers.  Their  contract  In  that  case  would 
Indeed  be  different  from  tbe  contract  be- 
tween a  vendor  and  purchaser,  but  it  bas 
been  held  that,  where  agents  are  to  boy 
goods  abroad,  they  are  under  the  duty  not 
only  of  buying  as  cheaply  as  possible  and  of 
shipping  tbe  goods  when  bought,  but  must 
also  inform  their  principal  If  they  are  unable 
to  procure  the  goods  required  and  to  take 
reasonable  care  to  send  correct  information. 
They  may,  if  they  are  acting  as  brokers  and 
are  unable  to  procure  the  goods  desired,  so 
report  to  their  principals;  but  they  cannot 
buy  an  Inferior  grade  of  goods  and  ship  them 
as  a  compliance  with  the  order  without  be- 
ing liable  to  their  principal  for  damages. 
The  dlfferenoe  between  the  case  of  vendor  and 
purchaser  and  of  a  foreign  broker  and  his 
own  principal  is  not  that  in  one  case  there 
Is  a  liability  for  damages  and  in  the  other 
no  liability.  The  difference  Is  in  tbe  meas- 
ure of  damages  in  tbe  two  cases.  Cassabog- 
lou  v.  Olbb  (1B83)  U  Q.  B.  D.  797,  S2  L.  J. 
Q.  B.  538. 

Tbe  defendant  next  contends:  That  the 
sale  in  this  case  was  a  sale  by  sample,  and, 
so  far  as  the  300  bales  Is  concerned,  that 
tbey  were  equal  to  the  sample  of  35  bales; 
that,  so  far  as  the  35  bales  was  concerned, 
they  were  a  mere  sample  shipment,  and  tbe 
quality  was  immaterial.  We  think  tbe  de- 
fendant Is  wrong  in  both  contentions.  Tbe 
letter  ordering  tbe  first  shipment  distinctly 
said  that  the  wool  was  to  be  one-third  Lin- 
coln, one-third  ^  blood,  and  one-third  %, 
and  this  order  was  accepted.  It  was  clearly 
a  sale  by  description.  So,  too,  tbe  cables  did 
not  order  the  wool  similar  to  the  sample  lot. 
In  fact,  it  would  have  been  impossible,  for 
at  tbe  time  the  cables  were  sent  the  first 
shipment  bad  not  arrived  in  New  York. 
Both  the  cables  ordered  wool  half  %  and 
balf  %.  This  also  was  clearly  a  sale  by  de- 
scription, and  the  trial  judge  should  so  have 
charged.  Instead  of  doing  so,  he  charged 
that  it  was  for  the  jury  to  say  whether  the 
plaintiff  was  to  get  the  grades  generally 
known  to  tbe  trade  by  the  description,  or 
whether  he  was  to  get  the  same  kind  or  sim- 
ilar kinds  that  he  bad  been  receiving  in  pri- 
or years.  This  error,  however,  was  injuri- 
ous to  the  plaintiff,  and  not  to  the  defend- 
ants. He  further  charged  that  "the  rule  as 
to  selling  by  sample  is  this:  That  what  is 
sent  thereafter  must  substantially  comply 
with  the  sample,  and,  if  it  does  not,  tbe  pur- 
chaser Is  under  no  obligation  to  keep  it.** 
As  applied  to  tbe  present  case,  this  charge 
also  was  inaccurate.  The  true  rule  prior  to 
our  codification  of  tbe  law  relating  to  sales 
Is  thus  stated  in  tbe  last  English  edition  of 
Benjamin  on  Sales  (riago  616):  "The  Im- 
plied condition  that  goods  bought  under 
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dfled  oonuDerdal  deseription  should  conform 
therewith  Is  not  excluded  by  the  fact  that 
the  sale  Is  by  sample,  or  eren  after  an  in- 
qiectlon  of  the  bnlk.  A  sample  Is  looked  on 
hi  sach  case  as  a  mere  expression  of  the 
qnallty  of  the  artide,  and  not  of  Its  essen- 
tial character,  and  notwithstanding  the  bulk 
be  fairly  shown,  or  a^ree  with  the  sample, 
yet,  if  the  balk  does  not  reasonably  answer 
to  the  deseriptloo,  the  seller  Is  liable"— cit- 
ing Mody  T.  Gregson  [1868]  L.  R.  4  Ex.  49,  38 
L.  J.  Elx.  12.  Among  the  cases  cited  in  Ben- 
jamin, Azemar  t.  Oassella,  L.  R.  2  C.  P.  4S1, 
6TT,  36  L.  J.  C.  P.  124,  263,  is  similar  to  the 
present  case.  The  same  mle  of  law  Is  stat- 
ed in  Sales  Act  1907  (P.  L.  p.  316)  {  14.  This 
act  did  not  take  effect  nntll  after  the  trans- 
actions now  in  question,  bat  it  was  a  mere 
codification  of  the  then  existing  law  in  this 
respect  The  charge  of  the  court,  while  er- 
roneons.  was  injurious  only  to  the  plain- 
tiff, and  the  defendant  is  not  injured  thereby. 

The  next  complaint  is  that  the  plaintiff 
could  not  accept  the  goods  and  sae  for  breach 
of  the  warranty.  It  is  enough  to  say  as  to 
this  that  the  law  is  settled  to  the  c6ntrary„ 
Benjamin  on  Sales  (6th  IBn^.  Ed.)  p.  1001; 
Sales  Act  1907  <P.  L.  p.  837)  |  69b. 

The  plaintiff  was  allowed  to  recover  the 
following  Items:  (1)  The  difference  between 
the  purchase  price  paid  by  him  and  the 
amount  received  on  the  sale;  (2)  the  loss 
of  profits  on  the  sale  to  the  Cl^eland  Worst- 
ed Company;  (3)  damages  paid  that  com- 
pany to  settle  its  claim  against  him;  (4) 
freight  on  wool  shipped  from  Cleveland  to 
Boston  for  resale.  It  was  proper  to  Include 
all  of  these  items  In  the  plaintiff's  claim  for 
damages,  if  the  case  was  one  between  vendor 
and  vendee,  except  perhaps  the  freight  from 
Cleveland  to  Boston.  The  subject  was  dealt 
with  by  the  writer  of  this  opinion  In  Lodge 
*  Shipley  Co.  v.  BInnse,  24  N.  J.  Law  J.  430. 
That  they  were  entitled  to  recover  profits  on 
the  resale  is  hardly  open  to  question.  It  was 
held  In  that  case,  on  the  authority  of  Bor- 
ries  V.  Hutchinson,  18  0.  B.  N.  S.  445,  Die 
Elblnger  Actien  Gesellschaft  ▼.  Armstrong, 
L.  R.  9  Q.  B.  473,  and  Grabert-Borgnles  ▼. 
Nugent,  13  Q.  B.  D.  85,  that  damages  which 
the  vendee  was  under  obligation  to  pay  to  a 
snbvendtK  were  also  recoverable  when  they 
are  such  as  may  reasonably  be  supposed  to 
have  been  in  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the 
probable  result  of  Its  breach.  The  freight 
paid  on  the  shipment  of  the  wool  from  Cleve- 
land to  Boston  could  only  be  recoverable  if 
that  expense  was  reasonably  Incurred  in  the 
effort  to  market  the  goods  which  had  proved 
inferior  to  the  description.  No  objection  was 
made  at  the  trial  to  this  portion  of  the 
Judge's  charge,  and  it  is  therefore  not  open 
to  the  defendant  on  this  mle. 

The  rule  Is  discharged,  with  costs. 


(nN.J.i>.a>  , 
BULLOCK  ▼.  BIGG& 
(Supreme  (3onrt  of  New  Jersey.    June  T,  1900,) 

1.  MONICIPAI,    COBPOBATIONS     (|     183*)— Ap-  '. 

poiNTMENT  or  Cut  Mabshait-Oath  of  Or*  ' 

ncx. 

The  charter  of  ICillvUle  required  that  M 
oflBcers  elected  under  the  act  should  take  an  of- 
ficial oath  before  the  common  council  of  the 
city,  and  provided  for  a  city  marahall  to  be 
elected.  Bubseqaently  the  charter  was  ao  amend- 
ed that  the  city  marshal  was  thereafter  appoint- 
ed by  the  mayor  and  common  council.  Held, 
that  he  was  still  required  to  take  the  oath  as  re- 
quired by  the  original  charter. 

[Ed.  Note. — For  other  -cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  183.*] 

2.  MtTRICIPAI.   COBFOBAIIORS    ({    144*)— OlTI- 

OEBs— OmoiAi.  Oath. 

Where  a  city  officer  is  required  to  take  his 
ofiScial  oath  before  the  common  council,  it  is  not  . 
enough  for  him  to  take  it  before  the  mayor  ° 
alone.  • 

[E}d.  Note— For  other  cases,  see  Municipal'  > 
Corporations,  Cent  Dig.  U  316-318;  Dec.  Dig.  . 
I  144.*]  ., 

8.  Quo  Wabbahto  (I  61*)— TiruE  to  OmoB-k - 

JUOSUKKT. 

In  a  quo  warranto  brought  by  one  claiming 
title  in  himself  under  section  4  of  the  quo  war-  ° 
ranto  act  (Act  April  6,  1903  [P.   L.   1903,  p. 
ST7]),  the  court  most  detemrine  the  title  of  the  , 
relator  as  well  as  of.  the.  respondent  when  the 
former's  title  is  questioned  by  proper  pleadings,  ' 
and,  if  neither  relator  nor  respondent  is  entitled ' 
to  the  otBce,  -Jtidgment  most  be  entered  to  that 
effect. 

[Ed.  Note.— For  other  cases,  see  Quo  Wanma- 
to.  Dec.. Dig.  I  61.*] 

(SylUbns  by  the  Court) 

Quo  warranto  on  the  relation  of  Frank 
Bullock  against  Charles  Biggs.  Judgment 
that  neither  party  was  entitled  to  office  la 
question. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE,  and  SWAYZB  and  PAR- 
KER, JJ. 

Hampton  &  EHthian,  for  relator.  Josepb- 
F.  Smith  and  Carrow  ft  Kraft  for  defendant  -. 


SWATZE,  J.    The  pleadings  in  this  case 
are  Informal,  and  consist  of  an  information, 
setting  forth  the  title  of  the  relator  to  the 
office  of  city  marshal  of  Mlllvllle  and  a  plea 
challenging  the  title  of  the  relator  and  claim- 
ing title  In  the  defendant    There  is  no  de-  < 
murrer  or  replication  and  no  Issue  Joined 
upon  tills  plea.    The  parties,  instead  of  Join- 
ing issue  and  having  it  disposed  of  by  the  ■ 
court  if  it  was  an  issue  of  law,  or  tried  by  a 
Jury  if  it  was  an  issue  of  fact  have  taken  . 
depositions  as  If  the  proceeding  were  in  thcr 
nature  of  a  rule  to  show  cause  why  an  in- 1 
formation  sbonid  not  be  filed.     The  condn-  • 
8ion  to  which  we  have  come  is  such  that  we  : 
think  we  may  fairly  dispose  of  the  case  upon  . 
the  merits  as  if  It  came  before  us  on  a  rule 
to  show  cause  or  upon  a  demurrer  to  the- 
plea.    Since  the  act  of  1895,  which  now  ap- 
pears as  section  12  of  the  quo  warranto  act 
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(Act  April  8k  1003  [P.  U  1903,  p.  8791). 
which  was  passed  td  meet  the  Situation  creat- 
ed by  the  decision  In  Davis  y.  Davis,  57  N. 
J.  Law,  203,  31  Atl.  218,  the  court  is  required 
to  determine  not  only  the  title  of  the  re- 
spondent to  the  ofiSce  or  franchise  in  ques- 
tion, but  also  the  title  of  the  relator  to-  the 
same  office  or  franchise.  Hawkins  v.  Cook, 
62  N.  X  Law,  84,  40  Atl.  781;  Manahan  v. 
Watts,  64  N.  J.  Law.  465,  45  AU.  813 ;  Lane 
T.  Otis,  68  N.  J.  Law,  64,  656,  52  AU.  305, 
54  Atl.  442.  It  Is,  however,  esseutial  that 
the  question  should  be  raised  by  proper 
pleadings.  Magner  ▼.  Yore,  75  M.  J.  Law, 
198,  66  AU.  948. 

The  plea  chaUenges  the  title  of  the  relator 
to  his  office  upon  the  ground  that  he  failed 
to  take  the  official  oath  required  by  the  char- 
ter of  Mlllville  (Act  Feb.  26,  1866  [P.  L.  p. 
119]  I  9).  This  requires  that  all  officers 
elected  binder  the  act  shall  take  an  official 
oath  before  the  common  council  of  the  city. 
ft  Is  conceded  that  the  relator  failed  so  to 
do,  bnt  it  Is  said  that  the  section  of  the 
charter  cited  applies  only  to  electiye  officers, 
and  that  the  marshal  Is  no  longer  an  elective 
officer  since  the  act  of  March  15,  1871  (P.  L. 
p.  540),  which  provides  that  he  shall  be  ap- 
pointed by  the  mayor  and  common  council. 
We  think,  however,  that  the  ninth  section  of 
the  charter  of  1866  applies  to  all.  the  officers 
enumerated  in  section  5,  and  thereby  required 
to  be  elected.  The  object  of  the  act  was  to 
secure  from  each  officer  an  oath  of  fidelity, 
and  the  reference  to  them  in  section  9  as  of- 
ficers elected  under  the  act  was  intended  to 
be  a  short  description  of  the  officers  of  whom 
the  oath  w^s  required.  It  is  as  if  the  officers 
had  been  once  more  enumerated  in  section  9. 
The  result  is  that  the  change  in  the  method 
of  their  selection  did  not  do  away  with  the 
requirement  of  an  official  oath.  In  fact  the 
relator  seems  to  have  supposed  that  he  was 
still  required,  to  take  an  official  oath,  and 
took  the  same  before  the  mayor.  This,  how- 
ever. Is  not  a  compliance  with  the  statute. 
No  doubt  the  Legislature  might  well  have 
anthorlzed  the  oath  to  be  taken  before  the 
mayor.  It  Is  sufficient  however,  to  say  that 
they  chose  to  require  that  it  be  taken  before 
the  common  council.  As  (Thief  Justice  Beas- 
ley  said,  in  Douglass  v.  Freeholders  of  Bs- 
aez,  88  N.  J.  Law,  214,  at  page  216 :  "Where 
that  which  Is  directed  to  be  done  Is  within 
the  sphere  of  legislation,  and  the  terms  used 
clearly  express  the  Intent,  all  reasoning  de- 
rived from  the  supposed  inconvenience  or 
even  absurdity  of  the  result  Is  out  of  place. 
It  Is  no  province  of  the  courts  to  supervise 
legislation  and  keep  It  within  the  bouuds  of 
propriety  and  common  sense."  In  that  case 
the  relators  had  failed  to  take  an  official 
oath  as  chosen  freeholders  within  20  days 
after  their  election  and  appointment^  u  re- 


quired by  the  charter  of  Bellerllle,  and  It 
was  urged  that  such  an  oath  ought  not  to  be 
required  of  the  freeholders  of  the  city  of 
BellevlUe  when  It  was  not  required  of  free- 
holders from  other  municliialities;  bnt  the 
court  held  that  the  statutory  requirement 
was  plain.  So  in  Hayter  v.  Benner.  67  N.  J. 
Law,  359,  52  Atl.  351,  the  officer  in  that  case 
was  required  to  take  an  oath  faithfully  and 
impartially  to  discharge  the  duties  of  his 
office.  The  oath  taken  was  to  perform  the 
duties  of  the  office  required  by  the  Constita* 
tlon  and  by-laws  of  the  borough  to  the  best 
of  his  ability.  The  court  held,  however,  that 
these  words  were  not  the  equivalent  of  those 
used  in  the  statute,  and  that  the  relator  nev- 
er obtained  the  title  to  the  office  of  council- 
man. None  of  the  acts  relating  to  the  tak- 
ing  of  official  oaths  help  the  relator,  for 
none  of  them  do  away  with  the  specific  re- 
quirement of  the  Mlllville  charter.  The  act 
of  February  19.  1906  (P.  L.  p.  13),  requires 
that  the  officers  shall  file  the  oath  with  the 
clerk  of  the  municipality.  No  oath  taken  by 
the  relator  was  produced.  The  mayor  testi- 
fied that  the  oaths  had  been  taken  before 
him,  and  that  it  was  the  practice  to  leave 
the  papers  with  him,  and  that  the  relator's 
oaths  had  probably  been  burned  with  other 
papers  when  he  left  the  office. 

We  have,  however,  decided  in  Magner  t. 
Yore,  75  N.  J.  Law.  198,  66  Atl.  948,  that  the 
tenure  of  office  act  of  1899  (P.  L.  p.  26)  ap- 
plies to  police  officers  who  are  such  de  facto^ 
and  it  may  be  said  that  the  effect  of  the 
act  of  1899  was  to  retain  the  relator  In  the 
office  of  which  he  then  actually  was  in 
possession.  In  Magner  v.  Yore,  however,  we 
were  dealing  only  with  the  question  of  the 
title  of  the  respondent,  and  that  depended 
upon  whether  at  tbe  time  he  was  appointed 
there  was  an  existing  vacancy,  and  we  held 
that  the  operation  of  the  act  of  1899  was  to 
prevent  the  vacancy.  We  distinctly  said  that 
the  pleadings  were  not  In  such  shape  as  to 
present  the  question  of  the  title  of  the  re- 
lator himself.  The  question  raised  In  that 
case,  however,  was  very  different  from  the 
question  now  presented.  Here  tbe  title  of 
the  relator  is  put  in  Issue  by  the  pleadings, 
and  he  must  rely  not  merely  upon  the  fact 
that  he  was  a  de  facto  officer  and  continued 
as  such  by  tbe  tenure  of  office  act;  but  he 
must  show  that  he  is  an  officer  de  Jure,  and 
this  be  has  failed  to  do.  Magner  v.  Yore^ 
however,  is  authority  for  the  position  that 
the  respondent  is  not  rightfully  in  possession 
of  the  office  of  marshal,  for  at  the  time  he 
was  appointed  the  office  was  not  vacant.  The 
result  is  that  neither  relator  nor  respondent 
is  legally  entitled  to  the  office,  and  the  Judg- 
ment to  be  entered  should  be  that  which  was 
ordered  in  Hawkins  t.  Cook,  62  N.  J.  Law, 
84^  40  AO.  7tU. 
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STATE  T.  BROM  et  aL 
(Sapreme  Cctnrt  of  New  Jerwy.    June  7, 1909.) 

L  MtTRICIPAL  GOBPOBATIONB  (|  174*)— COM- 
MON CouKCiL— Appbopmation  of  Moicet— 
CxmiRAi.  Responbibiutt. 

An  indictment  for  the  violation  of  section 
31  of  the  Crimes  Act  of  June  14,  1898  (P.  L.  p. 
803),  must  set  forth  the  particalar  acts  which 
it  is  alleged  constitute  a  disregard  of  the  stat- 
ute, and  an  averment  that  the  defendants,  as 
members  of  the  common  «ouncil  of  a  borough, 
voted  to  pay  one  O.  B.  the  sum  of  $553.13,  "for 
which  no  appropriation  had  been  made,"  is  not 
sufficient  to  charge  the  defendants  with  the  stat- 
ntorar  offense  of  voting  for  the  "disbursement  of 
pabUc  moneys  in  excess  of  the  appropriation  re- 
spectively to  any  such  board." 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  174.*] 

2.  MUNIOIPA&    COBPOBATIONS    (S    174*)— COM- 

Moir  CocHciii— Appbopbiation  of  Monet— 

OBIHIHAI,   RESPOKBIBIUTr. 

In  an  indictment  for  incurring  "obligations 
in  excess  of  the  appropriation  and  the  limit  of 
expenditure  provided  by  law  for  the  purposes 
respectively  of  any  such  board"  a  crime  is  not 
sufficiently  stated  by  the  averment  that  defend- 
ants voted  to  purchase  land,  nothing  appearing 
to  have  been  done  to  consummate  a  purchase. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  174.*] 

3.  MUKICIFAL    COBPOBATIONB    (|    174*)— GOM- 

MOK  Councilt-Appbopbiation  or  Monxy^ 

Cbimiral  Rebponsibiuty. 

A  charge  that  the  defendants,  as  members 
of  the  common  council  of  a  borough,  incurred 
an  obligation  "in  excess  of  the  appropriation" 
bj  giving  a  note  in  consideration  of  the  convey- 
ance of  land,  does  not  charge  a  violation  of  the 
statute.  It  should  appear  what  appropriation 
or  limit  of  expenditure  has  been'  exceeded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  174.*] 

(Syllabus  by  the  Court) 

Certiorari  to  Circuit  Court,  Bergen  County. 

Separate  writs  of  certiorari  by  David 
BrcKB  and  others  to  test  tbe  sufficiency  of 
indictments  found  in  the  Bergen  county  oyer 
and  terminer.     Indictments  quashed. 

Argned  February  term,  1909,  before  GAR- 
RISON, BERGEN,  and  VOORHEES,  JJ. 

Roe  &  Runyon  and  Gilbert  Collins,  for 
prosecutors.    Ernest  Koester,  for  the  State. 

BERGEN,  J.  Bl^t  writs  of  certiorari 
were  allowed  for  the  purpose  of  testing  tbe 
sufficiency  of  a  like  number  of  indictments 
foaod  in  tbe  Bergen  county  oyer  and  ter- 
miner against  the  members  of  the  common 
council  of  tbe  borough  of  Park  Ridge.  Sev- 
en of  tbem  are  substantially  alike  and  are 
goremed  by  tbe  same  legal  rules,  so  that 
tbe  disposition  of  one  wlU  control  tbe  result 
to  all.  Tbe  remaining  Indictment  contains 
ooonts  not  embraced  In  the  others  which 
require  separate  consideration,  and  will  be 
dealt  with  after  I  have  disposed  of  tbe 
others.  One  of  the  seven  Is  an  Indictment 
•gainst  David  Brom  and  five  other  defend- 
ants, and.it  charges  that  the  defendants, 
as  members  of  the  common  council  of  the 


borough  of  Park  Ridge,  "did  willfully  and 
unlawfully  vote  for  the  disbursement  of  pub- 
lic moneys  In  excess  of  the  appropriation  of 
Park  Ridge,  In  that  the  said  defendants  did 
vote  to  disburse  tbe  sum  of  five  hundred' 
and  fifty-three  dollars  and  thirteen  cents  to' 
George  Bennett,  for  which  no  appropriation 
had  been  made,  which  the  said  defendants 
then  and  there  knew."  This  indictment  is 
based  upon  section  31  of  tbe  Crimes  Act  ot 
June  14.  1898  (P.  L.  1898,  p.  803),  which, 
inter  alia,  makes  it  a  misdemeanor  for  tbe 
common  council  of  any  borough  in  this  state 
to  "disburse,  order  or  vote  for  tbe  disburse- 
ment of  public  moneys.  In  excess  of  the  ap- 
propriation respectively  to  any  such  board," 
or  to  "incur  obligations  in  excess  of  the  ap- 
propriation and  limit  of  expenditure  provid- 
ed by  law"  for  tbe  purpose  of  any  such 
board. 

The  statute  relied  on  was  first  adopted  in 
this  state  February  7,  1876  (P.  L.  p.  16),  in 
substantially  tbe  form  in  which  it  now  ap- 
pears in  section  31  of  the  crimes  act.  In 
construing  the  act  of  1876,  Mr.  Justice  Van 
Syckle,  in  State  t.  Halsted,  39  N.  J.  Law, 
402,  411,  said  tliat  it  «rould  not  suffice  to 
allege  in  the  general  words  of  tbe  statute 
that  the  defendants  did  incur  an  obligation 
in  excess  of  the  appropriation.  Tbe  particu- 
lar act  which  constitutes  such  disregard  of 
this  statutory  provision  must  be  disclosed. 
The  present  Indictment,  after  charging  that 
the  defendants  voted  to  disburse  public  mon- 
eys "in  excess  of  the  appropriation  of  said 
borough  of  Park  Ridge,"  proceeds  to  disclose 
what  it  is  alleged  constituted  the  violation 
of  tbe  statute,  and  the  question  presented 
Is  whether  it  is  sufficient  We  think  It  is 
not,  for  It  simply  alleges  that  the  defend- 
ants, as  members  of  the  common  council, 
voted  to  disburse  tbe  sum  of  $558.13  to^ 
George  G.  Bennett  for  which  no  appropria- 
tion had  been  made.  It  does  not  charge  that 
there  should  be  a  particular  appropriation: 
for  this  payment,  or  that  the  payment  voted 
was  in  excess  of  moneys  appropriated  to  the 
common  council  for  the  general  purposes  of 
the  municipal  government,  out  of  which,  for 
all  that  appears,  the  claim  of  Bennett  might 
be  properly  paid.  The  charge  Is  that  no 
appropriation  bad  been  made  to  pay  Ben- 
nett, but  that  does  not  imply  that  in  paying 
Bennett  it  was  required  to  exceed  the  money 
appropriated  to  tbe  common  council.  The 
manifest  lnt«it  of  the  statute  is  to  forbid 
voting  for  the  disbursing  of  public  moneys 
In  excess  of  tbe  amount  approprlnted  for 
disbursement,  and  not  the  prohibition  of 
voting  money  to  one  for  whom  no  particular 
appropriation  has  been  made,  so  long  as . 
the  money  appropriated  for  the  use  of  tbe 
borough  is  not  exceeded.  It  may  well  bc^ 
in  fact  tbe  presumption  is,  that  payments 
to  individuals  by  a  municipal  body  are  from 
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A  general  appToprlatlon  raised  by  taxation 
(or  the  different  branches  of  local  gorem- 
nent,  which  Is  the  appropriation  meant  by 
the  law,  and  not  that  there  shall  be  a  spe- 
cial appropriation  to  each  person  likely  to 
become  Its  creditor.  Under  the  Borough  Act 
of  Ai»il  24.  1897  (P.  U  p.  285),  the  common 
tenncll  have  power  to  raise  and  appropriate 
money  for  many  different  purposes,  and  the 
fiidlctment  should  set  out  some  facts  show- 
ing which  appropriation  was  exceeded,  or 
that  the  payment  conld  not  properly  be 
made  because  not  within  any  of  the  purposes 
provided  for.  In  the  present  case,  If  the 
Indictment  be  held  sufficient,  proof  that  the 
money  had  been  voted  to  Bennett,  and  that  no 
appropriation  bad  been  made  to  pay  him. 
fbr  it  is  not  charged  that  no  appropriation 
had  been  made  to  the  common  council,  would 
be  sufficient  to  convict  the  defendants,  al- 
tbongb  the  general  appropriation  to  the  com- 
fDon  council  had  not  been  exceeded.  The 
facts  set  out  disclose,  not  that  no  appro- 
priation had  been  made  to  the  common  ooan- 
eil,  and  therefore  any  disbursement  would 
be  In  excess  of  appropriations,  but  that  no 
appropriations  had  beem  made  for  this  par- 
ticular payment 

'  The  remaining  indictment  contains  two 
counts,  the  first  charging  Robert  A.  Slbbnld, 
As  mayor,  and  the  other  defendants,  as  mem- 
tiers  of  the  common  council  of  said  borough, 
wltb  Unlawfully  disbursing  public  moneys  in 
voting  to  purchase  certain  land  for  which 
no  appropriation  had  l>een  mad&  This  char- 
ges no  crime,  for  voting  to  purchase  Is  not 
an  appropriation  <^  the  purchase  price,  and 
{here  Is  no  averment  that  the  purchase  was 
fever  carried  out  in  any  such  way  as  to  be 
binding  on  the  borough.  The  second  count 
charges  that  the  defendants  incurred  "an 
obligation  upon  the  said  borough  of  Pairk 
Ridge  tn  excess  of  the  appropriation,  by 
giving  then  and  there  to  one  Andrew  Perry 
a  note  for  six  hundred  and  sixty  dollars  in 
donstderation  of  the  conveyance  of  certain 
lands,"  which  obligated  the  borough  to  pay 
that  sum.  This  count  is  also  defective,  for 
n  does  not  state  any  fact  which  constitutes 
a  violation  of  the  statute.  Incurring  an 
obligation  "in  excess  of  the  appropriation" 
is  not  enough.  It  must  be  "in  excess  of  the 
appropriation  and  limit  of  expenditure  pro- 
vided by  law  for  the  purposes  respectively 
of  any  such  board."  Under  the  act  relating 
to  boroughs,  and  its  supplements,  the  com- 
mon council  may  incur  obligations  for  certain 
purposes  without  any  appropriation  being 
made,  and,  in  order  to  bring  the  defendants 
within  the  terms  of  the  law,  the  indictment 
fehould  show  that  the  obligation  required  an 
expenditure  in  excess  of  that  provided  by 
law.  This  Indictment  has  not  even  the  mer- 
it of  following  the  words  of  the  statute,  and 
1b  entirely   devoid  of  a  statement  of  any 


particular  fact  or  facts  from  which  a  viola- 
tion of  the  law  can  be  inferred.  If  the  bo^ 
ough  council  had  no  power  to  ma^e  the  note, 
and  therefore  it  bad  no  binding  force,  then, 
under  Marley  y.  State,  S6  N.  J.  Law,  207, 
33  AtL  208,  no  crime  was  committed. 

All  of  these  Indictments  are  defective  and 
should  be  quashed,  and  an  order  will  be  en- 
tered In  each  case  quashing  the  Indictment. 


(Tt  N.  J.  Ix  B9) 

HITS  V.  DEIX. 

(Supreme  Court  of  New  Jersey.    June  7,  1900.) 

L  Costs  (I  154*)— Items— Depositions. 

The  fifty-third  section  of  the  Evidence  Act 
of  March  23,  1900  (P.  L.  p.  378),  and  the  act 
of  April  11,  1908,  amendatory  thereof  (P.  Xj. 
p.  277),  .apply  as  well  to  testimony  taken  by 
consent  under  the  fifty-seventh  sectioa  of  the 
evidence  act  as  to  depositions  taken  under  order 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Dee. 
Dig.  I  154.*] 

2.  Costs  (S  154*)— Taxahoh— Discsktion  or 

COUBT, 

The  power  to  order  that  the  expense  of  de- 
positions taken  under  the  act  concerning  evi- 
dence be  made  a  part  of  the  taxed  bill  of  costs 
of  the  prevailing  party  under  amendment  of 
April  11,  1908  (P.  L.  p.  277),  is  a  discretionary 
power. 

[Ed.  Note.— For  other  cases,  see  Costa,  Dee. 
Dig.  i  154.*] 

3.  Apfbai.  and  Eskok  (i  847*)  —  Rkvibw  -^ 
Discretion  of  Coubt. 

Where  an  order  discretionary  in  its  char- 
acter has  been  made  by  a  single  justice  at  cham- 
bers, and  it  appears  from  the  terms  of  such  or- 
der that  such  justice  did  not  treat  the  matter 
as  discretionary,  and  therefore  did  not  exercise 
Ills  discretion,  such  order  for  tliat  reason  wUl 
be  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3813 ;  Dec.  Dig.  |  947.*] 

(Syllabns  by  the  Court) 

Action  by  Lonls  Hite  against  William  A.% 
Dell.  Motion  to  review  order  made  by 
judge  at  chamliers.     Order  reversed. 

Argued  February  term,  1909,  before  GAR- 
RISON, BERGEN,  and  VOORHEES,  JJ. 

Vreeland,  King,  Wilson  &  Lindabury,  for 
plaintiff.  Lindabury,  Deirae  ft  Faalks,  for 
defendant 


VOORHEES,  J.  This  is  an  application  to 
review  an  order  made  by  a  Justice  of  this 
court  Application  was  made  to  him  for  an 
order  directing  that  the  expense  of  the  ex- 
amination of '  certain  witnesses  taken  de 
bene  esse  by  commission  and  under  a  stipu- 
lation should  be  made  a  pat>t  of  the  defend- 
ant's taxed  costs,  the  defendant  being  the 
prevailing  party  in  the  suit  Some  of  the 
witnesses  were  examined  by  stipulation  dat- 
ed March  7,  and  April  22,  1908,  by  consent' 
under  the  fifty-seventh  section  of  the  Evi- 
dence Act  of  March  23,  1900  (P.  L.  p.  378), 
which  expense  amounted  to  $141.18.     The 
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examioatioQ  tyt  two  other  witnesses,  was 
made  on  notice  and  order  of  the  tourt,  under 
tbe  proTisioua  of  said  act  by-  commiasioas 
Issued  in  September,  1908.  The  order  refus- 
ed to  allow  the  costs  of  the  examlnatlonB 
taken  by  consent  to  be  included  is  the  bill 
of  costs,  but  did  allow  those  taken  by  com- 
mission to  be  included,  and  refosed  the  al- 
lowance of  the  former. 

Section  03  of  the  evidence  act  originally 
provided  -that  "the  party  requiring  such  ex- 
amiuation  or  deposition  shall  be  at  the  sole 
expense  thereof,  and  «l)all  not  have  any  al- 
lowance for  the  same  in  the  taxation  of 
costs."  This  section  was  amended  in  liX)8 
by  a  supplement  approved  April  11,  1906,  tb 
read  as  follows:  "The  party  requiring  such 
examination  or  deposition  shall  in  'the  ttrst 
instance  be  at  the  sole  expense  thereof  and 
said  expense  may  be  made  a  part  of  the 
taxed  bill  of  costs  of  the  prevailing  party 
if  so  ordered  by  the  court."    P.  L.  p.  277. 

It  Is  insisted  on  the  one  hand  that  this  sec- 
tion as  originally  enacted  and  as  amended 
can  apply  only  to  those  examinations  which 
are  taken  upon  commission  issued  under 
an  order  of  the  court,  and  do  not  apply  to 
testimony  taken  by  consent  pursuant  to  the 
fifty-seventh  section  of  the  evidence  act.  To 
say  that  the  words  "the  party  requiring  such 
examinations"  shaU  apply  only  to  those 
making  application  to  the  court  for  a  com- 
mission, but  not  to  those  who  seek  out  their 
adversaries  and  obtain  their  consent,  would 
be  a  distinction  not  well  taken.  The  party 
asking  for  the  consent  may  be  said  to  require 
the  examination  quite  as  much  as  he  who 
manifests  the  requirement  by  an  applica- 
tion to  the  court  We  therefore  think  that 
the  fifty-third  section  as  It  originally  stood 
and  as  amended  applies  as  well  to  testi- 
mony taken  by  consent  as  a  deposition  taken 
under  order  of  the  court. 

But  It  is  further  claimed,  on  the  one  hand, 
that  the  powtt  to  order  that  the  expense 
of  the  depositions  be  made  a  part  of  the  tax- 
ed bill  of  costs  of  the  prevailing  party  under 
the  amendment  of  1908  is  not  discretionary, 
while  the  other  party  insists  that  it  is  dls- 
cretlcmary.  That  it  is  a  discretionary  power 
cannot  be  doubted,  and  hence,  under  Key 
V.  Paul,  61  N.  J.  Law,  133,  38  Atl.  823,  can- 
not be  reviewed  here.  If  the  Justice  making 
the  order  had  treated  it  as  a  discretionary 
matter,  and  had  exercised  his  discretion,  his 
order  would  have  been  a  finality.  It  ap- 
pears, however,  from  the  order  made  that 
he  did  not  treat  It  as  discretionary,  and 
therefore  did  not  exercise  his  discretion,  for 
the  order  recites  that  "the  Justice  being  of 
opinion  that  the  expense  of  the  examinations 
or  depositions  taken  by  virtue  of  said  stipu- 
lation of  March  7,  1908,  and  April  22,  1908, 
conld  not  be  Included  In  the  taxed  bill  of 
costs  of  the  defendant,  for  the  reason  that 
no  provision  of  law  exists  in  that  behalf." 


For  that  reason  the  order  under  review  rnnSt 
be  reversed. 

Whether  the  amendatory  act.  approved 
April  11,  1908,  would  be  tetroai-tlve  so  as 
to  apply  to  the  examinations  taken  under 
the  stipulation  of  March  7, 1908,  may  well  itf 
dioubted,  but  that  objection  could  not  apply 
to  the  examination  taken  pursuant  to  the 
etipulatlOB  of  April  22,  1008.  i 


OB  N.  J.  U  MM) 
LEVINS  V.  D.  WOLTF  ft  CO. 
(Supreme  Coart  of  New  Jersey.    June  7.  1900.) 

1.  Wabehocsemen  (J  84*)  —  Neulioenck  -^ 
AcnoNe— Questions  or  Fact. 

Wtiere  the  defendant,  aa  a  warehouseman, 
took  plaintiff's  goods  to  store,  and  kept  them 
for  two  days  and  nights  In  its  stable  upon  a 
wagon,  where  fire  consumed  tfaem,  held  to  be  a  . 
question  of  fact  whether  defendant  bestowed 
upon  the  goods  thus  stored  the  cai-e  required  by 
law. 

[Ei,  Note. — For  other  cases,  see  Warehoiimt- 
men,  Dec  Dig.  {  34.*] 

(Syllabus  by  the  Court.) 

2.  WoHDS  AND  Phbasks— "Pulled  Goods," 

Pulled  goods  are  chattels  sold  upon  condi- 
tion and  retaken  by  the  vendor  for  noncompli- 
ance with  the  conditions  of  sale. 

Appeal  from  District  Ckiurt  of  City  of  New- 
ark. 

Action  by  Julius  J.  Levine  against  D.  Wolff 
&  Co.  Judgment  for  plklntlff,  and  defendant 
appeals.    Affirmed. 

Argued  February  term,  1909,  before  R^ED, 
TRENCHARD,  and  MINTURN.  JJ. 

Rikec  ft  Riker,  for  appellant  Philip  J. 
Bchotland,  for  appellee. 

MINTURN,  J.  The  result  of  the  trial  of 
this  action  before  the  district  court  was  tha^ 
the  court  found  as  facts  that  the  plaintUJF 
contracted  with  defendant  company  "to  store" 
his  household  goods  for  a  monthly  conBlder%- 
tion,  to  be  paid  to  the  defendant;  and  thaf: 
in  pursuance  of  this  contract  the  defendant 
company  carried  the  goods  upon  their  tmc|c 
to  the  defendant's  stable,  where  the  wagoo 
was  taken  in  and  allowed  to  stand  with  the 
goods  loaded  thereon  for  two  days  and 
nights ;  and  while  thus  situated  a  flre  occur- 
red in  the  stable  upon  the  second  night  an# 
the  goods  were  thereby  destroyed.  The  buUA- 
Ing  was  used  not  only  as  a  stable,  and  a  place 
for  keeping  defendant's  wagons,  but  also  ay 
a  place  to  keep  what  is  called  "pulled  goods," 
viz.,  chattels  sold  by  defendant  npon  condlr 
tlonal  sales,  and  retaken  by  the  vendor  for 
noncompliance  with  the  conditions  of  sale. 
These  "pulled  goods"  were  stored  in  woodeo 
compartments  in  the  stable;  some  were  in- 
jured by  the  flre,  and  some  damaged  by  wi^ 
ter,  but  none  was  destroyed,  and  all  were  sab- 
seqnently  sold  as  secondhand  goods.  Tb^ 
court  found  the  value  of  plaintiff's  goods  to 
be  $300,  and  rendered  Judgment  in  his  favor 
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for  that  amonnt  The  case  presents  a  ques- 
tion resolvable  under  the  law  of  bailment; 
and  the  liability  of  the  defendant  thereon  is 
to  be  determined  by  the  conclusion  reached 
upon  the  facts,  as  to  whether,  as  bailee,  he 
performed  the  duty  imposed  upon  him  by  law 
as  a  warehouseman.  At  common  law,  since 
Cogga  T.  Bernard,  this  duty  was  defined  to 
be  to  take  reasonable  care  of  the  goods  in- 
trusted to  bis  charge.  Story  on  Bailments, 
444;  Insurance  Co.  v.  Kiger,  103  U.  S.  352, 
26  L.  Ed.  433.  Section  21  of  chapter  133  of 
the  Laws  of  1907,  entitled  "An  Act  Concern- 
ing Warehouse  Receipts  and  to  Make  Uni- 
form the  Law  Relating  Thereto,"  makes  no 
chanpe  In  this  respect  in  the  common-law  doc- 
trines, and  is  merely  declaratory  thereof. 
Act  May  7,  1907  (P.  L.  p.  347).  It  has  been 
held  that  within  the  purriew  of  this  duty  is 
the  requirement  to  use  reasonable  care;  to 
provide  a  building  reasonably  fit  and  safe 
for  storage.  Moulton  v.  Phillips,  10  R.  I,  218, 
14  Am.  Rep.  663 ;  Hickey  v.  Morrell,  102  N. 
T.  454.  7  N.  E.  321,  55  Am.  Rep.  824 ;  Walden 
V.  Finch,  70  Pa.  460. 

It  is  to  be  noted  also  that  the  reasonable 
care  contracted  for  was  that  ordinarily  exer- 
cised by  a  warehouseman  "to  store"  the  plain- 
tiffs >roods;  and  it  has  been  held  that  this 
duty  imposed  upon  the  warehouseman  such 
care  and  diligence  as  good  and  capable  ware- 
houspnipn  are  accustomed  to  show  under 
slmilnr  circumstances.  Lancaster  Mills  T. 
Merchants'  Cotton  Press  Co.,  89  Tenn.  1,  14 
S.  W.  317.  24  Am.  St.  Rep.  586.  The  defend- 
ant insists  that,  because  Its  own  goods  were 
stored  in  another  portion  of  this  stable,  the 
reasonable  care  required  of  it  by  law  was  fur- 
nished, by  storing  the  plaintiff's  goods  in  the 
same  place.  Without  referring  to  the  implica- 
tion that  may  fairly  arise  upon  the  facts  of 
the  case,  that  the  plaintiff  when  he  contracted 
with  a  warehouseman  "to  store"  his  goods 
had  reason  to  assume  that  a  stable  would  not 
be  their  destination,  the  adjudicated  cases 
are  to  the  contrary  of  defendant's  contention. 
Lord  Holt,  In  Co^ts  v.  Bemhard,  2  L.  R. 
909,  by  way  of  obiter  afforded  a  basis  for  such 
a  construction  of  the  law,  regarding  reason- 
able care,  but  this  notion  has  been  exploded ; 
and  the  true  rule  is  now  declared  to  be  that. 
If  the  bailee  used  the  same  care  in  regard  to 
the  property  bailed  that  he  bestows  upon  his 
own,  it  is  but  evidence  tending  to  show  that 
he  is  not  guilty  of  gross  negligence,  or,  as  was 
stated  In  one  case,  It  is  merely  "an  argument 
for  his  honesty."  Gilpin  v.  McMullen,  L.  R. 
2  P.  C.  818.  Apropos  of  this  contention,  Tln- 
dal,  C.  J.,  once  observed  that  to  fix  a  stand- 
ard of  liability  coextensive  with  the  individ- 
ual judgment  would  make  it  as  variable  as 
the  foot  of  each  Individual.  Vaughn  v.  Men- 
lore,  3  Bing.  N.  S.  468  (38  B.  C.  L.  208) ;  Door- 
man V.  Jenkins,  2  Ad.  &  E.  C.  256  (20  B.  C.  L. 
«0).  When,  therefore,  the  plaintltF  proved 
the  delivery  of  the  chattels  In  good  condition 


to  defendant,  and  thdr  destmctton  thereaft- 
er by  fire  upon  defendant's  premises,  the  law 
presumes  the  negligence  of  the  bailee  to  be 
the  cause  of  the  loss;  and  this  poesumption. 
could  be  rebutted  only  by  affirmative  proof 
of.  reasonable  care  upon  defendant's  part. 
Jackson  v.  McDonald,  70  N.  J.  Law,  594,  67 
Atl.  126;  Manson  v.  Palace  Car  Co.  (N.  J. 
Sup.)  60  Atl.  1120.  Therefore  It  was  a  ques- 
tion entirely  of  fact  whether  the  storing  of 
these  goods  In  defendant's  stable,  upon  a 
wagon  for  two  days  and  nights,  under  a  con- 
tract with  defendant  as  a  warehouseman,  to 
use  such  reasonable  care  in  storing  them  as 
men  In  that  line  of  business  usually  take  of 
goods  committed  to  their  care,  was  a  com- 
pliance with  the  duty  thus  Imposed  upon  this 
defendant  by  law;  and,  the  court  having 
found  as  a  fact  that  It  was  not,  we  cannot 
disturb  that  finding. 
The  judgment  Is  affirmed. 

(78  N.  J.  L.  »4) 

DELAMARRB  v.  BOTT. 

(Supreme  C!onrt  of  New  Jersey.    June  7, 190ft.) 

Dbains  (S  63*)— Obstbuction— Dauaoes. 

Where  defendant  wrongfully  stopped  a 
drain  leading  from  the  premises  of  the  plaintiff 
past  those  of  the  defendant,  the  measure  of  dam- 
age is  not  the  cost  of  a  new  drain,  but  the  dam- 
age sustained  by  the  plaintiff  in  the  enjoyment 
of  his  use  of  his  propertjr  while  the  consequence 
of  the  wrongful  act  continues. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  63.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  (Dourt  at  City  ot 
Hoboken. 

Action  by  Louis  Delamarre  against  Charles 
Bott  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Argued  February  term,  1909,  before  QABr 
RISON,  BERGEN,  and  VOORHEES,  JJ. 

Isidor  H.  Brand,  for  appellant.  James  C. 
Agnew,  for  appellee. 

VOORHEES,  J.  This  Is  an  appeal  from 
the  district  court  of  Hoboken.  Judgment  for 
the  plaintiff  for  $225  damages  and  costs  was 
rendered.  The  plaintiff  is  the  owner  of 
property  on  New  York  avenue.  The  defend- 
ant owned  property*  on  Kamp  Place.  Plain- 
tiff constructed  a  drain  for  waste  water  and 
sewerage  from  his  premises  through  New 
York  avenue  about  100  feet  thence  turning 
by  a  right  angle  Into  Kamp  Place,  a  dis- 
tance of  190  feet,  and,  terminating  near 
Palisade  avenue,  when  it  camp  to  the  sur- 
face. The  contents  of  the  drain  tor  the  re- 
mainder of  the  distance  in  Ivaiiip  Place  ran 
upon  the  surface  of  the  ground  in  front 
of  defendant's  premises,  and  emptied  Into 
the  gutter  in  Palisade  avenue.  The  defend- 
ant stopped  up  the  drain.  It  was  constructed 
of  two  flagstones  placed  on  their  edges  for 
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the  aides,  ^rith  a  flaggtone  far  the  top  or  cot- 
eiiDg. 

The'  sole  ground  for  reversal  Is  the  ad- 
mission In  evidence  of  the  following  testi- 
mony on  the  part  of  the  plaintiff  over  the 
objection  of  the  defendant:  "Now,  Mr. 
Smith,  will  you  please  state  in  yonr  opinion 
what  would  be  the  cost  of  constructing  an 
eight-inch  pipe  drain  from  the  place  where 
the  water  ran  off  plaintlfTs  land  to  Palisade 
avenue^  which  makes  a  distance  of  290  feet?" 
The  witness  answered  $1  per  foot.  This  was 
error.  The  measure  of  damage  in  this  case 
is  not  the  cost  of  a  new  drain,  but  the  dam- 
age sustained  by  the  plaintiff  in  the  enjoy- 
ment of  bis  use  of  the  property,  and  then 
only  during  the  period  while  the  consequence 
of  the  wrongful  act  continues.  If  the  stop- 
page by  the  defendant  was  a  wrongful  act, 
and  it  must  be  so  to  entitle  the  plaintiff  to 
recover,  it  will  not  be  assumed  that  the  stop- 
.  page  will  continue  and  be  a  permanent  condi- 
tion and  so  allow  a  recovery  once  for  all 
and  necessitate  the  building  of  a  new  sewer. 
The  damages  are  such  as  accrue  to  the  own- 
«  in  his  enjoyment  of  the  property  down 
to  the  commencement  of  the  suit,  or  until  the 
wrongful  act  ceases.  MiUer  v.  Rambo,  66 
N.  J.  Law,  195,  49  Atl.  453;  Lewis  v.  P.  E. 
B.  (N.  J.)  68  Atl.  1077.  This  rale  excludes 
evidence  of  the  cost  of  a  new  drain. 

Tbe  Judgment    will    be   reversed,   and   a 
venire  de  novo  awarded. 


<7S  N.  J.  I-  US) 

TWITCHELL  v.  SEA  ISLE  CITT. 
(Supreme  Court  of  New  Jersey.    June  7,  1909.) 
Watsbs  and  Water  Courses  (J  183*)— Pub- 
uc  Water  Supply— Submission  to  voters. 

Under  tbe  provision  of  Act  June  8,  inOA 
\P.  L.  p.  664),  enabling  cities  other  than  cities 
of  the  first  class  to  construct,  purchase,  or  otb- 
enrise  acquire  waterworks,  the  city  council  of  a 
city  cannot  adopt  tbe  provisions  of  tbe  act  by 
sobmittiDg  the  cjuestion  of  its  adoption  to  the 
voters  coupled  with  a  proposition  that  city  coun- 
cil shall  cause  to  be  issued  bonds  to  an  amount 
not  to  exceed  $50,000,  and  so  coupled  that  the 
voters  conld  not  vote  for  or  against  one  proposi- 
tiOD  withont  voting  for  or  against  tbe  other. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  183.*] 

(Syllabus  by  the  Ck>urt) 

Certiorari  by  Seldon  Twitchell  against  Sea 
Isle  City  to  review  certain  resolutions.  Reso- 
lutions set  aside. 

Argued  February  term,  1909,  before  REED, 
TRENCHARD,  and  MINTDRN,  JJ. 

Carrow  &  Kraft,  for  prosecutor.  James 
M.  E.  Hlldreth,  for  defendant 

TRENCHARD,  J.  This  writ  of  certiorari 
is  sued  out  to  test  tbe  legality  of  certain  pro- 
ceedings of  Sea  Isle  (31ty,  whereby  it  attempt- 
ed to  adopt  the  provisions  of  an  act  of  the 
Legislature  (Act  June  S,  1906  [P.  L.  p.  664]) 
enabling  cities  other  than  cities  of  tbe  first 


class  to  construct,  purchase,  or  otherwise  ac- 
quire waterworks.  Section  15  of  that  act  (P. 
L.  p.  671)  provides  that  its  provisions  shall 
remain  inoperative  in  any  city  until  assented 
to  by  a  majority  of  those  of  the  legal  voters 
of  such  city  who  shall  vote  either  for  or 
against  the  adoption  of  its  provisions,  at  an 
election  to  be  held  in  such  city  at  any  time 
to  be  fixed  by  city  council.  On  Auenist  13, 
1908,  the  city  council  of  Sea  Isle  City  adopted 
a  resolution  providing  that  an  election  be 
held  on  November  8,  1908.  to  vote  for  or 
against  the  construction,  purchase,  or  other- 
wise acquiring  waterworks,  etc.,  as  provided 
for  by  an  act  of  1906,  and  the  Issuance  of 
bonds  not  exceeding  $50,000.  The  ballots  pro- 
vided by  the  proper  officers  and  used  at  the 
election  held  In  pursuance  of  the  resolution 
contained  printed  words  "For — Against,"  pre- 
ceding the  words  "The  construction,  purchas- 
ing or  otherwise  acquiring  waterworks  [re- 
citing the  language  of  the  resolution  includ- 
ing its  concluding  words],  and  that  common 
council  shall  cause  to  be  Issued  bonds  to  an 
amount  not  to  exceed  the  sum  of  $50,000." 
The  electVon  resulted  in  95  votes  being  cast 
in  favor  of  the  proposition  and  90  votes 
against  It 

Among  other  reasons  for  setting  aside  the 
proceedings,  assigned  by  the  prosecutor,  a 
taxpayer  and  landowner  of  the  city.  Is  this: 
That  the  proceedings  are  invalid  because  tbe 
proposition  submitted  to  the  voters  was  not 
the  proposition  directed  to  be  submitted  to 
them  by  the  act  We  think  the  proceedings 
invalid  for  the  reasons  we  will  now  state: 
As  we  have  pointed  out  section  15  of  the  act 
of  June  8,  1906  (P.  L.  p.  671),  provides  that 
tbe  act  shall  remain  inoperative  in  any  city 
until  assented  to  by  a  majority  of  the  voters 
of  such  city,  who  shall  vote  either  for  or 
against  tbe  adoption  of  its  provisions.  The 
section  further  provides  that,  upon  the  bal- 
lots provided  at  tbe  election,  there  shall  be 
printed  the  following  words:  "For  a  water 
plant"  and  immediately  thereunder  the  prop- 
osition "Against  a  water  plant,"  and  the 
voter  may  vote  to  adopt  the  act  by  obliterat- 
ing the  second  proposition,  or  may  vote  to  re- 
ject the  act  by  obliterating  the  first  prop- 
osition. The  question  therefore  to  be  pre- 
sented to  tbe  voter  was  tbe  adoption  of  the 
provisions  of  the  act  Assuming,  but  not  de- 
ciding, tuat  there  was  printed  upon  the  bal- 
lots In  question  matter  which,  if  assented  to 
by  a  majority  of  the  voters,  would  result  in 
the  adoption  of  the  provisions  of  the  act,  yet 
there  was  coupled  with  the  proposition  there- 
on printed  the  question  of  a-  ttond  Issue  of 
$50,000.  An  examination  of  the  entire  act 
discloses  no  authority  for  submitting  the 
question  of  a  bond  Issue  to  the  voters.  On 
the  contrary,  section  10  as  amended  by  the 
act  of  June  8, 1907  (P.  L.  p.  565)  provides  that 
it  shall  be  lawful  for  common  council  to 
cause  to  be  Issued  bonds  for  the  purposes  of 
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the  act  to  an  amount  to  be  determined  by 
common  council.    The  natural  effect  of  cou- 

'  pling  with  the  question  of  the  adoption  of 
the  act  a  proposition  for  a  bond  Issue  to  be 
limited  to  $00,000  was  to  mislead  the  voters, 

<  because  It  tended  to  delude  them  into  believ- 
1ns  that,  1)y  their  voting  to  Issue  not  more 
than  $50,000  of  bonds,  common  council  would 
be  precluded  from  exceeding  that  sum;  wbere- 

:  as.  In  fact,  under  the  act,  council  was  not  so 
limited.  Moreover,  the  proposition  for  the 
adoption  of  the  act  and  the  question  of  bond 
issue  were  so  coupled  together  as  to  be,  for 

>  voting  purposes,  inseparable,  and  the  voter 

!  could  not  vote  for  or  against  one  without  vot- 
Jsg  for  or  against  the  other.  Whether  the 
resolution  and  ballots  were  faulty  In  other 
respects,  and  whether  the  notice  of  the  elec- 
tion was  sufficient,  we  have  not  considered, 
and  with  respect  thereto  express  no  opinion. 
But  for  the  reasons  indicated,  we  thinlc  the 
resolution  and  all  proceedings  under  it  were 
invalid,  and  they  will  be  set  aside  with  costs. 


,C78  N.  J.  I..  SU) 

STATE  T.  ALUtOR.  ' 

(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

Ikdictmert  ano  Irfobmation  (|  96*)— Req- 
uisites     AND      SUFFICIENCT — MATTEBS      BT 

Wat  of  iHDncEMENX.- 

An  allegation  in  an  indictment  getting  forth 

an  act  not  malum  in  se  or  malum  prohibitum, 

'  but  criminal  only  from  the  aapect  given  to  the 

act  by  extrinsic  facts,  such  fact*  should  l>e  al- 

'  lefred  by  way  of  Inducement  or  innuendo,  or  the 

'  indictment  will  be  defective. 

l^d.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  268;  Defi.  Dig. 
|86.»] 

V    (Syllabus  by  the  Court) 

James  M.  Allgor  was  Indicted  by  the  Orand 
Jury  of  Monmouth  County  for  maintaining  a 
common  nuisance,  and  sues  out  a  writ  of  cer- 
tiorari to  review  the  Indletmrait  Indictment 
'qnashed. 

Argued  February  term,  1909,  before  REED, 
TRENCHARD,  and  MINTURN,  JJ. 

Richard  Doherty  and  Thomas  F.  Griffin, 
tor  prosecutor.  John  S.  Applegate,  Jr.,  for 
the  State. 

MINTURN,  J.  Upon  a  prominent  thor- 
oughfare In  the  borough  of  Seabright  the 
prosecutor  In  this  writ,  according  to  the  al- 
legations of  the  Indictment  presented  by  the 
grand  jury   of  Monmouth  county,  caused  to 

■be  susi^ded  and  exhibited  upon  a  rope  from 
his  bullalng,  to  a  pole  near  the  edge  of  the 

.highway,  "a  pair  of  blue  overalls,  one  pair 
of  dirty  white  overalls,  one  old  piece  of  bed 
tldcing,  one  pair  of  ladies'  white  drawers, 
two  pair  of  men's  red  flannel  drawers";  but 
the  gravamen  of  the  allegation  consisted  In 

.the  fact  that  t6e  flaming  red  raiment  of  this 
segregation  of  human  utilities  bore  the  words 

,rrhe  M.  Paclior,"  "The  M.  McMahoney,"  and 


•  certain  placard  which  contained  the  worda 
"They  do  say  who  stole  the  firemen's  relief 
money,"  "They  do  say  who  stole  the  church 
money,"  which  combination  In  the  language 
of  the  indictment  was  "offensive  to  the  sens- 
es, and  a  common  nuisance  to  all  the  citizens 
of  the  state,  there  residing,  inhabiting,  and 
passing." 

It  is  not  perceived  how  the  mere  allegation 
of  this  act  without  colloquium,  Innuendo,  or 
inducement,  to  show  the  relation  of  Messrs. 
Packer  and  McMahoney  to  the  firemen's  fund 
or  to  the  church  fund,  or  to  show  that  either 
fund  had .  an  existence,  so  as  to  make  It  the 
subject  of  larceny,  can  be  construed  Into  an 
allegation  of  criminality.  In  a  common-law 
declaration  seeking  only  damages  for  an  al- 
leged libel,  such  an  allegation  would  be  de- 
murrable. 1  Chitty,  PI.  400;  Joralemon  t. 
Pomeroy,  22  N.  J.  Law,  271.  And  a  fortiori, 
where  the  liberty  of  the  citizen  is  .at  stake, 
is  the  objection  valid  and  fatal.  Non  constat 
as  the  owner  of  the  fee  in  the  highway,  upon 
which  is  imposed  only  a  public  easement, 
which  may  be  In  no  wise  interfered  with  by 
such  an  act,  this  defendant  so  far  as  the  in- 
dictment alleges,  might  Insist  upon  the  per- 
fect legality  of  his  act  Adams  v.  Rivers  (N. 
T.)  11  Barb.  890;  Montclair  Military  Acade- 
my ▼.  North  Jersey  St  Ry.,  65  N.  J.  Law, 
328,  47  Atl.  890. 

Want  of  certainty  in  the  statement  of  the 
offense  is  therefore  the  vice  of  this  indict- 
ment and  at  common  law  the  rule  is  funda- 
mental that  an  indictment  must  be  cwtaln 
in  Its  allegations,  so  that  it  can  be  seen  upon 
inspection,  not  merely  what  nature  of  crimen 
but  what  particular  crime.  Is  intended  to  be 
charged.  2  Hale,  P.  C.  193 ;  Rex  r.  Juddis, 
1  EJast,  314;  State  ▼.  Middlesex  &  8.  Trac- 
tion Co.,  67  N,  J.  Law,  14,  60  Atl.  854:  U.  S. 
V.  Crulkshank.  92  U.  S.  542,  23  L.  Ed.  588; 
Morris  &  E.  R.  R.  v.  State,  36  N.  J.  Law,  655. 
This  rule  is  supplemented  by  our  organic 
law,  state  and  federal,  as  well  as  by'the  Bill 
of  Rights  (article  12),  which  requires  "that 
the  accused  shall  enjoy  the  right  to  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion" against  him.  "A  salutary  rule  of  the 
common  law,"  says  the  Massachusetts  Su- 
preme Court,  is  "that  no  subject  shall  be  held 
to  answer  for  any  crime  or  offense,  until  the 
same  \b  fully  and  plainly,  and  substantially, 
and  formally  described  to  him."  Common- 
wealth V.  Phillips,  16  Pick.  (Mass.)  211.  If  it 
be  Intended  to  charge  a  crime  by  the  com- 
mission of  an  act  not  malum  in  se  or  malum 
prohibitum,  but  criminal  only  from  the  color 
given  to  It  by  extrinsic  facts,  which  explain 
its  criminal  aspect  such  facts  should  be  set 
out  by  way  of  inducement  colloquium,  or  In- 
nuendo in  the  indictment,  or  their  absence 
wUl  invalidate  it  3  Chitty's  Am.  Law,  875; 
State  V.  Mott,  ,45  N.  J.  Law,  494;  State  v. 
Corbert  12  R.  I.  288;    State  v.  Haddonfield 
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Tarnplke  Go.,  68  N.  J.  Law,  97,  46  AtL  700. 
As  was  8«ld  by  the  Court  of  Brrora  in  MorrU 
*  «.  R.  R.  Ck>.  V.  State,  86  N.  J.  Law,  553: 
"A  mere  allegation  in  the  Indictment  that 
certain  facts  charged  are  to  the  comnioD 
nuisance  of  all  the  citizens  of  the  state  will 
not  make  It  a  good  Indictment,  unless  the 
facts  charged  be  of  such  a-  nature  as  ma; 
Justify  the  conclusion  as  one  of  law,  aa  well 
as  of  fact." 

For  these  reasons  this  Indlctmemt  must  be 
quashed. 


(n  N.  J.  U  MS) 
LIVELLI  T.  MAYOR.  ETtt,  OF  CITT  OF 

HOBOKBN. 
(Sopreme  Conit  of  New  Jersey.    June  7.  1900.) 

1.  Statutes  (J  fB*) — Genebal  ob  SpeciaI/— 
Bboulation  or  Munic^paj^  Ihtkbnai.  Ajt- 

Ad  act  concerning  tlie  appointment  of  com- 
mlHioners  of  asspwrnent  of  tasea  in  certain 
dUes.  passed  April  3,  1889  (P.  L.  p.  152).  beinp 
an  act  dealing  with  the  structure,  marhinpry. 
or  powers  of  municipal  government,  is  ronati- 
tutional  under  the  authority  of  McCarthy  v. 
Queen  (N.  J.  Sup.)  69  AtL  30.  affirmed  by  Court 
of  E^rrora  and  Appeals,  72  Atl.  1119. 

[Kd.  Note.— For  other  canefi,  see  Statutes, 
Cent.  Dig.  {  102 ;   Dec.  Dig.  |  93.*] 

2.  HDHICIPAI.     OOWPOBATIOWB     (i     OiW*)— As- 

SEsswKNT  CoKMiasioiiCBS— Statcitobt  Pbo- 

VISIONB— VALIDITT. 

The  provision  in  said  act  that  "no  more 
than  a  bare  majority  of  such  board  of  assessors 
or  officers  shall  at  any  time  be  members  of  one 
political  party"  does  not  render  tlie  act  Invalid. 
[Ed.  Note.— For  other  caees.  see  Municipal 
Corporations,  Dec.  Dig.  f  958.«1 

S.  Cbbtiobabi  ({  41*)— Laches. 

The  failure  of  a  taxpayer  to  apply  for  a 
writ  of  certiorari  to  set  aside  an  ordiaaoce  de- 
fining the  duty  and  fixing  the  salary  of  Com- 
missioners of  assesxment  of  taxes,  for  a  period 
•f  orer  11  years,  daring  which  such  taxpayer 
was  a  resident  of  the  municipality  wherein  the 
ordinance  was  in  force,  is  gross  laches  and  dis- 
entitles him  to  the  writ. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
CenC  Dig.  t  59;  Dec.  Dig.  i  41.*] 

(Syllabns  by  the  Court) 

Rule  by  Domenick  Livelll  to  show  cause 
why  a  writ  of  certiorari  should  not  issue 
to  review  an  ordinance  passed  by  the  Coun- 
cil of  Hoboken.  Rule  discharged,  and  writ 
refused. 

Argued  February  term,  1909,  before  OAR- 
U80N,  BEBGEN,  and  VOORHEES,  JJ. 

Samuel  A.  Besson,  for  prosecutor.  Jolm 
J.  Fallon,  for  defendant. 

VOORHEES,  X  This  is  a  rule  to  show 
cause  wliy  a  writ  of  certlcnari  should  not 
tasne  to  remove  an  ordinance  passed  by  the 
council  of  Hoboken  entitled  "An  ordinance 
defining  the  duty  and  fixing  the  salary  of 
commissioners  of  assessment  of  taxes,"  pass- 
ed June  3,  1897,  and  thereafter  partially  in- 
cluded in  a  revision  and  recompilation  of 
ordinances  in  1900. 


The  ground  of  attack  is  that  tb«  act  of 
the  Legislature  entitled  "An  act  concerning 
the  appointment  of  commissioners  of  assess- 
ment of  taxes  in  certain  cities,"  passed  April 
3.  1889  (P.  L.  p.  152),  Is  unconsUtutional.  It 
is  asserted  that  it  is  special  legislation  reg- 
ulating the  internal  affairs  of  towns,  etc. 
The  question  must  l>e  resolved  agaiust  ths 
prosecntor  under  McCarthy  v.  Queen  (N.  J. 
Sup.)  69  Atl.  30.  affirmed  by  the  Court  of 
Errors  and  Appeals,  72  Atl.  lUO.  where  it  is 
asserted  that  an  act  dealing  merely  with 
the  structure,  machinery,  or  powers  of  mu- 
nicipal government  is  general,  although  tt 
embraces  only  a  class  of  cities  formed  oi^ 
the  basis  of  tlieir'  population  according  to 
the  discretion  of  the  Legislature  unless  the 
class  formed  be  illusory.  The  provision  in 
the  act  that  no  more  than  a  bare  mnjorlty 
of  such  board  of  assessors  or  offleers  shall 
at  any  time  be  members  of  on^  political  par- 
ty does  not  render  the  act  invalid.  It  was 
so  held  by  this  court  regarding  chapters  46, 
46,  and  62  of  the  Laws  of  1007  (Acts  April 
12.  13,  1907  [P.  1*  pp.  89,  95,  114]),  in  Mc- 
Carter,  Attorney  General,  v.  McKelvey  (Jun*  ' 
Term,  1008)  73  Atl.  884. 

The  gross  laches  of  the  prosecutor  will 
prevent  the  allowance  of  the  writ  by  the 
court  in  the  exercise  of  its  discretion.  The 
ordinance  attacked  was  passed  in  1897.  This 
application  is  made  more  than  11  years 
thereafter,  during  which  time  the  prosecutor, 
who  invokes  the  power  of  this  court  as  a 
taxpayer  merely,  has  lived  in  the  city  of 
Hoboken. 

The  change  in  the  machinery  of  the  city 
government  In  respect  to  the  department  of 
taxes  has  been  made  and  continued  under 
the  act  and  ordinance  to  the  knowledge  of 
the  prosecutor  without  objection  for  over  a 
decade,  and  will  not  now  be  disturbed.  Allen 
V.  Freeholders,  72. N.  J.  Law,  116,  60  Atl.  36, 
and  cases  cited. 

The  rule  should  be  discharged,  and  the 
allowance  of  the  writ  refused,  with  costs. 


(tt  N.  J.  L.  HT) 
MANTTFACTURERS'  LAND  &  IMPROVB- 
MENT  CO.  V.  CITT  CJf  CAMDEN  et  al. 
(Supreme  Ourt  of  New  Jersey.    June  7,  1909.) 

L  Cebtiobabi  (I  37*)— Pabties— Officebs  ob 
Bodies  Withotjt  Common  Duties. 

A  writ  of  certiorari  directed  to  several  offl- 
eers or  bodies  having  no  joint  or  common  duties, 
and  who  act  independently  of  each  other,  should 
not  be  allowed,  not  there  should  be  separate 
writs  running  to  each  to  bring  up  the  particu- 
lar matters  with  wliich  each  respectively  k 
concerned. 

[Ed.  Note.— For  otiier  cases,  see  CertiomI, 
Dec.  Dig.  if  87.»] 

2.  (3UST0MB  AND  USAOBS  (|  8*)— Leoalitt. 

No  binding  custom  can  be  said  to  exist 
which  is  grounded  upon  an  unconstitutional 
foundation. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  S|  8-10 ;    Dec.  Dig.  {  &•] 
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8.   MUKICIPAI,  C!OBPOBATIONS  (J  318*)— PUBLIC 
lUPBOVEMENTS— PbELIUINABT    PBOCEEDINOS 

— Ordinance— Notice. 

Under  an  ordinance  judicial  in  its  charac- 
ter, and  objectionable  because  passed  without 
notice  to  those  to  l>e  aSected  thereby,  work  was 
commenced  and  completed  without  objection  on 
the  part  of  the  prosecutors,  although  they  knew 
of  such  work  and  of  the  publication  of  the  ordi- 
nance, and  thereby,  by  its  recitals,  were  inform- 
ed that  the  proceeding  was  under  a  law  author- 
izing an  assessment  for  benefits  against  their 
property.  The  prosecutors  waited  until  the 
public  had  enterM  into  a  contract  pursuant  to 
such  ordinance  and  until  the  completion  of  the 
work  under  such  contract.  Held,  that  it  must 
be  deemed  that  the  prosecutors  bad  legal  infor- 
mation that  an  assessment  would  be  levied  upon 
their  property,  and  it  was  then  too  late  to  ob- 
ject to  the  ordinance  on  the  ground  of  lack  of 
notice  after  the  completion  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  i  316.*] 

(SyllabuB  by  the  Court) 

Certiorari  by  the  Manufacturers'  Land  ft 
Improvement  Company  against  the  City  of 
Camden  and  others.    Writ  dismissed. 

Argued  February  term,  1909,  before  OARr 
BISON.  BERGEN,   and  VOOBHEES,  JJ. 

Herbert  A.  Drake  and  James. E.  Hays,  for 
prosecutor.  Edwin  O.  C.  Bleakly,  for  defend- 
ants. 


VOOBHEES,  J.  This  writ  Of  certiorari 
Is  directed  to  the  city  of  Camden,  to  the 
clerk  of  that  city,  and  to  the  clerk  of  the 
court  of  common  pleas  of  Camden  county. 
The  prosecutors  are  the  Manufacturers'  Land 
ft  Improvement  Company.  The  writ  re- 
moves, first,  five  certain  assessments  ag- 
gregating $4,106.20  against  their  lands  on 
Broadway  In  the  city  of  Camden.  Secondly, 
It  removes  the  report  of  said  assessment 
made  by  commissioners  appointed  by  the 
court  of  common  pleas  of  said  county  on  the 
17th  day  of  January,  1908,  to  estimate  and 
assess  the  benefits  of  repaving  said  street. 
Thirdly,  it  removes  the  application  for  the 
appointment  of  the  commissioners  and  the 
order  appointing  them  and  the  previous  re- 
ports made  by  commissioners  filed  March  2, 
and  April  3,  1906.  Fourthly,  it  removes  an 
ordinance  directing'  the  improvement  of 
Broadway  by  paving-  with  sheet  asphaltum 
and  Belgian  blocks  on  a  concrete  foundation, 
approved  March  28,  1907.  And,  fifthly,  it 
removes  another  ordinance  amending  an  or- 
dinance to  Improve  Broadway  by  paving  with 
sheet  asphaltum  and  Belgian  blocks,  ap- 
proved March  28,  1907,  which  last-mentioned 
ordinance  was  passed  July  25,  1907. 

It  Is  Insisted  that  the  writ  should  be  dis- 
missed becatise  it  was  directed  to  the  coun- 
ty clerk  having  the  custody  of  the  assessment 
proceedings,  and  to  the  city  clerk,  who  has 
the  record  of  the  ordinances,  and  because 
It  takes  up  two  totally  different  records.  The 
better  opinion  Is  that  a  writ  of  certiorari 
directed  to  several  officers  or  bodies  having 


no  joint  or  common  dtrttes,  and  who  act  in- 
dei)endently  of  each  other,  should  not  be  al- 
lowed, but  that  separate  writs  must  run  to 
each  to  bring  up  the  particular  matters  with 
which  each  respectively  is  concerned.  Starr 
V.  Trustees  of  Rochester,  6  Wend.  (N.  X.) 
584;  People  T.  Hill,  65  Barb.  (N.  Y.)  170; 
Corwin  V.  Walters,  68  N.  T.  403;  Quinchard 
V.  Trustees,  113  Cal.  664,  45  Pac.  856;  6 
Cyc.  797.  Strict  practice,  therefore,  would 
lead  to  a  dismissal  of  the  writ,  but  as  the 
merits  of  the  case  have  been  gone  into  at 
length,  and  much  testimony  has  been  taken, 
the  court  has  considered  the  whole  case. 

We  pass,  then,  to  a  consideration  of  the 
case  on  Its  merits.  It  Is  in  proof  on  the  part 
of  the  prosecutor  that  the  street  In  question 
under  the  provisions  of  the  charter  of  the 
city  of  Camden  of  1871  (P.  L.  1871,  p.  210) 
and  1872  (P.  L.  1872,  p.  693)  was  paved  with 
macadam  pavement  about  the  year  1879,  and 
the  entire  cost  was  assessed  upon  the  abut- 
ting property  owners ;  that  under  those  pro- 
visions a  custom  was  established  by  which 
the  whole  cost  of  street  improvements,  with- 
out reference  to  benefits,  was  in  the  begin- 
ning Imposed  upon  the  abutting  owners,  and 
thereafter  the  city  assumed  the  charge  and 
care  and  repair  of  the  street  pavement,  and 
thereafter  the  abutting  owners  on  the  street 
became  Immune ;  that  the  prosecutors  In 
1879  entered  into  a  contract  with  the  city 
by  which  it  paved  with  macadam  pavement 
the  entire  roadway  on  both  sides  of  Broad- 
way, and  the  prosecutors  paid  the  entire  ex- 
pense, amounting  to  $16,180.20,  aside  from 
the  cost  of  paving  the  Intersections  of  the 
streets,  and  those  parts  lying  In  front  of  the 
properties  of  other  owners;  that  this  street 
was  accepted  by  the  city,  and  the  repairing 
and  repaving  were  assumed  by  the  city  of 
Camden  shorUy  after  1879.  In  1906  an  or- 
dinance was  passed  providing  for  the  ap- 
pointment of  a  board  of  commissioners  of 
assessment  In  March  2,  1898  (P.  L.  p.  48,  c. 
24),  an  act  providing  for  repaving  at  the  ex- 
pense of  the  city  was  passed,  and  numerous 
streets  were  repaved  In  the  city  of  Camden. 
Jell  iff  V.  Newark,  48  N.  J.  Law,  101,  2  AtL 
627,  holds  that  where  a  street  has  been  pav- 
ed, and  the  abutting  owners  assessed  for  the 
benefits,  It  may  be  repaved  and  another  as- 
sessment levied  for  such  further  improve- 
ment. The  power  to  Improve  is  a  continu- 
ing one.  Dillon,  Municipal  Corporations  (4th 
Ed.)  par.  959.  The  assessment  of  the  entlrs 
cost 'upon  abutting  property  owners  would  be 
In  violation  of  tbe  Constitution.  Agens  t. 
Newark,  37  N.  J.  Law,  415.  Hence  no  bind- 
ing custom  can  be  said  to  exist  which  is 
grounded  upon  such  unconstitutional  founda- 
tion; nor  will  the  voluntary  payment  by 
abutting  owners  of  the  whole  cost  of  paving 
secure  them  by  that  means  protection  from 
a  further  assessment.  There  being  no  con- 
stitutional way  of  enforcing  the  entire  cost 
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upon  the  abatHng  property  ownera  In  the 
flrst  instance,  a  payment  therefere  would  be 
rolimtary,  bence  immonlty  from  future  as- 
sessments f5r  further  improvements  subse- 
quently done  could  not  by  such  payment  be 
constitutionally  purchased.  Mains  usus  abo- 
lendns  est 

The  history  of  legal  municipal  paving  in 
Camden  is  quite  fully  set  forth  by  Mr.  Jus- 
tice CDllins  in  Borton  t.  Camden,  66  N.  J. 
Law,  511,  47  Ati.  436.  It  was  there  held  that 
the  charter  of  Camden,  wherein  it  Imposed 
the  entire  cost  of  street  paving  upon  abut- 
ting property,  was  unconstitutional;  that 
no  statutory  constitutional  method  was  in 
force  in  that  city  until  1876  (1  Gen.  St.  1895, 
p.  681,  I  1),  but  even  that  statute  remained 
inoperative  until  18S6,  for  there  was  in 
Camden  no  legal  authority  to  make  assess- 
ments for  street  and  sewer  improvements  un- 
til the  defect  was  supplied,  and  a  board  of 
commissioners  of  assessments  was  author- 
ized by  an  act  approved  April  12,  1886  (1 
Gen.  St.  1895,  p.  574,  S  D- 

In  1898  two  acts  were  passed,  one  entitled 
"An  act  providing  for  the  repavement  of 
paved  streets  in  cities  and  for  the  Issuance 
of  bonds."  Act  March  8,  1898  (P.  L.  p.  43). 
It  enacts  that  the  proceeds  of  bonds  to  I>e  is- 
sued thereunder  shall  be  used  in  the  payment 
of  the  costs  and  expenses  Incurred  in  the  re- 
pavement  of  any  paved  streets,  which  the 
city  shall  thereafter  decide  to  so  repave,  out 
of  said  fund.  The  other  act  is  entitled,  "An 
act  to  authorize  the  improvement  of  streets 
and  highways  in  cities,  etc.,  and  to  provide 
for  the  payment  of  the  expense  of  the  same." 
Act  June  13,  1898  (P.  h.  p.  466). 

It  Is  insisted  by  the  prosecutor  that  the 
assessment  under  review  being  for  repaving 
'Should  tie  set  aside,  because  the  work  should 
have  been  done  under  the  former  of  these 
acts,  and  also  for  the  further  reason  that  oth- 
er streets  in  the  city  liad  been  repaved  under 
that  act  Nothing  is  said  In  the  latter  of 
ttie  two  acts  that  It  shall  be  confined  to  the 
improvement  of  an  unpaved  street,  nor  does 
it  appear  that  the  whole  cost  and  expense 
incurred  in  repaving  under  the  former  act 
should  lie  paid  out  of  the  bond  issue,  or 
that  it  would  exclude  the  assessment  of  ben- 
efits upon  the  abutting  property  owners.  The 
ImprovonentB  of  the  streets  to  tie  paid  for 
bj  the  bonds  may  well  be  construed  to  apply 
to  the  proportion  of  the  cost  thereof  falling 
upon  the  city  at  large.  If  the  two  acts  stand 
together,  they  would  seem  equally  available 
to  the  dty,  and  the  determination  by  the 
oonncil  under  which  act  it  would  proceed 
would  seem  to  lie  final.  Be  that  as  It  may, 
iMwever,  tlie  contention  of  the  prosecutor 
that,  because  certain  streets  are  being  repav- 
ed under  the  former  act  wholly  at  the  ex- 
pense of  the  dty,  the  assessment  under  re- 
view levied  under  the  later  act  must  be 
wrong.  If  there  be  authority  In  law  for  the 
repavement  of  the  street  in  question,  an^ 
for  an  assessment  of  the  benefits  upon  the 


abutting  property  owners,  then  the  pros- 
ecutor cannot  allege  that  the  proceeding  la 
invalid  merely  because  other  streets  are  pav- 
ed under  other  authority,  be  that  other  aa- 
thorlty  legal  or  illegal. 

The  prosecutor  also  contends  that  the 
cost  of  the  old  pavement  home  entirely  by  It 
should  be  set  off  against  the  benefits  assess- 
ed against  It  for  the  new  pavement,  under 
the  authority  of  Bayonne  v.  Morris,  61  N. 
J.  Law,  127,  88  Atl.  819.  That  case  does  not 
seem  applicable  to  the  present  facts.  Here, 
the  old  pavement  had  been  voluntarily  paid 
for,  and  in  such  case  no  claim  for  return 
of  money  so  paid  could  be  enforced. 

The  further  point  is  made  that  the  act 
of  June  18,  1898  (P.  L.  p.  466),  is  unconstitu- 
tional because  it  provides  a  special  local  tri- 
bunal in  the  appointment  of  commissioners 
to  assess  the  expense.  The  act  is  a  general 
act,  and  provides  a  general  scheme  complete 
in  itself,  and  is  not  private,  local,  or  special, 
and  therefore  does  not  appoint  local  oflScers 
or  commissioners  to  regulate  municipal  af- 
fairs in  violation  of  the  Constitution.  The 
act  is  not  objectionable  in  this  particular. 

But  it  is  said  that  no  notice  of  the  passage 
of  the  ordinances  was  given,  and,  being  Ju- 
dicial in  their  nature,  are  void  without  such 
notice  as  against  persons  to  be  assessed 
thereunder.  This  is  undoubtedly  so,  as  a 
general  principle.  These  ordinances  were 
passed  in  March  and  July,  1907.  The  work 
was  commenced  and  completed  without  any 
objection  on  the  part  of  the  prosecutors,  al- 
though they  knew  of  such  work.  The  pros- 
ecutors admit  that  they  saw  the  publication 
of  these  ordinances.  The  ordinances  refer 
to  the  act  of  June  13,  1898  (P.  L.  p.  466), 
and  recite  that  the  paving  Is  to  be  done  un- 
der it  In  Durrell  v.  Woodbury,  74  N.  J. 
Law,  206,  65  Atl.  198,  this  court  held  that 
the  act  made  it  mandatory  upon  the  city 
council  to  proceed  to  have  benefits  assessed, 
the  authority  for  which  resided  In  the  acts 
itself  and  not  in  the  ordinances.  It  must  be 
deemed  therefore  that  they  had  legal  In- 
formation that  an  assessment  would  be  levied 
upon  their  property.  It  is  too  late  now  to 
object  to  the  ordinances  on  this  ground. 
As  was  said  in  Bead  v.  Atlantic  City,  49  N. 
J.  Law,  562,  9  Ati.  759,  It  is  settied  that  when 
proceedings  of  a  municipal  corporation  have 
resulted  in  the  expenditure  of  public  money, 
objection  even  when  founded  on  lack  of  au- 
thority must  be  made  prompUy.  This  prin- 
ciple was  enforced  in  Borton  v.  Camden,  su- 
pra, and  In  Durrell  v.  Woodbury,  supra, 
where  the  cases  are  cited.  The  contract  for 
the  work  was  duly  awarded,  and  the  work 
has  been  done.  This  objection,  therefore, 
comes  too  late. 

There  was  testimony  adduced  ^tat  no  bene- 
fit resulted  from  the  assessment,  and  that  the 
assessments  were  excessive.  These  objec- 
tions were  made  to  the  court  of  common 
pleas.  The  report  of  the  commissioners  re- 
cited that  the  assessments  made  were  for 
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benefits  ennnl  In  amonnt  to  the  amonnt  of 
benefita  actually  acquired  by  the  lands,  and 
In  DO  cnse  hnd  any  property  been  assessed  be- 
yond tbe  amount  of  benefit  actually  derived 
from  the  paTlng.  This  report  was  referred 
Iwck  to  the  commissioners  twice  for  revi- 
sion, and  should  not  now  be  disturbed.  The 
report  was  confirmed  December  18,  1008. 
after  notice  to  appear  and  malce  objection 
had  been  Kiven,  according  to  law.  This  flnd- 
tng  should  not  be  now  disturbed  upon  the 
oonfllotinR  evidence,  or  where  the  same  is  not 
idear  and  convincing.  Kirtland  ▼.  Parker 
(N.  J.  Sup.).  68  Atl.  013. 

Tbe  meritH  of  the  case  showing  no  rea- 
sons to  dl!<turb  the  assessment,  tbe  writ 
should  l>e  dliimlmed  because  embracing  two 
objects  not  necessarily  connected,  and  for 
lacbes. 


(T4  N.  J.  B.  >R) 
McCARTER.  Atty.  Gen.,  ▼.  FIREMEN'S 
INS.  CO.  et  al. 

(New  Jersey  Court  of  Errors  and  Appeals. 
June  14.  1909.) 

1.  COBPORATtORS  (J  3&>*)— PUBUO  IHTEBEST 
— ^'ONTRACTS  IN  VlOLATIOW  OV. 

If  a  corporation,  engaged  in  a  business  that 
is  affected  with  a  public  interest,  contracts  to 
enter  upon  a  line  oi  conduct  in  respect  to  snch 
buslneRfi  thnt  tends  to  affect  such  public  in- 
terest injrrionsly,  and  is  contrary  to  public  pol- 
icy, such  contract  Is  ultra  vires,  and  such  ccir- 
poiation  may  be  restrained  in  equity  at  tbe  suit 
of  the  Attorney  General,  without  regard  to 
whether  or  not  actual  injury  has  resulted  to 
the  public. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §i  1545-1547;    Dec.  Dig.  f  385.*] 

2.  iNSiniANrB  (I  36*)— Insurawok  Company— 
Pdbi-ic  Intebest— Contbactb  ih  Viola- 
tion OP. 

The  business  of  fire  insurance,  as  it  is  car> 
rled  on  in  this  state  by  corporations  created, 
licensed,  and  regulated  by  tbe  state,  is  a  busi- 
ness affectfd  with  a  public  interest  within  the 
meaning  of  this  rule. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  36.*]  ^^ 

8.  Corporations  (J  3*)— Qdabi  Pttblio— De- 

riNBD. 

Qnnoi  pnblic  corporations— i.  e.,  those  "af- 
fected with  a  public  interest" — defined. 

[EA.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  I  3.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  58SB ;   vol.  8,  p.  7777.] 

4.  Former  Decision  Applied. 

Tbe  case  of  Mann  v.  Illinois,  94  U.  8.  113, 
24  L.  Ed.  77,  applied. 

5.  Injunction  (J  61*)  —  Contracts  iw  Rb- 

STBAINT  OF  TRADB— SiriT  BT  ATTORNEY  GEN- 
XBAL. 

A  contract  in  restraint  of  trade,  entered  in- 
to by  fire  insurance  companies,  the  necessary 
effect  and  the  actual  result  of  which  Is  to  con- 
trol such  business  within  a  certain  area,  and 
within  such  area  to  fix  and  regulate  prices,  and 
to  limit  or  eliminate  competition  to  the  injury 
of  the  public,  is  contrary  to  public  policy,  and 
oltra  vires  such  corporations,  and  may  l>e  re- 


strained in  equity  at  tlie  salt  of  tbe  Attomej 
General. 

[BM.  Note.— For  other  cases,  see  injunction. 
Cent.  Dig:  H  120-123;    Dec.  Dig.  |  61.*] 

6.  EQtrrrY  (S  25*)— Contracts  in  Rebtxairt 
OF  Trade— REMEniES. 

The  rule  in  equity  that  contracts  in  re- 
straint of  trade  are  merely  nneu  forceable  does 
not  require  that  the  parties  so  contracting  b« 
deemed  to  be  immune  from  ordinary  equitable 
remedies,  when  their  violation  of  public  policy 
is  directed  at,  and  actually  worbi,  a  pnblic  in- 
jury. 

r  Ed.  Note  —For  other  cases,  see  Equity,  Cent. 
Dig.  S;  77-85;    Dec.  Dig.  {  23,*] 

Swayze,  J.,  dissenting. 

(Syllabus  by  the  Court) 

On  rehearing.  Decree  of  Court  of  Chan- 
cery (70  N.  J.  Eq.  291,  61  AU.  705)  revera- 
eii,  and  cause  remitted. 

For  former  <vinlon  In  Court  of  Errors  and 
Appeals,  see  66  Atl.  398. 

The  decree  of  the  Court  of  Chancery  al»- 
mlseed  an  information  filed  by  the  Attorn^ 
General  against  8  domestic  fire  insurance 
companies  and  113  foreign  fire  insurance 
companies,  praying  for  a  decree  adjudging 
a  certain  agreement  In  writing,  entered  into 
by  the  defendants,  to  be  void  as  an  ultra 
Tires  act  injurious  to  the  pnblic,  and  that 
tbe  said  companies  be  enjoined  from  contin- 
uing to  act  under  such  agreement 

The  contract  in  question,  which  was  annex- 
ed to  the  bill,  and  occupies  22  closely  print- 
ed pages,  constltutea  the  subscribing  com- 
panies members  of  "The  Newark  ■  Fire  In- 
surance Exchange,"  and  covers  apparently 
every  detail  necessary  to  veat  in  such  E!x- 
change  tbe  fixing  of  the  premium  rates  to 
be  charged  for  Insurance  by  the  constituent 
companies,  and  to  render  it,  as  far  as  pos- 
sible, impracticable  to  obtain  fire  insurance 
within  the  area  covered  by  tbe  Exchange 
otherwise  than  from  its  constituent  com- 
panies, and  upon  the  rates  fixed  by  it  The 
area  thus  covered  includes  the  city  of  New- 
ark, and  certain  outlying  and  adjacent  dis- 
tricts in  Essex  and  Hudson  counties.  Ttte 
salient  features  of  this  contract  pertinent  to 
this  appeal  are  (1)  that  the  premium  rates 
to  be  charged  by  the  constituent  companies 
shall  be  fixed  by  a  central  association, 
through  an  executive  committee  of  five  of 
its  members,  such  central  association  being 
composed  of  a  single  representative  of  each 
constituent  company,  and  such  executive 
committee  including  nnifonnly  one  member 
representing  all  of  tbe  domestic  companies; 
(2)  that  no  member  of  the  Exchange  shall 
write  policies  at  any  other  rate  tban  that 
fixed  by  the  Exchange;  (3)  that  the  only 
brokers  to  whom  members  of  the  Exchange 
shall  pay  brokerage  for  business  obtained 
through  tbem  shall  be  those  holding  a  bro- 
ker's certificate  from  the  Exchange  in  order 
to  obtain  which  such  broker  must  pledge 
himself  not  to  place  any  insurance  with  any 
insurance  company  that  Is  not  a  member  of 
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tiie  Ezcbange  nnleaa;  after  giving  preference 
to  the  members  of  tlie  Kzchange,  sutBclent 
insurance  cannot  be  obtained.  Upon  receipt 
of  a  broker's  certificate  the  broker  must 
agree  In  writing  to  observe  the  rules  of  the 
Bxcliange  that  forbid  rebating,  and  "to  act 
only  as  the  agent  of  the  assured  in  plac- 
ing contracts  tor  insurance." 

The  information  charged  tliat  this  contract 
rendered  it  practically  impossible  to  obtain 
fire  insurance  within  the  covered  territory 
save  from  the  companies  that  had  subscribed 
to  such  contract,  and  at.  the  premium  rates 
fixed  in  accordance  with  its  terms,  and  that 
the  rates  so  fixed  are  60  per  cent,  higher 
ttuin  the  rates  that  prevailed  in  the  same 
territory  prior  to  the  making  of  tiiia  con- 
tract, and  that  now  prevail  in  the  immediate- 
ly adjacent  territory  not  covered  by. the  con- 
tract. The  relief  prayed  by  the  information 
was  that  the  defendants  be  enjoined  triia 
continuing  or  doing  any  act  tinder  said  con- 
tract that  tended  to  fix  ihe  rates  to  be  charg- 
ed for  tire  insurance,  or  to  prescribe  the  per- 
sons tbrough  wliom  insurance  may.  be  plac- 
ed, or  the  mode  of  payment  therefor. 

A  mass  of  testimony  substantiatlug  on  the 
one  hand  the  averments  of  the  information, 
and  Justifying  on  the  other  hand  the  proprie- 
ty of  ttte  rates  fixed  and  tlie  methods  employ- 
ed by  the  Kxcbange,  was  taken,  and  the  case 
thus  made  brought  to  final  hearing  before 
the  Vii-e  Chancellor,  who  advised  that  the 
information  be  dismissed,  not  because  its 
charges  and  averments  had  not  been  proven, 
Irat  because,  assuming  that  they  had  l)een 
proved,  the  contract  In  question,  while  one 
that  a  court  of  equity  would  not  aid  a  party 
to  such  contract  in  enforcing  against  another 
party  to  it,  was  not 'one  that  a  court  of  eq- 
uity, at  the  instance  of  the  state,  would  re- 
strain the  defendants  from  entering  into 
or  continuing  to  the  public  injury.  Precise- 
ly what  was  decide  is  thus  abstracted  in 
the  headnotes  to  the  Vice  Chancellor's  opin- 
ion: (1)  "The  common  law  does  not  treat 
agreements  in  restraint  of  trade  as  being 
illegal  in  the  ordinary  sense  of  ttie  word,  but 
merely  as  being  unenforceable.  (2)  In  the 
absence  of  a  statute  authorizing  it  the  At- 
torney General  may  not  niwlntjiln  a  suit  to 
enjoin  Insurers  against  carrying  out  an 
agreement  regulating  rates,  though  against 
public  policy,  as  in  restraint  of  trade,  and 
the  fact  that  the  insurers  are  corporations 
makes  no  difference." 

Upon  the  ground  thus  stated  the  informa- 
tion of  the  Attorney  General  was  dismiss- 
ed, and  from  -the  decree  to  that  effect  this 
apiieal  was  taken,  and  argued,  after  which 
a  reargument  was  ordered  and  had  covering 
certain  further  matters  upon  which  the  court 
desired  to  tiear  the  views  of  counsel. 

Robert  H.  McCarter.  Atty.  Gen.,  and  Mal- 
colm MacLear.  for  appellant.  Bennet  Van 
Syckel  and  Richard  V.  Lindabury,  for  re- 
spondents. 

T3A.-6 


GARRISON.  J.  (after  stating  the  facts  as 
above).  The  learned  Vice  Chancellor,  who 
advised  that  the  information  filed  by  the  At- 
torney General  be  dismlesed  on  the  ground 
that  the  Court  of  Chancery  could  not  give 
relief  in  such  a  suit,  said  at  the  conclusion 
of  his  opinion:  "If  these  corporations  were 
public  or  quasi  public  bodies,  and  if  the  At- 
torney General  were, here  asking  to  enjoin 
them  from  doing  ultra  vires  acts  to  the 
public  Injury,  as  In  Attorney  General  v.  Cen- 
tral Railroad  Company,  60  N.  J.  Eq.  62,  24 
Atl.  0U4,  17  L.  R.  A.  87,  the  case  would  be 
different." 

We  agree  with  the  learned  Vice  Ctiancellor 
as  to  the  class  of  corporations  and  of  cor- 
porate acts  to  which  the  rule  of  Attorney 
General  v.  Central  RaUroad  Company,  ap- 
plies but  we  do  not  agree  with  bim  tlutt 
the  defendants  are  not  within  such  class. 
The  pertinent  language  of  Chancellor  Mc- 
Glll  in  Attorney  General  v.  Central  Railroad 
Company  is:  "Where  a  corporate  excess 
of  power  tends  to  the  public  injury,  or  to  de- 
feat public  policy,  it  may  be  restrained  in 
equity  at  the  suit  of  the  Attorney  General." 
The  case  of  Attorney  General  v.  Central 
Railroad  Company,  which  did  not  Itself 
come  to  this  court,  has  since  its  decision  by 
Chancellor  McGUl  in  1892  been  followed  in 
the  Court  of  Chancery,  and  has  been  approv- 
ed and  acted  upon  by  this  court  notably  in 
the  recent  case  of  Attorney  General  v.  Vine- 
land  Light  &  Power  Co.  (N.  J.)  70  AtL  177, 
where  the  decree  that  was  affirmed  had  Iteen 
advised  by  Vice  Chancellor  Learning  (65  Atl. 
1Q41),  as  to  this  point,  upon  the  express  au- 
thority of  Attorney  General  v.  Central  Rail- 
road Co. 

In  the  case  of  Attorney  General  v.  Ameri- 
can Tobacco  Company,  55  N.  J.  Eq.  352,  30 
Atl.  971,  Vice  Chancellor  Reed  said:  "It  may 
be  conceded  that  if  this  corporation  had 
entered  into  an  agreement  with  other  manu- 
facturers of  these  goods,  whether  those  man- 
ufacturers were  individuals  or  corporations, 
by  which  agreement  prices  were  to  be  fixed 
and  competition  paralyzed,  such  an  agree- 
ment would  be  a  subject  of  equitable  cognl- 
zanca  Such  was  the  case  of  Stockton,  At- 
torney General,  v.  Central  Railroad  Com- 
pany, 50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R. 
A.  97."  This  opinion  was  adopted  by  this 
court. 

In  Attorney  General  v.  Del.  &  B.  B.  R.  R. 
Co.,  27  N.  J.  Eq.  631,  Mr.  JusOce  Dixon, 
speaking  for  this  court,  said:  "In  equity  as 
in  the  law  court  the  Attorney  General  has  the 
right,  in  cases  where  the  property  of  the 
sovereign  or  the  Interests  of  the  public  are 
directly  concerned,  to  institute  suit  by  what 
may  be  called  civil  Information  for  their 
protection." 

Prof.  Pomeroy  (section  1093)  states  the  rule 
thus:  "When  the  managing  body  are  doing, 
or  about  to  do,  an  ultra  vires  act  of  such  a 
nature  as  to  produce  public  mischief,  the 
Attorney  General  as  the  representative  of 


Digitized  by 


Google 


8S 


7S  ATIiANTIO  BBPORTKB. 


(ff.3. 


tbe  people  and  of  the  government  may  main- 
tain an  equitable  suit  for  preventlTe  re- 
lief." 

In  England  the  same  rale  prevails.  At- 
torney General  v.  Cockermoutb  Local  Board, 
I*.  K.,  18  Eq.  Cas.  172;  Attorney  General  v. 
Shrewsbury  Bridge  Co.,  Lu  R.  21  Ch.  Dlv. 
762;  Attorney  General  t.  London  ft  N.  W. 
Ry.  Co.,  1  Q.  B.  Dlv.  7a 

The  rule  of  tbe  American  courts  to  the 
same  effect  as  that  laid  down  by  Chancellor 
McGlll  Is  epitomized  in  20  Am.  ft  Eng.  Bncy. 
8S0,  under  the  title  "Monopolies  and  Trusts," 
where  numerous  cases  are  cited  in  the  notes. 
A  complete  collection  of  snch  cases  will 
also  be  found  in  tbe  two  volumes  of  Lew- 
son's  Monopoly  and  Trade  Restraint  Cases, 
which  work  Is,  In  effect,  a  collection  of  tbe 
syllabi  of  the  opinions  delivered  by  American 
courts  upon  this  topic. 

Tbe  rule  Illustrated  by  all  of  these  cases, 
and  the  one  that  we  should  adopt.  If  we  have 
not  already  done  so,  Is  that  If  a  corporation, 
engaged  In  a  business  that  Is  affected  with 
a  public  Interest,  contracts  to  enter  upon  a 
line  of  conduct  In  respect  to  snch  business 
that  tends  to  affect  such  public  interest  in- 
juriously, and  Is  contrary  to  public  policy, 
such  contract  Is  ultra  vires  such  corporation, 
and  may  be  restrained  In  equity  at  the  suit 
of  the  Attorney  General,  without  regard  to 
whether  or  not  actual  Injury  has  resulted 
to  the  public.  The  expression  "corporation 
affected  with  a  public  interest"  Is  to  be  pre- 
ferred to  tbe  term  "quasi  public  corpora- 
tion" as  tending,  lu  some  measure  at  least, 
to  characterize  tbe  class  of  corporations  in- 
dicated, whereas  the  term  "quasi  public"  is 
characterized  only  by  its  unmeaning  vague- 
ness. In  the  discussion,  and  still  more  in 
the  application  of  this  rule  It  will  of  course 
be'  necessary  to  amplify  the  expression  "af- 
fected with  a  public  interest"  to  the  extent 
of  stating  Just  what  Is  meant  by  that  term, 
and  also  to  discriminate  between  acts  that 
are  ultra  vires  a  corporation  and  those  that 
are  merely  illegal,  and  also  to  make  clear 
what  "tends"  to  public  injury,  for  it  is  upon 
the  concurrence  of  these  three  factors  that 
the  applicability  of  the  rule  in  question 
depends. 

Upon  this  branch  of  the  present  Inqoity, 
therefore,  tbe  pertinent  questions  are: 

(1)  Are  the  defendants  engaged  In  a  busi- 
ness affected  with  a  public  interest? 

(2)  Is  tbe  contract  into  which  they  have 
entered  one  that  is  ultra  vires  such  corpora- 
tions?   and 

(3)  Does  such  contract  tend  to  affect  such 
public  Interest  injuriously? 

The  first  question,  and  that  upon  tbe  an- 
swer to  which  this  branch  of  the  case  vir- 
tually turns,  is  whether  or  not  the  business 
of  fire  insurance  as  carried  on  in  this  state 
is  a  business  affected  with  a  public  interest 
within  the  meaning  of  the  rule  enunciated 
in   Attorneiy   General   t.   Central   Railroad 


Company.  The  answer  to  tbls  question  does 
not  depend,  a*  connsd  for  the  respondents 
argue,  upon  whether  tbe  defendants  were 
expressly  created  as  public  agents,  or  wheth- 
er the  state  has  expressly  charged  them  with 
the  performance  of  a  public  duty,  or  lias  to 
that  end  clothed  them  with  monopolistic 
privileges,  or  granted  to  them  its  right  of 
eminent  domain,  or  required  that  they  in- 
sure the  property  of  all  citizens  alike.  Thes« 
are  indicia  by  which  the  existence  of  "a 
public  interest"  may  be  readily  discerned, 
but,  so  far  from  "tbe  public  interest"  aris- 
ing out  of  these  incidents,  the  fundamental 
fact  Is  that  they  arise  out  of  such  public 
interest  In  natural  course  the  public  inter- 
est first  arose,  and  afterwards,  and  because 
of  such  interest,  all  of  these  Incidents  were 
added  unto  it  In  their  inception  all  pub- 
lic callingB  were  private  ones,  whose  history 
has  consisted  in  the  evolution  of  a  public 
character  and  of  the  incidents  tbat  they 
now  possess.  "First  the  blade,  then  the  ear, 
after  that  the  full  com  in  the  ear." 

Such  at  the  common  law  was  the  course 
by  which  common  carriers,  and  all  of  the 
callings  now  recognized  as  affected  with  a 
public  interest,  ceased  to  be  Juris  prlvatt 
only,  and  became  matters  of  public  concern. 
More  than  two  centuries  ago  Lord  Chief 
Justice  Hale,  in  his  treatise  De  Portlbus 
Maris,  said  tbat  when  private  property  Is 
"affected  withapnblic  interest.  It  ceases  to 
be  Juris  prlvatt  only"  (1  Harg.  L.  Tr.  78), 
illustrating  this  by  the  case  of  a  man  who 
sets  op  on  his  land  a  crane  that  in  due 
course  ceases  to  be  Juris  privati,  ai^d  be- 
comes subject  to  public  regulation.  This 
statement  of  Lord  Hale  was  cited  with  ap- 
proval, and  applied  by  Lord  Kenyon  a  cen- 
tury later  In  Bolt  v.  Stennett  (8  T.  R  609, 
"and  has,"  said  Chief  Justice  Waite,  speak- 
ing for  the  Supreme  Court  of  the  United 
States  still  a  hundred  years  later,  "been  ac- 
cepted without  objection  as  the  law  of  prop- 
erty ever  since."  Munn  t.  Illinois,  94  D.  8. 
113,  24  L.  Ed.  77. 

"Property,"  Chief  Justice  Waite  contlnnes, 
"does  become  clothed  with  a  public  interest, 
when  used  In  a  manner  to  make  It  of  iiubllc 
consequence  and  affect  the  community  at 
large.  When,  therefore,  <me  devotes  his 
property  to  a  use  in  which  the  public  has  an 
interest,  he  in  effect  grants  to  the  public  an 
interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common 
good  to  the  extent  of  the  Interest  he  has 
thus  created." 

One  significance  ot  this  statement  of  the 
law  of  property  is  that  it  speaks  in  tbe 
present  tense,  vis.,  "property  does  become 
clothed  with  a  public  Interest,"  not  did  be- 
come so  clothed  once  upon  a  time.  Another  is 
its  recognition  of  the  fundamental  law  that 
public  interest  arises  essentially  from  the 
uses  to  which  a  man  puts  his  property,  and 
not  from  a  force  ab  extra;  and  ^et  another 
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la  that,  kno^rlng  this  to  be  the  law,  men 
engage  in  certain  callings,  knowing  that  the 
bnsinesa  they  bo  embark  in  will,  if  snccess 
attend  It,  become  affected  with  a  pnbllc  in- 
terest "They  entered  upon  their  business 
and  provided  the  means  to  carry  it  on  sub- 
ject to  this  condition,"  he  says;  and,  speak- 
ing to  the  point  that  it  was  of  no  moment 
tliat  a  direct  precedent  could  not  be  found, 
Cldef  Justice  Waite  says,  "It  is  conceded 
that  the  bosiness  is  one  of  recent  origin, 
that  Its  growth  has  been  rapid,  and  that  it 
Is  already  of  great  importance,"  and,  reach- 
ing the  conclusion  that  the  public  interest 
was  affected,  he  adds,  "It  presents,  there- 
fore, a  case  for  the  application  of  a  long- 
known  and  well-established  prindple  in  so- 
cial science.  •  ♦  •  There  is  no  attempt 
to  compel  these  owners  to  grant  the  public 
an  interest  In  their  property,  but  to  declare 
their  obligations  if  they  use  it  in  this  par-> 
ticular  manner." 

The  force  and  significance  of  these  state- 
ments of  the  highest  court  In  onr  land  is 
enhanced  by  the  fact  that  the  property  own- 
ers with  respect  to  which  they  were  made 
were  private  individuals,  and  the  business 
concerned  tltat  of  storing  grain  in  private 
warehouses.  The  fact  that  the  question  in 
Munn  V.  Illinois  was  the  right  of  the  pub- 
lic through  its  Legislature  to  deal  ^itb  a  nse 
of  private  property  as  affected  with  a  public 
interest,  rather  than  with  the  right  of  the 
public  so  to  deal  with  it  in  the  courts,  is  of 
no  significance  upon  the  point  for  which  the 
language  of  the  decision  Is  now  cited.  Upon 
the  underlying  proposition  that  a  business, 
private  at  its  inception,  may  become  affect- 
ed with  a  public  interest  it  is  immaterial 
that  the  question  of  Its  public  character  arose 
in  a  case  where  its  restraint  had  been  legis- 
latively rather  than  Judicially  determined. 
Upon  this  point  Munn  v.  Illinois,  as  was  said 
by  Chief  Justice  Waite,  Introduced  no  novel 
doctrine.  What  it  did  was  to  call  attention 
to  ttie  fundamental  relation  that  exists  be- 
tween the  use  of  private  property  and  the 
creation  of  a  public  interest  in  such  use,  and 
its  chief  value  as  a  contribution  to  juris- 
pmdence  was  that  it  pointed  out  clearly  that 
in  the  determination  of  such  a  relation  the 
miderlying  question  was  not  what  the  state 
had  done  to  impress  a  public  interest  ui)on  a 
business,  but  what  the  owners  and  operators 
of  such  business  had  done  to  draw  to,  and 
thus  clothe  themselves  with,  a  public  inter- 
est; for  in  Munn  vJ  Illinois  the  state  had 
done  absolutely  nothing.  The  vast  impor- 
tance of  the  maintenance  of  this  point  of 
view  by  the  courts  of  this  country  must  be 
conceded  when  we  consider  that  to  an  unprec- 
edoited  extent  business  enterpirlses  are 
launched  the  snccess  of  which  depends  upon 
the  extent  to  which  the  public  can  be  attract- 
ed to  them  and  constrained  to  lean  upon 
thoB.  Public  support  of  this  character  Is 
essential  to  the  success  of  these  enterprises, 
and  hence  is  from  their  iqception  the  desider- 


atum of  their  promoters.  When,  therefore, 
success  along  these  lines  has  been  attained, 
it  brings  with  it  duties  to  the  public,,  whose 
interests  are  involved,  of  precisely  the  same 
nature  as  if  such  duties  had  been  Imposed  by 
public  law  upon  such  enterprises  at  their 
inception.  Iliis  is  the  principle  that  was  rec- 
ognized and  applied  In  Munn  v.  Illinois,  an3 
if  it  be  sound  as  applied  to  individuals,  it 
must  a  fortiori  be  sound  as  regards  corpora- 
tions. To  the  eye  of  the  law  and  in  the  In- 
terest of  tbepabllc  it  is  one  and  the  same 
thing  whether  a  corporation  be  created  to 
subserve  a  public  interest,  or  whether  such 
corporation  achieve  success  of  such  a  nature 
that  the  duty  of  regarding  the  Interests  of 
the  public  is  thrust  upon  It  Aptly  t)>e  words 
of  the  great  dramatist  may  be  paraphrased, 
viz.,  that  some  corporations  are  bom  to  serve 
the  public,  some  achieve  that  end,  and  some 
have  It  thrust  upon  them;  and  (as  in  the 
state  of  man)  the  last  two  conditions  are  so 
correlated  that  when  the  Interest  of  the 
public  has  been  woven  into  a  business  as  a 
sine  qua  non  of  its  success,  the  success  thns 
achieved  thrusts  upon  such  business  a  co- 
ordinate duty  that  clothes  It,  to  that  extent, 
with  a  public  Interest.  It  is  in  accordance 
with  this  principle  that  the  entire  class  of 
callings  we  are  considering  has  come  into 
existence.  Railways,  ferries,  inns,  ware- 
houses, or  what  not  have  in  their  day  had 
this  same  origin  and  history.  When  the  first 
waterman  held  out  to  his  neighbors  a  means 
of  ferriage  other  than  In  their  separate  boats, 
and  when  the  first  teamster  undertook  to  car- 
ry families  and  their  produce  to  the  market 
town,  the  foundation  of  the  modem  law  of 
common  carriage  was  laid,  and,  as  success 
att^ded  these  undertakings  by  their  success- 
ful appeal  to  the  public,  a  public  intenest 
In  them  arose  whidi  in  time  was  recognized 
and  acted  upon  by  Legislatures  and  by  courts 
alike,  the  power  of  eminent  domnln  and 
other  privileges  being  granted  in  order  that 
such  public  interest  might  be  the  better  serv- 
ed; the  duty  of  serving  all  alike,  and  of  re- 
fraining from  excessive  charges  by  combina- 
tion or  otherwise,  being  Imposed  that  such 
pubUc  interest  might  be  the  better  safeguard- 
ed. To  confuse  therefore  these  incidents  and 
indicia  with  the  fundamental  relation  out  of 
which  they  arose,  or  to  say  that  such  funda- 
mental relation  between  the  use  of  private 
property  and  the  public  interest  therein  is 
a  thing  of  the  past,  and  that  such  relation 
is  not  Jtist  as  sound  and  fruitful  now  as 
then.  Is  to  take  a  totally  illogical  position, 
the  acceptance  of  which  would  disarm  the 
courts  of  to-day  of  defensive  weapons  of 
which  the  public  stands  in  more  need  now 
than  it  did  then.  It  is  therefore  a  shallow 
argument  to  sar  that  a  coart  cannot  re- 
strain corporations  from  ultra  vires  acts  in- 
jurious to  the  pnbllc  because  such  corpora- 
tions have  not  been  given  the  right  of  emi- 
nent domain,  or  because  they  have  not  been 
compelled  to  insure  ail  of  the  property  of  all 
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of  the  people:  When  the  public  Interest  will  be 
farthered  by  such  power  or  by-  such  duty, 
they  will  come  Into  existence,  but  not  other- 
wise. What,  for  Instance,  would  a  fire  In- 
surance company  do  with  the  power  of  em- 
inent domain,  or  how  would  law  abiding  In- 
surers be  benefited  by  requiring  these  com- 
panies to  Insure  the  property  of  incendiaries? 
The  same  law,  both  as  to  the  attainment  of 
a  public  Interest  and  as  to  the  incidents  that 
shall  attach  to  it,  is  operative  now  as  in  the 
past,  and  the  same  history  stilt  repeats  Itself 
whenever  a  business  or  calling  that  was  ei- 
ther unknown  to  the  conunon  law,  or  of  oo 
pablic  Import  then,  insinuates  Itself  into 
modem  business  methods,  so  that  It  becomes 
a  matter  in  which  the  public  Is  vitally  con- 
coned.  Of  this  there  can  be  no  more  apt 
an  example  than  the  business  of  fire  Insur- 
ance as  carried  on  by  these  defendants  un- 
der modem  conditions  and  under  the  laws 
of  this  state.  If  such  business  were  still  In 
the  bands  of  Individual  underwriters,  un- 
affected by  state  regulation^  and  confined  to 
the  writing  of  policies  on  the  dwellings  of 
pfudent  householders  and  on  the  stores  of 
careful  merchants,'  a  great  deal  might  be 
said  in  favor  of  the  view  that  no  public  in- 
terest had  attached  to  the  making  of  these 
private  contracts.  We  cannot,  however,  close 
our  eyes  to  the  fact  that,  by  the  enormous 
extension  of  this  business,  by  its  concentra- 
tion in  the  hands  of  immense  corporations, 
by  state  regulations  that  amount  to  prlv- 
Ueges,  and  by  its  practically  universal  em- 
ployment as  a  collateral  security  for  debts, 
the  business  has  become  one  in  which  the  In- 
terest of  the  public  la  directly  involved,  cer- 
tainly as  much  so  as  it  is  in  the  warehousing 
of  grain.  The  collateral  security  of  mort- 
gage debts  would  alone  sufllce  to  attach  a 
public  interest  to  the  business  In  question, 
since  it  vitally  concerns  credit  as  a  factor 
in  modem  business. 

Whatever  concerns  business  credit  ez  ne- 
cessitate touches  a  matter  in  which  the  pub- 
lic 1b  directly  interested.  The  Impairment  or 
embarrassment  of  business  credit  affects  im- 
mediately, not  only  the  douand  for  money 
and  the  volume  of  business  transacted,  but 
also  the  inauguration  of  new  enterprises,  the 
employment  of  people,  and  the  payment  of 
the  wages  they  would  otherwise  receive  and 
spend,  and  thus  ramifies  In  its  effects  from 
the  greatest  banking  houses,  through  the 
homes  of  the  unemployed,  or  the  badly  paid, 
to  the  smallest  retail  shops.  By  the  intro- 
duction and  perfection  of  title  Insurance  a 
practically  new  commercial  utility  has  been 
Imparted  to  real  property,  which,  under  such 
new  conditions,  performs  a  recognized  service 
in  the  immediate  obtaining  of  credit  for  com- 
mercial needs  or  in  business  emergencies. 
The  collateral  Indemnification  of  credit  thus 
obtained  has  become  one  of  the  chief,  if  not 
the  chief,  business  of  modem  fire  Insurance, 
and  I  doubt  whether  within  20  years  past  a 
mortgage  on  improved  property  has  been  giv- 


en that  did  not  covenant  for  sncb  Insuranoe 
and  for  its  maintenance  und»  the  penalty  of 
immediate  foreclosure.  The  public,  greatly 
to  the  benefit  of  the  insurance  business,  has 
become  educated  to  this  system,  and  to  lean 
upon  It  and  to  shape  their  business  ventures 
In  reliance  upon  it.  Such  education  and  such 
reliance,  which  were  of  course  beneficial,  and 
properly  so,  to  the  Insurance  companies,  have 
BO  entered  into  the  woof  and  warp  of  general 
public  business  that  nothing  that  can  be  oon- 
<>elved  of  would  produce  greater  disturbance 
or  profounder  catastrophe  than  the  cancella- 
tion of  such  policies  or  the  withholding  of 
such,  insurance.  It  seems  to  me  that  it  is 
impossible  to  say  that  by  its  very  growth 
and  success  the  business  of  fire  insurance  has 
not  become  affected  with  a  public  interest 
within  the  principle  -of  Mnnn  ▼.  Illinois, 
lliat  It  IS  deemed  for  legislative  purposes  to 
>be  so  affected  Is  evident  from  the  voluminous 
Code  enacted  In  this  state  for  Its  regulation 
In  the  interest  of  the  public.  P.  L.  1902,  pp. 
407-147.  It  is  pertinent,  at  this  point,  to  ask 
why  the  state  should  enact  a  regulative  Code 
for  the  protection  of  a  public  Interest  that 
does  not  exist.  Moreover,  some  of  the  provi- 
sions of  this  Cede  while  In  form  regulations 
imposed  upon  Insurance  companies,  amount 
practically  to  privileges  accorded  to  them. 
Indeed  It  is  by  reason  of  the  privileges  thus 
enjoyed  by  foreign  companies  that  the  pres- 
ent combination  is  rendered  feasible.  In 
such  case — 1.  e.,  where  foreign  corporations 
that  have  been  accorded  the  privilege  of  trans- 
acting their  legitimate  business  in  this  state 
use  such  privilege  to  eng^age  with  our  domes- 
tic companies  In  a  compact  inimical  to  the 
Interests  of  the  people — it  would  be  a  salu- 
tary, and  I  am  Inclined  to  think  a  sound  rule 
of  law  that  would  estop  such  foreign  cor- 
porations to  deny  that  they  were  enjoying 
such  a  privilege  from  the  state  as  made 
them  amenable  In  the  premises  to  its  court  of 
equity.  A  state  that  had  granted  such  a  priv- 
ilege should.  It  seems  to  me,  be  entitled,  with 
a  reasonable  expectation  of  being  heard,  to 
apply  to  its  own  courts  for  preventive  re- 
lief based  upon  the  abuse  of  the  privilege  it 
had  granted.  Be  this  as  it  may,  we  think 
that  it  Is  impossible  for  the  unbiased  mind 
to  reach  the  conclusion  that  the  business  of 
fire  Insurance  as  now  conducted  in  this  state 
by  corporations  created,  licensed  and  regu- 
lated by  the  state  is  not  a  business  affected 
with  a  public  Interest,  but  that  the  storage 
of  grain  by  private  individuals  is  so  affected. 
Yet  such  Is  the  conclusion  we  reach,  unless, 
so  far  as  in  us.  lies,  we  overturn  the  decision 
of  the  federal  Supreme  Court  In  Munn  v.  !!• 
llnois,  a  decision  that  has  been  followed  in 
cases  so  numerous  that  their  citatlen  from 
state  reports  would  be  superfluoos,  and  of 
which  Mr.  Justice  Harlan,  speaking  at  a  later 
period,  said,  "The  doctrines  of  Munn  v.  Il- 
linois have  never  been  modified  by  this 
court,"  L  e.,  the  Supreme  Court  ot  the  United 
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States.  CItU  Bl^ts  Case8»  100  D.  S.  62,  S 
Snp.  Ct  18,  27  L.  Ed.  835. 

The  conclusion  w«  readi  from  thMe  consld- 
erationa  la  that  the  bqslnesa  of  the  defend- 
anta  la  In  point  of  fact  one  that  directly  af- 
fects the  Interests  of  the  public,  and  that 
Boch  public  Interest  haa  been  recognized  as 
a  anbsiating  one  by  the  Legislature  of  this 
state,  and  that  In  point  of  law  the  bnaiueas 
of  the  defeudanta  la  affected  with  a  public 
interest 

2.  We  have  next,  therefore,  to  consider 
whether  or  not  the  contract  by  which  the  de- 
fendants hare  agreed  that  their  several  cor- 
porations ahall  be  bound  is  ultra  vires  such 
corporations.  In  this  regard  the  8  domestic 
companies  stand  In  one  respect  In  a  posi- 
tion different  from  the  hundred  and  odd  for- 
eign defendants.  These  domestic  companies 
received  their  charters  from  this  state  in  or- 
der that  they  might  transact  legitimately  a 
business  In  which,  as  we  have  seen,  the  pub- 
lic Is  Interested.  To  this  end  all  general 
provisions  essential  to  the  lawful  government 
of  corporations  are  deemed  to  be  written  Into 
their  respective  charters.  Among  these  gen- 
eral provisions  is  that  "the  business  of  every 
corporation  shall  be  managed  by  Its  direct- 
ors," cither  by  force  of  the  express  mandate 
of  section  12  of  the  general  corporation  act 
of  April  21,  1806  (P.  L.  p.  281),  or  because 
such  Is  an  imperative  Implication  of  the  law 
of  corporations.  We  cannot  agree  with  the 
views  of  the  respondents'  counsel  as  express- 
ed in  their  brief,  viz.,  that  "The  provl^on 
that  the  company  shall  be  managed  by  a 
board  of  directors  la  simply  intended  to  show 
where  the  powers  which  may  be  exercised 
by  the  company  shall,  as  between  the  share- 
holders, and  those  who  deal  with  the  com- 
pany, reiJlde,"  or  that  "The  provision  In  sec- 
tion 12  of  the  act  of  1896  was  not  intended 
for  the  protection  of  the  general  public,  and 
'failure  on  the  part  of  the  directors  to  per- 
form their  duty  In  the  management  of  the 
affairs  of  the  company  concerns  only  the 
shareholders  and  the  policy  holders." 

The  statute  says  all  that  counsel  say  it 
means,  but  It  also  says  more,  and  we  talce  it 
tliat  a  statute  means  all  that  it  says.  We  do 
not  concede  or  believe  that  the  sole  object 
of  section  12  was  to  Inform  stockholders  of 
what  they  already  knew,  viz.,  that  the  busi- 
ness of  their  coriioratlon'  was  to  be  managed 
by  the  officers  selected  by  them  for  that  pur- 
pose rather  than  by  somebody  else.  Neither 
do  we  believe  that  a  corporation  affected  with 
a  public  Interest  could  Insert  in  Its  certificate 
of  Incorporation  a  frank  avowal  that  its  busi- 
ness was  not  to  be  managed  by  its  own  direct- 
ors, and  then  successfully  set  np  as  against 
the  state  the  argument  now  advanced  U  Jus- 
tUcatlon  of  the  respondents'  construction  of 
the  statute.  Counsel  confuses.  It  seems  to  us, 
tbe  force  to  be  given  to  the  statute  with  the 
occasions  upon  trhlch  such  force  is  to  be  giv- 
en to  It  Where  the  question  cannot  be  rais- 
ed, tbe  meaning  of  the  statute  bt  liimaterlaL 


It  Is,  for  instance,  immaterial  to  tiie  pablte, 
and  to  the  state,  representing  the  public, 
whether  the  business  of  a  company  organized 
to  manufacture  bicycles  or  to  make  wall  pa- 
per Is  managed  by  its  directors  or  by  Its  of- 
fice boys.  Tliat  is  not  the  case  here.  These 
domestic  companies  were  chartered  to  Insure 
the  property  of  citizens  of  this  state  under 
legitimate  conditions.  One  of  the  most  im- 
portant and  responsible  duties  that  devolved 
upon  the  managers  of  these  companies  was 
therefore  the  fixing  at  the  rates  to  be  charg- 
ed the  citizens  therefor.  A  contract  by 
which  the  directors  of  such  corporations  In 
conclusive  form  abdicate  their  duty  of  man- 
agement in  this  respect,  and  turn  it  over  to 
an  alien  body,  is  In  direct  violation  of  the 
words  and  meaning  of  the  statute,  and  is  as 
typical  an  Instance  of  an  ultra  vires  act  as 
can  well  be  imagined.  To  do  so  In  a  giten 
instance  would  be  an  Illegal  act,  but  the  act 
of  binding  the  corporation  by  contract  to  a 
settled  policy  of  illegal  acts  is  beyond  the 
power  of  the  corporation,  1.  e..  is  ultra  vires. 
That  this  is  no  academic  criticism  appears 
clearly  from  the  fact  that  tbe  Central  Asso- 
ciation, erected  by  the  contract  by  whldi, 
through  a  subcommittee  of  five,  rates  are 
fixed,  consists  of  but  one  representative  at 
each  constituent  company.  Hence  In  a  body 
of  121  the  New  Jersey  companies  have  but 
eight  votes,  and  In  the  subcommittee  they 
have  but  one  vote  to  four  cast  by  foreign 
corporations.  It  is  inevitable,  therefore,  that 
the  influences  affecting  such  foreign  corpora- 
tions, the  losses  they  may  have  sustained,  the 
expenses  they  have  incurred,'  the  salaries 
they  design  to  pay,  the  dividends  they  desire 
to  declare,  will  all  be  reflected  and  asserted 
In  the  fixing  of  the  rates  to  be  charged  for 
Insurance  to  the  citizens  of  this  state.  These 
rates,  and  these  only,  the  New  Jersey  com- 
panies by  the  contract  In  question  bind 
themselves  to  charge,  although  such  rates 
may  be  greatly  In  excess  of  anything  requir- 
ed or  justified  by  local  conditions,  or  by  the 
business  of  such  domestic  companies  if  man- 
aged by  their  own  directors.  Pro  tanto  this 
amounts  to  a  merger  of  corporate  mannge- 
ment  accomplished  by  means  other  than 
those  sanctioned  by  law.  It  also  places  It  out 
of  the  power  of  the  domestic  companies  to 
manage  an  Important  feature  of  their  busi- 
ness with  respect  to  the  public  Interest  with 
which  It  is  affected.  While  these  considera- 
tions apply  directly  to  the  New  Jersey  com- 
panies only,  they  apply  indirectly  to  the  for- 
eign companies  also,  who  have  used  their 
privilege  to  do  business  In  this  state  to  ren- 
der feasible  a  contract  scheme  that  Is  ultra 
vires  the  New  Jersey  companies.  Foreign 
corporations  are  permitted  to  do  business  in 
states  other  than  that  of  their  incorporation 
by  comity,  not  of  right  It  is  fundamental 
that  such  corporations  have  no  other  or 
greater  powers  than  do  corporations  organ- 
ized under  the  laws  of  such  state.  It  would 
be  therefore  a  total  subveiBion  ef  law  and 
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reason  to  hold  that  a  foreign  corporation 
had  In  this  state  the  power  to  make,  with 
corporations  of  this  state,  a  contract  affect- 
ing a  matter  of  public  interest  that  such  cor- 
porations of  this  state  had  not  themselves  the 
power  to  mak&  Comity  does  not  extend  to  a 
permission  to  combine  with  domestic  corpora- 
tions In  a  way  that  tends  to  public  Injury. 
A  court  of  equity  would  be  short-sighted  In- 
deed that  did  not  see  this,  and  short-armed 
if  It  could  not  reach  out  to  prevent  it  We 
have  therefore  no  hesitation  In  concluding 
that  the  ultra  vires  quality  of  the  corporate 
contract  by  which  the  Newark  Fire  Insurance 
Eizchange  was  brought  into  existence  Is  at- 
tributable to  all  of  the  corporations  that  sub- 
scribed to  such  contract,  the  foreign  as  well 
as  the  domestic. 

It  is  said  that  a  court  of  equity  will  not 
take  notice  of  the  ultra  vires  nature  of  the 
contract  Into  which  these  defendants  have  en- 
tered, for  the  reason  that  such  contract,  be- 
ing In  restraint  of  trade.  Is  one  that  they 
cannot  be  forced  to  observe,  and  this  had 
conclusive  weight  with  the  court  below.  For 
present  purposes  the  plenary  answer  Is  that 
the  test  of  ultra  vires  is  the  power  of  a  cor- 
poration to  make  a  contract,  not  Its  power 
to  break  it. 

3.  Upon  the  question  whether  the  contract 
that  resulted  from  these  ultra  vires  acts 
tends  to  affect  the  public  interest  Injuriously 
little  remains  to  be  said,  and  that  little  can 
be  better  said  under  the  second  branch  of 
this  appeal  which  we  shall  now  proceed  to 
consider.  Upon  the  first  branch  our  conclu- 
sion is  that,  because  the  business  of  the  de- 
fendants Is  affected  with  a  public  interest, 
a  court  of  equity  should  restrain  their  ultra 
vires  acts  at  the  Instance  of  the  Attorn^ 
General,  if  such  acts  tend  to  public  injury, 
without  regard  to  whether  public  injury  had 
in  fact  resulted,  and  that  the  contract  in 
question  does  so  tend. 

(2)  Under  the  second  branch  of  the  case 
we  shall  assume  that  the  business  of  the  de- 
fendants is  not,  in  the  general  sense,  affect- 
ed with  a  public  Interest  and  tliat  the  Attor- 
ney General  must  show  that  actual  public  in- 
Jury  has  resulted  from  an  unlawful  combi- 
nation in  restraint  of  trade,  and  is  therefore 
ultra  vires  the  contracting  companies. 

As  this  was  the  point  of  view  from  which 
the  learned  Vice  Chancellor  regarded  the 
case  in  advising  that  the  information  be  dis- 
missed, it  is  necessary  at  this  stage  to  deter- 
mine whether  the  reasoning  that  led  the 
court  below  to  apply  to  the  Attorney  Gen- 
eral, seeking  to  avoid  a  contract  repugnant 
to  public  policy,  the  same  rule  that  obtains 
in  that  court  when  a  party  to  such  contract 
is  seeking  to  enforce  It,  ia  sound. 

Upon  this  point  the  conrt  below  laid  down 
two  propositions:  First,  that  the  Attorney 
General  could  not  maintain  a  suit  to  enjoin 
parties  to  an  agreement  regulating  rates, 
though  against  public  policy  as  in  restraint 
of  trade ;  and,  second,  that  the  fact  that  the 


parties  to  such  agreement  were  corporations 
made  no  difference. 

As  to  the  first  of  these  propositions  it  is 
perhaps  only  necessary  that  we  should  with- 
hold our  assent;  but,  as  to  the  second  we 
must  record  our  express  dissent. 

Before  leaving  the  first  of  these  proposi- 
tions however,  we  should  say  that  the  fault 
we  find  with  the  Vice  Chancellor's  conclusion 
is  not  in  the  soundness  of  the  rule  of  mere 
unenforceability  as  applied  to  the  class  of 
cases  In  which  it  properly  obtains,  but  In  the 
extension  of  such  rule  to  a  subject  not  prop- 
erly, or  at  all,  within  Its  purview,  viz.,  the 
right  of  the  state  to  preventive  relief  In  aid 
of  public  policy.  There  is  something  start- 
ling, not  to  say  appalling.  In  the  proposition 
that  the  state  Is  to  be  met  in  its  courts  with 
a  denial  of  its  right  to  relief,  upon  the 
ground  that  the  rule  of  nonintervention  that 
is  applied  to  the  violators  of  such  public  pol- 1 
ley  must  also  be  applied  to  the  public  that  Is 
injured  by  such  violation. 

The  rule  in  question  is  itself  an  applica- 
tion of  the  maxim  "in  pari  delicto,  etc.,"  and 
hence  is  in  strict  analogy  with  the  Judicial 
policy,  by  force  of  which  courts  decline  to 
aid  in  the  distribution  of  plundered  property, 
but  it  is  quite  illogical  to  say  to  the  man  who 
has  been  despoiled,  "Because  we  refused  our 
aid  to  those  who  despoiled  you,  therefore  we 
must  decline  to  aid  you."  Tet  this,  or  some- 
thing very  like  it,  is  what  we  are  asked  to 
say. 

The  case  of  Mogul  Steamship  Company  v. 
McGregor  (23  Q,  B.  D.  598)  cited  by  the  Vice 
Chancellor,  and  relied  upon  by  counsel  for 
respondents.  Is  not  in  point  There  a  court 
of  law  decided  that  a  contract  in  restraint 
of  trade.,  made  by  one  set  of  shipowners,  did 
not  give  another  set  of  shipowners  a  legal 
cause  of  action  against  them  for  damages. 
The  case  has  no  bearing  whatsoever  upon  the 
attitude  of  a  court  of  equity  when  a  suit  is 
brought  on  behalf  of  the  state  in  the  interest 
of  the  public. 

That  the  reasoning  of  Mogul  Steamship 
Co.  V.  McGregor,  even  within  the  lines  of  Its 
decision,  is  not  likely  to  commend  itself  to 
Jurisprudence  generally  is  pointed  out  in  .an 
instructive  article  on  "The  Case  of  the  Mon- 
opolies" by  Sidney  T.  Miller,  Esq.,  in  the 
"Michigan  Law  Review"  for  November,  1907. 
Upon  the  point  we  are  considering  the  case 
has  no  bearing  whatsoever. 

This  digression  should  not,  however,  be 
further  extended,  as  the  same  ground  is  nec- 
essarily covered  In  expressing  our  dissent 
from  the  second  proposition,  on  which  the 
court  below  based  its  dismissal  of  the  Attor- 
ney General's  information,  viz.,  that  the  fact 
that  the  defendants  were  corporations  made 
no  difference  as  to  the  right  of  the  Attorney 
General  to  maintain  such  suit. 

Laying  aside,  therefore,  the  rule  ai^llcable 
to  individuals  who  have  entered  Into  an 
agreement  contrary  to  public  policy,  in  that 
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It  Is  in  restraint  of  trade,  and  taking  np  a 
question  that  could  by  no  possibility  be  In- 
Tolred  In  or  decided  In  such  a  case,  viz.,  the 
corporate  power  to  enter  Into  or  continue  un- 
der such  an  agreement,  we  perceive  at  once 
that  soch  question  lies  entirely  ontslde  of 
the  rale  that  was  deemed  In  the  oonrt  below 
conduslvely  to  foreclose  It  That  such  con- 
tracts are  contrary  to  public  policy  is- admit- 
ted upon  all  sides,  In  fact  it  is  precisely  be- 
cause of  their  contravention  of  public  policy 
that  the  courts  refuse  to  countenance  them. 
In  the  creation  of  its  corporadons  no  statn, 
I  suppose,  confers  upon  them  in  express 
terms  the  power  to  make  contracts  that  vio- 
late its  public  policy.  Where  such  a  power 
is  not  expressly  given,  it  will  certainly  not 
be  deemed  by  a  court  of  equity  to  exist  by 
Implication.  A  contract  that  a  corporation 
has  neither  the  express,  nor  the  implied, 
power  to  make  is  one  that  la  beyond  Its  pow- 
er to  make,  L  e.,  ultra  vires. 

The  circumstance  that  a  corporation 
makes  such  a  contract  relying  upon  the  non- 
intervention of  the  courts  does  not  clothe  the 
corporation  with  the  needed  power  that  it 
lacked  to  make  such  contract;  it  merely 
shows  the  inducement  to  make  it,  and  how 
such  violator  of  public  policy  will  under  such 
role  be  protected  from  public  redress  by  the 
very  agreement  by  which  the  public  is  In- 
jured. The  rule  of  mere  unenforceability 
thtw  relied  upon  makes,  however,  an  excep- 
tion, even  as  to  the  parties  in  pari  delicto, 
which  Is  thus  stated  by  Judge  Story:  "In 
cases  where  the  agreements  or  other  transac- 
tions are  repudiated  on  account  of  their  be- 
ing against  public  policy,  the  circumstance 
that  the  relief  Is  asked  by  a  party  who  is 
partlceps  crlmlnls  is  not  In  equity  material. 
The  reason  Is  that  the  public  Interest  re- 
qnlres  that  relief  should  be  given ;  and  it  is 
given  to  the  public  through  the  party."  1 
Story  Eq.  S  298;  Cone  v.  Russell,  48  N.  3. 
Bq.  208,  217,  21  AtL  847. 

It  would  seem,  therefore,  that  the  rule  en- 
forced by  the  learned  Vice  Chancellor  applies 
to  actions  that  are  based  on  the  reprobated 
contract,  but  not  to  those  in  which  Its  repudi- 
ation may  be  assumed  by  the  court,  whether 
as  fact  or  as  fiction. 

The  fiction  of  acting  for  the  public  by 
which  relief  is  granted  to  a  party  In  pari 
delicto  must  a  fortiori  apply  to  the  public 
Itself  when  actually  acting  In  its  own  inter- 
ests. The  fundamental  principle  recognized 
br  ^la  line  of  cases  is  that  one  who  has  en- 
tered into  a  contract  that  contravenes  public 
policy  owes  to  the  public  the  continuous  duty 
of  withdrawing  from  such  contract  A  duty 
thus  owing  to  the  public  is,  upon  familiar 
jvindples,  presumed  by  courts  to  be  perform- 
ed, and  such  presumption  should  be  indulged 
in  by  the  courts  whenever  necessary  to  give 
to  the  public,  acting  through  its  oflBdal  rep- 
resentative, the  same  standing  that  the  actu- 
al performance  of  such  duty  gives'  to  one  In 
port  ddlcto  to  act  for  the  public. 


I     It  would  be  Inconceivably  absurd  that  the 
;  defendants.  In  rebuttal  of  this  presumption, 
should  be  heard  to  say  that  because  to  their 
original  violation  of  public  policy  they  had 
superadded  a  violation  of  another  public  du- 
ty, they  were  Immune  from  ordinary  Judicial 
control.    Tet  such  la  the  state  of  our  Jaris- 
j  prudence  under  the  rule  enunciated  in  the 
I  court  below,  unless  such  presumption  or  legal 
fiction  Is  invoked  In  aid  of  violated  public 
[  policy. 

Speaking  for  myself,  the  extension  of  the 
I  mle  of  nonenforceablllty,  based  as  It  is  upon 
the  maxim  in  pari  delicto,  to  the  case  of  the 
state  seeking  to  prevent  public  injury  seems 
to   be  wlthobt  the  slightest   foundation   in 
sound  logic,  or  Justiflcation  in  right  reason- 
ing.   Be  this  as  it  may,  the  faqt  is  that  if 
upon  neither  of  these  grounds  preventive  re- 
lief may  be  had  by  the  state,  no  combination 
:  can  l>e  so  hostile  to  the  public  interests,  or  so 
{ flagrant  in  Its  defiance  of  public  policy,  but 
;  that  It  may  effectively  shield  Itself  from  such 
interference  on  behalf  of  the  public,  by  the 
simple  device  of  casting  its  proposed  viola- 
tion of  public  policy  In  the  form  of  a  contract 
for  a  self-imposed  restraint  of  trade.    I  can- 
not believe  that  this  is  the  actual  state  of 
our  Jurisprudence  on  this  vitally  important 
subject  , 

Concluding,  as  we  do,  that  the  line  of  rea- 
soning that  limits  the  Court  of  Chancery,  In 
all  cases  Involving  contracts  In  restraint  of 
trade,  to  the  single  policy  of  their  nonen- 
forcement  is  fundamentally  at  fault,  and  that 
the  defendants  have  not  by  their  violation  of 
public  policy  effectually  entrenched  them- 
selves outside  the  pale  of  preventive  law,  it 
remains  to  be  considered  whether  certain 
facts  that  were  merely  assumed  In  the  court 
below,  viz.,  that  the  contract  in  question  is 
one  that  fixes  rates  and  stifles  competition, 
and  is  detrimental  to  the  public,  are  sustain- 
ed by  the  testimony.  If  they  are,  and  if  in- 
Jury  has  thereby  resulted  to  the  public,  the 
duty  of  a  court  of  equity  to  enjoin  the  de- 
fendants frum  continuing  to  act  under  such 
ultra  vires  contract  la  clear.  The  contract, 
without  question,  fixes  and  maintains  rates, 
and  so  controls  the  placing  of  Insurance,  and 
the  channels  through  which  that  business 
flows,  that  it  inevitably  reduces  competition 
to  the  minimum,  if  it  does  not  absolutely 
eliminate  It  This  much  appears  from  the 
contract  Itself  and  In  the  testimony.  The  re- 
maining question,  viz.,  that  of  injury  to  the 
public,  is  not  so  much  one  or  disputed  fact 
as  of  the  sufficiency  of  a  proffered  Justifica- 
tion of  an  established  fact.  The  marked  in- 
crease of  cost  to  the  Insured,  coincident  with 
the  going  Into  effect  of  the  contract  is  a  sa- 
lient and  palpable  fact  that  in  the  case  of  any 
other  commodity  of  equal  necessity,  would 
carry  Its  own  irrefutable  conclusion  as  to 
whether  or  not  it  was  a  public  injury.  The 
debatable  questions  are  whether  such  Increas- 
ed price  of  insurance  Is  not  Justified  and 
rendered  noninjurious  to  the  public  (1)  as  t>e 
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Idg  merely  Incidental  to  tbe  adoption  of 
means  and  meUiods  necessary  to  tbe  proper 
conduct  of  tbe  buslnesa  of  Inaorance;  and 
(2)  wbetber  such  Increase  of  premium  rates, 
while  immediately  burdensome,  is  not  ulti- 
mately beneQclal  to  tbe  insured  by  adding  to 
tbe  solvency  of  tbe  insurers,  and  swelUng  the 
fund  out  of  wblcb  indemnity  must  come  In 
case  of  losa.  The  first  of  these  suggestions 
does  not  appeal  to  us,  for  the  reason  that  It 
Js  perfectly  obvious  that  everything  that  is 
attained  by  this,  contract  in  the  way  of  equip- 
ment for  tbe  proper  conduct  of  tbe  business 
of  tbe  defendants  could  be  attained  by  tbem 
severally  or  acting  in  unison,  without  in- 
volving their  combination  to  regulate  rates 
and  stifle  competition.  Tbe  masterful  way 
In  which  these  reprobated  features  of  the 
contract  are  effectuated  forbids  na  to  treat 
them  as  mere  Inddents  of  a  system  for  tbe 
gathering  of  statistics  and  the  dissemination 
of  data.  Tbe  other  suggestion  by  which  the 
increase  of  price  to  the  Insured  la  Justified 
as  being  ultimately  beneficial  to  bim  is  more 
persuasive,  and  would  probably  be  entirely 
00  If  any  substantial  warrant  for  such  sug- 
gested benefit  could  be  found  in  the  contract 
It  cannot,  however,  be  found  there. 

In  order  that  the  insuring  public  be  ulti- 
mately or  at  all  benefited  by  tbe  increased 
cost  of  insurance  It  is  required  to  pay,  it  Is 
essential  that  such  Increase,  over  and  above 
the  cost  of  the  operation  of  a  company, 
should  go,  not  In  dividends  to  Its  stockhold- 
ers, or  in  salaries  to  Its  officers,  but  to  a 
fund,  by  whatever  name  called,  by  which 
greater  solvency  would  be  given  to  the  com- 
pany, .and  Its  increased  ability  to  respond  to 
losses  assured.  For  this,  however,  there  Is 
no  provision  in  the  contract  In  such  case — 
L  e.,  where  an  increase  of  earnings  results 
from  a  contract  made  by  the  officers  of  a 
company  acting  for  Its  stockholders — we 
must  in  the  absence  of  any  suggestion  to  the 
contrary,  deem  that  such  contract  was  made 
for  tbe  benefit  of  such  stockholders.  If,  con- 
trary to  this  normal  presumption,  the  Inten- 
tion In  making  such  contract  was  that  such 
Increased  earnings  were  to  go  to  some  fund 
In  which  the  Insured  would  have  an  Inter- 
est, it  Is  so  highly  probable  that  a  provision 
of  such  importance  would  be  mentioned  In 
such  contract  that  tbe  failure  so  to  do  for- 
bids us  to  assume  that  such  an  Intention  ex- 
isted. It  is  certain  that  this  contract  con- 
tains no  such  provision  that  the  insured  can 
lay  hold  of,  or  by  which  the  subscribing  com- 
panies could  be  bound.  We  cannot  avoid, 
therefore,  the  following  conclusions:  (1) 
That  tbe  increase  of  price  wrought  by  this 
combination  of  insurers  has  not  been  justi- 
fied ;  (2)  that  such  increase  works  actual  In- 
Jury  to  the  public;  (3)  that  the  contract  by 
which  such  combination  was  affected  is  In  re- 
straint of  trade,  and  repugnant  to  public  pol- 
icy on  that  account;  and  (4)  that  It  Is  nn- 
reasonable,  in  that  it  transcends  tbe  legiti- 
mate purposes  for  which  tbe  defendants 
were  created  or  licensed,  and  that  mch  com- 


binatiou  Itself  la  eharacterlEed  by  all  the 
evihi  that  the  common' law  by  its  rnle  against 
them  placed  under  its  condemnation.  That 
the  corporate  acta  by  which  such  contract 
was  entered  into,  and  such  combination  ef- 
fected and  its  continuance  perpetuated,  ^re 
ultra  vires  tbe  defendants  needs  no  further 
argument.  That  the  defendants  should  be 
enjoined  from  such  oontinuaace  follows  from 
what  has  already  been  said. 

Tbe  notion  tttat  this  conclusion  runs  coun- 
ter to  anything  that  was  decided  by  tills 
court  in  Rarltan  Railroad  Company  v.  IVao- 
tlon  Co.,  70  N.  J.  Law,  743,  68  Aa  S32,  can 
rest  only  upon  a  misunderstanding  of  that 
decision,  or  arise  from  a  failure  to  read  the 
opinion  delivered  in  that  case.  The  contract 
there  under  consideration  was  one  between 
a  railroad  company  and  a  traction  company, 
by  which  tbe  former  agreed  "not  to  lower  Ita 
present  rate  of  fare  unless  required  by  law." 
In  his  opinion  Mr.  Justice  Pitney  (now  Chan- 
cellor) makes  it  perfectly  clear  that  what 
was  decided  was  that  section  15  of  tbe  gen- 
eral railroad  act  of  1873  (Gen.  St  p.  2643)  In 
terms  absolved  a  railroad  company  affected 
bV  It  from  the  exercise  of  that  Judicial  dis- 
cretion, respecting  rates  of  fare,  that  other- 
wise would  be  addressed  to  It  as  an  impar- 
tial arbiter  between  its  stockholdprs  and  tbe 
public,  and  vested  In  such  railroad  company 
an  uncontrolled  discretion,  within  the  limits 
fixed  by  the  Legislature  itself,  to  establish 
such  rates  as  its  own  interests,  without  re- 
gard to  the  public,  might  requlra  Upon  this 
point  the  opinion  concludes  with  this  lan- 
guage: "Any  construction  of  section  15  of 
tbe  act  that  places  the  railroad  company  In 
the  attitude  of  an  impartlnl  arbiter  as  be- 
tween it  and  the  public  being  thus  fonnd  to 
be  inadmissible,  because  it  runs  counter  to 
fundamental  principles,  we  have  before  ns 
a  statutory  scheme  which  In  terms  confers 
upon  the  company  an  uncontrolled  discretion 
to  subserve  its  own  interests  In  making  and, 
from  time  to  time,  changing  tbe  rates  of  fare 
and  of  freight,  subject  only  to  the  maximum 
rates  prescribed,  and  to  further  legislative 
action  from  time  to  time  thereafter."  It  Is 
clear,  therefore,  that  what  was  decided  was 
the  construction  of  a  statute  and  Its  effect 
In  ab.Bolving  railroad  companies  from  an  at- 
titude toward  the  public  that  otherwise 
would  exist  The  decision,  therefore.  Instead 
of  militating  against  our  present  conclusion. 
Is  Impliedly  at  least  in  its  favor.  The  Judg- 
es who  dissented  In  the  case  cited  did  so  bt 
cause  their  construction  of  the  statute  dif- 
fered from  that  of  the  majority  of  the  court 

The  result  reached  upon  either  branch  of 
the  present  appeal  Is  that  the  decree  brought 
up  by  It  should  be  reversed,  and  the  case  re- 
mitted to  the  Court  of  Chancery  to  the  end 
that  an  Injunction  may  issne  In  accordance 
with  the  specific  prayers  of  the  InformaUon 
and  the  views  herein  expressed. 

SWATZE,  J.,  dissents.    See  73  AtL  41^ 
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BUMMERTON  et  al.  v.  CfTT  OF  EMZA- 
BETH  et  al.t 
(Svpreme  Court  of  New  Jersey.    June  1,  1909.) 

1.  Statutes  (§  123*)  —  Inclusion  of  Mors 
Thaw  Oni:  Object— "Sysnat  of  Sbwkb- 

AGE." 

Where  an  act  of  the  Legislature  a^ithonzes 
the  construction  of  an  intercepting  sewer,  or 
a  system  of  sewerage,  in  any  city  tiiroogh  whicn 
a  river,  stream,  or  creek  mns,  and'  into  whicli 
Um  sewage  of  the  city,  is  eroptied;  so  that  all 
•e-weis  emptying  into  such  stream  shall  thereaft- 
er be  connectea  with  such '  Intercepting  sewer 
or  seweiB,  the  words  "or  a  system  of  sewerage" 
refer  to  the  word  "intercepting,"  and  should  be 
read,  in  connection  with  it  and  the  purpose  o< 
the  aot,  as  meaning  a  system  of  intercepting 
sewera,  for  in  considering  the  constitntionality 
of  a  statute  the  substance  Of  the  legislative  pro- 
Tiaion  is  given  preference  to  the  form  in  which- 
it  is  expressed,  and  the  statute  does  not  exprjesa 
two  objects  within  the  constitutional  prohibi- 
tion. 

rEd.  Note.— For  other  cases,  see  Statutes,  Dec. 
IKg.  I  123.*] 

2.  Statutrb  (I  128*)  —  HfiniraBioir  or  Sxtb- 

JSCT  IN  TITLl. 

Where  the  title  of  such  statute  declares 
as  one  of  its  purposes  the  i(ranting  of  authority 
to  baild  intercepting  sewers  "to  receive  all  such 
sewage,  to  l>e  disposed  of  in  such  .manner  as. 
shall  be  deemed  proper,"  it  sufficiently  expresses 
the  pbject  of  an  act  which  authorizes  the  es- 
tablishment of  outlets  or  places  of  deposit  for 
tbe  sewage  carried  by  snch  intercepting  sewers. 

fEd.  Note. — For  other  cases,  see  Statutes,  Dec. 
Die  i  123.*] 
&  SrATirrES  (i  83*>— Oknkbai,  ob  SpiciaIt- 

Bjcoulatiob  of  Municipal  A.FrAiB8. 

A  statute  applying  to  all  cities  through 
which  a  river,  stream,  or  creeft  runs,  into  which 
the  sewage  of  the  city  is  emptied,  authorising 
the  building  of  intercepting  sewers  tq  remove 
snch  pollution  from,  and  the  cleansing  of,  such 
stTeams.  is  not  an  illusory  or  (inconstitutional 
classification. 

fKd.  Note.— For  other  wises,  see  Statutes,  Cent. 
Die  I  102:  Dec  Dig.  {  83.*] 

(STlIabns  by  the  Court) 

Certiorari  by  Walter  A.  Summerton  and 
another  to  review  two  ordinances  of  the  City 
of  Elizabeth,  one  authorizing  the  constrtic-, 
tlon  of  an  intercepting  an(|  certain  lateral 
■ewers,  and  the  other  providing  for  the  is- 
■nlng  of  bonds  to  meet  the  coat  of  such  con- 
Btmctlon.    Ordinancea  sustained. 

Argued  June  term,  1909,  before  BBED, 
BERGEN,  and  VOORnEES,  JJ. 

McDermott  ft  Enrlgbt,  for  prosecutors. 
James  C  Connolly,  for  defendant  City  of 
Elizabeth.  F.  J.  Fanlks,  for  defendants  Mc- 
Cload  &  Brennan. 

BERGEN,  J.  The  common  council  of  the 
dty  of  Elizabeth  adopted  two  ordinances, 
which  this  writ  brings  imder  review;  one 
antborizlng  the  construction  of  an  intercept- 
ing, and  certain  lateral,  sewers,  and  the  ottt- 
er  providing  for  the  issuing  of  bonds  to  raise 
the  money  necessary  to  meet  the  costs  of 
soch  construction.  The  only  legal  support 
for  these  ordinances  is  an  act  of  the  Legisla- 


ture passed  In  190t  (P.  Ik  1907,  p.  267), 
which  the  prosecutors  'insist  does  not  comply 
with  the  requirements  of  the  Constitution  of 
the  state.  The  testimony  taken  In  this  pro- 
ceeding ^howfl  that  the  city  of  Elizabeth  bafl 
a  general  system  of  sewers  which  for  the 
most  part  discharge  the  sewage  of  the  city 
into  the  Elizabeth  river,  a  stream  which  rvtns 
through  the  city,  and  has  thereby  become 
polluted  to  an  extent  likely  to  endanger  the 
health  of  the  Inhabitants  of  the  city.  It  la 
proipc^sed  to  abate  the  nuisance  by  constmct- 
Ing  an  intercepting  sewer,  which  following 
substantially  the  course  of  the  rirer,  will  re- 
ceive all  of  the  sewage  which  Is  How  emptied 
Into  the  river,  and  conduct  it  to  tide  water.  In 
orde^  to  accomplish  this,  lateral  sewers  will 
have  to  l>e  constructed  In  addition  to  the 
Intercepting  sewer,  and  the  general  system 
altered  ifi  some  particulars.' 

The  prosecutors  claim  that  the  statute 
wblcii  it  Is  urged  Justifies  these  ordinances 
violates  the  Condtltutton  of  the  state  In  the^ 
following  particulars:  (1)  That  it  embraces 
more  than  one  object;  (2)  that  it  embraces 
objects  not  expressed  in  the  title;  (3)  that 
it  Is  a  local  or  special  law  re^ilatlng  the  in- 
ternal affairs  of  towns  or  counties.  The  title 
of  the  act  ^eads  as  follows:  "An  act  to  an- 
thorize  cities  of  this  state  through  which  ahy 
river,  stream  or  creetc  runs,  and  into  which 
the  sewage  of  any  city  empties,  to  bnlld  and 
construct  intercepting  sewers  to  receive  all 
such  sewage  to  be  disposed  of  In  surh  man- 
ner'all  shall  be  deemed  proper,  and  to  provide 
for  the  alteration  of  a  general  system  of 
sewerage  and  drainage  in  cities,  and  to 
cleanse  and  otherwise  Improve  such  rivers, 
streams  or  creeks,  and  to  issue  bonds  to 
meet  the  expense  of  such  work."  The  pre- 
amble and  first  section  of  the  act  runs  as  fol- 
lows: "Whereas,  many  of  the  cities  of  this 
state  are  so  situated  that  they  are  traversed 
by  rivers,  streams  or  creeks.  Into  which  such 
cities  drain  all  or  part  of  their  sewage,  there- 
by "rendering  such  rivers,  streams  or  creeks 
foul,  noxious  and  detrimental  to  health; 
therefore,  be  It  enacted  by  the  Senate  and 
General  Assembly  of  the  state  of  New  Jersey: 
It  shall  be  lawful  for  •  •  •  any  city 
through  which  any  river,  stream  or  creek 
runs,  and  into  which  the  sewage  or  part  of 
the  sewage  of  such  city  Is  emptied  •  •  • 
to  order  and  cause  an  Intercepting  sewer  or 
sewers,  or  a  system  of  sewerage,  to  be  built 
and  constructed  in  such  city,  or  any  part 
thereof,  and  to  alter  a  general  system  of  sew- 
erage for  such  city,  or  any  part  thereof,  so 
that  all  sewers  within  the  district  Intended  to 
be  drained  by  such  Intercepting  sewer,  and 
now  emptylhg  Into  such  river,  stream  or 
creek,  shall  thereafter  be  connected  with  such 
intercepting  sewer  or  sewers  into  which  all 
sewage  matter  from  such  connecting  sewers 
shall  thereafter  be  discharged." 

The  first  point  pressed  by  the  prosecutors  la 
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that  the  act  antborlBea  tha  building  of  "a  ays- 
tem  of  aewerase"  as  an  Improvement  distinct 
from  an  Interceptlns  aewer,  and  that,  as  they 
are  not  kindred  bat  a^Mirate  objects,  the  act 
la  one  which  the  Constitution  condemns. 
Without  admitting  the  correctness  of  this  de- 
duction, we  are  of  opinion  that  the  act  does 
not  provide  for  a  separate  system  of  sewer- 
age to  be  constructed  without  reference  to 
an  intercepting  sewer.  What  the  act  au- 
thorizes to  be  built  is  an  Intercepting  sewer 
or  senrera,  or  a  system  of  sewerage  and  the 
alteration  of  a  general  system  "so  that  all 
aewera  within  the  district  Intended  to  be 
drained  by  such  Intercepting  sewer,  and  now 
emptying  Into  such  river,  stream  or  creek, 
shall  thereafter  be  connected  with  the  in- 
tercepting sewer."  What  the  Legislature  in- 
tended to  authorize  by  this  act  was  t^e  build- 
ing of  an  Intercepting  sewer  for  the  purpose 
of  purifying  a  stream  of  water,  running 
through  a  city,  which  is  useQ  as  a  receptacle 
and  conveyor  of  the  sewage  of  such  city,  with 
such  laterals  or  alterations  of  the  existing 
system  as  may  be  necessary  to  accomplish 
this  result.  We  think  that  such  Intention 
is  expressed  In  the  act  with  sufficient  clear- 
ness, and  that  the  words  "or  a  system  of 
sewerage"  refer  to  the  preceding  word  "In- 
tercepting"; that  Is,  authority  is  given  to 
build  an  intercepting  sewer  or  sewers  or  a 
system  of  intercepting  sewerage,  and  that  the 
power  conferred  is  limited  to  a  system  "now 
emptying  Into  such  river,  stream  or  creek." 
In  considering  the  constitutionality  of  a  leg- 
islative act,  courts  ought  to,  and  do,  r^rd 
the  substance  of  the  legislative  provision  in 
preference  to  the  form  In  which  it  Is  express- 
ed. Rutgers  v.  New  Brunswick,  42  N.  J. 
Law,  61-54.  The  disputed  statute  manifest- 
ly embracea  but  one  object,  and  that  Is  the 
granting  of  authority  to  build  an  intercepting 
sewer,  and  such  alteration  of  an  existing  gen- 
eral system  of  sewerage,  as  may  be  required 
to  drain  the  existing  sewers  Into  a  system 
of  intercepting  sewers,  and  is  not  therefore 
unconstitutional  upon  the  alleged  ground  that 
it  embraces  more  than  one  object 

The  second  objection  urged  Is  that  the  stat- 
ute embraces  objects  not  expressed  In  the 
title,  because  the  title  contains  no  reference 
to  a  system  of  sewerage,  or  to  the  establish- 
ment of  outlets  or  places  of  deposit  We 
are  unable  to  discover  any  basts  for  this  ob- 
jection. So  much  of  it  as  refers  to  a  system 
of  sewerage  Is  disposed  of  by  what  has  al- 
ready been  said,  and  the  establishment  of 
outlets  or  places  of  deposit  Is  an  Incident  of 
the  power  to  construct  an  Intercepting  sewer, 
and  Is  sufficiently  expressed  In  the  title  by 
the  words  "to  build  and  construct  Intercept- 
ing sewers  to  receive  all  such  sewage  to  be 
disposed  of  In  such  manner  as  shall  be  deem- 
ed proper." 

The  third  objection  is  that  the  statute  un- 
dertakes to  regu1at(>  the  Internal  afTalrs  of 


towns  or  counties  by  a  special  law.  In  rlo- 
lation  of  the  constitutional  prohibition  on 
that  subject  The  argument  is  that  the  stat- 
ute does  not  embrace  all  cities,  because  it  is 
limited  to  cities  through  which  any  river, 
stream,  or  creek  runs,  and  into  which  the 
sewage  of  any  city  empties,  and  that  tlila 
classification  does  not  embrace  a  group  of  ob- 
jects distinguished  by  characteristics  suffi- 
ciently marked  and  important  to  make  them 
a  class  for  legislative  purposes.  The  princi- 
pal point  pressed  In  support  of  IJiis  proposi- 
tion is  that  the  classification  is  illusory,  in 
that  cities  having  a  stream  running  through 
them  In  which  sewage  Is  emptied  are  not  sub- 
stantially difterent,  for  the  purpose  of  such 
legislation,  from  cities  bounding  upon  a 
stream  Into  which  sewage  Is  being  emptied. 
We  think  that  the  classification  Is  Justlflablft 
and  not  Illusory.  Where  the  stream  i>  a 
boundary  line  between  one  municipality  and 
another,  both  of  which  are  using  the  stream 
for  the  purposes  of  a  sewer,  the  building  of 
an  intercepting  sewer  by  one  municipality, 
and  not  by  the  other,  would  not  abate,  nor 
would  the  cleansing  of  one-half  of  the  stream 
remove,  an  existing  nuisance  detrimental  to 
the  public  health.  To  accomplish  that  pur- 
pose Joint  action  of  the  two  munldpalltlefl 
would  be  required,  and  an  entirely  different 
method  of  procedure  would  have  to  be  pro- 
vided by  the  Legislature.  .  The  evidence  dis- 
closes that  there  are  a  number  of  dtiea  in 
this  state  having  streams  running  through 
them  into  which  sewage  is  deposited,  over 
which  such  cities  have  absolute  and  undivid- 
ed jurisdiction,  and  the  necessity  for  Inter- 
cepting the  flow  of  sewage  Into  such  a  stream, 
and  the  cleansing  of  the  entire  stream  in  or- 
der to  remove  and  prevent  the  continuance 
of  polluting  Influences,  presents  a  condition 
which  can  only  arise  in  cities  where  the  en- 
tire stream  Is  within  the  limits  of  the  city, 
and  can  be  wholly  dealt  with  by  that  munici- 
pality, without  the  aid  of  another  corporate 
body. 

For  the  reasons  given  we  have  reached  the 
conclusion  that  the  statute  Is  not  such  a  local 
or  special  law  as  is  prohibited  by  article  4, 
I  7.  par.  11,  of  the  Constitution  of  the  state. 

The  proceedings  brought  under  leview  by 
this  writ  are  affirmed. 


(78  N.  J.  L.  ») 
BROWNING  et  al.  v.  BOARD  OF  CHOSEN 
FRBEHOLDERS  OF  BERGEN 
COUNTT. 

(Supreme  Court  of  New  Jersey.    June  9,  1900.) 

Bbidoes  (S  8*)  — CoRSTBUcnon  — Authobttt 
or  Chosen  Fbeeholdebb. 

The  resolution  of  the  board  of  freeholdcia 
of  Bergen  county,  providing  for  the  construc- 
tion of  a  bridge  over  the  Hackeneack  river,  be- 
tween certain  streets  in  Backensack  and  Ridge- 
field  Park,  is  a  valid  exeiciee  of  the  power  con- 
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(erred  hj  chapter  16,  p.  it,  and  chapter  64>  p. 
98,  P.  L.  1906. 

[Ed.  Note.— For  other  eaaei,  sea  Bridgea,  Dee. 
IMg.  i  a*i 

(Syllabus  by  the  Court) 

Certiorari  by  the  State,  on  the  prosecntton 
(tf  J.  Hill  Browning  and  others,  against  the 
Board  of  Chosen  Freeholders  of  the  County 
of  Bergen,  to  review  a  resolution  thereof. 
Resolution  affirmed. 

Argmed  February  term,  1909,  before  REED, 
TKENCHABD,  and  MINTORN,  JJ. 

Griggs  &  Harding,  for  prosecntora.  La- 
ther A.  Campbell  and  WlUlam  B.  Gourley, 
f6r  defendanta. 

MINTTTRN,  J.  ITndw  the  {XOTlalons  of 
P.  U  1892,  p.  308,  aa  amended  in  P.  L.  1902, 
Pi.  860^  and  in  P.  I*  1906,  p.  93,  and  again 
In  P.  L.  1908,  p.  158,  the  board  of  chosen 
fredioldera  of  the  county  of  Bergen  under- 
to(^  upon  the  report  of  a  committee  of  the 
board  recommending  It,  to  build  a  bridge 
over  the  Backensack  rlrer  between  Rail- 
road avenue  In  Rldgefleld  Park,  and  River- 
view  Place  In  Hackensack,  and  for  that 
purpose  passed  a  resolution  on  November  2, 
1908,  at  a  regular  meeting,  setting  forth  that 
the  construction  of  sncta  a  bridge  was  "neces- 
sary," "advisable,"  and  "a  public  necessity." 
The  resoIutlOQ  further  provided  that  the 
coat  of  the  proposed  bridge  should  sot  ex- 
ceed $158,00a  Plana  and  specifications  for 
the  oonatmctlon  of  the  bridge  had  been  or- 
dered and  adopted,  and  proposals  or  esti- 
mates for  doing  the  work,  In  accordance 
therewith,  were  duly  advertised  for  and  re- 
ceived. Ou  Jnly  24,  1908,  the  proposals  were 
received,  and  on  October  29th  the  committee 
of  the  board  to  whom  the  bids  were  refer- 
red reported  nnamlnously  In  favor  of  ac- 
cepting tbe  bid  of  F.  R.  Long  Company,  for 
the  sum  of  $153,185.13.  At  the  Jnly  meeting 
five  bids  were  received,  one  of  which  was 
rejected  because  unaccompanied  by  the  cer- 
tified check  required  by  the  spedflcatlons. 
Of  the  others,  the  F.  R.  Long  Company  was 
tbe  lowest,  and  announcement  of  the  amount 
of  tbe  respective  bids  was  made  by  the  clerk 
of  the  board  at  that  meeting.  The  bids,  In 
addition  to  the  sum  In  bulk  bid  for  the 
work,  contained  unit  prices  for  additions 
and  deductions  In  the  worlc,  as  necessity  or 
economy  might  require  the  board  to  make. 

Tbe  prosecutors  as  taxpayers  challenge  the 
legality  of  the  board's  action.  Section  1  of 
the  act  of  1906,  authorizes  and  empowers 
the  board  of  chosen  freeholders,  "whenever 
In  any  county  of  this  state  It  shall  be  neces- 
sary or  advisable  to  erect  a  bridge,"  to  so 
declare  by  resolution,  to  be  adopted  by  not 
less  than  a  majority  of  all  the  members  of 
the  board.  There  can  be  no  question  se- 
rionsly^  made  that,  nnder  this  provision,  the 
power  to  determine  the  advisability  of  and 


necessity  for  a  bridge  over  the  river  was 
vested  by  the  Legislature  In  the  board,  and, 
unless  this  discretion  can  be  shown  to  be 
Illegally  or  fraudulently  exercised,  it  can- 
not be  disturbed.  State  v.  Freeholders  of 
Essex,  23  N.  J.  Law,  214 ;  McKlnley  v.  Free- 
holders of  Union,  29  N.  J.  Eq.  164 ;  Fergu- 
son V.  Passaic,  60  N.  J.  Law,  404,  88  Aa 
676. 

The  prosecutor  Insists  that  the  board  il- 
legally exercised  the  power  vested  in  them, 
because  the  bidders  did  not  base  their  es- 
timates upon  similar  work,  and  were  not 
upon  an  equal  footing  in  that  regard.  The 
force  of  this  objection  is  derivable  from  the 
fact  that,  after  the  bids  had  been  received, 
the  board  of  chosen  freeholders  found  it 
necessary,  upon  the  ground  of  economy  and 
practical  construction,  to  order  some  changes 
to  be  made  In  the  work.  The  specifications 
required  the  bidders  to  state  their  price  for 
constructing  the  entire  bridge,  and  reserved 
to  the  board  the  right  to  extend  or  diminish 
the  amount  of  work  to  be.  done,  and  for  that 
purpose  required  the  bidder  to  state  a  unit 
price  upon  certain  material  and  classes  of 
work  therein  specified.  The  original  plan 
required  16  spans  on  the  westerly  side  of 
tbe  river,  between  the  westerly  terminus 
of  the  bridge  and  tbe  last  abutment  It 
was  concluded  by  the  board  to  substitute  an 
embanlunent  for  these  spans,  and  the  origi- 
nal embankment  provided  for  in  the  plans 
was  changed  in  accordance  with  the  reserva- 
tion contained  In  the  spedflcatlons.  It  Is 
difficult  to  perceive  how  any  bidder  could 
be  misled  under  these  circumstances.  Tha 
very  purpose  of  calling  for  a  unit  price  might 
indicate  to  any  intelligent  bidder  a  deslrs 
upon  the  part  of  the  board  to  use  it  as  oc- 
casion might  require.  In  the  extension  or  for 
changes  or  alterations  of  tbe  work;  but 
specific  and  express  notice  of  the  fact  was 
conveyed  to  the  bidder  in  the  reservation 
contained  in  the  specifications,  and  the  board 
were  within  their  rights  in  exercising  this 
power  as  public  convenience  or  necessity 
might  require,  so  long  as  the  changes  thus 
made  produced  no  radical  departure  from 
the  original  scheme.  We  are  not  concerned 
to  know  the  public  reasons,  which  made 
this  change  of  plan  seem  judicious  or  neces- 
sary, for  the  prosecutors  do  not  attack  the 
bona  fide  Intent  of  the  board,  by  testimony 
or  by  argument  It  Is  slgnlflcantj  however, 
In  this  c<mnection,  to  remember  that  the 
effect  of  the  change  was  to  reduce  the  pro- 
posed cost  of  the  bridge  by  over  $12,000  be- 
low the  lowest  bulk  estimate.  It  is  also  to 
be  remarked  that  the  Interest  of  the  county 
was  properly  safeguarded  by  requiring  bids 
in  this  dual  form,  for  It  can  well  be  Imagin- 
ed that  without  such  a  guaranty  an  accepted 
bid,  upon  a  bulk  basis  in  the  event  of  necea- 
sary  changes  thereafter  found  to  be  necea- 
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sary,  mlgbt  leare  the  county  In  a  qnagmlre 
of  dispute  and  litigation. 

Our  attention  la  next  called  by  the  prose- 
cutor to  the  claim  that  the  board  had  no 
power  to  erect  this  strncture,  at  the  points 
mentioned,  because  It  cannot  at  present  be 
joined  by  any  eaclstln^  public  highway.  It 
is  a  sufficient  answer  to  this  objection  to 
state  that  we  consider  the  testimony  makes 
it  manifest  tliat  the  pnvosed  bridge  can 
and  will  be  so  joined  to  existing  thorough- 
fares. Railroad  avenue  in  Rldgefield  Park, 
on  the  east  side  of  the  river,  is  an  establish- 
ed highway;  and  Henry  Place  and  River 
View  Place  on  the  west  side  of  the  river, 
it  is  quite  clear  from  the  testimony,  are  ded- 
icated streets,  which  liave  been  laid  out 
and  mapped  by  one  Schmultz,  the  owner  of 
the  fee,  and  the  map  so  made  has  been  duly 
filed.-  The  owner  of  the  fee,  it  appears,  baa 
sold  land  abutting  upon  the  streets  thus 
dedicated,  according  to  the  map  filed.  In 
addition  to  this,  Schmultz  has  executed 
what  may  be  termed  a  "quasi  declaration  of 
trust"  to  the  couhty,  conferring  upon  it  an 
absolute  right  to  the  nse  of  the  streets  thus 
dedicated,  and  finally  the  village  of  Hacken- 
sack  has,  through  Its  proper  committee^, 
adopted  a  resolution  providing  for  the  gen- 
eral improvement  of  the  public  street  known 
as  Henry  Place,  which  will  be  an  approach 
to  the  proposed  bridge,  provided  that  the 
bridge  be  constructed  as  Intended,  with  its 
westerly  outlet  at  that  point  It  required 
but  a  meager  citation  of  authorities  to  make 
it  manifest  that  here  we  have  all  the  neces- 
sary indicia  of  a  dedication,  upon  which  the 
public  authorities  have  the  right  to  act,  in 
furtherance  of  the  performance  of  a  public 
duty.  Trustees  y.  Hoboken,  33  N.  J.  Law, 
14;  Mayor  &  Council  t.  Morris  Canal,  12 
K  J.  Eq.  553.  We  do  not  find  it  necessary 
therefore  to  determine  the  contention  raised 
and  elaborated  by  counsel  for  the  prosecutors, 
as  to  the  legal  inability  of  the  county  to  con- 
struct a  bridse  without  a  public  approach, 
and  leading  on  either  side  to  privates  land, 
for  the  reason  that  we  do  not  perceive  that 
it  arises  on  the  facts  of  this  case.  In  onr 
jadgment,  chapter  16,  p.  27,  and  chapter  64, 
p.  93,  P.  L.  1906,  affecting  a  cognate  ques- 
tion, must  be  read  in  pari  materia.  Vane 
V.  Newcombe,  182  U.  S.  220,  10  Sup.  Ct.  60. 
38  li.  Ed.  310;  U.  S.  y.  Freeman,  3  How. 
(tJ.  8.)  556.  11  L.  Ed.  724;  filack  on  Inter- 
pretation, 204.  We  conceive  therefore  that 
atuple  power  is  conferred  by  both  acts  not 
only  to  construct  the  bridge  with  is  neces- 
sary abutments  and  approaches,  and  to  em-' 
power  the  county  to  Issue  bonds  for  the 
payment  of  the  cost  thereof,  but  to  author- 
ise the  condemnation  of  land  if  necessary 
for  the  purpose,  which  land  may  be  con- 
demned, so  far  as  this  statutory  enactment 
is  concerned,  after  the  board  has  resolved 
to  construct  the  bridge. 


We  see  nothing  at  force  In  tbe  contention 
that,  because  the  federal  War  Department 
did  not  give  its  assent  to  the  construction  of 
the  bridge  in  accordance  with  the  plans,  un- 
til December  12, 1908,  the  resolution  In  ques- 
tion is  invalid.  The  giving  of  $uch  assent 
is  a  mere  reguIaticMi  for  the  protection  of 
commerce  and  navigation,  and  the  fact  that 
it  was  given,  as  appears  in  the  record,  elim- 
inates from  the  case  the  necessity  of  dis- 
cussing the  propriety  of  procuring  it,  as  a 
condition  precedent  to  the  passage  of  the 
resolution  in  question.  Nor '  is  there  any 
force  in  the  contention  that  the  proposals 
were  ambignous  regarding  the  kind  of  cubic 
yards  of  embankment  required,  and  it  is 
enough  to  say,  in  answer  to  this  contention, 
that  no  bidder  appears  to  have  been  misled 
by  any  such  alleged  ambiguity.  We  have 
examined  the  remaining '  reasons  urged  by 
the  prosecutor  as  grounds  tor  setting  aside 
this  resolution,  and  find  that  they  contain 
nothing  of  such  a  mbstantial  nature,  not 
already  incidentally  adverted  to  or  discussed, 
as  to  reqnire  further  elaboration. 

The'  resolution  in  question  is  afllrmed, 
with  costs. 

,       (76  N.  J.  K.  384) 

FRITTS  et  al.  v.  DELAWARE,  L.  &  W. 
I  R.  CO. 

(Court  of  Chancery  of  New  Jersey.    May  S, 
1009.) 

1.  Railboadb  (f  90*)— DiBcoimmTANor  o» 
Railboad  Station— Rio bts  of  Indivioual. 

A  railroad  company  will  not  be  enjoined 
from  witiidrawing  from  a  railroad  station  the 
personal  attendance  of  an  agent,  though  the 
railroad  contracted  with  an  individual  that  on* 
be  k^t,  but  the  Individual  will  be  remitted  to 
his  suit  for  damages,  as  public  policy  requires 
that  railroads  be  free  to  serve  the  public  with- 
out being  hampered  by  private  contract. 

(Ed.  Note.— For  other  esses,  see  Railroads, 
Cent.  Dig.  H  134,  186;  Dec  Dig.  I  6a*] 

2.  Mandakus  (I  133»)— Railroads  (S  e0»)— 
Station  —  Abanoohment— OsouNOs— Rbm- 
EDT  BT  Mandamus. 

Any  right  which  the  public  have  to  compel 
a  railroad  to  maintain  a  station  at  a  certain 
point  is  a  legal  one,  enforceable  by  mandamus,' 
and  not  by  injunction  to  prevent  the  diacon- 
tin  nance. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  268;  Dec.  Dig.  J  133  :•  Railroads, 
Cent.  Dig.  |  134;    Dec.  Dig.  i  60.«] 

3.  Railboadb  (I  60*)— Railboad  CouMissioif 
— Questions  to  bk  Presented. 

Since  by  Act  May  15,  1907  (P.  U  p.  448), 
a  railroad  commission  was  formed  giving  it 
control  over  railroads  generally,  any  question 
as  to  the  right  to  prevent  a  railroad  from  dis- 
continuing a  railroad  station  should  in  the  first 
instance  be  snbmitted  to  the  commission. 

[IM.  Note. — For  other  cases,  see  XtailroadSi 
Cent.  Dig.  i  136;   Dec.  Dig.  g  60.*] 

Bill  by  Fritts  and  others  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany to  enjoin  the  discontinuance  of  a  rail- 
road station.    Bill  disnblssed. 
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Oscar  Jeffrey,  for  complainants.  Max  M. 
Stalman,  for  defendant 

GARRISON,  V.  a  ThlB  la  a  bill  filed  by 
the  complainants  to  secnre  an  injunction 
against  the  defendant,  preventing  the  lat- 
ter fron}  dlscontlnning  a. railroad  station  at 
Broadway,  Warren  county,  In  this  state. 

The  pToota  show  that  the  defendant  com- 
pany had  established  a  station  at  the  place 
abore  named,  and  maintained  a  man  In  charge 
thereof.  On  a  certain  date  they  announced 
that  they  were  going  to  abandon  the  station. 
It  tnms  ont  from  the  proofs  that  they  did  not 
mean  that  they  were  not  going  to  stop  any 
trains  at  that  place  thereafter,  but  that  they 
were  going  to  withdraw  from  It  any  personal 
attendance  of  an  agent. 

No  charter  or  statutory  provision  reqnlr- 
Ing  the  establishment  or  maintenance  of  this 
station  was  shown  to  exist.  In  its  general 
features  the  case  was  so  nearly  similar  to  that 
of  Jacqnelln  ▼.  Brie  Railroad  Company,  69 
N.  J.  Eq.  482.  61  Atl.  18  (Garrison,  V.  C. 
190R)  that  Its  decision  \^ou1d  be  controlled 
by  that  case.  The  only  distinguishing  feature 
was  that  one  of  the  complainants  claimed 
that  by  a  deed,  in  which  he  was  a  grantor 
and  the  railroad  company  a  grantee,  there 
was  a  provision  requiring  the  railroad  com* 
pany  to  maintain  a  station  on  the  land  grant- 
ed. I  shall  not  analyze  the  proofs  to  de- 
termine a  disputed  question  of  fact  as  t<i> 
whether  the  station  is '  in  any  sense  of 
the  word  on  the  granted  land.  I  am  in- 
clined to  the  opinion  that  it  is  not  I  think 
that  the  facts  show  that  tt  is  on  an  adjacent 
tract,  and  that  the  granted  tract  was  used 
as  a  nieai.s  of  ai>proach.  Even  if  the  station 
building  itstif  bad  been  on  the  granted 
tract  I  am  still  of  the  opinion  expressed  by 
me  in  the  Jacquelln  Case,  above  cited,  that 
if  a  private  individual  has  acquired  by  con- 
tract a  right  to  compel  a  railroad  company 
to  maintain  a  station  at  a  certain  point  such 
right  will  not  be  enforced  by  injunction  re- 
strainirg  the  discontinuance  of  the  station. 
bat  the  party  wUl  be  remitted  to  a  suit  for 
damages,  and  that  this .  principle  will  be  ap- 
plied. becHiise  public  policy  requires  that 
the  .railroids  be  free  to  properly  serve  the 
public,  wbicb  they  could  not  do  If  the  courts 
enforced  private  contracts  concerning  the 
number  of  trains  and  places  of  stopping, 
which  would  hamper  them  in  the  proper  run- 
ning of  their  roads. 

So  far.  then,  as  the  right  which  any  com- 
plainant here  may  claim  to  have  by  reason  of 
private  contract  I  refuse  relief  upon  the 
principle  jnst  stated. 

So  far  as  the  right  is  public,  I  refuse  relief 
for  the  reasons  stated  in  the  Jacquelln  Case. 

Pnrthermore.  since  the  erection  of  the  Rail- 
road Commission  by  the  act  of  May  15.  1907 
(P.  L.  p.  448),  I  Incline  to  the  opinion  that  all 
such  qitatters  should,  in  the  first  Instance  at 
least  t>e  snbml'tted  to  the  commlsslouers  for 


their  action^not  determining  (as  of  course 
I  should  not  before  the  point  is  raised)  wbetb'- 
er  tlie  court  has  otherwise  Jurisdiction.  Cer- 
tainly, where  the  state  has  erected  a  com- 
mission for  the  express  purpose  of  dealing 
with  jnst  such  questions,  citizens  should  be 
referred,  in  the  first  instance  at  least,  to  that 
commission.  Whether  they  have  other  rights 
which  the  courts  will  enforce  I  do  not  decide, 
because  I  am  not  called  upon  now  to  decide 
that 

I  will  advise  a  decree  dismissing  the  bUI, 
without  costs  to  either  party.  The  latter 
qualification  is  put  in  by  consent  of  the  de- 
fendant who  said  that  it  wbuld  not  insist 
upon  its  right  to  costs. 

(78  N.  X  u  IM) 
HOBANDT  V.  CENTRAL  B.  CO.  OP  NEW 

JERSEY. 
(Supreme  Court  of  New  Jersey.    June  8,  1900.) 

1.  EviDENCB  (J  586*)  — Wbioht  and  Sum- 

CIENCT— POSmVK   AND   NEGATIVE  EVIDENCE. 

Evidence  of  witnesses,  whose  attention  was 
not  socially  called  to  the  matter,  that  they  did 
not  bear  a  whistle  or  bell  rung  by  a  train  ap- 
proaching a  hiebway  grade  crogsiDK  is  of  slight 
value  in  comparison  with  tlie  positive  affirma- 
tive evidence  6f  other  witnessPB  that  they  did 
b*ar  the  bell  or  whistle,  especially  when  such  lat- 
ter witnesses  testify  to  some  action  on  their 
part  as  a  result  of  so  bearing. 

[Ed.,  Note.— For  other  oases,  see  EJvidence, 
Cent  Dig.  iS  2432-2435;  Dec.  Dig.  |  586.*] 

2.  Railroads  (8  S.37*)— Acctdent  at  Crosb- 
■  ino— Pailube  to  Ring  Cbossino  HtLi.. 

The  faiinre  of  a  railroad  company  to  ring 
a  crossing  bell  as  a  airoftl  of  the  approach  of  a 
train  cannot  be  regarded  as  negligence  causing 
an  accident  to  travelers  on  the  highway,  who 
were  unaware  of  the  etistenit*  of  the  cmasing 
'or  the  bell,  and  therefore  did  not  rely  on  the  lat- 
ter as  a  warning. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1094 ;   Dec.  DigTl  3;i7.*J 

3.  Railroads  ({  309*)— Crossings  —  SpeciaIi 
Pbecauttons.  ' 

A  railroad  Is  not  bound  to  nse  extra  pre- 
eantions  because  of  special  elements  of  danger 
at  one  of  its  crossines,  unless  it  is  responsible 
for  the  existence  of  those  dangers. 

fEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  981 ;    Dec.  Dig.  !  809.*1 

4.  Railroads  (8  327*)  —  Accidewt  at  Cross- 

IWOi-DOTT   OF  TbAVELBB. 

A  traveler  on  a  blKhwav  approaching  a  rail- 
road crossing  is  not  relieved  from  the  responsi- 
bility of  looking  and  listening  for  trains  by  rea- 
son of  his  ignorance  of  the  existence  of  such 
crossing,  if  the  presence  of  the  railroad  Is  ob- 
vious to  any  one  reasonably  using  bis  ordinary 
powers  of  ooservation. 

fBM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S;  1043-1056;  Dec.  Dig.  J  327.*] 

5.  Negligence  (8  8!)*)— Implied  Negligenck 

— IN.TUBIEB  TO   WlFB— NEGLIOENCE   01"  HOS- 
BAND. 

The  rule  laid  down  in  Pennsylvania  Rail- 
road V.  GoodenoiiKh,  S-t  N.  J.  Law.  577,  28  Atl. 
.^.  22  L.  R.  A.  460,  does  not  apply  to  cases  in 
which,  by  reason  of  the  death  of  the  hnsband, 
be  cannot  be  joined  as  plaintiff. 

fEd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  t  132 ;  Dec.  Dig.  8  89.*] 

(Syllabus  by  the  Court) 
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Actions  by  Carrie  S.  Horandt,  as  executrix, 
by  Carrie  S.  Horandt,  by  Ruth  Horandt,  by 
next  friend,  and  by  Belnhardt  Bender,  by 
next  friend,  against'  the  Central  Railroad 
Company  of  New  Jersey.  The  suits  were 
tried  together,  and  verdict  for  plaintiff  found 
in  each  case.  Rules  to  show  cause  made  ab- 
solute. 

The  four  above-entitled  suits  grow  out  of 
a  collision  between  an  automobile  owned  and 
driven  by  deceased,  Christopher  Horandt,  and 
a  railroad  train  of  the  defendant  company 
at  Keyport,  Monmouth  county,  on  Sunday, 
July  7,  1907.  Christopher  Horandt  was  kill- 
ed, and  the  automobile  demolished.  His  wife, 
Carrie  S.  Horandt,  his  daughter,  Ruth,  and 
pephew,  Reinhardt  Bender,  who  were  rid- 
ing in  the  automobile,  were  all  injured.  The 
four  suits  were  tried  together  at  the  Pas- 
saic circuit,  a  verdict  for  plaintiff  found  in 
each  case,  and  rules  to  show  cause  granted 
why  the  verdicts  should  not  be  set  aside 
and  new  trials  had.  No  exceptions  were  re- 
served, and  questions  of  both  law  and  fact 
were  argued  on  the  return  of  the  rules.  The 
members  of  the  party  were  on  their  way 
from  Asbury  Park  to  Paterson,  and  were 
passing  northwardly  through  Keyport,  about 
4  p.  m.  of  July  7th,  on  a  main  thoroughfare 
called  Broad  street,  which  is  crossed  by  a 
single-track  railroad  operated  by  the  defend- 
ant at  an  angle  on  the  left  or  west  of  Broad 
street  of  66  degrees  29  minutes  and  on  the 
right,  of  113  degrees  81  minutes.  On  the 
northerly  side  of  the  railroad,  and  less  than 
200  feet  west  of  the  center  of  Broad  street, 
was  the  Keyport  railroad  station,  with  its 
semaphore  signal.  On  each  side  of  the  rail- 
road ran  a  line  of  telegraph  poles  and  their 
wires.  The  track  and  its  rails  and  ties  show 
plainly  on  both  sides  of  Broad  street  in  the 
•photographs  submitted  in  evidence.  There 
was  a  standard  warning  sign  reading,  "Look 
out  for  the  Locomotive"  on  the  west  curb  of 
Broad  street  some  23  feet  south  of  the  track, 
and  on  the  other  side  of  Broad  street  a  post 
with  an  alarm  bell,  which  bell  was  not  ring- 
ing, however,  and  a  sign  which  was  unde- 
cipherable because  of  old  and  new  lettering 
having  run  together,  except  the  word  "Dan- 
ger," which  clearly  appeared  in  large  let- 
ters In  the  center.  Broad  street  Is  perfect- 
ly straight  and  almost  level  for  a  long 
distance  south  of  the  railroad,  from  which  di- 
rection the  automobile  approached.  Look- 
ing toward  the  right,  the  view  of  the  rail- 
road was  unobstructed  after  approaching 
within  96  feet  of  the  track.  On  the  left, 
until  within  75  feet  of  the  track,  a  clear 
view  of  the  railroad  and  of  the  station  is 
shut  off  by  buildings,  the  last  of  which  is  a 
small  one-story  garage,  the  nearest  point  of 
which  is  62  feet  from  the  south  rail  of  the 
track,  measured  along  the  west  side  of 
Broad  street,  and,  If  projected  at  right  angles 
to  the  center  line  of  Broad  street,  would  be 
75  feet  from  the  center  of  the  track;  but 
from  this  point  onward  the  station  and  the 


track  for  a  long  distance  are  in  fall  sight. 
There  were  no  safety  gates  or  flagman.  l%e 
day  was  clear.  It  was  a. quiet  Sunday  after- 
noon. There  was  no  other  tratBc  of  conse- 
quence going  on  In  Broad  street,  and  the 
wind  was  blowing  from  the  direction  of 
the  train.  The  automobile  was  moving 
northward  at  about  12  miles  an  hour,  and 
collided  with  the  locomotive  of  a  special 
train,  which  was  traveling  northeastwardly 
or  toward  the  right  at  a  rate  of  about  25 
miles  an  hour.  On  the  part  of  the  plaintiff 
it  was  claimed  that  the  statutory  signals 
by  ringing  bell  or  blowing  whistle  were 
omitted,  that  neither  signal  was  given,  and 
that  neither  Mr.  Horandt,  nor  any  one  in 
his  party,  was  aware  of  the  existence  of  a 
railroad  at  that  place,  or  saw  or  heard  the 
train  until  the  moment  of  collision,  or  too 
late  to  avoid  It  Motions  to  nonsuit  and  to 
direct  a  verdict  for  defendant  were  denied, 
and  the  case  submitted  to  the  Jury  («  the 
theory  (a)  of  negligence  in  failing  to  give  the 
statutory  slguals;  (b)  that  the  Jury  were  en- 
titled to  find  the  crossing  a  peculiarly  dan- 
gerous one  by  reason  of  the  angle  of  the 
tracks,  obstructions  to  view,  etc.,  and,  in  the 
language  of  the  trial  Judge,  to  exact  of  the 
railroad  company  the  duty  of  giving  some 
visible  notice  of  the  approach  of  trains;  (c) 
that  negligence  might  be  Inferred  from  the 
placing  of  a  crossing  bell  at  the  crossing, 
and  the  failure  to  sound  it  as  a  signal  of 
the  approach  of  the  train  in  question. 

Argued  February  term,  1909,  before  OUM- 
MERE,  a  J.,  and  SWATZE  and  PAR- 
KER, JJ. 

Wayne  Dumont  and  Clifford  L.  Newman, 
for  plaintiffs.  William  A.  Barkalow  and 
Frederic  J.  Faulks,  for  defendant 

PARKER,  J.  (after  stating  the  facts  as 
above).  Our  examination  of  the  evidence 
and  proceedings  In  this  case  satisfies  us  that 
the  verdict  should  be  set  aside  and  a  new 
trial  granted,  and  this  on  several  grounds. 

1.  We  are  of  opinion  that  the  verdfct,  so 
far  as  predicated  on  the  alleged  failure  of 
the  defendant  to  give  the  statutory  crossing 
signals  by  bell  or  whistle,  was  clearly  against 
the  weight  of  evidence.  The  three  survivors 
of  the  accident  testified  they  were  looking 
straight  ahead,  saw  no  sign  of  a  railroad, 
and  heard  no  bell  or  whistle.  Six  other  wit- 
nesses, at  varying  distances  from  the  track, 
testified  for  the  plaintiffs  that  they  heard 
neither  bell  nor  whistle.  One  was  positive 
that  the  whistle  did  not  blow,  but  was  not 
sure  about  the  bell,  and  said  it  might  have 
rung,  but  he  did  not  hear  It.  On  the  other 
hand,  one  witness,  who  was  at  the  automobile 
garage,  which  hid  his  view  of  the  train,  was 
apprised  of  Its  approach  by  hearing  the  bell 
ring;  another,  who  was  driving  on  Main 
street  which  is  the  next  street  west  of  Broad 
street,  stopped  his  horse  on  account  of  hear- 
ing the  bell,  so  as  to  let  the  train  go  by, 
and  says  that  the  bell  continued  to  ring  as 
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the  train  crossed  Main  street  He  also  tes- 
tifled  to  continuous  blowing  of  the  wblstle, 
bat  probably,  confused  this  with  the  blow- 
ing off  of  steam  as  testified  to  by  another 
witnesa  His  wife,  who  was  with  him  In  the 
carriage,  gave  similar  testimony.  Three 
other  disinterested  witnesses,  Mr.  Kellogg, 
Miss  Kmser,  and  Mrs.  Flynn,  testified  posl- 
tively  to  the  ringing  of  the  bell  for  a  consid- 
erable distance  before  the  train  reached  the 
crossing.  Mrs.  Flynn  said  she  was  engaged 
in  conversation  at  the  time,  and  had  to  stop 
on  account  of  the  noise  of  the  bell  and  of 
escaping  steam  from  the  locomotive.  In  ad- 
dition the  engineer,  fireman,  and  baggageman 
of  the  train  all  swore  definitely  and  positive- 
ly to  the  ringing  of  the  bell  all  the  way  from 
Matawan  yard,  a  distance  of  over  a  mile. 
The  case  for  the  defendant  is  not  as  strong 
a.s  in  Eissing  v.  Erie  Railroad,  73  N.  J.  Law, 
343,  63  Atl.  856,  but  the  eVidence  seems  near- 
ly, if  not  quite,  as  cogent  as  in  Holmes  y. 
Penna.  R.  R.  Co.,  74  N.  J.  t&w,  469,  68 
AtL  412,  in  which  the  Court  of  Appeals  sus- 
tained a  direction  of  verdict  for  the  de- 
fendant on  the  ground  that  the  positive 
evidence  of  the  statutory  signals  entirely  de- 
stroyed the  probative  force  of  negative  evi- 
dence for  the  plaintiff,  from  which,  if  uncon- 
tradicted, the  absence  of  such  signals  mignt 
have  been  Inferred.  Without  going  so  far 
as  to  say  that  this  phase  of  the  case  should 
have  been  removed  from  the  consideration 
of  the  Jury,  It  is  obvious  that  a  finding,  on 
this  evidence,  of  alwence  of  signal  by  bell 
or  whistle  cannot  be  fairly  supported. 

2.  There  was  another  theory  on  wlilcb  the 
court  Instructed  the  jury,  erroneously  as 
we  think,  that  they  might  find  the  defend- 
ant guil^  of  negligence  causing  the  acci- 
dent The  court  charged  that,  as  the  evi- 
dence showed  that  the  crossing  bell  was  not 
sonuded  as  the  train  approached,  the  Jury 
might  consider  that  fact  as  bearing  not  only 
upon  the  question  of  defendant's  negligence, 
but  also  upon  the  question  of  notice  to  the 
plaintlft  driving  the  automobile,  as  he  ap- 
proached the  crossing.  The  case  for  the 
plaintifTs  rested  on  the  theory  that  they  were 
unaware  of  the  crossing,  and  that  no  ade- 
quate notice  of  it  was  given.  Hence  it  is 
evident  that  they  placed  no  reliance  on  the 
bell  to  warn  them  of  the  approach  of  the 
train,  in  which  case  only  could  the  failure 
to  ring  it  be  regarded  as  negligence  direct- 
ly tending  to  cause  the  accident  There  was 
error,  therefore,  in  charging  the  jury  that 
failure  to  ring  the  crossing  bell  to  signal  the 
approach  of  the  train  might  be  regarded  as 
snch  negligence. 

3.  Tiie  court  also  erred  in  charging  the 
Jut7  that  by  reason  of  the  physical  condi- 
tions existing,  they  might  regard  the  cross- 
ing as  a  place  of  extra  danger,  and  hold  the 
company  to  a  duty  of  extra  precautions,  and 
especially  of  giving  visible  notice  of  the  ap- 
proach of  the  train.  The  charge  on  this 
point  was  as  follows:   "It  appears  that  the 


company  has  located  its  tracks  through,  or 
alongside  of,  some  buildings,  and  slightly  de- 
pressed those  tracks  as  they  cross  Broad 
street,  at  an  acute  angle  of  66  degrees  and 
29  minutes,  and  that  bushes  and  other  ob- 
structions obscured  the  train  from  the  vision, 
to  some  extent,  of  one  approaching  the  cross- 
ing on  Broad  street  If  yon  think  that  the 
existence  of  the  buildings,  and  the  course 
of  the  acute  angle  In  the  case,  rendered  the 
use  of  this  railroad  crossing  dangerous,  so 
that,  in  Its  ordinary  use  of  the  street  called 
Broad  street,  this  statutory  signal  would  not 
give  reasonable  warning  of  the  approach  of 
trains,  then  it  is  for  you  to  say  whether  the 
railroad  company  should  not  liare  provided 
some  other  notice  of  the  approach  of  a  train, 
such  as  the  construction  of  a  gate,  the  pres- 
ence of  a  fiagman,  or  a  crossing  bell.  But 
you  can  only  say  that  such  a  duty  on  the 
part  of  the  railroad  company  existed  provid- 
ed yon  come  to  the  conclusion  that  because 
of  the  existence  of  the  honses,  buildings,  and 
the  angle  at  which  the  railroad  crosses  the 
street,  or  other  obstructions,  the  use  of  the 
railroad  crossing  was  extrahazardous  to  the 
people  using  Broad  street  to  such  an  extent 
that  the  ordinary  statutory  signals  would 
not  give  fair  warning  of  the  approach  of 
trains.  Should  you  come  to  that  conclusion, 
you  would  have  a  right  to  exact  of  the  rail- 
road company  the  duty  of  giving  some  visi- 
ble notice  that  the  train  was  approaching, 
and  a  failure  to  do  what  you  think  ought  to 
have  been  done  would,  under  those  circum- 
stances, be  negligence  chargeable  to  the  com- 
pany." The  rule  is  well  settled  that,  when 
a  railroad  company  has  created  at  a  crossing 
a  place  of  extra  danger,  it  is  Iwund  to  use 
extra  precautions  (Penna.  R.  R.  Co.  v.  Mat- 
thews, 36  N.  J.  Law,  S31,  535) ;  but  only  when 
the  situation  has  been  created  by  some  act  of 
the  company  (N.  T.  L.  B.  &  W.  R.  R.  v.  Lea- 
man,  54  N.  J.  Law,  202,  23  Atl.  691,  15  L.  R. 
A.  426 ;  Phila.  &  Reading  R.  R.  Co.  v.  State, 
61  N.  J.  Law,  71,  38  AU.  820 ;  Siracusa  v.  At- 
lantic City  R.  R.  Co.,  68  N.  J.  Law,  446, 
63  AtL  547).  As  will  appear  later,  we  do 
not  think  that  the  evidence  showed  the  place 
to  t>e  one  of  extra  danger;  but,  conceding 
this  for  the  present  there  was  nothing  in 
the  case  to  show  that  any  alleged  dangerous 
feature  of  the  crossing  was  occasioned  by 
the  act  of  the  company.  The  charge  in  ttilB 
respect,  therefore,  was  erroneous. 

4.  We  turn  now  to  a  point  which  relates 
solely  to  the  right  of  recovery  by  the  execu- 
trix of  Christopher  Horandt  deceased,  viz., 
the  contributory  negligence  of  said  deceased. 
He  was  driving  the  automobile.  The  other 
plaintiffs.  Including  his  wife,  were  mere  pas- 
sengers, exercising  no  control  over  his  ac- 
tions; and,  as  the  trial  Judge  correctly 
charged,  unless  there  was  something  that 
they  indivldaally  should  have  done,  in  the 
exercise  of  due  care,  to  avoid  injury  (and  of 
this  there  is  no  claim),  they  are  not  charge- 
able with  contributory  negligence,  as  negli- 
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gence  of  the  deceased  camiot  be  Imputed  to 
them.  N.  T.,  etc.,  B.  R.  v.  Stelnbrenoer,  47 
N.  J.  Law,  161,  S4  Am.  Rep.  126;  OonfloUdat- 
ed  Traction  Co.  v.  Hoimark,  60  N.  J.  Law, 
456,  38  AtL  6S4;  Noonan  v.  Consol.  Trac- 
tion Ca,  64  N.  J.  Law,  579,  46  Atl.  770. 
Wltb  r^ard  particularly  to  Mrs.  Horandt  tt 
may  be  remarked  ttiat  lier  case  is  not  con- 
trolled by  the  decision  in  Pennsylvania  R.  R. 
Oo.  V.  Goodenongh,  65  N.  J.  Law,  577,  28 
Atl.  S,  22  L.  R.  A.  460,  In  wblch  it  was  held 
that,  In  actions  by  husband  and  wife  for  a 
tort  to  the  wife,  his  contributory  negligence 
would  defeat  the  salt  because  of  his  common- 
law  Interest  in,  and  control  of,  the  recovery. 
The  present  case  differs  In  that  there  Is  no 
husband  to  exercise  any  such  control,  he 
having  perished  in  the  accident;  and,  as  a 
result,  the  right  of  action  Inures  to  the  wife 
alone.  This  makes  it  unnecessary  to  consid- 
er the  effect  of  the  statute  of  1906  (P.  L.  p. 
625),  giving  to  married  women  the  right  of 
suing,  without  Joinder  of  the  husband,  for  all 
torts  to  person  or  property,  and  which  was 
considered  by  Judge  Lannlng  to  divest  the 
husband  of  all  Interest  in  the  suit.  Long  v. 
Penna.  R.  R.  {C  C)  149  Fed.  598. 

Ckiming  now  to  the  question  whether  de- 
ceased was  himself  guilty  of  contributory 
negligence,  we  think  that  any  one  approach- 
ing this  railroad  crossing  via  Broad  street 
from  the  south,  and  having  knowledge  or  no- 
tice of  ita  existence,  could  not  fail  to  see  an 
approaching  train  if  he  exercised  doe  cftre. 
A  reference  to  the  statement  of  facts  at  the 
head  of  this  opinion  will  exhibit  the  correct- 
ness of  this  view.  To  the  right,  for  a  dis- 
tance of  nearly  100  feet  from  the  track,  the 
view  of  a  train  was  over  an  open  field,  and 
unobstructed  by  anything  bat  the  line  of 
telegraph  poles,  which  was  negligible  as  a 
factor.  To  the  left,  from  which  direction  the 
train  approached,  the  view  was  equally  clear 
for  an  Indefinite  distance  down  the  track,  oa 
passing  the  small  garage,  over  60  feet  from 
the  nearest  rail.  The  photographs  submitted 
on  this  phase  of  the  case  are  convincing; 
and  that  the  driver  of  an  automobile,  ap- 
proaching under  these  circumstances,  could 
and  should  see  a  train  In  ample  time  to  avoid 
collision  by  stopping  is  a  proposition  that 
needs  but  to  be  stated.  In  this  aspect  of  the 
case  It  may  be  remarked  that  the  question 
whether  the  crossing  was  a  place  of  extra 
danger  was  not  a  Jury  question,  and  should 
have  been  decided  by'  the  court  in  the  nega- 
tive. Going  one  step  farther,  we  resort  to 
the  general  rule  that,  if  the  circumstances 
are  such  that  a  party  In  the  exercise  of  or- 
dinary care  would,  of  necessity,  become 
aware  of  an  eiclstlng  situation,  he  Is  charg- 
ed with  knowledge  of  that  situation,  and 


cannot  escape  responsibility  by  pleading  ac- 
tual ignorance  of  It  ma  rale  Is  applicable 
In  the  present  case.  The  physical  situation 
pointed  unmistakably  to  the  presence  of  a 
railroad  at  that  place:  True,  there  were  no 
orates;  but  there  was  a  railroad  crossing 
sign  of  full  size,  plainly  visible,  exceit  as  to 
tbe  small  section  covered  by  a  telegraph 
pole.  The-  bell  signal  post  and  sign,  though 
the  latter  was  partly  Illegible,  ^irere  fully  as 
large  as  the  crossing  sign,  and  conspicuous 
enough,  and  the  word  "Danger"  plain  enough 
to  attract  attention  and  provoke  inquiry.  As 
the  auto  car  approached,  the  track  itself 
came  Into  view  on  both  the  right  and  left, 
bordered  with  two  lines  of  telegraph  poles. 
The  ties  were  visible,  not  obscured  by  the 
weeds  and  grass  to  any  extent.  Within  60 
feet  of  the  railroad  the  view  to  both  right 
and  left  was  over  an  open  lot,  with  the  rail- 
road stretching  out  on  both  sides,  and  the 
station  and  its  semaphore  In  full  view.  By 
that  time,  at  the  speed  of  the  automobile  and 
train,  as  testified  to,  the  train  itself  was 
within  plain  sight,  and  doubtless  passing  the 
station.  It  Is  inconceivable  that  any  one 
having  his  faculties,  and  using  them  In  the 
most  casual  way,  could  fall  to  become  aware, 
not  only  of  the  crossing,  but  of  the  train  It- 
self. Only  one  explanation  seems  ojien,  and 
that  Is  that  the  driver  of  this  automobile,  not 
expecting  a  railroad  at  that  place,  gave  no 
attention  to  his  surroundings,  and  pursued 
his  way  with  eyes  fixed  on  the  roadway  Just 
ahead  of  him  until  too  late  to  stop.  Due 
care  In  driving  an  automobile,  or  any  other 
vehicle,  demands  at  least  some  attention  to 
the  surroundings,  and  railroads  are  so  plen- 
tiful In  this  state  that  the  presence  of  a  rail- 
road track  In  a  town  or  village  Is  naturally 
to  be  expected.  The  railroad  was  lawfully 
there.  It  had  compiled  with  the  statute  by 
erecting  the  crossing  sign.  It  might  be  too 
much  to  say  that  travelers  were  thereby 
charged  with  notice  of  the  presence  of  a  rail- 
road track,  but  we  need  not  go  so  far  as  this. 
Our  view  Is  that,  taking  this  and  the  other 
Indications  together,  the  presence  of  that 
track  was  perfectly  obvious ;  that  any  trave- 
ler using  ordinary  core  for  his  safety  would 
necessarily  see  the  Indications  of  the  rail- 
road, and  would  be  therefore  chnr^ied  with 
notice  of  It,  and.  having  that  notice,  oould 
not  get  into  collision  with  a  train  at  that 
point,  unless  through  his  own  negligence  or 
some  Inevitable  accident  In  this  view  of  the 
case  of  Carrie  S.  Horandt  as  executrix  of 
her  deceased  husband,  the  court  should  have 
directed  a  verdict  for  the  defendant 

The  rules  to  show  cause  will  be  made  ab> 
solute. 
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Qo  a.  I.  u) 

HENRT  T.  CHBRRT  &  WEBB. 
(Sapreme   Court  of  Rhode  IsUnd.     Jnn«  22, 

1909.) 
1.  LiBn.  AHD  SU^RDEB  (8  I*)— DbTINITIOW  OF 
**LlBEI*  '* 

A  "liber  ta  a  malicions  defamation  expresa- 
cd  in  priDting  or  writins,  or  by  sipis,  pictarps, 
•td  teading  to  injure  the  reputation  in  anoth- 
er, thereby  exposing  such  person  to  public  ba- 
ti«4,  contempt,  or  ridicule. 

[Ed.  Note.— For  other  cases,  see  Wbel  and 
Slander,  Cent  Dig.  |  1 ;   Dec.  Dig.  I  1.* 

For  other  dpfinltlona,  aea  Words  and  Pbraaea, 
vol.  6,  pp.  411&-1125.] 
1  IJBKL  AND  Slahdb  (I  68*)— Aonow— Na- 

Tnmx  AHD  Fork. 

An  action  on  the  case  is  maintainable  for 
Kbel. 

[Ed.   Note.— For  other  casest   see  Libel  and 
8Under.  CenL  Dig.  |  160 ;   Dec  Dig.  I  68.*] 
8.  LiBKL   AHD    8l,ANDiai   ({   97*)— PtBADinO— 

Malice. 

A  declaration  for  libel,  consisting  of  pob- 
Ueatlon  of  plaintiff's  picture  in  connection  with 
a  meKaatile  advertisement,  failing  to  charge 
malice,  or  thnt  the  publication  was  defama- 
toi7,  scandalous,  or  otherwise  than  the  exact 
truth,  is  demurrable. 

[Bd.   Note.- For  other  cases,   see   Libel  and 
Slauder,  Cent.  Dig.  |  284 ;    Dec.  Dig.  I  »7.*] 
4.  Pbofkmt    (I   2*)  —  Attbibutm  —  Mmitai, 

PmODDCTIOIfS. 

Property  in  the  prodnction  of  one's  mind. 
In  conform!^  with  all  other  property  rights,  is 
capable  of  passing  by  descent  to  one's  heits  or 
representatives,  and  may  be  protected  by  them 
becanse  of  ownership. 

fEd.  Note.— For  ether  cases,  see  Property, 
Cent.  Dig.  I  2:  Dec.  Dig.  f  2.*] 

ISi  Comioit  Law  (J  1*)— Definitiok— "Law." 
"Law"  is  defined  to  be  a  rule  of  civil  con- 
duct pr^K^bed  by  the  supreme  power  in  a  state, 
eonunandingwhat  is  right  and  prohibiting  what 
b  wrong.  The  laws  of  a  state  are  more  usual- 
ly understood  to  mean  the  rules  and  onact- 
menta  promulgated  by  legislative  authority  or 
long-established  local  customs  having  the  force 
•f  Taw. 

(Ed.  Note.— EN>r  other  cases,  see  Common 
Law,  Dec.  Dig.  |  1* 

For  other  dpfinitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4014-4023 ;   vol.  8,  p.  7701.] 

fl,  CoicsTirnnoNAi,  Law  (|  821*)— Rigbt  to 

JvmoB. 

Thongh  in  a  free  government  everjr  man 
has  an  adequate  legal  remedy  for  every  injury 
done  to  him,  the  form  and  extput  of  the  rem- 
edy is  necessarily  subject  to  legislative  power. 

[E<d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  |  950;  Dec.  Dig.  i  321.*] 

7.  CoNBTxnmoRAi.    Law    (i    20*)  —  Ptjbmo 
RiOHTS— Nonbxecotino  Pbo visions. 

Const,  art.  1,  {  5,  declaring  that  every  per- 
son within  the  state  ought  to  find  a  certain 
icmedy  bj  having  recourse  to  the  laws  for  all 
injnriea  or  wrongs  which  he  may  receive  to  bis 
person,  property,  or  character,  and  ought  to 
obtain  right  and  justice  freely,  without  pur- 
chase or  delay,  etc.,  ia  not  self-executing. 

(EU.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  82;   Dec.  Dig.  I  28.*] 

ft.  CoHanTtmoNAi.  Law  (I  255*)— "Libebtt." 
Const,  n.  8.  Amend.  14,  and  Const.  R.  L 
art  1,  }  10,  providing  that  no  person  shall  be 
deprived  of  ^libertv''^  without  due  process  of 
law,  were  borrowed  from  the  thirty-ninth  ar- 
ticle of  the  Great  Charter,  declaring  that  no 
fr^e  nun  shall  be  taken  or  tmprisoneid,  or  dis- 


seised, er  oatlawed  or  pnnlahed  or  In  any  ways 
destroyed,  nor  "will  we  pass  upon  him,  or  send 
upon  him,  unless  by  legal  judgment  of  bis  .peen, 
or  by  the  law  of  the  tend" ;  the  words  corveo- 
ponding  to  "liberty"  in  the  first  pronouncement 
being  "talien,"  "imprisoned,"  "ontlswed."  and 
"punished,"  which  are  -  not  eonficed  to  meia 
freedom  from  incarceration  or  imprisonment     • 

[Ed.  Note. — For  other  cases,  see  Constita- 
tlonal.Law,  Cent  Dig.  Si  736-745;  Dec  Dig. 
1.355.*.    .. 

For  ether  definitions,  see  Words  and  Phrases, 
vol.  5,  j>p.  4126-4130;   vol.  a  pp.  7705.  770flij 

9.  COWSTITUTIOKAI,  tiAW    (|  83*)— "PKBaOHAI. 

Liberty." 

"Personal  liberty"  Is  the  power  of  locomo- 
tion, of  changing  aituation,  of  removing  otM'a 
person  to  whatever  i>lace  one's  inclination  may' 
direct,  without  imprisonment  or  rrglraint,  ex- 
cept by  course  of  law.  It  includes,  not  Only 
the  right  to  go  where  one  pleases,  but  to  main- 
tain himself  in  a  lawful  manner  while  there, 
to  live  and  woA  where  he  choses  to  earn  his 
livelihood  by  a  lawful  calling,  to  enter  into 
contracta  essential  to  carry  out  bis  avocation, 
as  well  as  mere  freedom  from  Imprisonment 
It  also  includes  the  right  of  one  to  use  his  fac- 
ulties in  all  lawful  ways.- 

(Ed.  Note.— For  other  cases,  see  Constitiitioil- 
al  Law,  Cent  Dig.  fi  1S0-151V^;  Dec.  Dig.  i 
83.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol  6,  p.  6343.] 

10.  NUISAIfCK  (I  1*)— DsriNiTioil. 

Nuisance  ia  anything  done  to  the  bnrt  or 
annoyance  of  the  land  or  hereditaments  of  an- 
other. The  theory  is  the  doing  of  something 
intrinsically  lawful  in  a  mnnner  damaging  to 
others:  it  being  the  resulting  damage  that  era- 
ates  the  wrong. 

[Kd.  Note.— For  other  cases,  see  Nuisanoa^ 
Cent.  Dig.  i  1 ;   Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  nnd  Phraaei^ 
vol.  5,  pp.  4865^864 ;   vol.  8.  p.  7734.] 

11.  Nuisance   (J  42*)— Right  of   Actioh— 
Sfeciai.  Damages. 

An  action  for  a  nuisance  cannot  be  maia- 
tained,  in  the  absence  of  special  damages  la 
addition  to  mere  mental  suffering. 

[EM.  Note.— For  other  cnsps.  see  Nuisance, 
Cent  Dig.  i  101 ;  Dec.  Dig.  {  42.*] 

12.  CONsnTUTiowAi,  Law  {i  83*>— Right  Of 
Pbivaot— "Right  to  be  Let  AtoitE." 

The  constitutional  "right  to  be  let  nione" 
refers  only  to  the  right  to  be  free  from  bodily 
injury,  or  from  a  reasonable  fear  of  bodily  In- 
jury, at  the  bands  of  a  fellow  being,  nnd  does 
not  include  a  right  to  be  free  from  public  jcom- 
ment. 

[Ed.  Note.— For  other  cases,  see  Conotitution- 
al  Law,  Cent  Dig.  H  150-151% ;    Dec.  Dig. 

13.  Assault  and   Battebt  (|  2*)— Defini- 
tion OF  "Assault," 

"Assault"  consists  of  an  offer  to  do  bodily 
harm,  made  by  a  person  who  is  in  a  position 
to  inflict  it;  an  essential  element  being  a  rea- 
sonable apprehension  of  imminent  phygiciai  in- 
jury, so  that  any  movemept,  however  threaten- 
ing, which  does  not  produce  fear  of  pbysicial 
barm,  is  not  an  assault 

(Ed.  Note.— For  Other  cases,  see  As.«ault  and 
Battery,  Cent  Dig.  !  1 ;  Dec  Dig.  i  2.* 

For  Other  definitions,  see  Word*  and  Phrases, 
vol.  1,  pp.  332-538;   vol.  8,  p.  7.")82.I 

14.  ToBTs  (t  8*)— Right  of  Pbitaot— Pubu- 

CATION  OF  PICTUBB. 

There  is  no  common-law  right  of  privacy, 
entitling  a  person  to  recover  damages  for  men- 
tal suffering  caused  by  the  publication  of  his 
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picture  M  a  part  •*  4  mercantile  «dTern?enient 
of  antomobife  coata  witliout  bis  pcrmlMion, 
though  it  ezpoaps  hlra  to  hnmillty,  jren,  and 
giliea  of  hia  fricods,  who  reco^ized^  the  adver- 
ttsement  aa  containins  plaintiFa  picture. 

[Ed.  Note.— For  other  caaea,  aee  Torta,  Dec. 
Df«.  I  a«j 

Oase  Certified  from  Superior  Court,  Prov> 
Idence  and  Bristol  Counties;  Cliarles  O. 
Mumford,  Judge. 

Action  by  James  N.  Henry  against  Cherry 
&  Webb.  A  demurrer  having  been  filed  to 
the  declaration,  the  case  was  certified  to  the 
Supreme  Court  for  advice.  Questions  an- 
swered, and  case  returned  to  superior  court 
for  further  proceedings. 

Bassett  ft  Raymond  (R.  W.  Richmond,  of 
counsel),  for  plaintiff.  Edwards  &  AngeU 
(Francis  B.  Keeney  and  Seeber  Edwards,  of 
counsel),  for  defendants. 

DUBOIS,  O.  J.  This  Is  an  action  of  tres- 
pass vl  et  armls,  brought  by  the  plalntlCT  in 
the  superior  court.  The  material  portion  of 
ttie  plalntifTs  declaration.  In  two  counts, 
reads  as  follows: 

"First  Count.  For  that  at  the  time  of 
tiie  committing  of  the  grievances  hereinafter 
complained  of  the  defendants  were  engaged 
In  a  general  mercantile  business  of  buying 
and  selling  dry  goods,  ladles'  garments,  etc.. 
In  said  city  of  Providence,  and  extensively 
advertised  their  wares  and  merchai)<lise  In 
the  public  newspapers  published  in  said  Prov- 
idence; that  on  the  10th  day  of  April,  A. 
D.  1908,  the  defendants,  with  force  and  arms. 
Invaded  the  piaintUT's  right  of  privacy  in 
this,  to  wit,  that  they  published  in  connec- 
tion with  their  aforesaid  advertisements  a 
likeness  or  picture  of  the  plaintiff  in  the 
issue  of  the  Providence  Evening  Bulletin  of 
that  date,  which  said  paper  is  one  of  the 
public  newspapers  in  said  Providence  and 
has  a  large  and  extensive  circulation  through- 
out said  city  and  state;  that  said  picture 
or  iikenesp  of  the  plaintiff  was  easily  rec- 
ognized by  his  friends  and  acquaintances; 
that'  the  plaintiff  was  pictured  as  seated  in 
an  automoliile,  apparently  driving  the  same, 
and  also  in  said  picture  were  several  other 
persons,  represented  as  sitting  in  the  rear 
seat  of  said  automobile;  that  the  said  pic- 
ture or  likeness  appeared  In  a  prominent 
place- in  said  newspaper  and  was  likely  to 
and  did  attract  much  attention.  Below  the 
picture.  In  heavy  black  type,  were  the  words 
'Only  110.60,'  and  below,  on  the  next  line. 
In  heavy  display  type,  were  the  words.  The 
Auto  Coats  Worn  by  Above  Antolsts  are 
Water-Proof,  Made  of  Fine  Quality  Silk  Mo- 
hair—$10.50— In  Four  Colors.'  And  the 
plaintiff  avers  that  he  is  not  a  public  char- 
acter end  has  In  no  way  waived  his  right  of 
privacy,  and  that  the  defendants  then  and 
there,  to  wit,  on  said  10th  day  of  April,  A. 


D.  1908,  without  the  knowledge  and  consent 
of  the  plaintiff,  and  knowing  that  they  had 
no  authority  so  to  do,  caused  said  likeneBS 
or  picture  of  the  plaintiff  to  be  published  In 
said  Evening  Bulletin,  which  said  publica- 
tion tended  to  and  did  make  the  plaintiff  the 
object  of  mnclt  scoff,  ridicule,  and  public 
comment,  contrary  to  the  plaintiff's  right  of 
privacy  In  the  premises  so  far  as  the  acts 
of  the  defendants  were  concerned.  And  the 
plaintiff  avers  that  the  said  publication  was 
a  trespass  upon  his  said  right  of  privacy, 
and  as  a  result  of  said  invasion  of  his  right 
of  privacy  by  the  defendants  as  aforesaid  he 
has  been  made  the  object  of  much  ridicule, 
scoff,  and  gibes  by  those  of  his  friends  and 
acquaintances  who  have  recognized  his  like- 
ness In  said  publication,  and  has  suffered 
great  mental  anguish,  all  of  wlilch  the  de- 
fendants did  against  the  peace  and  to  the 
damage  of  the  plaintiff,  as  he  says,  one  thou- 
sand dollars,  as  laid  in  his  writ  dated  the 
2l8t  day  of  April,  A.  D.  190a'' 

"Second  Count  For  that,  at  said  Provi- 
dence, on  the  10th  day  of  AprU.  A.  D.  1908, 
the  defendants  then  and  there  published  In 
the  Evening  Bulletin,  a  public  newspaper 
printed  in  said  Providence  and  having  a  large 
circulation  throughout  said  city  and  state, 
a  picture  or  likeness  of  the  plaintiff  that 
would  be  and  was  recognized  by  the  friends 
and  acquaintances  of  the  plaintiff;  that  In 
such  picture  the  plaintiff  was  represented  as 
apparently  driving  an  automobile.  In  which 
were  seated  several  other  persons;  that  be- 
neath said  picture,  In  heavy  black  type,  were 
the  words,  'Only  $10.50,'  and  below,  on  tlie 
next  line,  in  heavy  display  type,  were  the 
words.  The  Auto  Coats  Worn  by  Above 
Autoists  are  Water-Proof,  Made  of  Fine 
Quality  Silk  Mohair— $10.50— In  Four  Col- 
ors'; tliat  said  picture'  was  'featured'  in 
a  prominent  place  in  said  newspaper,  and 
tended  to  and  did  attract  much  attention; 
that  said  picture  or  likeness  of  the  plaintiff, 
taken  In  connection  with  the  words  inserted 
beneath  It  (which  said  words  are  above  re- 
ferred to  in  this  count),  tended  to  and  did 
expose  the  plaintiff  to  unwarranted  humilia- 
tion and  to  the  scoff,  Jeers,  and  gibes  of  his 
friends  and  acquaintances  who  recognized 
the  said  likeness  or  picture  of  the  plaintlft. 
And  the  plaintiff  avers  that  said  publication 
of  his  said  likeness  or  picture  and  of  the 
words  of  the  advertisement  in  connection 
therewith,  hereinbefore  referred  to,  was  with- 
out his  knowledge  or  consent,  and  was  whol- 
ly unwarranted  on  the  part  of  said  defend- 
ants, and  that  by  reason  of  said  unwarrant- 
ed publication  of  his  said  likeness  or  picture 
as  aforesaid  he  has  been  subjected  to  great 
humiliation  and  held  up  to  public  ridicule 
and  has  suffered  mental  anguish  therefrom, 
to  the  damage  of  the  plaintiff,  as  he  says, 
$1,000,  as  laid  in  his  writ  dated  the  2lBt  day 
of  April,  A.  D.  1908." 
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To  this  declaration  tbe  defendants  demnr- 
red  npon  the  following  gronnds:   "Flrat,  the 
form   of  action  should  be  trespass  on  tbe 
case,  and  not  trespass,  as  declared  npon" — 
and  to  the  first  count  for  the  reasons  fol- 
lowlns:    "First,   said   count   sets   forth   no 
CAUse  of  action;   second,  said  count  alleges 
no  right  for  the  Invasion  of  which  the  plain- 
tiff Is  entitled  to  recover  damages  against 
tbe  defendants;   third,  the  law  does  not  re- 
gard the  right  of  privacy  as  a  right  for  the 
InTaslon  of  which  a  person  Is  entitled  to  re- 
cover  damages" — and  to  the  second  count 
for  tbe  following  causes:   "First,  said  count 
Is  Indefinite  and  nncertain  In  its  statement 
of  the  cause  of  action,  and  it  Is  Impossible 
therefrom  to  determine  whether  the  plain- 
tiff relies  upon  an  action  for  alleged  libel,  or 
for  an  alleged  invasion  of  his  right  of  pri- 
vacy;   second,  said  connt  states  no  cause 
of  action  against  the  defraidants;   third,  if 
tbe  plaintiff  relies  upon  an  action  for  libel, 
tbe  alleged  publication  Is  not  defamatory; 
fonrtb.  If  tbe  plaintiff  relies  u-pon  an  action 
for  libel,  the  alleged  publication  is  not  llbel- 
ons  per  se,  and  said  count  contains  no  aver- 
ment of  special  damages;    fifth,  said  count 
alleges  no  right  for  the  Invasion  of  which 
by  the  defendants  the  plaintiff  Is  entitled  to 
recover  damages  against  the  defendants." 

Whereupon  a  Justice  of  the  superior  court 
entered  the  following  order  of  certification: 
"This  cause  being  before  the  court  for  hear- 
ing upon  the  defendant's  demurrer  tp  the 
plalntltTs  declaration,  and  thereupon  certain 
qnestions  of  law  arising  which.  In  the  opin- 
ion of  the  court,  are  of  such  doubt  and  Im- 
portance and  so  affect  the  merits  of  the  con- 
troversy that  they  ought  to  be  determined 
by  the  Supreme  Ck>urt  before  further  pro- 
ceedings, it  is  ordered  that  the  following 
qneotlons  be  certified  to  the  Supreme  Court 
under  the  provisions  of  section  478  of  the 
Conrt  and  Practice  Act,  namely :  First.  Has 
a  person  at  common  law  a  right  designated 
as  a  'right  of  privacy,'  for  the  invasion  of 
which  an  action  for  damages  lies?  Second. 
Is  the  unwarranted  publication  of  a  person's 
photograph  for  advertising  purposes  action- 
able at  common  law,  where  tbe  only  Injury 
alleged  Is  that  of  mental  suffering?" 

Tbe  provisions  of  Court  and  Practice  Act 
I  478,  nnder  which  the  questions  have  been 
oertifled  for  our  determination,  are  as  fol- 
lows :  "Sec.  478>.  If  In  any  proceeding,  civil 
or  criminal,  in  tbe  superior  court  or  In  any 
district  court,  prior  to  the  trial  thereof  on 
Us  merits,  any  question  of  law  shall  arise 
wblcb  in  the  opinion  of  the  court  Is -of  such 
doabt  and  Importance,  and  so  affects  the 
merits  of  tbe  controversy  that  It  ought  to  be 
determined  by  the  Supreme  Court  before 
farther  proceedings,  or  if  a  motion  In  ar- 
rest of  Judgment  be  made,  tbe  court  In  which 
the  cause  Is  pending  may  certify  such  ques- 
ti<m  or  motion  to  the  Supreme  Court  for 
that  purpose  and  stay  all  further  proceed- 


ings until  the  qu^tlon  Is  beard  and  deter- 
mined." 

Treating  the  first  question  literally.  It 
might  easily  be  answered  In  the  negative, 
for  fre  are  unable,  to  find  any  opinion,  deci- 
sion, or  dictum  which  determines  that  such 
a  right  was  so  designated-  at  common  law; 
but  we  are  nnwllllng  to  dismiss  so  import- 
ant and  interesting  a  question  npon  such  a 
technical  ground.  We  prefer  to-  treat  both 
of  th6  quesriohs  as  broadly  as  possible  with- 
in tbe  limits  Of  the  case  In  which  they  have' 
arisen.  Perhaps  the  questions  may  as  well 
be  considered  as  if  they  read :  Has  a  person 
a  right  of  privacy,  for  the  invasion  of  which 
an  action  for  damages  lies  at  common  laV? 
Is  the  unwarranted  publication  of  a  per- 
son's photograph  for  advertising  purposes  an 
Invasion  of  such  right?  and.  Can  an  fic- 
tion- for  such  an  Invasion  be  maintained  at 
common  law,  where  the  only  injury  alleged 
is  that  of  mental  suffering?  It  Is  apparent 
that,  if  the  first  question  should  be  answered 
In  the  negative,  no  necessity  would  exist  for 
answering  the  others,  and  that.  If -the  first 
should  be  answered  afSrmatlvely  and  the 
second  In  the  negative,  it  would  then  become 
unnecessary  to  answer  the  third. 

The  consideration  of  the  case  may  be  sim- 
plified by  eliminating  the  second  count  of  the 
declaration,  which,  as  claimed  by  the  plain- 
tiff, charges  the  defendants  with  Hbel.  "▲ 
libel  Is  a  malicious  defamation  expressed  In 
printing  or  writing,  or  by  signs,  pfetures.  eta, 
tending  to  injure  tbe  reputation  of  another, 
and  thereby  exposing  such  person  to  public 
hatred,  contempt,  or  ridicule.  And  an  ac- 
tion' on  tbe  case  Is  maintainable  against  any 
person  who  falsely  and  maliciously  publishes 
any  libel  against  another."-  2  Selwyn's  Nisi 
Prius  (7th  Am.  Ed.)  *104S.  It  is  perfectly 
dear,  upon  inspecting  the  second  count,  that 
nothing  therein  contained  charges  the  de- 
fendants with  malice,  or  with  tbe  publica- 
tion of  anything  defamatory,  scandalous,  or 
ottterwlse  than  the  exact  truth.  Such  a 
count  cannot  be  regarded  as  charging  libel 
against  the  defendants,  and  as  they  have  de- 
murred to  the  same  as  aforesaid,  and  as  the 
same  is  clearly  bad  on  demurrer.  It  may  be 
disregarded  In  the  further  consideration  of 
the  case. 

It  most  be  conceded  at  the  outset  that  tbe 
common  law  recognizes  sundry  personal 
rights  and  privileges,  and  gives  a  right  of 
action  for  Interference  with  the  same,  and 
that  some  of  these  rights  so  recognized  In- 
clude Immunity  from  Intrusion.  But,  as  we 
understand  the  question,  the  right  of  pri- 
vacy therein  alluded  to  contemplates  a  simple 
right,  uncomplicated  with  and  unlnfiuenced 
by  other  rights,  as,  for  example,  the  right 
to  liberty,  property,  or  reputation.  The  theo- 
ry that  every  one  has  a  right  to  privacy,  and 
that  the  same  Is  a  personal  right  growing 
out  of  the  inviolability  of  the  person,  de- 
fined by  Judge  Cooley  in  his  work  on  Torts 
(2d   Ed.)   p.   28,  as:    "Personal   Immunity. 
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The  right  to  one's  person  may  be  said  to  be 
a  right  of  complete  Immunity,  to  be  let  alone" 
— and  that  a  person  Is  entitled  to  relief 
at  law  or  in  equity  for  on  Invasion  of  the 
same,  Is  generally  understood  to  have  been 
first  publicly  advanced  In  an  article  entitled 
"The  Right  to  Privacy,"  published  In  4  Harv. 
Ij.  Rev.  193  (December,  1890),  wherein  some 
of  the  necessities  for  Invoking  such  relief  are 
set  out,  as  follows: 

"Recent  Inventions  and  bnainess  methods 
call  attention. to  the  next  step  which  must 
be  taken  for  the  protection  of  the  person, 
and  for  securing  to  the  Individual  what 
Judge  Cooley  calls  the  right  'to  be  let  alone.' 
Instantaneous  photographs  and  newspaper 
enterprise  have  Invaded  the  sacred  precincts 
of  private  and  domestic  life;  and  numerous 
mechanical  devices  threaten  to  make  good 
the  prediction  that  'what  is  whispered  In 
the  closet  shall  be  proclaimed  from  the 
housetops.'  For  years  there  has  been  a  feel- 
ing that  the  law  must  afford  some  remedy 
for  the  unauthorized  circulation  of  portraits 
of  private  persons,  and  the  evil  of  the  inva- 
sion of  privacy  by  the  newspapers,  long  keen- 
ly felt,  has  been  but  recently  discussed  by 
an  able  writer.  The  alleged  facts  of  a  some- 
what notorious  case,  brought  before  an  in- 
ferior tribunal  in  New  York  a  few  months 
ago, .  directly  Involved  the  consideration  of 
the  right  of  circulating  portraits;  and  the 
qnestlon  whether  our  law  will  recognize  and 
IHTotect  the'  right  to  privacy  In  this  and  in 
other  respects  must  soon  come  before  our 
courts  for  consideration.  Of  the  desirability 
— ^indeed,  of  the  necessity — of  some  such  pro- 
tection, there  can.  It  Is  believed,  be  no  doubt. 
The  press  Is  overstepping  in  every  direction 
the  obvious  bounds  of  propriety  and  of  de- 
cency. Gossip  Is  no  longer  the  resource  of 
the  idle  and  of  the  vicious,  but  has  become 
a  trade,  which  is  pursued  with  Industry,  as 
well  as  effrontery.  To  satisfy  a  prurient 
taste  the  details  of  sexual  relations  are 
spread  broadcast  in  the  columns  of  the  dally 
papers.  To  occupy  the  indolent,  column  up- 
on column  Is  filled  with  idle  gossip,  which 
can  only  be  procured  by  intrusion  upon  the 
domestic  circle.  The  intensity  and  complexity 
of  life,  attendant  upon  advancing  civilization, 
have  rendered  necessary  some  retreat  from 
the  world,  and  man,  under  the  refining  In- 
fiuence  of  culture,  has  become  more  sensi- 
tive to  publicity,  80  that  solitude  and  privacy 
have  become  more  essential  to  the  individ- 
ual ;  but  modem  ent^prlse  and  invention 
have,  through  inyasions  upon  his  privacy, 
subjected  him  to  mental  pain  and  distress, 
far  greater  than  could  be  inflicted  by  mere 
bodily  injury.  Nor  Is  the  harm  wrought  by 
such  invasions  confined  to  the  suffering  of 
those  who  may  be  made  the  subjects  of  Jour- 
nalistic or  other  enterprise.  In  this,  as  In 
other  branches  of  commerce,  the  supply  creat- 
es the  demand." 
From  time  to  time  since  the  publication  of 


this  article  the  theory  has  been  presented  In 
cases  before  yarions  tribunals;  bat  it  has 
never  been  approved  or  adopted  by  any  court 
of  last  resort  before  the  year  1906,  when,  in 
the  case  of  Pavesicb  t.  N.  B.  Mnt  L.  Ins. 
Co.  122  Oa.  190,  BO  S.  B.  68,  69  L.  R.  A.  101, 
106  Am.  St.  Rep.  104.  2  Am.  &  Eng.  Ann.  Cas. 
561,  It  was  held  that  the  invasion  of  a  per- 
son's right  of  privacy  Is  actionable,  r^ardless 
of  special  damage  to  person,  property,  or 
character.  Such  right  of  privacy  was  defined 
by  Mr.  Justice  Cobb,  speaking  for  the  court, 
as  the  right,  If  one  so  desires,  "to  live  a  life 
of  seclusion,"  and  by  way  of  Ulustration  he 
remarks  that  the  right  would  prevent  the 
publication  of  "those  matters  and  transac- 
tions of  private  life  which  are  wholly  foreign, 
and  can  throw  no  light  whatever"  on  the 
competency  for  oflSce  of  any  public  man.  In 
Roberson  v.  Rochester  Folding  Box  Co.,  171 
N.  X.  &38,  64  N.  B.  442,  59  L.  R.  A.  478,  89 
Am.  St.  Rep.  828  (1902),  Chief  Judge  Parker 
describes  it  as  the  right  that  a  man  has  '*to 
pass  through  this  world,  if  he  wiUs,  without 
having  his  picture  published,  his  business  en< 
terprises  discussed,  his  successful  experiments 
written  up  for  the  benefit  of  others,  or  his 
eccentricities  commented  upon  either  in  hand- 
bUla,  circulars,  catalogues,  periodicals,  or 
newspapers,  and,  necessarily,  that  the  things 
which  may  not  be  written  and  published  of 
him  must  not  be  spoken  of  him  by  his  n^h- 
bors,  whether  the  comment  be  favorable  or 
otherwise."  Judge  Gray,  in  bis  dissenting 
opinion  In  Schuyler  v.  Curtis,  147  N.  Y.  4S4, 
42  N.  ,E;.  22,  31  L.  R.  A.  286,  49  Am.  Bt  Rep. 
671  (1895),  held  that  the  erection  of  a  statue 
of  a  deceased  relative  violated  the  right. 

The  right  of  privacy  Is  said  to  be  the 
"right  to  be  let  alone."  As  Is  pointed  out  by 
Cobb,  J.,  in  Pavesicb  t.  N.  B.  Mut.  L.  Ins. 
Co.,  supra,  the  Roman  law  recognized  a  right 
of  privacy  when  It  made  it  actionable  to 
apeak  to  one  without  permission,  or  to  fol- 
low him  on  the  street.  It  is  asserted  that  a 
man  has  a  right  to  withdraw  from  the  world, 
to  leave  a  blank  as  If  he  never  had  been,  and 
other  human  beings  are  forbidd«i  to  rec- 
ognize his  existence  or  speak  of  his  memory. 
In  the  case  of  Schuyler  v.  Curtis,  27  Abb.  N. 
C.  387,  16  N.  Y.  Supp.*787,  and  in  the  Appel- 
late Division  of  the  same  court  (04  Hnn,  584, 
10  N.  Y.  Supp.  264),  the  right  of  privacy  was 
recognized  as  prohibiting  the  erection  of  a 
statue  of  a  deceased  relative,  on  the  theory 
that  the  flaunting  of  the  memory  of  the 
plaintiff's  deceased  relative  before  the  world 
Invaded  the  plaintiff's  right  to  be  let  alone. 
This  case  was  reversed  in  the  Court  of  Ap- 
peals (147  N.  Y.  434,  42  N.  B.  22,  31  L.  R. 
A.  286,  49  Am.  St  Rep.  671) ;  but  the  court 
was  of  the  opinion  that  If  the  right  of  priva- 
cy existed,  in  a  proper  case  it  would  prohibit 
talk  of  one's  deceased  relatives,  or  a  statue 
of  them,  and  preeunmbly  a  picture  published 
In  the  newspaper,  as  effectually  as  if  the  suit 
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was  brought  by  tbe  petBon  whose  picture  was 
published. 

These  definitions  show  that  tbe  right  of 
prlvacr  contended  for  would  embrace  all 
forms  of  interference  with  the  mental  well- 
being  of  an  individual  whettier  by  publish- 
ing bis  picture,  by  gossip,  or  by  pointing  him 
oat  as  possessed  of  peculiar  qualities.  The 
gravamen  of  the  offense  would  consist  in  the 
interference  with  his  right  of  seclusion.  Ir- 
respective of  the  intent  of  the  intermeddler. 
Mr.  Justice  Gray,  in  his  dissenting  opinion 
in  Schuyler  v.  Curtis,  supra,  regards  tlie  right 
of  privacy  as  a  "form  of  property,"  and  bases 
bis  claim  tliat  equity  should  interfere  by  an 
injunction  solely  on  that  ground,  quoting 
Prince  Albert  v.  Strange,  2  De  Gex  &  S. 
652,  Gee  v.  Pritchard,  2  Swanst  402,  and  oth- 
er English  cases,  all  of  them  basing  the  In- 
terference of  equity  on  a  violation  of  com- 
plainant's prop^ty  rights.  After  citing  the 
above  decisions,  tbe  Judge  proceeds:  "These 
decisions  are  authority-  for  tbe  doctrine  that 
equity  will  interfere  to  prevent  what  are 
deemed  to  be  violations  of  personal  legal 
rights,  and  the  only  limitation  upon  the  ap- 
plication Is  that  the  legal  right  which  Is  to 
be  protected  shall  be  one  cognizable  as  prop- 
erty." A  careful  reading  of  the  opinion  leads 
to  the  conclusion  that  It  was  because  the 
Judge  regarded  this  right  as  one  of  property 
that  equity  could  furnish  relief  when  it  was 
prohibited  from  so  doing  in  cases  of  libel 
and  injury  to  the  reputation  generally.  In 
the  dissenting  opinion  of  the  same  Justice  In 
Boberson  v.  Rocliester  Folding  Box  Co.,  su- 
pra, a  dissent  concurred  In  by  two  other  Jus- 
tices, be  writes:  "I  think  that  this  plaintiff 
lias  tbe  same  property  in  the  right  to  be  pro- 
tected against  the  use  of  her  face  for  the  de- 
fendant's commercial  purposes  as  she  would 
have  if  they  were  publlBbing  hw  literary 
compositions."  In  this  opinion,  also,  the 
right  of  equity  to  interfere  is  based  purely 
«m  the  right  of  property. 

No  reason  save  the  above  analogy  is  giv- 
en in  the  opinion  for  considering  the  right  of 
privacy  as  a  property  right  In  our  opinion, 
the  analogy  is 'not  a  sound  one.  Property  In 
tbe  productions  of  one's  mind,  in  conformity 
with  all  other  property  rights,  is  capable  of 
passing  by  descent  to  one's  heirs  or  represen- 
tatives, and  can  be  protected  by  them  because 
of  ownership  of  property.  Thus  In  Duke  of 
Qneensbury  v.  Shebbeare,  2  Ekien,  329,  an  In- 
junction Issued  at  the  Instance  of  the  repre- 
sentatives of  Lord  Clarendon  to  restrain  the 
defendant  from  publishing  copies  of  Lord 
Clarendon's  history,  though  defendant  had 
the  manuscript  from  a  person  to  whom  it  had 
been  given  by  the  Earl  of  Clarsudon.  It  has 
been  decided,  however,  that  the  right  of  pri- 
vacy dies  with  the  person.  Justice  Peck- 
bam  writes  as  follows  in  Schuyler  v.  Cu^ls, 
Bopra :  "Whatever  the  rights  of  the  relative 
may  be,  they  are  not,  in  such  a  case  as  this, 
rights  which  once  belonged  to  the  deceased, 
and  which  a  relative  can  enforce  fat  her  be- 


half and  in  a  mere  representative  capacity ; 
as,  for  instance,  an  executor  or  afdmlnistrator, 
in    regard    to    the   assets   of    a    deceased.  ■ 
•    •    •    Whatever   right   of   privacy   Mrs. 
Schuyler  bad  died  with. her." 

In  the  case  of  Paveslch  ▼.  N.  B.  Mut  L. 
Ins.  Co.,  supra,  Mr.  Justice  Cobb,  having 
made  the  concession  that  prior  to  1890  every  • 
adjudicated  case,  both  in  this  country  and  In  . 
England,  which  might  be  said  to  have  Involv- . 
ed  a  right  of  privacy,  was  not  based  upon  tbe.: 
existence  of  such  right,  but  was  founded  np-<' 
on  a  supposed  right  of  property,  or  a  breach ! 
of  trust  or  confidence^  or  the  like,  and  that- 
therefore  a  claim  to  a  right  of  privacy,  In-i 
dependent  of  a  property  or  contractual  right,) 
or  some  right  of  a  similar  nature,  had  up  to 
that  time  never  been  recognized  in  terms  isj 
any  decision,  and  that  the  entire  absence  for  ■ 
a  long  period  of  time,  even  for  centuries,  of : 
a  precedent  for  an  asserted  -  right,  shouldi 
have  the  effect  to  cause  tbe  courts  to  proceed  i 
with  caution  before  recognizing  tbe  right,  i 
for  fear  that  they  may  thereby  invade  thOi 
province  of  the  lawmaking  power,  argues  as-, 
follows:  "But  such  absence,  even  for  all: 
time.  Is  not  conclusive  of  the  question  as  to' 
the  fficistence  of  the  right  The  novelty  of< 
the  complaint  Is  no  objection,  when  an  In-- 
Jury  cognizable  by  law  is  shown  to  have  been- 
inflicted  on  the  plaintiff.  In  such  a  case,i 
'although  there  be  no  precedent,  the  common* 
law  will  Judge  according  to  the  law  of  nature* 
and  the  public  good.'  Where  the  case  is  new ' 
In  principle,  the  courts  have  no  authority  to> 
give  a  remedy,  no  matter  how  great  the  griev- 
ance; but  where  the  case  is  only  new  in  in-' 
Stance,  and  the  sole  question  is  upon  the  ap- ' 
plication  of  a  recognized  principle  to  a  new' 
case,  'it  will  be  Just  as  competent  to  courts' 
of  Justice  to  apply  the  principle  to  any  case 
that  may  arise  two  centtirles  hence  as  it  was ' 
two  centuries  ago.'  Broom's  Leg.  Max.  (8th' 
Ed.)  103.  This  results  from  the  application' 
of  tbe  maxim  'Ubl  Jus  Ibi  remedhim,'  which' 
flnds  expression  In  our  Code,  where  it  is  de-"' 
Glared  that  'For  every  right  there  shall  be  a' 


remedy,  and  every  court  having  Jurisdiction 


of  tbe  one  may,  if  necessary,  frame  the  oth-' 
er.'    Civ.  Code  6a.  1895,  |  4929.    The  Indl-; 

j  vidnal  surrenders  to  society  many  rights  and' 
privileges  which  he  would  be  free  to  exer- ' 

'  else  In  a  state  of  nature.  In  exchange  for  the; 
benefits  which  he  receives  as  a  member  of' 

!  society.  But  be  is  not  presumed  to  snrren-j 
der  ail  those  rights,  and  the  pitbllc  baa  no' 
more  right,  without  his  consent  to  invade  the| 
domain  of  those  rights  which  it  is  necessarily ' 
to  be  presumed  he  has  reserved  than  he  has. 
to  violate  the  valid  regulations  of  the  organ-, 
Ized  government  under  which  he  lives.    The. 

■  right  of  privacy  has  its  foundation  in  the 
instincts  of  nature.  It  is  recognized  intui- 
tively ;   consciousness  being  tbe  witness  that 

'  can  be  called  to  establish  its  existence.  Any 
person  whose  intellect  is  in  a  normal  condi-. 

I  tlon  recognizes  at  once  that  as  to  each  indl-. 


Digitized  by 


Uoogle 


102 


78  AHAinriO  REFOR<tEB. 


(B.L 


vidakl  member  of  society  there  are  matters 
private  aud  there  are  matters  public  so  tar 
aA  the  individual  Is  concerned.  Each  in'- 
dividual  •»  instinctively  resents  any  en- 
croachment by  the  public  upon  his  rights 
which  are  of  a  private  nature  as  he  does  the 
withdrawal  of  those  of  bis  rights  which  are 
of  a  public  nature.  A  right  of  privacy  in 
matters  purely  private  is  therefore  derived 
from  natural  law.  This  idea  is  embraced  in 
the  .Roman's  conception  of  justice,  which 
'was  not  simply  the  external  legality  of  acts, 
but  the  accord  of  external  acts  with  the  pre- 
cepts of  the  law  prompted  by  internal  im- 
pulse and  free  volition.'  McKeldey's  Roman 
Law  (Dropsle)  i  123.  It  may  be  said  to  arise 
out  of  those  laws  sometimes  characterized  as 
Immutable,  'because  they  are  natural,  and 
so  just  at  all  times  and  in  all  places,  that  no 
authority  can  either  change  or  abolish  them.' 
1  Domat's  Civil  Law,  by  Strataan  (Custalng's 
Ed.)  49.  It  Is  one  of  those  rights  referred  to 
by  some  law-writers  as  absolute,  'such  as 
would  belong  to  their  persons  merely  In  a 
state  of  nature,  and  which  every  man  is  en- 
titled to  enjoy,  whether  out  of  society  or  In 
It'  1  BI.  12a"  In  the  course  of  his  opin- 
ion he  dismissed  from  his  consideration  the 
case  of  Atkinson  r.  Doherty  C!o.,  121  Mich. 
872,  80  N.  W.  285,  46  L.  R.  A.  219.  80  Am. 
St  Rep.  507  (1899),  with  the  remark  that  all 
that  was  decided  In  that  case  was  that  the 
Fight  of  privacy  dies  with  the  person,  and 
"therefore  the  decision  In  Its  facts  Is  authori- 
tative no  further  than  the  decision  of  the  New 
Xork  Court,  of  Appeals  in  Schuyler  v.  Cur- 
tis." He  asserts  that  his  conclusion  Is  in 
conflict  with  neither  of  these  cases  and  closes 
the  disonsslon  of  them  with  the  remark  that 
the  right  of  privacy  is  personal. 

It  is  obvious  that  a  right  cannot  be  one 
of  person  and  of  property  at  one  and  the 
same  time.  The  conclusion  would  seem  to 
be  that.  If  the  right  of  privacy  exists  and 
has  been  recognized  by  the  law,  it  must  be 
as  a  personal  tort  right'  It  cannot  be  a 
right  of  property.  The  gravamen  of  the  of- 
fense in  a  violation  of  the  right  of  privacy 
Is  the  interference  with  the  seclusion  of  the 
Individual,  and  not  of  the  publication.  In 
the  case  of  Paveslch  v.  N.  E.  Life  Ins.  Co., 
supra,  the  case  relied  on  by  the  plaintiff,  and 
In  the  plaintiff's  own  case,  the  count  charg- 
ing the  violation  of  the  right  of  the  privacy 
la  trespass  vl  et  armls  for  a  direct  Injury  to 
the  person  like  an  assault  If,  however,  the 
publication  were  an  Ingredient  of  the  action, 
then  the  proper  count  would  be  trespass 
on  the  case  for  an  Indirect  Injury  to  the  per- 
son, as  is  the  case  in  libel  and  slander.  The 
right  of  privacy  Is  recognized  In  the  Geor- 
gia case  as  violated  when  the  only  damage 
alleged  Is  mental  suffering.  The  law  di- 
vides all  causes  of  actions  into  two  classes 
with  respect  to  damages.  First,  those  in 
which  the  act  In  and  of  itself,  Is  unlawful. 
In  this  class,  damage  will  be  presumed,  and. 
In  the  absence  of  proof  of  actual  damage. 


nominal  damages  will  be  awarded.  Second, 
those  in  which  the  act  Is  regarded  as  lawful, 
unless  actual  damage  results,  and  in  this 
class  'pecuniary  loss  must  be  shown.  In  the 
first  class  may  be  placed  all  direct  Infringe- 
ments, of  absolute  personal  or  property 
rights,  such  as  false  imprisonment  assault 
trespass  on  land,  or  conversion.  In  all  of 
these,  the  act  of  false  Imprisonment  or  as- 
sault etc.,  being' shown,  the  right  of  action 
Is  complete,  and  nominal  damages  may  be  re- 
covered of  right  In  the  second  class  may  be 
placed  all  actions  on  the  case,  such  as  nui- 
sances, negligence  In  general,  and  libel  and 
slander.  In  none  of  these  will  mental  suf- 
fering alone  sustain  a  right  of  action.  Owen  t. 
Henman,  1  Watts  &  S.  (Pa.)  548,  37  Am.  Dec. 
481;  Sparhawk  v.  Union  Passenger  Ry.  Co., 
54  Pa.  401;  Lynch  v.  Knight  9  H.  L.  Cas. 
577;  Pollard  v.  Lyon,  01  U.  S.  225,  23  L.  Ed. 
308;  Dockrell  v.  Dougall,  78  L.  T.  (N.  S.) 
840  (1808) ;  SImone  v.  Rhode  Island  Co.,  28 
R.  I.  186,  66  AO.  202,  9  L.  R.  A.  (N.  S.)  740. 
One  anparent  exception  exists  to  this  rule: 
In  libel  and  slander,  when  the  words  spokoa 
or  pictures  published  are  of  such  a  nature 
that  the  court  can  conclude,  as  a  matter  of 
law,  that  they  will  tend  to  degrade  the  per- 
son, or  hold  him  up  to  public  hatred,  con- 
tempt or  ridicule,  or  cause  him  to  be  shun- 
ned and  avoided,  then  pecuniary  damage  Is 
presumed,  and  the  words  are  held  libiilous 
or  slanderous  per  se.    23  Cyc.  253. 

If  the  gravamen  of  the  action  for  a  breach 
of  the  right  of  privacy  is  the  publication  of 
the  information  or  of  the  picture  taken,  then 
the  injury  is  an  Indirect  injury  to  the  per- 
son, resembling  libel,  and,  in  common  with 
that  action,  actual  pecuniary  damage  must 
be  alleged  and  proved  to  entitle  the  plaintiff 
to  recover.  If,  however,  the  invasion  of  the 
right  of  seclusion  is  the  gravamen  of  the 
action,  the  case  Is  analogous  to  assault  and, 
the  pecuniary  damages  being  presumed  by 
the  law,  the  mental  suffering  sustained  be- 
cause of  the  peculiar  method  of  publishing 
may  be  shown  by  way  of  aggravation  of 
damages.  It  Is  evident,  therefore,  that  the 
gist  of  the  action  for  a  breacli  of  the  right 
of  privacy  is  the  violation  of  a  right  of  per- 
sonal seclusion,  and  not  the  subsequent  pub- 
lication: (1)  Because  of  the  definitions  of 
the  right  of  privacy;  (2)  biecause  of  the 
form  of  action,  trespass  vl  et  armls,  and  not 
trespass  on  the  case;  (3)  because  no  special 
damage  is  alleged. 

In  no  opinion  or  dictum  is  the  right  of 
privacy  based  upon  natural  right  prior  to. the 
opinion  in  the  case  of  Paveslch  v.  N.  E.  Life 
Ins.  Co.,  supra.  Mr.  Justice  Oray  in  his  dis- 
senting opinions  in  Schuyler  v.  Curtis,  supra, 
and  in  Roberson  v.  Rochester  Folding  Box 
Co.,  supra,  and  Judge  Colt  in  Corliss  v.  Walk- 
er (a  C.)  64  Fed.  280,  81  L.  R.  A.  283,  con- 
tend for  the  existence  of  the  right  of  privacy 
as  an  extension  of  the  right'Of  property.  The 
opinion  In  the  Paveslch  Case,  suprtC  however, 
is  founded  upon  the  doctrine  of  a  natunU 
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right  This  was  the  second  case,  InTolTing 
the  existence  of  the  right  to  privacy,  that 
was  decided  by  a  court  of  last  resort.  In 
the  first  case,  viz.,  Roberson  y.  Rochester 
Folding  Box  Co.,  snpra,  the  question  whether 
such  a  right  existed  was  decided  in  the.  nega- 
tive. Commenting  upon  this  decision,  Mr. 
Justice  Cobb  made  allusions  to  both  the  ma- 
jority and  minority  opinions,  and  among 
others  the  following:  "In  Roberson  y.  Roch- 
ester Folding  Box  Co.  (1901)  64  App.  Diy. 
30,  71  N.  Y.  Supp.  876,  decided  by  the  Ap- 
pellate Division  of  the  Supreme  Court  of 
New  Yorlc,  it  appeared  that  Uthograplilc  like- 
nesses of  a  young  woman,  bearing  the  words 
'Flour  of  the  Family,'  were  without  her 
consent  printed  and  used  by  a  floAr  milling 
company  to  advertise  its  goods.  The  decla- 
ration alleged  tliat  In  consequence  of  the 
drcnlation  of  such  lithographs  the  plalntlfTs 
good  name  had  been  attacked,  and  she  had 
been  greatly  humiliated  and  made  sick,  and 
been  obliged  to  employ  a  physician,  and 
prayed  for  an  Injunction  against  the  fur- 
ther Qse  of  the  lithographs  and  for  dam- 
ages. It  was  held  that  the  declaration  was 
not  demurrable.  It  was  also  h^d  that,  if 
a  right  of  property  was  necessary  to  entitle 
the  plaintiff  to  maintain  the  action,  the  case 
might  stand  upon  the  right  of  property 
wtilch  every  one  has  in  his  body.  This  case 
came  before  the  Court  of  Appeals  of  New 
York  in  1902,  and  the  Judgment  was  re- 
versed. 171  N.  Y.  640,  64  N.  B.  442,  69  L. 
B.  A.  478,  89  Am.  St  R^.  628.  This  Is  the 
first  and  only  decision  by  a  court  of  last  re- 
sort involving  directly  the  existence  of  a 
right  of  privacy.  The  decision  was  by  a 
divided  court;  Chief  Judge  Parker  and 
three  of  the  associate  Judges  concurring  in  a 
ruling  that  the  complaint  set  forth  no  cause 
of  action  either  at  law  or  In  equity,  while 
Judge  Gray,  with  whom  concurred  two  of 
the  associate  Judges,  filed  a  dissenting  opin- 
ion, in  which  it  was  maintained  that  the  in- 
Jimction  should  have  been  granted.  While 
the  ruling  of  the  majority  is  limited  In  Its 
effect  to  the  unwarranted  publication  of  the 
picture  of  another  for  advertising  purposes, 
the  reasoning  of  Jndge  Parker  goes  to  the 
extent  of  denying  the  existence  In  the  law 
of  a  right  of  privacy,  'founded  upon  the 
claim  that  a  man  has  a  right  to  pass  through 
this  world  without  having  his  picture  pub- 
lished, his  business  enterprises  discussed,  or 
his  eccentricities  commented  upon,  whether 
the  comment  he  favorable  or  otherwise.' 
The  reasoning  of  the  majority  is.  In  sub- 
stance, that  there  is  no  decided  case,  either 
in  England  or  In  this  country,  in  which  such 
a  right  is  distinctly  recognized;  that  every 
case  that  might  t>e  relied  on  to  establish 
the  right  was  placed  expressly  upon  other 
gronnda,  not  Involving  the  application  of 
tills  right  in  any  sense;  that  the  right  is 
not  referred  to  by  the  commentators  and 
writers  upon  the  common  law  or  the  prin- 
ciples of  equity;   that  the  existence  of  the 


right  Is  not  to  be  legitimately  Inferred  from 
anything  that  Is  said  by  any  of  such  writ- 
ers; that  a  recognition  of  the  existence  of 
the  right  would  bring  about  a  vast  amount  of 
litigation;  and  that  in  many  instances 
where  the  right  would  l>e  asserted  it  would 
t>e  difflcnlt,  if  not  Impossible,  to  determine 
the  line  of  demarcation  between  the  plain- 
tUTa  right  of  privacy  and  the  well-establish- 
ed rights  of  others  and  of  the  public.  For 
these  reasons  the  conclusion  is  reached  that 
the  right  does  not  exist,  has  never  existed, 
and  cannot  be  enforced  as  a  legal  right  We 
have  no  fault  to  find  with  what  is  said  by 
the  distinguished  and  learned  Judge  who 
voiced  the  views  of  the  majority  as  to  the 
existence  of  the  decided  cases,  and  agree 
with  him  in  his  analysis  of  the  various  cases 
which  he  reviews,  that  the  Judgement  in  each 
was  based  upon  other  grounds  than  the  ex- 
istence of  a  right  of  privacy.  We  also  agree 
with  him  so  far  as  he  asserts  that  the  writ- 
ers upon  the  common  law  and  the  principles 
of  equity  do  not  In  express  terms  refer  to  this 
right  But  we  are  utterly  at  variance  with 
him  In  his  conclusion  that  the  existence  of 
this  right  cannot  be  legitimately  inferred 
from  what  has  been  said  by  commentators 
upon  the  legal  rights  of  Individuals,  and 
from  expressions  which  have  fallen  from 
Judges  In  their  reasoning  in  cases  where  the 
exercise  of  the  right  was  not  directly  in- 
volved. So  far  as  the  Judgment  In  the  case 
Is  t>ased  upon  the  argument  ah  Inconvenlentl, 
all  tiiat  is  necessary  to  be  said  is  that  this 
argument  has  no  place  In  the  case  if  the 
right  invoked  has  an  existence  In  the  law. 
But  If  it  were  proper  to  use  this  argument 
at  all.  It  could  be  said  with  great  force  that 
as  to  certain  matters  the  Individual  feels 
and  knows  that  he  has  a  right  to  exercise 
the  liberty  of  privacy,  and  that  he  has  a 
right  to  resent  any  Invasion  of  this  liberty; 
and  If  the  law  will  not  protect  him  against 
invasion,  the  Individual  will,  to  protect  him- 
self and  those  to  whom  he  owes  protection, 
use  those  weapons  with  which  nature  has 
provided  him,  as  well  as  those  which  the  in- 
genuity of  man  has  placed  within  his  reach. 
Thus  the  peace  and  good  order  of  society 
would  t>e  disturbed  by  each  individual  becom- 
ing a  law  unto  himself,  to  determine  when 
and  under  what  circumstances  he  should 
avenge  the  outrage  which  has  been  perpe- 
trated upon  him  or  a  member  of  his  family." 
Mr.  Justice  Cobb  pays  tribute  to  conserva- 
tism, but  warns  against  Its  undue  applica- 
tion, as  follows:  "The  valuable  influence 
upon  society  and  upon  the  welfare  of  the 
public  of  the  conservatism  of  the  lawyer, 
whether  at  the  bar  or  upon  the  bench,  can- 
not be  overestimated ;  but  this  conservatism 
should  not  go  to  the  extent  of  refusing  to 
recognize  a  right  which  the  instincts  of  na- 
ture prove  to  exist  and  which  nothing  In 
Judicial  decision,  legal  history,  or  writings 
upon  the  law  can  be  called  to  demonstrate 
Its  nonexistence  as  a  legal  right" 
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i  It  It  evident  therefore,  that  the  conrt 
considered  the  right  of  privacy  as  a  natural 
right,  and  that  natural  rights  are  something 
rfeaerved  from  all  goveriunents  when  society 
was  formed;  in  other  words,  that  there  are 
rights  reserved  to  the  people,  other  and  above 
those  guaranteed  by  the  Constitutions  of  the 
United  States  and  states,  imd  that  these 
rights  {ire  enforceable  in  a  court  of  Justice. 
It  is  also  obvious  that,  the  right  being  re- 
served from  all  government'  when  society 
\f&n  formed,  its  binding  force  on  the  Legisla- 
ture, a  branch  of  the  government,  is  as  tran- 
scendent as  it  is  on  the  Judiciary,  a  branch 
otf  the  same  government.  There  are  no  rights 
reserved  from  the  government  under  EiUglish 
political  thec^y,  because  the  Legislature  is 
sovereign,  except  as  limited  by  a  constitu- 
tion. This  is  clearly  seen  in  the  acknowl- 
edged absolute  powers  possessed  by  the  Brit- 
ish Parliament.  As  is  said  by  Blackstone: 
It  is  "the  place  where  tbiat  absolute  despotic 
power,  which  must  In  all  governments  reside 
somewhere,  is  intrusted  by  the  constitution 
of  these  kingdoms."  1  Bl.  Com.  160.  And 
tte  instances  examples  wherein  Parliament 
has  shown  its  unlimited  power  by  altering 
tbe  succession  to  the  crown,  by  changing  the 
Atabllshed  reirgion,  by  modifying  and  re- 
oreating  the  constitution,  as  in  the  Act  of 
Udion,  and  the  septennial  and  triennial  stat- 
utes. This  body  has  also  supreme  Judicial 
power.  In  other  words.  Parliament  is  ab- 
Mlutely  supreme.  But  It  needs  no  argument 
to  show  that  this  admitted  supremacy  In 
Pa'rliament  Is  inconsistent  with  any  trans- 
cendent legal  rights  reserved  against  it  by 
the  people. 

'The  General  Assembly  of  Rhode  Island 
BTlcceeded  to  all  the  powers  of  the  British 
Parliament,  except  as  limited  by  the  Consti- 
tution of  the  United  States  or  the  state  of 
Rhode  Island.  This  is  the  doctrine  laid  down 
by  Cooley,  Const.  Urn.  p.  104.  The  learned 
author  writes:  "In  creating  a  legislative  de- 
partment and  conferring  upon  it  the  legis- 
lative power,  the  people  must  be  understood 
to  have  conferred  the  full  and  complete  pow- 
er as  it  rests  in,  and  may  be  exercised  by, 
the  sovereign  power  of  any  country,  subject 
only  to  such  rejstrlctions  as  they  may  have 
seen  fit  to  impose,  and  to  the  limitations 
#Mch  are  contained  in  the  Constitution  of 
the  United  States.  In  Taylor  v.  Place,  4  R.  I. 
324  (1856),  Ames,  C.  J.,  admitted  that  the 
General  Assembly  originally  "exercised  su- 
preme legislative^  executive,  and  Judicial 
power,"  and  held  an  act  of  the  Legislature 
setting  aside  a  verdict  of  the  Court  of  Com- 
mon Pleas  void,  because  the  Constitution  of 
1842  had  given  all  Judicial  power  to  the 
courts.  In  State  v.  Keeran,  6  R.  I.  497,  the 
saime  Judge,  writing  for  this  court,  sustained 
an  act  because  its  "repugnancy  to  the  Consti- 
tution" was  not  made  "plainly  to  appear"  to 
him.  In  State  v.  Copeland,  3  R.  I.  33  (1854). 
it'  was  held  that  the  people  themselves  could 
not  exercise  powers  given  to  the  Legislature; 


and  In  Clark  ▼.  City  of  Providence,  IB  R.  L 
887,  15  Ati.  763,  1  L.  R.  A.  725  (1888),  the 
court  said  that  "in  our  opinion  the  General 
Assembly  has  in  this  matter  [control  of  fish- 
eries and  oyster  beds]  the  authority,  not 
simply  of  the  English  crown,  but  of  both 
crown  and  Parliament,  except  so  far  as  it 
has  been  limited  by  the  Constitution  of  the 
state  or  by  the  Constitution  and  laws  of 
United  States." 

Since,  therefore,  except  when  expressly 
limited,  the  General  Assembly  exercises  ail 
of  the  legislative  powers  of  sovereignty  pos- 
sessed by  the  British  Parliament,  which  is 
all-powerful,  and  since  acts  of  that  body  are 
tested  merely  by  the  principles  of  the  Consti- 
tution, and  never  by  standard  of  transcendent 
rights  alleged  to  have  been  reserved  by  tjbe 
individual  whoi  he  entered  into  society,  there 
is  no  room  in  our  constitutional  theory  for 
any  transcendent  right  or  instinct  of  nature 
except  as  guaranteed  by  that  Constitution. 
A  reference  to  the  class  of  alleged  rights  now 
under  discussion  may  be  found  in  the  opinion 
of  State  V.  McCriUls,  28  R.  I.  165,  06  Atl.  301, 
9  L  R.  A,  (N.  S.)  635  (1907),  where  Mr.  Jus- 
tice Blodgett  cites  with  approval  the  case  of 
State  V.  Travelers'  Ins.  Co.,  73  Conn.  2.55, 
47  Atl.  299,  67  L.  R.  A.  481  (1900),  denying 
the  existence  of  "the  vague  notion  of  a  high- 
er law."  "The  courts  are  not  guardians  of 
the  rights  of  the  people  of  the  state,  except 
as  those  rights  are  secured  by  some  consti- 
tutional provision  which  comes  within  the 
Judicial  cogniKance,"  Cooley  Const  Llm. 
(6th  Ed.)  p.  201.  And  see  People  v.  Mahaney, 
13  Mich.  481. 

In  this  connection  the  following  remarks 
are  illuminating:  "In  our  system  the  law  of 
nature  has  formally  retreated  from  one  un- 
tenable position.  •  •  •  We  find  a  series 
of  dicta,  extending  to  the  early  part  of  the 
eighteenth  century,  to  the  effect  that  stat- 
utes contrary  to  'natural  Justice'  or  'common 
rights'  may  be  treated  as  void.  This  opinion 
is  most  strongly  expressed  by  Coke;  but,  like 
many  of  bis  confident  opinions,  is  extraju> 
dicial.  *  *  *  In  England  it  was  never  a 
practical  doctrine.  The  nearest  approach  to 
real  authority  for  It  is  a  case  of  the  twenty- 
seventh  year  of  Henry  VI.,  known  to  us  only 
through  Fitzherbert's  Abridgment  where  the 
court  held  an  act  of  Parliament  to  be  inop- 
erative, not  because  it  was  contrary  to  natur- 
al Justice,  but  because  they  could  make  no 
sense  of  it  at  all.  Sir  Thomas  More,  after 
the  verdict  against  him  for  a  novel  statutory 
treason,  and  before  judgment  objected  that 
'this  Indictment  Is  grounded  upon  an  act  of 
Parliament  directly  repugnant  to  the  laws  of 
Ood  and  His  Holy  Church,'  and  'is  therefore 
In  law,  among  Christian  men,  insutBclent  to 
charge  any  Christian  man.'  The  objection 
was  disregarded  without  being  expressly 
overruled.  It  is  easy  to  understand  why 
Elizabethan  lawyers  refrained  from  addu- 
cing this  example.  At  this  day  the  courts 
have  expressly  disclaimed  any  power  to  con* 
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trol  an  act  of  Parliament  Blackstone  cbar- 
acterlstically  talks  In  the  ornamental  part  of 
his  Introduction  about  the  law  of  nature  be- 
ing supreme,  and,  when  be  comes  to  particu- 
lars, asserts  the  nncontroUable  power  of 
Parliament  in  the  moat  explicit  terms,  fol- 
lowing herein  Sir  Thomas  Smith,  a  civilian 
whose  political  insight  was  much  greater 
than  that  of  the  common  lawyers  of  Ms  time. 
It  hardly  needs  to  be  pointed  out  that.  In 
states  where  there  is  a  distinction  between 
a  written  constitution,  or  fundamental  con- 
stitutional laws,  however  called,  and  ordi- 
nary legislation,  the  question  whether  any 
particular  act  of  the  Liegislature  is  or  is  not 
in  accordance  with  the  Constitution  depends, 
not  on  any  general  views  of  natural  Justice, 
but  on  the  Interpretation  of  the  constitutional 
provisions  which  are  the  supreme  law  of  the 
land."  Pollock's  Elxpanslon  of  the  Conunon 
Law  (1904)  p.  121. 

Law,  as  defined  by  Blackstone,  is  "a  rule 
of  civil  conduct,  prescribed  by  the  supreme 
power  In  a  state,  commanding  what  is  right 
and  prohibiting  what  is  wrong."  1  BL  Com. 
44.  Mr.  Justice  Story  writes:  "The  laws  of 
a  state  are  more  usually  understood  to  mean 
the  rules  and  enactments  promulgated  by  the 
legislative  authority  thereof,  or  long-estab- 
lished local  customs  having  the  force  of 
la?rs."  Swift  V.  Tyson,  16  Pet.  18,  10  U.  Ed. 
885,  Mr.  Chief  Justice  Marshall,  in  McCul- 
loch  V.  Maryland,  4  Wheat  316,  4  U  Ed.  679 
(1819),  regards  the  making  of  laws  as  an  at- 
tribute of  sovereignty,  and  It  Is  the  stamp 
by  the  sovereign  power  that  gives  the  prin- 
ciple Its  binding  legal  force.  No  one  would 
question  that  it  was  morally  wrong  to  impute 
nncliastity  to  a  female,  and  yet  at  common 
law,  in  the  absence  of  pecuniary  damage,  no 
legal  right  was  violated.  Pollard  v.  L^on,  91 
D.  S.  225,  23  L.  Ed.  308.  It  Is  morally  wrong 
to  frighten  A.  by  negligent  conduct,  and  yet 
no  legal  right  Is  violated,  unless  physical  in- 
jury results.  Slmone  t.  R.  I.  Co.,  28  R.  L 
WS,  66  Atl.  202,  9  L.  R.  A.  (N.  S.)  740.  In 
Burke  ▼.  Mechanics'  Savings  Bank.  12  R.  I. 
513  (18S0),  Judge  Durfee,  rendering  the  de- 
cision for  this  court  enforced  the  common- 
law  rule  tliat  a  house  built  on  the  land  of 
another  becomes  the  property  of  that  other. 
In  the  case  before  the  court  there  was  no 
qnestlon  of  the  good  faith  of  the  transaction, 
and  no  one  would  doubt  that  according  to 
the  principles  of  natural  Justice  the  lender  of 
the  money  shoi)ld  receive  some  return  for  the 
proceeds  enriching  the  complainants,  yet  this 
conrt  held  that  it  was  beyond  the  power 
even  of  the  Legislature  to  give  relief.  "At 
most"  reads  the  opinion,  "they  [the  com- 
plainants] were  under  a  moral  obligation  to 
pay  for  the  house;  and  a  Legislature  cannot 
convert  such  an  obligation  into  a  debt."  The 
same  Judge,  In  discussing  the  unconstitution- 
ality of  betterment  law  when  retroactively 
applied,  said:  "Morally  It  may  be  wrong  for 
the  owner  of  the  land  to  become  the  owner  of 
the  improvement  before,  as  after,  the  law." 


But  in  law  It  is  his. right,  to  deprive  bim  at 
which,  retroactively.  Is  lack  of  due  process 
of  law.  The  courts,  therefore,  clearly  reoog- 
nize  a  distinction  between  a  moral  duty  or 
natural  Justice  and  legal  rights.  So,  la 
State  y.  Town  Council  of  South  Kingstown, 
18  R.  L  258,  27  Ati.  699,  22  L.  R.  A.  65  (1893), 
where  the  action  was  mandamus  to  compel 
the  defendant  to  hold  an  election,  Dougla% 
J.,  said:  "When  the  law  is  made.  It  is<  for 
the  court  to  enforce  it  or  to  punish  for  dia- 
obedience  of  it  •  ?  •  If  the  law  hat 
not  provided  for  this  case,  then  the  sole  reou 
edy  Is  with  the  Legislature:  but  If  the  Leg- 
islature has  already  expressed  its  will  in  th* 
form  of  law,  the  sole  specific  remedy  la  la 
the  court" 

In  an  (q;>InIon  to  the  General  Assembly, 
3  R.  I.  299  (1864),  this  conrt  in  commenting 
on  the  provisions  of  the  (Donstltutlon  of  1848 
providing  for  separation  of  the  govemmen> 
tal  departments  (article  8;  article  4,  |  2; 
article  10,  i  1,)  made  use  of  the  following 
language:  "These  provisions  of  the  (3onstl> 
tutlon  create  two  separate  and  distinct  but 
co-ordinate,  departments  of  the  government'; 
the  one  vested  with  the  legislative,  the  oth- 
er with  the  Judicial,  pov"p  of  the  state. 
Kach  Is  vested  with  exct  e  power  in  Its 
appropriate  sphere.  •  •  •  The  power  e±- 
cluslvely  conferred  upon  the  one  department 
Is,  by  necessary  implication,  denied  to  th6 
other.  The  courts,  therefore,  cannot  entidt 
laws.  Their  power  Is  to  Jndije  and  deteiS 
mine,  to  declare  what  the  law  at  any  tlm^ 
is,  not  what  It  onght  to  be  or  shall  be."  And 
this  method  of  Interpretation  was  affirmed 
by  Judge  Ames  in  Taylor  v.  Place,  4  R.  1, 
324  (1856).  The  question  before  the  court 
in  that  case  Involved  the  power  of  the  Leg- 
islature to  set  aside  a  verdict  of  the  court 
and  to  grant  a  new  trial.  The  opinion  hold)! 
that  the  assembly  did  not  have  the  powe^, 
because  all  of  the  Judicial  power  was  glveji 
to  the  courts.  To  show  the  necessity  of  air- 
riving  at  this  conclusion  Justice  Ames  says': 
"Does  any  one  doubt  that  the  Ck>n8tltutlpd, 
by  this  form  of  words,  vests  all  the  tegl^ 
latlve  power  In  the  two  houses  of  the  as- 
sembly 7'  In  State  v.  Town  Council  of  South 
Kingstown,  18  R.  L  268,  27  Atl.  699.  22  U  R. 
A  65  (1893),  Mr.  Justice  Douglas,  speaking 
for  this  court,  said:  "To  declare  what  thp 
law  is  or  has  been  is  a  Judicial  power;  to 
decare  what  it  shall  be  Is  legislative."  Cool- 
ey  on  Const  Llm.  113.  If  added  citations 
are  needed  to  establish  a  universally  recog- 
nized principle,  they  may  be  found  in  Chief 
Justice  Marshall's  famous  definition  that 
'the  difference  between  the  deiiartments  un- 
doubtedly is  that  the  Legislature  makes,  th^ 
executive  executes,  and  the  Judiciary  con- 
strue, the  law"  (Wayman  v.  Southard,  1^ 
Wheat  46,  6  L.  Ed.  253),  or  the  equally  fa,- 
mouB  statement  by  Justice  Woodbury,  "to  com- 
pare the  claims  of  parties  with  the  laws  o^ 
the  land  before  estahllBhed  is  in  ita  natun 
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H  Judicial  act"  (Merrill  t.  Sherburne,  1  N. 
•H.  190,  8  Am.  Dec.  52). 

It  bas  been  sbown  that  natural  Justice 
Is  not  law.-  To  make  it  law  is  therefore  a 
legislative  act,  forbidden  by  the  Constitu- 
tion to  the  courts  of  this  state.  Mr.  Justice 
Blodgett,  speaking  for  the  court  in  State 
V.  McCrillis,  supra,  where  it  was  contend- 
ed that  an  ordinance  requiring  the  removal 
of  snow  from  the  sidewalk  by  abutting  own- 
ers was  unconstitutional  as  unequal  taxa- 
tion, said:  "It  is  obvions  that  there  is  no 
specific  provision  that  taxation  shall  be  uni- 
form and  equal,  expressed  in  the  Constitu- 
tion of  this  state,  and  It  is  equally  obvi- 
ous that  it  is  not  our  province  to  determine 
what  ought  to  be  there,  but  is  not  there." 
In  State  v.  Dalton,  22  B.  I.  77,  46  Ati.  234, 
48  L.  R.  A.  775,  84  Am.  St  Rep.  818  (1900), 
where  the  trading  stamp  law  was  declared 
unconstitutional,  Mr.  Justice  Tillinghast,  in 
rendering  his  opinion  against  the  validity 
of  the  law,  intimated  that  be  personally  did 
not  approve  of  the  trading  stamp  business, 
and  the  opinion  closes  with  numerous  illus- 
trations of  hardship  caused  outside  the  rem- 
edy of  the  law.  In  the  License  Tax  Cases, 
5  Wall.  462,  469.  18  L.  Ed.  497,  Mr.  Chief 
Justice  Chase  said:  "This  court  can  know 
nothing  of  public  policy,  except  from  the 
Constitution  and  the  laws,  and  the  course 
of  administration  and  decision.  *  *  *  It 
cannot  examine  Questions  as  expedient  or 
Inexpedient,  as  politic  or  impolitic.  Consid- 
erations of  that  sort  must  in  general  be  ad- 
dressed to  the  Legislature."  See,  also.  Peo- 
ple V.  Mahaney,  supra,  where  it  was  held 
that  an  argument  attacking  an  act  because 
it  violated  "fundamental  principles  of  our 
system"  not  covered  by  the  Constitution  was 
an  argument  to  address  to  the  Legislature. 

In  the  Paveslch  Case,  supra,  the  court 
found-  that  the  right  of  privacy  is  "guaran- 
teed to  persons  in  this  state  both  by  the 
Constitutions  of  the  United  States  and  of 
the  state  of  Georgia,  in  those  provisions 
which  declare  that  no  person  shall  be  depriv- 
ed of  liberty  except  by  due  process  of  law." 
In  another  portion  of  the  opinion  the  prin- 
ciple of  the  right  of  privacy  is  found  to 
have  l)een  guaranteed  by  an  Interpretation 
of  the  word  "life."  The  court  said:  "All 
will  admit  that  the  individual  who  desires  to 
live  a  life  of  seclusion  cannot  be  compelled, 
against  his  consent,  to  exhibit  Ills  person  in 
any  public  place,  unless  such  exhibition  is 
demanded  by  the  law  of  the  land.  •  •  • 
Subject  to  the  limitation  above  referred  to, 
the  body  of  a  person  cannot  be  put  on  exhi- 
bition at  any  time  or  at  any  place  without 
his  consent  The  right  of  one  to  exhibit 
himself  to  the  public  at  all  proper  times, 
in  all  proper  places,  and  in  a  proper  manner 
is  embraced  within  the  right  of  personal 
liberty.  The  right  to  withdraw  from  the 
public  gaze  at  such  times  as  a  person  may 
see  fit,  when  his  presence  in  public  is  not 
demanded  by  any  rule  of  law,  is  also  em- 


braced within  the  right  of  personal  Iil>erty. 
Publicity  in  one  instance,  and  privacy  in  tlie 
other,  are  each  guaranteed.  In  reaching  the 
conclusion  Just  stated,  we  have  been  deprived 
of  the  benefit  of  the  light  that  would  be 
shed  on  the  question  by  decided  cases  and 
utterances  of  law-writers  directly  dealing 
with  the  matter."  The  court  also  said: 
"The  liberty  of  privacy  exists,  has  been  rec- 
ognized by  the  law,  and  is  entitled  to  con- 
tinual recognition.  But  it  must  be  kept 
within  its  proper  limits,  and  in  its  exercise 
must  foe  made  to  accord  with  the  rights  of 
those  who  have  other  liberties,  as  well  as 
the  rights  of  any  person  who  may  be  proper- 
ly interested  in  the  matters  Which  are 
claimed  to  be  of  purely  private  concern. 
Publicity  in  many  cases  is  absolutely  essen- 
tial to  the  welfare  of  the  public.  Privacy 
in  other  matters  is  not  only  essential  to  the 
welfare  of  the  Individual,  but  also  to  the 
well-being  of  society.  The  law  stamping 
the  unbreakable  seal  of  privacy  upon  com- 
munications between  husband  and  wife,  at- 
torney and  client,  and  similar  provisions  of 
the  law,  is  a  recognition,  not  only  of  the 
right  of  privacy,  but  that  for  the  public  good 
some  matters  of  private  concern  are  not  to 
be  made  public,  even'  with  the  consent  of 
those  Interested.  It  therefore  follows,  from 
what  has  been  said,  that  a  violation  of  the 
right  of  privacy  is  a  direct  invasion  of  a 
legal  right  of  the  individual.  It  is  a  tort 
and  it  is  not  necessary  that  special  damages 
should  have  accrued  from  its  violation  in 
order  to  entitle  the  aggrieved  party  to  re- 
cover.    Civ.  Code  Ga.  1895,  {  3807." 

It  is  proper  to  point  out  that  the  compre- 
hensive provisions  of  Civ.  Code  Ga.  1895,  f 
4929,  hereinbefore  set  forth,  are  entirely  lack- 
ing in  our  Constitution  or  statutes.  The  pro- 
visions most  closely  resembling  the  same  are 
to  be  found  in  Onst  art.  1,  §  5,  as  follows: 
"Every  person  within  this  state  ought  to 
find  a  certain  remedy,  by  having  recourse 
to  the  laws,  for  all  Injuries  or  wrongs  which 
he  may  receive  In  his  person,  property,  or 
character.  He  ought  to  obtain  right  and 
Justice  freely  and  without  purchase,  com- 
pletely and  without  denial,  promptly  and 
without  delay,  conformably  to  the  laws" — 
and  In  Court  and  Practice  Act  !  2:  "The 
Supreme  Court  shall  hare  general  super- 
vision of  all  courts  of  inferior  Jurisdiction 
to  correct  and  prevent  errors  and  abuses 
therein  when  no  other  remedy  is  expressly 
provided.  It  may  Issue  writs  of  habeas  cor- 
pus, of  error,  certiorari,  mandamus,  prohibi- 
tion, quo  warranto,  and  all  other  extraordi- 
nary and  prerogative  writs  and  processes  nec- 
essary for  the  furtherance  of  Justice  and  the 
due  administration  of  the  law,"  etc.  The 
above  provision  of  the  Constitution  is  con- 
tained in  the  Declaration  of  Rights  and  Prin- 
ciples. 

As  was  said  by  Ames,  C.  J.,  in  the  Matter 
of  Nichols,  8  R.  I.  54,  in  relation  to  this  very 
section  of  the  (Constitution :   "Although,  in  a 
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free  goremnient,  every  man  Ig  entitled  to 
an  adequate  legal  remedy  for  every  Injury 
done  to  him,  yet  the  form  and  extent  of  It 
iB  necessarily  subject  to  the  legislative  pow- 
er." In  other  words,  the  constitutional  pro- 
visions are  not  self-executing  and  require 
l^islative  assistance.  In  the  words  of  Stln- 
ess,  C.  J.,  In  Crafts  v.  Bay,  22  R.  I.  183,  46 
AtL  1043,  SO  L.  B.  A.  604,  In  relation  «to 
the  following  clause  In  Const  art.  1,  I  2: 
"'All  laws,  therefore,  should  be  made  for 
the  good  of  the  whole ;  and  the  burdens  of 
the  state  ought  to  be  fairly  distributed 
anx>ng  Its  citisens.'  The  form  of  this  clause 
is  advisory,  and  not  mandatory."  And  re- 
garding the  same  clause  Ames,  C.  J.,  in  the 
Matter  of  Dorrance  Street,  4  B.  I.  249,  said : 
"We  will  not  stop  to  notice  the  very  general 
language  and  declaratory  form  of  this  clause, 
setting  forth  principles  of  legislation  rather  i 
than  rules  of  constitutional  law,  addressied  ] 
rather  to  the  General  Assembly  by  way  of 
advice  and  direction,  than  to  the  courts  by 
way  of  enforcing  restraint  upon  the  law- 
-  making  power."  And  again:  "Indeed,  the 
language  In  question  can  hardly  be  said  to 
impose  any  restriction  upon  the  assembly  at 
all,  except  what  would  be  imposed  by  the 
fact  of  our  free  institutions,  and  the  general 
principles  of  constitutional  law,  here  and 
everywhere  in  this  country  prevalent.  Had 
the  Constitution  been  wholly  silent  upon  this 
subject,  a  greater  latitude  could  not  have 
beat  given  by  these  principles  than  seems  to 
be  studiedly  Implied  in  the  form,  spirit,  and 
general  terms  of  this  sentence."  Under  our 
Constitution  (article  3):  "The  powers  of  the 
government  staail  be  distributed  into  three 
departments:  The  legislative,  executive  and 
Judicial."  The  function  of  adjusting  rem- 
edies to  rights  is  a  legislative  rather  than  a 
Judicial  one,  and  up  to  the  present  time  the 
L^Blature  of  this  state  has  omitted  to  pro- 
vide a  remedy  for  invasion  of  the  right  of 
privacy.  Furthermore,  our  statutes  do  not 
contain  any  provisions  equivalent  to  those  of 
Civ.  Code  Ga.  1895,  I  3807,  supra:  "What 
are  torts. — A  tort  is  a  legal  wrong  committed 
upon  the  person  or  property  Independent  of 
contract  It  may  be  either:  (1)  A  direct  In- 
vasion of  some  legal  right  of  the  individual ; 
(2)  the  Infraction  of  some  public  duty  by 
wUeb  special  damage  accrues  to  the  individ- 
ual; (3)  the  violation  of  some  private  obli- 
gation by  which  lllce  damage  accrues  to  the 
individual.  In  the  former  case  no  special 
damage  is  necessary  to  entitle  the  party  to 
recover.  In  the  two  latter  cases  such  dam- 
mse  Is  necessary." 

But  inaction  upon  the  part  of  the  Legis- 
lature, however  long  continued,  cannot  con- 
fer l^slatlve  functions  uijon  the  Judiciary. 
Whenever  public  opinion  becomes  sufficient- 
ly strong,  legislative  action  is  sure  to  follow ; 
for,  in  general,  legislation  is  the  coinage  of 
public  opinion  into  statutes.  It  is  a  well-es- 
tablished rule  of  constitutional  interpretation 
as  laid  down  by  this  court  that  the  terms  of 


the  Constitution  must  be  Interpreted  as  they 
were  understood  at  the  time  of  the  adoption 
of  the  present  Constitution.  Thus  in  State 
V.  Nichols,  27  R.  I.  69,  60  Atl.  763  (1905),  Mr. 
Justice  Blodgett,  speaking  for  this  court; 
held  that  the  word  "Infamous"  did  not  in- 
clude a  crime  punishable  with  Imprisonment 
for  any  period  less  than  one  year,  because 
the  statute  In  force  In  1843  did  not  debar  per- 
sons, unless  thus  convicted,  from  certain  po- 
litical and  civil  rights.  So  in  Shaw  v.  SU- 
versteln,  21  B.  I.  500,  44  AtL  931  (1899),  it 
was  held  that  the  right  of  trial  by  Jury  did 
not  extend  to  the  facts  set  forth  In  an  afS- 
davlt  annexed  to  the  writ  of  arrest  because 
the  procedure  by  affidavit  was  not  in  ex- 
istence at  the  time  of  the  adoption  of  the 
Constitution.  The  same  principle  applies  in 
Gunn  V.  Union  B.  B.  Co.,  23  B.  I.  289,  49  AU- 
999  (1901),  upholding  the  right  to  grant  a 
new  trial  for  a  verdict  contrary  to  the  evi- 
dence. In  Conley  v.  Woonsocket  Institution 
for  Savings,  11  R  I.  147  (1875),  Chief  Justice 
Durfee  held  that  article  1,  {  5,  of  the  state 
Constitution,  declaring  that  the  plalntUT 
onght  to  obtain  right  and  Justice  freely,  was 
borrowed  from  the  Magna  Charta,  and  that 
as  In  England  It  did  not  prohibit  Judicial 
fees,  80  it  would  not  in  Bhode  Island.  This 
court  has  therefore  held  that  it  is  not  at 
liberty  to  construe  Into  the  Constitution  new 
principles  which  did  not  exist  at  the  time  of 
the  adoption  of  the  Constitution,  and,  fur-^ 
ther,  that  when  the  form  of  words  used  in  , 
the  Constitution  Is  borrowed  from  an  older 
source,  it  comes  laden  with  Its  previous 
meaning.  As  a  matter  of  common  knowl- 
edge, the  clauses  under  discussion  (Const.  U. 
S.  Amend.  14,  and  article  1,  {  10,  Const  B. 
1.)  were  borrowed  from  the  thirty-ninth  arti- 
cle of  the  Great  Charter:  "No  freeman  shall 
be  taken,  or  imprisoned,  or  disseized  or  out- 
lawed, or  banished,  or  in  any  ways  destroy- 
ed ;  nor  will  we  pas^s  upon  him,  or  send  upon 
him,  unless  by  legal  Judgment  of  his  peers, 
or  by  the  law  of  the  land."  The  words  cor- 
responding to  "liberty"  In  this  pronounce- 
ment are  "taken,"  "imprisoned,"  "outlawed," 
and  "banished,"  and  are  not  confined  to  mere 
freedom  from  Incarceration  ("imprison- 
ment"). 

Blackstone  defined  "personal  liberty"  as 
the  "power  of  locomotion,  of  changing  situa- 
tion, of  removing  one's  person  to  whatever 
place  one's  inclination  may  direct  without 
imprisonment  or  restraint  unless  by  course 
of  law."  1  Bl.  (3om.  134.  From  this  it  would 
logically  follow  that  the  right  of  personal 
liberty  included,  not  only  the  right  to  go 
where  a  person  pleased,  but  also  to  maintain 
himself  In  a  lawful  manner  while  there,  **to 
live  and  work  where  he  chose,  to  earn  bis 
livelihood  by  a  lawful  calling,  enter  into  con- 
tracts essential  to  carry  out  his  avocation, 
as  well  as  mere  freedom  from  incarcera- 
tion." Judge  Peckham  in  Allgeyer  v.  Loui- 
siana, 165  U.  S.  578, 17  Sup.  Ct  427,  41 L.  Ed. 
832.     The  same  learned  Judge  defined  the 
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\term  "liberty"  In  essentially  the  same  man- 

<  ner  In  People  t.  Olllson,  109  N.  Y.  399,  17  N. 
B.  845,  4  Am.  St  Rep.  46C»,  as  meaning  "the 
right,  not  only  of  freedom  from  serrltude, 
Imprisonment,  or  restraint,  but  the  right  of 
one  to  use  his  faculties  In  all  lawful  ways,  to 
-live  and  work  where  he  will,  to  earn  his 

llyelihood  in  any  lawful-  calling,  and  to  pursue 
any  lawful  trade  or  avocation."     This  was 
the  definition  adopted  by  this  court  in  State 
"v.  Dalton,  22  K.  I.  77,  46  Atl.  234,  48  L.  R. 
A.  775,  84  Am.  St.  Rep.  818  (1899).  in  which 
'it  was  held  that  a  law  prohibiting  the  gift 
of  a    stamp   entitling  the   purchaser   of   a 
given  article  to  obtain  another  specified  ar- 
ticle from  a  third  party  was  a  deprivation 
of  liberty,   because  the  Legislature  has  no 
'right  to  prohibit  a  man  from  "carrying  on 
'liis  business  in  bl.s  oiwn  way,  provided  al- 
'ways,  of  course,  that  the  business  and  the 
'mode  of  carrying  it  on  are  not  inlurious  to 
■  the  public,  and  provided,  also,  that  it  is  not 
--a  bnstneRs  which  is  affected  with  a  public 
•iise  or  lntere«t."    tt  is  trae,  therefore,  that 
'tile  idea  underlying  "liberty"  would  undoubt- 
edly prohibit   another   from   exhibiting  the 
t>ody  of  one  without  his  consent    Bnt  it  is 
■■  also  true  that  the  exhibition  of  a  picture  of 
'  one  does  not  restrain  bis  movements,  does 
not    curtail    his  choice  of  occupation,    nor 
^abridge  bis  freedom  of  contract 

It  would  be  a  work  of  supererogation  to 
cumber  this  opinion  with  an  analysis  of  the 

-  Elngllsh  and  American  cases,  prior  to  the 
Cases  of  Roherson  and  Pavesich,  supra,  to 

-'Bh6w  that  the  same  are  not  authority  in 
-support  of  the  existence  of  the  right  to 
privacy,  because  the  same  have  been  care- 
fully reviewed,  not  only  in  the  cases  above 
inentloned,  but  also  In  the  article  in  the  Har- 

'  vard  Law  Review  already  referred  to,  and 
in  the  note  to  the  case  of  Pavesich  v.  New 
England  Mut.  Life  Ins.  Co.,  2  Am.  &  Eng. 

•  Ann.  Cas.  674.  We  pass,  therefore,  to  the 
'consideration  of  the  claim  of  Mr.  Justice 
Cobb  that  the  principle  of  the  right  of  pri- 
vacy was  well  developed  In  the  Roman  law. 
and  from  there  was  carried  into  the  common 
law,  where  it  appears  in  various  places. 
He  finds  that  "shouting  until  the  crowd 
gathered  round  one,"  or  "following  an  hon- 
est woman  or  young  boy  or  girl,"  or  "attract- 
ing attention  to  another  as  he  was  passing 

'Along  the  highway  or  standing  upon  his 
private  grounds,"  were  actionable  at  Roman 
law.    The  recognition  of  the  principle  under- 

'  lying  these   actions  in  the  Roman   law  is 

'  found  in  the  common  law  in  the  law  of 
nuisance,  both  public  and  private;    for  ex- 

-  ample,  public  scolds  and  eavesdroppers. 
'  Lord  Coke  is  found  to  have  sanctioned  it  in 

Semayne's  Case,  6  Coke,  91,  when  be  gives 
force  to  the  maxim  that  "every  man's  house 
'is  his  castle."    So,  too,  the  same  court  claims, 

-  every  Constitution  sets  Its  approval  on  a  tort 
'Tight  of  privacy  when  it  prohibits  unrea- 
'sdnable  search.     Hie  law  of  evidence  con- 

<  ^Ibbtea  to  this  ever-present  right  "to  b«  let 


alone"  when  it  forbids  husband  and  wife  to 
divulge  privileged  communications,  and  sets 
a  seal  upon  the  knowledge  of  an  attorney 
gained  from  fats  client  From  these  instances 
the  court  concludes  that  the  legal  principles 
of  the  Roman  law  are  introduced  into  the 
common  law,  and  that  "liberty  of  privacy 
has  been  recognized  by  the  law  and  is  enti- 
tled to  continual  recognition." 

It  is  difficult  to  discover  how  the  theory 
of  public  nuisance,  the  first  principle  of 
which  is  that  a  private  Individual  cannot 
remedy  his  fancied  wrong,  is  made  to  sup- 
port an  absolute  right  of  privacy  such  as  has 
been  described  in  the  Roman  law  and  sanc- 
tioned in  the  Georgia  case.  Blackstone  de- 
fines a  nuisance  as  "anything  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements,  or 
hereditaments  of  another."  3  Bl.  Com. 
(Sharswood's  Ed.)  •216.  The  very  theory  of 
nuisance  is  the  doing  of  something  Intrlnai- 
cally  lawful  in  a  manner  damaging  to  others, 
and  it  is  the  resnitant  damage  that  creates 
the  wrong.  The  right  of  privacy,  on  the  oth- 
er hand,  which  the  Supreme  Court  of  Georgia 
seeks  to  establish,  is  an  absolute  tort  right 
the  merest  interference  -with  which  is  an  ac- 
tionable wrong.  In  mtlsance,  not  only  must 
special  damages  be  alleged  to  sustain  an  ac- 
tion, but  it  is  well  settled  that  mental  suffer- 
ing alone  will  not  constitute  damage  suffi- 
cient to  sustain  an  action  (Owen  v.  Henman, 
supra;  Sparhawk  v.  Union  Passenger  Ry. 
Co.,  supra);  a  branch  of  a  similar  rule  ob- 
taining in  libel  and  slander  cases  not  action- 
able per  se  where  special  damage  must  be 
shown  (Lyndi  v.  Knight  supra;  Pollard  t. 
Lyon,  supra;  Dockrell  t.  Dougall,  supra); 
and  in  negligence  cases  (Simone  v.  Rhode  Is- 
land Co.,  supra).  In  the  right  of  privacy, 
however,  in  the  Georgia  case,  and  In  the  case 
now  before  the  court,  no  damage  Is  alleged 
other  than  mental  suffering.  The  law  of 
nuisance,  not  only  does  not  recognize  a  right 
of  privacy,  but  is  in  theory  incompatible 
with  It 

The  rule,  "Every  man's  honse  is  his  cas- 
tle," does  not  rest  on  a  right  of  personal  pri- 
vacy; otherwise,  the  same  Immunity  would 
follow  the  person  when  without  bis  house,  or 
when  the  officer  had  found  the  enter  door 
open  and  broke  in  an  inner  paneling.  The 
same  is  true  of  provisions  as  to  nnreaaonable 
searches,  based  squarely  on  this  old  maxim 
and  now  defended  by  the  Constitution.  So, 
too,  it  is  apparent  that  the  divulging  of  com- 
munications between  husband  and  wife  rests 
on  some  principle  other  than  the  right  Of  pri- 
vacy, else  the  bar  would  still  continue  wb^n 
testifying  against  each  other  in  a  divorce 
suit  These  rules  are  and  always  have  beeb 
based  on  principles  of  sound  public  policy. 
Irrespective  of  the  wishes,  or  desires,  or  in- 
terests of  the  persons  affected.  It  Is  not 
claimed  that  these  instances  were  ever  based 
on  a  right  of  privacy.  The  contention  is  at 
best  that  they  might  be  or  ought  to  be,  and 
that,  because  certain  results  may  bi  obtained 
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by  applying  the  theory  of  absolute  right  of 
priracy,  therefore  a  right  of  privacy  Is  estab- 
lished. Such  an  argument  is  fallaciouSi  and 
nose  of  the  instances  given  recognize  or  sup- 
port the  right  of  privacy  in  the  conunon  law. 

Every  exponent  of  the  right  of  privacy  cites 
as  an  authority  in  support  of  his  contentions 
one  sentence  in  Cooley  on  Torts,  p.  29,  where 
the  learned  author  Is  discussing  the  right  of 
personal  immunity,  and  the  sentence  is  as  fol- 
lows: '^he  right  to  one's  person  may  be  said 
to  be  a  right  of  complete  immnnity ;  to  be  let 
alone."  The  meaning  of  this  sentence  is  am- 
ply explained  by  the  one  immediately  follow- 
ing: "The  corresponding  duty  is  not  to  in- 
flict an  injury,  and  not,  within  such  proxim- 
ity as  might  render  it  succesafal,  to  attempt 
the  infliction  of  an  Injury.  In  this  particu- 
lar the  duty  goes  beyond  wtiat  Is  required  in 
most  cases;  for  usually  an  unexecuted  pur- 
pose or  an  unsuccessful  attempt  is  not  no- 
ticed." The  paragraph  is  given  over  entire- 
ly to  a  discussion  of  the  doctrine  of  assault. 
The  author  Is  not,  therefore,  ushering  in  a 
new  right  of  complete  immunity.  The  right 
"^0  be  let  alone"  refers  unmistakably  to  the 
right  to  be  free  from  bodily  injury,  or  from 
a  reasonable  fear  of  bodily  injury,  at  the 
hands  of  a  fellow  being. 

The  principle  underlying  the  right  of  pri- 
vacy is  not  analogous  to  that  upon  which  as- 
sault is  based.  In  State  v.  Baker,  20  R.  I. 
275,  38  AU.  653,  78  Am.  St  Rep.  863  (1897), 
this  court,  speaking  through  Mr.  Justice  Til- 
linghast,  adopted  the  definition  of  assault 
given  by  Mr.  Bishop  as  "any  unlawful  physi- 
cal force,  partly  or  fully  put  in  motion,  creat- 
ing a  reasonable  apprehension  of  Immedinte 
Idiysical  injury  to  a  human  being"  (2  Bish. 
Cr.  L.  S  23),  and  it  was  held  in  that  case  that 
the  firing  of  a  loaded  pistol  at  a  man  was  an 
assault,  even  though  the  intention  of  the  per- 
son firing  was  merely  to  scare  the  person  shot 
at,  becanse  "it  [the  firing]  was  an  act  which 
was  well  calculated  to  Inflict  serious  personal 
injury,  and  from  such  an  act  the  law  im- 
pUes  malice."  In  State  v.  Hunt,  25  R.  I.  69, 
54  Atl.  0S7  (1903).  It  was  held  that  an  as- 
sault "consists  In  an  offer  to  do  bodily  harm. 
Dude  by  a  person  who  is  in  a  position  to  in- 
flict it"  Numerous  other  definitions  of  both 
dvQ  and  criminal  assault  are  found  collect- 
ed In  3  Cyc  1020,  1066.  An  essential  ele- 
ment in  all  la  a  "reasonable  apprehension  of 
Immediate  physical  Injury,"  and  the  move- 
ment however  threatening,  which  does  not 
produce  the  fear  of  physical  harm  is  not  an 
aasanlt  TubervIUe  v.  Savage,  1  Mod.  8;  1 
Ames,  Cas.  Torts,  2.  Apprehension  of  im- 
mediate physical  harm  is  not  an  essential 
element  of  the  right  of  privacy.  But  the  in- 
eompatibiUty  between  the  principle  of  as- 


sault and  that  of  the  right  of  privacy  is  most 
strikingly  brought  out  by  the  familiar  rule 
that  words  alone  can  never  constitute  an  as- 
sault Cooley,  Torts,  167.  If  words  cannot 
constitute  an  assault,  how,  then,  can  writ- 
ings; and,  if  writings  cannot  how  could  the 
publication  of  a  picture?  It  would  seem  rea- 
sonable to  conclude  that  the  principle  of  the 
right  of  privacy  finds  no  support  in  the  doc- 
trine of  assault 

It  has  also  been  suggested  that  the  prin- 
ciple of  the  right  of  privacy  finds  support  in 
the  law  of  libel.  Enough  has  already  beea 
said  to  show  the  fallacy  of  this  contention. 

The  foregoing  considerations,  together  with 
an  examination  of  the  authorities,  lead  us 
to  the  same  conclusion  as  that  reached  by 
a  majority  of  the  court  In  Roberaon  v.  Ro- 
chester Folding  Box  O).,  supra  (page  6.56  of 
171  N.  T.,  page  447  of  64  N.  E.  [.5»  L.  R.  A, 
47a  89  Am.  St  Rep.  828])  vis.,  "that  the  so- 
called  'right  of  privacy*  has  not  as  yet  found 
an  abiding  place  In  our  Jurisprudence,  and,  as 
we  view  it  the  doctrine  cannot  now  be  In- 
corporated without  doing  violence  to  settled 
principles  of  law  by  which  the  profession  and 
the  public  have  long  been  guided."  It  may 
be  proper  to  state,  however,  that  since  the 
rendition  of  the  foregoing  decision  the  Legis- 
lature of  the  state  of  New  York  has  enacted 
chapter  132,  p.  808,  of  the  Laws  of  New  York 
of  1903,  entitled  "An  act  to  prevent  the  un- 
authorized use  of  the  name  or  picture  of  any 
person  for  the  purposes  of  trade,"  which 
went  Into  effect  September  1,  1903,  whereby 
persons  offending  against  Its  provisions  are 
not  only  declared  to  be  guilty  of  a  misde- 
meanor, but  also  are  made  liable.  In  civil  ac- 
tions, at  the  suit  of  persons  injured  by  sudi 
unauthorized  use  of  name  or  picture,  to  re- 
spond In  damages,  including  exemplary  dam- 
ages, for  such  Injury.  The  constitutionality 
of  this  statute  has  been  sustained  by  the 
Court  of  Appeals  of  New  York  in  the  case  of 
Rhodes  V.  Sperry  &  Hutchinson  Co.  (Oct  23, 
1908),  108  N.  Y.  223;  85  N.  B.  1097. 

As  we  have  been  unable  to  discover  the  ex- 
istence of  the  right  of  privacy  contended  for, 
we  must  answer  the  first  question,  certi-r 
fled  to  ns,  in  the  negative. 

The  second  question,  considered  solely 
with  reference  to  the  first  count  of  the  dec- 
laration, the  second  count  for  libel  being 
insuffldent  for  that  purpose,  as  hereinbefore 
set  forth,  must  also  be  answered  In  the  nega- 
Uve. 

Having  thus  decided  the  questions  certi- 
fied to  us,  we  herewith  send  back  the  papers 
in  the  cause,  with  our  decision  certified  there- 
on, to  the  aoperior  court  for  further  proceed- 
ings. 
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(78  N.  j;  t.  T7) 
TOWN  OF  KEARNY  et  al.  ▼.  MATOR, 
ETC.,  OP  JERSEY  CITY  et  al. 

(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

1.  Waters  and  Water  Courses  (|  190*)— 
PuBMC  Water  Supply  —  .^cthoritt  of 
munictpalitt  to  ftjbnibh  to  asooteb  — 
''Controls  ** 

Jersey  City  is  entitled  to  take  water  from 
a  reservoir  at  Boonton  throuKh  a  pipe  line,  un- 
der a  contract  which  provides  that  po  water 
shall  be  sold  or  furnished  to  any  other  person  or 
municipality,  from  any  point  on  the  main  pipe 
line  between  the  intake  at  Old  Boonton  and  the 
Bergen  resen-oir  at  Jersey  City,  the  pipe  line 
being  intended  for  the  exclusive '  use  of  Jersey 
City,  and  that  no  water  shall  be  furnished  by 
the  contractor  to  any  consumer  of  Jersey  City 
water.  Held  that  Jersey  City  "controls"  water- 
works within  the  meaning  of  the  act  of  April 
16,  1897  (P.  L.  p.  232),  and  is  thereby  empower- 
ed to  contract  to  supply  a  private  corporation 
with  water  within  the  bounds  of  the  adjoining 
municipnlJty  of  Kearny. 

fBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec.  Dig.  |  190.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1549-1532;   vol.  8,  p.  7017.] 

2.  Waters  and  Water  Courses  (8  201*)— 
Public  Water  Supply  —  Contract  by 
Board  to  Furnish  Water. 

The  board  of  street  and  water  commission- 
ers of  Jersey  City  is  the  governing  body  of  the 
dty  with  respect  to  water :  and  a  contract  made 
by  it.  under  the  act  of  April  16,  1S97  (P.  L. 
p.  232),  does  not  reqaire  the  assent  of  any  other 
board. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  i  201.*] 

8.  Waters  and  Water  Courses  (I  201*)— 
Public    Water    Supply  —  Authobitt    of 
Municipality  to  Furnish  to  Another. 
The  word  "corporation"  In  section  1  of  the 

act  of  October  11,  1907  (P.  L.  p.  676),  means  a 

private,  not  a  mnnicipal,  corporation. 
[Ed.  Note. — For  other  cases,  see  Waters  and 

water  Courses,  Dec.  Dig.  t  201.*] 

4.  Waters  and  Water  Courses  (i  190*)- 
Public  Water  Supply  —  Obtaining  fbox 
Outside  Source. 

Sectior  2  of  the  act  of  October  11,  1907 
(P.  I*  p.  677),  which  prohibits  the  obtaininie;  of 
water  from  an  outside  source  by  means  of  pipes 
and  conduits,  without  the  consent  of  the  board 
having  charge  of  the  public  water  supply  within 
a  municipality,  applies  only  to  municipalities 
which  maintain  or  operate  an  adequate  water 
supply,  and  stand  ready  to  furnish  water  to  the 
consumer. 

[EJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  I  190.*] 

(Syllabus  by  the  Court.) 

Certiorari  by  the  Town  of  Kearny  and 
others  to  review  a  resolution  whereby  the 
city  agreed  to  supply  to  the  Pennsylvania 
Railroad  Company  for  25  years  all  the  water 
it  desired  to  purchase.  Resolution  sus- 
tained. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE  and  SWAYZE  and  PAR- 
KER, JJ. 

Gilbert  Collins  and  Robert  H.  McCarter, 
for  prosecutors.  Warren  Dixon,  for  Jer- 
sey  City.     James   B.   Vredenburgh   and   Al- 


bert C.  Wall,  for  Pennsylvania  Railroad 
Company. 

SWAYZE,  J.  The  qnestion  In  this  case 
Is  the  validity  of  a  contract  made  by  the 
board  of  street  and  water  commissioners 
of  Jersey  City,  by  which  the  city  agreed  to 
obtain  and  supply  to  the  Pennsylvania  Rail- 
road Company,  during  a  contlnnous  term  of 
25  years,  from  January  1,  1908,  all  the 
water  which  the  railroad  company  desired 
to  purchase  for  use  within  the  county  of 
Hudson  outside  the  limits  of  Jersey  City. 
The  object  was  to  secure  a  supply  of  water 
for  what  are  known  as  the  "meadows  shops," 
which  are  situate  on  the  edge  of  the  terri- 
tory of  the  town  of  Kearny,  remote  from 
the  rest  of  the  town. 

We  pass  over  the  objections  raised  to 
the  right  of  the  prosecutors  to  maintain  this 
suit,  and  the  question  of  laches  in  apply- 
ing for  the  writ,  for  the  reason  that  we 
think  the  case  ought  to  be  disposed  of  in 
favor  of  the  defendants  upon  the  merits. 
The  contract  is  questioned  on  three  grounds: 

(1)  Lack  of  power  In  the  city  to  make  It; 

(2)  improvidence  in  its  terms;  (3)  that  it  is 
in  contravention  of  the  act  of  October  11, 
1907  (P.  L.  p.  676). 

We  think  power  to  make  the  contract  was 
given  to  the  city  by  the  act  of  April  16,  1887 
(P.  L.  p.  232).  That  act  makes  it  lawful  for 
the  governing  body  of  any  mnnicipal  cor];>o- 
ratlon  owning  or  controlling  waterworks  to 
make  a  contract  with  any  adjoining  munic- 
ipal corporation,  or  with  any  private  cor- 
poration therein,  to  furnish  a  supply  of  wa- 
ter for  a  term  of  years.  Kearny  adjoins 
Jersey  City,  and  it  is  not  questioned  that  the 
Pennsylvania  Railroad  Company  is  a  private 
corporation  therein  within  the  meaning  ot 
the  statute.  The  question  raised  is  wheth^ 
Jersey  City  owns  or  controls  waterworks. 
There  Is  no  doubt  that  it  owns  the  old  pump- 
ing station  at  Belleville,  now  disused,  and 
the  pipe  system  needed  for  the  distribution 
of  the  water,  and  also  the  Bergen  reservoir. 
We  agree,  however,  with  the  contention  of 
the  prosecutors  that  the  power  ought  not 
to  be  rested  on  these  facts.  That  would  be 
following  the  act  in  its  letter,  but  not  in  its 
spirit  We  think  that  when  the  Legislature 
gave  this  authority  to  vend  water  to  a  mn- 
nicipal corporation  owning  or  controlling  wa- 
terworks, it  intended  to  confer  the  power 
upon  those  municipalities,  and  those  only, 
that  had  an  available  water  supply.  We 
agree,  also,  that  In  view  of  the  existing  pol- 
lution of  the  Passaic  river,  which  made  nec- 
essary the  abandonment  of  the  source  of 
supply  at  Belleville  several  years  since,  the 
power  of  Jersey  City  cannot  rest  upon  the 
possibility  of  its  obtaining  water  at  that 
point  It  must  therefore  rest  upon  the  right 
of  Jersey  City  to  the  new  supply  from  the 
Boonton  reservoir.    We  are  therefore  called 
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opon  ^o  determine  whether  Jersey  City  owns 
or  controls  that  water  supply. 

The  decree  In  the  suit  brought  by  Jersey 
City  against  the  Jersey  City  Water  Supply 
Company  for  specific  performance  of  a  con- 
tract for  the  new  Boonton  water  supply  was 
made  June  4,  1908 — that  Is,  after  the  con- 
tract between  Jersey  City  and  the  Fennsyl- 
ranla  Railroad  Company  now  In  question. 
The  decree  directs  a  conveyance  upon  pay- 
ment of  a  price  to  be  ascertained  by  mak- 
ing certain  deductions  from  the  contract 
price,  which  deductions  are  to  t>e  there- 
after ascertained ;  but  the  decree  proTldee 
that  in  the  event  that  Jersey.  City  fails  to 
make  the  requisite  payment  within  four 
months  after  the  amount  has  t>een  ascer- 
tained, its  right  to  purchase  the  waterworks 
iliall  t>e  terminated,  and  the  water  supply 
company  may  apply  for  a  dismissal  of  the 
bill.  In  view  of  this  provision  of  the  decree 
we  think  the  ordinary  rule  which  holds  the 
vendee  under  a  contract  of  sale  to  be  the 
equitable  owner  of  the  property  is  not  ap- 
plicable. This  conclusion  .does  not  dispose 
of  the  present  controversy.  The  act  of  1897 
empowers,  not  only  municipal  corporations 
ttiat  own  waterworks,  but  those  that  con- 
trol them,  to  make  contracts.  This  provi- 
sion applies  to  the  present  situation.  By 
the  original  contract  for  the  Boonton  sup- 
ply between  Flynn  and  Jersey  City  the  city 
Is  entitled  to  take  the  water  by  the  million 
gallons,  as  she  has  done  continuously  now 
for  several  years ;  and,  as  long  as  that  con- 
dition continues,  the  contract  provides  that 
'^o  water  shall  be  sold  or  furnished  by  the 
contractor  to  any  other  person  or  municipali- 
ty from  any  point  on  the  main  pipe  line  be- 
tween the  Intake  at  Old  Boonton  and  the 
Bergen  reservoir  at  Jersey  City,  said  pipe  line 
or  lines  being  Intended  for  the  exclusive  use 
of  Jersey  City;  nor  shall  any  water  be  fur- 
nished from  any  waterworks  by  said  con- 
tractor to  any  consumer  of  Jersey  City  wa- 
ter.'' This  provision  gives  Jersey  Cl^  the 
exdnsiVe  right  to  the  water,  and  It  is  no 
stretch  of  language  to  hold  that  one  who  has 
the  exclnslve  right  to  the  water  has  the  con- 
trol; and,  since  no  water  can  be  furnished 
from  the  waterworlcs  to  any  consumer  of 
Jersey  City  water,  the  dty  could  no  doubt 
enforce  this  negative  covenant  by  proceed- 
ings In  equity.  Such  eKclaslve  right,  and 
the  power  to  shut  ont  other  consumers, 
amount  to  control.  One  of  the  objects  of 
the  act  of  1897  was  no  doubt  to  make  avail- 
able for  public  use  water  that  otherwise 
would  be  wasted,  and  It  was  natural  for  the 
Legislature  to  empower  a  municipality  which 
controlled  the  supply  to  vend  the  water  out- 
side, as  well  as  within,  its  municipal  limits. 
Control  Is  used  in  this  act  as  contrasted  with 
ownership.  It  does  not  connote  an  actual  pos- 
session, but  the  right  to  the  usufruct  This 
Jersey  City  lias  to  the  full  extent  We  do 
not  accede  to  the  view  that  the  language 
referred  to  was  meant  to  limit  Jersey  City 


to  the  use  of  this  water  for  its  own  Inhabit- 
ants. The  provision  was  intended  to  l>enefit 
nut  to  restrict  Jersey  City.  The  language 
itself  is  taken  from  the  si)eoiQcatlons  em- 
bodied in  the  original  proposal  of  Jersey 
City  for  bids,  and  we  can  hardly  persuade 
ourselves  that  any  one  ever  supposed  it  to 
be  a  limitation  of  the  city's  rights,  until 
this  suggestion  was  brought  out  by  the  stress 
of  the  present  case.  But  ,even  if  we  adopt 
the  view  for  which  counsel  contends  with 
evident  sincerity,  It  does  not  follow  that 
water  needed  by  Jersey  City  to  carry  out 
its  contracts  Is  not  supplied  for  the  exclu- 
sive use  of  Jersey  City,  No  one  would  con- 
tend that  the  water  was  to  be  supplied  for 
muulciiial  purposes  only.  It  was  Intended 
for  a  public  water  supply,  to  be  sold,  for 
the  most  part  to  consumers  other  than  the 
city  itself,  and  we  can  see  no  difference  in 
this  respect  between  the  rennsylvanla  Rall- 
rond  Company,  which  receives  the  watw  In 
Kearny,  and  the  Erie  Railroad  Company 
and  the  Central  Railroad  Comjiany,  which 
receive  their  water  in  Jersey  City.  If  the 
city  is  authorized  to  sell  by  the  act  of  1897 
the  provision  of  the  contract  that  the  supply 
is  for  the  exclusive  use  of  Jersey  City  does 
not  stand  In  the  way. 

Section  2  of  the  act  of  April  11,  1897  (P. 
L.  p.  232),  enacts  that  where  the  waterworks 
are  under  the  control  of  a  board  of  water 
comml8.sIoners,  no  contract  sliall  t)e  made  for 
a  term  exceeding  three  years  without  the 
consent  of  the  governing  board  of  the  city 
owning  said  waterworks.  It  Is  urged,  that 
tills  section  Invalidates  the  present  contract 
which  was  not  assented  to  by  the  board  of 
aldermen.  Section  2  evidently  applies  only 
to  a  city  which  owns  its  waterworks,  an^ 
that  Is  not  the  present  case.  If  this  view 
Is  too  narrow,  and  lays  undue  stress  upr 
on  the  words  with  which  the  section  closes, 
the  same  result  is  reached  by  taking  the 
broader  view  of  the  peculiar  powers  of  the 
board  of  street  and  water  commissioners  in 
first-class  cities.  These  powers,  under  the 
act  of  18.01  (Gen.  St  1895,  p.  465,  {  39),  and 
the  amendment  of  section  2,  Act  April  22, 
1897  (P.  L.  p.  249),  are  very  different  from  the 
powers  of  a  mere  board  of  water  commission- 
ers in  the  ordinary  sense.  It  was  said  by 
the  Court  of  Errors  and  Appeals  in  Oliver  v. 
Jersey  City,  63  N.  J.  Law,  634,  44  Atl.  709, 
48  L.  R.  A.  412,  76  Am.  St.  Rep.  228,  that 
"the  board  of  street  and  water  commission- 
ers Is  the  governing  body  of  Jersey  City,  and 
it  enacts  all  the  local  laws  of  that  city  re- 
specting streets  and  water."  Counsel  for  the 
prosecutors.  In  the  opening  of  one  of  tbe  briefs, 
speaks  of  this  very  contract  as  "the  action 
of  the  governing  body  of  Jersey  City,"  and 
we  think  he  accurately  characterizes  the 
hoard  of  street  and  water  commissioners. 
The  resolution  did  not  require  the  consent 
of  any  other  l>oard. 

We  cannot  say  that  the  contract  is  Im- 
provident   Even  if  the  price  at  which  the 
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water  Is  sold  to  the  railroad  falls  to  make 
praper  compensation  for  the  cost  of  the 
plant  and  th«  expense  of  maintaining  the  wa- 
ter department,  It  does  not  follow  that  the 
bargain  Is  a  bad  one  for  the  city.  It  enables 
the  dtj'  to  dispose  of  millions  of  gallons  of 
surplus  water  that  would  otherwise  go  to 
waste,  and  the  increase  In  the  amount  of 
sales  decreases  the  average  cost  per  million 
gallons  of  the  whole.  The  price  to  be 
paid  by  the-  railroad  is  Very  much  more  than 
the  price  paid  by  the  city  for  the  water 
alone.  Whether  the  cobtract  makes  a  suffi- 
cient allowance  to  cover  the  other  items  of 
cost  of  delivery  Is  a  matter  of  business  Judg- 
ment which,  perhaps,  does  not  admit  of 
nice  mathematical  calculation,  depending  as 
it  does  on  various  uncertain  elements.  We 
are  not  to  substitute  our  Judgment  for  that 
of  the  municipal  authorities,  unless  the  con- 
tract is  clearly  improvident,  and  that  is  not 
proven. 

We  think  the  act  of  October  11,  1907  (P. 
L.  p.  676)  does  not  sustain  the  position  of  the 
prosecutors.  Section  1  forbids  any  person, 
firm,  or  corporation  to  supply  water  to  any 
other  person,  firm,  or  corporation  for  use 
within  the  municipality,  without  the  consent 
of  the  board  having  charge  of  the  water  sup- 
ply. The  collocation  of  "corporation"  in  this 
section  with  the  words  "person"  and  "firm" 
indicates  that  a  private  corporation,  and  not 
a  municipal  corporation.  Is  meant;  and  the 
general  usage  in  our  statutory  language, 
which  makes  a  distinction  between  corpora- 
tion and  municipal  corporation,  supports  this 
construction. 

Section  2  of  the  act  does  not  make  It  Il- 
legal to  contract  for  a  supply  of  water  from 
a  source  outside  the  municipality.  What  it 
forbids  is  the  obtaining  of  water  from  an  out- 
side source,  by  means  of  pll>es  and  conduits, 
by  a  corporation  within  the  limits  of  the  mu- 
nicipality, without  the  consent  of  the  board 
having  charge  of  the  public  water  supply 
within  the  municipality.  No  penalty  Is  im- 
posed for  a  violation  of  this  section.  It  is 
not  declared  in  specific  terms  Illegal,  and  the 
only  remedy  given  by  the  act  is  an  action  at 
law  or  In  equity  to  enjoin  the  violation  of  Its 
provisions.  A  corporation  In  a  case  within 
this  section,  which  chooses  to  make  such  a 
contract,  may  perhaps  be  exposed  to  the  risk 
that  It  never  can  obtain  the  water  contracted 
for  by  reason  of  Inability  to  secure  the  neces- 
sary Consent  of  the  municipality  within 
whose  limits  it  is  doing  business,  but  that 
consent  Is  not  made  a  condition  precedent  to 
the  right  to  contract.  It  may  even  be  doubt- 
ful whether  the  Legislature  has  the  consti- 
tutional right  to  make  a  contract  for  the  pur- 
chase of  water  dependent  for  its  validity  up- 
on the  consent  of  a  third  party.  The  right  to 
prohibit,  as  this  statute  does,  the  obtaining 
of  water  by  means  of  pipes  and  conduits,  if 
it  is  to  be  Justified,  must  rest  upon  the  fact 
that  ordinarily  those  pipes  and  conduits  are 
placed  in  the  public  streets,  of  which  the  mu 


nielpality  has  control.  Whether  the  Legis- 
lature can  go  further,  and  prohibit  one  who 
buys  water  outside  the  municipality  from 
bringing  it  within  the  municipal  limits,  by 
means  of  pipes  and  conduits  laid  wholly  on 
private  property,  is  a  question  that  does  not 
now  call  for 'discussion.  If  such  an  exercise 
of  power  is  to  be  sustained.  It  must  be  upon 
the  theory  that  the  Legislature  has  the  right 
to  give  a  municipality  the  monopoly  of  the 
supply  of  water  within  its  bounds — a  right 
which  was  sustained  in  the  case  of  a  private 
"water  company.  New  Orleans  Waterworks 
Company  v.  Rivers,  116  U.  S.  674,  6  Sup.  Ct. 
273,  29  L.  Ed.  525.  Such  a  monopoly  could 
probably  only  be  sustained  in  a  case  where 
the  municipality  itself  stood  ready  to  fur- 
nish an  adequate  supply.  Fortunately,  how- 
ever, we  are  not  now  called  upon  to  pass  upon 
this  question  of  legislative  power.  Section  2 
of  the  act  of  1907  applies  only  to  municipali- 
ties maintaining  or  operating  a  public  water 
supply.  A  water  supply  necessarily  connotes 
an  adequate  supply — a  supply  which  will  en- 
able the  consumer  to  obtain  water  from  the 
municipality.  Anything  less  than  that  would 
l>e,  as  to  the  particular  consumer,  no  supply 
at  all.  That  this  must  have  been  the  legis- 
lative Intent  is  made  clear  by  the  lauguage 
Immediately  following,  which  speaks  of  the 
"supply  of  water  furnished  by  the  muuiclpal- 
Ity."  This  must  mean  the  supply  which  the 
municipality  itself  stands  ready  to  furnish. 
Unless  we  adopt  this  construction,  the  stat- 
ute would  operate  to  deprive  consumers  of 
this  prime  necessity  at  the  will  of  the  local 
board;  for  they  cannot  get  It  of  the  ntanld- 
pallty  within  whose  limits  they  are  because 
It  is  unable  to  supply  them,  and  they  cannot 
get  It  elsewhere,  except  possibly  in  barrels 
or  bottles,  because  the  local  board  refuses  Its 
consent  The  facts  of  the  present  case  make 
the  statute  Inapplicable.  On  April  22,  190U, 
when  the  contract  before  us  was  made,  the 
town  of  Kearny  was  unable  to  furnish  any 
supply  whatever  to  the  railroad  at  the  mea- 
dows shops,  a  most  important  point  for  the 
railroad  to  obtain  water;  so  Important  ap- 
parently, under  any  existing  arrangements, 
that  a  failure  to  obtain  an  adequate  supply 
at  this  point  might  paralyze  the  interstate 
traffic  over  hundreds  of  miles  of  track.  The 
town  had  a  public  water  supply  at  that  time, 
bought  from  the  water  companies.  Whether 
it  was  adequate  for  the  necessities  of  the  rail- 
road is  a  disputed  point,  but  immaterial, 
since  the  town  had  no  pipe  by  which  it  could 
supply  the  water.  The  meadows  shops  were 
several  miles  from  the  Kearny  water  system. 
The  right  to  supply  the  railroad  had  been  ex- 
pressly reserved  by  the  water  companies  In 
their  contracts  with  Kearny,  and  the  necessa- 
ry pipe  line  belonged  to  the  companies,  or  one 
of  them.  It  was  not  until  December  28, 1908, 
that  the  water  company  waived  its  reserved 
right  to  sell  water  to  the  railroad,  and  con- 
sented that  the  pipes  of  the  company  might 
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be  Dsed  as  part  of  tbe  public  water  supply 
system  of  the  town  of  Kearny,  for  the  pur- 
pose of  delivering  water  therefrom  to  the 
PennsylTanla  Railroad  at  the  meadows  shops 
or  elsewhere.  This  was  more  than  eight 
months  after  the  contract  between  Jersey 
City  and  the  railroad  company,  now  question- 
ed. It  was,  however,  only  Ave  days  after 
Kearny  had  resolved  to  take  legal  measures 
to  prevent  the  Introduction  or  continuance  or 
any  water  supply  to  the  railroad  from  any 
municipality  or  water  company  other  than 
the  supply  provided  by  the  town.  The  agree- 
ment between  the  water  company  and  Kear- 
ny of  December  28th  was  the  result  of  a 
proposal  made  by  the  water  companies  to  the 
town  on  December  23d,  and  accepted  by  the 
town  on  that  day.  It  is  evident  that  agree- 
ment was  the  result  of  an  attempt,  on  the 
part  of  the  water  companies,  to  regain  indi- 
rectly, through  the  medium  of  the  town,  the 
right  to  supply  the  railroad,  which  they  had 
lost  In  1906.  The  situation  then  is  this: 
When  the  contract  between  Jersey  CJlty  and 
the  railroad  company  was  made,  Kearny 
was  unable  to  supply  the  railroad  with  any 
water  whatever.  As  to  the  railroad  company, 
Kearny  did  not  maintain  or  operate  a  pub- 
lic water  supply.  Her  operations  were  con- 
fined to  a  part  of  her  territory  quite  remote 
from  the  meadows  shops.  The  act  of  1907  did 
not  therefore  apply,  and  the  contract  Is  not 
vitiated.    We  need  go  no  farther. 

All  that  is  before  us  for  review  is  the  reso- 
lution and  agreement  of  Apni  22d.  They 
were  within  the  power  of  Jersey  City  to 
adopt,  and  the  proceedings  are  therefore  af- 
firmed, with  costs. 

(7*  N.  J.  I.,  m) 

PAOXBSSA  ▼.  RUH. 
(Supreme  Court  of  New  Jersey.    June  7,  1909.) 

1.  Appkai,  and  Ekbob  ({  1008*)  —  Rbvmw — 
QvEsnoHs  or  Fact. 

Section  206  of  the  district  court  act  (P.  L. 
1888,  p.  6-30)  confines  the  Sapreme  Court  on 
appeal  to  tbe  consideration  of  qupRtioDB  of  law 
and  the  determination  of  tbe  legality  of  the  ad- 
minion  or  rejection  of  evidence.  QuestloQB  of 
fact  determined  °by  the  district  court  judge  or 
by  the  verdict  of  a  jnry  are  final  and  conclusive 
between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent.  Dig.  |i  3955-8969;    Dec  Dig.  | 

2.  Appkai.  akd  Ebbob  ({  987*)  —  Retikw — 

SumclBRCT  OP  BVIDENCK. 

The.  transmission  to  tbe  Supreme  Conrt 
from  tbe  district  court  of  the  Btenographer'g 
notes  as  a  state  of  the  case,  in  compliance  with 
the  act  of  1905  (P.  L.  1906,  p.  250),  confers 
upon  this  court  no  anthority  to  weigh  the  evi- 
dence. The  practice  permitted  under  this  stat- 
ute of  returning  tbe  whole  case  should  be  con- 
fined to  cases  sncb  as  those  arising  on  motions 
to  nonsuit,  or  to  direct  a  verdict,  or  where  it 
is  necessary  to  determine  whether  there  is  any 
evidence,  or  whether  there  is  an  entire  abnence 


of  evidence,  as  the  case  may  be,  to  Justif)  tht 
trial  court  in  its  rulings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  987.*] 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Conrt  of  Jersey  City. 

Action  by  Charles  Paonessa  against  Charles 
F.  Ruh.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Argued  February  term,  1909,  before  GAR- 
RISON, BEROEN,  and  VOORHEKS,  JJ. 

Isaac  F.  Goldenhorn,  for  appellant  Ran- 
dolph Perkins,  for  appellee. 

VOORHEBS,  J.  Thta  Is  an  appeal  from 
the  First  district  court  of  Jersey  City,  In 
which  judgment  was  rendered  for  the  plain- 
tiff. Suit  was  brought  to  recover  $250,  which 
the  defendant  took  as  a  bonus  to  extend  a 
mortgage  on  the  plaintiff's  property  which 
was  never  extended.  There  is  no  agreed 
state  of  the  case.  The  stenographer's  notes 
have  been  sent  up  in  lieu  thereof  und« 
the  statute  of  1905  (P.  L.  1905,  p.  259). 
Among  the  reasons  filed  are  that  the  proofs 
do  not  support  the  state  of  demand,  and 
there  was  a  variance  between  tbe  demand 
and  the  proofa  A  motion  to  nonsuit  was 
made  founded  on  these  objections.  Another 
reason  urged  was  that  there  was  no  eTldence 
before  the  court  which  would  sustain  the 
Judgment  It  was  shown  that  the  defendant, 
being  the  bolder  of  a  mortgage  about  to  ex- 
pire, was  asked  to  extend  it  for  three  yean 
or  obtain  somebody  who  would  take  a  mort- 
gage on  the  property  to  fall  due  three  years 
hence.  He  asked  and  obtained  (260  to  ac- 
complish It  A  search  of  title  was  furnished 
by  the  plaintiff.  The  plaintiff  and  his  wife 
executed  a  new  mortgage,  left  It  with  the 
defendant  to  put  on  record,  having  told  the 
defendant  that  he  was  about  to  sell  the 
property,  which  was  one  of  the  reasons  why 
he  wanted  the  extension.  Several  days  after 
he  had  left  the  mortgage  with  the  defendant, 
who  did  not  demur  to  the  arrangement,  but 
afterwards  promised  to  send  the  papers  to 
the  title  company  who  would  record  them, 
the  plaintiff  sold  the  place.  The  defendant 
did  not  place  the  mortgage  <m  record.  The 
new  loan  was  not  procured,  and  the  defend- 
ant, after  the  property  had  been  sold,  called 
In  his  mortgage.  He  had  on  the  8th  of  April 
stated  in  writing  that  tbe  plaintiff  had  paid 
his  fees  except  the  search  fees  and  the  new 
title  policy  which  were  to  be  paid  to  Mr.  Za- 
briskie.  The  state  of  demand  sets  out :  "The 
plaintiff  demands  of  the  defendant  for  that 
the  defendant  took  from  the  plaintiff  the  sum 
of  (250  as  a  bonus  to  extend  a  mortgage  on 
the  property  of  the  plaintiff,  which  said 
mortgage  was  never  extended,  and  for  this 
that  the  plaintiff  expended  tbe  sum  of  |80 


for  other  cues 
73 


MS  lains  topis  and  SMtloa  MUMBXS  la  Dts.  *  Am.  Dlfi.  1M7  to  data.  *  aaportw  Indexes 


Digitized  by 


Google 


114 


78  ATLANTIC  BBPOHTBB. 


(R.I. 


for  a  search  In  anticipation  of  obtaining  suCh 
extension." 

There,  was  evidence  from  which  the  court 
might  find  as  a  matter  of  fact  that  the  agree- 
ment made  between  the  plaintiff  and  defend- 
ant had  not  been  carried  out,  and  that  the 
consideration  for  which  the  payment  had 
been  made  to  the  defendant  had  faUed. 
These  facts  were  substantially  set  forth  in 
the  state  of  demand.  Section  206  of  the 
district  court  act  (P.  I*  189&  p.  630)  confines 
the  Supreme  C!ourt  on  appeal  to  the  consid- 
eration of  questions  of  law  or  the  determina- 
tion of  the  legality  of  the  admission  or  re- 
jection of  evidence,  and  section  205  provides 
that  the  questions  of  fact  determined  by  the 
Judge  or  upon  the  verdict  of  a  Jury  shall  also 
be  final  and  conclusive  between  the  parties. 
The  Judgment  should  therefore  be  affirmed. 
It  may  be  well  to  state  here. that  the  trans- 
mission to  this  court  of  the  stenographer's 
notes  as  a  state  of  the  case,  in  compliance 
with  the  act  of  1905  (P.  L.  1905,  p.  239),  con- 
fers upon  this  court  no  authority  to  weigh 
the  evidence.  The  practice  permitted  under 
this  statute  of  returning  the  whole  case  should 
be  confined  to  cases  such  as  those  arising 
on  motions  to  nonsuit,  or  to  direct  a  verdict, 
or  where  it  is  necessary  to  determine  wheth- 
er there  is  any  evidence,  or  whether  there  is 
an  entire  absence  of  evidence,  as  the  case 
may  be,  to  Justify  the  trial  court  In  Ita  rul- 
ings. 

(75  N.  J.  E.  SIS) 

ATWOOD  et  al.  v.  CARMBB  et  at 

WIEBKB  V.  SAME. 

(Court  of  Chancery  of  New  Jersey.     May  10, 
1909.) 

1.  MOBTOAOES    ({    606*)— FOBEOLOSUBK  — RK- 
DEHPTIOir  Pendino  Salk. 

Any  defendant,  as  to  whom  provislonB  for 
foreclosing  his  rieht  of  redemption  are  express- 
ly made  by  the  final  decree  on  foreclosure,  can- 
not be  denied  the  right  of  redemption  pending 
sale,  by  application  m  the  snit  Itself:  and,  un- 
der gection  30  of  the  chancery  act  (Rev.  1902  [P. 
L.  p.  521]),  providing  for  making  a  person  a  par- 
ty to  a  suit,  either  before  or  after  an  interlocu- 
tory or  final  decree  therein,  this  application  to  be 
made  a  party  to  the  suit  itself,  if  the  right  exists, 
can  be  made  by  a  purchaser  after  decree. 

FESd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  f  606.*] 

2.  MoRTOAOES  (J  699*)— FoBBCLOsuBE— Right 
OF  Redemption. 

The  right  of  redemption  on  foreclosure,  not 
being  by  the  terms  of  the  final  decree  cut  ott  till 
sale,  continues  till  that  time. 

[Qd.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  699.*] 

3.  MOBTGAQES    (§    594*)— FOBECLOSTJBB— OpKB- 

ATioN  OF  Decbee— Right  of  Redeiiftion. 
The  decree  itself  on  foreclosure  does  not 
operate  as  a  merger  of  the  debt,  or  of  the  es- 
tate of  the  mortgagee,  but  it  does  fix  finally,  as 
between  the  parties  and  those  claiming  under 
them,  the  time  and  method '  of  foreclosing  the 
right  of  redemption ;    and,  as  this  is  made  on 


the  application  of  eomplahiant,  who  will  have 
the  Tight  to  enforce  it  by  execution,  it  wonld 
seem  to  follow  necessarily  from  the  nature  of 
the  decree  that  every  defendant,  or  claimant 
under  him,  whose  right  of  redemption  is  for  com- 
plainant's benefit,  made  subject  to  foreclosure 
on  the  sale,  must  still  have  the  right  et  redemp- 
tion after  decree. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  594.*] 

4.  MOBTOAOES  (J  594*)— FOBECLOStJBB— RlGHl 
OF  Redekptior. 

Before  any  decree  for  sale  taken  by  the 
first  mortgagee,  or  at  least  before  the  filing  of 
the  bill  to  foreclose,  a  subsequent  incumbrancer, 
in  order  to  redeem  against  the  first  mortgagee's 
consent,  must  show  special  equities. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  i  694.*] 

5.  MOBTGAQEB  (f  694*)— FOBECIX)STJBB— RiOHT 
OF   REnEUPTION. 

By  electing  to  take  decree  against  subse- 
quent incumbrancers  and  to  have  a  sale  fore- 
closing their  equities  of  redemption,  the  first 
mortgagee  must,  pending  the  sale,  proceed  sub- 
ject to  their  right  of  redemption,  as  the  decree 
in  sucb  a  case,  at  least  if  complainant  is  pro- 
ceeding to  sale  under  his  execution,  creates  a 
special  equity,  which  leaves  defendnnts  the  ab- 
solute right  of  redemption  pending  the  sale. 

[EM.   Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  694.*] 

&  MOBTOAOES  (I  006*)— Fobeclosttrb— Mait- 
ITER  OF  Redemption  Pending  Sale  and 
Pebsons  ENTTTLEn— Matters  to  be  Set- 
tled BY  Application  in  Sdit. 

The  manner  of  redemption  pending  sale  on 
foreclosure,  and  the  persons  entitled  thereto,  are 
matters  which  should  be  settled  by  application 
in  the  suit  itself,  in  order  to  control  the  execu- 
tion; and,  as  equities  as  to  the  right  of  redemp- 
tion may  exist  between  different  defendants,  no- 
tice of  the  application,  if  necessary,  should  be  giv- 
en to  the  defendants  who  might  be  affected,  as 
well  as  to  complainant,  and  so  a  decree  providing 
for  a  sale  only,  and  not  for  redemption,  must,  il 
complainant  so  insists,  be  so  controlled  or  modi- 
fied on  application  for  further  directions  in  the 
suit  or  to  control  the  execution,  and  cannot  be 
affected  by  a  mere  payment  to  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  i  606.*] 

7.  Mortgages  (|  606*)— Fobeolosubb— Vabt- 
iNG  Rights  of  Complainant  in  Decree. 

The  rights  of  a  complainant  given  by  a 
decree  on  foreclosure,  should  not  be  varied, 
without  his  consent,  onless  by  a  subsequent 
order  of  court. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  f  606.*] 

8.  mobtoaoes  (i  600*)  —  fobeolobttbi  — 
Amount  Reqitibed  to  Redeem. 

A  second  mortgagee  will  be  entitled  to  re- 
deem pending  sale,  on  payment  of  the  amount 
of  a  decree  on  foreclosure  of  a  first  mortgage, 
with  interest  and  sheriff's  costs,  and  also  the 
amonnt  paid  bv  a  purchaser  of  the  decree  for 
insurance  on  the  premises  since  his  porehase, 
which  he  is  entitled  to  add  to  the  decree,  as  the 
original  mortgage  covered  such  insurance  which 
had  expired ;  but,  as  against  subsequent  incum- 
brancers without  notice,  he  could  not  add  to  tli* 
decree  an  amonnt  previously  deducted  for  pay- 
ments made  by  the  mortgagor,  which  inure,  by 
operation  of  law,  to  the  benefit  of  the  subse- 
quent incumbrancers. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  {  600.*] 
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9.  llateroAmm  (H  606*)  —  Pobeclosube— Peb- 
60M  TO  Whom  Patkent  Must  be  Hade  or 

REDEUmON. 

The  payment  en  redemption  pendtnt:  sale 
m  foreclosare  must  be  made  to  complainant,  or 
his  solicitor,  within  a  time  to  be  fixed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  60e.»] 

10.  MORTOAQES      (I      606*)    —    FOBBCLOSTJBB — 

Rights  or  Second  Mobtoaoee  on  Redevp- 

noN. 

On  redemption  by  a  second  mortgagee  pend- 
ing sale  on  foreolosare  of  a  first  mortgage,  be  is 
entitled  to  the  bond  and  first  mort{[a);e  uncan- 
reled,  and  his  right  to  such  redemption  and  de- 
livery cannot  be  prejudiced  by  a  supplemental 
bill  to  add  to  the  decree,  filed  withoat  notice 
to  parties  adversely  affected. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  {  006.*] 

U.   fcQUITT     (I     429*)  —  StTPPI-EMENTAL    BTLL 

Addino  to  Decree— Necessitt  or  Notice 

TO  Advebss  Partus. 

Tender  strict  practice,  a  supplemental  bill 
to  add  to  the  terms  of  a  decree  cannot  be  filed 
withoat  notice,  at  least  to  parties  adversely  af- 
tected. 

[£!d.  Note.— For  other  caseB,  see  Eqnity,  Cent. 
Dig.  I  103U;    Dec  Dig.  i  429.*] 

Salt  by  Laura  A.  Atwood  and  otbers 
against  Abble  A.  Carmer  and  others  for 
foreclosure  of  a  mortgage.  In  wliicb  com- 
plainants obtained  a  decree;  and  suit  by 
b'rederlok  Wieblce  against  Abble  A.  Carmer 
and  otbers,  to  Increase  the  decree  on  the 
foreclosure  which  had  been  assigned  to  him, 
and  to  enjoin  the  sale.  Rights  of  tbe  parties 
as  to  retlemptlon  pending  sale  determined, 
and  tbe  bill  filed  by  Wiebke  is  dlsmlBsed  as 
to  one  of  tlie  defendants  without  prejudice. 

V,  Leblbacb,  for  complainant  Wieblce.  Mr. 
Dram  and  R.  C.  Pitney  for  defendants  Neigh- 
bor and  others. 

EMERY,  V.  O.  The  complainant  Mrs.  At- 
wood, holder  of  a  first  mortgage,  obtained  a 
final  decree  on  foreclosure  on  November  23, 
1903,  directing  a  sale  of  the  mortgaged  prem- 
ises for  the  payment  of  her  debt,  $12,7G5, 
with  Interest  from  November  21,  1905.  The 
mortgagors  and  owners,  Mr.  and  Mr.  Carmer, 
were  parties  defendant,  as  were  also  subse- 
qnent  incumbrancers,  including  George  W. 
Cole,  the  second  morti.;agee.  No  proof  of 
tbe  subsequent  claims  was  made  in  the  fore- 
closure suit,  and  tbe  decree  for  sale  directed 
payment  only  of  the  complainant's  mortgage, 
tbe  surplus,  if  any,  to  be  brought  into  court. 
The  final  decree  further  directed  "that  the 
defendant  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
tion of,  in,  and  to  the  said  mortgaged  prem- 
ises, when  sold  as  aforesaid,  by  virtue  of 
this  decree."  The  original  execution  contain- 
ed directions  as  to  sale  of  tbe  mortgaged 
premises  to  pay  complainant's  debt  and  pay 
the  surplus  into  court  This  was  issued 
Deceml>er  21,  1906,  returnable  to  February 
term,  1906,  but  the  premises  were  not  sold 
onder  this  execution,  and  by  order  of  the 


court,  made  about  two  years  later  on  com- 
plainant's ex  parte  application  (March  2, 
1908),  a  new  execution  was  issued  for  the 
payment  of  $12,420  as  still  unpaid  on  tbe 
decree,  with  interest  from  August  19,  1907. 
After  the  issue  of  the  new  execution,  James 
Howard  Weils,  the  son-in-law  of  Mr.  and 
Mrs.  Carmer,  to  whom  they  made  a  volun- 
tary conveyance  of  the  mortgaged  premises 
on  February  16,  1906  (shortly  after  tbe  de- 
cree and  first  execution),  filed  a  bill  on 
April  18,  1908,  against  Mr.  and  Mrs.  Atwood. 
to  set  aside  tbe  order  for  new  execution, 
and  stay  sale  under  it,  to  which  suit  the 
complainant's  solicitor,  Mr.  Bart,  and  the 
sheriff  were  also  partlea  The  sale  was  re- 
strained pendente  lite,  and  by  final  decree, 
made  by  consent  in  the  Wells-Atwood  suit 
on  December  23,  1908,  It  was  decreed  that 
the  decree  and  new  execution  in  the  Atwood- 
Carmer  suit  remain  effective,  but  that  the 
execution  be  amended  in  so  far  as  to  require 
the  sheriff  to  make  of  the  premises  the 
amount  directed  in  It,  less  $353.20,  with  in- 
terest from  September  24,  1908.  The  deduc- 
tion is  the  amount  found  by  the  master'* 
report  in  the  case  to  have  been  paid  by,  or 
on  behalf  of,  the  mortgagor  or  owner  of  the 
equity,  and  not  credited  tiefore  tbe  issue  of 
the  new  execution.  The  restraint  of  sale 
under  the  new  execution  was  also  drscharg- 
ed,  and  the  sheriff,  after  several  adjourn- 
ments, under  the  direction  of  Mrs.  Atwood's 
solicitor,  who  declined  to  grant  further  de- 
lay, proposed  to  sell  tbe  property  on  Febru- 
ary 10,  1909.  Under  an  arrangement  made, 
or  claimed  to  have  been  made,  with  Mr. 
Carmer,  on  behalf  of  his  wife  as  the  equi- 
table owner,  a  Mr.  Wiebke  then  bought  the 
Atwood  mortgage  and  decree,  and  on  Fet>- 
ruary  10,  1900,  the  day  fixed  for  the  sale, 
Wiebke  took  an  assignment  of  the  bond, 
mortgage,  and  decree.  Mrs.  Atwood  refused 
to  assign,  unless  she  received  the  full  amount 
of  the  second  execution,  without  credit  for 
tbe  deduction  directed  by  the  decree  in  the 
Wells-Atwood  suit,  and  Wiebke,  as  part  of 
the  consideration  for  the  assignment,  and, 
as  be  claims,  by  agreement  with  Mr.  Carmer, 
was  to  purchase  the  property  at  tbe  sal* 
for  tbe  full  amount  of  tbe  execution,  without 
deduction,  and.  If  he  purchased,  hold  the 
premises  for  Six  months,  subject  to  an  agree- 
ment to  reconvey  on  repaying  within  that 
time  the  amount  advanced,  with  other  ad- 
vances for  Insurance,  taxes,  etc.  On  taking 
tbe  assignment  the  sale  was  adjourned  until 
February  24,  1909.  In  the  meantime  Mr. 
Carmer,  who  acted  for  Mrs.  (farmer,  and 
Wells,  who  held  tbe  title  for  Mrs.  Carmer, 
applied  to  Mr.  Neighbor,  and  also  to  a  Mr. 
Stickle,  for  advances  necessary  to  take  up 
the  Atwood  mortgage;  and,  as  part  of  the 
plan  for  carrying  out  this  arrangement.  Wells 
made  a  voluntary  conveyance  of  the  prop- 
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erty  to  a  Mr.  Uatthews,  acting  on  behalf 
of  Mr.  Stickle  and  Mr.  Neighbor.  The  real 
equity  of  redemption  In  the  premlsea  appar- 
ently Btin  remained  In  Mrs.  Carmer  at  the 
time  of  the  present  application,  but  she  has 
Fluce  died.  Mr.  Neighbor,  on  February  24, 
1909,  took  an  assignment  of  the  mortgage 
from  Cole,  who  was  a  party  to  the  original 
Atwood-Carmer  suit,  as  mortgagee,  and  Mr. 
Neighbor,  who  was  not  a  party  to  that  suit, 
also  held  later  mortgages ;  one  given  to  him 
by  Mr.  and  Mrs.  Carmer  Janaary  26,  1906, 
after  the  decree  in  the  snit,  another  by 
Wells  on  December  17,  1907.  On  February 
24,  1909,  at  the  sheriff's  office,  and  t)efore 
the  sale  was  opened,  Mr.  Oram,  a  solicitor, 
who  declared  be  was  acting  on  behalf  of  Mat- 
thews as  the  owner  of  the  equity  of  redemp- 
tion, offered  to  pay  to  Mr.  Wiebke,  who  was 
present  with  his  solicitor,  Mr.  Oreenberg, 
the  amount  due  on  the  decree,  and  asked  for 
an  assignment  of  the  decree.  They  refused 
unless  the  $358.20  which  had  been  paid  to 
Mrs.  Atwood  was  also  paid.  Mr.  Oram  then 
offered  to  pay  the  sheriff  the  amount  due 
on  the  decree,  but  did  not  expressly  offer 
the  amount  in  satisfaction  of  the  decree. 
The  sheriff,  by  Mr.  Greenberg's  directions, 
refused  to  receive  It,  and  the  sale  was  ad- 
journed to  March  3, 1909.  Wiebke  on  March 
2d  filed  his  bill,  claiming  the  benefit  of  the 
decree  to  secure  his  additional  claims,  and 
to  enjoin  the  sale  under  the  execution,  and 
for  an  accounting  as  to  what  Is  due  under 
the  decree.  Including,  among  other  things, 
insurance  on  the  premises  not  included  In 
the  decree.  The  defendants  to  this  bill  are 
Mr.  and  Mrs.  Carmer,  Wells,  Cole,  Neigh- 
bor, and  the  sheriff,  but  none  of  the  par- 
ties to  the  original  bill,  except  Mr.  and  Mrs. 
Carmer  and  Cole.  On  the  application  for 
preliminary  injunction  it  appeared  to  me, 
from  the  answering  affidavits  filed,  that,  a» 
to  the  defendant  Neighbor,  a  snlMeqgent 
mortgagee,  the  substantial  question  was 
whether  the  arrangement  with  Carmer  (claim- 
ed to  be  acting  on  behalf  of  the  owner  of 
the  equity),  as  to  the  decree  standing  for 
more  than  the  amount  due  after  deducting 
the  credit  of  $353.20,  was  valid,  or  could  be 
enforced  to  the  detriment  of  his  security; 
and,  for  the  purpose  of  bringing  about  a 
final  hearing  on  this  question,  with  little 
delay  and  expense,  I  suggested  that  Neigh- 
bor, as  sul>sequent  mortgagee,  file  a  petition 
in  the  original  foreclosure  suit  for  redemp- 
tion of  the  Atwood  mortgage,  on  paying  the 
amount  due  on  the  decree.  Such  petition 
was  accordingly  filed,  and  hearing  on  the 
same  came  on  together  with  hearing  on  the 
application  for  injunction  In  the  Wlebke- 
Matthews  snit,  the  affidavits  being  used  to- 
gether, and  the  affiants  cross-examined  In 
open  court  on  both  sides  so  far  as  desired. 
On  the  hearing  it  was  conceded  by  counsel 
for  Wiebke  that,  in  view  of  the  decisions  of 
onr  oonrts,  called  to  bis  attention  since  the 
filing  of  the  bill.  It  could  not  be  claimed  that; 


as  against  subsequent  Incumbrancers,  the 
amount  claimed  to  have  been  agreed  to  be 
paid  by  Carmer  In  addition  to  the  face  of 
the  decree  could  be  added;  but  It  is  now 
claimed  that,  as  against  the  Oarmers  and 
Wells  and  Matthews,  voluntary  grantees, 
the  agreement,  If  proved  on  the  final  hear- 
ing, may  be  effective  to  charge  their  interest 
in  the  premises  subjeiit  to  the  previous  in- 
cumbrances. The  injunction  pendente  lite 
asked  is  against  the  sheriff  receiving  from 
any  of  the  d^efendants  any  sum  in  settlement 
of  the  execution,  and  a  temporary .  restrain- 
ing order  against  the  sheriff  also  to  that 
effect  was  made.  As  to  the  defendant  Neigh- 
bor, it  is  clear  that,  if  he  has  the  right  after 
the  decree  for  sale",  which  was  made  on  the 
foreclosure  to  redeem  or  satisfy  the  mort- 
gage by  paying  the  amount,  either  by  way 
of  redemption  or  satisfaction,  then  the  re- 
strain against  the  sheriff  should  not  embrace 
him,  if  the  sheriff  is  the  proper  officer  or 
person  to  whom  payment  should  l>e  made  on 
redemption.  The  real  question,  so  far  as 
be  is  concerned,  is  whether,  after  a  decree 
such  as  was  made  in  this  case,  a  subsequent 
Incumbrancer,  becoming  such  after  the  de- 
cree, can,  without  becoming  a  party  to  the  ' 
suit,  and  also  without  an  order  of  the  court, 
pay  to  the  sheriff,  against  complainant's  con- 
sent, the  amount  of  the  decree,  and  whether 
a  tender  of  such  .payment,  coupled  either 
vrith  a  demand  for  an  assignment,  or  with  a 
demand  that  the  bond  and  mortgage  be  de- 
livered uncanceled,  is  a  valid  tender,  unlcBS 
made  by  an  order  of  the  court  In.  the  cause 
after  the  decree  and  before  sale,  fixing  the 
manner  In  which  the  right  of  redemption  or 
satisfaction  is  to  be  exercised  in  case  the 
parties  do  not  agree. 

In  Cassldy  v.  Bigelow,  25  N.  J.  Eq.  112 
(1874),  Chancellor  Runyon  held  that  a  second 
mortgagee  bad  an  absolute  right  to  redeem 
the  first  mortgage  at  any  time  after  it  was 
due,  and  to  receive  an  assignment,  but  this 
absolute  right  was  denied  by  the  Court  of 
Errors  and  Appeals,  and  the  right  of  the  sec- 
ond mortgagee  to  redeem  against  the  consent 
of  the  first  mortgagee  was  declared  to  exist 
only  in  case  of  special  equities,  such  as  en- 
dangering his  security,  of  which  the  first 
mortgagee  must  be  advised,  and  the  right  to 
an  assignment  was  denied.  In  this  case  the 
subsequent  mortgagee,  after  decree  for  sale, 
and  before  sale,  filed  a  bill  to  redeem  after 
a  tender  of  amount  due  to  the  mortgagee 
himself,  on  the  decree  demanding  an  assign- 
ment The  mortgagee  refused  to  accept  the 
tender  and  deliver  an  assignment,  but  offer- 
ed to  accept  the  amount  due  in  satlsfactloa 
of  the  decree.  The  court  below  held  that  the 
tender  was  good,  and  decreed  redemption  on 
paying  the  amount  due,  without  interest,  and 
with  an  assignment,  basing  its  decree  on  a 
general  and  absolute  right  of  the  second 
mortgagee  to  redeem.  The  0>urt  of  Appeal, 
holding  the  tender  accompanied  by  a  demand 
of  assignment  not  good,  directed  a  redemp. 
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tlon,  wlttaoat  assignment,  snd  on  i>ayment  of 
principal.  Interest,  and  costs,  basing  the  right 
of  redemption  solely  on  the  special  equities 
of  the  case,  and  directed  that  on  the  pay- 
ment the  second  mortgagee  should  be  sub- 
rogated. In  neither  court  was  the  question 
eonaldered  whether,  after  a  decree  for  sale 
proTldlng  that  a  defendant's  equity  of  re- 
demption should  be  foreclosed  by  sale,  there 
was,  pending  the  sale,  any  right  of  redemp- 
tion by  application  In  the  foreclosure  snit  it- 
self. In  several  cases  I  have  had  occasion 
to  consider  specially  this  status  as  to  redemp- 
tion pending  sale,  under  a  decree  of  this 
character,  and  I  am  not  able  to  reach  a  con- 
clusion denying  such  right  to  any  defendant 
as  to  whom  provisions  for  foreclosing  his 
right  of  redemption  are  expressly  made  by 
the  final  decree:  And  under  section  80  of 
the  chancery  act  (Rev.  1902  [P.  L.  p.  521])  this 
application  to  be  made  a  party  In  the  suit  It- 
self. If  the  right  exists,  can  be  made  by  a 
purchaser  after  decree. 

The  above  decree,  for  sale  to  pay  com- 
plainant's debt  only,  contained.  It  will  be  ob- 
served, a  decree  also  foreclosing  all  rights 
of  defendants,  "when  sold  as  directed  by  the 
decree."  This  decree  for  sale,  made  under 
section  63  of  the  chancery  act.  Is  In  lieu  of 
the  decree  of  strict  foreclosure.  Such  decree 
fixed  a  time  beyond  wliich  the  right  of  re- 
demption ceased,  and  the  fixing  of  snCh  time 
was  a  necessary  Incident  to  making  the 
equitable  right  to  redeem  available.  Pend- 
ing this  time,  the  right  of  redemption  exist- 
ed, and  the  court,  lo  a  strict  foreclosure  suit, 
often  enlarged  It  beyond  the  time  fixed.  2 
Dan.  Ch.  Pr.  •999  (6th  Am.  Bd.).  And  the 
right  of  redemption  not  bolng  by  the  terms 
of  the  final  decree  cut  off  until  sale,  It  must, 

1  think,  continue  to  exist  nntU  that  time. 

In  Campbell  v.  Macomb,  4  John.  Ch.  (N. 
T.)  534  (Ch.  Kent,  1820),  this  right  of  redemp- 
tion, by  paying  off  the  decree,  ^tras  given  to 
the  purchaser  of  the  equity  of  redemption, 
and  for  the  reason  (page  636)  that  the  whole 
Indacement  to  the  sale  is  to  obtain  satisfac- 
tion of  the  sum  actually  du&  Under  ths 
English  practice  the  decree  for  sale  In  fore- 
closure contains  the  express  provision  that, 
"after  default  In  payment,"  the  sale  be  made. 

2  Dan.  Ch.  Pr.  •1266.  In  Howard  Savings 
Institution  V.  Essex  B.  &  L.  Assoc,  46  AtL 
223  (N.  J.  Ch.  1900),  I  held  that,  if  the  owner 
of  the  equity  by  purchase  after  decree,  and 
with  complainant's  consent,  i>ald  the  amount 
of  the  decree  to  the  aherlS,  in  satisfaction  of 
tlie  decree,  he  was  entitled  to  a  delivery  by 
the  complainant  of  the  mortgage  canceled, 
or  for  the  pnri>ose  of  cancellation,  and  might 
enforce  dellvely  by  petition  in  the  suit 

The  decree  Itself  does  not  operate  as  a 
merger  of  the  debt,  or  of  the  estate  of  the 
mortgagee  (Deshler  v.  Holmes  [Err.  &  App. 
1888]  44  N.  J.  Bq.  685,  18  Atl.  75),  but  it  does 
fix  finally,  as  between  the  parties  and  those 
dalmlng  under  them,  the  time  and  method 
of  foreclosing  the  right  of  redemption ;  and. 


as  this  Is  made  On  the  an>Ilcatlon  of  the 
complainant,  who  will  have  the  right  to  en- 
force It,  by  the  issuing  of  the  execution  di- 
rected. It  would  seem  to  follow  necessarily 
from  the  nature  of  the  decree  that  every  de- 
fendant, or  claimant  under  him,  whose  right 
of  redemption  is  thus  for  complainant's  boi- 
eflt  made  subject  to  foreclosure  upon  the 
sale,  nnder  the  decree,  must  still  have  the 
fundamental  equitable  right  of  redemption 
after  decree. 

Before  any  decree  for  sale  taken  by  the 
first  mortgagee,  or  at  least  before  the  filing 
of  his  bill  to  foreclose,  the  rule  settled  by  the 
Court  of  Errors  and  Appeals  (Cassldy  v. 
Bigelow),  as  generally  applicable,  would  ap- 
ply, viz.,  that  against  the  first  mortgagee's 
consent,  the  subsequent  Incumbrancer,  In  or- 
der to  redeem,  must  show  special  equities. 
A  first  mortgagee,  who  has  not  by  his  own 
judicial  proceedings  called  upon  the  subse- 
quent incumbrancers  to  pay  his  mortgage,  or 
directly  affected  or  Impaired  the  right  of  the 
subsequent  Incumbrancer  to  realize  on  his 
security.  Is  in  a  position  to  claim  the  pro- 
tection of  this  general  rule  against  redemp- 
tion, so  long  as  he  desires  the  security  to  re- 
main. But  by  filing  a  bill  which  in  terms 
asks  a  decree  or  payment  and  foreclosure  on 
default,  followed  by  taking  a  decree  for  sals 
to  pay  his  mortgage,  and  expressly  foreclos- 
ing the  equity  of  redemption  of  subsequent 
incumbrancers  on  such  sale,  he  calls  on  the 
subsequent  incumbrancers  and  the  owner  for 
payment  By  his  own  act  he  has  affected 
their  securities,  and  any  suit  to  enforce  them 
would  be  subject  to  a  sale  under  his  execu- 
tion at  any  time.  It  seems  to  me,  tlwrefore, 
that,  having  elected  to  take  decree  of  for» 
closure  against  subsequent  Incumbrancers, 
and  to  have  a  sale  foreclosing  their  equities  ' 
of  redemption,  the  first  mortgagee,  who  is 
proceeding  to  a  sale  tmder  his  ocecutlon, 
must,  pending  the  sale,  proceed  subject  to 
the  right  of  redemption.  This  right  of  re- 
demption is  the  fundamental  equitable  right, 
the  existence  of  which  is  the  sole  basis  of 
the  entire  proceeding  In  equity,  and  It  must 
exist,  I  think,' until  by  express  decree  it  Is 
foreclosed.  Such  foreclosure  is  never  de- 
creed in  equity  without  an  opportunity  for 
redemption,  and  the  question,  therefore.  Is 
whether  a  decree  for  sale  to  pay  a  prior  In- 
cumbrance, .  and  foreclosing  subsequent  In- 
cumbrancers on  sale,  does  not  of  itself,  in 
the  absence  of  express  provision  to  the  con- 
trary In  the  decree,  create  a  special  equity, 
which  leaves  to  the!  defendants  thus  to  be 
foreclosed  the  absolute  right  of  redemption 
pending  the  sale.  I  think  this  is  the  effect 
to  be  given  to  the  decree,  at  least  If  the  com- 
plainant is  proceeding  to  sale  under  his  ex- 
ecution. The  manner  of  this  redemption 
pending  sale,  and  the  persons  entitled  to  It, 
are  matters  which  should  be  settled  by  ap- 
plication, in  the  suit  Itself,  for  the  purpose 
of  controlling  the  execution  for  sale.  And  as 
equities  la  reference  to  this  right  of  redemp- 
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tion  may  exist  between  different  defendants, 
notice  of  the  application  should  perhaps  reg- 
ularly be  given  to  the  defendants  who  might 
be  aftected,  as  well  as  to  the  complainant. 
Regularly  the  control  of  the  execution,  so  as 
to  authorize  the  sheriff  to  execute  or  return 
the  writ,  otherwise  than  by  the  sale  express- 
ly directed,  should  be  by  order  or  decree  of 
the  court.  In  this  respect  a  decree  for  sale 
In  foreclosure  differs  from  a  Judgment  at 
law,  which  merges  the  original  debt,  and 
where  the  sheriff,  without  further  direction. 
Is  entitled  to  receive  payment  in  satisfaction 
of  a  fieri  facias  without  sale.  1  Arcb.  Pr. 
•269. 

In  the  present  case  Mr.  Neij^lwr  claims 
the  right  to  make  payment  to  the  sheriff,  as 
second  mortgagee,  and  to  have  the  delivery 
of  the  bond  and  mortgage  uncanceled,  leav- 
ing to  him  the  benefit  of  the  mortgage  and 
decree ;  and  the  tender  to  complainant  before 
suit,  made  on  behalf  of  the  owner,  was  ac- 
companied by  the  demand  of  an  assignment, 
and  the  offer  to  pay  the  sheriff  the  amount 
of  the  decree,  made  on  behalf  of  this  owner, 
was  not  made  in  satisfaction  of  the  decree 
and  mortgage.  These  questions,  as  well  as 
the  rights  to  redeem,  as  between  defendants, 
must  be  settled  by  the  court,  and  upon  notice, 
If  necessary,  by  an  application  In  the  suit  to 
control  the  execution  for  this  purpose.  And 
in  the  absence  of  any  express  provision  In  the 
decree  itself  as  to  redemption  after  decree, 
the  express  direction  for  sale  only,  to  pay 
the  debt,  must,  it  complainant  so  insists,  be 
80  controlled  or  modified  upon  application 
for  further  directions  in  the  suit  or  to  con- 
trol the  execution,  and  cannot  be  effected  by 
a  mere  payment  to  the  sheriff,  nor  should 
bis  rights  given  by  the  decree  be  varied, 
without  his  consent,  unless  by  a  subsequent 
order  of  the  court. 

The  defendant  Neighbor,  as  second  mort- 
gagee, will  be  entitled  to  redeem  upon  pay- 
ment to  complainant  of  the  amount  of  the 
decree,  with  interest  and  sheriff's  costs,  and 
also  the  amount  actually  paid  by  Wlebke  for 
insurance  on  the  premises  since  purchasing 
the  decree.  As  the  original  mortgage  covered 
such  Insurance  which  had  expired,  the  pur- 
chaser had  the  right  to  protect  his  Interest 
by  insurance  after  the  decree,  and  by  supple- 
mental bill,  or  otherwise,  if  necessary,  to 
have  this  amount  added  to  the  decree.  Wieb- 
ke  is  not,  however,  entitled,  as  against  subse- 
quent Incumbrancers  without  notice,  to  add 
to  the  decree  the  amotmt  previously  de- 
ducted, as  being  paymefats  made  by  the  own- 
er. By  operation  of  law  such  payments  inure 
to  the  benefit  of  the  subsequent  incumbran- 
cer. Traphagen  v.  Lyons,  38  N.  J.  Eq.  613, 
and  cases  cited  on  page  615,  etc.  (Brr.  & 
App.  1884).  This  payment  of  the  amount  due 
on  the  decree,  with  interest  and  insurance, 
together  with  the  sheriff's  costs  for  which 
complainant  is  liable,  must  be  made  to  the 


complainant,  or  his  solicitor,  within  a  time 
to  be  fixed,  and  on  such  payments  the  In- 
cumbrancer redeeming  (Mr.  Neighbor)  is  en- 
titled to  a  delivery  of  the  bond  and  mortgage 
uncanceled.  His  right  to  such  redemption 
and  delivery  cannot  be  prejudiced  by  a  sup- 
plemental bill,  based  on  the  right  to  add  to 
the  decree.  Under  strict  practice  a  supple- 
mental bill  to  add  to  the  terms  of  the  decree 
cannot  be  filed  without  notice,  at  least  to 
parties  adversely  affected  (2  Dan.  Ch.  Pr. 
*1523,  etc.) ;  and,  on  such  application,  had  it 
been  made,  the  right  of  Neighbor  to  redeem 
would  have  been  protected.  As  to  Neighbor, 
therefore,  upon  his  paying  the  amount  due 
on  the  decree,  the  bill  filed  by  Wlebke  to 
have  the  amount  of  the  decree  increased  will 
be  dismissed  as  against  him,  but  without 
prejudice  to  filing  a  bill  against  him  to  re- 
deem his  mortgages,  as  well  as  the  amount 
paid  complainant.  In  case  Wlebke  on  his  suit 
obtains  a  final  decree  establishing  his  addi- 
tional claim  as  a  lien  on  the  lands.  On  set- 
tling the  order  I  will  hear  counsel  as  to  any 
further  directions.  Order  will  be  settled  on 
Monday,  May  10th.  at  2:80  p.  m.,  at  chau- 
cery  chambers,  Newark.  Costs  will  not  be  al- 
lowed to  either  party — not  to  the  complain- 
ant Wlebke,  because  the  substantial  and  only 
dispute  between  himself  and  Mr.  Neighbor, 
at  the  time  of  the  disputed  tender,  was  the 
right  to  add  the  additional  amount  to  the  de- 
cree, which  dispute  has  been  decided  against 
complainant  on  the  basis  of  decisions  previ- 
ously made,  and  covering  the  point  involved 
— nor  will  costs  be  allowed  to  the  defendants 
applying  to  redeem,  because  an  assignment 
was  demanded  or  requested  at  the  time  of 
tender,  and  because  the  offer  to  pay  the  sher- 
iff was  not  an  offer  of  payment  In  Batlsfa<> 
tion  of  the  decree,  and  the  present  applioation 
is  for  a  payment,  with  claim  for  a  delivery 
of  the  bond  and  mortgage  uncanceled.  Such 
payment  complainant,  after  his  decree  for 
sale,  was  not  bound  to  consent  to;  nor  was 
the  sheriff  authorized  to  accept  It  unless  or- 
dered by  the  court. 

(7t  N.  J.  B.  my 

TAYLOR  V.  PUBLIC  SFRVTCE  CORPORA- 
TION OF  NEW  JERSEY  et  al. 

(Court  of  Chancery  of  New  Jersey.     April  28, 
1909.) 

1.  Ei-EerEiciTT    (J    6*)  — UsK    of    Stbeets  — 
RiGirrs  OF  Landowner. 

Under  Act  May  22.  1894  (P.  L.  p.  477),  au- 
thorizing cities  to  prect  poles  in  the  sti-eets  for 
public  lighting  without  the  consent  of  abutting 
landowners  or  previous  designation  of  the 
streets,  a  landowner  cannot  restrain  the  placing 
of  poles  and  wires  in  front  of  his  premises  for 
transmission  of  electricity  for  public  lighting. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Dig.  i  6.*] 

2.  Electbicity    (I   6*)  —  Use   of   Stbbitb  — 
Rights  ov  Landowweb. 

A  landowner  may  restrain  the  maintenance 
of  poles  and  wires  in  front  of  his  premiseB  for 
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tmnsmission  of  electricity  for  private  lighting, 
where  the  previous  designation  of  the  streets  by 
the  city  has  not  been  made,  and  the  consent  of 
the  abutting  landowner  has  not  been  obtained, 
as  required  by  Act  May  10,  1884  (P.  L.  p.  331), 
Aeta  1883  (P.  L.  p.  412),  and  Acts  1806  (P.  L. 
p.  322). 

[EU.  Note.— For  other  cases,  se«  Electricity, 
Dec  Dig.  S  6.*] 

3.  EurcTBicnr   (J    6*)  —  Statutobt    Phovi- 
aioNs  —  CuBATivK  Statutes  —  Conbtbuo- 

WON. 

Act  May  18,  1888  (P.  L.  p.  458),  curing 
defects  in  proceedings  by  municipalities  pur- 
portinj;  to  authorize  electric  lighting  companies 
to  construct  and  maintain  lines  for  furnishing 
light,  was  intended  to  cure  irregularities  and  in- 
validities of  municipal  action,  and  did  not  af- 
fect the  right  of  a  landowner,  whose  consent 
was  not  obtained  to  the  construction  of  a  line  in 
front  of  his  premises  as  required  b]r  law,  to 
maintain  an  action  to  restrain  the  maintenance 
of  such  line. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  {  6.*] 

4.  EJLKCTBicmr  (|  6*)  —  Restraining  Misuse 
OF  Electbic  Lines-^Turisdiction. 

Equity  has  jurisdiction  to  restrain  an  elec- 
tric lighting  company  from  misusing  the  wires 
on  poles  in  front  of  complainant's  premises  by 
the  transmission  of  an  unauthorized  and  excess- 
'.ve  voltage. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  ^  6.*] 

Bill  by  Alexander  M.  Taylor'  againat  the 
Public  Service  Corporation  of  New  Jersey 
and  the  Paterson  &  Passaic  Gas  &  Electric 
Company  for  ibjunction.  Heard  on  pleadings 
and  proofs  In  open  court  Decree  for  com- 
plainant. 

This  is  a  bill  filed  by  the  complainant,  who 
is  the  owner  of  real  estate  in  the  city  of 
Passaic  to  restrain  the  defendants  from 
stringing  and  using  certain  wires,  to  convey 
dectricity,  on  poles  in  front  of  the  complain- 
ant's property. 

The  issues  and  facts  will  be  fully  stated 
hereafter. 

Geo.  P.  Rust  and  Arthur  S.  Corbln,  for 
complainant  L.  D.  H.  Gllmour,  for  defend- 
ants. 


GARRISON,  y.  a  The  complainant  is  the 
owner  of  a  tract  of  land  fronting  for  about 
240  feet  on  Central  avenue  in  the  city  of 
Passaic,  having  acquired-  title  thereto  in 
April  of  1899.  Upon  his  land  is  erected  a 
row  of  tbree-story'  brick  stores  and  dwellings, 
the  dwelling  portions  of  wliidi  are  occupied 
by  some  30  families. 

The  Public  Service  Corporation  is  the  les- 
see of  the  Paterson  &  Passaic  Gas  &  Electric 
Company,  which  was  formed  by  the  consoli- 
dation of  the  Passaic  Lighting  Company  and 
several  other  companies.  The  Passaic  Light- 
ing Company,  In  turn,  was  formed  by  the 
consolidation  of  the  Passaic  Gaslight  Com- 
pany and  tlie  Passaic  Electric  Light,  Heat  ft 
Power  Company.  This  last-named  corpora- 
tion, on  the  7th  of  Noveml>er,  1887,  addressed 


to  the  common  council  of  the  city  of  Passaif 
a  petition  as  follows: 

"Passaic,  N.  J.    November  7th,  1887. 

"To  the  Honorable  The  Common  Council, 
of  the  City  of  Passaic,  N.  J. — Gentlemen: 
The  undersigned,  representing  the  Passaic 
Electric  Light,  Heat  &  Power  Company,  re- 
spectfully Inform  your  honorable  body  that 
the  said  company  is  prepared  to  establish  in 
this  city  a  plant  for  the  purpose  of  furnish- 
ing light,  heat  and  power  for  commercial,  do- 
mestic and  municipal  purposes  in  the  most 
economical  and  best  approved  methods.  The 
said  company  respectfully  request  from  your 
honorable  l>ody  the  privilege  of  placing  their 
lines  through,  over  or  under  the  streets,  al- 
leys and  highways  of  the  city  of  Passaic. 
All  poles  will  be  set  subject  to  the  approval 
of  the  street  committee  or  street  superintend- 
ent and  also  subject  to  the  consent  of  proper- 
ty holders  in  the  vicinity  of  whose  property 
the  poles  are  to  be  placed.  Said  poles  will  be 
painted  slate  color,  or  any  other  desired  tint 

"Soliciting  a  favorable  consideration,  your 
petitioners  will  ever  pray. 

"C.  A.  Stalling,  General  Manager  of  the 
P.  B.  L.,  H.  &  P.  Co." 

On  the  5th  of  December,  1887,  this  petition 
was  returned  to  the  petitioner  because  the 
company  had  not  been  incorporated.  It  was 
incorporated  on  the  18th  of  January,  1888, 
under  the  general  corporation  act  On  Jan- 
uary 6,  1888  (no  explanation  being  made  con- 
cerning these  dates),  the  above  petition  was 
returned  to  council  by  Stelling,  general  man- 
ager, who  informed  the  city  council  that  the 
company  was  now  incorporated.  This  peti- 
tion was  on  that  day,  January  6,  1888,  receiv- 
ed and  referred  to  the  street  committee,  who 
later  submitted  a  report  the  material  parts 
of  which  are  as  follows: 

"Tour  committee  on  streets  recommend 
that  the  petition  of  the  Passaic  Electric 
Light  Heat  &  Power  Company  be  granted, 
provided  further,  that  they  will  do  and  per- 
form all  things  required  of  them  in  the  erety- 
tion,  construction  and  maintaining  of  their 
said  plant  that  may  be  required  by  the  city 
of  Passaic,  or  any  privilege  that  said  city 
may  demand  in  regard  to  the  use  of  their 
poles  by  said  dty  under  a  forfeiture  of  said 
privilege." 

This  report  was,  on  the  same  day,  acted 
upon,  and  the  recommendations  therein  con- 
tained adopted. 

Since  whatever  rights  the  defendants  have 
arise  out  of  these  proceedings,  uid  it  is  im- 
material In  which  company  they  are  vested 
(since  no  point  is  made  respecting  that),  I 
shall  hereafter  refer  to  the  owner  of  the 
right  or  the  claimant  of  the  right  as  the 
defendant 

In  1896  tlie  defendant  entered  into  an 
agreement  with  the  city  of  Passaic  to  furnish 
electric    lights,    arc    and    Incandescent    for 
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lighting  the  streets  of  the  said  dty  for  a  term 
of  five  years. 

In  1897  the  defendant  erected.  In  front  of 
the  premises  described  In  the  bill  of  com- 
plaint, three  poles,  30  feet  high  and  40  inches 
In  circumference,  one  at  the  comer  of  Jack- 
son street  and  Central  avenue,  one  at  the 
comer  of  Van  Buren  street  and  Central  ave- 
nue, and  a  third  about  halfway  between  said 
streets,  and  on  these  poles  strung  wires  for 
the  purpose  of  supplying  electricity  for  the 
street  lights,  and  also  for  lights  In  private 
houses. 

At  this  time  the  propwty  in  question  was 
not  owned  by  the  complainant,  but  by  bis 
predecessor  In  title. 

These  said  poles  have  lately  been  removed, 
and  the  wires  formerly  thereon  placed  upon 
an  additional  cross-arm,  on  the  larger  poles 
which  have  been  erected  In  their  places. 
These  last-named  poles  have  been  put  approx- 
imately In  the  places  of  the  old  poles,  and  are 
53  feet'  bisb  and  60  inches  In  circumference. 

In  addition  to  the  wires  which  had  been 
carried  on  the  old  poles  It  is  the  Intention  of 
the  defendants  to  place  upon  these  poles 
wires  for  the  transmission  of  alternating  cur- 
rent electric  power  of  a  voltage  of  over  6,500 
volts. 

This  power  is  to  be  manufactured  in  the 
city  of  Paterson,  and  transmitted  therefrom 
to  the  company's  power  house  in  the  city  of 
Passaic,  through  Central  avenue,  past  the 
property  of  the  complainant  before  mention- 
ed. Said  electric  current  is  then  to  be  dis- 
tributed from  said  power  house  throughout 
the  city  of  Passaic,  and  the  various  sur- 
rounding communities,  for  public  and  private 
consumption. 

The  defendants  have  not  any  grant  or  con- 
sent from  the  complainant  for  the  erection  of 
any  poles  In  front  of  bis  premises.  No  grant 
or  consent  In  writing  by  any  predecessor  In 
title  of  these  premises  Is  produced  or  proven 
by  the  defendants. 

The  wires  In  use  in  front  of  the  complain- 
ant's property  carry  a  current  of  about  1,200 
volts,  which  is  the  amount  needed  by  the 
company  to  supply  their  customers,  municipal 
and  individual. 

The  complainant  contends  that  the  carry- 
ing of  6,600  volts  by  the  high-tension  system 
sought  to  be  placed  upon  these  poles  will 
create  a  dangerous  situation,  and  much  proof 
was  offered  upon  this  point  Since  I  do  not 
put  my  decision  upon  any  question  of  the 
existence  of  a  nuisance,  or  of  a  servitude  Im- 
posed in  addition  to  what  the  owner  consent- 
ed should  be  imposed,  I  do  not  find  it  neces- 
sary to  pass  upon  the  weight  of  the  evidence 
or  the  Issues  presented  thereby. 

The  complainant's  position,  further,  is  that, 
the  defendants  not  having  secured  from  the 
owner  of  the  property  at  the  time  of  the  erec- 
tion of  the  poles,  or  at  any  time  thereafter, 
any  consent  in  writing  (or  otherwise,  so  far 
as  appears)  to  the  erection  and  maintenance 
of  these  poles,  they  may  be  only  erected  and 


maintained  for  the  purpose  of  carrying  oat 
the  contract  to  light  the  streets,  that  the  de- 
fendants are  acting  without  warrant  in  using 
these  poles  to  carry  wires  to  supply  private 
customers,  and  that  there  is  no  warrant  or 
right  for  the  placing  upon  these  poles  of  the 
wires  of  the  high  tension  system  to  carry 
the  6,600  volts  from  Paterson  to  Passaic,  and 
thence  to  the  outlying  communities. 

The  complainant,  however,  does  not'  insist 
upon  exercising  his  right  to  prevent  the  use 
of  these  poles  or  wires  for  private  lighting; 
1.  e.,  wires  such  as  were  used  before  the  pro- 
jection of  the  high-tension  system,  and  whlcii 
carried  about  1,200  volts.  He  does,  however, 
insist  upon  his  right  that  these  poles  shall 
not  I>e  used  for  the  high-tension  system. 

At  the  time  of  the  erection  of  these  poles 
in  1897  the  law  was  as  follows:  Public  light- 
ing was  regulated  by  the  act  of  May  22,  1884 
(P.  h.  p.  477),  and  a  municipality  might,  un- 
der that  act,  without  the  consent  of  the  abut- 
ting landowners,  or  previous  designation  of 
streets,  use  the  streets  and  erect  poles,  or 
cause  poles  to  be  erected,  for  public  lighting. 
Acts  May  10,  1884  (P.  L.  p.  331),  1893  (P.  L.  p. 
412),  and  1896  (P.  I*  p.  322),  applied  to  pri- 
vate lighting  companies  which  desired  to  use 
streets  for  private  lighting,  and  required  the 
consent  of  the  abutting  landowners,  and  the 
designation  of  streets  by  the  city,  before 
poles  could  be  erected.  Meyers  v.  Electric 
Company,  63  N.  J.  Law,  673,  44  Atl.  718  (Ct 
of  Er.  1809). 

If,  therefore,  the  defendants,  by  virtue  of 
their  contract  and  the  proceedings  of  the  mu- 
nicipality, .  liad  a  right,  as  against  the  mu- 
nicipality, to  erect  these  poles  for  the  pur- 
poses of  public  lighting,  the  complainant,  or 
any  landowner  similarly  situated,  could  not 
prevent  the  placing  of  the  poles,  or  their 
being  used,  fpr  the  purposes  of  public  light- 
ing. But  if  the  company  was  in  this  posi- 
tion, and  used  the  poles  for  stringing  wires 
for  private  lighting,  the  landowner,  with  re- 
spect to  whose  land  no  consent  in  writing 
had  been  given,  had  the  right  by  ejectment 
or  by  report  to  equity,  to  restrain  such  mis- 
use. French  v.  Robb,  67  N.  J.  Law,  260,  61 
Atl.  609,  57  L.  R.  A.  966,  91  Am.  St  Rep.  433 
(Ct  of  Er.  1901) ;  Andreas  v.  Gas  &  Electric 
Co.  of  Bergen  County,  61  N.  J.  Eq.  69,  47  AtU 
555  (Pitney,  V.  a,  1900). 

I  do  not  understand  that  the  defendants 
seriously,  if  at  all,  deny  the  application  and 
effect  of  the  above  authorities ;  and.  In  pass- 
ing, it  should  be  pointed  out  I  think,  that  the 
defendants  are  peculiarly  situated  in  this 
case  because  of  the  form  of  their  alleged  mu- 
nicipal consent  It  will  be  observed  that  In 
the  petition  presented  by  the  company  it  is 
recited  that  "all  poles  will  be  set  subject  to 
the  approval  of  the  street  committee  or  street 
superintendent  and  also  subject  to  the  con- 
sent of  property  holders  In  the  vldnity  of 
whose  property  the  poIe6  are  to  be  placed." 
The  testimony  is  silent  as  to  the  method  of 
the  adoption  by  the  council  of  the  consent 


Digitized  by 


Google 


N.J.* 


TATLOK  y.  PUBLIC  8BEV1CB  OORPORATION. 


121 


Tbe  lecommendatlon  of  tbe  committee,  pro- 
viding that  the  petition  stiould  be  granted  up- 
on certain  conditions,  is  merely  recited  to 
have  been  "received  and  adopted."  It  may 
well  be,  therefore,  that  this  company,  by  the 
mnniclpal  procedure  in  question,  has  only  ac- 
quired  the  right,  even  as  against  the  muntci- 
pality,  to  set  poles  solely  at  places  where 
they  have  obtained  the  consent  of  the  abut- 
ting property  owners.  In  accordance  with 
their  own  expressed  intention.  However 
this  may  be,  it  Is  entirely  clear  that  in  1897, 
when  these  poles  were  erected,  there  was  not 
the  slightest  right,  as  against  the  land  de- 
scribed in  the  bill,  to  use  the  poles  erected  In 
front  thereof  to  carry  wires  for  private  light- 
ing. 

The  defendant,  however,  contends  that  this 
Bltnatlon  is  cured,  and  the  maintenance  of 
the  poles,  as  against  the  complainant,  legal- 
ised by  the  act  approved  May  18, 1888  (P.  U 
p.  458),  the  material  parts  of  which  are  as 
follows:  "All  proceedings  heretofore  had  or 
taken  by  tbe  several  municipalities  of  this 
state,  purporting  to  authorize  the  construc- 
tion of  pole  lines,  to  be  used  by  electric  light 
companies  for  the  purposes  of  their  business 
and  under  which  pole  lines  have  been  con- 
structed, and  all  contracts  entered  into  by  the 
several  munlcipalltiee  with  electric  light  com- 
panies In  the  carrying  out  of  which  pole  lines 
have  been  erected  by  such  companies,  shall 
be  taken  to  be  legal  and  binding,  and  to  have 
authorized  the  erection  of  such  pole  lines  and 
to  authorize  their  maintenance  for  public  and 
commercial  use;  and  the  electric  light  com- 
panies which  shall  have  so  construL-ted  pole 
lines,  and  placed  thereon  wires  for  the  pur- 
pose of  furnishing  electric  light  in  tbe 
streets  of  any  municipality,  shall  be  deemed 
to  have  and  possess  in  such  streets  all  legal 
authority  necessary  to  be  secured  from  such 
municipality  in  order  In  such  streets  to  law- 
fully construct,  reconstruct  and  maintain 
such  pole  lines  and  wires  with  proper  appli- 
ances for  tbe  supplying  of  light  for  public  or 
commercial  use." 

The  act  of  1894  (P.  L.  p.  477)  provided  that 
title  governing  body  might  by  ordinance  or 
resolution  provide  for  the  lighting  of  streets, 
and,  as  we  have  seen,  it  was  under  this  act 
that  the  company's  right  to  maintain  poles  in 
the  streets  without  the  consent  of  the  abut- 
ting landowners  was  vindicated,  Meyers  V. 
Electric  Co.,  supra ;  French  v.  Robb,  supra. 

It  does  not  appear,  as  I  have  Just  pointed 
out.  In  tbe  case  at  bar  that  the  municipal 
proceeding  was  either  by  ordinance  or  reso- 
lotlon — apparently  it  was  by  motion  only 
that  tbe  alleged  consent  of  the  muncipallty 
was  given.  In  this  very  case,  therefore,  there 
was  a  condition  which  probably  existed  In 
many  other  Instances  in  which  proper  pro- 
ceedings to  grant  "the  legal  authority  neces- 
sary to  be  secured  from  tbe  municipality" 
bad  not  been  had. 

In  my  view  the  act  In  question  was  lutend- 
ed  to  cure  such  Irregularities  or  invalidities 


of  muslcipal  action,  and  bad  no  reference  tot,, 
and  did  not  affect,  those  cases  in  which  the 
consent  of  abutting  property  owners  was  re- 
quired. It  seems  to  me  that,  if  it  had  been 
the  intention  to  deal  with  the  rights  of  pri- 
vate Individuals,  rather  than  the  rights  of 
the  public  represented  by  the  municipality, 
there  would  have  been  some  reference  at 
least  to  such  private  rights.  I  do  not  see 
why  there  would  not  have  been  a  direct  ref- 
erence, and  direct  legislation  with  respect 
thereto.  If  the  act  had  Intended  to  legalize, 
as  against  abutting  property  owners,  poles  to 
be  used  for  private  lighting,  and  which  had 
been  erected  on  their  property  without  their 
consent.  It  would  have  said  so.  It  does  noth- 
ing of  the  sort  It  legalizes  poles  erected 
under  contracts  with  municipalities,  and  by 
reason  of  proceedings  in  municipalities  in  so 
far  as  the  legality  of  such  municipal  proceed- 
ings is-  concerned.  It,  therefore,  serves  to 
save  to  this  defendant  the  right,  as  against 
the  city  of  Passaic,  to  maintain  these  poles 
In  the  struts  for  public  lighting,  notwith- 
standing the  Irregularity  or  invalidity' of  the 
action  of  the  city  in  not  acting  by  ordinance 
or  resolution.  It  does  not,  in  my  view,  af- 
fect at  all  the  rights  of  a  nonassenting  abut- 
ting property  owner  with  respect  to  the  poles 
placed  opposite  his  property,  and  leaves  him, 
as  he  was  before,  entitled  to  object  to  their 
use  for  any  purpose  other  than  public  light- 
ing. 

It  Is  argued  by  the  complainant  that,  mea 
If  the  act  of  1898  had  attempted  to  deprive 
the  abutting  property  owner  of  his  right  in 
cases  where  he  had  not  consented  to  the  use, 
such  attempt  would  be  futile,  because  uncon- 
stitutional, and  authorities  are  cited  for  this 
position,  among  them  Andreas  v.  Oas  &  Bilec. 
Co.  of  Bergen  County,  supra.  To  this  the 
response  of  the  defendant  is  that  the  dedica- 
tion of  the  street  to  public  purposes  deprives 
the  landowner  of  the  right  to  object  to  erec- 
tions placed  therein  by  tnunicipai  consent, 
provided  such  erections  are  used  for  public 
purposes,  and  are  proper  for  such  tise  in 
streets.  > 

I  do  not  pass  upon  this  question  because  of 
my  finding,  above  stated,  that  the  act  of 
1898  was  not  intended,  and  does  not  properly 
express  any  Intention,  to  legislate  at  all  with 
respect  to  the  rights  of  private  landowners, 
but  merely  seelcB  to  make  effective,  as  against 
the  municipality,  or  any  one  objecting  on  be- 
half of  irregular  proceedings  of  the  munici- 
pality, whatever  was  done  to  vest  tbe  legal 
rights  necessary  to  be  secured  from  the  mu- 
nicipality to  maintain  poles  then  erected.  If 
this  were  not  so,  the  unanimous  decision  of 
the  Court  of  Errors  and  Appeals  in  the  case 
of  French  t.  Robb,  supra,  would  not  have 
been  what  It  was.  In  that  case  the  munici- 
pal proceedings  were  taken  on  the  30th  of 
November,  1897,  and  the  pole  was  renewed 
In  1899,  so  that  It  undoubtedly  was  originally 
erected  before  the  act  of  1898;  and.  If  the 
effect  of  the  act  of  1898,  above  stated,  was 
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to  legalize  tbe  poles  erected  tberetofore,  as 
against  a  nonassentlnc  abutting  landowner, 
tbe  plaintiff  in  that  case  would  not  have 
sncceeded  In  his  ejectment  against  the  right 
of  the  company  to  use  the  pole  for  private 
lighting,  as  the  Court  of  Errors  and  Appeals 
decided  that  he  should  succeed. 

While  the  court  does  not  refer  to  the  act 
of  1898.  It  is  quite  obvious  that.  If  It  had 
considered  that  act  as  applicable,  it  would 
have  referred  to  it  By  silence  It  Is  decided 
that  the  act  of  1888  did  not  legalize  the  erec- 
tion of  the  pole,  as  against  the  private  l^d- 
owner,  excepting  for  municipal  purposes,  and 
that  as  to  its  use  for  private  lighting,  he  bad 
the  right  to  bring  ejectment,  and  to  restrain 
such  misuse  by  action  in  equity. 

The  defendants  In  this  suit  did  not  by  de- 
murrer raise  any  question  of  the  propriety 
of  equity  taking  jurisdiction;  and,  besides 
the  direct  statement  of  the  Court  of  Appeals 
In  French  v.  Robb,  supra,  it  seems  clear,  on 
reason  and  authority,  that  this  court  has  Ju- 
risdiction to  restrain  the  misuse  bf  the  pole 
by  the  defendants.  French  v.  Robb,  supra; 
Andreas  v.  Gas  A  Elec  Co.  of  Bergen  Coun- 
ty, supra. 

The  injunction  will  therefore  go  to  prevent 
>nch  misuse,  and  will  prevent  the  using  of 
any  wires  on  tbe  poles  in  front  of  tbe  com- 
plainant's property  for  the  high-tenalon  sys- 
tem projected  by  the  defendanta 


(IS  N.  J.  B.  379) 

CITT  OF  PASSAIC  ▼.  PUBLIC  8BRYICB 

CORPORATION   OF  NEW 

JERSET  et  aL 

(Conrt  of  Chancery  of  New  Jersey.    April  26, 

1.  El.ErTRTCTTT      (|      4*)  —  STAT0TOBT     PROVI- 
SIONS—TURATIVK  Statutes. 

Art  May  18.  18.98  (P.  L.  n.  4.'!8),  enrlng 
deffrts  and  Irregularities  in  proceedings  by  mu- 
nicipalities to  authorize  electric  liehtiufr  compa- 
nies to  constmct  and  maintaio  In  its  streets 
lines  for  furnishini;  liRht,  rendered  valid  a  pre- 
vlons  grant  of  snoh  authority  by  a  city,  in  form 
of  a  motion,  instead  of  by  ordinance  or  resolu- 
tion. 

[lid.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  I  4.»] 

2.  ELBCTHicrrr  (§  4*)  —  Fsarchisi— FoBixi- 
TUBK — Conditions  Precedent. 

A  cit^  is  not  entitled  to  restrain  an  elec- 
tric lighting  company  from  maintaining  and 
using  its  line  of  poles  and  wires  on  the  ground 
of  a  forfeiture  of  its  privilege,  without  fintt  eiv- 
Inp  the  company  notice  of  a  claim  of  such  for- 
feiture, and  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  {  4.*] 

8.  Electricitt   (S  4*)  —  Rkoulatior  as  to 

Electric  Companies. 

If  a  city  has  power,  by  reguIatlQn,  to  pro- 
hibit electric  light  wires  carrying  more  current 
than  a  stnted  amount,  and  to  prohibit  the  erec- 
tion of  pnlpg  over  a  certain  size  such  right  can 
be  ezerciiied  only  by  general  ordinance. 

[Ed.  Note.— For  ether  cases,  see  Electricity, 
Dec.  Dig.  i  4.*] 


i.  RLXCniOITT  (i  4*)— BUCCTBTO  OoKPAims— 

Abuse  of  Compobatx  Powku— Who  hat 

SUK. 

The  right  of  action.  If  any,  against  ak  elec- 
tric lighting  company  tor  abuse  of  its  charter 
powers  in  transmitting  electricity  from  tbe  city, 
where  Its  plant  and  franchise  is  situated,  to 
outlying  commimitlea  is  in  the  state,  and  not 
the  city. 

[Ed.  Note.— For  other  caaes,  see  Electricity, 
Dec.  Dig.  {  4.*] 

Bill  for  injunction  by  the  city  of  Passaic 
against  the  Public  Service  Corporation  of 
New  Jersey  and  the  Paterson  &  Passaic  Oas 
&  Electric  Company.  Beard  on  pleadings 
and  proofs  In  open  court.  Decree  for  de- 
fendants. 

Geo.  P.  Rust,  for  complainant  Lk  D.  H. 
Oilmonr,  for  defendants. 

GARRISON,  y.  O.  This  case  was,  by  con- 
sent, tried  and  submitted  with  the  case  decid- 
ed above. 

The  bill  charges  that  the  defendants  have 
lately  erected,  on  the  easterly  side  of  Central 
avenue,  the  large  poles  mentioned  in  the  pre- 
ceding opinion,  which  poles  are  unsightly  and 
dangerous;  that  the  purpose  of  the  poles  la 
to  carry  wires,  upon  which  an  electric  cur- 
rent is  to  be  transmitted,  from  the  city  of 
Paterson  to  tbe  city  of  Passaic,  and  thence 
through  Central  avenue  to  Monroe  street,  to 
Hamilton  avenue,  and  thence  to  the  power 
house  of  the  defendants,  located  at  the  in- 
tersection of  Passaic  street  and  Columbia 
street  In  the  city  of  Passaic;  that  the  said 
current  Is  to  have  a  voltage  of  6,500  volts; 
that  on  all  of  tbe  said  streets  Just  named  the 
defendants  have  erected,  or  contemplate  erect- 
ing, similar  ixiles,  for  the  purpose  of  distrib- 
uting therefrom  electricity  to  the  dtlxens 
and  residents  of  the  city  of  Passaic  and  of 
the  various  surrounding  communities;  that 
no  authority  or  permission  has  been  given 
to  tbe  defendants  by  the  city  for  the  erection 
of  said  large  poles,  and  the  stringing  there- 
on of  said  electric  wires  for  the  transmission 
of  tbe  aforesaid  high  voltage  current;  and 
that  tbe  acts  of  the  defendants  In  this  re- 
spect are  wltfaout  grant  or  consent,  and  are 
entirely  Illegal ;  that  for  the  purpose  of  sup- 
plying electricity  for  the  public  and  private 
lighting  of  the  city  of  Passaic  a  current  not 
exceeding  1,200  volts  is  all  that  Is  required; 
and  that  the  carrying  of  upwards  of  6,600 
volts  is  unnecessary  and  extremely  danger- 
ous to  life  and  property. 

The  prayer  is  that  the  defendants  may  be 
restrained  from  further  proceeding  with  the 
construction  of  said  poles  and  wires  for  the 
transmission  of  the  high-tension  system,  and 
from  tb^  use  of  said  poles  for  any  purpose, 
and  that  the  court  will  compel  the  wires 
which  have  already  been  strung  as  aforesaid, 
and  the  large  poles  which  have  already  been 
erected  as  aforesaid,  to  be  taken  down  and 
removed. 
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By  permission  of  the  court  tbe  defendants 
flied  a  demurrer  and  answer. 

Tbey  demur  upon  the  ground  that  there  Is 
no  equity  In  the  bill,  tliat  the  complainant 
has  an  adequate  remedy  at  law,  and  that  it 
appears  by  the  bill  that  the  court  of  equity 
has  no  jurisdiction  over  the  alleged  cause  of 
action. 

Ttiey  answer  by  admitting  the  facts  as 
set  up  in  the  bill,  and  claim  that  by  the  ac- 
tion of  the  municipal  authorities  on  the  6th 
of  January,  1888,  which  is  set  out  in  full  in 
tlie  opinion  In  the  case  of  Taylor  against  the 
same  defendants  (73  Atl.  llg),  they  obtained 
full  imwer  and  authority  to  do  that  which 
ttiey  are  doing. 

No  evidence  was  introduced  as  to  condi- 
tions at  any  other  place  than  on  Central 
avenue  in  front  of  the  premises  of  Taylor, 
as  set  forth  In  the  opinion  in  Taylor's  Case, 
and  what  I  have  to  say  is  entirely  confined 
to  what  was  proven  with  respect  to  that  por- 
tion of  the  street,  or  streets. 

I  do  not  know  whether  I  coixectly  appre- 
hend the  exact  attitude  which  the  city  talces 
in  this  matter,  as  little  attention  wasipald, 
in  the  argument  or  in  the  briefs,  to  the  city's 
case:  the  entire  stress  being  placed  upon  the 
rights  of  Taylor.  It  would  seem  to  me,  how- 
ever, that  the  utmost  claims  which  the  city 
could  put  forth  would  be  either  (a)  tliat  the 
defendants  have  no  right,  t>ecause  Of  the 
lack  Of  valid  municipal  action,  to  place  any 
poles  in  tiie  streets  at  the  place  in  question; 
or  (b)  that  there  was  a  condition,  contained 
hi  the  iirivllege  granted  the  defendant  com- 
panies by  the  dty,  that  the  said  companies 
most  "do  and  perform  all  things  required 
of  them  in  the  erection,  construction  and 
maintaining  of  their  said  plant  that  may  be 
required  by  the  city  of  Passaic  *  •  •  un- 
der a  forfeiture  of  said  privileges,"  and  that 
this  work  is  either  "erecting,  constructing  or 
maintaining  the  plant,"  and  may  by  the  city 
be  required  to  be  done  differently  under 
penalty  of  forfeiture ;  or  (c)  that  the  city,  in 
the  exercise  of  the  police  power,  and  the 
power  to  regulate  the  use  of  its  streets,  may 
prevent  wires  carrying  electricity  of  a  uigh- 
er  voltage  than  a  fixed  amount,  beyond  which 
no  user  of  the  streets  for  such  purposes  may 
go;  or  (d)  finally,  that  the  maintenance  of 
these  poles  and  wires  is  a  nuisance. 

I  will  -take  these  up  in  their  order,  and 
suggest  briefly  the  law  relating  thereto.  It 
semis  perfectly  clear  that,  if  this  work  is 
mere  replacement  of  poles  legally  erected  un- 
der valid  authority,  no  attack  can  be  made, 
excepting  such  as  would  have  applied  to  the 
poles  originally  placed. 

(a)  As  has  been  indicated  in  the  opinion  in 
the  Taylor  Case,  the  proofs  do  not  show  a 
granting,  by  ordinance  or  resolution,  of  the 
monlcipal  I>ody  of  the  rights  claimed  by  the 
defendants.  The  procedure  Is  set  forth  in 
full  in  the  alMve  case,  and  it  would  appear 
therefrom  that  the  privilege,  as  it  was  called. 


was  granted  npon  motion.  I  Incline  to  tbe 
opinion  that  tbe  act  of  May  18, 1898  (P.  L.  p. 
468),  was  intended  to  meet  Just  such  cases, 
and  to  legalize,  as  against  the  municipality, 
the  poles  then  erected,  under  what  otherwise 
would  l>e  invalid  municipal  action.  There- 
fore the  first  ground  of  complaint  is  without 
merit,  because  of  the  curative  legislation  Just 
referred  to.  As  will  be  seen  by  reference  to 
the  opinion  in  the  Taylor  Case,  these  poles 
were  originally  erected  in  1897,  and  therefore 
come  within  the  language  of  the  act  of  1898. 

(b)  The  second  suggested  ground  is  that, 
by  reason  of  the  condition  contained  in  the 
grant  of  the  privilege,  the  municipality  may 
require  the  company  to  erect,  construct,  and 
maintain  its  plant  in  a  certain  way,  upon 
pain  of  forfeiture.  Granting  that  this  is  so, 
it  would  appear  that  this  bill  is  premature, 
because,  before  the  city  could  act  npon  the 
situation  as  if  the  privilege  were  forfeited,  it 
must  first  take  proper  procedure  to  forfeit  It. 
If  the  claim  of  the  city  is  that  the  defendants 
have  done  that  which  causes  a  forfeiture  of 
their  privilege,  either  by  erecting  poles  of  an 
undue  size,  or  projecting  the  use  of  a  cur- 
rent of  an  undue  amount,  or  otherwise  con- 
structing or  maintaining  their  plant  in  a 
manner  violative  of  the  privilege,  they  must 
give  the  defendants  notice  and  an  opportuni- 
ty to  l>e  heard,  and  take  action,  quasi  Judi- 
cial in  character,  declaring  the  forfeiture. 
Nothing  of  this  sort  has  been  done;  and.  In 
default  of  It,  I  do  not  think  the  city  has  any 
right  to  invoke  the  aid  of  the  court  to  take 
Its  place  in  determining  whether  a  breach 
has  taken  place  which  should  result  In  for- 
feiture, and  thereupon  to  declare  a  forfeiture, 
and  deal  with  the  defendants  as  if  they  were 
without  the  protection  of  the  municipal  con- 
sent or  privilege  aforesaid. 

(c)  The  third  suggested  ground  of  com- 
plaint is  that  the  city  has  the  right  and  pow- 
er to  regulate  the  use  of  the  streets,  and  the 
malnteuaiice  therein  of  vrires  carrying  electric 
current,  and,  in  the  course  of  such  regulation, 
might  prohibit  wires  carrying  more  current 
than  an  ascertained  and  stated  amount,  or 
prohibit  the  erection  of  ixiles  over  a  certain 
size.  I  do  not  decide,  because  I  do  not  have 
to,  whether  the  city  has  this  power;  but, 
assuming  that  it  has,  I  am  quite  clear  that  it 
must  exercise  it  by  some  general  ordinance 
defining  the  offense  or  regulating  the  matter. 
Until  this  is  done  I  do  not  think  the  city  has 
any  right  to  proceed  in  Individual  cases,  be- 
cause, until  there  is  a  law,  there  Is  no  offense. 

(d)  As  to  the  last  suggested  ground,  I  am 
not  prepared,  upon  ttie  pleadings  and  proofs 
in  this  case,  to  hold  that  these  poles  and 
wires  constitute  a  nuisance  which  should  be 
restrained  in  equity.  As  to  the  poles,  as  I 
have  t>efore  stated,  I  hold  that  the  act  of 
1898  legalizes  their  existence  as  against  the 
municipality;  and  I  do  not  find  that  the 
mere  size  of  the  poles  constitutes  a  nuisance. 
As  to  the  high-tension  system,  the  proofs  do 
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not  make  It  at  all  dear  dat  tbera  Is  any 
sucb  danger  therefrom  as  to  oonstltate  ita 
presence  In  the  street  a  common  nuisance. 

B'Inally,  If  it  be  contended,  as  there  Is  some 
suggestion,  that  because  it  Is  intended  to  car- 
ry this  power  from  Paterson  to  Passaic,  and 
thence  to  outlying  communities,  there  Is  some 
abuse  of  the  charter  powers  of  the  company, 
this,  of  course,  can  only  l>e  talcen  advantage 
of  by  the  state,  and  not  by  the  complainant 
herein.  There  Is,  of  course,  a  remedy  at  law 
In  the  complainant.  If  his  case  were  well 
founded ;  but  I  am  not  inclined  to  refuse  re- 
lief here  because  thereof,  as  it  may  well  Im 
that  such  remedy  would  not  be  adequate,  if 
the  complainant  w^e  entitled,  with  respect 
to  the  wires  to  carry  the  high-tension  system, 
to  relief  at  this  time. 

The  result  is  that  the  bill  In  this  case  most 
be  dismissed,  and  I  will  so  adTiae, 


(76  N.  J.  L.  785) 

CURRY  V.  CONGRESS  HAI/L  HOTEL  00. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,   1907.) 

1.  COBPOBATIONS  (S  432*)— AUTHOBITT  OF  SEO- 
BETABY — E  V  I'OENCE. 

Where,  in  an  action  against  a  hotel  com- 
pany for  services  rendered  the  lessee  of  the  ho- 
tel, recovery  was  sought  on  the  ground  that  the 
secretary  of  the  company  had  agreed  with  the 
lessee  that  the  company  would  pay  the  servants, 
and  the  evidence  of  the  authority  of  the  secre- 
tary to  bind  the  company  was  meager,  unpaid 
orders,  signed  by  the  lessee,  addressed  to  the 
cashier  of  the  company,  and  calling  for  pay- 
ment to  other  servants,  were  irrelevant. 

[Ea.  Note.— For  other  cases,  see  Corporations. 
Dec.  Dig.  I  432.*]  ^^ 

2.  Appeal  and  Ebbob  {|  1050*)— Review- 
Harmless  Ebbob— Admission  of  Evidence. 

The  error  in  admitting  the  orders  in  evi- 
dence was  prejudicial  as  inducing  the  jury  to 
believe  that  the  secretary  possessed  the  neces- 
sary authority. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Ewor;  Cent  Dig.  fi§  415a-4160;    Dec  Dig.  | 

Error  to  Supreme  Court 

Action  by  Alfred  Curry  against  the  Con- 
gress Hall  Hotel  Company.  There  was  a 
judgment  of  the  Supreme  Court  reversing 
on  certiorari  a  judgment  for  plaintiff  and 
ordering  a  new  trial,  and  plaintiff  brings  er- 
ror. -  Affirmed. 

The  following  is  the  per  curiam  opinion  in 
the  Supreme  Court: 

"The  writ  brings  under  review  a  Judgment 
of  the  common  pleas  entered  upon  the  verdict 
of  a  Jury  in  favor  of  the  plaintiff,  on  an  ap- 
peal from  a  small  cause  court  Plaintiff's 
case  was:  That  in  the  summer  of  1897  he 
took  employment  as  a  servant  in  the  Con- 
gress Hall  Hotel,  being  employed  by  one  Ed- 
ward K.  Cake,  who  was  conducting  the  hotel 
under  some  form  of  lease  or  contract  with 
the  hotel  company  that  confessedly  imposed 


no  liability  upon  fba  prosecutor  for  payment 
of  plaintiers  wages ;  that  about  August  IStb 
Cake  became  financially  embarrassed,  and  a 
Mr.  Moore,  the  secretary  of  the  Congress 
Hall  Hotel  Company,  and  who  transacted 
the  season's  business  with  Cake  for  the  com- 
pany, came  to  the  hotel  and  agreed  with 
Cake  that  the  company  would,  pay  the  serv- 
ants all  that  was  due  them  at  the  time,  and 
all  that  might  become  due  in  the  future,  if 
they  would  continue  at  work ;  that  upon  the 
strength  of  this  agreement  Cake  turned  the 
hotel  over- to  the  company,  and  the  company 
ran  it  for  two  or  three  weeks  thereafter,  and 
until  It  was  closed  for  the  season;  that  as  a 
part  of  the  arrangement  between  Cake  and 
Moore  the  latter  Instructed  Cake  to  give  to 
each  of  the  servants  a  due  bill  for  the  amount 
that  was  due  to  them,  saying  that  they  coaUl 
present  these  for  payment  at  the  Ulrard 
House  in  Philadelphia ;  that  up  to  the  30th 
of  August  there  were  $89.32  due  to  the  plain- 
tiff, Curry,  for  wages  (whether  -for  services 
rendered  before  or  after  August  13th,  or  for 
services  rendered  partly  before  and  partly 
after  that  date,  does  not  appear). 

"We  find  error  In  the  admlssioa,  over  ob- 
jection, of  two  written  orders  signed  by  Oake 
and'  addressed  to  the  cashier  of  defendant 
company,  calling  for  payment  of  certain  sums 
to  employes  other  than  the  plaintiff.  Timely 
objection  was  made  on  the  ground  that  these 
papers  were  Immaterial  and  irrelevant  We 
think  the  point  was  well  taken.  There  was 
no  suggestion  that  the  orders  had  been  at 
any  time  recognized  by  the  company.  On  the 
contrary,  with  respect  to  one  of  them,  plain- 
tiff had  already  proved  that  it  had  been  pre- 
i^ented  for  payment  to  the  cashier  of  Con- 
gress Hall,  who,  upon  plalntltTs  theory,  was 
at  the  time  representing  defendant,  and  that 
payment  bad  been  refused.  The  evidence 
thus  admitted  was  not  only  irrelevant  and 
Immaterial,  but,  in  the  peculiar  state  of  the 
proofs,  was,  we  think,  clearly  prejudicial  to 
the  defendant  The  evidence  tending  to  show 
Moore's  authority  to  represent  the  defend- 
ant in  assuming  payment  of  the  wages  due 
from  Cake  to  his  employ^  was  slender  at 
best.  The  documentary  evidence  referred  to 
was  calculated  to  show  that  Cake  relied  and 
acted  upon  Moore's  authority,  and  thereby 
to  persuade  the  Jury  that  he  poseessed  it 

"The  Judgment  will  be  reversed,  and  a 
new  trial  awarded;  costs  to  abide  the  event 
of  the  suit" 

Matthew  Jefferson  and  John  W.  Wescott, 
for  plaintiff  in  error.  Carrow  &  Kraft,  for 
defendant  in  error. 

PER  CURIAM.  The  Judgment  of  the  Su- 
preme Court  brought  up  by  this  writ  of  error 
Is  affirmed,  for  the  reasons  given  in  the  per 
cm-lam  opinion  in  the  Supreme  Court  in  the 
cause. 
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rnv.  3.  u  1S4) 

FISHBLATT  ▼.  ATLANTIC  CITY, 
^npreme  Court  of  New  Jeney.    June  7,  1S09.) 

1.  CnnoRABi  (I  62*)— HsABino— Tnoc  Fob. 

Under  section  5  of  the  certiorari  act  (Act 
April  8,  1903  [P.  L.  p.  344]),  after  the  plain- 
tiff's reasons  for  reversal  are  filed,  either  party 
mar  bring  the  action  on  for  argument  before 
any  jostice  of  the  Supreme  Court  at  chambers 
by  giving  5  days'  notice  within  15  days  after 
the  reasons  are  filed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |  171;   Dec.  t)lg.  {  62.*] 

2.  STATnTEfi   Oil   87,    123*)  —  CONSmTDTIONAI. 

Law  (tt  232,  289*)— Oereral  ob  Sfeciai. 

Law»— TiTLB  07  Act— DuK  Pbooiss  of  Law 

—EovAi.  Protection  of  the  Laws. 

The  act  approved  April  26,  1894  (P.  L.  p. 
14Q,  conferring  i>owers  upon  cities  located  on 
or  near  the  ocean  to  lay  out  public  iMirks,  Is 
constitutional. 

[Ed.  Note.— For  other  cases,,  see  Statutes, 
Dec  Dig.  II  97,  123;*  Constitutional  Law, 
Dec.  Dig.  §1  232,  288.*] 

3.  Municipal  Cobporations  (S  911*) — PuB- 

UC    PaBKB— AUTHOBITT  TO  ISSUE  BONDS. 

Coder  the  act  approved  April  8,  1902  (P. 
L.  p.  284),  which  was  adopted  by  Atlantic  City 
as  its  charter,  that  citv  has  power  by  ordinance 
to  issue  its  corporate  bonds  in  amounts  not  ex- 
ceeding the  liiAit  prescribed  in  the  act  for  the 
purpose  of  providing  moneys  with  which  to  lay 
out  and  open,  and  to  purchase  and  condemn 
land  for  and  within  the  limits  of  a  public  park 
along  the  ocean  front  established  by  ordinance 
punuant  to  the  authority  conferred  by  the  act 
approved  April  26,  1894  (P.  L.  p.  146). 

[X!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  911.*] 

4.  Udricipai.  Cobtobations  (S  917*)— I^ub 
OF  BOWDS— Obdinanceb— Definiteness. 

In  an  ordinance  the  authorization  of  bonds 
not  to  exceed  a  certain  amount  is  equivalent, 
in  l^al  effect,  to  fixing  the  amount  of  such 
bonds  at  such  sum. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  917.*1 

(Syllabus  by  the  Court.) 

Certiorari  by  Isabella  F.  Flshblatt  to  re- 
Tlew  an  ordinance  of  Atlantic  City.  Ordi- 
nance stietalned. 

Arpied  February  term,  1909,  before  TREN- 
CHARD.  J. 

-  Thompson  &  Cole,  for  prosecutrix.  Harry 
Woottou,  Godfrey  &  Godfrey,  and  Gilbert 
Collins,  for  respondent 

TRBSCHARD,  J.  This  writ  of  cerUorari 
brings  up  for  review  an  ordinance  of  Atlan- 
tic City.  The  argument  thereof  Is  brought 
on  by  the  respondent  before  me  at  chambers. 
The  prosecutrix  objects  that  the  statutory 
condltious  to  an  argument  at  chambers  be- 
fore a  single  Justice  of  the  Supreme  Court, 
have  not  been  complied  with.  I  think  they 
bare.  Five  days'  notice  was  given  within 
15  days  after  reasons  were  filed.  By  section 
5  of  the  certiorari  act  (Act  April  8,  1903, 
(P.  L.  p.  3441)  such  notice  Is  sufficient.  It 
Is  not  nec-essary,  as  contended  by  the  prose- 
cutrix, that  it  be  noticed  for  a  day  not  later 
than  in  da.va  from  the  day  reasons  were  filed. 


The  ordinance  nndw  revtenr  to  for  «  bOBd 
issue  of  $500,000  for  public  park  purposes. 
Atlantic  City  was  originally  Incorporated  In 
1854  (Act  March  8,  1854  [P.  L.  p.  278]). 
Inspection  of  Its  charter  shows  that  the  city 
fronts  upon  the  Atlantic  Ocean,  and,  indeed, 
the  court  will  take  judicial  notice  of  that 
fact  Nothing  In  that  charter  or  any  sopplft- 
ment  thereto  authorizes  public  parks.  By 
an  act  approved  April  26,  1894  (P.  L.  p.  146), 
any  dty  in  this  state  located  on  or  near  the 
ocean,  and  embracing  within  its.  limits  or 
Jorlsdlctlon  any  beach  or  ocean  front  may 
open  and  lay  out  on  and  along  such  beach  or 
ocean  front  a  public  park  or  place  for  public 
resort  and  recreation,  and  may  acquire  lands 
for  such  purpose  by  purchase  and  condem- 
nation. No  provision  for  payment  for  the 
lands  was  made,  and  therefore  each  city 
would  have  to  resort  to  its  charter  powers. 

First.  It  la  contended  by  the  prosecutrix 
that  the  act  of  1894  Is  unconstitutional.  The 
grounds  given  for  Its  Invalidity  are  that  It 
is  a  special  law  regulating  the  internal  af- 
fairs of  cities,  contains  more  than  one  ob- 
ject, does  not  display  its  object  in  its  title, 
deprives  landowners  of  their  property  with- 
out due  process  of  law,  and  denies  tliem  tlie 
equal  protection  of  the  lawa  The  act  baa 
l>een  held  constitutional  by  the  Court  of  Er- 
rors and  Appeals.  Seaside  Realty  Co.  v.  At- 
lantic City,  74  N,  J.  Law,  178,  64  Atl.  1081, 
affirmed,  on  the  opinion  below  (N.  J.)  71 
Ati.  912.  True,  the  only  point  urged  against 
the  act  in,  that  case  was  its  alleged  obnox- 
iousness  to  the  constitutional  prohibition 
against  special  legislation.  There  Is  nothing, 
however,  in  the  other  points  now  made 
against  the  act  Its  title  clearly  expresses 
its  object  and  that  object  Is  single.  In  giv- 
ing effect  to  section  7,  art.  4,  Const.,  the 
courts  give  paramount  consideration  to  the 
general  object  of  the  act — the  general  pur- 
pose of  the  legislative  scheme.  The  general 
object  of  the  act  being  ascertained,  the  Legis- 
lature may  include  in  it  provisions  of  a  mul- 
tiform character  designed  to  carry  into  exe- 
cution the  legislative  purpose,  which  are  not 
Inconsistent  with  or  foreign  to  the  general 
object  of  the  act  Easton  &  Amboy  R.  B. 
Co.  V.  Central  R.  R.  O.,  52  N.  J.  Law,  267, 
19  Atl.  722.  What  counsel  means  by  the  sug- 
gestioj  that  the  act  deprives  landowners  of 
their  property  without  due  process  of  law,  or 
denies  them  equal  protection  of  the  laws, 
is  difficult  to  surmise.  Their  property  can- 
not be  taken  without  compensation,  and  all 
property  within  the  limits  of  the  authorized 
park  is  put  on  an  equal  footing.  Similar  ob- 
jections to  the  act  of  April  8,  1903  (P.  L. 
p.  887),  which  affected  the  act  of  1894  by 
permitting  the  city  to  acquire  the  state's 
land  under  water  against  any  pre-emption 
of  a  riparian  owner,  were  held  untenable 
In  Seaside  Realty  Company  v.  Atlantic  City, 
74  N.  J.  Law,  178,  181,  64  Atl.  1081. 
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Secondly.  Tt  IB  urged  that  tbere  Is  no  pow- 
er In  the  city  conncll  of  Atlantic  City  to 
enact  the  ordinance  in  question.  If  the  orig- 
inal charter  of  Atlantic  City  were  the  only 
legislation  to  which  resort  conld  be  had, 
this  point  would  be  well  taken,  and  the  gen- 
eral act  of  1895,  hereinafter  mentioned, 
would  be  unavailable  because  of  its  limita- 
tion as  to  the  amount  of  bonds  authorized. 
The  authority  for  the  ordinance  In  question 
will  be  found  In  "An  act  relatinj;  to.  retaliat- 
ing and  providing  for  the  government  of 
cities,"  approved  April  3,  1902  (P.  I*  p.  284), 
which  has  been  adopted  by  Atlantic  City 
as  Its  charter.  Section  66  of  that  act  pro- 
vides that  it  shall  be  lawful  for  the  city 
council  whenever  in  their  opinion  the  pub- 
lic good  requires  it  by  ordinance  "(1)  to  lay 
out  and  open  any  •  *  *  public  park 
♦  ♦  •  within  such  city,  •  •  •  and  to 
purchase  or  condemn  for  any  such  purpose, 
when  necessary,  any  lands  and  real  estate 
upon  making  compensation  to  the  owner  or 
owners  thereof  as  is  hereinafter  mentioned 
and  provided,  and  such  power  shall  l>elong 
exclusively  to  the  city  council.  •  •  •  "  By 
section  105  it  is  provided  as  follows:  "It 
shall  be  lawful  for  the  city  council.  In  the 
name  of  the  city,  under  authority  of  this 
act,  to  issue  its  corporate  bonds  for  any 
snm  not  exceeding  fifteen  per  centum  of  the 
taxable  value  of  the  property  rated  for  as- 
sessment; and  such  obligations  shall  be  Is- 
sued In  the  name  of  the  city  and  under  Its 
corporate  seal  and  shall  be  signed  by  the 
mayor  and  attested  by  the  city  clerk  and 
countersigned  by  the  city  treasurer;  they 
shall  be  at  such  denominations  and  bear 
Interest  at  such  rate,  not  exceeding  five  per 
centum  per  annum,  and  be  payable  at  such 
times  and  places  not  exceeding  thirty-five 
years  from  the  date  of  issue  as  the  city  coun- 
cil may  determine;  they  shall  be  dlspo^ied 
of  at  not  less  than  their  par  value;  the  pro- 
ceeds of  such  securities  may  be  used  for  the 
purpose  of  making  any  of  the  Improvements 
authorized  by  this  act  and  for  other  lawful 
purposes;  provided,  that  in  every  Instance 
the  Issue  of  bonds  shall  be  authorized  by 
ordinance  and  the  purpose  for  which  the 
bonds  are  to  be  used  shall  be  expressed  there- 
in, and  the  proceeds  thereof  shall  be  used 
for  no  other  purpose.  •  •  ♦ "  The  ordi- 
nance under  review  ordains.  In  section  1, 
"that  in  pursuance  of  the  power  and  authori- 
ty conferred  upon  the  city  council  of  Atlan- 
tic City  by  an  act  of  the  Legislature  of  this 
state,  entitled,  'An  act  relating  to,  regulat- 
ing and  providing  for  the  government  of  cit- 
ies,' approved  April  S,  1902,  and  duly  adopt- 
ed by  said  city  at  an  election  held  for  that 
purpose  on  May  6,  1902,  and  under  and  pur- 
suant to  other  statutes  of  said  state  in  such 
cases  made  and  provided,  and  for  the  pur- 
pose of  providing  moneys  with  which  to 
lay  out  and  open  the  public  park  mentioned 
In  the  ordinance  referred  to  in  the  title  of 
this  ordinance,  and  to  purchase  and  condemn 


lands  and  real  estate  for  such  purpose  with- 
in the  limits  of  the  public  park  or  place  for 
public  resort  or  recreation  along  the  beach 
or  ocean  front  of 'Atlantic  City,  established 
pursuant  to  the  ordinances  referred  to  in  the 
title  of  this  ordinance,  there  be  issued  bonds 
to  an  amount  not  to  exceed  five  hundred 
thousand  dollars  ($500,000)  of  this  city. 
•  •  »"  The  other  provisions  of  the  ordi- 
nance bring  it  fully  within  section  105,  above 
cited,  of  the  act  of  1902.  The  previous  ordi- 
nances referred  to  are  one  approved  Octo- 
ber 13,  1899,  establishing  a  public  park  upon 
the  ocean  front,  and  upon  Its  face  based  up- 
on the  act  of  1894  above  mentioned,  and  an 
amendment  to  said  ordinance  approved  April 
10,  1907,  which  amends  the  location  of  the 
park  as  originally  established.  It  may  well 
be  that  this  later  ordinance  would  suffice  to 
bring  the  public  park  established  within 
section  66  of  the  act  of  19U2,  and,  if  neces- 
sary, resort  might  possibly  be  had  to  that 
section  as  its  authority,  but  this  is  not  neces- 
sary. The  act  of  1894,  the  ordinance  of  1890 
passed  thereunder,  with  its  amendment  of 
1007,  are  amply  sufficient  to  Invoke  the  power 
conferred  by  section  106  of  the  act  of  1902  for 
the  issue  of  bonds  for  the  purpose  declared  in 
the  ordinance  under  review.  By  stipulation 
it  appears  that  the  entire  bond  issue  of  At- 
lantic City  is  weU  within  the  limit  of  15 
per  centum  of  the  taxable  value  of  the  prop- 
erty in  said  dty  rated  for  assessment,  and 
therefore  the  discretion  of  the  city  council 
to  issue  bonds  is  limited  only  by  the  re- 
striction that  the  proceeds  thereof  are  to 
be  used  for  the  purpose  of  maldng  any  im- 
provement authorized  by  the  act  of  1902,  or 
"for  other  lawful  purposes."  No  other  force 
can  be  given  the  language  of  the  act  of  1902 
than  that,  whenever  a  city  Is  authorized  by 
any  law  to  expend  money.  It  may  issue  bonds 
wherewith  to  raise  the  money.  But  the  prose- 
cutrix points  to  the  sul>8equent  language  of 
the  proviso  which  is  "whenever  bonds  are 
issued  to  provide  the  funds  for  any  of  the 
purposes  authorized  by  this  act,"  etc.,  and 
says  that,  in  view  thereof,  "other  lawful 
purposes"  means  only  charter  purposes.  I 
think  tbere  la  no  merit  In  the  contention. 
The  pertinent  language  of  the  section  Is  this: 
"The  proceeds  of  sucn  securities  may  be  used 
for  the  purpose  of  making  any  of  the  Im- 
provements authorized  by  this  act,  and  for 
other  lawful  purposes;  •  •  •  whenever 
tK>nd8  are  issued  to  provide  funds  for  any  of 
the  purposes  authorized  by  this  act,  any 
part  of  the  costs  and  expenses  of  which  is 
authorized  to  l>e  assessed  upon  the  property 
benefited,  the  assessments  for  benefits  In 
every  such  case  shall  be  exclusively  appropri- 
ated for  the  redemption  of  the  bonds  so  Is- 
sued, and  shall  be  kept  separate  from  the 
other  funds  of  such  city,  and  devoted  exclu- 
sively to  this  use."  So  far  from  this  lan- 
guage being  a  limitation  of  the  bond  issue 
to  charter  purposes,  it  seems  to  me  that  It 
has  directly  an  opposite  effect  If  the  words 
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"pntpoaeB  authorized  by  this  act"  are  to  be 
construed  as  referring  to  only  cbarter  pnr- 
imses,  for  the  condition  as  to  aBsessments  for 
benefits  la  Imposed  only  on  bonds  issued  for 
such  purposes,  and  the  plain  Inference  is  that 
bonds  may  be  Issned  for  other  lawful  pur- 
poses, and  on  those  no  condition  is  Imposed. 
In  my  Judgment,  however,  the  construction 
contended  for  is  not  correct  I  think  the 
words  "purposes  authorized  by  this  act"  re- 
fer back  to  the  words  "purpose  of  making 
any  of  the  improvements  authorized  by  this 
act,  and  for  other  lawful  purposes."  When- 
ever bonds  are  issued  for  any  lawful  purpose 
In  which  an  assessment  for  benefits  Is  In- 
volved, then  the  condition  of  applying  the 
assessment  to  the  redemption  of  the  bonds 
comes  into  effect 

I  think,  notwithstanding  the  suggestion  of 
the  prosecutrix  to  the  contrary,  that  the  es- 
tablishment of  a  public  park  under  the  act 
of  1894  Is  a  lawful  purpose,  and  the  authori- 
ty to  Issue  bonds  therefor  Is  complete.  As 
above  stated,  in  the  absence  of  some  enab- 
ling legislation,  Atlantic  City  would  have 
been  compelled  to  pay  for  a  park  established 
under  the  act  of  1894  by  taxation  subject  to 
the  right  (under  section  8  of  the  act  of  1894) 
to  recoup  special  benefits  by  an  assessment 
therefor.  That  right  of  recoupment,  of 
course,  still  remains,  but  the  cost  in  the  first 
instance  may  be  met  by  a  bond  issue.  Be- 
fore the  adoption  by  Atlantic  City  of  the 
act  of  1902,  there  would  have  had  to  be  re- 
sort to  enabling  legislation  such  as  "An  act 
to  authorize  cities  in  this  state  to  issqe 
bonds  In  certain  cases,"  approved  March 
22.  1895  (P.  L.  p.  464),  which  authorizes  a 
bond  Issue  not  exceeding  $100,000  in  all  cases 
where  any  city  is  or  may  be  authorized  to 
purchase  or  condemn  lands  for  public  pur- 
poses, and  no  adequate  provision  is  made 
or  authority  given  to  provide  for  the  pay- 
ment therefor.'  The  act  of  1895  Is  not  a  sup- 
plement to  the  act  of  1894;  although  1'.  Is 
very  likely  that  the  later  act  was  prompted 
by  the  incompleteness  of  the  former  one.  If 
it  were  in  fact  a  supplement  or  if  the  act 
of  1894  itself  limited  the  bond  issue,  there 
would  be  no  restraint  upon  subsequent  Legis- 
latures Increasing  the  amount  of  the  lawful 
bond  issue  of  any  city  availing  Itself  of  the 
act  ot  1894,  there  being  no  limit  fixed  on  the 
cost  of  the  park.  It  Is  further  urged  that 
no  authority  to  Issue  bonds  for  the  acquisi- 
tion of  a  park  under  the  act  of  1894  can  be 
conferred,  unless  extended  to  all  cities  that 
may  have  availed  themselves,  or  may  avail 
themselves  of  that  statute.  This  contention 
is  antenable.  The  act  of  1894  does  not  at- 
tempt to  deal  with  collateral  powers  of  the 
various  cities  affected  by  It.  Every  city 
circumstanced  within  the  purview  of  the  stat- 
ute may  establish  a  park.  All  details,  ex- 
cept as  to  the  authorized  assessment  of  spe- 
cial benefits,  are  left,  to  the  machinery  of 


the  particular  city.  Action  In  some  cities 
may  be  by  resolution;  In  others  must  be 
by  ordinance.  In  some  dtiea  a  majority 
vote  of  the  council  may  sufl3ce  for  corporate 
action;  in  others  a  larger  vote  may  be  req- 
uisite. In  some  cities  the  mayor  may  have 
a  veto  power;  in  others  not — and  so  on  in- 
definitely. Similarly  in  some  cities  there 
may  be  power  to  Issue  bonds  for  public  pur- 
chases; In  others  not.  So  as  to  the  enlarge- 
ment of  powers  of  cities.  If  such  enlarge- 
ment be  by  general  law,  it  will  operate  as 
to  the  parks  established  under  the  act  of 
1894,  as  well  as  on  any  other  subject  with- 
in Its  range.  The  act  of  1902  is  general.  In 
that  any  city  may  adopt  its  provisions.  It 
is  no  more  reasonable  to  assail  the  power 
for  a  bond  Issue  for  purchases  lawful  to  the 
dty  that  adopts  the  act  than  to  assail  any 
of  the  manifold  powers  therein  that  are  not 
given  to  cities  at  large. 

Again,  it  Is  argued  that  In  order  to  sup- 
port the  ordinance  under  review,  the  one 
hundred  and  fifth  section  of  the  act  of  1902 
must  be  given  a  retroactive  effect  which  Is 
not  permissible.  I  think  not  The  city  urges 
only  a  prospective  application  of  the  section. 
There  might  be  some  force  In  the  argument 
if  the  bond  issue  ordained  was  to  be  In  pay- 
ment of  lands  purchased  or  condemned  for 
the  park  before  1902,  but  none  whatever 
where  the  bond  Issue  Is  ordained  "for  the 
purpose  of  providing  moneys  with  which  to 
lay  out  and  open  the  public  park,  and  to 
purchase  and  condemn  lands  for  such  pur- 
pose within  the  limits  or'  the  park  estab- 
lished, pursuant  to  the  ordinances  referred 
to.  It  cannot  be  successfully  argued  that 
the  machinery  and  powers  of  government  of 
Atlantic  City  under  the  act  of  1902  cannot 
be  applied  to  an  antecedent  situation  In  that 
city.  If  the  city  having  established  a  park 
nnder  the  act  of  1894  shall  now  proceed  to 
acquire  and  pay  for  It,  It  must  do  so  under 
the  act  of  1902.  The  bond  Issue  now  ordain- 
ed Is  In  aid  of  such  purpose  and  acquisition, 
and  is  undoubtedly  a  lawful  purpose  within 
the  prospective  purview  of  the  act  of  1902. 
Having  found  power  to  enact  the  ordinance 
In  question  In  the  Atlantic  Oty  charter,  it 
has  been  unnecessary  to  consider  whether 
like  power  Is  conferred  by  the  act  of  March 
22,  1904  (P.  L.  p.  86),  to  which  reference  has 
been  made  by  counsel. 

Lastly,  It  is  argued  that  the  ordinance  in 
question  is  void  because  It  is  said  to  be  In- 
definite as  to  the  amount 'of  bonds  to  be  Is- 
sued. It  provides  for  the  Is.sulng  of  bonds 
"in  an  amount  not  exceeding  $500,000."  But 
I  think  that  in  an  ordinance  the  authoriza- 
tion of  bonds  not  to  exceed  a  certain  amount 
Is  equivalent,  in  legal  effect,  to  fixing  the 
amount  of  such  bonds  at  such  sum.  Knight 
V.  West  Union,  46  W.  Va.  194,  32  S.  E.  163. 

The  ordinance  under  review  is  afilrmed, 
with  costs. 
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(78  K.  ;.  L  M) 

STATE  T.  AUIBRTAIiU. 

(Supreme  Oourt  of  New  Jersey.    June  8. 1909.) 

CBIMINAI.    IMW     (S    400*)— BVIDENCI!— Docti- 

MENTABT  Evidence. 

Upon  a  sale  of  goods  the  rendor  delivered 
to  the  vendee  a  memoraDdnm  of  the  sale,  and 
retained  a  carbon  copy.  Held,  that  the  carbon 
copy  was  admissible  as  evidence  as  a  duplicate 
orisinal  for  the  purpose  of  showing  the  nature 
and  terms  of  the  transaction. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  400.*] 

(Syllabus  by  the  Court.) 

Error  to  Conrt  of  Quarter  Seaaions,  Ber- 
gen County. 

Giuseppe  Albertalli  was  convicted  of  an 
Illegal  sale  of  intoxicating  liquors,  and  brings 
error.    Reversed. 

Argued  February  term,  1909,  before  the 
CHIEF  JUSTICE,  and  SWATZB  and  PARK- 

KB)  JJ* 

Wendell  J.  Wright,  for  plaintiff  In  error. 
John  S.  Mackay  (Ernest  Koester,  on  the 
brief),  for  the  Statew 

SWAXZE,  J.  The  plaintiff  In  error  was 
convicted  of  the  illegal  sale  of  liquor.  The 
controversy  reduced  Itself  at  the  trial  to  the 
qnestlon  whether  two  gallons  of  wine,  which 
bad  been  delivered  to  one  ilerlclndino,  had 
been  sold  to  her,  or  had  merely  been  given  to 
her  in  exchange  for  a  portion  of  a  quantity 
which  had  previously  been  sold;  that  quan- 
tity being  above  the  quantity  for  which  the 
defendant  needed  a  license.  The  defendant 
offered  In  evidence  a  duplicate  bill  for  the 
goods  which  had  been  delivered  to  Merlcind- 
Ino,  which  was  in  the  nature  of  a  sales  slip. 
The  testimony  showed:  That  a  white  slip 
and  a  yellow  slip  were  made  out  at  the 
same  time,  one  being  a  carbon  copy  of  the 
other;  that  the  white  slip  was  delivered  to 
Merldndino,  and  the  yellow  slip  retained  by 
the  defendant  This  slip  contained  a  memo- 
randum of  the  exchange  of  wine  and  showed 
that  the  amount  paid  by  Merkindlno  Included 
nothing  on  account  of  the  wlna  It  therefore 
tended  to  corroborate  the  testimony  on  the 
part  of  the  defendant  and  the  testimony  of 
Mrs.  Merkindlno  herself  oh  cross-exami- 
nation. The  paper  was  excluded,  seemingly 
because  It  was  supposed  to  be  a  mere  copy. 
We  think  this  view  was  erroneous.  The 
white  slip  and  the  yellow  slip  were  duplicate 
originals,  and.  while  they  were  copies  one  of 
the  other,  the  yellow  slip  was  as  much  an 
original  as  the  white  slip.  The  fact  that  it 
was  a  carbon  copy.  Instead  of  being  written 
with  pencil  or  pen  and  ink.  Is  not  significant 
This  error  was  clearly  prejudicial  to  the 
plaintiff  In  error,  and  the  Judgment  must,  ac- 
cordingly, be  reversed. 

In  reversing  this  judgment,  however,  we 
must  not  be  understood  as  expressing  ap- 
proval of  the  form  In  which  the  matter  Is 
presented..  Tlie  parties  have  apparently  un- 


dertaken to  bring  ttae  case  ftp  under  sec- 
tion 186  of  the  criminal  procedure  act  of 
June  14.  1898  (P.  L.  p.  91^:  but  it  is  evi- 
dent from  an  Inspection  of  the  record  that 
the  whole  record  Is  not  'before  us.  In  fact, 
the  Judge  merely  certifies  "ttiat  the  foregoing 
is  a  true  statement  of  the  facts  upon  the 
trial,"  and  the  facts  are  set  forth  in  narra- 
tire  form.  We  have  accepted  the  signature 
to  this  certificate  as  amounting  to  a  signature 
of  the  bill  of  exceptions  which  the  statement 
shows  the  defendant  prayed  and  the  Judge 
sealed.  Strict  practice  would  require  that 
exception  to  be  signed  and  sealed  separately, 
and  not  at  the  conclusion  of  ttae  whole  state- . 
ment  of  facts  on  the  triaL 


(78  N.  J.  U  TO) 
(30LDBER0  v.  WEST  END  HOMESTEAD 

CO. 
(Supreme  (3onrt  of  New  Jersey.    June  7,  1900.) 

InsANB  Persons  (f  78*)— Intkbest  (i  89*)— 
Action  by  Guardian— PaymKiNT  om  Oow- 
TBAcr— Recoveby. 

In  a  suit  by  the  gnardiao  of  a  lunatic  to 
recover  money  paid  by  the  lunatic  upon  a  con- 
tract for  the  sale  of  land,  the  trial  Judge  vtop' 
erly  charged  that  knowledge  of  the  insanity  by 
the  defendant  must  be  proved,  and  that,  if  the 
plaintiff  was  entitled  to  recover,  interest  tboald 
be  allowed  from  the  date  of  tiie  paymeitt,  bat 
commissions  upon  the  sale  paid  by  the  defend- 
ant should  not  oe  charged  against  the  plaintilf. 

[Ed.  Note. — For  other  casps,  see  Insane  Per^ 
sons.  Cent  Dig.  ||  125,  132-138;  Dec.  Dig.  | 
78  ;•  Interest,  Dec  Dig.  {  39. •] 

(Syllabus  by  the  0>nrt.) 

■  Error  to  the  Circuit  Court,  Essex  C!onnt7. 

Action  by  Harris  Goldberg,  by  his  guard:- 
lan,  against  the  West  End  Homestead  Com- 
pany. Judgment  for  plalnUfl,  and  defoidant 
brings  error.    Affirmed. 

Argued  i<ebruaiy  term,  1909,  before  the 
CHIEF  JUSTICE  and  SWAYZE  and  PAR- 
KER, JJ. 

RIker  &  Rlker,  for  plaintiff  in  error.  Midi' 
ael  J.  Tansey,  for  defendant  in  error. 

SWAYZE,  J.  This  was  an  action  to  re- 
cover back  money  wnlch  »ad  oeen  paid  npoa 
a  contract  for  the  sale  of  land  upon  the 
ground  that  the  plaintiff  was  a  lunatic  at 
the  time  of  the  contract  and  of  the  payments 
made  thereon.  The  payments  were  made  in 
June,  190&,  An  inquisition  in  lunacy  taken 
in  March,  1907,  found  that  he  had  been  a 
lunatic  since  March,  1906,  and.  In  addition, 
there  was  medical  testimony  Justifying  the 
Inference  that  he  was  a  lunatic  at  the  time 
the  contract  and  payments  were  maae.  The 
trial  Judge  properly  charged  that  It  waa 
nec-essary  for  the  pialntIS  to  prove  that  the 
defendant  had  knowledge  of  the  plalntifTs 
insanity,  but  the  case  was  tried  apparently 
upon  the  theory  that,  if  the  lunacy  was  es- 
tablished, it  was  enough  to  Justuy  recovery. 
The  plaintiff  moved  to  nonsuit,  and  relied 
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entirely  upon  the  fact  that  tiM  decree  In  the 
lunacy  proceedings  which  was  made  May 
28,  1S07,  adjudicated  that  the  plaintiff  had 
been  Insane  for  only  11  months  prior  there- 
ta  No  other  ground  was  specified.  We  agree 
with  the  trial  Judge  that  the  InqulBltlon  was 
prima  fade  evidence  of  the  lunacy,  but.  If 
not,  there  was  ptill  sufficient  erideoice  to  re- 
quire the  submission  of  the  case  to  the  Jury. 
The  point  that  there  was  no  evidence  of 
knowledge  of  the  lunacy  on  the  part  of  the 
defendant  was  not  raised  at  the  trial.  We 
think,  also,  that  the  trial  Judge  was  right 
in  excluding  evidence  of  business  transacN 
tlons  by  the  plaintiff  several  months  after 
the  date  in  question.  The  fact  thajt  he  trans- 
acted other  business  at  those  times  Is  too 
ranote  to  indicate  anything  as  to  his  mental 
condition  at  the  time  of  the  transactions 
with  the  defendant  The  trial  Judge  was  also 
right  in  allowing  interest  from  the  date  of 
the  payments.  If  the  defendant  knew  of 
the  plalntlfTs  lunacy,  as  the  Jury  have  found, 
it  had  no  right  to  take  his  money.  Having 
taken  it  under  circumstances  which  Justified 
his  reclaiming  it,  they  are  chargeable  with 
Interest  The  same  reasoning  prevents  them 
from  being  credited  with  the  amount  they 
had  paid  out  for  commissions  on  the  sale  of 
the  property,  for  nothing  could  Justify  them 
in  spending  what  they  knew  to  be  the  luna- 
tic's money. 

We  said  in  Miller  v.  Barber,  73  N.  J.  Law, 
3a  62  Atl.  276:  "Payment  or  tender  of  the 
consideration  money  received  by  the  lunatic 
is  a  condition  precedent  to  the  avoidance  ot 
the  contract"  In  this  case  the  lunatic  had 
been  in  possession  of  the  premises  for  some 
three  months,  and  had  collected  the  rents. 
These  rents  ought  to  have  been  tendered  be- 
fore the  suit  was  begun,  but  no  question  of 
that  kind  Is  raised  by  this  record.  The 
course  pursued  by  the  plaintiff  in  error  pre- 
cludes a  consideration  of  this  question,  for 
the  reason  that  its  counsel  requested  a  charge 
that  the  Jury  must  put  the  defendant  in  the 
position  it  was  in  before  the  contract  was 
madCL  This  Is  a  very  different  proposition 
from  the  rule  of  Miller  ▼.  Barber,  requiring 
a  tender  of  the  consideration  at  the  time  of 
rescission;  that  is,  prior  to  the  commence- 
ment of  the  action.  It  is  argued  by  the  brief 
for  the  plaintiff  in  error  that  it  should  be 
credited  with  all  of  the  rents  which  were 
collectible,  whether  they'  were  collected  or 
not  This  question  also  is  not  presented  by 
flie  record.  On  the  contrary,  the  request  to 
charge  was  that  if  the  Jury  found  In  favor 
of  the  plaintiff,  they  must  put  the  defend- 
ant in  the  position  It  was  in  before  the  con- 
tract was  made;  and  that  Is,  the  plaintiff 
most  pay  the  commission  of  $360,  and  refund 
the  rents  collected  by  or  for  him,  and  that 
these  sums  ought  to  be  deducted  from  the 
12,000.  This  request  was  erroneous.  In  that 
it  claimed   the  allowance  for  the  commis- 


sions, bnt,  even  if  that  had  been  omitted,  It 
requested  only  that  the  defendant  should  be 
credited  with  the  rents  actually  collected  by 
or  for  the  plaintiff.  The  Judge  charged  that 
the  rents  received  by  or  for  the  plaintiff  must 
be  deducted,  and  the  Jury  seem  to  have  done 
so,  for  the  verdict  was  for  the  exact  amount 
which  had  been  paid  without  any  allowance 
for  Interest  The  interest  in  fact  was  a 
little  more  than  the  rents  actually  collected. 
We  find  no  error  in  this  record,  and  the 
Judgment  Is  affirmed,  with  costs. 


(n  M.  J.  H.  BU) 
'  GOULD  T.  fiURLET  et  a). 

(Court  of  Chancery  of  New  Jersey.    May  12, 
1909.) 

1.  Dkedb  (I  207*)— ExECunow— Evidence. 

Evidence,  in  a  niit  to  avoid  a  deed,  held  to 
■how  it  waa  signed  and  admowledged  as  it  par' 
ported  to  have  been. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {{  614-624;   Dec.  Dig.  i  207.»] 

2.  Deeds  (|  68*)— Delivkbt. 

There  was  a  deliver;  of  a  deed  where,  a 
&ther  having  put  property  in  bis  daughter's 
name,  she,  at  his  request,  executed  a  deed  there- 
of  to  a  third  person,  and  gave  it  to  the  father, 
who  sent  it  to  the  grantee  s  attorney. 

[Ed.  Note.— For  other  cases,  gee  DeedL  Cent 
Dig.  {{  130-135;  Dec  Dig.  (  58.*] 

3.  Gifts  (|  49»)— Evioencb. 

A  gift  of  lots  b;  father  to  daughter  Is  not 
proved  by  the  testimony  of  the  mother  that 
when  the  father  got  the  daoghter's  sifcnature  ts 
a  consent  for  a  rroUey  line,  be  eaid  it  would 
benefit  her  lots,  and  testimony  of  her  husband 
that  the  father  once  told  him  be  had  given  the 
daughter  some  prop«rty,  at  the  place  where  the 
lots  were  located,  and  on  another  occasion, 
when  asking  him  to  sign  a  deed,  stated  he  had 
a  splendid  opportunity  to  dispose  of  the  daugh- 
ter's property  at  such  place,  tor  her  advantage. 
[Ed.  Note.— For  other  cases,  see  Gifta,  Cent 
Dig.  {{  95-100;   Dec.  Dig.  (  49.*] 

4.  EviDBRCB  (I  217*)— Admissions  aud  Dko- 

I.A8ATI0nS. 

Evidence  of  oral  admissions  and  declarsp 
tlons  is  to  be  received  with  great  caution.- 

[Ed.    Note.— For   other  cases,   see   Evidence 
Cent  Dig.  |  760;  Dec.  Dig.  {  217.*1 

5.  Fraudulent  Convetahcxb  ((  174*)t-V4.- 

LIDITT  INTEB   PaBTES. 

The  principle  that  a  fraudulent  conveys 
ance  is  good  inter  partes  cannot  avail  the  gran- 
tee where  she,  at  her  grantor's  request  convey- 
ed the  lots  to  another,  and  the  latter,  who  had  in 
fact  purchased  only  one  lot,  conveyed  the  others 
to  another  person  for  the  original  grantor's 
benefit. 

[Ed. :  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  (  174.*} 

6.  Fbaudulbnt  Conveyances  (|  174*)— Ef- 
fect Between  Pasties. 

It  cannot  avail  one,  whose  father  pat  lots 
in  her  name  as  a  cover,  in  seeking  to  avoid  the 
deed  she  made  thereof  to  another,  at  her  fa- 
ther's request,  that  a  complete  agreement  of 
sale  was  not  made  between  her  father  and  her 
grantee ;  they,  or  the  parties  representing  them. 
Being  content 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  f  174.*] 
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Action  by  O.  Bdltb  Gould  against  Timothy 
Hurley  aud  others.    Decree  for  defendants. 

Rulif  y.  Ijawrence,  for  complainant  Lewis 
Starr,  for  defendants. 

WALKEB,  v.  O.  In  his  lifetime  Freder- 
ick J.  Anspach  was  the  owner  of  eight  cer- 
tain lots  in  the  borough  of  Spring  Lake,  N. 
3.,  and  on  May  9,  1896,  his  wife  Joining  him 
In  the  deed,  he  conveyed  them  to  his  daugh- 
ter, C.  EMith  Gould,  the  complainant,  for  an 
expressed  consideration  of  "one  dollar  and 
other  valnable  consideration."  She  claims 
the  lots  as  a  gift  from  her  father.  She  nev- 
er had  possession  of  them,  nor  of  the  deed 
for  them.  Upon  the  death  of  her  father  in 
1905,  his  deed  to  her  and  a  deed  signed  by 
her  in  blank  as  to  a  grantee,  for  the  same 
premises,  were  found  among  his  effects. 

On  May  2,  1900,  at  her  father's  request  she 
made  a  deed,  her  husband  joining  her,  where- 
by the  title  to  the  premises  was  divested  out 
of  her  and  put  in  the  defendant  Timothy  Hur- 
ley. The  consideration  recited  In  this  deed 
Is  $650;  Mr.  Anspach  having  negotiated  a 
■ale  of  one  of  the  lots  for  that  amount  to 
Hurley,  |100  to  be  paid  In  cash,  and  |550  to 
be  secured  by  a  mortgage  on  the  lot  to  be 
conveyed  to  him.  Prior  to  the  making  of  the 
deed  to  Mrs.  Gould  by  her  father,  the  latter 
had  entered  into  negotiations  with  Hurley 
for  the  purchase  by  Hurley  of  the  one  lot, 
and  Hurley  signed  a  memorandum  in  writing, 
obligating  himself  to  make  the  purchase.  On 
July  1,  1901,  the  complainant's  father  sent 
to  Joseph  McDermott,  Esq.,  counselor  at  law, 
who  represented  Hurley,  two  deeds,  one  for 
the  eight  lots  made  from  the  Goulds  to 
Hurley,  and  one  for  seven  of  the  same  lota 
to  be  made  by  Hurley  and  wife  to  Mr.  Ans- 
pach'B  brother  James.  The  lot  not  included 
In  the  deed  from  Hurley  and  wife  to  James 
Anspach  was  the  one  for  which  Hurlpy  had 
bargained.  These  two  deeds  remained  with 
Mr.  McDermott  until  after  the  death  of  Fred- 
erick J.  Anspach.  The  deed  from  Hurley  and 
wife  to  James  Anspach  was  drawn  by  Mr.  F. 
J.  Anspach  himself  and  inclosed  to  Mr.  Mc- 
Dermott, but  was  not  executed  by  Hurley  and 
wife  because  it  was  a  deed  of  warranty  and 
Mr.  McDermott  was  unwilling  to  allow  Hur- 
ley to  execute  any  but  a  bargain  and  sale 
deed  with  covenants  against  the  grantor. 
The  transaction  was  not  closed  during  the 
lifetime  of  F.  J.  Anspach  because  of  unpaid 
taxes  which  were  a  lien  against  the  lot  to 
which  Hurley  was  to  take  title.  After  the 
death  of  her  father,  and  In  1907,  Mrs.  Gould 
paid  $516  of  taxes  on  these  premises.  This 
was  after  she  knew  that  Hurley  claimed  one 
of  the  lots  and  that  the  estate  of  her  father 
claimed  the  beneflcial  ownership  In  the  seven 
lots  conveyed  by  Hurley  to  James  Anspach 
after  her  father's  death.  Hurley,  it  should 
be  remarked,  has  had  possession  of  his  lot 
since  be  signed  the  agreement  to  purchase, 


and  has  improved  It  Of  conrse.  her  father's 
dealings  with  Hurley  do  not  bind  her,  but 
they  have  a  bearing  upon  the  status  of  the 
other  defendants,  and  are  pertinent  in  that 
aspect 

Mrs.  Gould  claims  that  she  never  knowing- 
ly executed,  and  never  acknowledged,  the 
deed  from  herself  and  husband  to  Timothy 
Hurley.  She  testified  that  she  signed  but  one 
paper  with  reference  to  these  lots,  which 
was  at  the  request  of  her  father,  and  which 
she  said  was  explained  to  her  by  him  as  a 
consent  for  the  construction  of  a  trolley  line 
in  front  of  the  lots  in  question.  Besides  the 
deed  to  Hurley,  she  was  confronted  with  the 
deed  for  the  same  lots  without  date  and  with- 
out the  name  of  any  grantee,  which  she  ad- 
mitted having  signed,  and  there  was  also 
produced  to  her  three  other  papers  consent- 
ing to  the  construction  of  trolley  tracks  wltb 
reference  to  the  lots,  all  of  which  she  admit- 
ted she  bad  signed.  It  would  appear  then 
that  her  recollection  extended  to  only  one 
of  the  trolley  consents,  nrd  that  her  mind 
was  an  entire  blank  aa  to  the  two  deeds  and 
the  other  two  couseuts  for  the  trolley  com- 
pany. The  acknowledgment  to  the  deed  to 
Hurl^  purports  to  have  been  made  before 
James  S.  Phillips,  a  commissioner  of  deeds 
for  the  state  of  New  Jersey,  residing  In  Phil- 
adelphia, on  May  2,  1900,  the  date  of  the  ex- 
ecution of  the  deed,  aud  Is  regular  in  form, 
containing  th^  separate  acknowledgment  of 
Mrs.  Gould,  as  required  by  our  statute.  She 
says  she  never  appeared  before  Mr.  Phillips 
and  never  acknowledged  the  execution  of  the 
deed.  Mr.  Gould,  her  divorced  husband,  also 
stated  that  he  did  not  appear  before  Mr. 
Phillips  and  acknowledge  the  instrument 
He,  however,  admlted  that  on  several  occa- 
sions he  had  acknowledged  papers  before  Hr. 
Phillips  at  the  request  of  Mr.  Anspach,  bis 
father-in-law.  He  says  that  when  he  signed 
the  paper  it  had  not  been  signed  by  Mrs. 
Gould,  and  she  says  that  when  she  signed  it 
it  had  not  been  signed  by  him.  Their  testi- 
mony concerning  the  transaction  was  given 
approximately  eight  years  after  the  execution 
of  the  deed,  and  Is,  in  my  Judgment,  unre- 
liable as  to  the  facts.  Mrs.  Guuld,  while  pos- 
itive that  she  executed  but  one  paper  with 
reference  to  the  Spring  Lake  lots,  was  com- 
pelled to  admit  upon  cross-examination  that 
she  signed  five  papers  in  all;  two  of  tfaem 
being  deeds.  Her  husband,  who  had  been  di- 
vorced from  her,  asserted  that  he  had  not 
acknowledged  the  deed,  but  admitted  that 
be  bad  acknowledged  the  execution  of  sever- 
al documents  before  the  commissioner  who 
took  this  acknowledgment  Mr.  PhilUps,  the 
commissioner,  testified  that  he  had  known  F. 
J.  Anspach  a  number  of  years  and  had  taken 
acknowledgments  of  deeds  for  him  for  lands 
in  New  Jersey  made  by  himself. and  members 
of  his  family.  Shown  the  deed  from  Mrs. 
Gould  to  Hurley,  he  stated  that  be  took  the 
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at^nowleilKnirat,  and  the  certlflcate  was  writ* 
ten  by  him,  aithoagb  he  said  he  had  no  rec- 
oUectlon  of  the  drcumstances  nnder  which 
the  acknowIed>anent  was  made,  and  frankly 
■aid  that  he  did  not  know  either  Mrs.  Gould 
or  her  husband,  and  he  said  that  the  facts 
stated  in  the  certlflcate  to  the  best  of  his 
knowledge  were  true.  I  do  not  see  why  be 
would  not  assert  unequivocally  that  they 
were  tme^  in  reliance  upon  bis  certificate; 
bat.  being  a  cautious  man,  doubtless,  and  not 
remembering  the  incident  at  all,  he  made  the 
somewhat  stereotyped  reply  that  the  facts 
were  tme  to  the  best  of  his  knowledge.  He 
sbonld,  it  seems  to  me,  have  been  Willing  to 
hare  stated  that  they  were  true,  because  of 
his  certificate.  However,  I  do  not  think  that 
the  answer  creates  any  uncertainty  as  to  the 
fact,  and  I  am  prepared  to  believe,  and  do 
believe,  that  Mrs.  Gould  and  her  husband 
not  only  signed,  but  also  acknowledged,  their 
deed  nude  to  Hurley. 

The  facts  and  circumstances  concerning 
the  signing  and  acknowledgment  of  the  deed 
In  this  case  are.  under  the  law,  as  enunciated 
by  our  courts,  sufficient  to  prove  its  due  ex- 
ecution and  to  uphold  the  transaction.  Took- 
er  T.  Sloan.  SO  N.  J.  Eq.  304 ;  Black  y.  Pur- 
nell.  00  N.  J.  Eq.  865,  24  Atl.  648.  That  the 
deed  from  Mrs.  Gould  and  husband  to  Hurley 
was  delivered  is  too  plain,  it  seems  to  me,  to 
admit  of  controversy.  It  will  be  remember- 
ed that  F.  J.  Anspach,  ber  father,  put  the 
title  in  Mrs.  Gould  without  any  consideration 
passing  from  her  to  him;  and  she,  it  would 
app^r,  willingly  executed  the  deed  to  Hur- 
ley at  ber  father's  request,  and  parted  with 
the  deed  to  her  father,  if,  indeed,  she  ever 
had  it  in  her  possession,  for  her  father  In- 
dosed  it  to  Mr.  McDerpaott  in  his  letter  to 
him  ot  Jnly  1,  1901,  and  he  (Sir.  McDermott) 
retained  it  nntil  he  lodged  it  for  record  on 
Jane  11,  1907,  and  produced  it  upon  the 
triaL  It  is  certainly  to  be  presumed  that 
Mrs.  Gould  gave  the  deed  to  her  father  the 
moment  she  signed  it,  or  left  it  with  him, 
which  amounts  to  a  delivery,  and  parted  with 
all  control  over  it.  This  constitutes  a  valid 
delivery.  Jones  v.  Swayze,  42  N.  J.  Law, 
279;  Vreeland  ▼.  Vreeland,  48  N.  J.  Eq.  50, 
21  Atl.  627. 

In  her  bill  and  on  the  argument  ^t  was 
daimed  tbat  Mr.  Anspacb  liad  made  a  gift 
of  these  lots  to  his  daughter.  Her  mother, 
the  widow  of  F.  J.  Anspach,  was  sworn  and 
testified  that  sbe  recalled  the  signing  of  a 
paper  by  her  daughter  with  reference  to  a 
trolley  consent,  and  that  at  the  time  h6 
procured  his  daughter's  signature  the  father 
said  that  it  would  benefit  her  lots  at  Spring 
Lake.  Assuming  that  the  witness  accurately 
rananbers  what  Mr.  Anspach  said  some 
dgtit  years  before  she  testified,  that  loose 
declaration  cannot  be  admitted  to  prove  a  gift 
of  these  lots  to  Mrs.  Gould,  nor  can  the  state- 
ment of  Mrs.  Gould's  former  husband  to  the 
effect  that,  when  Mr.  Anspach  asked  him  to 


sign  the  deed,  he  told  him  that  he  had  a 
splendid  opportunity  to  dispose  of  the  Spring 
I/ake  property  for  Edith's  advantage.,  or  hi* 
other  statement  that  Mr.  AnBpach  once  told 
him  that  he  had  given  ber  some  property  at 
Spring  Lake.  Evidence  of  oral  admissions 
and  declarations  t>elong  to  a  class  of  proofs 
which  should  be  received  with  great  caution. 
Even  when  they  proceed  from  the  mouths  of 
honest  and  disinterested  witnesses,  they  are 
liable  to  imperfection  and  error;  and  a 
word,  or  a  look,  misunderstood,  will  produce 
upon  the  mind  of  the  bearer  an  impression 
entirely  ditTerent  from  that  which  the  speak- 
er Intended  to  convey.  Jones  v.  Knauss,  81 
N.  J.  Eq.  609,  616.  Both  of  the  parties 
testifying  to  these  statements  are  apparently 
interested  in  the  complainant ;  Mrs.  Anspach, 
the  mother,  naturally  so,  and  Mr.  Gould,  the 
former  husband,  although  divorced,  by  his 
manner  upon  the  stand  and  his  apparent 
friendliness  with  his  former  wife  in  the 
courtroom,  gave  every  evidence  of  a  linger- 
ing interest  in  her.  I  do  not  say  that  these 
witnesses  have  willfully  mlsreijresented  what 
the  decedent  said,  but  my  Judgment  is  that 
they  are  mistaken  or  have  misinterpreted  the 
looks  or  language  of  Mr.  Anspach  when  he 
made  the  declarations  to  which  they  testify. 
These  dedaratlons  are  meager  and  of  an  in- 
conclusive character,  and  certainly,  In  view 
of  the  other  facts  of  the  case,  they  cannot  be 
given  controlling  effect,  but  must  be  subordi- 
nated to  what  appears  to  me  to  be  the  true 
facts. 

It  may  be  asked  why  Mr.  Anspach  put 
the  title  to  these  lots  in  the  name  of  his 
daughter.  The  answer  is  probably  to  be 
found  in  the  two  facts:  One,  that  his  wife 
refused  to  sign  a  deed  at  his  request,  and 
this  about  the  time  the  conveyance  from 
father  to  daughter  was  made ;  and.  the  other, 
that  a  Judgment  had  been  recovered  against 
Mr.  Anspach  in  Pennsylvania  by  a  gentle- 
man named  Paul  for  a  large  amount  of  mon- 
ey, and  Mr.  Paul  about  the  time  of  the  con- 
veyance was  pursuing  Mr.  Anspach  In  New 
Jersey  by  attachment.  Besides.  Mr.  Ans- 
pach was  in  the  habit  of  placing  the  title 
to  properties  in  his  brother  and  other  mem- 
bers of  his  family,  for  his  own  purposes  and 
convenience.  If  I  be  right  in  my  conclusion - 
that  Mrs.  Gonld  executed,  acknowledged,  and 
delivered  the  Hurley  deed,  she  has  no  in- 
terest in  the  daim  of  the  estate  of  her 
father  to  ownership  in  the  seven  lots  con- 
ve.ved  by  Hnrley  to  James  Anspach,  who,  aa 
before  stated,  admits  that  he  has  no  bene- 
ficial interest  in  them,  and  that  he  holds  the 
title  for  the  estate  of  his  brother.  Hurley 
and  wife  have  executed  to  Mrs.  Gould  a 
mortgage  on  the  lot  remaining  to  blm.  The 
mortgage  bears  even  date  with  the  deed  from 
Mrs.  Gould  to  him,  and  is  for  $450.  It  Is 
admitted  that  counsel  made  a  mistake  In 
drawing  the  mortgage,  and  that  it  should 
have  been  for  |550.    Another  mistake  was 
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putting  It  in  the  name  of  Mrs.  Oould,  for  In 
blB  letter  of  Instruction  to  connsel  on  Jul7 
1,  1901,  Mr.  Anapach  expressly  directed  that 
the  mortgage  be  made  in  his  own  favor, 
meaning,  of  course,  his  own  nam&  Mrs. 
Gould  claims  that,  if  her  father  were  at- 
tempting to  put  title  out  of  hhnself  and  in 
her  for  the  purpose  of  forestalling  Paul 
In  the  collection  of  his  ludgment,  the  ex- 
ecutors of  her  father's  estate  cannot  re- 
cover the  title  from  her  because  of  the  rule 
that  a  conveyance  made  in  fraud  of  creditors, 
while  void  as  to  them,  is  good  Inter  partes, 
aa  the  law  will  not  aid  a  fraud  doer,  but 
will  leave  the  parties  to  the  transaction  in 
statu  quo.  This  might  be  a  serious  consid- 
eration In  the  case  sub  judice  if  if  were  not 
for  the  fact  that  Mrs.  Gould  herself  made  a 
conveyance  of  the  property  to  a  third  per- 
son, namely.  Hurley,  for  her  father,  and 
therefore,  If  the  rule  is  to  be  applied  at 
all,  It  will  be  in  aid  of  a  status  which  leaves 
her  divested  of  title. 

It  is  also  claimed  on  behalf  of  the  com- 
plainant that  the  minds  of  Mr.  Anspach  and 
Hurley  never  met,  and  that  a  complete  agree- 
ment for  sale  between  them  was  not  made. 
This  la  a  question  in  which  the  compMinant 
Is  not  concerned.  It  Is  true  the  memorandum 
signed  by  Hurley  was  not  enforceable  for 
want  of  particulars  as  to  the  time  the  mort- 
gage should  run  and  the  rate  of  interest  It 
Should  draw,  etc  (Potts  v.  Whitehead,  20  N. 
J.  Eq.  66 :  Moore  v.  Galnpo,  65  N.  J.  Bq.  194, 
66  Atl.  628);  but  the  defendants  appear  to 
have  no  quarrel  with  each  other  on  that 
score,  and,  besides.  Hurley  has  actually  ex- 
ecuted a  mortgage  to  Mrs.  Gould.  It  can 
be  decreed  to  be  reformed  If  necessary  by 
making  It  stand  as  security  for  9550,  in- 
stead of  1450,  and  Mrs.  Gould  can  be  de- 
creed to  assign  It  to  the  executors  of  her 
father's  estate. 

There  will  be  a  decree:  That  the  com- 
plainant has  no  right,  title,  or  Interest  in 
any  of  the  eight  lots  In  question ;  that  the 
title  of  Hurley  to  the  lot  which  remains  in 
him  is  absolute;  that  the  bond  from  him 
and  the  mortgage  from  him  and  his  wife  to 
the  complainant  be  canceled;  that  he  exe- 
cute a  proper  bond  and  mortgage  to  the  ex- 
'ecutors  of  the  estate  of  Frederick  J.  Ans- 
pach. deceased,  for  $550,  secured  on  his  lot, 
with  lawful  Interest,  unless  it  shall  become 
necessary  to  decree  a  reformation  of  the 
bond  and  mortgage  already  made,  in  which 
event  they  will  be  reformed  and  ordered  to 
be  delivered ;  that  the  defendant,  James  Ans- 
pach, convey  to  the  executors  of  the  estate 
of  Frederick  J.  Anspach,  deceased,  the  seven 
lots,  title  to  which  were  vested  in  him  by  the 
conveyance  from  Hurley  and  wife.  The  en- 
tanglement in  which  this  attair  has  been  in- 
Tolved  was  caused  by  the  carelessness  and 
loose  methods  of  the  late  Frederick  J.  Ans- 
pach, owner  of  premises  In  his  lifetime,  and 


therefore  the  costs  of  all  parties,  except  Mrs. 
Gould,  will  be  ordered  to  be  paid  out  of  bis 
estate.  Mrs.  Oould  will  be  decreed  to  pay 
her  own  costs. 

Whether  Mrs.  Gould's  payment  of  taxes 
upon  the  premises  is  to  be  considered  as  com- 
pulsory. In  which  event  she  will  be  entitled  to 
be  subrogated  to  the  lien  of  the  borough  of 
Spring  Lake  and  to  be  repaid  those  taxes, 
or  whether  her  payment  of  them  was  volun- 
tary, is  a  question  which  was  neither  raised 
nor  discussed  upon  the  argument  It  is  Im- 
portant, and,  as  a  fairly  large  sum  Is  in- 
volved, I  will  hear  counsel  for  the  com- 
plainant, upon  notice  to  the  defendants,  aa 
to  whether  or  not  Mrs.  Gould  Is  entitled  to 
subrogation  and  repayment  with  reference 
to  the  taxes. 


m  N.  J.  u  itt) 

EARB  T.  NEW  TORE  JEWSLL  FILTRA- 
TION CO. 

(Supreme  Court  of  New  Jeisey.    June  8,  1909.) 

(30DRT8  (t  6*)— JUBISDICTIOR— LOCAI.  ACTIOItS 
— INJUET   TO  REALTT. 

The  courts  of  this  state  have  no  Jurisdiction 
of  an  action  on  the  case  for  negllrent  injaries 
to  plaintiff's  real  property  and  building  situated 
in  the  District  of  Columbia,  by  making  excava- 
tions on  adjacent  property,  and  that  plaintiif 
will  be  without  a  remenv,  unless  the  court  take* 
jurisdiction,  is  ImmateitaJ. 

[Ed.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.  (  6.*J 

Action  by  Jacob  Earr  against  the  New 
York  Jewell  Filtration  Company.  On  de- 
murrer to  pleas.  Judgment  for  defendant  on 
demurrer. 

The  declaration  contains  three  counts.  The 
first  count  alleges  that  at  the  time  of  the 
injury  complained  of  the  plaintiff  was  seised 
of  certain  described  property  in  the  city  of 
Washington,  D.  C,  on  which  stood  certain 
buildings,  and  that  the  defendant,  with  force 
and  arms,  broke  and  entered  the  doee  ot 
the  plaintiff,  and  did  excavate  thereon  in  such 
a  manner  as  to  weaken  and  injure  the  walls 
of  the  buildings,  and  to  cause  the  same  to 
settle,  etc  The  second  count  is  not  In  tres- 
pass, but  In  case,  and  alleges  that  on  the 
date  i^  question  the  plain  tier  was  seised  of 
the  same  tract  of  land,  and  that  the  defend- 
ant was  engaged  in  the  construction  of  a 
tunnel  adjacent  to  the  plalnttfTs  propeiiy. 
and  It  became  and  was  the  duty  of  the  de- 
fendant to  use  due  care,  and  to  so  excavate 
and  construct  said  tunnel  as  not  to  interfere 
with  or  damage  the  property  of  the  plain- 
tiff; but  that  the  defendant  failed  to  ex- 
ercise this  care,  and  by  reason  of  such  fail- 
ure the  buildings  on  plaintiff's  Isnd  were 
made  to  settle,  and  the  walls  and  floors  were 
cracked,  etc  The  third  count  alleges,  aa  be- 
fore, that  the  plaintiff  was  seised  of  the 
lands  in  question,  that  the  defendant  was  en- 
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gaged  In  the  constrncdon  of  ■  tnnnel,  asd 
that  It  V88  the  duty  of  the  defendant  to  ex- 
cavate BO  as  not  to  interfere  with  or  dam- 
age  the  plalatUTs  property,  and  that  the  de< 
fendant  failed  to  sapport  the  gronnd  around 
its  excavation,  and  to  support  the  property 
of  the  plaintiff,  but  excavated  and  tunneled 
hi  such  a  way  as  to  deprive  plalntUTa  land 
of  Its  support,  causing  bis  buildings  to  set- 
tle and  walls  to  crack.  To  each  of  these 
counts  the  defendant  Interposes  a  plea  to 
the  Jurisdiction  on  the  ground  that  the  cause 
of  action  set  out  in  the  respective  counts 
accrued  out  of  the  Jurisdiction  of  this  court, 
namely,  in  the  District  of  Ck>Iumbla.  To 
each  of  these  pleas  the  plaintiff  demurs,  upon 
the  ground  that  the  declaration  shows  that 
the  cause  of  action  Is  of  such  a  nature  that 
It  can  properly  be  sued  for,  and  action  main- 
tained thereon  within  this  state,  and  within 
the  Jurisdiction  of  this  court 

Artnied  February  term,  1909,  before  OUM- 
MERE,  a  J.,  and  BWAYZE  and  PARKER,  33. 

Collins  ft  Corbin,  for  plaintiff,  Cbanncey 
Q.  Paricer,  for  defendant 

PARKER,  J.  (after  stating  the  facts  as 
abore).  The  plaintiff  concedes  that  the  first 
count  which  sets  up  a  pure  case  of  trespass 
quare  claasum  freglt  cannot  stand.  He 
maintains,  however,  that  the  causes  of  ac- 
tion set  up  in  the  second  and  third  counts 
of  trespass  on  the  case  should  have  the 
cognizance  of  this  court  and  it  is  intimated 
in  the  briefs  that  unless  this  court  does  take 
cognizance  of  these  causes  of  action,  the 
plaintiff  will  be  without  remedy,  on  the 
gronnd  that  Jurisdiction  cannot  be  obtained 
over  the  defendant  by  service  of  process  wlth- 
hi  the  District  of  Columbia. 

We  are  unable  to  distinguish  this  case  in 
principle  from  Hill  v.  Nelson,  70  N.  J.  Law, 
376v  &7  AtL  411,  approved  by  the  Court  of 
Errors  In  Doherty  v.  Catskill  Cement  Com- 
pany, 72  N.  J.  -Law,  316,  65  AU.  608.  The 
Iatt»  case  Is  more  nearly  in  point  as  the 
declaration  set  up  negligence  and  nuisance, 
rather  than  trespass.  Doherty  had  an  ice 
pond,  and  the  defendant  carried  on,  upon  a 
neighboring  property,  the  business  of  making 
cement  and  permitted  cement  dust  and 
fames  and  smoke  to  escape,  which  plaintiff 
says  injured  and  destroyed  his  Ice,  and  In- 
terfered with  the  use  of  the  plaintiff's 
property  for  the  purposes  of  an  ice  pond.  30 
N.  J.  Law  Journal,  114. 

As  to  the  claim  that  the  plaintiff  wUl  be 
without  redress  unless  the  court  takes  cog- 
nizance of  his  suit  In  this  state,  we  can  only 
•ay  that  the  same  question  was  considered 
and  disposed  of  by  Justice  Dixon  in  Hill 
T.  Nelson,  at  page  378  of  70  N.  J.  Law,  at 
page  411  of  67  AU. 

There  will  be  Judgment  for  the  defendant 
on  the  demurrer. 


(nxvniB.  tu) 
TICS  T.  MOORE  et  al. 
(Supreme  Court  of  Errors  of  Connecticut    ' 
Jnne  10.  1900.) 

1.  MioHAinca'  Liens  ({  111*)  —  RieBTB  or 

SUBOORTBACTOB— SUBBOOATIOIT. 

Under  the  Connecticut  statutes  relating  te 
mechanics'  liens,  a  subcontractor  is  only  subro- 
gated to  the  rights  of  the  original  conti-actor,  so 
that  where  the  contractor,  without  fault  od  the 
owner's  part,  baa  abandoned  his  contract  before 
substantial  performance,  so  that  nothing  is  due 
him  from  the  owner  under  the  contract,  the  sui>- 
contractora  have  no  lien  for  labor  or  materials 
furnished. 

[BM.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  H  144-14(1;  Dec.  Dig.  g  IIL*} 

2.  CoNTBAOTs  ((  295*)— Bca.nino  Cpntbact* 

— PEBrOBUAKCK. 

Where  a  contractor  agreed  to  build  a  house 
for  complainant  (or  |3,945,  and  abandoned  the 
contract  when  the  building  was  in  such  a  staaa, 
that  it  would  require  an  expenditure  of  $2,200 
to  complete  it  there  was  no  substantial  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Contracta, 
Cent.   Dig.  {{   1353,  1356,   1362;    Dec.  Dig.  |, 

3.  Meoharics'  Liens  (|  116*)— Invaliditt-' 

Under  Oen.  St  1002,  {  4138,  which  pn^ 
vides  that  payments  to  a  contractor,  not  made 
in  good  faith  or  made  before  due,  without  giving 
notice  of  the  Intended  payment  to  subcontract- 
ors known  to  be  furnishing  materials  and  labor, 
are  void  as  against  such  subcontractors,  a  pay- 
ment of  |1,000  to  a  contractor,  made  in  good 
faith,  when  it  waa  due,  and  before  the  owner 
had  knowledge  that  subcontractors  were  fur- 
nishing labor  and  materials  for  the  work,  was 
good  as  against  such  subcontractors. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  iS  150-159;  Dec.  Dig.  | 
115.*] 

4.  MOBTOAOKS  ({  116*)— Pbocebds. 

Where  plaintiff  permitted  her  contractor 
to  raise  money  on  her  real  estate  with  which  to 
improve  the  same,  and  knew  that  the  lender  re- 
tained from  the  proceeds  a  commission  and  cei^ 
tain  expenses,  all  of  which  were  chargeable  hy 
plaintiff  to  the  contractor  as  a  part  of  the  first 
payment  on  the  building  contract,  such  items 
were  properly  treated,  as  against  plointiff,  as  a 

gart  of  the  first  advance  on  the  mortgage  not* 
y  the  lender. 

[Ed.  Note.— For  other  cases,  see  Mortgages,' 
Dec  Dig.  I  116.*] 

5.  MoBTOAQES  (I  116*)— Pboceeds— Payment. 

Where  a  loan  was  procured  on  plaintiff's 
property  with  which  to  improve  it,  and  the  lendp 
er  agreed  to  pay  the  money  to  the  contractor 
in  specified  sums  as  the  work  progressed,  but 
instead  paid  $100  to  the  contractor  before  it 
was  due,  and  the  contractor  subsequently  aban- 
doned the  work  before  substantial  performance, . 
such  payment  was  properly  disallowed  as  a  part 
of  the  mortgage  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  (  116.*] 

6.  Biixs   AND    Notes    ({    452*)— Gonsideba- 

TION— TBANSFEB. 

Where  plaintiff  executed  a  note  to  a  build- 
ing contractor  as  a  part  payment  on  the  con- 
tract price,  and  the  contractor  failed  to  substan- 
tially perform,  but  abandoned  the  work  and  ab- 
sconded, the  note  was  without  consideration,  , 
and  neither  the  contractor  uor  his  transferee 
with  notice  could  enforce  It 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1374%;    Dec.  Dig.  i  452.*] 
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7.  Husband  and  Wife  (f  169*)— Wife's  Sep- 

ABATE    PROPERTT    —     MORTGAQE    —     SIGNA- 
TURE OF  Husband. 

Where  a  wife  mortgaged  her  separate  prop- 
erty to  obtain  money  with  which  to  improve  the 
same,  the  fact  that  the  husband  signed  the  note 
and  mortgage  was  no  reason  why  they  should 
not  be  discharged  and  surrendered  when  paid, 
or  if  void. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  160.*] 

Appeal  from  Superior  Court,  New  Haven 
County ;   Ralpli  Wheeler,  Judge.- 

Action  by  Magdalena  A.  Tlce  against  Mil- 
ton B.  Moore  and  others  to  quiet  title  and 
determine  the  validity  and  amount  of  certain 
liens  on  plaintiffs  real  estate.  From  a  Judg- 
ment sustaining  some  of  the  liens  and  dis- 
allowing others,  plaintifF  and  certain  of  the 
lienors  appeal.    Reversed  and  remanded. 

The  plaintiff  on  June  5,  1907,  entered  into  a 
written  contract  with  Moore  to  build  a  house 
upon  a  lot  then  owned  by  her  in  New  Haven. 
At  the  time  the  contract  was  signed,  she 
gave  him  two  notes  amounting  to  $3,945,  the 
contract  price  for  the  house.  One  of  the 
notes  was  for  $3,400,  the  other  for  $545,  each 
payable  on  demand  to  his  order,  the  larger 
note  being  at  5  per  cent,  interest,  and  the 
smaller  at  6  per  cent,  and  each  secured  by 
a  mortgage  on  the  lot,  that  securing  the  lar- 
ger note  being  the  second  mortgage.  The 
contract  recited  that  these  two  mortgages 
were  given  in  consideration  of  the  house  be- 
ing built  by  Moore  and  to  compensate  him 
therefor.  The  contract  was  the  only  consid- 
eration for  the  notes.  Moore  then  contract- 
ed with  different  parties  for  the  mason,  car- 
penter, and  plumbing  work  upon  the  house 
and  for  the  lumber  required  in  its  construc- 
tion. These  parties  began  to  furnish  labor 
and  materials  In  constructing  the  building 
and  are  parties  to  this  action  as  claimants 
for  mechanics'  liens.  After  this  work  was 
begun,  and  before  August  9,  1907,  the  W.  T. 
Fields  Company,  at  the  request '  of  Moore, 
agreed  with  him  to  make  a  loan  of  $3,000  at 
6  per  cent,  to  be  secured  by  a  first  mortgage 
upon  the  plalntiefs  property  when  the  bulld- 
fng  should  be  completed;  the  money  to  be 
advanced  as  the  work  progressed,  $1,000 
when  the  bouse  was  roofed  in,  $1,000  when 
it  was  plastered,  and  $1,000  when  It  was  ful- 
ly completed.  Moore  caused  to  be  prepared 
a  note  for  $3,000  at  6  per  cent,  payable  to 
tie  W.  T.  Fields  Company  and  a  mortgage 
upon  the  plaintiff's  lot  to  secure  the  same, 
another  note  to  his  own  order  on  demand  for 
$955  at  5  per  coit,  with  a  second  mortgage 
on  the  plaintUTs  lot  to  secure  it,  and  releases 
of  the  mortgages  which  bad  been  given  him 
to  secure  the  first  two  notes.  He  then  in- 
formed the  plaintiff  that  the  orginal  papers 
were  wrong  and  would  have  to  be  changed, 
and  that  he  had  to  have  6  per  cent.  On  Au- 
gust 14,  1907,  she  at  his  request  went  to  the 
offices  of  the  conveyancers  whom  he  had  em- 


ployed to  prepare  the  papers  and  there  execut- 
ed the  new  notes  and  niortgages,  and  Moore 
and  the  defendant  Hall,  who  had  become  the 
owner  of  the  $545  note,  executed  the  releases 
of  the  former  mortgages,  and  the  conveyan- 
cers on  August  14th  caused  the  papers  to  be 
tecorded  In  the  proper  order.  The  house  was 
at  this  time  roofed  in,  and  the  first  payment 
from  the  W.  T.  Fields  Company  was  due,  and 
they  paid  $940  to  the  conveyancers,  retaining, 
with  the  knowledge  and  consent  of  the  plain- 
tiff, $60  as  commission.    The  conveyancers  by- 
order  of  Moore  paid  Hall  the  amount  due  up- 
on the  note  for  $545,  paid  $18  for  insurance, 
and  $18.10  for  the  expense  of  the  preparation 
and  recording  of  the  conveyances,  and  the  bal- 
ance to  Moore.    The  plaintiff  had  knowledge 
of  these  payments,  and  at  the  time  was  In- 
formed that  the  Fields  Company  would  pay 
$1,000  more  when  the  bouse  was  plastered, 
and  another  $1,000  when  the  house  was  com- 
pleted, and  assented  to  the  arrangement.    The 
Fields  Company  on  'August  23d,  without  the 
knowledge  of  the  plaintiff,  paid  Moore  $100. 
She  understood  and  believed  that  she  would 
not  become  liable  on  the  note  for  $945  unless 
and  until  the  house  was  completed,  and  Moore 
knew  this.    At  the  time  of  this  transaction, 
the  parties  all  knew  that  material  and  labor 
was  being  furnished  in  the  construction  of 
the  house,  but  none  except  Moore  knew  by 
whom.     On  August  3l8t  Moore  transferred 
for  a  valuable  consideration  the  note  for 
$945,  and  assigned  the  mortgage  securing  the 
same  to  the  defendant  Hall.    The  court  found 
that  Hall  took  the  mortgage  knowing  that 
the  house  was  not  completed,  and  that  the 
plaintiff  had  received  no  consideration  for 
the  note  except  the  contract  with  Moore,  and 
knew  of  the  equities  existing  between  Moore 
and  the  other  parties,  and  was  not  an  inno- 
cent purchaser  for  value.    On  or  abont  Sep- 
tember 19,  1907,  Moore  abandoned  his  con- 
tract, left  town,  and  has  not  been  beard  from 
since.    At  or  about  the  same  time,  the  sub- 
contractors abandoned  the  work,  gave  notice 
of  their  liens,  and  filed  Hens  on  the  plaintiff's 
property.     Moore's  failure  to  complete  his 
contract  was  not  due  to  the  fault  of  the 
plaintiff.    There  is  nothing  due  to  him  from 
her.    The  amount  which  would  have  been  re- 
quired to  complete  the  house  at  the  time  of 
Its  abandonment  would  not  have  been  less 
than  $2,200.    The  cost  and  value  of  the  work 
and  materials  which   have  gone  into  it   is 
$1,854.65.     All  the  defendants  filed  answers 
claiming  liens.     The  W.  T.  Fields  Company 
and  Hall  by  virtue  of  mortgages,  and  the 
subcontractors  for  their  work  and  materials 
as  mechanics  and  materialmen,  and  asked 
for  the  foreclosure  of  the  same.    The  court 
bdd:    That  the  subcontractors  had  Hens  to 
the  full  amount  of  the  labor  and  materials 
furnished  by  them  In  the  construction  of  the 
building  to  the  time  when  they  abandoned  It ; 
that  their  Hens  had  priority  over  the  mort- 
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gage  of  the  W.  T.  Fields  Company;  that 
tbere  was  due  to  tbe  W.  T.  Fields  Company 
upon  their  mortgage  $1,000  only;  and  that 
nothing  was  due  to  the  defendant  Hall  upon 
the  mortgage  for  $945. 

Ward  Church  and  Charles  F.  Clarke,  for 
appellant  Magdalena  A.  Tice.  George  E.  Hall, 
Ernest  L.  Isbell,  and  John  R.  Booth,  for  ap- 
pellant George  B.  Hall.  Talcott  H.  Russell 
and  George  S.  McLaren,  for  appellant  W.  T. 
Fields  Company.  Charles  S.  Hamilton,  J. 
Bimey  Xuttle,  and  Charles  A.  Capen,  for  ap- 
pellees. 

THAYER,  J.  (after  stating  the  facts  as 
above).  The  principal  questions  In  this  case 
are  whether  the  subcontractors,  who  claim 
liens  upon  the  plaintiff's  real  estate  for  la- 
bor and  materials,  furnished  under  contracts 
with  the  original  contractor,  in  the  construc- 
tion of  her  building,  are  entitled  to  such 
liens,  and,  if  so,  whether  those  liens  have 
priority  over  the  mortgage  of  the  defendant 
the  W.  T.  Fields  Company.  The  superior 
court  held  that  they  are  entitled  to  such 
liens,  and  that  the  liens  have  priority  over 
the  mortgage. 

Statutes  allowing  liens  In  such  cases  are 
of  two  classes.  In  one  tbe  lien  is  allowed  up- 
on the  ground  that  the  subcontractor  is  equi- 
tably entitled  to  a  lien  which  would  other- 
wise attach  in  favor  of  the  original  con- 
tractor; In  the  other  upon  tbe  ground  that 
the  labor  or  materials  furnished  have  so  en- 
hanced the  value  of  the  real  estate  that  It 
would  be  inequitable  to  allow  the  owner  to  be 
enriched  at  the  expense  of  the  subcontractor, 
Waterbury  Lumber  &  Coal  Co.  v.  Coogan,  73 
Conn.  519,  521,  48  Atl.  204.  Under  statutes 
of  the  latter  class,  the  subcontractor  has  an 
independent  right  of  Hen,  and  is  not  simply 
subrogated  to  the  rights  of  the  contractor. 
Under  such  statutes  it  Is  held  that  the  sub- 
contractor's right  of  Hen  cannot  be  defeated 
by  the  default,  misconduct,  or  even  the  fraud 
ot  the  original  contractor.  Berger  v.  Tum- 
btad.  98  Minn.  168,  167,  107  N,  W.  543,  116 
Am.  St  Rep.  35a  Under  statutes  of  the 
former  class,  the  subcontractor  is  simply  sub- 
rogated to  the  rights  of  the  original  contract- 
or. If,  had  he  paid  the  subcontractor,  the 
original  contractor  would  not  under  the  stat- 
ste  be  entitled  to  flie  a  lien  for  the  amount 
■0  paid,  the  latter  is  entitled  to  no  lien.  So 
under  such  statutes,  where  a  contractor,  with- 
out fault  on  the  owner's  part,  has  abandoned 
his  contract  before  Its  substantial  comple- 
tion, so  that  nothing  is  due  him  under  his 
contract,  tbe  subcontractors  have  no  lien  for 
labor  or  materials  furnished  by  them.  Lar- 
kln  v.  McMulIln,  120  N.  T.  206,  209,  24  N.  E. 
447;  Holllster  ▼.  Mott,  132  N.  T.  18,  21,  29 
N.  E.  1103.  And  this  Is  so  although  the  ex- 
pense of  completing  the  Improvement  accord- 
ing to  tbe  contract  would  be  less  than  tbe 
balance  of  the  contract  price  for  the.  entire 


work  remaining  unpaid.  Id.  Onr  statute  Is 
of  this  class.  Waterbury  Lumber  &  Coal  Co. 
V,  Coogan,  supra.  In  tbe  present  case  Moore, 
the  original  contractor,  abandoned  his  con- 
tract wrongfully  and  without  fault  on  the 
part  of  the  plaintiff,  and  left  her  building  In- 
complete and  requiring  an  expenditure  of  at. 
least  $2,200  to  complete  it.  The  court  has 
found  that,  nothing  is  due  him.  Under  these 
circumstances  he  could  be  entitled  to  no  Hen 
under  the  statute  upon  the  plaintiff's  proper- 
ty, and  It  follows  that  the  subcontractors  are 
not 

The  plaintiff  has  apparently  been  enriched 
by  labor  and  materials  which  they  furnished, 
but  they  did  not  furnish  them  to  her.  To 
her  they  came  Into  no  contractual  relations 
on  which  to  found  an  equity  for  a  reimburse- 
ment due  to  them  from  Moore.  Tbe  payment 
of  $1,000  made  to- Moore  before  be  abandoned- 
the  contract  was  made  in  good  faith  when  It 
was  due  and  before  the  plaintiff  had  knowl- 
edge that  these  subcontractors  were  furnish- 
ing labor  and  materials  for  the  work.  No 
claim  is  or  can  be  made  that,  under  such  cir- 
cumstances, tbe  subcontractors  can  claim- 
Hens  to  the  amount  of  that  payment  by  rea- 
son of  section  4138  of  the  General  Statutes  of 
1902,  which  treats  payments  not  made  in 
good  faith,  or  made  before  due,  without  giv- 
ing notice  of  the  Intended  payment  to  sub- 
contractors known  to  be  furnishing  materials 
and  labor,  as  void  against  such  subcontract- 
ors. The  subcontractors'  liens  being  void, 
there  is  no  question  of  priority  between  them 
and  the  Fields  mortgage.  Tbe  court  found 
due  to  the  W.  T.  Fields  Company  upon  Its 
mortgage  note  $1,000,  and  interest,  thus  al- 
lowing the  commission  of  $60  and  the 
amounts  paid  for  insurance  and  expenses  of 
the  conveyancers,  which  the  plaintiff  claims 
should  not  have  been  allowed,  and,  disallow- 
ing the  $100  paid  by  the  W.  T,  Fields  Com- 
pany to  Moore  on  August  23d,  which  It  claims 
should  have  been  allowed. 

The  plaintiff's  claim  as  to  the  commission' 
and  payments  for  insurance  and  expenses  is 
answered  by  the  finding,  which  Is  that  tbe 
commission  was  retained  with  her  knowl- 
edge and  consent,  and  that  she  gave  an  order 
for  tbe  payment  of  $9M,  the  balance  of  the 
$1,000  payment,  and  knew  at  the  time  that 
the  insurance  and  expenses  were  to  be  paid 
out  of  it.  All  of  these  items  were  chargeable 
by  her  to  Moore  as  a  part  of  the  first  pay- 
ment and  were  understood  manifestly  by  all 
parties  to  be  such.  These  items  were  prop- 
erly treated  as  a  part  of  the  first  payment  on 
the  mortgage  note.  It  was  the  understanding 
of  all  the  parties  that,  after  the  first  pay- 
ment by  tbe  W.  T.  Fields  Company,  no  fur- 
ther payments  should  be  made  to  Moore  by 
it  until  the  house  should  be  plastered.  Hav- 
ing made  the  payment  of  $100  to  him  before 
It  was  due  and  without  the  knowledge  of  as- 
sent of  the  plaintiff,  it  was  properly  disallow- 
ed as  a  part  of  the  mortgage  debt 
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'  Tbe  defendant  ffall  hoIdA  the  note  for  $945 
add  tbe  aecond  mortgage  given  to  secure  it. 
The  court  has  found  that  he  Is  not  an  Inno- 
cent tiurchaser  for  value,  and  that  he  took 
tbetn  subject  to  the  equitlte  aflTecting  Moore. 
Moore  knew  that  unless  he  fulfilled  his  con- 
tact and  completed  the  house  there  was  no 
Consideration  for  the  nota  He  knew  that  tbe 
plali^tlff  so  nnderstood  and  bellered,  and  that 
she  understood  that  she  would  not  be  liable 
to  pay  the  note  unless  and  until  the  house 
was  completed.  He  could  not  In  good  con- 
science call  upon  ,the  plaintiff  to  pay  the  note 
Aniess  he  completed  the  house. .  Hall,  If  the 
court's  finding  is  to  stand,  is  In  the  same  posi- 
tion that  Moore  would  be  if  be  continued  to 
koM  the  note.  The  house  being  unfinished, 
and  the  contract  abandoned,  the  note  is  with  . 
out  consideration  and  void  In  his  bands.  It 
does  not  appear  that  any  nioney  of  bis  went 
to  the  plaintlfT's  benefit  in  respect  to  her 
house.  She  has  not  therefore  been  enriched 
af  his  expense,  and  he  has  no  equity  against 
her  by  reason  of  having  added  to  the  value  of 
her' property.  He  excepts  to  and  assigns  as 
error  the  court's  refusal  to  make  certain 
changes  in  and  additions  to  the  finding  as  re- 
quested by  him.  We  cannot  say,  from  the 
evidence  which  has  been  certified  In  support 
of  the  exceptions,  that  the  court  erred  in  re- 
fusing to  make  any  of  the  changes  or  addi- 
tions which,  if  made,  would  be  material  to  his 
claim.  His  demurrer  to  the  complaint  was 
properly  overruled.  It  was  based  upon  a 
wrong  conception  of  the  cause  of  action  stat- 
ia.  The  complaint  is  not  a  model  pleading, 
Aut  Its  purpose  clearly  was  to  bring  the  par- 
ties all  into  court,  have  them  state  their 
4ilatm8  upon  the  plaintiff's  property,  inter- 
plead as  to  their  priority  of  lien,  and  have 
fhe  court  determine  what  liens  existed  upon 
the  property,  what  Hens  had  priority,  and  de- 
cree their  cancellation  upon  payment  of  the 
amount  due.  The  demurrer  treats  It,  so  far 
.as  it  regards  Hall,  simply  as  an  action  for  the 
Cancellation  of  the  $945  note  and  mortgage 
4pon  the  ground  that  they  were  given 
through  mistake  or  fraud.  Tbe  suit  might  re- 
sult In  determining  that  he  had  no  Hen,  or  It 
might  result  in  a  judgment  that  be  cancel 
tbe  note  and  mortgage  upon  the  plaintlfT's 
redeeming  them.  His  demurrer  was  not 
Adapted  to  this  latter  aspect  of  the  complaint. 

The  fact  that  tbe  plaintiff's  husband  sign- 
ed the  note  and  mortgage  is  no  reason  why 
&er  property  should  not  be  discharged  and 
tbe  note  and  mortgage  given  up  when  paid,  or 
tt  void.  That  fact,  which  appeared  in  the 
complaint,  therefore  afforded  no  ground  for 
demurrer. 

There  Is  error  In  tbe,  Judgment  of  the  su- 
perior court  and  It  is  set  aside,  and  the  cause 
Is  remanded  for  the  entry  of  a  Judgment  In 
conformity  with  the  views  above  expressed. 
The  other  Judges  concur. 


(ri  Conn,  fcc) 

KBLLT  et  al  t,  CITT  OF  WATERBURY. 

(Supreme  Court  of  Errors  of  Connecticut    June 
10,  1909.) 

1.  EMINENT  Domain  (J  274*)— Pitbi.ic  Im- 
PROvKMBifTs— Injunction— AoE<iUATB  Reii- 
BDT  AT  Law. 

The  remedy  at  law  of  owners  of  property 
taken  by  a  city  for  a  street  to  determine  their 
right  to  sums  assessed  to  them  as  damages  be- 
fore the  work  is  completed,  and  to  test  tbe  le- 
gality of  the  proceedmga,  ii  adequate,  and  an 
injunction  will  not  lie  to  restrain  the  city  from 
entering  on  the  land,  where  it  does  not  appear 
that  irreparable  injury  wonid  result  if  the  city 
■hoald  proceed  to  do  m. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  753-708 :  Dee.  Dig.  f  274.*1 

2.  EhniHiNT    Domain    (|    274*)— Pcblio    Im- 

PHOVEMKNTS— DAUAQEB— RXMKDIKS  OF  OWN- 
EBS. 

If  the  assessments  of  damages  are  legal,  the 
owners  can  recover  whatever  is  due  them  in  an 
action  at  law,  whether  payable  before  or  after 
the  improvement  is  completed,  and  if  the  pr»- 
ceeding  by  the  city  is  illegal,  and  it  wrongfully 
enters  upon  the  land,  trespass  will  lie,  in  which 
the  validity  of  the  assessment  can  be  aa  effect- 
ually tried  as  in  a  suit  to  restrain  the  city  from 
entering  on  the  land. 

[Ed.  Note. — For  other  esses,  see  Eminent  Do- 
main. Cent  Dig.  II  753-768 ;  Dec  Dig.  |  274.*] 

Case  Reserved  from  Superior  Court,  New 
Haven  County;   George  W.  Wheeler,  Judge. 

Action  by  Thomas  Kelly  and  others  against 
the  City  of  Waterbury.  Reserved  by  the 
superior  court  upon  an  agreed  statement  ft 
facts  for  the  advice  of  the  Supreme  Court 
of  Errors.    Judgment  of  dismissal  advised. 

Action  tor  an  injunction  to  restrain  the 
defendant  from  removing  buildings  situated 
on  the  plaintiffs'  land  or  interfering  with 
their  property  claimed  to  have  been  taken 
by  the  defendant  by  a  new  layout  of  one  of 
the  city  streets,  brought  to  the  superior  court 
for  New  Haven  county  and  reserved  by  the 
court,  G.  W.  Wheeler,  J.,  upon  an  agreed 
statement  of  facts  for  the  advice  of  tlUs 
court 

Edward  B.  Reiley  and  Terrence  F.  Carmo- 
dy,  for  plaintiffs.  William  E.  Thoms,  for 
defendant 

THAYER,  J.  Upon  and  prior  to  Decem- 
ber 20,  1900,  such  proceedings  were  bad  by 
the  l>oard  of  aldermen  and  other  officers  of 
the  city  of  Waterbury  that  it  claimed  to  have 
made  a  new  layout  of  James  street  and  to 
have  taken  for  the  public  use  In  so  doing 
lands  belonging  to  the  plaintiffs  whereon 
buildings  or  parts  of  buildings  are  standing. 
Tbe  damages  In  excess  of  benefits  accruing 
to  each  of  the  plaintiffs  were  assessed  to 
each,  and  they  were  notified  that  unless  the 
buildings  or  parts  of  buildings  standing  upon 
the  land  taken  were  removed  on  or  before 
July  8,  1907,  tbe  defendant  would  proceed 
to  remove  them.  This  suit  is  brought  to 
prevent  such  action  on  the  part  of  the  de- 
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fendant  and  ■  temporaiy  injanctlon  waa  se- 
cnred  to  prevent  It  pending  the  litigation. 

Prior  to  July  8,  1907,  demand  upon  the 
treaaorer  and  comptroller  of  the  city  was 
made  by  the  plaintiffs  for  sums  which  bad 
been  assessed  to  them  for  the  taking  of  their 
land,  and  those  ofBcers  refused  to  pay  th(» 
same.  The  defendant  claims  that  by  an 
amendment  of  its  charter  (Sp.  Laws  1905.  c. 
822,  (  1;  14  Sp.  Laws,  p.  778)  such  damages 
are  payable  only  after  the  work  of  the  new 
layout  is  completed.  It  Is  ready  and  will- 
ing to  pay  now  if  it  is  legally  bound  to  pay 
before  the  work  la  done.  The  plaintiffs 
daim  that  the  provision  of  the  amendment 
to  the  charter  which  postpones  the  payment 
vt  the  damages  nntll  the  completion  of  the 
work  violates  the  constitutional  provision 
that  the  property  of  no  person  shall  be  tak- 
en for  pnbllc  use  without  Just  compensation 
therefor.  They  claim  also  that  the  layout 
and  assessment  were  illegally  made  because 
the  expense  thus  Incurred  exceeded  the 
amount  in  the  city  treasury  appropriated  to 
■streets  and  new  work"  for  the  fiscal  year 
aiding  December  31,  1900,  and  thus  violated 
a  provision  of  the  defendant's  charter  that 
the  city  shall  not  in  any  fiscal  year  "incur 
any  liability  or  expense  by  contract  or  other- 
wise  for  any  object  or  purpose  for  wjiich  an 
appropriation  has  not  been  made  or  in  excess 
of  the  appropriations  for  any  purpose." 

The  claims  thus  made  are  fully  discussed 
In  the  briefs  upon  which  the  case  is  submit- 
ted; but  it  will  be  unnecessary  to  consider 
them,  because  the  agreed  statement  of  facts 
shows  that  the  plaintiffs  have  adequate  rem- 
edy at  law.  If  the  assessments  are  legal, 
the  plaintiffs  can  recover  whatever  is  due 
them  In  an  action  at  law,  whether  payable 
before  or  after  the  work  of  improvement  Is 
completed.  If  the  layout  is  illegal,  and  the 
dty  wrongfully  enters  upon  the  plalntUTa 
land.  It  will  be  liable  in  an  action  at  law 
for  the  trespass,  and  in  such  an  action  the 
validity  of  the  assessment  can  be  as  effectual- 
ly tried  as  in  the  present  action.  The  agreed 
statement  of  facts  upon  which  this  case  Is 
reserved  for  advice  does  not  show  that  any 
Irreparable  injury  will  result  to  the  plaintiffs 
should  the  city  proceed  as  it  threatens  to 
do  to  enter  upon  their  land.  The  plaintiffs 
have  demanded  the  amounts  assessed  In  their 
favor,  and  it  is  evident  that  the  real  ques- 
tion between  the  parties  is  whether  the  plain- 
tiffs are  entitled  to  the  payment  as  of  the 
time  the  land  was  taken  or  only  after  the 
Improvement  Is  completed.  The  law  is  ade- 
quate for  the  determination  of  that  ques- 
tion, and  equity  should  not  be  asked  to  inter- 
fere. 

The  superior  conrt  is  advised  to  render 
Judgment  for  the  defendant  dismissing  the 
complaint  and  dissolving  the  temporary  in- 
junction. No  costs  will  be  taxed  in  this  court 
for  cither  party.    The  other  Judges  concur. 


(8Z  Cons.  KI) 
CRONIN  et  al.  ▼;  PACE  et  ox. 

(Supreme  Court  of  Errors  of  Connecticut.    June 
10,  1909.) 

1.  contbacts  (t  232*)— boildiifo  cortbaois 
— Modification — Coupensation. 

Where  a  written  building  contract,  when 
read  in  connection  with  a  clt^  ordinance,  re- 
quiring good  and  sufficient  stairways  or  other 
means  of  egress  in  case  of  fire,  as  directed  by 
the  building  inspector,  did  not  require  the  con- 
tractor to  fireproof  the  hallways  in  the  building 
in  question,  an  agreement  between  the  con- 
tractor and  the  owner  for  such  fireproofing  con- 
stituted a  new  agreement  as  to  that  item,  taking 
it  out  of  the  original  contract,  and  therefore 
entitled  the  contractor  to  charge  the  reasonable 
value  thereof  as  extra. 

{Eid.  Note.— For  other  cases,  see  Contracts^ 
Cent.  Dig.  {  1076;    Dec  Dig.  i  2;i2.*] 

2.  CONTXACTS  (t    167*)— BniLDINO   CONTBAOT* 

—Action— FiNDwas.  < 

That  a  city  ordinance  required  a  fireproof 
ceiling  in  the  basement  of  a  certain  class  ot 
buildings  did  not  show  that  a  contractor  was 
required  to  furnish  that  kind  of  ceiling  in  the 
building  he  had  contracted  to  construct,  in  the 
absence  of  a  finding  that  the  building  in  ques- 
tion was  of  the  class  described  in  the  ordinance. 

[Eld.  Note.— For  other  cases,  see  Conttacti, 
Cent.  Dig.  (  750;  Dec.  Dig.  |  107.»1 

8.    CORTBACTS   (i    167*)— BUILDIItO   OOIITKAOIS 

—St  ^  TUTBR. 

Pub.  Acts  1905,  p.  881,  c.  178,  |  22,  pro- 
viding that  the  fioor  of  the  ceilar  or  the  lowest 
fioor  of  every  tenement  house  shall  be  water- 
tight, and  the  cellar  ceiling  shall  be  plastered 
except  where  the  first  floor  above  the  cellar  is 
constructed  of  iron  beams  and  fireproof  filling, 
imposed  a  duty  on  the  owner,  and  did  not  re- 
quire such  construction  from  a  contractor  whose 
contract  did  not  specify  the  same,  only  provid- 
ing that  his  construction  should  conform  to  tits 
building  and  plumbing  ordinances  of  the  city,  |^ 
distinguished  from  statutory  requirements. 

[Ed.  Note.— For  other  cases,  see  Contract*. 
Cent  Dig.  |  7S0;   Dec.  Dig.  {  Itf?.*] 

■  t 

Appeal  from  District  Court  of  Waterbuiy; 
Frederick  M.  Peasley,  Judge. 

Action  by  Daniel  V.  Cronin  and  others 
against  Angelo  V.  Face  and  wife  to  recover  ^ 
balance  for.servlces  and  materials  in  the  con- 
struction of  a  building.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Afflrme^ 

Charles  W.  Bauby,  for  appellants.  Tok^ 
rence  F.  Carmody,  for  appellees. 

RORABACE:,  J.  On  July  14.  1906,  tti* 
plaintiffs  by  written  contract  agreed  to  build 
a  three-story,  six-family  house  for  the  de- 
fendants according  to  certain  plans  and  spec- 
ifications, which  provide  that:  "The  c««- 
tractor  must  fulfill  all  requirements  of  tlM 
Waterbury  building  and  plumbing  ordinan- 
ces, whether  the  plans  or  spedflcatlons  agrstt 
with  them  or  not"  The  building  and  plnm^ 
ing  ordinances  in  force  at  that  time  required: 
"Every  non-fireproof  building  hereafter  erect- 
ed or  altered  for  a  tenement  bouse,  and  moca 
than  three  stories  In  height  shall  have  a  cel- 
lar ceiling  plastered  on  metal  lath  or  protect- 
ed by  noncombustlble  material  of  equal  sufll- 
ciency.    Xlie  cellar  ceiling  in  every  dwdllng 
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house,  as  defined  In  section  31  of  this  ordl- 
iiance,  more  than  three  stories  In  height, 
shall  be  lathed  with  metal  lath  and  plastered." 
October  2,  1905,  while  the  plaintiffs  were  at 
work  on  said  building,  another  contract  was 
entered  Into  between  the  parties,  providing 
for  an  additional  story  for  said  building.  The 
work  to  be  done  under  the  second  contract  Is 
described  as  follows:  "The  contractor  shall 
and  will  provide  all  the  materials  and  per- 
form all  the  work  for  the  construction  of  the 
fourth  story  on  the  brick  block  of  the  said 
ovmer.  The  fourth  story  to  be  the  same 
height  as  the  present  third  story  and  the 
same  construction,  as  shown  on  the  drawings 
and  described  in  the  specifications,  which 
drawings  and  specifications  become  hereby  a 
part  of  tills  contract"  A  short  time  before 
the  building  was  completed  the  building  in- 
spector of  the  city  of  Waterbury  Informed 
the  plaintiffs  that  under  the  provisions  of  the 
ordinances  of  Waterbury  and  the  Public  Acts 
a  plaster  board  celling  would  have  to  be 
provided  for  the  cellar  of  said  building.  The 
plaintiffs  completed  their  work  under  both  of 
said  contracts  about  April  1,  1907,  and  also 
performed  certain  other  extra  work  for  the 
defendants,  at  their  request,  for  which  they 
promised  to  pay  the  plaintiffs  a  reasonable 
sum.  A  charge  of  $50  for  flreprooflng  the 
hallways  is  Included  In  these  items  as  extra 
work.  The  plaintiff  did  not  construct  the 
plaster  board  celling  In  the  cellar,  a  reason- 
able charge  for  which  would  be  $50. 

One  question  presented  by  the  appeal  is 
whether  the  court  erred  In  allowing  the 
plaintiffs'  charge  of  $50  for  flreprooflng  the 
hallways.  Neither  the  written  contract,  plans, 
nor  specifications  mentioned  this  Item.  Sec- 
tion 80  of  the  ordinances  of  the  city  pro- 
Tides  "that  every  dwelling  house  occupied  by 
or  built  to  be  occupied  by  three  or  more  fami- 
lies or  more  than  three  stories  In  height  shall 
be  provided  with  good  and  sufficient  stair- 
ways, or  other  means  of  egress  in  case  of  fire, 
as  directed  by  the  building  inspector."  The 
written  contract,  when  read  In  connection 
with  this  ordinance,  Imports  at  most  that  the 
plaintiffs  were  to  provide  good  and  sufficient 
stairways  or  other  means  of  egress  in  case 
of  fire.  The  agreement  cannot  be  fairly  con- 
strued so  as  to  Include  flreprooflng  the  hall- 
ways. The  court  has  found  that  the  defend- 
ants requested  the  plaintiffs  to  furnish  flre- 
prooflng in  the  hallways,  for  which  the  de- 
fendants promised  to  pay  a  reasonable  sum. 
It  Is  apparent  that  the  parties  were  In  a  con- 
troversy as  to  this  branch  of  the  work  and 
made  a  new  agreement  or  arrangement  as  to 
this  item.  In  case  of  disagreement  as  to  a 
particular  Item,  a  new  agreement  in  respect 
thereto  takes  such  Item  out  of  the  original 
contract    Stewart  v.  Keteltas,  36  N,  Y.  388. 

The  defendants  contend  that  under  the  con- 
tracts and  the  plumbing  and  building  ordi- 
nances It  was  the  duty  of  the  plaintiffs  to 


furnish  a  plaster  board  celling  In  the  cellar 
of  said  building.  Tbo  plaintiffs'  compliance 
with  the  contracts  is  a  question  of  fact,  on 
which  the  court  below  has  found  In  favor  of 
the  plaintiffs.  The  question  before  us  Is,  not 
whether  as  a  matter  of  law  the  contract  was 
performed,  but  whether  from  the  facts  found 
It  appears  that  the  court  below  erred  in  hold- 
ing that  the  plaintiffs  were  not  bound  by  the 
terms  of  the  contracts  to  put  in  the  celling 
described  in  the  defendants'  answer  and  ap- 
peal. West  V.  Suda,  69  Conn.  60-63,  36  AU. 
1015.  The  fact  that  the  ordinances  called  for 
a  particular  kind  of  celling  In  a  certain  class 
of  buildings  does  not  show  that  the  plaintiffs 
were  to  furnish  this  kind  of  celling  in  the 
building  in  question.  There  is  nothing  In  the 
finding  showing  that  the  building  involved  in 
the  present  controversy  is  one  of  the  class  In- 
cluded within  the  provisions  of  the  ordinan- 
ces. 

Section  22,  c.  178,  p.  381,  of  the  Public 
Acts  of  1905,  provides  that  "the  fioor  of  the 
cellar  or  the  lowest  floor  of  every  tenement 
house  shall  be  water  tight  and  the  cellar  cell- 
ing shall  be  plastered,  except  where  the  first 
floor  above  Uie  cellar  Is  constructed  of  Iron 
beams  and  fireproof  filling."  This  statute  im- 
poses a  duty  for  the  owner.  A  contractor's 
duty  Is  defined  by  his  contract  The  contract 
In  the  present  case  did  not  provide  that  the 
plaintiff  should  construct  the  building  in  con- 
formity with  statutory  requirements. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


SOB  ▼.  PHBIiPS. 

(Supreme  Court  of  Errors  of  Connecticut 
June  10,  1909.) 

1.  TaiAi  (f   143*)— Direction  o»  Vbbdict— 
CoNFLicTiNO  Evidence. 

Where  the  evidence  on  the  controlling  issnes 
was  conflicting,  so  that  the  weight  and  prol>a- 
tive  effect  of  the  testimony  of  the  opposing  wit- 
nesses were  important  in  determining  the  iisaes, 
it  was  error  to  direct  a  verdict 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  342,  343;    Dec.  Dig.  {  143.*] 

2.  Tbiai,  (S   139*)— DisECTiow  of  Vebdiciv- 
When  Pbopeb. 

A  verdict  should  only  be  directed  where  the 

evidence  is  such  that  it  would  be  the  trial  court's 

duty  to  set  aside  a  different  verdict  if  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  N  332,  338-341;  Dec.  Dig.  {  139.*] 

3.  Appeal   and    Error    (J    690*)— Review — 
Questions  Presented  bt  Findings. 

Errors  in  rulings  on  evidence  will  not  be 
considered  on  appeal,  where  the  questions  In- 
volved are  not  presented  by  the  findings. 

[B>1.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2897 ;   Dec.  Dig.  {  690.*] 

Appeal  from  Court  of  Common  Fleas, 
Litchfield  County;   Gideon  H.  Welch,  Judge. 

Action  by  John  W.  Roe  against  Carring- 
ton  A.  ntelps.     E^om  a  Judgment  for  de- 
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fendast  on  s  directed  verdict,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Wilbur  G.  Manchester,  for  appellant.  Wel- 
lington B.  Smith  and  Frank  B.  Munn,  for 
appellee. 

RORABACK,  X  Upon  the  trial  of  this 
case.  It  was  admitted,  or  testified  to  and  not 
denied,  that  the  plaintiff  had  a  secondhand 
turbine  water  wheel  which  he  wanted  to  sell. 
The  defendant  owned  an  extenslre  farm  of 
land  In  Colebrook,  upon  which  there  was  a 
stationary  sawmill,  other  buildings,  and  val- 
uable  standing  timber.  Some  time  during 
the  latter  part  of  the  season  of  1905,  the 
plaintiff  sold  this  water  wheel,  which  was 
taken  to  Colebrook  for  use  In  the  defendant's 
miU.  The  plaintiff  offered  evidence  tend- 
ing to  prove  that  in  the  fall  of  1906,  after 
negotiations  with  the  defendant  and  his  fa- 
ther, Carrlngton  Phelps,  alleged  and  claim- 
ed to  be  the  defendant's  agent,  he  sold  the 
water  wheel  In  question  directly  to  the  de- 
fendant. The  defendant  admitted  that  the 
wheel  was  purchased  for  the  mill  upon  his 
farm  and  claimed  and  offered  evidence  to 
show  that  his  father  made  the  purchase  for 
his  own  benefit  and  upon  his  own  credit 

One  question  presented  by  the  appeal  Is: 
Were  the  facts  and  circumstances  establish- 
ed by  the  evidence  such  as  to  warrant  the 
court  in  directing  a  verdict  for  tlie  defend- 
aotT  The  plaintiff,  among  other  things,  upon 
his  direct  examination,  stated:  "Q.  Now,  if 
yon  will  please  give  the  conversation  that 
took  place  on  the  occasion.  Perhaps  you 
might  first  state  who  was  present?  A.  His 
Cather  was  there  with  him,  Mr.  Phelps,  the 
father,  and  the  young  man,  Mr.  Phelps.  Q. 
That  Is  the  defendant,  Carrlngton  A.  PbelpsT 
A.  Tea.  Carrlngton  A.  Phelps  talked  with 
me  regarding  the  new  wheel,  and  he  wanted 
to  know  if  I  thought  the  wheel  would  an- 
swer their  purpose.  I  had  some  talk  with 
his  father  before  about  it,  and  I  told  him 
I  thought  It  would.  He  said  If  It  would 
be  would  take  It,  as  he  said  they  wanted  to 
saw  timber  with  it  Q.  Did  he  tell  you 
where?  A.  Tes,  sir.  Q.  Where  was  It  that 
he  said  be  wanted  to  saw  timber  with  It? 
A.  On  his  land.  Q.  Where  was  this?  A. 
Up  In  Colebrook."  The  court.  In  directing 
the  Jury  to  return  a  verdict  for  the  defend- 
ant stated:  "In  this  case  it  is  Incumbent 
upon  the  plaintiff  to  prove  by  a  preponder- 
ance of  evidence  that  be  sold  this  water 
wheel  to  the  defendant.  Carrlngton  A.  Ptielps, 
tlltongh  his  duly  authorized  agent  Carrlng- 
ton Phelps,  Sr.  Plaintiff  does  not  claim  in 
bis  testimony  that  he  sold  the  machinery  to 
the  defendant  In  person,  but  only  through 
Otrrtngton  Phelps,  Sr.,  as  agent  of  the  de- 
fendant The  plaintiff  must  prove  by  a  pre- 
ponderance of  evidoice  that  the  said  Car- 
rlngton Pbelps,  Sr.,  was  the  agent  express 


or  Implied,  of  the  defendant  to  make  this 
purchase  of  this  machinery.  It  Is  an  ad- 
mitted fact  that  the  name  of  the  defendant 
was  not  used  In  the  negotiations  of  sale  and 
purchase,  nor  was  the  word  'agent'  or  any 
word  implying  agency,  nsed  or  expressed  in 
any  form."  The  Judge  directed  a  verdict 
for  the  defendant  upon  the  theory  that  there 
was  no  evidence  to  go  to  the  jury  in  support 
of  the  plaintiff's  claim  upon  the  coutroUinff 
Issues  In  the  case. 

From  an  examination  of  the  record  It  to 
apparent  that  the  court  misapprehended  the 
nature  and  extent  of  the  plaintiff's  claim, 
and  the  effect  of  the  evidence.  It  appears 
that  the  evidence  as  to  the  controlling  Issues 
was  conflicting.  The  weight  and  probative 
effect  of  the  testimony  of  the  opposing  wit- 
nesses were  Important  questions  in  the  con- 
sideration and  decision  of  the  facts  in  issue. 
A  verdict  should  be  directed  only  where  the 
state  of  evidence  is  such  that  the  Judge  can 
see  that  If  a  different  verdict  was  rendered. 
It  would  be  his  duty  to  set  It  aside.  Currie 
V.  Consolidated  R.  Co.,  81  Conn.  383,  71  AtL 
SaS;  Bradbury  v.  South  Norwalk,  80  Conn. 
298,  68  Atl.  321;  Pigeon  r.  Lane,  80  Conn. 
237,  67  Atl.  886;  Hogben  v.  Metropolitan  U 
I.  Co.,  69  Conn.  503-511,  38  Atl.  214.  61  Am. 
St  Rep.  63;  Cook  t.  Morris,  66  Conn.  19tf- 
211,  33  Atl.  994. 

Errors  are  assigned  for  certain  rulings  on 
evidence,  but  the  questions  involved  are  not 
presented  by  the  finding  of  facts,  and  there- 
fore cannot  be  considered. 

There  is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  concur. 


(S3  Conn.  SEO 
FARRINOTON  ▼.  CHEPONIS  A  PARNA- 
RUSKT. 

(Supreme  Court  of  Errors  of  ■  Connecticat. 
June  10,  1909.) 

1.  Tbtal  (i  120*)— MiscoNDncr  of  Ooukskl. 

Remarks  of  plaintiff's  counsel  in  a  personal 
injury  action,  after  defendant  bad  cross-exam- 
ined at  length  several  boys  who  were  witnesses^ 
each  of  whom  bad  cried  during  the  ezaminatioiip 
that  defendant's  counsel  bad  made  every  l>oy  cry 
while  on  the  stand  by  trying  to  mnlie  them  lie, 
were  improper  and  calculated  to  seriously  pre^ 
udice  defendant,  and  were  reversible  error, 
where  the  trial  court  did  not  rebuke  the  attorney 
or  caution  the  juiy  not  to  he  influenced  by  them. 
[Ed.  Note.— For  other  eases,  see  Trial,  Dee. 
Dig.  I  120.*] 

2.  TuTAL   <i   804*)  —  Appeal   Awn   Ebbos   (| 

lOfift*)— DlSQDALIFIOATlOW   OF  JUBOS— PSU- 
T7DICK. 

Where  several  boys  cried  during  a  lengthy 
cross-examination  by  defendant's  counsel,  and 
plaintifTa  counsel  remarked  that  he  had  made 
eveiy  boy  on  the  stand  cry  by  trying  to  make 
them  lie,  a  semiaudible  remark  by  a  Jnror, 
"That's  right,"  indicated  such  prejudice  as  te 
disqualify  him,  and  was  ground  for  reversal; 
the  trial  court  not  having  rebuked  the  Jnror  or 
cautioned  the  jury  that  they  should  not  be  prej- 
udiced by  observations. 

FEd.  Note.— For  other  cases,  see  Trial,  Otat 
Dig.  ;  725 ;  Dec.  Die.  |  .304  ;•  Appeal  ftnd  Er- 
ror, Cent  Dig.  {  4136 ;   Dec.  Dig.  |  1069.*1 
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!  8.  DAicAsm  (I  144«)  —  TifBTBtrorioHS  —  Con- 

FOBiiiTY  TO  Plaadihos— Items  or  Damage. 

.     ,    In  an  action  for  personal  injury,  it  was  er- 

',  ror  to  permit  the  jury  to  consider  the  length  of 

'  time   plaintiff   was   prevented   by    his   injuries 

\from  performing  his  work  as  a  newspaper  car- 

,  rier.  where  aut^  damages  were  not  alleged  or 

proved. 

[Ed.   Note.— For  other  cases,  see   Damages, 

<  Dec.  Dig.  f  144.*] 

4.  Damages  (S  143*)  —  Pleadirg  —  Aixboa- 
•    TioNs— Consequential  Damages. 

In  a  personal  injury  action,  plaintiff  must 
^  allege  the  consequences  which  he  claims  resulted 

-from  the  wrongful  act,  in  order  to  recover  con- 
'  sequential  damages. 

'  [Ed.  Note.— For  other  cases,  see  Damages, 
'  Dec.  Dig.  i  143.*] 

6.   Masteb  and  Sebvant  (§  3045  —  IirjtJBlEB 

TO  Third  Person— Scope  or  Employment. 

In  an  action  for  injuries  claimed  to  have 

■  .  been  caused  by  the  negligence  of  defendants' 

driver  in  colliding  with  plaintiff,  plaintiff  must 

prove  that  defendants'  servant  was  acting  in  the 

<  prosecution  of  defendants'  business  when  the 
I  accident  occurred,  and  that  plaintiff's  injuries 

.were  caused  by  defendants'  negligence,  in  order 
°  to  recover,  so  that  it  was  error  to  permit  a  re- 
'  covery  merely  if  plaintiff  was  injured  by  the  act 
,'of  defendants'  servant  independent  of  what  he 

did  himselL 

.    tEd.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  |  304.*] 

.6.  MOWICIPAL    CORPOBATIOWS    rt     705*)  — IH- 
JUBIE8   TO   THIBD   PERSONS  —  CONTRIBDTOBT 

Negligence— Violation  of  Ordinance. 
If  plaintifTs  violation  of  an  ordinance  when 
,  be  was  injured  bv  being  struck  by  defendants' 
.wagon  substantially  contributed  to  his  injury, 
'  he  could  not  recover. 

[Ed.  Note— For  other  caxes,  see  Municipal  Cor- 
porations, Cent.  Dig.  1 1517 ;  Dec.  Dig.  |  70S.*] 

Appeal  from  District  Court  of  Waterbury; 
George  H.  Cowell,  Judge. 
(  Action  by  William  f^rrlngton  against  Che- 
ponls  &  Pamamsky.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
a^new  trial  ordered. 

Edward  B.  Rellly,  for  appellants.    Jolm  H. 
'  Cassidy,  for  appellee. 

V  RORABACK,  J.  This  action  was  brought 
■  to  recover  for  injuries  claimed  to  have  been 
^sustained  through  the  negUgence  of  the  de- 
'fendants'  servant  in  driving  the  defendants' 
•  horse  attached  to  a  wagon  in  such  a  manner 
\that  it  collided  with  the  plaintiff  while  he 
'  was  engaged  In  coasting  on  a  public  highway 
tn  Waterbury. 

;     The  defendants'  appeal  Is  based  upou  sev- 
eral assignments  of  error;    one  relating  to 
the  action  of  the  court  as  to  improper  re- 
j  marks  of  counsel  and  of  a  Juror  made  during 
.  the  trial  of  the  case.    The  quesUon  and  the 
manner  In  which  it  arose  appear  from  the 
•finding  as  follows:    '^he  plaintiff  introduced 
'as  witnesses  a  number  of  boys  who  were 
coasting  on  Hill  street  at  the  time  of  the  in- 
Jury,  and  who  were  eyewitnesses  of  the  ac- 
cident    These   witnesses   were   as   follows: 
The  plaintlS,  15  years;  John  Farrlugton,  the 
plalntUTB  brother,  17  years;    Michael  Can 


field,  17  years;  and  Harry  Carter,  16  years. 
Each  witness  was  subjected  to  a  severe  cross- 
examination  by  James  E.  Russell,  one  of  the 
defendants'  counsel.  William  Farrlngton  was 
under  cross-examination  for  an  hour  and  a 
half.  John  Farrlngton  and  Michael  Canfield 
for  fully  an  hour,  and  Harry  Carter  during 
the  entire  forenoon  session,  from  10  a.  m.  to 
12:30  p.  m.  During  some  part  of  the  cross- 
examination  each  boy  cried  as  a  result  of 
Mr.  Russell's  questioning,  but  did  not  change 
the  testimony  given  on  the  direct  Harry 
Carter  upon  cross-examination  was  asked 
several  questions  in  relation  to  the  defend- 
ants' horse,  when  he  cried.  The  following 
then  occurred.  Question  by  Mr.  Russell,  at- 
torney for  the  defendants,  upon  cross-exami- 
nation: Q.  "Why  do  you  feel  bad  about  that 7* 
Mr.  Cassidy,  attorney  for  the  plaintiff:  'Ton 
have  made  every  boy  cry  that  has  been  on 
the  stand  trying  to  make  them  tell  a  lie.'  At 
this  point  one  of  the  Jurors  said  semlaudibly, 
'That's  right'  Mr.  Russell  at  once  protested 
against  remarks  of  that  kind,  and,  after  the 
Jury  had  been  excused  and  sent  to  their 
room,  moved  that  the  Jury  be  discharged 
from  further  consideration  of  the  case.  Tlie 
court  denied  the  motion,  and  stated  that:  *I 
think,  in  my  charge  to  the  Jury,  possibly  I 
can  say  that  they  must  regard  the  evidence 
and  not  the  manner  of  counsel,  and  to  re- 
move any  possible  claim  that  the  manner  of 
counsel  has  affected  the  merits  of  the  case.* " 
Exceptions  as  to  the  rulings  of  the  court  and 
the  conduct  of  the  trial  were  then  taken.  It 
does  not  appear  that  any  further  reference 
was  made  to  this  subject  by  the  court  The 
record  discloses  that  the  plaintiff  obtained  a 
verdict  for  $600.  The  law  will  not  sanction 
the  invasion  of  another's  right  when  It  ap- 
pears that  he  was  not  given  a  fair  trial.  The 
Improper  remarks  of  counsel  were  material 
and  weU  calculated  to  seriously  prejudice 
the  defendants'  case  with  the  Jury.  The  com- 
ment of  the  Juror  Indicated  such  prejudice  as 
disqualified  him  in  the  proper  performance  of 
his  duty.  All  this,  if  properly  objected  to,  hs 
ground  for  reversal,  unless  its  effect  was  in 
some  way  overcome.  Wilson  t.  United  States, 
149  U.  S.  60.  18  Sup.  Ot  785,  87  U  Ed.  650, 
652.  The  presiding  Judge  did  not  rebuke  ei- 
ther attorney  or  Juror  and  failed  to  caution 
the  Jury  that  they  should  not  be  influenced 
by  these  Improper  observations. 

The  charge  was  erroneous  in  its  statement 
as  to  the  rule  of  damages.  In  speaking  of 
the  plaintifTs  right  to  recover,  the  court  said, 
in  part:  "In  coming  to  any  determination,  if 
you  should  arrive  at  the  question  of  damages, 
you  should  take  into  consideration  the  length 
of  time  he  was  incapacitated  from  attending 
to  his  duties  as  a  newspaper  carrier."  No 
such  element  of  damages  was  alleged  in  the 
complaint,  nor  does  it  appear  that  such  dam- 
ages were  proved  or  claimed  upon  the  trial. 
The  plaintiff  in  his  complaint  must  give  the 
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defoidant  tsde  notice  ot  what  h«  claims,  and 
In  an  action  for  consequential  damages  must 
state  the  consequences  wblch  be  claims  to 
have  resulted  from  the  wrongful  act  charged. 
Tbe  qiedal  damage  which  the  court  Instruct- 
ed the  jury  the  plaintiff  was  entitled  to  re- 
corer  should  have  been  distinctly  averred  in 
his  complaint  Eldrldge  t.  Oorman,  77  Conn. 
89d-7»2.  60  AU.  643. 

In  speaking  of  the  conduct  of  the  parties, 
the  court  stated:  "If  he  [the  plaintiff]  was 
not  careless,  was  not  guilty  of  any  conduct, 
so  that  the  injury  was  the  natural  consequence 
of  what  he  did.  If  be  was  Injured  by  tbe  act 
of  the  defendants'  servant  Independent  of 
what  he  did  himself,  why,  then,  he  would  re- 
cover." Tbls  was  erroneous.  The  plaintiff 
had  alleged  and  was  bound  to  prove  that  the 
servant  who  was  driving  the  defendants'  horse 
was  In  the  prosecution  of  tbe  defendants' 
business;  also,  that  tbe  plaintlfTs  injuries 
were  caused  by  tbe  defendants'  negligence. 
There  was  apparently  no  question  that  the 
plaintiff  was  engaged  in  the  violation  of  an 
ordinance.  If  this  act  essentially  contributed 
to  his  injury,  be  could  not  recover.  Upon 
this  point  the  charge  was  plainly  inadequate. 
The  driver's  conduct  after  the  accident  re- 
lated to  a  past  event,  and  evidence  of  It  was 
not  admissible  as  part  of  the  res  gestae. 
Morse  T.  Consolidated  Ry.  Co.,  81  Conn.  395, 
889.  71  AU.  553. 

The  comments  of  the  court  complained  of 
by  the  defendants  may  not  be  made  upon  an- 
other trial  and  need  not  be  considered  at  this 
time. 

There  Is  error,  and  a  new  trial  Is  ordered. 
Tbe  other  Judges  concur. 


OUMd.  SU) 


PEARRB  V.  SMITH. 


(Goort  of  Api'eals  of  Maryland.    May  20,  1009.) 
1,  WoBDs    AKD   Phrases   —    "Fahilt"    — 

"H0D8«HOI,D." 

A  "famHy"  is  a  collective  body  of  persons 
Kvine  in  one  hoase,  and  under  one  manager.  It 
eonsuts  of  those  who  live  with  the  pater  famil- 
ias:  The  ,word  ia  often  used  interchangeably 
with  "household." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  S.  ppw  2673-2691;  vol.  8,  p. 
T661 :  vol.  4,  p.  336LT 

t.  EXECTTTOBS  AHD  AOKINISTBATOBa  (i  206*)— 

"Head   or  a  Favilt"— Ci.AUia  Aoainbt 

ESTATX. 

Where  decedent,  after  retiring  from  bnal- 
■ess,  went  to  reside  with  his  sisters,  and  fur- 
nished a  part  of  tbe  coal  and  provisions,  he  was 
nnder  no  obligation  to  support  any  of  the  mem- 
beiB  of  the  household,  inclading  complainnnt.  a 
ward  of  one  of  his  deceased  sisters,  and  was 
■ot  the  head  of  the  family  so  as  to  reniJer  bis 
estate  responsible  for  services  rendered  therein 
by  tbe  ward. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  733;    Dec.  Dig.  | 

aoa» 

For  otlier  definitions,  see  Words  and  Phrases, 
VOL  4,  W).  3225-3233 ;   vol.  8,  p.  7677.] 


3.  EXBCUTOSa  AITD  AnioinsTBATOBa  d  206*)— 
Skevicbs  as  Past  or  Familt— Right  to 
Compensation. 

Where  complainant,  a  ward  of  decedent's 
sister,  lived  in  the  family  for  several  years,  and 
rendered  services  as  such,  without  expectation 
or  promise  of  compensation,  or  contract  to  pay 
for  the  services,  express  or  implied,  she  could 
not  recover  therefor  against  de<^ent's  estate. 

[Ed.  Note. — For  other  cases,  see  Executorb 
and  Administrators,  Cent  Dig.  t  733;  Dec. 
Dig.  {  206.*]      . 

i.  TrIAI.    ({    174*)— IllSTBUOnONft— DiBBCTION 

or  Verdict. 

A  requested  charge  that  on  the  evidence 
and  pleadings  tbe  verdict  must  be  for  defendant 
was  properly  rejected  as  too  general  and  indefi- 
nite; tbe  proper  form  being  that  there  was  no 
evidence  leeally  sufficient  to  entitle  plaintiff  to 
recover  under  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  308;   Dec.  Dig.  {  174.*] 

6.    EXEODTOBB  ANO  ADUINIEiTBATORB  (}   2S3*) — 

Sebvicbs  to  Decedent— iNBTBucnoNS. 
Where  there  was  no  material  evidence  that 
complainant  rendered  any  services  to  decedent 
personally,  the  court  erred  in  instructing  that, 
if  complainant  was  not  a  member  of  decedent's 
family,  and  rendered  useful  services  to  him  in 
his  lifetime,  the  fact  of  their  rendition  was 
prima  facie  evidence  of .  their  acceptance  by 
him.  and,  in  the  absence  of  proof  to  tbe  con- 
trary, or  of  an  express  contract,  raised  an  obli- 
gation to  pay  what  they  were  reasonably  worth, 
was  improper. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  (  904;  Dec 
Dig.  S  253.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;   Wm.  Henry  Forsythe,  Jr.,  Judge. 

Suit  for  work  and  labor  by  Isabella  Smith 
against  James  W.  Pearre,  as  executor  of 
George  R.  Leach,  deceased.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  no  new  trial  ordered. 

Argued  before  BOTD.  a  J.,  and  BRISCOE, 
SCBMUCKER.  WORTHINOTON,  THOM- 
AS, and  HENRY.  JJ. 

Carlyle  Barton  and  Redmond  O.  Stewart 
for  appellant    John  O.  Rogers,  for  appellee. 

SCHMDCKBR,  J.  The  appeal  in  this  case 
is  from  a  Judgment  of  the  circuit  court  for 
Howard  county  in  favor  of  tbe  appellee 
against  the  appellant,  as  executor  of  the  es- 
tate of  George  R.  Leach.  The  suit  was 
brouglit  on  tlte  common  counts  In  assumpsit 
to  recover  the  value  of  services  alleged  to 
have  been  rendered  to  the  defendant's  testa- 
tor and  bis  family  In  bbi  lifetime.  The  de- 
fense was  made  under  tbe  general  issoe 
pleas.  The  trial  resulted  In  a  Judgment  for 
$800  in  favor  of  the  plaintiff,  from  which 
the  appeal  was  talten. 

It  appears  from  tbe  evidence  on  belialf  ot 
the  plaintiff — tbe  defendant  offered  none— 
that  the  services  sued  for  consisted  of  aid- 
ing the  testator's  sisters,  during  more  than 
20  years  prior  to  his  death.  In  the  perform- 
ance of  current  domestic  labor  in  tbe  bouse^ 
bold  composed  of  blm  and  them.  The  evi- 
dence does  not  tend  to  show  that  the  serv- 
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Ices  were  rendered  In  pursuance  of  an  ex- 
press or  Implied  contract,  or  tbat  there  was 
a  design  at  tbe  time  of  their  rendition  to 
charge  for  them,  or  an  expectation  ou  tbe 
part  of  the  recipients  to  pay  for  "them,  or 
that  any  claim  for  payment  was  asserted,  or 
demand  therefor  made  upon  the  testator  dur- 
Ing  his  lifetime.  The  evidence,  on  the  con- 
trary, shows  that  the  services  In  question 
were  voluntarily  and  cheerfully  rendered  by 
tbe  appellee,  who  was  an  inmate  of  tbe 
household,  without  being  required  to  pay  ei- 
ther board  or  lodging.  It  further  shows  tbat 
when  she  was.  on  several  occasions,  present- 
ed with  sums  of  money  by  different  members 
of  the  family,  in  the  absence  of  a  demand 
therefor  on  her  part,  she  accepted  them 
without,  so  far  as  the  record  shows,  suggest- 
ing the  existence  In  ber  favor  of  a  right  to 
compensation.  We  have  definitely  determin- 
ed In  a  series  of  cases  that  services  perform- 
ed under  such  circumstances  by  a  member  of 
tbe  family  are  not  sufficient  to  support  a 
claim  against  a  decedent's  estate  for  com- 
pensation. Bantz  T.  Bantz,  52  Md.  686 ;  Bix- 
ler  V.  Sellman,  77  Md.  496,  27  Atl.  137 ;  Gill 
V.  Staylor,  93  Md.  453,  49  Atl.  650;  Duck- 
worth T.  Duckworth,  98  Md.  100,  56  Atl.  490. 
In  2  Page  on  Contracts,  p.  1183,  {  778  (cit- 
ing Bixler  V.  Sellman,  supra)  It  is  said: 
"Persons  who  live  together  as  members  of 
tbe  same  family,  and  render  personal  services 
each  to  the  other,  generally  do  so  from  mo- 
tives of  affection,  and  not  because  of  the  ex- 
pectation of  a  financial  reward  therefor.  Ac- 
cordingly the  mere  rendition  of  personal  serv- 
ices between  persons  bo  situated  does  not  es- 
tablish a  liability  on  the  part  of  the  person 
receiving  such  services  to  make  compensa- 
tion to  tbe  person  rendering  them,  even 
though  the  services  may  be  performed  at 'the 
express  request  of  the  person  receiving  the 
benefit  thereof,  or  may  be  voluntarily  accept- 
ed by  him."  In  our  view  although  the  appel- 
lee was  not  a  blood  relation  of  the  decedent 
and  his  sister,  she  should,  upon  the  undisput- 
ed evidence  in  tbe  case,  be  regarded  as  hav- 
ing been  a  member  of  his  family.  Tbe  word 
"family"  is  often  used  In  a  restricted  sense 
to  describe  a  group  of  persons  connected  by 
ties  of  kindred,  such  as  parents  and  children, 
but  It  has  a  variety  of  meanings  according 
to  the  connection  in  which  It  is  used,  and  It 
sbould  be  80  construed  In  each  case  as  to 
give  it  the  significance  appropriate  to  its  use. 
19  Cyc.  450 ;  12  A.  &  E.  Encycl.  866 ;  Sheehy 
V.  Scott,  128  Iowa,  651,  104  N.  W.  1139,  4  L. 
R.  A.  (N.  S.)  365;  Downes  T.  Long,  79  Md. 
385,  29  Atl.  827.  Webster  d^nes  it  to  be  a 
collective  body  of  persons  who  live  In  one 
bouse  and  under  one  manager,  and  that 
meaning  has  been  approved  in  many  cases 
cited  In  tbe  footnote  found  on  page  86G,  12 
A.  &  E.  Encycl.,  supra.  1  Bouvler's  Law 
Dictionary,  p.  758,  says  that  in  common  par- 
lance the  family  "consists  of  those  who  live 
under  tbe  same  roof  with  the  pater  famlllas," 
and  also  dtes  different  cases  as  authority 


for  tbe  definition  of  the  word  "family,"  taken 
by  us  from  Webster.  The  words  "family" 
and  "household"  are  often  Interchangeably 
used. 

It  appears  from  tbe  evidence  tbat  the  ap- 
pellee was  taken  about  the  year  1869,  when 
but  8  years  old,  by  Mr.  Leach's  widowed  sis- 
ter Mrs.  Belt  as  a  ward,  from  the  Children's 
Aid  Society,  and  was  admitted  Into  her  fam- 
ily, and  educated  and  taught  the  trade  of 
dressmaking  by  ber.  The  relation  thus  estab- 
lished between  the  appellee  and  Mrs.  Belt 
continued  until  the  death  of  the  latter  about 
7  years  ago.  About  20  years  ago  Mrs.  Belt, 
taking  tbe  appellee  with  ber,  moved  from  the 
farm,  which  she  had  theretofore  occupied,  to 
Lisbon  in  Howard  county,  where  she  and  her 
unmarried  sisters,  Martha  and  Louisa,  anA 
her  brother,  Mr.  Leach,  who  was  a  bachelor, 
resided  together  as  one  family,  in  a  house  In 
which  he  then  conducted  a  store.  Five  years 
thereafter  Mrs.  Belt  built  a  residence  at  Lis- 
bon, and  she  and  her  two  sisters  and  ber 
brother,  who  then  retired  from  business, 
moved  Into  her  bouse,  and  lived  together 
there  as  one  family  until  they,  with  the  ex- 
ception of  Louisa  Leach,  successively  died. 
During  all  of  these  years,  until  the  death  of 
Mrs  Belt  about  7  years  ago,  tbe  appellee  re- 
mained with  the  family  thus  constituted,  and 
performed  the  services  In  question  by  par- 
ticipating with  Mr.  Leach's  sisters  in  the  dis- 
charge of  the  current  domestic  duties  of  tbe 
household.  Louisa  Leach,  the  testator's  sur- 
viving sister,  and  Albert  Hobbs,  an  intimate 
friend  of  the  family  throughout  Its  entire 
history,  both  testified  for  the  appellee,  as 
plaintiff,  that  she  was  always  treated  as  a 
member  of  the  family  while  she  resided  with 
them.  According  to  Louisa  Leach's  testimony 
the  appellee  did  such  of  the  domestic  work 
as  she  chose  to.  Just  as  any  member  of  tbe 
family.  After  Mrs  Belt's  death  the  appellee 
did  not  reside  permanently  with  the  family, 
but  paid  them  visits  of  some  length  from 
time  to  time,  during  which  she  assisted,  as 
she  had  formerly  done.  In  the  performance  of 
household  duties,  and  nursing  such  of  them 
as  were  ill.  Tbe  services  thus  rendered  by 
tbe  appellee  In  tbe  long  series  of  years  cover- 
ed by  them  were  doubtless  considerable,  and 
there  was  evidence  tending  to  show  that 
they  were  valuable,  and  tbat  Mr.  Leach,  the 
testator.  In  bis  lifetime  said  to  several  other 
persons  tbat  tbe  appellee  bad  been  very  faith- 
ful, and  that  her  services  had  not  been  prop- 
erly recognized  by  his  sister  Mrs.  Belt  and 
declared  bis  purpose  to  make  the  matter 
right,  but  so  far  as  the  record  shows,  be 
never  made  any  provision  for  the  appellea 
There  is,  however,  no  evidence  tending  to 
show  that  the  services  were  rendered  under 
such  circumstances  as  to  fairly  imply  an  un- 
derstanding tbat  a  charge  was  to  be  made 
for  them  and  met  by  payment  which  we 
held  In  Bantz  v.  Bantz,  supra,  to  be  neces- 
sary to  support  such  an  action  as  the  present 
one. 
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The  evldeiKJe  also  shows  that  practically 
all  of  the  apiiellee's  serTices  were  rendered, 
not  to  the  appellant's  testator,  Mr.  Leach, 
bat  to  his  sisters,  and  mainly  dnrlng  the  life 
of  Mrs.  Belt.  That  fact  was  conceded  at  the 
hearing  of  the  appeal,  but  was  met  with  the 
contention  that  Mr.  Leach  was  the  head  of 
the  family,  consisting  of  himself  and  his  sis- 
ters, and  as  such  was  responsible  for  the  or- 
dinary and  necessary  expenses  incident  to 
the  maintenance  of  that  family.  We  cannot 
field  our  assent  to  that  contention.  Without 
pausing  to  inquire  what  are  the  liabilities  of 
the  "head  of  a  family,"  we  must  say  that  in 
oar  opinion  the  evidence  in  the  case  does  not 
tend  to  prove  that  Mr.  Leach  was  the  respon- 
sible bead  of  the  family  of  which  he  was  a 
member.  lie  was  under  no  legal  obligation 
to  support  his  adult  sisters,  and  there  Is  no 
evidence  that  he  in  fact  defrayed  the  expens- 
es of  their  maintenance.  The  family  resided 
in  the  bouse  of  his  sister  Mrs.  Belt  His 
sister  Louisa  testified  that  he  furnished  coal, 
wood,  bread,  meat,  and  butter,  and  that  she 
got  the  groceries  and  sugar,  and  sometimes 
the  bread,  and  attended  to  everything  in- 
side, and  that  she  was  the  head  of  the  family 
after  Mrs.  Belt  got  In  bad  health.  The  evi- 
dence shows  that  Mrs.  Belt  was  a  person  of 
property,  and  the  just  inference  is  that  she 
also  contributed  in  her  lifetime*  to  the  sup- 
port of  the  family.  In  view  of  these  circum- 
stances, and  the  further  fact  that  the  evi- 
dence shows  Mr.  Leach  to  have  been  in  very 
moderate  circumstances,  the  record  must  be 
regarded  as  presenting  no  legally  sufficient 
evidence  that  he  was  In  fact  the  responsible 
bead  of  the  family.  It  rather  tends  to  prove 
that  no  one  member  of  the  family  stood  in 
that  relation  to  the  others. 

The  record  contains  six  bills  of  exceptions, 
two  of  which  relate  to  the  court's  action  on 
the  prayers,  and  the  others  to  the  admission 
of  evidence  objected  to  by  the  defendant  It 
will  not  be  necessary  for  us  to  notice  the  ex- 
ceptions relating  to  the  admissibility  of  evi- 
dence, because,  even  with  the  aid  of  the  testi- 
mony objected  to,  the  appellee,  as  plaintiflT, 
for  the  reasons  already  stated  by  us,  failed 
to  present  evidence  legally  sufficient  to  entitle 
her  to  recover. 

At  the  close  of  the  plalntifTs  case  below 
the  defendant  asked  the  court,  by  her  first 
prayer,  to  instruct  the  jury  "that  on  the  evi- 
dence and  pleadings  in  this  case  their  verdict 
must  be  for  the  defendant,"  but  the  court  re- 
jected the  prayer.  There  was  no  error  in  re- 
jecting that  prayer,  as  it  was  in  a  form  which 
we  have  several  times  held  to  be  too  general 
and  indefinite.  Bobey  v.  State,  94  Md.  67,  50 
AtL  411,  89  Am.  St.  Rep.  406;  \vestern  Md. 
E.  B.  T.  Carter,  59  MB.  311 ;  Hobbs  v.  Batory, 
86  Md.  71.  72,  37  AtL  713.  The  court  would 
have  been  Justified  in  granting  a  prayer  in 
proper  form,  instructiug  the  Jury  that  there 


was  no  evidence  legally  sufficient  to  entitle 
the  plalntifT  to  recover  under  the  pleadings  in 
the  case. 

There  was  reversible  error  in  granting  the 
plalntUTs  second  prayer,  which  submitted 
generally  to  the  jury  the  question  whether 
the  appellee  was  a  member  of  the  testator's 
family,  and  instructed  them,  If  they  found 
that  she  was  not  such,  and  bad  rendered  use- 
ful and  valuable  services  to  him  and  for  his 
benefit  In  his  lifetime,  the  fact  of  their  rendi- 
tion was  prima  facie  evidence  of  their  accept- 
ance by  him,  and,  in  the  at>sence  of  proof  to 
the  contrary  of  any  express  contract,  raised 
an  obligation  to  pay  what  they  were  reasona- 
bly worth.  This  prayer  was  specially  except- 
ed to  for -want  of  evidence  legally  sufficient 
to  show  that  any  services  were  rendered  to 
Mr.  Leach,  or  that  he  had  any  family.  The 
only  evidence  we  find  in  the  record  tending 
to  show  that  the  plaintiff  rendered  any  serv- 
ices to  Mr.  Leach  personally  is  the  statement 
made  by  the  witness  Hobbs  that  she  waited 
on  Mr.  Leach  during  his  last  illness  "just  the 
same  as  one  of  the  family,"  but  he  also  said 
he  did  not  know  how  long  she  was  present  in 
his  last  illness.  The  prayer  under  considera- 
tion Is  a  substantial  copy  of  the  plaintiff's 
second  prayer,  which  was  approved  by  us,  in 
Gill  V.  Staylor,  supra,  in  which  the  facts  were 
materially  different  from  those  now  before  us. 
In  that  case  the  services  rendered  to  the  in- 
testate consisted,  not  of  such  work  about  a 
household  as  Is  ordinarily  done  by  Its  in- 
mates, but  in  carrying  on  a  butchering  busi- 
ness for  the  testatrix,  and  it  was  there  testi- 
fied by  many  witnesses,  and  practically  con- 
ceded, that  the  services  had  l)een  both  render- 
ed and  received  with  a  cotemporaneous  expec- 
tation of  being  paid  for.  Furthermore,  the  doc- 
trine, that  no  promise  to  pay  will  be  Implied 
for  services,  and  accepted,  where  the  service 
is  rendered  by  a  member  Of  the  family  of  the 
decedent,  was  expressly  recognized  and  ap- 
proved in  Oill  V.  Staylor. 

There  was  also  reversible  error  In  reject- 
ing the  defendant's  second  prayer,  which  in- 
structed the  jury  that  the  undisputed  evi- 
dence showed  tha^t  the  plaintiff  lived  with  the 
defendant's  testator  as  a  member  of  the  fami- 
ly, and  that  as  It  failed  to  show  a  design  on 
the  plaintiff's  part  at  the  time  of  the  rendi- 
tion of  the  services  to  charge  for  the  same, 
or  an  expectation  on  the  part  of  the  testator 
to  pay  for  them,  their  verdict  must  be  for  the 
defendant 

It  being  apparent  that  the  case  must  l>e  re- 
versed for  the  errors  we  have  pointed  out.  It 
is  unnecessary  to  review  the  rulings  upon  the 
other  prayers.  The  judgment  appealed  from 
wUl  be  reversed,  and,  as  the  appellee  has  not 
made  out  a  case  entitling  her  to  recover,  no 
new  trial  will  be  granted. 

Judgment  reversed,  with  cost,  without  a 
new  trial. 
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BECK  T.  RECK. 


(Court  of  Appeal*  of  Maryland.    May  20, 1S09.) 

1.  Appeal  and  Ebbob  (f  870*)  —  Qdebtiohs 
Rbviewable. 

The  overrulinK  of  a  demurrer  to  the  bill  is 
not  reviewable  unlem  an  appeal  ia  taken  from 
the  ruling. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {  3507 ;  Dec.  Dig.  |  870.*] 

2.  Carcelxation   of  Inbtbuiunts   (f  37*) — 
Bill — Sufficikhcy. 

A  bill,  in  a  suit  to  set  aside  a  deed  on  the 
ground  that  it  was  procured  by  undue  influence 
and  fraud,  which  alleges  that  defendant  used  his 
influence  on  the  aged  plaintiff,  and  represented 
to  him  that  his  property  was  in  danger  of  being 
seised  by  pretended  creditors,  and  induced  plain- 
tiff to  execute  to  defendant  a  deed  under  the 
agreement  that  defendant  would  on  demand  re- 
convey  to  plaintiff,  that  the  land  was  not  sub- 
ject to  the  payment  of  any  claim  against  plain- 
tiff, and  that  such  representations  were  false, 
etc.,  states  a  cause  of  action  as  against  a  de- 
murrer, for  it  shows  that  the  conveyance  was 
not  the  voluntary  act  of  plaintiff,  but  was  in- 
duced by  tlie  fraud  and  undue  influence  of  de- 
fendant. 

[Ed.  Note.— For  other  cases:,  s^  Cancellation 
of  Instruments,  Dec.  Dig.  f  37.*] 

S.  Abatement  and  Rbtitai,  (|  00*>— Death 
OF  Plaintiff  Pendino  Suit— Effect. 
The  death  of  plaintiff,  pending  the  suit, 
abates  the  suit,  and  no  further  proceedings  can 
I>e  taken  therein  until  his  representative  has 
l>een  made  a  party,  so  that  testimony  in  behalf 
of  defendant,  given  after  the  death  of  plaintiff 
and  before  the  representative  was  made  a  party, 
most  be  stricken  out 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  |  60.*] 

4.  Deeds  ({  211*)— fiuiT  to  Set  Abide— Fbaud 

— Evidence. 

Evidence  held  to  show  that  a  deed  executed 
by  a  fflther  to  his  son  was  procured  by  the  un- 
due influence  and  fraud  of  the  son,  authorizing 
the  setting  aside  thereof. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Dec. 
Dig.  t  211.*] 

B.  Deeds  (f  70*)— Vaxjditt— Fiddciabt  Re- 
lations. 

Where  a  fiduciary  relation  exists  whereby 
trust  and  confidence  are  reposed  on  the  one  side 
and  influence  and  control  are  exercised  on  the 
other,  equity,  independent  of  positive  fraud, 
through  public  policy,  will  Interpose  to  prevent 
a  man  from  stripping  himself  of  bis  property. 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent. 
Dig.  I  174 ;    Dec  Dig.  }  70.*] 

0.  Deeds  (|  106*)— Validitt- Fiduciabt  Rb- 

I.ATI0N8— BuBDEN  of  PBOOF. 

A  conveyance,  whereby  benefits  are  secured 
by  a  child  from  his  father  conveying  all  his 
property,  when  not  executed  with  good  faith, 
will  be  set  aside,  and  in  such  case  the  burden  of 
establishing  perfect  fairness  is  on  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  588;  Dec.  Dig.  {  196.*] 

Appeal  from  Circuit  Court,  Carroll  County; 
Wm.  Henry  Forsytlie,  Jr.,  Judge. 

Suit  1^  Henry  Reck  against  Charles  F. 
Bedb  From  a  decree  of  dismissal,  complain- 
ant appeals.    Reversed  and  remanded. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  THOMAS,  and  HENRY,  JJ. 


Edward  O.  Weant  and  David  N,  Henning, 
for  appellant  Charles  O.  Clemson  and  Ben- 
jamin F.  Crouse,  for  appellee. 

PEARCE,  J.  The  bill  in  this  case  was 
filed  October  4,  1007,  by  Henry  Reck  against 
bis  son,  Cba&  F.  Reck,  in  the  circuit  court 
for  Carroll  coimty.  It  alleges  that  the  plain- 
tiff on  April  12,  1897,  was  seised  of  a  tract 
of  land  in  Carroll  county  mentioned  in  tbe 
bill,  and  described  in  a  deed  filed  therewitli 
as  containing  23  acres  and  3  perches,  more 
or  Ies&  It  then  charges:  Tbat  Charles  F. 
Reck,  using  his  Infiuence  on  the  plaintiff, 
who  was  then  75  years  of  age,  and  intending 
thereby  to  obtain  the  pIaintifl"B  said  property 
for  himself,  represented  to  the  plaintiff  that 
said  property  was  In  danger  of  being  seized 
and  executed  upon  by  pretended  creditors  of 
the  plaintiff,  and  that  he  would  be  thus  sub- 
jected to  litigation  and  costs,  and  so  induced 
the  plaintiff  to  execute  to  said  Charles  F. 
Reck,  on  April  12,  1897,  a  deed  for  said  tract 
of  .land  described  as  above  stated,  upon  the 
agreement  between  them  tbat  said  Charles 
F.  Reck  would,  on  demand,  reconrey  said 
property  to  the  plaintiff,  provided  he  had 
not  been  required  to  apply  the  same  to  tlie 
payment  of  any  debt  of  the  plaintiff  existing 
on  the  date  of  said  deed;  tliat  said  land  was 
not  then,  or  since,  subject  to  the  payment  of 
any  claim  against  the  plaintiff;  tliat  said 
Charles  F.  Recic  was  not  required  to  pay, 
and  did  not  pay,  any  money  whatever  for  the 
plaintiff;  tbat  the  representations  so  made 
by  said  Charles  F.  Reck  as  the  inducement 
for  said  conveyance  to  him  were  wholly  false 
and  without  foundation,  and  solely  made  for 
the  purpose  of  obtaining  the  said  property  of 
the  plaintiff;  tliat  the  consideration  express- 
ed in  said  conveyance  was  utterly  false,  and 
no  money  was  ever  paid  or  promised  to  t>e 
paid  for  said  property,  nor  was  anything  of 
any  value  ever  paid  or  promised  tlierefor; 
that  lie  always  retained  the  control  and  pos- 
session of  said  property  until  about  three 
months  before  filing  this  bill,  when  the  in- 
firmities of  old  age  compelled  him  to  remove 
to  Baltimore,  1)eing  ttien  85  years  of  age; 
tbat  he  had  frequently  demanded  a  recon- 
veyance of  the  property,  which  was  always 
refused,  though  at  one  time  said  Charles  F. 
Reck  delivered  to  him  the  original  convey- 
ance above  mentioned,  pretending  tbat  It 
operated  as  a  reconveyance,  but  still  refusing 
to  make  a  proper  conveyance  of  the  legal 
title;  tbat  he  bad  at  tbat  date  advertised 
said  property  in  his  own  name  to  be  sold  on 
October  5,  1907;  that  said  property  was  tlie 
plaintiff's  sole  means  of  support,  said  Charles 
F.  Reck,  having,  without  right  or  authority, 
caused  all  the  plaintifTs  personal  property 
to  be  sold  and  disposed  of.  The  prayer  of 
the  bill  was:  (1)  That  the  said  conveyance  be 
declared  null  and  void,  and  be  set  aside;  (2) 
that  Charles  F.  Reck  lie  required  to  execute 
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a  proper  recoDv^ance  of  laid  property  to 
the  plaintiff,  or,  In  lien  thereof,  that  a  tms- 
tee  be  appointed  to  take  diarge  of  and  sell 
the  same  for  the  benefit  of  the  plaintiff,  and 
In  the  meantime  to  hold  the  same  subject  to 
the  final  decision  of  the  conrt  in  the  premis- 
es; and  (3)  that  said  Charles  F.  Beck  be  en- 
Joined  from  selling  or  controlling  said  prop- 
erty, or  exercising  any  acta  of  ownership  or 
antlwrlty  over  the  same. 

An  injonction  was  issued,  accordingly,  on 
the  same  day,  with  the  usual  leave  to  move 
for  a  dissolution  upon  filing  an  answer.  On 
November  1,  1907,  Cbas.  F.  Beck  demurred 
to  the  whole  bill.  Insisting  that  it  appears 
from  the  face  of  the  bill  that  the  plaintiff 
executed  the  conveyance  for  the  purpose  of 
defrauding  bis  creditors,  and  that  he  is  con- 
sequently not  entitled  to  relief  in  equity. 
Upon  a  bearing  on  the  demurrer,  it  was  over- 
ruled by  Judge  Thomas,  who  held:  That 
upon  the  allegations  of  the  bill,  admitted  by 
the  demurrer,  "the  case  presented  was  not 
one  of  conspiracy  on  the  part  of  the  father 
and  son  to  defraud  the  creditors  of  the  for- 
mer, but  of  fraud  and  imposition  on  the  part 
of  the  son,  whereby  he  acquired,  without  any 
consideration,  the  property  of  the  father; 
that  the  act  of  the  plaintiff,  which  the  de- 
fendant contended  was  fraudulent  and  dis- 
entitled him  to  relief,  was  not  his  free  and 
voluntary  act,  but  was  induced  by  the  fraud, 
undue  Influence,  and  imposition  practiced  up- 
on him  by  the  defendant,  and  they  cannot 
therefore  be  said  to  be  in  pari  delicto,  in 
which  case  the  party  imposed  upon  will  be 
relieved  in  equity" — in  support  of  which 
there  was  cited  Boman  v.  Mali,  42  Md.  518, 
Brown  v.  Beilly.  72  Md.  489,  20  Atl.  239,  and 
HIghberger  v.  Stlffler,  21  Md.  838.  83  Am. 
Dec.  693.  This  demurrer  was  overruled  Feb- 
ruary 8,  1908,  and  no  appeal  was  taken  from 
that  mling.  Consequently  It  cannot  be  re- 
viewed In  this  court.  Chappell  v.  Funk,  67 
Md.  405 ;  Hyattsville  ▼.  Smith,  106  Md.  321, 
66  Atl.  44.  But,  If  it  could  be  reviewed,  we 
should  not  hesitate  to  affirm  the  ruling  for 
the  reasons  stated  in  the  opinion  filed  in  the 
circuit  court  While  this  demurrer  was 
pending,  the  plaintiff  filed  a  petition  in  the 
cause,  alleging:  That  he  and  his  brother, 
Chas.  F.  Beck,  were  the  only  persons  in  any 
event  interested  in  the  property;  that  nei- 
ther of  them  were  able,  even  if  authorized, 
to  give  personal  attention  to  the  property, 
which  was  producing  no  revenue;  and  that 
it  would  be  to  the  advantage  of  both  that  a 
trustee  should  be  appointed  to  sell  the  same, 
and  hold  the  proceeds  subject  to  the  order  of 
the  court  upon  determination  of  this  suit. 
Chas.  F.  Re<4(  answered  this  petition,  admit- 
ting all  its  allegations  and  consenting  to  such 
sale,  and  on  February  IS,  1908,  D.  N.  Hen- 
ning  and  Cliarles  O.  Clemson  were  by  an  or- 
der or  decree  of  conrt  appointed  trustees  to 
make  snch  sale,  the  proceeds  to  be  held  sub- 
ject to  the  further  order  of  the  court;  but 
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it  does  not  appear  that  the  trustees  have 
made  any  sale. 

On  March  6,  1908,  Chas.  F.  Beck  answer- 
ed the  platntlfTs  bill,  denying  all  the  allega- 
tions of  fraud,  or  of  the  exercise  of  undue 
Influence  in  obtaining  said  conveyance  from 
his  father,  and  denying  any  agreement  or 
ondertanding  with  his  father  for  the  recon- 
veyance thereof  to  him  upon  any  contingency 
whatever.  He  averred  that  his  father  was 
Indebted  to  him  at  the  time  of  the  execution 
of  the  conveyance  to  an  amoimt  equal  to 
the  consideration  named  in  said  deed,  viz., 
91,000,  and  that  this  consideration  was  true 
and  bona  fide.  He  admitted  that  his  father 
continued  to  reside  on  the  property  and  to 
control  and  use  the  proceeds  as  his  own  until 
September,  1907,  but  alleged  that  this  was 
by  his  permission,  and  that  he  paid  all  taxes 
on  the  property  since  the  execution  of  the 
deed.  He  denied  that  he  ever  surrendered 
said  deed  to  the  plaintiff,  or  reconreyed  or 
pretended  to  reconvey  the  property  to  him, 
and  alleged  that  the  plaintiff  took  possession 
of  the  deed,  without  his  consent,  and  aftor 
he  had  recorded  it  in  good  faith,  and  also 
denied  that  he  had  sold  the  plaintlfTs  per- 
sonal property  or  had  received  and  retained 
the  proceeds  of  any  sale  thereof,  and  alleged 
that  the  proceeds  were  paid  to  plaintiff's 
wife,  his  mother,  since  deceased. 

Issue  being  Joined,  the  plaintiff  proceeded 
to  take  testimony  to  support  the  allegations 
of  his  bill ;  he  being  the  first  witness  sworn. 
We  were  informed  at  the  argument  that  the 
sole  purpose  of  producing  him  as  a  witness 
was  to  show  his  utter  mental  Incompetency, 
and  his  testimony  abundantly  demonstrates 
that,  at  the  time  it  was  taken,  he  was  hope- 
lessly incompetent.  He  could  give  no  in- 
telligible account  of  the  transaction  which  led 
to  the  conveyance  or  of  any  question  asked 
him.  He  said  he  signed  the  deed,  but  did 
not  know  why  he  did  so,  that  he  owed  Chas. 
F.  Beck  nothing  at  that  time  that  he  knew 
of,  and  never  received  anything  for  the  deed 
that  he  knew  of,  and  he  did  not  know  any- 
thing that  was  said  at  the  time.  He  could 
not  remember  that  he  had  ever  been  In  Frank- 
lin Square  Hospital,  though  he  was  there 
some  time  in  September,  1907,  nor  that  he 
had  even  been  at  Bay  View  Asylum,  though 
he  had  been  there  several  months  Just  be- 
fore testifying,  and  was  brought  from  that 
place  the  day  before  he  testified,  for  that 
purpose.  He  thought  he  was  then  living  at 
Union  Bridge  In  Carroll  county,  and  that  he 
was  working  there  without  wages  for  a 
man  whose  name  he  did  not  know.  The 
only  value  of  his  testimony,  or,  more  ac- 
curately, his  examination,  was  to  show  that 
he  was  incapable  mentally  of  testifying.  The 
requisite  proof  therefore  to  sustain  the  bill 
must  be  found.  If  at  all,  elsewhere. 

James  C.  Beck,  another  son  of  the  old  man 
who  lived  in  Baltimore,  testified:  That  his 
father  was  86  years  of  age  at  that  time ;  that 
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In  July,  1907,  he  fell  In  the  haymoa^  on  that 
farm  and  dislocated  bis  hip;  that  he  then 
went  to  the  Franklin  Square  Hospital  In  Bal- 
timore, where  he  remained  11  weeks;  that 
witness  then  took  him  to  witness'  house  In 
Baltimore,  where  he  remained  three  months 
and  then  was  sent  to  Bay  View  Asylum, 
where  he  had  been  ever  since,  except  the  day 
he  testified  at  Hlghlandtown  in  Baltimore 
county;  that  be  had  never  been  at  Union 
Bridge  since  July,  1907;  that  when  he  first 
came  to  the  hospital  at  Franklin  Square,  and 
until  a  short  time  before  he  left  witness' 
house,  his  mind  seemed  all  right  but  after- 
wards gave  way,  as  shown  in  his  examina- 
tion; that  his  father  had  $26.50  when  he 
went  to  the  hospital,  which  he  handed  wit- 
ness, and  which,  with  $55  supplied  by  witness 
and  $S0  paid  him  by  Chas.  F.  Redi  from  sale 
of  horse  and  cow,  was  all  used  for  bla  fa- 
ther's benefit  at  the  hospital ;  that  he  was 
sent  to  Bay  View  after  he  had  been  three 
months  at  witness'  house,  l)ecanse  witness' 
wife  could  not  manage  him,  and  witness 
could  not  leave  his  employment  and  stay  at 
home  to  attend  to  him.  He  also  testified  to  a 
conversation  he  had  with  Chas.  F.  Reck  in 
May,  five  years  previously,  at  witness'  house 
in  Baltimore,  when  he  came  there  to  see  a 
doctor.  He  said:  "My  brother,  Chas.  F. 
Reck,  told  us  my  father  was  on  a  note  as 
security  for  Henry  Null,  that  be  thought  my 
father  would  have  it  to  pay,  and  that  he  per- 
suaded my  father  to  transfer  the  farm  to  blm, 
and  that  he  would  get  Iilm  off  the  note,  and 
afterwards  would  transfer  the  place  back  to 
blm.  He  told  me  he  had  done  this  to  save 
him  paying  the  note.  Then  he  told  me  that, 
after  he  had  got  blm  off,  he  had  returned  the 
place  back  to  my  father,  that  it  had  not  cost 
him  anything,  that  he  hadn't  anything  in  the 
place,  and  everything  was  all  right  between 
him  and  pap,  and  that  my  father  did  not  owe 
him  anything  at  the  time  the  deed  was  made." 
On  cross-examination  he  testified  that  In  the 
fall  of  1907,  Chas.  F.  Reck  told  him  at  Snonf- 
fer's  livery  stable  that,  if  he  (witness)  would 
give  him  what  he  had  lU'  the  place,  he  would 
turn  it  over  to  him,  and  said  he  had  |1,200  in 
the  place,  but  witness  told  him  he  had  not 
1,200  cents  in  It  He  also  testified  that  when 
his  father  was  in  the  hospital,  he  told  blm 
to  take  charge  of  his  deeds,  which  were  In  a 
bureau  drawer  at  Union  Bridge,  and  he  went 
there  and  got  them,  and  that  the  deed  then 
shown  him  from  his  father  to  Chas.  F.  Reck, 
filed  as  Exhibit  1  with  the  bill,  was  one  of 
the  deeds  he  took  from  that  bureau  drawer. 

Catherine  S.  Reck,  wife  of  James  C.  Reck, 
was  present  at  the  conversation  testified  to 
by  him  at  their  house  In  Baltimore  and  con- 
firmed bis  testimony  as  to  the  statement  made 
by  Chas.  F.  Reck. 

Jeremiah  Reck,  an  unde  of  Chas.  F.  Reck, 
testified  that  about  four  years  before  that 
time  he  had  a  conversation  with  Chas  F.  Reck 
about  the  matter,  and  then  asked  him  if  he 
bad  ever  deeded  the  farm  back  to  tils  father. 


and  he  said  he  had,  but  tliat  his  "father  had 
failed  to  have  the  deed  recorded,  and  he  can't 
do  it  no  more,  and  I  intend  to  leave  it  that 
way  while  be  lives,  and  then  I  Intend  to  settle 
it  up  straight  unless  his  wife  comes  In  for 
more  than  she  ought  to  have.  Then  I  will 
stop  her.  He  told  me  the  property  .was  his 
father's." 

Wilson  li.  Crouse  testified  that  he  had  been 
'tax  collector  for  nine  years  In  that  district 
and  knew  the  farm  in  question.  He  said  that 
Henry  Reck  paid  him  the  taxes  on  that  farm, 
for  all  except  the  last  two  years, 'and  he 
Identified  receipts  given  by  him  for  tJiese  pay- 
ments. He  also  said  Chas.  F.  Reck  paid  the 
taxes  for  the  last  two  years,  and  that  the 
property  was  assessed  to  Chas.  F.  Reck  on 
witness'  tax  book  for  1907. 

Hezekiah  Baker  testified:  That  he  had 
known  both  parties  for  60  years.  Tliat  about 
25  years  before,  Henry  Reck  owed  Chaa  F. 
Reck  a  note  of  $75  for  guardian  money  due 
him.  "Henry  asked  his  son  if  he  needed  the 
money.  He  replied,  'I  don't  Just  need  U,  but 
I  can  make  —  '  Then  Henry  counted  down 
and  gave  the  $75  to  Chas.,  and  Chas.  said: 
*I  can't  Just  put  my  hand  on  the  note,  but  I 
will  give  it  to  you  some  other  time.'  After 
that  Charles  brought  suit  against  Henry,  who 
would  not  pay  the  note  t>ecau8e  he  had  paid 
it  before.  Charles  had  counted  Interest  on 
the  note  for  about  $300." 

Henry  T.  Null  testified  that  he  was  a 
brother-in-law  of  Henry  Reck,  who  was  secu- 
rity for  him  on  a  note  of  $250  to  Miriam  Al- 
baugh.  He  said:  "Henry  Reck  notified  me 
to  have  bim  released,  which  was  8  or  10  years 
ago.  Then  I  gave  my  own  individual  note  to 
Mrs.  Albaugh  and  took  up  the  note  on  which 
Reck  was  security  and  left  it  at  Silas  Sen- 
seney's  store  for  Henry  Reck.  He  was  only 
on  one  note  for  me."  This  was  the  testimony 
In  chief  for  the  plaintiff,  which  was  concluded 
June  8,  1908. 

Henry  Reck  died  June  30,  1908,  leaving  a 
will  by  which  James  C.  Reck  was  appointed 
executor,  to  whom  letters  testamentary  were 
granted,  and  on  July  22,  1908,  he  was  made 
party  plaintiff  in  the  place  of  the  deceased ; 
the  defendant  through  his  counsel,  agreeing 
to  the  order  of  court  for  that  purpose.  The 
defendant  Chas.  F.  Reck,  testified  in  his  own 
behalf,  and  Frank  T.  Shrlver,  John  W.  Davis, 
John  C.  Boone,  Samuel  L.  Johnson,  Samuel  F. 
Koontz,  and  Chas.  F.  Myer  also  testified  In 
his  behalf,  and  these  were  the  only  witnesses 
for  the  defense.  The  plaintiff,  in  rebuttal, 
produced  Mr.  David  N.  Henning  as  a  witness 
on  July  27,  1908,  and  he  testified  that  a  short 
time  before  the  bill  was  filed  In  the  fall  of 
1907,  Chas.  F.  Reck  came  to  his  law  office  at 
his  request  He  said :  "I  asked  him  whether 
he  paid — I  either  used  the  word  paid  or  gave 
— his  father  anything  for  the  property  of 
which  he  had  the  deed  (meaning  the  deed  for 
the  property  mentioned  In  this  case)  at  the 
time  the  deed  was  executed.  '  He  said  he  did 
not  give  or  pay  his  father  anything  for  the 
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property  when  he  obtained  the  deed,  but 
since  that  time  he  had,  at  various  times,  let 
hU  father  have  money.  I  then  asked  him 
how  much  money  he  let  his  father  have,  and 
he  said  he  didn't  know.  I  asked  him  if  he 
wonld  not  make  a  statement  or  some  kind  of 
an  account  to  show  what  these  amounts  were 
which  he  said  his  father  had  gotten  and  re- 
turn the  deed  to  his  father.  I  said  I  thought 
we  could  make  a  settlement  if  his  father 
owed  him  anything.  It  conld  be  paid,  and  he 
could  return  his  father's  property,  which  he 
declined  to  do,  and  I  then  filed  the  bill  in  the 
case." 

The  plaintiff  excepted  to  all  the  testimony 
in  behalf  of  the  defendant  because,  at  the 
time  each  of  these  witnesses  testified,  Henry 
Reck  had  died,  and  no  one  had  been  made  a 
party  to  the  suit  In  his  stead  to  prosecute  the 
same,  and  the  circuit  court  sustained  these 
exceptions  and  struck  out  all  the  testimony 
for  the  defendant  There  can  be  no  question 
that  this  action  was  correct  In  such  case 
"it  is  necessary  that  the  person  to  whom  the 
Interest  of  the  deceased  party  is  transmitted 
should  be  before  the  court,  and,  until  he  is 
made  a  party,  the  suit,  though  not  absolutely 
abated,  is  deemed  defective."  2  Daniels,  Cb. 
Pr.  star  page  1507.  "Where  the  suit  was 
originally  perfect,  such  an  event  subsequently 
happening  causes  what  is  technically  called 
an  'abatement' ;  that  is  to  say,  puts  the  snit 
In  sncb  a  condition  that  no  further  proceed- 
ings can  be  taken  until  the  defect  Is  reme- 
died." Id.  star  page  1506.  "All  further  pro- 
ceedings must  be  suspended  until  the  suit  is 
renewed  against  or  in  favor  of  the  person  suc- 
ceeding to  the  interest  of  the  deceased,  ex- 
cept wlien  the  cause  has  been  set  down  for 
hearing."  Alex.  Ch.  Pr.  101.  "Abatement 
signifies  a  present  suspension  of  all  proceed- 
ings In  a  snit  for  the  want  of  proper  parties 
capable  of  proceeding  therein."  Miller's  Bq. 
251 ;  Glenn  v.  CHapp,  11  Gill  &  J.  1 ;  Whelan 
T.  Cook,  29  Md.  1.  The  case  was  thbs  left  to 
the  court  upon  the  testimony  for  the  plaintiff 
alone,  and  the  learned  Judge,  being  of  opinion 
that  this  testimony  did  not  suflaciently  sus- 
tain the  allegations  of  the  hill,  he  dismissed 
tbe  bill,  with  costs  to  the  defendant. 

Id  this  view,  however,  we  are  not  able  to 
c<mcar.  Tbe  coart  below  seemed  to  rely  upon 
the  case  of  Wenstrom  Co.  v.  Pumell,  75  Md. 
113,  23  Atl.  134,  in  which  this  court  held  that: 
"The  onas  of  proof  is  upon  the  plaintiff,  who 
seeks  to  set  aside  a  contract  executed  or 
partly  executed,  to  establish  the  alleged  f  rand 
by  clear  and  Indubitable  proof;  •  *  • 
and  relief  will  only  be  granted  in  those 
cases  where  It  plainly  appears  that  the  mis- 
representation or  undue  suppression  of  ma- 
terial facts  actually  occasioned  and  brought 
Into  existence  the  contract"  In  that  case 
tlie  bill  was  filed  by  Pumell  against  the 
Wenstrom  Company  and  E.  !•.  Tunis  to  re- 
scind a  contract  of  subscription  to  the  capital 
vtock  of  tbe  company.  Judge  Alvey  said: 
"^here  were  but  two  witnesses  to  tbe  trans- 


action involved,  the  plaintiff  and  Tunis. 
The  former  testified  in  his  own  behalf,  aud 
Tunis  for  the  defendants,  and  there  is  a 
sharp  conflict  in  the  testimony  of  these  two 
witnesses  as  to  tbe  main  facts  of  the  alleged 
misrepresentation.  •  •  •  It  is  a  well- 
settled  principle  In  courts  of  equity,  and  es- 
pecially on  allegations  of  fraud,  that  if  the 
allegations  of  the  bill  are  supported  only  by 
the  testimony  of  a  single  witness,  and  his 
testimony  is  positively  and  precisely  defiled 
by  the  defendant  on  oath,  or  a  witness  in 
his  belialf,  the  bill  will  be  dismissed,  unless 
there  be  corroborative  evidence  from  letters 
or  other  documents  in  the  case."  But  the 
situation  in  the  case  liefore  us  is  a  very  dif- 
ferent one.  The  material  allegations  her<> 
are  that  Charles  F.  Reck  falsely  represented 
to  his  father,  then  nearly  80  years  of  age, 
that  his  property  was  in  danger  of  seizure 
by  reason  of  his  suretyship  for  Henry  Null, 
and  that  by  this  means,  and  his  promise  to 
secure  a  release,  and  then  to  return  tbe 
property  for  which  he  paid  nothing,  and 
gave  no  consideration,  be  procured  tbe  deed 
in  question. 

The  evidence  of  the  father  is  worthless  for 
any  purpose  except  to  demonstrate  his  abso- 
lute imbecility  at  the  time  It  was  offered,  and 
his  production  as  a  witness  was  at  once  the 
readiest  and  most  effective  method  of  dem- 
onstration, and  the  evidence  of  Chas.  F. 
Reck  and  of  all  his  witnesses  was  eliminated 
by  the  ruling  of  the  court  which  we  have  ap- 
proved as  correct;  but  the  testimony  of 
James  C.  Reck  and  Catherine  S.  Reck,  two 
unimpeached  and  imcontradicted  witnesses, 
remains,  and  this  clearly  and  unequivocally 
proves  by  Chas.  F.  Reek's  own  statement 
that  he  did  procure  the  deed  by  the  means 
charged,  and  ttie  testimony  of  Henry  T.  Null 
abundantly  proves  that  there  was  no  danger 
from  the  suretyship  on  his  note,  and  that  the 
representation  of  danger  was  a  false  represen- 
ts tion.  It  shows  that  Chas.  F.  Reck  made  no 
attempt  to  secure  a  release  from  this  note, 
that  the  demand  came  from  Henry  Reck 
alone,  and  that,  when  made.  Null  instantly 
went  to  Mrs.  Albaugh,  who  Immediately  ac- 
cepted Null's  unsecured  note,  and  surrender- 
ed the  note  on  which  Henry  was  security. 
No  more  artful  and  effective  means  could 
have  been  used  to  get  possession  of  the  prop- 
erty of  this  old  man,  nearly  80  years  of 
age,  than  to  excite  his  fear  of  its  loss  by 
reason  of  that  suretyship  then  existing. 
While  the  answer  of  Charles  F.  Reck  is  not 
evidence  in  his  favor,  and  bis  denial  there- 
in of  the  fraud  charged  in  the  bill  can- 
not avail  him,  his  statement  of  fact  in  the 
answer  may  be  compared  with  the  state- 
ment of  witnesses  as  to  the  same  facts,  and, 
when  this  is  done,  the  truthfulness  and 
honesty  of  Charles  F.  Reck  will  be  sadly 
discredited.  He  Is  flatly  contradicted  by 
James  C.  Reck  and  his  wife,  both  of  whom 
swear  that  he  admitted  to  them  that  he  pro- 
cured the  deed  upon  the  representations  and 
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the  promise  charged  In  the  bill,  and  also 
that  he  said  he  had  returned  the  property 
to  his  father;  and  npon  the  last  point  he  Is 
also  contradicted  by  Jeremiah  Reck,  who  Is 
an  absolutely  disinterested  witness.  The 
testimony  of  Henry  T.  Null  conclusively 
shows  that  Henry  Reek's  property  was  never 
in  danger  of  seizure  by  reason  of  that  note, 
and  that  the  representation  of  such  danger 
and  the  pretended  purpose  to  secure  a  re- 
lease were  false  and  fraudulent,  and  there 
Is  no  evidence  of  any  other  suretyship  which 
could  create  such  danger.  He  Is  contradict- 
ed by  Wilson  L.  Grouse,  the  tax  collector, 
who  proves  that  the  taxes,  whl<di  Chas.  F. 
Beck  claims  were  paid  by  him,  were  all 
paid  by  Henry  Reck,  except  the  last  two 
years.  He  is  further  contradicted  by  Mr. 
Henning,  who  testified  that  he  admitted  to 
blm  that  bis  father  was  not  Indebted  to 
him  at  all  at  the  time  of  the  execution  of 
the  deed,  and  that  be  then  paid  or  gave 
nothing  to  his  father,  as  he  bad  claimed  in 
bis  answer  he  had  done,  and,  though  he  then 
claimed  that  he  bad  since  at  various  times 
let  blm  have  money,  he  refused  to  say  how 
much,  and  said  he  did  not  know  how  much. 
Finally,  his  Inherent  dishonesty  In  a  previ- 
ous tran'sactlon  with  bis  father  was  demon- 
strated by  the  testimony  of  Hezekiah  Baker 
la  his  narration  of  the  attempt  to  Collect 
by  snit  the  amount  of  a  note  long  before 
paid  by  bis  father  In  the  presence  of  Baker 
upon  the  son's  promise  to  deliver  up  the 
note;  and  It  may  here  be  noted  that  in 
bis  evidence  which  was  excluded  he  did  not 
attempt  to  deny  or  explain  his  conduct. 

In  view  of  all  these  contradictions  and 
■discrediting  facts,  we  should  reach  the  same 
conclusion  which  we  now  reach  If  all  the 
excluded  testimony  was  before  us  for  con- 
sideration. We  have  already  said  that  the 
parties  in  this  case  cannot  be  regarded  as 
in  pari  delicto,  and  that  relief  cannot  be  re- 
fused on  that  ground.  In  Central  Bank  v. 
Copeland,  18  Md.  317,  81  Am.  Dec.  697,  the 
court  said:  "A  contract,  the  execution  of 
which  Is  Induced  by  fraud,  is  void.  •  •  • 
Artifice  and  force  differ  only  as  modes  of 
obtaining  the  assent  of  a  contracting  party." 
In  Cherbonnler  v.  Evltts,  66  Md.  294,  It  was 
said:  "It  Is  not  inconsistent  with  the  ex- 
ercise of  undue  Influence  or  artifice  that  the 
instrument  assailed  was  executed  voluntari- 
ly, and  with  a  knowledge  of  Its  contents." 
In  Berger  v.  Bullock,  85  Md.  441,  37  Atl. 
368,  a  widow  with  a  small  property  was  in- 
duced by  threats  of  a  contest  of  the  will 
under  which  she  held  the  property,  and  by 
false  statements  made  by  her  son,  to  exe- 
cute a  deed  conveying  all  her  property  to 
her  daughter  and  son-in-law.  On  a  bill  to 
annul  this  deed,  the  lower  court  refused  the 
relief,  but  on  appeal  that  decree  was  re- 
versed;   Judge   McSherry   saying:    "Whilst 


courts  onght  to  be  slow  In  setting  atdfle,  at 
the  instance  of  a  grantor,  a  conveyance 
seemingly  made  with  deliberation,  they  would 
fall  far  short  of  their  plain  duty  if  they 
failed  to  rip  up  and  annul  an  instrument  ex- 
ecuted by  a  person  whose  intention  to  make 
it  has  been  brought  about  by  snch  fraud 
and  deception  as  this  record  discloses." 
And  his  language  may  be  properly  applied  to 
this  case.  In  Highberger  v.  Stlffler,  21  Md. 
352,  83  Am.  Dec  693,  the  court  said:  "Wher- 
ever a  fiduciary  relation  exists,  legal  or  ac- 
tual, whereby  trust  and  confidence  are  re- 
posed on  the  one  side,  and  Influence  and  con- 
trol are  exercised  on  the  other,  courts  of 
equity.  Independent  of  the  ingredients  of 
positive  fraud,  through  public  policy,  as  a 
protection  against  overweening  confidence, 
will  Interpose  to  prevent  a  man  from  strip- 
ping himself  of  his  property.  The  relation 
requires  the  parties  to  abstain  from  all  self- 
ish projects.  The  general  principle  is,  if  a 
confidence  Is  reposed,  and  that  confidence 
is  abused,  courts  of  equity  will  grant  relief. 
One  of  the  most  familiar  examples  Is  that 
of  parent  and  child.  All  contracts  and  con- 
veyances, whereby  benefits  are  secured  by 
children  to  their  parents,  are  objects  of  jeal- 
ousy, and.  If  they  are  not  entered  Into  with 
scrupulous  good  faith  and  are  not  reasonable 
under  the  circumstances,  they  will  be  set 
aside,  unless  third  persons  hare  acquired  an 
interest  under  them,  especially  where  the 
original  purposes  for  which  they  have  been 
obtained  are  perverted  or  used  as  a  cover. 
*  *  *  The  natural  relation  of  the  par- 
ties was  reversed  in  this  case  by  the  in- 
fluence of  time.  The  parent  had  become  a 
child,  and  the  child  guardian  to  the  parent" 
In  such  cases,  it  la  held  not  necessary  to 
prove  the  actual  exercise  of  overweening 
infiuence,  misrepresentation,  or  fraud,  ali- 
unde the  act  complained  of.  The  harden  of 
establishing  its  perfect  fairness  is  thrown 
npon  the  grantee  or  beneficiary  in  the  trans- 
action. 

The  wisdom  of  the  policy  above  mentioaed, 
which  will  not  permit  one  in  the  position  of 
this  old  man  to  strip  himself  of  his  property, 
has  a  striking  illustration  in  the  fact  that 
the  son,  who  acquired  his  property  by  the 
means  stated,  permitted  his  father  to  die  In 
an  almshouse,  and  did  not  attend  lila  fu- 
neral, though  it  was  In  his  own  town.  In 
view  of  the  facts  disclosed  in  the  record 
and  of  the  principles  announced  In  the  cases 
we  have  cited,  tfie  conveyance  in  question 
must  be  annulled  and  set  aside. 

We  must  therefore  reverse  the  decree  dis- 
missing the  bill,  and  remand  the  canee,  that 
a  new  decree  may  be  passed  in  conformity 
with  this  opinion. 

Decree  reversed,  with  costs  above  and  be- 
low, and  cause  remanded. 
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MOORE  T.  PUTTS. 
(Conrt  of  Appeals  of  Maryland.    May  20, 1909.) 

1,  CoNTBAcrrs  (8  95»)—VAi,iDrrT— Duress. 

A  lense  of  ceitain  real  estate  by  defendant 
to  plaintiff  required  plaintiff  to  keep  the  prop- 
erty insured  for  defendant's  benefit  for  $26,000 
and  to  pay  the  premiums.  In  case  the  property 
was  destroyed  by  fire,  the  tenancy  was  to  ter- 
minate ;  it  being  also  agreed  that  defendant 
should  sell  the  property  to  any  person  whom 
plaintiff  should  obtain  for  $30,000.  Plaintiff 
never  produced  a  purchaser,  and,  the  property 
having  been  destroyed  by  fire,  plaintiff  tnreaten- 
ed  to  destroy  the  insurance  policies,  and  refused 
to  pay  the  premiums  to  prevent  defendant  re- 
covering the  insurance,  unless  defendant  signed 
the  contract  sued  on,  by  which  he  agreed  to  pay 
plaintiff  £4,434.94  and  cancel  a  note  for  $17a, 
which  deteadaot  thereupon  did,  though  he  was 
not  indebted  to  plaintiff  id  anv  sum.  Held,  that 
the  contract  was  unenforceable  for  duress. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  t  431 ;   Dec.  Dig.  |  9S.*] 

2.  EVTDKNCK  ($  435*)— Wbitten  Instbumeitts 

— DOBESS. 

In  a  suit  to  enforce  a  written  contract  un- 
der seal,  evidence  showing  that  the  contract  was 
obtained  by  duress  was  not  objectionable  as 
liolating  the  rule  that  a  seal  imports  considera- 
tkm. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  2021-2024;   Dec.  Dig.  {  43S.*] 

Appeal  from  Superior  Oonrt  of  Baltimore 
City;    Geo.  M.  Sharp,  Judge. 

Action  by  Edgar  B.^  Moore  against  John  W. 
Putts.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
SCHMUCKBB,  WORTHINGTON,  THOM- 
AS, and  HENRT,  JJ. 

Fleet  W.  Cox,  for  appellant.  Thomas  R. 
Clendinen,  for  appellee. 

BOXD,  O.  J.  The  appellant  sued  the  ap- 
pellee on  an  agreement  under  seal,  and  the 
defendant  filed  a  plea  that  the  agreement 
was  procored  by  fraud  and  another  alleging 
duress.  The  trial  resulted  In  a  verdict  In 
favor  of  the  defendant 

The  material  factd  in  the  case  are  the  fol- 
lowing: The  appellee  leased  to  the  appellant 
a  property  known  as  the  Fauquier  Sulphur 
Springs  for  the  period  of  two  years,  be- 
ginning on  the  1st  day  of  June,  1899,  and  end- 
ing on  the  31st  day  of  May,  1901,  with  the 
privilege  of  an  additional  year  on  the  terms 
mentioned  in  the  lease.  The.  lessee  agreed  to 
pay  the  premiums  on  Insurance  amounting 
to  926,000  to  be  taken  out  in  the  name  of 
and  ftff  the  benefit  of  the  lessor,  which  pay- 
ments, in  addition  to  the  monthly  sum  of 
$150,  were  to  be  considered  the  annual  rent 
for  the  premises.  The  lessor  had  the  right 
to  annni  the  lease  and  to  re-enter  upon  faH- 
nre  of  the  lessee  to  pay  the  rent  for  the  space 
of  60  days  after  it  was  due  and  payable. 
The  lessee  agreed  to  pay  the  premiums  on 
the  policy  of  insurance  at  least  48  hours  be- 
fore the  expiration  of  the  policies,  and  to 
exhibit  to  the  lessor  the  receipt  for  tlie  pre- 


miums, so  that  at  no  time  during  the -lease 
the  property  should  become  uninsured,  and 
that,  in  the  event  of  his  failure  to  pay  either 
the  premiums  of  insurance  or  taxes  within* 
the  time  specified,  the  lessor  had  the  right 
to  annul  the  lease.  It  was  further  agreed 
that,  "should  said  hotel  be  destroyed  by  fire 
or  so  Injured  as  to  be  unfit  for  use  as  a 
hotel,  the  said  tenancy  shall  terminate,  and 
all  liability  for  rent  hereunder  shall  cease 
upon  the  payment  proportionately  to  the  day 
of  fire,  and  the  said  tenant  shall  not  be  liable 
for  any  further  rent  for  or  on  account  of 
this  lease.  Then  tills  lease  shall  be  void  and 
at  an  end,  and  the  said  Putts  shall  not  be 
required  to  rebuild  the  said  hotel."  The 
lease  was  extended  for  a  year,  and  on  No- 
vember 14,  1901,  the  property  was  destroyed 
by  fire.  It  was  insured  through  the  firm  of 
Hansbrough  &  Carter,  insurance  agents,  but 
at  the  time  of  the  fire  the  premiums  were  not 
paid  to  the  agents,  although  they  had  paid 
them  to  their  companies,  and  hence  kept 
the  insurance  in  force.  Mr.  Putts  tendered 
the  premiums  due,  but  the  agents  replied: 
^'Mr.  Putts,  Mr.  Moore  placed  this  line  with 
us,  and  the  courtesy  of  the  business  requires 
for  the  check  to  come  through  Mr.  Moore's 
hands."  They  told  him,  however,  that,  if 
Moore  did  not  pay  the  premiums,  they  would 
accept  them  from  him.  On  Noveinber  20, 
1901,  Mr.  putts  sent  them  a  check  for  the 
premiums  still  due,  which  they  accepted  and 
collected  the  mbn^  thereon.  Moore  held  the 
insurance  policies,  and,  according  to  the  tes- 
timony of  Putts,  threatened  to  destroy  them 
unless  he  (Putts)  signed  the  agreement  sued 
on.  Putts  testified  that  he  did  not  owe  Moore 
anything  at  the  time,  and  signed  the  agree- 
ment solely  because  he  could  not  get  the  poli- 
cies so  as  to  collect  the  Insurance  unless  he 
did.  The  agreement  sued  on  was  dated  No- 
vember 22,  1901,  and  is  as  follows:  "Where- 
as certain  matters  of  difference  have  existed 
between  Eidgar  B.  Moore  and  John  W.  Putts; 
and  whereas  the  parties  hereto  have  agreed 
to  a  compromise  and  settlement  of  all  their 
said  ditTerences  in  the  manner,  as  follows: 
Now  therefore  this  agreement  witnesseth: 
That  the  said  parties  have  agreed  together  as 
follows:  That  the  said  Putts  will,  on  or  be- 
fore June  Ist,  1902,  pay  to  the  said  Moore 
the  sum  of  five  thousand  dollars,  less  the 
sum  of  eight  hundred  and  sixty-four  dol- 
lars and  six  cents  (864.06),  making  the  net 
sum  to  be  paid  forty-fonr  hundred  and  thirty- 
five  dollars  and  ninety-four  cents.  That  if 
the  said  Putts  shall  sell  his  property  at 
Fauquier  Springs,  Virginia,  and  receive  the 
purchase  money  therefor,  prior  to  said  June 
1st,  1902,  then  the  sum  last  mentioned  shall 
fbrthwlth  upon  receipt  of  said  purchase 
money,  be  phld  by  said  Putts  to  said  Moore; 
it  being  understood  and  agreed  that  whether 
said  sale  be  made  or  not,  the  said  last  men- 
tioned sum  shall  be  paid  on  or  before  said 
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last  mentioned  date.  That  the  said  payment, 
when  made,  Bhall  operate  as  a  fnll  and  flnai 
settlement  of  all  matters  of  differences  be- 
tween the  parties  hereto  of  every  nature,  in- 
cluding an  outstanding  promissory  note  of 
the  said  Moore  for  one  hundred  and  seven- 
ty-five dollars  now  held  by  the  said  Putts, 
and  wliicb  is  to  be  forthwith  surrendered  by 
him  to  said  Moore.  In  case  of  such  sale  of 
said  Fauquier  Springs  property,  said  Moore 
agrees  to  surrender  possession  thereof  with- 
in thirty  days  after  the  confirmation  of  said 
sale,  and  upon  payment  of  the  said  sum  of 
four  thousand  one  hundred  and  thirty-five 
dollars  and  ninety-four  cents."  The  sum  of 
$864.00  and  the  note  for  |175  mentioned  in 
the  agreement  were  for  rent  then  due  Putts 
by  Moore.  Potts  agreed  that  at  any  time 
during  the  continuance  of  the  lease  he  would 
sell  at  the  request  of  Moore,  and  convey  to 
him  or  to  such  person  or  corporation  as  he 
designated,  at  and  for  the  sum  of  $30,000, 
all  of  the  property  included  within  the  provi- 
sions of  the  lease,  which  provided  how  the 
payments  were  to  be  made.  Moore  under- 
took to  justify  his  retention  of  the  insurance 
policies,  and  to  explain  the  sums  named  in 
the  agreement  sued  on  by  relying  on  the 
agreement  he  bad  to  sell  the  property. 

There  are  four  bills  of  exception  in  the' 
record  'relating  to  rulings  on  the  testimony 
And  the  fifth  presents  the  rulipgs  on  the 
prayers,  two  having  been  offered  by  the  plain- 
tiff, which  were  rejected.  It  will  be  more 
convenient  to  consider  the  prayers  before 
passing  <m  the  other  exceptions.  The  first 
asks  the  court  to  instruct  the  jury  that 
"there  is  no  evidence  legally  sufilcient  to 
show  fraud  or  duress  exercised  upon  the  de- 
fendant by  the  plaintiff,  and  therefore  their 
verdict  should  on  the  said  Issue  of  fraud  and 
duress  be  for  tbe  plaintiff."  There  would 
seem  to  be  no  possible  doubt  about  the  cor- 
rectness of  the  ruling  of  the  court  in  reject- 
ing that  prayer.  The  only  pretense  for  any 
claim  by  the  appellant  on  the  appellee  was 
that  he  contended  that  there  was  a  verbal 
agreement  by  which  the  appellee  was  to 
give  him  10  per  cent,  in  case  of  a  sale  or  pur- 
chase of  the  property.  There  is  no  such 
.provision  in  the  lease,  but,  on  the  contrary, 
it  provided,  as  we  have  seen,  that  the  appel- 
lee at  any  time  during  the  continuance  of 
the  lease  could  at  the  request  of  the  appel- 
lant sell  and  convey  the'  property  to  such 
person  or  corporation  as  he  designated  for 
the  sum  of  $30,000,  and  the  terms  of  the 
sale  included  the  assumption  of  an  existing 
incumbrance  of  $8,000  in  addition  to  the  pay- 
ment to  the  appellee  of  $10,000  cash  and  a 
second  deed  of  trust  for  $12,000  payable  in 
one  year.  There  was  a  further  provision 
that,  if  the  incumbrance  of  $8,000  be  paid 
before  the  purchase,  then  the  appellee  was 
to  be  paid  $10,000  and  to  take  a  mortgage 
or  deed  of  trust  for  $20,000 — one  half  in 
one  year  and  the  other  half  in  two  years 
without  interest 


But,  regardless  of  what  we  have  said,  no 
sale  was  in  point  of  fact  made  before  the 
fire.  The  appellant  himself  admitted  that  be 
never  brought  any  one  to  the  appellee,  who 
offered  to  buy  or  was  able  to  pay  $30,000  for 
the  property.  He  did  say  he  offered  to  pay 
that  sum  for  the  property,  but  admitted  he 
was  not  able  to  do  so.  He  also  said  he  was 
negotiating  with  a  "Mr.  Spear,  an  undertaker 
of  the  city  of  Baltimore.  He  was  a  leading 
Elk" ;  but  he  said  he  did  not  know  whether 
he  could  produce  Mr.  Spear,  did  not  remem- 
ber his  first  name,  could  not  tell  the  street  be 
lived  on,  and,  although  called  upon  to  pro- 
duce him  while  the  testimony  was  being 
taken,  did  not  pretend  to  do  so.  He  did  not 
claim  that  he  had  consummated  the  sale  be- 
fore the  fire,  and,  of  course,  did  not  pretend 
that  he  or  any  one  would  then  give  $35,000 
for  the  property  which  had  been  destroyed  by 
the  fire.  The  appellee  testified  that  the  ap- 
pellant never  told  him  of  any  one  who  was 
willing  to  buy  the  property  for  $35,000  or 
$30,000,  and  that  he  brought  no  one  to  blm 
for  the  purpose  of  buying  it  It  could  not  be 
pretended  from  the  evidence  in  the  record 
that  the  appellant  would  have  had  the  slight- 
est foundation  to  recover  from  or  demand  of 
the  appellee  any  compensation  for  the  sale  of 
the  property,  as  no  sale  was  made.  Under 
those  circumstances,  the  appellant  had  in  his 
possession  insurance  policies  amounting  to 
$26,000,  which  he  had  taken  out  as  required 
by  the  lease  "in  the  name  and  for  the  benefit 
of  the  said  John  W.  Putts,  lessor."  The  ap- 
pellee testified  that  the  appellant  refused  to 
give  him  the  policies  unless  he  executed  the 
agreement  that  he  threatened  to  destroy 
them  if  he  did  not  and  he  (appellee)  believed 
he  would  destroy  them.  He  said:  "That, 
when  Moore  said  he  would  destroy  the  poli- 
cies so  I  could  not  collect  the  insurance,  de- 
fendant believed  he  would  do  so,  and  the  con- 
tract sued  on  was  signed  solely  t>ecau8e  of 
my  inability  to  obtain  the  insurance  policies 
to  collect  the  insurance  unless  he  did  so." 
He  further  said  he  was  not  indebted  to  Moore 
in  any  way,  and  that  there  was  no  other  rea- 
son for  signing  the  agreement  This  appears 
in  the  cross-examination  of  the  appellant: 
"Q.  I  ask  you,  isn't  it  a  fact  if  he  hadn't 
given  yon  that  contract  you  wouldn't  have 
grlven  him  the  premiums  and  policies?  A. 
No,  sir;  I  wouldn't  have  given  the  policies 
and  premiums.  Q.  You  would  not?  A.  No, 
sir."  With  such  evidence  In  the  record,  how 
could,  such  a  prayer  as  the  first  have  been 
granted?  If  that  testimony  is  true,  it  is  diflS- 
cnlt  to  imagine  a  clearer  case  of  fraud  and 
duress  in  exacting  such  an  agreement  of  the 
appellee  before  he  could  obtain  possession  of 
the  policies  of  insurance  which  belonged  to 
him.  It  would  be  a  reflection  upon  the  ad- 
ministration of  justice  to  permit  a  plaintiff 
to  recover  on  an  agreement  obtained  as 
shown  by  the  testimony  of  the  appellee  and 
in  effect  corroborated  by  that  of  the  appel- 
lant himself. 
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Tbe  cases  relied  on  by  the  appellant  to 
show  that  there  was  no  frand  or  duress  are 
not  applicable  to  such  facts  as  tbese.  Boul- 
den  V.  Stllwell,  100  Md.  543,  60  Atl.  609,  1 
L.  R.  A.  (N.  S.)  258,  was  an  action  of  deceit. 
In  Spltze  T.  B.  &  O.  R.  R.  Co.,  75  Md.  182,  23 
Atl.  307,  32  Am.  St  Rep.  378,  the  plaintiff 
filed  a  replication  to  a  plea  relying  on  releas- 
es, In  which  replication  fraud  was  alleged, 
but  the  court  held  tber^  was  no  fraud.  That 
case,  however,  fully  recognized  the  well-es- 
tablished doctrine  that  an  Instrument  under 
seal  could  be  Impeached  and  set  aside  for 
fraud  or  duress.  It  Is  not  claimed  in  this 
case  as  It  was  In  that  that  the  parties  seeking 
to  Impeach  the  instrument  did  not  know  Its 
contents,  bnt  the  claim  here  Is  that  the  ap- 
pellee was  by  fraud  and  duress  compelled  to 
sign  this  agreement  in  order  to  get  possession 
of  the  policies  of  insurance  which  belonged  to 
him,  and  which  appellant  threatened  to  with- 
hold from  him,  and  even  to  destroy,  unless  he 
did  sign  the  agreement.  In  Bouldin  v.  Rey- 
nolds. 58  Md.  491,  It  was  held  tbat  the  court 
was  not  justified  upon  tbe  testimony  of  the 
plaintiff  alone  "In  setting  aside  a  deed  sol- 
emnly acknowledged  and  long  acquiesced  In 
'  withont  a  murmer  and  without  the  slightest 
hint  to  the  person  with  whom  sbe  had  dealt 
for  the  space  of  seven  years  and  more  that 
she  Iiad  been  coerced  In  the  transaction,  and 
that  the  title  of  the  purchaser  was  not  good 
by  reason  of  this."  Chlcora  Per.  Co.  v.  Dun- 
an,  91  Md.  144,  46  Atl.  347,  50  L.  R.  A.  401, 
was  a  case  for  specific  performance,  and  does 
not  reflect  upon  the  questions  here  involved. 

The  second  prayer  was  also  properly  re- 
jected. Without  reference  to  other  questions 
suggested,  it  is  sufQclent  to  say  that,  although 
the  issues  made  by  the  pleadings  were  fraud 
and  duress,  no  reference  is  made  to  them  or 
either  of  them,  and  the  facts  submitted  by 
the  prayer  were  unquestionably  not  sufficient 
to  show  there  was  no  fraud  or  duress.  There 
is  no  difficulty  about  the  exceptions  to  the 
testimony.  The  appellant  contended  that  it 
was  not  admissible  to  offer  evidence  to  show 
the  want  of  consideration,  as  tbe  instrument 
was  under  seal.  The  well-established  rule 
that  a  seal  Imports  consideration  was  not 
attacked  or  impinged  npon,  but  the  evidence 
was  offered  as  reflecting  npon  the  issues  made 
by  the  pleadings.  It  was  not  only  evidence, 
but  competent  and  relevant  evidence,  to  show 
in  support  of  tbe  alleged  fraud  that  the  ap- 
pellee owed  tbe  appellant  nothing,  and  to 
show  what  Induced  the  appellee  to  execute 
the  agreement  It  is  sufficient  to  say  in  refer- 
ence to  the  first  exception  that.  If  it  be  con- 
ceded tliat  part  of  the  answer  which  the 
plaintiff  moved  to  strike  out  was  objection- 
able, the  portion  of  it  as  to  what  occurred 
with  Moore  himself  was  undoubtedly  admis- 
sible. Yet  the  motion  was  "to  strike  out  the 
whole  of  that  answer."    What  we  have  al- 


ready said  will  relieve  us  from  farther  refer- 
ence to  the  other  exceptions. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs  above  and  below. 


mo  HO.  244) 
BAXiTZKLIi  et  al.  t.  CHURCH  HOME  &  IN- 
FIRMARY OF  BALTIMORE 
CITY  et  al. 

(Conrt  of  Appeals  of  Maryland.     March  24, 
1900.) 

1.  Chabities  (8  39*)  —  INCOEPOBATIOK— Va- 
lidity. 

The  Incorporation  of  a  charitable  corpora- 
tion is  not  rendered  Invalid  by  the  failure  of  the 
certificate  thereof  to  state  that  the  incorporators 
are  "free  white  persons,  citizens  of  the  United 
States,  and  a  majority  of  them  citizens  of  this 
state,"  as  required  by  Acts  1852,  c.  231. 

[EW.  Note.— For  other  cases,  see  Charities, 
Dec.  Dig.  §  39.*] 

2.  Relioious  Societies  ({  1*)— Natube  ahd 
Status. 

The  mere  fact  that  a  corporation  is  ander 
the  control  of  members  of  a.  particular  church 
does  not  make  it  a  religious  corporation. 

[Ed.  Note.— For  other  cases,  see  Reiigtoas 
Societies,  Dee.  Dig.  {  1.*] 

3.  Wills  (8  14*)  —  Restbictions  fob  Reli- 
oious PuBPosES— Cobpobations  to  Whom 
Applicable— "Religious  Cobpobation." 

The  Church  Home  &  Infirmary  of  Balti- 
more City,  organized  under  Acts  18.'i2,  c.  231, 
composed  (article  1)  of  certain  persons,  "to- 
gether with  such  clergy  of  the  Protestant  Epis- 
copal Church  •  •  •  and  laymen  of  the  same 
as  contribute  to  the  funds,"  the  object  (article 
2)  being  to  provide  a  home  for  poor  and  dis- 
tressed persons  of  such  church  "through  the 
Ladies  Church  Home  Society  or  other  agen- 
cies to  minister  to  their  temporal  and  spiritual 
wants,"  is  not  a  "religious  corporation"  within 
the  Declaration  of  Rights,  f  38,  requiring  leg- 
islative sanction  to  render  valid  a  devise  to  cer- 
tain religious  institutions. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  8  35 ;   Dec.  Dig.  |  14.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6064.] 

4.  PEBPETuiTiBa  (I  8*)— Gift  to  Chabities. 

Where  property  is  given  to  a  corporation 
for  such  uses  as  are  within  the  scope  of  its  cor- 
porate purposes,  or  the  objects  to  which  the  gift 
is  to  be  applied  are  such  as  the  corporation, 
was  organized  for,  the  gift  oannot  be  declared 
invalid  on  the  ground  that  it  was  in  trust  for 
indefinite  objects,  or  in  conflict  with  tbe  mie 
against  perpetuities,  unless  tbe  intention  to  cre- 
ate a  trust  be  plain. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dea  Dig.  {  8.*] 

5.  Pkbpetuities  (I  8*)— Gift  to  CHABiriEa. 

A  testamentary  gift  to  an  incorporated 
charitable  home  capable  of  taking  gifts^  for 
"maintaining  aged  and  infirm  persons  in  said 
home,  or  in  maintaining  free  l>eds  in  their  In- 
firmary in  the  discretion  of  the  legatee,"  is  not 
void  on  the  ground  tbat  the  class  of  beneficiaries 
is  too  indefinite  and  the  trust  obnoxious  to  the 
rule  against  perpetuities. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Dec.  Dig.  I  8.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Chaa  W.  Henisler,  Judge. 
Action  between  Wm.  H.  Baitzell  and  oth- 


•For  otlier  cases  ses  s«m«  topic  and  section  NUMBER  in  Deo.  It  Am.  Digs.  1907  to  dats,  *  Reportsr  IndezM 
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era  and  the  Chorch  Home  &  Infirmary  of  Bal- 1 
tlmore  City  and  others.     From  the  decree 
rendered,   Wm.   H.  Baltzell  and  othera  ap- 
peal.   Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMDCKER,  BURKE,  WORTH- 
INQTON,  THOMAS,  and  HENRY,  JJ. 

Arthur  W.  Machen,  Jr.,  and  Arthur  W.  Ma- 
chen,  for  appellants.  Edward  Guest  Gibson, 
Charles  McH.  Howard,  George  Weems  Wll- 
Uams,  and  Joseph  Packard,  for  appellees. 

BOYD,  0.  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  for  Baltimore  City 
declaring  that  the  devises  and  bequests  In  the 
will  of  Jaiues  R.  Partridge  of  one-half  of  the 
residue  of  his  estate  to  the  Church  Home 
&  Inflrmary  of  Baltimore  City  and  to  the 
Emmanuel  Church  Home  of  Baltimore  City, 
equally,  are  lawful  and  valid,  and  directing 
the  trustees  under  the  will  to  transfer  and 
deliver  the  real  estate  and  other  property 
held  by  them  to  those  Institutions,  together 
with  the  income-  accrued  and  collected  since 
the  death  of  Margaret  R.  Woodslde,  the  life 
tenant.  After  making  some  legacies,  the  tes- 
tator left  the  residue  of  his  estate  to  trus- 
ted with  direction  to  divide  the  income  Into 
two  eqnal  parts,  and  to  pay  one  half  to  his 
sister  Mrs.  Baltzell  during  her  life,  and  the 
other  half  to  his  sister  Mrs.  Woodslde  durlng^ 
her  life.  Upon  the  death  of  either  of  his 
two  sisters,  he  directed  the  trustees  to  di- 
vide the  whole  trust  fund  then  in  their  hands 
Into  two  equal  parts ;  one  part  to  remain  In 
their  bands  as  trustees  to  afford  an  Income  to 
the  survivor  of  his  two  sisters,  and  the  oth- 
er half  to  be  distributed,  as  therein  directed, 
to  certain  nephews  and  nieces.  He  then  di- 
rected the  trustees,  on  the  death  of  the  sur- 
vivor of  his  sisters,  to  divide  the  half  re- 
maining In  their  hands  Into  two  equal  parts 
and  to  distribute  and  pay  over  the  same  as 
follows:  "One  half  or  part  to  the  Church 
Home  &  Infirmary  of  Baltimore  City,  to 
whom  I  give  and  bequeath  the  same  to  be 
kept  by  said  legatees  as  a  separate  fund,  in 
-  remembrance  of  my  wife  and  daughter,  and 
the  income  thereof  used  In  maintaining  aged 
and  infirm  persons  In  said  home  or  In  main- 
taining free  beds  In  their  infirmary  In  the 
discretion  of  said  legatees,  and  to  pay  over 
the  remaining  part  or  half  (of  the  half  of  the 
whole)  to  the  Emmanuel  Church  Home  in  the 
City  of  Baltimore  to  whom  I  give  and  be- 
queath the  same,  to  be  kept  as  a  separate 
fund,  to  be  called  the  'Annie  Mary  Partridge 
Fund'  and  the  income  thereof  used  under 
their  rules  and  in  the  discretion  of  said  leg- 
atee in  assisting  or  maintaining  poor  re- 
spectable sewing  girls  or  apprentices,  unable 
to  pay  over  two  dollars  a  week  for  their 
board  or  unable  to  pay  anything.  This  also 
in  remembrance  of  my  wife  and  daughters." 
As  there  are  some  questions  concerning  the 
bequest  to  the  Church  Home  &  Inflrmary 
which  are  not  Involved  In  the  other,  we  will 


first  consider  It,  althongh,  In  doing  ao,  we  win 
refer  to  and  discuss  some  cases  which  are  ap- 
plicable to  both. 

1.  The  validity  of  Its  Incorporation  Is  at- 
tacked because  it  Is  not  shown  In  the  cer- 
tificate that  the  seven  incorporators  were 
"free  white  persons,  citizens  of  the  United 
States,  and  a  majority  of  them  citizens  of 
this  state."  Acts  1852,  c.  231,  under  which  it 
Undertook  to  be  incorporated,  did  authorize 
seven  or  more  such  persons  to  be  associated 
for  the  purposes  named  in  the  act,  but  while 
the  proper  practice  was  to.  describe  the  In- 
corporators, 80  as  to  show  that  they  were 
such  as  the  statute  authorized,  we  do  not 
think  the  omission  to  do  so  made  the  charter 
invalid.  The  act  did  not  in  terms  require 
them  to  be  so  described  In  the  certificate,  but 
it  said  in  reference  to  what  shall  be  therein 
stated:  "It  shall  and  may  be  lawful  for 
such  persons  to  prepare  and  execute,  under 
their  hands  and  seals,  an  Instrument  of  writ- 
ing, specifying  therein  the  objects,  articles, 
conditions,  and  name,  style  or  title  under 
which  they  have  associated,  or  mean  to  as- 
sociate, and  the  same  to  exhibit  and  present 
to  the  judge  of  the  circuit  court  for  the  coun- 
ty, or  the  Judge  of  the  superior  court  of  Bal- 
timore City,  ad  the  case  may  be.  In  which  aald 
coriwratlon  Is  Intended  to  be  situated,  or  Its 
principal  business  transacted."  It  then  pro- 
vided that  the  Instrument  of  writing  should 
be  acknowledged  before  and  certified  by  the 
Judge  In  the  same  manner  as  conveyances  of 
real  estate  were  by  the  laws  of-  this  state  re- 
quired to  be.  The  Judge  was  also  required 
to  direct  It  to  be  recorded  in  the  ofilce  for 
the  recording  of  deeds  In  the  county  or  city. 
It  was  undoubtedly  the  duty  of  the  Judge  to 
satisfy  himself  that  those  presenting  the  in- 
strument to  blm  were  such  persons  as  were 
authorized  to  be  so  Incorporated,  but  the 
mere  fact  that  they  did  not  so  state  in  the 
charter  does  not  make  It  Invalid.  If  the  In- 
corporatora  of  a  proposed  corporation  stated 
in  such  Instrument  of  writing  that  they  were 
such  persons  as  the  act  prescribed,  when  In 
fact  they  were  not,  the  statement*  \(fOuld  not 
prevent  the  charter  from  being  forfeited,  and 
it  would  seem  to  be  equally  clear  that  a 
charter  shall  not  be  invalidated  by  the  mere 
omission  to  state  such  facts.  So,  without  re- 
gard to  the  statutes  cited,  which  are  said  to 
have  since  recognized  the  appellee  as  a  cor- 
poration, we  are  of  the  opinion  that  the  omis- 
sion spoken  of  did  not  make  the  charter  In- 
valid. 

2.  A  further  objection  Is  made  to  this  be- 
quest on  the  ground  that  the  thirty-eighth 
section  of  the  Declaration  of  Rights  (requir- 
ing the  sanction  of  the  Legislature  to  certain 
gifts,  sales,  or  devises)  has  not  been  com- 
piled with.  It  therefore  becomes  necessary 
to  determine  whether  it  Is  such  a  corporation 
as  the  provision  is  applicable  to. 

It  is  clear  that  Acts  1852,  c  231,  under 
which  this  appellee  was  Incorporated,  was 
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not  Intended  for  the  Incorporation  of  reli- 
gions corporations.  It  authorized  tbe  assocl- 
atlon,  "for  any  moral,  scientific,  literary, 
dramatic,  agricultural  or  cbarltable  purpose, 
or  for  the  purpose  of  forming  any  uniform 
Tolonteer  company,  fire  engine  or  hose  com- 
pany, or  l>eneficlal,  benevolent,  or  musical  so- 
dety  or  association."  Religious  corporations 
were  authorized  by  Acts  1802,  p.  476,  c.  Ill, 
and  other  acts  which  might  be  referred  to, 
and,  while  such  corporations  are  in  a  sense 
corporations  for  charitable  purposes,  all 
"charitable  corporations"  are  not  "religious 
corporations."  The  provisions  in  the  act  of 
'1S&2  above  referred  to  were  continued  in  sec- 
tions 1&-17  of  Article  26  of  the  Code  of  lauo, 
while  sections  8&-101  of  that  article  were 
applicable  to  "religious  corporations."  The 
Code  of  1904  still  provided  for  a  method  of 
incorporating  the  latter  different  from  what 
are  known  as  charitable  corporations,  and  in- 
deed Acts  1908,  p.  23,  c.  240,  which  made 
much  radical  changes  in  our  corporation  laws, 
has  left  undisturbed  the  sections  in  the  Code 
of  1904  in  reference  to  the  formation  of  reli- 
gious corporations.  We  refer  to  those  provi- 
sions to  show  that  our  corporation  laws  have 
consistently  recognized  the  distinction  be- 
tween such  corporations  as  the  appellee  pro- 
fesses to  be  and  those  known  as  "religious 
corporations,"  although,  of  cpnrse,  a  corpora- 
tion would  not  be  permitted  to  evade  tbis 
provision  in  the  Declaration  of  Rights  by 
calling  itself  something  other  than  what  it 
really  is,  or  merely  by  having  itself  incor- 
porated under  one  provision  of  the  law  rath- 
er than  another. 

The  mere  fact  that  a  corporation  is  under 
the  control  of  members  of  a  particular 
church  does  not  make  it  a  religious  corpora- 
tion- In  State  ▼.  Board  of  Trustees,  175  Mo. 
S2,  74  S.  W.  990,  the  act  there  in  question 
provided  that:  "An  institution  of  learning  is 
hereby  authorized  and  established  in  or  near 
the  town  of  Fulton,  Callaway  county,  to  be 
known  as  'Westminster  College,'  and  in  all 
its  Interests  to  be  under  the  care  and  control 
of  the  Synod  of  Missouri,  in  connection  with 
the  General  Assembly  of  the  (old  school) 
PreBbyterion  Church  in  the  United  States  of 
America."  Trustees  were  named  in  tbe  act, 
the  power  to  appoint  their  successors  was 
given  to  the  Synod  of  Missouri,  and  the  trus- 
tees were  given  the  power  to  appoint  the  fac- 
oHy.  prescribe  the  course  of  study,  confer 
academic  degrees,  etc.  Tbe  charter  was  at- 
tacked as  l>elng  in  violation  of  the  Constitu- 
tion of  Missouri  of  1820,  which  ordained  that 
"no  religions  corporation  can  ever  be  estab- 
lished in  this  state."  Tbe  court  said:  "The 
sum  of  the  argument  is  that,  because  the  Syn- 
od of  tbe  Presbyterian  Church  in  Missouri 
la  given  the  care  and  control  of  the  Interests 
of  tbe  corporation  and  the  appointment  of 
the  trustees.  It  is  therefore  a  ^Ugious  corpo- 
ration. A  corporation  established  for  purely 
academic  purpoaes,  for  education  in  litera- 
ture^ and  In  the  arts  and  sciences,  is  in  no 


sense  a  religious  corporation,  even  though  It 
be  given  to  the  care  and  under  the  manage- 
ment of  a  religious  body."  Again  It  was 
said:  "The  argument  Is  that,  if  the  religious 
society  has  the  selection  of  the  teachers  and 
the  management  of  the  college  affairs,  it  is 
enabled  to  propogate  its  religious  tenets  in 
the  youth  who  come  witbin  its  Influence ;  but 
that  is  an  incident  of  which  the  law  takes  no 
account.  It  does  not  charter  the  corporation 
to  teach  religion,  but  to  educate  In  literature, 
arts,  and  sciences;  and  If,  while  a  youth  is 
receiving  such  education,  he  Is  brought  under 
the  influences  of  a  particular  religion,  the 
law  has  no  concern  with  that  Incident.  A 
corporation,  for  its  character,  is  to  be  Judg- 
ed by  the  objects  of  its  creation,  as  ex- 
pressed In  Its  charter."  It  was  also  held  in 
Mlissourl  that  a  corporation  might  lawfully 
be  formed,  under  Its  statute  regarding  fra- 
ternal beneficial  societies,  which  limited  its 
membership  to  members  of  a  pamcaiar 
church,  and  that  such  was  not  a  religious 
corporation.  Franta  r.  Bohemian  Roman 
Catholic  Cent  Union,  104  Mo.  304,  63  S.  W. 
1000,  54  L.  R.  A.  723,  86  Am.  St  Rep.  611. 
See,  also.  Colonization  Society  r.  Hennessy, 
11  Mo.  App.  555;  In  re  Fay's  Estate,  37 
Misc.  Rep.  532,  76  N.  Y.  Supp.  62;  In  re 
Watson's  Estate,  171  N.  Y.  256,  63  N.  B. 
1109. 

But  the  case  which  Is  perhaps  most  analo- 
gous to  this  is  that  of  Colbert  v.  Speer,  24 
App.  D.  C.  187.  Judge  Alvey  delivered  the 
opinion.  The  court  was  considering  a  devise 
and  bequests  to  tbe  Georgetown  College, 
which  were  objected  to  because  It  was  con- 
tended they  were  intended  to  be  "for  the 
support  use  and  benefit  of  a  religious  sect 
order  and  denomination,  and  to  a  public 
teacher  of  the  gospel  as  such."  As  the 
Maryland  Declaration  of  Rights  was  In  ef- 
fect in  the  district,  the  decision  Is  peculiarly 
applicable.  The  court  said:  "The  fact  that 
the  college  Is  or  may  be  under  the  adminis- 
trative control  of  a  religious  order  known  as 
the  'Order  of  Jesus'  does  not  bring  the  in- 
stitution within  the  prohibition  of  the  Dec- 
laration of  Rights.  Tbe  college  is  not  a  re- 
ligious institution  Intended  for  the  tuition 
and  propagation  of  a  particular  doctrine  and 
creed  of  religious  belief,  to  the  exclusion  of 
all  other  creeds  and  beliefs;  but  it  Is  an 
institution  of  learning  for  the  admission  and 
education  of  students  of  all  denominations 
of  religious  faith.  The  act  of  incorporation 
of  the  college  does  not  limit  the  exercise  of 
the  corporate  powers  conferred  to  the  promo- 
tion of  any  religious  creed  or  denomination, 
but  the  college  is  open  to  all  allk&  For  lim- 
itations of  the  powers  and  objects  of  the 
college  we  must  look  to  the  charter  granted 
by  Congress,  and  not  elsewhere."  Judge  Al- 
vey quoted  at  length  from  Bradfleld  v.  Rob- 
erts, 175  U.  S.  206.  20  Sup.  Ct.  121,  44  L.  Ed. 
168,  which  involved  an  approprtation  by  Con- 
gress for  tbe  erection  of  hospital  buildings,  a 
part  of  which  was  about  to  be  applied  to  the 
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erection  of  a  bunding  at  Providence  Hos- 
pital, which  was  iinder  the  auaplcea  and 
cont]:oI  of  an  order  of  sisterhood  of  the  Roman 
Catholic  Church,  and  It  was  alleged  that  the 
title  to  the  hospital's  property  was  vested  in 
the  Sisters  of  Charity  of  Emmltsbnrg,  Md. 
It  was  objected  to  on  the  ground  that  It 
was  In  violation  of  the  Constitution  of  the 
United  States  that  "Congress  shall  make  no 
law  respecting  an  establishment  of  religion." 
The  Supreme  Court  in  that  case  said:  "Ab- 
Buming  that  the  hospital  is  a  private  elee- 
mosynary corporation,  the  fact  that  its  mem- 
bers, according  to  the  belief  of  the  complain- 
ant, are  members  of  a  monastic  order  or  sis- 
terhood of  the  Roman  Catholic  Church,  and 
the  further  fact  that  the  hospital  is  conduct- 
ed under  the  auspices  of  said  church,  are 
wholly  immaterial,  as  is  also  the  allegation 
regarding  the  title  to  its  property.  The  stat- 
ute provides  as  to  its  property  and  makes  no 
provision  for  its  being  held  by  any  one  oth- 
er than  itself.  The  facts  above  stated  do  not 
in  the  least  change  the  legal  character  of  the 
hospital,  or  make  a  religious  corporation  out 
of  a  purely  secular  one,  as  constituted  by  the 
law  of  its  being.  Whether  the  individuals 
who  compose  the  corporation  under  its  char- 
ter happen  to  be  all  Roman  Catuolics^  or  all 
Methodists,  or  Presbyterians,  or  Unitarians, 
or  members  of  any  other  religious  organiza- 
tion, or  of  no  organization  at  all,  is  of  not 
the  slightest  consequence  with  reference  to 
the  law  of  its  incorporation;  nor  can  the  In- 
dividual beliefs  upon  religious  matters  of 
the  various  Incorporators  be  Inquired  into; 
nor  is  it  material  that  the  hospital  may  be 
conducted  under  the  auspices  of  the  Roman 
Catholic  Church.  To  be  conducted  under 
the  auspices,  is  to  be  conducted  under  the 
influence  or  patronage,  of  that  church.  The 
meaning  of  the  allegation  is  that  the  church 
exercises  great  and  perhaps  controlling  in- 
fluence over  the  management  of  the  hospital. 
It  must,  however,  be  managed  pursuant  to 
the  law  of  its  being."  The  case  of  Colbert  v. 
Speer  was  affirmed  In  Speer  v.  Colbert,  200 
U.  8.  130,  20  Sup.  Ct  201.  60  L.  Ed.  403. 
where  it  was  said  the  reasoning  set  forth  in 
the  opinion  of  the  lower  court  was  entirely 
satisfactory  and  concurred  tn. 

The  charter  of  this  appellee  recites  that, 
at  a  meeting  of  the  contributors  of  an  insti- 
tution called  Uie  "Church  Home  for  the  Relief 
of  the  Poor  and  Destitute,"  it  was  resolved 
that  the  trustees  theretofore  charged  with 
the  collection  of  the  fund  be  appointed  to 
continue  their  work  and  to  manage  and  en- 
large the  fund;  "Resolved  that  they  have 
iwwer  to  add  to  their  number  from  among 
the  clergy  and  laity  of  the  Protestant  Episco- 
pal Church  and  that  they  are  authorized  to 
fill  vacancies  occurring  in  their  body."  It 
states  that  they  were  desirous  of  availing 
themselves  of  the  provisions  of  Acts  1852,  c. 
231,  for  the  formation  of  Corporations  for 
charitable  purposes.  In  article  1  the  name 
of  the  corporation  is  given,  which  was  to 


be  composed  of  seven  persons  named,  'to- 
gether with  snch  clergy  of  the  Protestant 
Episcopal  Church,  residoit  in  the  city  of 
Baltimore  and  laymen  of  the  same  as  con- 
tributing to  its  funds  and  having  been  elect- 
ed thereunto  shall  assign  this  constitution." 
Article  2  is  as  follows :  "The  object  of  this 
body  shall  be  to  provide  and  sustain  a  home 
for  poor  and  distressed  persons  belonging  to 
the  Protestant  Episcopal  Church  and  others, 
and  through  the  Ladles'  Church  Home  Socie- 
ty or  other  approved  agencies  to  minister  to 
their  temporal  and  spiritual  wants."  Arti- 
cle 6  provides  for  "the  election  of  a  rector 
of  the  Church  Home  who  shall  hold  his  of- 
fice for  the  ensuing  year  and  no  person  shall 
be  elected  to  the  office  unless  he  is  a  minister 
of  the  Protestant  Episcopal  Church  in  good 
standing  in  the  same,"  and  art.  6  provides 
that  the  bishop  of  the  diocese  shall  be  ex  of- 
ficio visitor  of  the  Church  Home.  In  1857 
the  charter  was  amended,  changing  the  name 
to  the  present  one,  and  providing  "that  the 
second  article  be  so  amended  as  to  declare 
more  explicitly  In  accordance  with  the  de- 
sign upon  which  the  society  was  founded 
that  the  object  of  the  body  shall  be  to  pro- 
vide and  sustain  a  home  for  the  sick  as  well 
as  cKher  distressed  persons."  Thb  fifth  ar- 
ticle was  amended  so  as  to  provide  for  the 
election  of  rector,  warden,  chaplain,  physi- 
cians, or  any  other  officers  whom  they  may 
deem  necessary,  and  providing  that  no  per- 
son should  be  chosen  to  any  of  said  offices 
unless  he  t>e  a  communicant  of  the  Protes- 
tant Episcopal  Church,  and  if  chosen  rector 
or  chaplain  shall  likewise  be  a  minister  of 
said  church. 

We  have  thus  referred  to  the  portions  of 
the  charter  most  relied  on  by  the  appellants, 
but  it  would  seem  to  the  clear,  under  the  au- 
thorities above  cited,  that  none  of  those  pro- 
visions, nor  all  together,  can  convert  into  a 
religious  corporation  what  on  the  face  of  the 
charter  is  shown  to  be  intended  to  be  a  cor- 
poration for  charitable  purposes.  Under 
Acts  1852  article  2  of  the  charter  perhaps 
gives  more  foundation  for  the  claim  of  the 
appellants  than  any  other  part  of  It,  but 
that  provides:  "And  through  the  Ladles' 
Church  Home  Society  or  other  approved 
agencies  to  minister  to  their  temporal  and 
spiritual  wants."  By  the  charter  itself  It 
is  shown  that  the  charitable  purposes  were 
not  to  be  confined  to  those  belonging  to  the 
Protestant  Episcopal  Church,  but  to  them 
"and  others."  It  certainly  would  not  make  a 
hospital  a  religious  corporation  by  having  a 
chaplain,  or  a  rector,  and  authority  to  call 
in  the  Ladles'  Church  Home  Society  (what- 
ever that  was),  or  other  approved  agencies, 
to  minister  to  the  temporal  and  spiritual 
wants  of  the  poor,  sick,  and  other  distressed 
persons,  ought  not  to  determine  this  to  be  a 
religious  corporation.  Some  Institutions  of  a 
like  character,  admittedly  of  a  purely  secu- 
lar nature,  have  chaplains,  and  even  chapels 
in  which  to  hold  religious  services  for  the 
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beDeflt  of  the  Inmatefl,  but  simply  because 
tbe  spiritual  wants  of  the  sick  and  other  dis- 
tressed persons  are  also  administered  to  can- 
not convert  the  Institution  Into  a  religious 
corporation.  If,  as  was  said  by  Judge  Alvey, 
"the  fact  that  the  college  Is  or  may  be  un- 
der the  administrative  control  of  a  religious 
order  known  as  the  'Order  of  Jesus'  does  not 
bring  the  institution  within  the  prohibition 
of  the  Declaration  of  Rights,"  or  If,  as  was 
■aid  by  the  Supreme  Court,  the  fact  that  the 
members  of  the  corporation  (Providence  Hos- 
pital) "are  members  of  a  monastic  order  or 
sisterhood  of  the  Roman  Catholic  Church, 
and  the  further  fact  that  the  hospital  Is  con- 
ducted under  tbe  auspices  of  said  church, 
are  wholly  Immaterial,"  surely  It  cannot  be 
logically  said  that,  because  the  officers  of 
this  corporation  are  by  its  charter  required 
to  be  either  ministers  or  laymen  of  the  Prot- 
estant Episcopal  Church,  It  la  converted  In- 
to a  religious  corporation,  although  It  would 
not  have  been  If  those  provisions  had  been 
omitted  from  the  charter,  notwithstanding 
such  qualifications  were  in  fact  required.  It 
would  be  a  manifest  evasion  of  the  provi- 
sion of  tbe  Declaration  of  Rights  to  permit 
•  corporation  to  be  formed  for  such  purposes 
as  this  was  and  avoid  the  application  of  that 
provision  simply  by  leaving  out  of  the  chart- 
er such  provisions  as  we  have  referred  to,  if 
it  would  be  applicable  if  they  were  inserted. 
This  Is  not  a  gift  to  a  religious  sect,  order, 
m  denomination,  but  It  Is  to  a  corporation 
organized  for  charitable  purposes,  although 
controlled  by  tbe  members  of  a  particular 
sect.  The  corporation  can  be  required  to 
carry  out  the  objects  and  purposes  of  Its 
incorporation  as  expressed  in  its  charter. 
Tbe  charitable  work  for  which  It  is  organis- 
ed is  not  limited  to  members  of  tbe  Episcopal 
Church,  but  Is  distinctly  declared  to  be  for 
them  and  others.  The  object  of  the  corpora- 
tion, as  expressed  in  its  charter,  Is  to  pro- 
vide and  sustain  a  home  for  the  sick  and 
other  distressed  i)ers0DS,  which  purposes  are 
clearly  those  of  a  charitable,  as  distinguish- 
ed from  a  rellgioas,  corporation  under  our 
corporation  laws.  As  well  might  It  be  said 
that  a  relief  association  organized  ,for  tbe 
rtilef  of  the  employes  of  a  railroad  company 
was  a  railroad  corporation  If  the  member- 
ship and  officers  were  limited  to  such  em- 
ploy£a,  or  that  an  Insurance  company  limited 
to  insuring  officers  and  employes  of  banks 
was  for  that  reason  a  banking  corporation, 
as  to  hold  this  to  be  a  religious  corporation 
by  reason  of  the  provisions  of  the  charter 
above  referred  to.  We  can  see  a  possible 
reason  why  tbe  membership  of  a  charitable 
organization  such  as  this  cannot  be  confined 
to  the  clergy  and  laity  of  a  particular 
church,  and.  If  so  confined.  It  must  necessari- 
ly be  said  that  a  gift  to  it  would  be  a  gift  to 
a  religious  sect,  order,  or  denomination. 
Tte  provision  In  the  Declaration  of  Rights 
cannot,  and  ought  not  to,  be  Ignored  when 
applicable;   but  It  ought  not  to  be  unneces- 


sarily extended  beyond  its  object  and  lan- 
guage. We  are  of  the  opinion  that  it  is  not 
applicable  to  this  appellee. 

3.  It  Is  contended  by  the  appellant  that  the 
provlHlon  in  the  will  for  this  corporation 
created  a  trust,  that  the  class  of  beneficia- 
ries is  too  Indefinite,  and  that  the  trust  is  ob- 
noxious to  the  rule  against  perpetuities.  In 
the  first  place,  the  testator  gave  and  be- 
queathed the  one-half  of  the  property  in  con- 
troversy to  the  Church  Home  &  Infirmary  It- 
self, and  not  to  It  as  trustee  for  others.  The 
fact  that  It  Is  directed  to  be  kept  as  a  sep- 
arate fund,  and  the  income  to  be  u^-'ed  for 
the  purposes  named,  can  make  no  dltTerence, 
provided  those  purposes,  or  some  of  them,  be 
within  the  object  of  the  appellees'  Incorpor- 
ation. The  latest  case  on  the  subject  involv- 
ed a  gift  to  this  same  corporation  and  an- 
swers the  contention  of  the  appellants  as  to 
its  being  kept  as  a  separate  fund,  as  well  as 
some  other  objections  to  this  bequest  In 
Ege  V.  Herlng,  108  Md.  89^.  70  AU.  221,  the 
will  of  Miss  Sallie  Longwell  was  under  con- 
sideration. There  the  gift  was  to  this  appel- 
lee "to  endow  a  bed  according  to  the  custom 
and  purpose  of  that  institution,"  and  it  was 
held  to  be  valid.  To  "endow  a  bed"  unques- 
tionably contemplated  the  fund  being  held 
separately,  and  the  income  applied  to  main- 
taining that  bed,  and  Judge  Scbmucker,  In 
delivering  the  opinion  of  the  court,  said: 
"The  mere  fact  that  it  was,  by  the  terms  of 
the  will,  to  be  applied  to  a  particular,  clear, 
and  well-defined  object,  plainly  within  the 
sphere  and  function  of  the  institution,  has 
been  several  times  held  by  us  not  to  be  a  void 
gift  which  could  have  been  made  to  tbe 
same  Institution  for  Its  general  corporate 
purposes" — citing  Butaw  Baptist  Church  T. 
Shively,  67  Md.  494,  10  Atl.  244,  1  Am.  St 
Rep.  412;  Halsey  v.  Convention  of  P.  B. 
Church,  76  Md.  275,  23  AtL  781;  Hanson  T. 
Little  Sisters  of  the  Poor,  70  Md.  434.  32  AtL 
1052,  82  L.  R.  A.  293;  Woman's  For.  Miss. 
Soc.  ▼.  Mitchell,  03  Md.  109,  48  AU.  737,  53 
L.  R.  A.  71L  See,  also,  England  v.  Vestry, 
53  Md.  466;  Erhardt  v.  Balto.  Monthly 
Meeting  of  Friends,  93  Md.  669,  49  Atl.  661. 

It  is  difficult  to  understand  how  It  can  be 
said  that  "maintaining  aged  and  Infirm  per- 
sons In  said  home  or  in  maintaining  free  beds 
in  their  infirmary  in  the  discretion  of  said 
legatee"  la  not  in  accord  with  the  spirit  If 
not  the  very  letter,  of  this  charter.  Especial- 
ly Is  this  so  when  the  act  under  which  It  was 
granted  authorized  such  a  corporation  to 
hold  any  kind  of  property  and  to  employ,  use, 
and  dispose  of  it,  "According  to  the  articles, 
objects  and  conditions  of  Its  charter,  or  ac- 
cording to  its  articles  and  by-laws,  or  In  case 
of  a  devise  or  bequest  according  to  the  will 
and  Intention  of  the  donor,  If  the  same  be 
lawful  and  within  the  proper  objects  and 
powers  of  the  said  corporation."  We  have  no 
doubt  that  maintaining  aged  and  Infirm  per- 
sons Is  within  the  objects  and  powers  of  the 
corporation,  but,  if  that  could  be  disputed, 
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certainly  malotalnlns  free  beds  in  the  Inflnn- 
ary  is.  We  do  not  suppose  it  will  be  ques- 
tioned that  U  a  bequest  is  made  to  a  l^atee 
for  either  of  two  purposes,  in  the  discretion 
of  the  legatee,  and  one  of  them  Is  lawful,  and 
.  the  other  not,  that  the  bequest  la  valid  for 
the  lawful  one.  A  number  of  cases  are  cited 
to  that  eCTect  in  the  brief  of  the  appellee,  bat 
we  will  not  here  refer  to  them.  It  would 
.serve  no  good  purpose  to  compare  the  deci- 
sions elsewhere  with  those  made  by  our  pred- 
ecessors in  DashleU  v.  Atty.  General,  5  Uar. 
ft  J.  892,  9  Am.  Dec.  572,  and  Id.,  6  Har.  ft 
J.  1.  Those  cases  have  been  too  frequently, 
and  too  recently,  recognized  by  us  to  permit 
us  to  disturb  them.  If  we  were  inclined  to  do 
so ;  but  there  must  be  a  trust  which  is  uncer- 
tain as  to  the  beneflciaries,  or  which  creates 
a  iwrpetulty,  in  order  to  Justify  the  court  In 
striking  down,  a  devise  or  bequest,  unless,  of 
course,  there  be  other  reason  for  doing  so. 
The  cases  in  this  state  fully  establish  the 
doctrine  that  when  property  is  left  to  a  cor- 
poration for  such  uses  as  are  within  the 
scope  of  its  corporate  purposes,  or  the  objects 
to  which  the  gift  is  to  be  applied  are  such  as 
the  conioratlon  was  organized  for,  then  such 
gift  cannot  be  declared  Invalid  on  the  ground 
tliat  it  was  In  trust  for  indefinite  objects,  or 
in  conflict  with  the  rule  against  perpetuities, 
unless  the  intention  to  create  a  trust  be  clear. 
If  this  were  not  so.  It  would  be  useless  to 
organize  charitable  corporations  of  the  char- 
acter of  these  appellees,  for  what  wo  are  now 
considering  applies  to  both. 

In  Eutaw  Place  Baptist  Church  ▼.  Shlvely, 
supra,  it  was  contended  that,  as  the  Sunday 
school  was  an  unincorporated  body,  the  be- 
quest to  the  church  "to  be  applied  to  the  Sun- 
day school  belonging  to  or  attached  to  said 
church"  was  in  trust  for  an  undefined  and 
uncertain  body  of  Individuals,  who  changed 
from  time  to  time,  and  consequently  the  be- 
quest was  void  because  of  that  uncertainty 
and  want  of  legal  Identifications  of' the  ob- 
jects to  be  benefited;  but  the  court  declined 
to  concur  in  that  contention,  and  said  that 
the  Sunday  school  was  an  Integral  part  of 
the  church  organization,  "and  therefore  em- 
braced withlu  the  scope  of  the  corporate 
functions  and  work  of  the  church,"  and  the 
bequest  was  capable  of  being  enforced. 

In  Halsey  v.  Conventios  of  the  P.  B. 
Church,  supra,  the  court  said:  "The  statute 
of  43  Elizabeth  in  regard  to  charities  is  not, 
it  is  true,  in  force  here ;  but  It  is  well  settled 
that  a  court  of  chancery  has  Jurisdiction,  In- 
dependent altogether  of  the  statute,  to  en- 
force a  trust  for  charitable  and  religious  pur- 
poses, provided  the  devise  or  bequest  be  hiade 
to  a  person  or  body  corporate  capable  of  tak- 
ing and  holding  the  property  so  devised  and 
bequeathed,  and  provided,  further,  the  object 
and  character  of  the  trust  be  definite  and 
certain."  The  two  cases  last  cited  are  quoted 
and  affirmed  In  Hanson  v.  Little  Sisters  of 
the  Poor,  supra.  See,  also,  Peter  v.  Carter, 
70  Md.  139,  16  Atl.  450.    The  "Trust"  refer- 


red to  tn  those  cases  to  of  the  Character  and 
requires  all  such  corporations  to  hold  their 
properties  for  the  purposes  for  which  they 
are  authorized  to  use  them  under  their  char- 
ters. 

lo  Bennett  t.  Humane  Imp.  Soc.,  91  Md. 
10,  45  Atl.  888,  where  proper^  was  given  to 
two  charitable  corporations  "provided  the 
trustees  and  managers  of  said  homes  admit 
and  receive  Into  said  homes  during  the  ex- 
istence or  -  continuance  of  said  homes  one 
aged  man  or  one  aged  woman  each  and  every 
year  for  each  and  every  four  hundred  dollars 
of  the  income,  *  •  *  and  provided  also 
that  such  aged  person  so  to  be  admitted  shall 
have  always  through  life  maintained  a  good 
moral  character  and  that  his  or  her  penury 
shall  not  have  been  the  result  of  his  vicious 
or  Immoral  conduct,"  it  was  held  not  to 
create  a  trust  as  to  the  use  of  the  property 
when  it  appeared  from  the  whole  will  the 
testator  did  not  intend  to  create  a  trust,  and 
when  If  a  trust  should  be  established  the  en- 
tire gift  would  be  defeated,  and  that  such  a 
society  takes  the  property  to  be  given  for  its 
general  corporate  purposes,  subject  to  what 
was  decided  to  be  a  condition  subsequent  It 
was  held  that  that  will  did  not  create  a  trust, 
and  that  consequently  the  device  was  not 
void,  either  for  uncertainty  as  to  the  bene- 
flciaries or  in  creating  a  perpetuity. 

In  Trinity  M.  B.  Church  v.  Baker,  91  Md- 
539,  46  Atl.  1020,  a  number  of  devises  and 
legacies  were  considered,  some  of  which  were 
held  to  be  trusts  and  void  for  uncertainty,  but 
we  will  refer  to  two  which  were  sustained. 
The  testatrix  gave  to  the  trustees  of  the  Ran- 
dolph Macon  College,  a  corporation,  a  bequest 
of  $4,200,  "to  be  applied  to  aid  deserving  and 
promising  young  women,  especially  such  as 
expect  to  enter  upon  mission  work,  to  attend 
the  Randolph  Macon  Woman's  College,  at 
Lynchburg,  as  students,  such  aid  to  be  either 
by  loans  or  free  scholarships,  as  said  trustees 
may  deem  best,"  and  also  $800  to  the  same 
corporation,  "for  the  education  of  one  or 
more  worthy  girls."  The  court  held  those 
two  bequests  to  be  valid,  because  the  legatee 
was  an  Incorporated  body  having  for  its  ob- 
ject the  education  of  the  young,  and  the  evi- 
dence showed  that  a  part  of  its  work  was 
carried  on  through  the  agency  of  the  Ran- 
dolph Macon  Woman's  College  at  Lynchburg. 
It  was  said  of  the  first  mentioned  bequest: 
"It  Is  not  given  as  a  trust,  as  has  been  con- 
tended, but  it  Is  dedicated  by  the  testatrix 
to  an  object  entirely  within  the  general  scope 
of  the  objects  and  purposes  of  the  corpora- 
tion. That  the  testatrix  indicated  the  par- 
ticular use  to  which  the  fund  Is  to  be  applied 
does  not  invalidate  the  gift."  And  the  court 
declared  that  the  order  was  valid  for  the 
same  reason. 

In  Woman's  For.  Mis.  Soc.  v.  Mitchell,  93 
Md.  199,  48  Atl.  737,  53  L  R.  A.  711,  the  tes- 
tatrix directed  certain  property  to  be  sold 
"and  the  proceeds  thereof,  together  with 
whatever  moneys  I  may  die  posseased,   be 


Digitized  by 


Google 


IM.I 


MoBVOT  T.  8B0DEITT  PIRB  INa  00. 


1157 


hdd  In  tmst  by  the  board  of  managers  of 
the  Foreign  Missionary  Society  of  tlie  Metlio- 
dlst  Episcopal  Church  of  the  United  States 
of  America  for  the  following  purposes: 
After  all  my  debts,  bequests  and  provision 
for  my  burial,  etc.,  be  paid,  that  sufficient  be 
nsed  to  educate  as  Bible  readers  in  India  six 
girls;  •  •  •  the  money  remaining  after 
that  set  aside  for  education  of  the  aforesaid 
Bible  readers  to  be  applied  to  the  purchase 
of  a  building  to  be  nsed  for  the  edacatlon 
of  girls  in  India  to  be  called  the  'M.  Adelaide 
Sherman  Home,'  and  the  location  of  said 
building  to  be  left  to  the  decision  of  Bishop 
Thobum  or  his  successors."  The  late  Chief 
Judge  MrSherry  said:  "Now,  perhaps,  had 
the  precise  phraseology,  which  is  found  in 
the  will  before  us,  been  nsed  In  making  a 
like  devise  and  bequest  to  a  natural  person, 
It  might' be  said  that  the  design  was  to  cre- 
ate a  trust  because  the  purposes  indicated 
are  not  those  ordinarily  performed  by  an  in- 
dividual ;  but  when  it  is  remembered  that 
the  very  end  which  the  corporation  here 
made  the  beneficiary  was  organized  to  effect 
Is  tbe  ediiCHtton  of  Bible  readers  and  the  in- 
struction of  girls  in  foreign  lands,  It  becomes 
evident  that  the  property  was  g^ven  to  the 
corporation,  not  in  trust  for  indefinite  ob- 
jects, but  that  It  was  given  to  it  to  be  used 
for  Its  recognized  and  clearly  defined  cor- 
porate purposes.  Tbe  specific  design  of  the 
gift  Is  that  the  proceeds  of  the  property  shall 
be  nsed — ^that  Is.  spent — by  the  beneficiary  for 
Its  chartered  ends,  and  not  for  some  one  else's 
benefit.  The  corporation  Is  not  to  bold  the 
fnnd  for  the  use  of  others,  but  it  is  to  spend 
the  fnnd  In  the  prosecution  of  its  missionary 
work.  •  •  •  The  whole  scheme  of  the 
testamentary  disposition  contemplates  Im- 
posing upon  the  beneficiary  In  declaratory 
langnage  precisely  the  duty  which  its  char- 
ter wonid  have  required  it  to  perform  with 
reqvect  to  this  property  had  such  declarato- 
ry langunge  been  omitted,  save  as  to  the 
nnmber  and  names  of  the  girls  to  be  edu- 
cated. These  exceptions  constitute,  we 
think,  not  evidence  of  an  intention  to  estab- 
lish a  trnst.  but  they  denote  simply  a  con- 
dition which  has  been  annexed  to  the  gift" 
Jndse  MeSherry  also  said:  "What  has  been 
said  in  relation  to  tbe  six  Indian  girls  Is 
also  ap|)Mcable  to  the  remaining  portion  of 
the  clause  respecting  the  purchase  of  a 
building  to  be  nsed  for  the  education  of 
girls  in  India.  This  is  a  gift  to  the  society, 
the  proiierty  given  to  be  used  in  the  line  of 
that  soriety's  mission  work.  The  use  Is  a 
corporate  use  within  the  limits  of  its  charter 
powers."  See.  also,  Erhnrdt  v.  Bnlto.  Month- 
ly Meeting,  supra,  and  Ege  y.  Hering,  supra. 
Without  further  prolonging  the  opinion  by 
discussing  tbe  cases  relied  on  by  the  appel- 
lants, it  is  only  necessary  to  say  that  they 
are  distinguishable  from  those  that  we  have 
9D0ted  above.     Most  of  them  were  to  in- 


dividual trustees,  and  were  casea  to  wbicli 
trusts  were  held  to  exist;  but,  unless  we 
overrule  many  decisions  of  tfala  court,  the 
contention  of  the  appellants  cannot  be  sus- 
tained. When  a  testator  designates  the 
use  of  property  left  by  him  to  a  corporation 
of  a  character  of  these  two,  and  those  uses 
are  just  such  as  the  corporation  would 
make  of  It  in  carrying  out  the  objects  and 
purposes  of  its  incorporation,  it  is  like  mak- 
ing a  person  a  trustee  for  himself  to  declare 
such  uses  a  trust.  It  would  be  equivalent 
to  saying  the  corporation  took  the  property 
in  trust  for  such  purposes  as  its  diarter 
authorized.  That  may  be  true  in  the  sense 
indicated  above,  as  all  corporations  hold 
their  property  In  trust  to  use  it  as  Its  char^ 
ter  and  tbe  law  requires,  but  that  is  not  the 
kind  of  trust  which  the  appellants  would 
have  to  establish  the  existence  of  In  oriet 
to  sustain  their  contention. 

4.  We  will  only  add  that  what  we  have 
just  said  as  to  the  Church  Home  &  Infirmary 
is  for  the  most  part  applicable  to  the  be- 
quest to  the  Emmanuel  Church  Home.  The 
very  purpose  of  that  corporation,  as  express* 
ed  in  its  charter,  was  "the  aiding  of  de- 
serving poor  women  and  children,"  and  the 
bequest  to  It  provides  that  the  income  there- 
of Is  to  be  nsed  "under  their  rules  and  in  the 
discretion  of  legatees  In  assisting  or  main- 
taining poor  respectable  sewing  girls  or  ap- 
prentices, unable  to  pay  over  two  dollars  « 
week  for  their  board  or  unable  to  pay  any- 
thing." It  would  seem  to  be  clear  that  the 
bequest  is  for  a  purpose  within  the  scope 
of  its  charter,  and  hence  what  we  have  said 
along  that  line  in  reference  to  the  Church 
Home  &  Infirmary  is  applicable. 

We  therefore  hold  that  there  was  no  such 
trust  Impressed  on  either  of  these  bequests 
as  made  them  subject  to  the  objections  urged 
against  them,  and  that  both  are  valid.  Hav- 
ing reached  that  conclusion,  it  Is  unneces- 
sary to  consider  other  questions  argued. 

Decree  affirmed,  the  costs  to  be  paid  out 
of  the  funds  in  the  hands  of  the  trustees. 


aio  Md.  176) 
McBVOT  et  al.  v.  SECURITY  FIRE  INS.  CO. 
OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.     March  24. 
1909.) 

1.   INSDBANCE    (t    146»)  —  COHTBACTS  —  COW- 
STRUCTION. 

The  mle  that  insurance  coDtracta  will  not 
be  construed  strictly  against  insurer,  but  will 
be  construed  as  other  contracts,  does  not  conflict 
with  the  general  mle,  governmg  tbe  construc- 
tion of  all  contracts,  that,  where  doubt  exists 
as  to  tbe  meaning  of  a  contract  prepared  by 
one  party  on  tbe  faith  of  which  the  other  has 
incurred  obligation,  that  construction  should  be 
adopted  which  will  be  favorable  to  the  latter 
party. 

[Ed.   Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  t  295;   Dec.  Dig.  |  146.*] 
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a   iNSTJBAKOli     (5     146*)— CONTBACTS  — COW- 
STBUCnON. 

The  mutual  intention  of  the  parties  to  a 
contract  of  insurance  must  govern  its  construc- 
tion, wliere  that  can  be  reasonably  deduced  from 
the  contract  itself;  but,  where  the  contract  is 
so  expressed  as  to  be  susceptible  of  two  inter- 
pretations, that  interpretation  will  be  adopted 
which  will  uphold,  rather  than  defeat,  the  va- 
lidity of  the  contract. 

[E!d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $  292;  Dec.  Dig.  {  146.*] 

8.  Insurance    (H   421,   423*)  —  Cowtbacis — 

CONSTBUCnON. 

A  fire  policy,  stipulating  that  insurer  shall 
not  be  liable  for  loss  caused  directly  or  indi- 
rectly by  invasion,  civil  war,  etc.,  "or  (unless 
fire  ensues  and  in  that  event  for  the  damage  by 
fire  only)  by  explosion  of  any  kind  •  •  •  or 
the  bursting  of  a  boiler,  or  earthquake,  or  hur- 
ricane, or  lightning;  but  liability  for  direct 
damage  by  lightning  may  be  assumed  by  spe- 
cific agreement" — does  not  exempt  insurer  from 
liability  for  loss  from  fire  caused  by  an  earth- 
quake, which  fire  originated  in  the  building  con- 
taining the  property  insured  or  spread  from 
Its  point  of  origin  until  it  reached  the  property 
insured ;  but  for  direct  loss  caused  by  an  earth- 
quake insurer  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Insumnce, 
Dec.  Dig.  S;  421,  423.*] 

4.  Insurance    (f    333*)  —  Cowtbacts  —  Con- 

STBOCTION. 

Where  an  Insurance  company  expects  to 
rely  on  a  constant  and  ever  ready  water  supply 
for  the  extinguishment  of  fires,  it  must  clearly 
provide  therefor  in  its  .policies. 

[Ed.  Xote.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  833.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   Charles  W.  Henteler,  Judge. 

Proceedings  for  the  liquidation  of  the  Se- 
curity Fire  Insurance  Company  of  Baltimore 
City,  an  insolvent  corporation.  From  orders 
directing  the  payment  of  dividends  to  policy 
holders  on  their  claims,  stockholders  and 
creditors  of  the  corporation  appeal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKE, 
WORTHINGTON,  THOMAS,  and  HEN- 
RY, JJ. 

Charles  A.  Marshall  and  Joseph  C.  France, 
for  appellants.  John  Philip  Hill  and  Charles 
Morris  Howard,  for  appellee. 

PEARCE,  J.  The  Security  Fire  Insurance 
Company  of  Baltimore  City  became  Insolvent 
in  consequence  of  the  conflagration  in  San 
Francisco  which  accompanied  or  followed  the 
earthquake  In  that  city  on  April  18,  1906,  and 
its  affairs  ate  now  in  course  of  liquidation 
in  the  circuit  court  of  Baltimore  city.  In  an 
auditor's  accotmt  filed  June  15,  1008,  certain 
dividends  are  allowed  to  a  number  of  San 
Francisco  policy  holders  upon  their  claims 
filed  In  the  case,  and  to  these  allowances  the 
appellants  being  stockholders  and  creditors 
of  the  insurance  company,  have  excepted  on 
the  ground  that  the  fire  was  caused  by  the 
earthquake,  and  that  the  Insurance  company 
is  not  liable  under  the  terms  of  the  policies. 

The    exceptants,    proceeding    under    Code 


Pub.  Gen.  Laws  1904,  art  16,  I  196.  have 
raised  certain  questions  of  law  for  the  opin- 
ion of  the  court,  which  the  court  directed  to 
be  heard  as  a  preliminary  matter  upon  the 
allegations  of  the  application  and  the  ex- 
hibits accompanying  It.  These  exhibits  are 
two  forms  of  policies  referred  to  in  the  ap- 
plication, and  certain  sections  of  the  Ciyii 
Code  of  California:  but  it  is  not  necessary 
that  these  should  be  set  out,  nor  that  the 
allegations  of  the  application  should  be  no- 
ticed specially.  The  policies  upon  which  the 
claims  are  made  Insure  the  holders  "against 
all  direct  loss  or  damage  by  fire,  except  as 
hereinafter  provided,"  and  they  were  made 
and  accepted  subject  to  the  stipulations  and 
conditions  printed  on  the  back  of  said  poli- 
cies. These  stipulations  and  conditions  are 
as  follows:  "This  company  shall  not  be 
liable  for  loss  caused  directly  or  thdirectly 
by  Invasion,  insurrection,  riot,  labor,  strike, 
civil  war,  or  commotion,  or  military  or  usurp- 
ed power,  or  by  order  of  any  dvU  authority, 
to  prevent  the  spread  of  fire,  whether  sucli 
order  be  legal  or  not,  nor  in  consequence  of 
any  neglect  of  or  deviation  from  police  or 
municipal  laws,  rules  or  ordinances  where 
such  exist;  or  by  theft  at  or  after  a  flre;  or 
by  neglect  of  the  Insured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at 
and  after  a  flre,  or  when  the  property  is  en- 
dangered by  fire  In  neighboring  premises, 
or  [unless  flre  ensues,  and.  In  that  event,  for 
the  damage  by  fire  only]  by  explosion  of  any 
kind  or  from  any  cause,  or  the  bursting  of  a 
boiler,  or  earthquake,  or  hurricane,  or  light- 
ning; but  liability  for  direct  damage  by  light- 
ning may  be  assumed  by  specific  agreement 
hereon."  It  Is  upon  the  construction  of  these 
stipulations  that  the  liability  of  the  insur- 
ance company  depends. 

The  qnestlons  ordered  by  the  court  to  be 
heard  are  as  follows: 

(a)  Under  the  statement  of  facts  alleged 
in  said  application,  Is  the  Security  Flre  In- 
surance Company  of  Baltimore  City  liable 
for  loss  or  damage  to  the  property  of  the 
claimants  therein  mentioned,  caused  by 
earthquake  or  by  dynamite  prior  to  its  burn- 
ing? 

(b)  Is  the  Security  Flre  Insurance  Compa- 
ny of  Baltimore  Cl^  liable  for  loss  or  dam- 
age to  the  property  of  said  claimants  from 
flre  caused  by  an  earthquake,  which  fire  orig- 
inated in  the  property  or  buildings  contain- 
ing the  property  of  these  claimants? 

(c)  Is  the  Security  Fire  Insurance  Coni- 
pany  of  Baltimore  City  liable  for  loss  or  dam- 
age to  the  property  of  said  claimants  from 
fire  caused  by  an  earthquake,  which  fire 
spread  from  its  point  or  points  of  origin  ontU 
It  reached  and  destroyed  or  damaged  the 
property  of  said  claimants? 

(d)  Is  the  Security  Fire  Insurance  Com- 
pany of  Baltimore  City  liable  for  loss  or  dam- 
age to  the  property  of  said  claimants  from 
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fire,  when,  by  reason  of  the  occurrence  of 
the  earthquake,  the  water  supply  of  the  city 
of  San  Francisco  had  been  destroyed,  the 
water  mains  and  pipes  burst  or  disconnect- 
ed, and  said  water  supply  rendered  useless 
as  a  protection  against  fire  or  as  a  means  of 
control  or  extinguishment  thereof? 

Upon  argument  heard  the  court  decreed 
that  the  insurance  company  was  not  liable 
for  the  loss  caused  as  stated  In  question  "a," 
but  decreed  that  it  was  liable  for  the  loss 
caused  as  stated  in  question  "b,"  "c,"  and 
"d,"  and  from  that  decree  the  exceptants 
have  appealed.  Question  "a,"  being  decided 
In  favor  of  the  appellants,  need  not  be  con- 
sidered, there  being  no  cross-appeal,  and  in 
their  brief  the  appellants  say  they  do  not 
urge  the  point  involved  in  question  "d," 
as  an  independent  ground  of  exemption  from 
liability  and  refer  to  it  only  for  the  pur- 
pose of  showing,  as  they  contend,  the 
strength  and  reasonableness  of  their  argu- 
ment upon  questions  "b"  and  "c."  We  are 
required  therefore  to  determine  only  the  cor- 
rectness of  the  court's  ruling  upon  questions 
"b"  and  "c." 

Counsel  on  both  sides  were  agreed  that, 
so  far  as  could  be  ascertained,  there  Is  only 
one  case  ever  decided  upon  the  precise  lan- 
guage of  the  policy  now  before  us,  and  that 
IB  Borgfeldt  V.  North  German  Fire  Insurance 
Company,  decided  by  the  General  Court  of 
Hamburg  in  a  case  growing  out  of  this  San 
FnuidscD  conflagration,  and  a  copy  of  the 
opinion  in  that  case  has  been  filed  with  the 
brief  of  one  of  the  appellees.  The  tires  which 
followed  this  earthquake  were  most  disas- 
trous, both  to  insurers  and  insured,  making 
this  case  one  of  much  Importance  and  we 
have  given  to  it  the  careful  reflection  and 
examination  which  its  own  Importance  and 
the  elaborate  and  able  arguments  of  counsel 
demand.  Stated  in  concrete  form,  without 
present  regard  to  the  exact  phraseology  of 
the  clause  of  the  policy  in  controversy,  the 
appellants  contend  that  the  company  Is  not 
liable  for  any  earthquake-started  fire,  while 
the  appellees  contend  that,  if  Are  ensues  from 
an  earthquake,  the  company  Is  liable  for  the 
loss  by  fire,  though  not  liable  for  any  prece- 
dent loss  caused  by  earthquake.  In  the  ab- 
sence of  any  express  or  closely  analogous,  au- 
thoritative decision,  we  must  resort  to  the 
geaeral  rules  for  the  construction  of  con- 
tracts of  this  character,  and  to  such  intrinsic 
evidence  of  Intention  as  may  be  afforded  by 
the  language  of  the  policy  and  its  collocation. 
It  must  be  admitted  that  in  Maryland  the 
rigor  of  the  prevailing  rule  to  construe  all 
insurance  policies  strictly  against  the  com- 
pany has  been  relaxed  to  this  extent:  That 
tfa^  are  not  specially  subjected  to  such  rigid 
construction,  but  are  to  be  construed  as  oth- 
er contracts.  Weaver's  Case,  70  Md.  536,  17 
Aa  401,  18  Atl.  1034,  5  L.  R.  A.  478;  Ham- 
Uton's  Case,  82  Md.  01,  33  Atl.  429,  30  L.  R. 
A.  633,  51  Am.  St  Rep.  4fi7.   But  these  cases 


do  not  conflict  with  the  general  rule  as  to 
all  contracts,  which  Mr.  Brantly,  on  pages 
183  and  184  of  his  work  on  Contracts,  states 
thus:  "Where  doubt  exists  as  to  the  con- 
struction of  an  instrument  prepared  by  one 
party  upon  the  faith  of  which  the  other  has 
incurred  obligation,  that  construction  should 
be  adopted  which  will  be  favorable  to  the 
latter  party."  In  Wallace  v.  German  Ameri- 
can Ins.  Co.  (a.C.)  41  Fed.  744,  Judge  Mc- 
Crary '  said:  "If  the  words  employed,  of 
themselves,  or  in  connection  with  other  lan- 
guage used  in  the  instrument,  or  in  refer- 
ence to  the  subject-matter  to  which  they  re- 
late, are  susceptible  of  the  interpretation  giv- 
en them  by  the  assured,  although  in  fact 
intended  otherwise  by  the  insurer,  the  pol- 
icy will  be  construed  in  favor  of  the  assur- 
ed. As  the  Insurance  company  prepares  the 
contract,  and  embodies  in  it  such  conditions 
as  It  deems  proper,  it  Is  in  duty  bound  to  use 
language  so  plain  and  clear  that  the  insured 
cannot  mistake  or  be  misled  as  to  the  duties 
and  burdens  thereby  imposed  upon  him."  In 
Indemnity  Co.  v.  Dorgan,  68  Fed.  956,  7  C. 
C.  A.  692,  22  L.  R.  A.  620,  Judge  Taft  said: 
"Policies  are  drawn  byvthe  legal  advisers  of 
the  company,  who  study  with  care  the  deci- 
sions of  the  courts,  and  with  these  in  mind 
attempt  to  limit  as  nearly  as  possible  the 
scope  of  the  insurance.  It  is  only'  a  fair 
rule  therefore,  which  courts  have  adopted, 
to  resolve  any  doubt  or  ambiguity  in  favor 
of  the  insured,  and  against  the  insurer." 
In  Berliner  v.  Travelers'  Insurance  Co.,  121 
Cal.  4U0,  63  Pac.  920,  41  L.  R.  A.  467,  66 
Am.  St  Rep.  40,  the  court  said:  "Where  the 
terms  of  a  policy  permit  of  more  than  one 
construction,  that  will  be  adopted  which  sup- 
ports its  validity." 

We  can  discover  no  conflict  between  these 
cases  and  the  views  of  our  predecessors  upon 
this  subject  as  stated  by  Judge  Alvey  in 
Transatlantic  Fire  Ins.  Co.  t.  Dorsey,  56 
Md.  79,  40  Am.  Rep.  403,  where  it  was  said: 
"It  is  certainly  true,  as  a  rule  of  construc- 
tion, that  where  an  insurance  company  at- 
tempts to  limit  or  restrict  the  general  opera- 
tion of  its  contract  of  insurance,  by  special 
exceptions  or  exemptions,  it  is  bound  to  do  so 
by  clear  and  explicit  terms;  and,  if  it  fail 
in  this,  it  cannot  complain  that  the  party 
Insured  is  given  the  benefit  of  any  doubt 
that  may  be  reasonably  raised  as  to  the  na- 
ture or  extent  of  the  exception  from  the 
general  risk  assumed.  Where,  however,  the 
terms  of  the  contract  are  clear  and  explicit 
they  must  be  allowed  their  full  force  and 
effect;  there  being  no  distinction  in  this  re- 
spect between  the  contract  of  insurance  and 
any  other  contract"  This  last  clause  is  Just 
what  was  said  in  Kelly's  Case,  82  Md.  435, 
3  Am.  Rep.  149,  and  there  is  no  conflict  be- 
tween these  cases.  Judges  Alvey  and  Miller 
sat  in  both  cases,  two  of  the  most  eminent 
Judges  who  ever  sat  in  this  court,  and  it 
cannot  be  said  that  they  repudiated  in  the 
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latter  anything  that  was  said  In  the  former. 
It  Is  the  understanding  and  Intention  of'  the 
parties — that  Is,  their  mutual  Intention — 
which  Is  to  govern  the  contract,  U  It  can  be 
reasonably  deduced  from  the  contract  itself; 
but  If  the  contract  Is  so  expressed  ui  to  be 
susceptible  of  one  Interpretation  asserted 
by  one  party  as  his  understanding,  and  of 
another  Interpretation  asserted  by  the  ad- 
Terse  party  as  his  understanding,  then  there 
la  no  mutual  intention  of  the  parties,  and 
that  interpretation  will  be  adopted  which 
will  uphold,  rather  than  defeat,  the  validity 
of  the  Instrument  These  are  not  special 
rules  for  the  construction  of  Insurance  con- 
tracts. They  are  but  the  application  to 
these  contracts  of  the  general  rule  of  con- 
struction to  all  contracts  "ut  ree  magls  valeat 
quam  pereat,"  the  propriety  and  necessity 
of  which  is  especially  apparent  where  the  In- 
surer alone  prepares  the  contract  and  em- 
bodies In  it  what  he  deems  proper. 

With  these  principles  in  mind,  we  will  now 
examine  the  clause  we  have  transcribed  and 
upon  the  construction  of  wliicb  the  decision 
must  depend.  An  analysis  of  that  clause  will 
In  our  opinion  show  that  the  company  has 
plainly  exempted  Itself  absolutely  from  loss 
caused  by  or  in  consequence  of  certain  condi- 
tions or  circumstances,  and  that  It  has  con- 
ditionally and  partially  exempted  itself  from 
loss  resulting  from  certain  other  causes,  con- 
ditions, or  circumstances:  (1)  It  has  abso- 
lutely exempted  Itself  from  "loss  caused  di- 
rectly or  Indirectly  by  Invasion,  insurrection, 
riot,  labor  strike,  dvll  war,  commotion,  mili- 
tary or  usurped  power";  all  these  being 
various  manifestations  of  vis  major.  (2)  It 
tias  absolutely  exempted  itself  from  loss  caus- 
ed by  the  exercise  of  any  paramount  civil 
authority  exerted  to  prevent  the  spread  of 
Are.  (3)  It  has  absolutely  exempted  itself 
from  loss  In  consequence  of  any  neglect  of  or 
deviation  from  police  or  municipal  regula- 
tions by  the  insured,  or  from  loss  by  the  neg- 
lect of  the  insured  to  use  all  reasonable 
means  to  save  and  preserve  property  at  and 
after  a  Are,  or  when  property  is  endangered 
by  fire  In  neighboring  premises.  (4)  It  has 
absolutely  exempted  itself  from  loss  by  theft 
at  or  after  a  Are.  (6)  It  has  (conditionally 
and  partially)  exempted  itself  from  loss  re- 
sulting from  explosion  of  any  kind  or  cause, 
or  the  bursting  of  a  boiler,  or  an  earthquake, 
or  hurricane,  or  lightning,  unless  In  any  of 
these  cases  fire  ensues,  and  in  that  event  it  Is 
liable  for  the  damage  b^  fire  only.  This  be- 
ing a  fire  policy,  there  Is  an  adequate  reason 
for  each  of  these  provisions,  which  abun- 
dantly Justifies  the  construction  we  have  in- 
dicated. When  social  disorder  and  violence 
reign,  it  has  been  found  by  experience  to  be 
necessary  to  contract  against  their  ettect  up- 
on certain  classes  of  obligations  such  as  those 
under  consideration,  and  where  the  state  or 
a  municipality  intervenes  and  destroys  the 
:kroperty  of  au  individual  for  the  common 


good,  an  insurer  ought  In  Justice  to  be  re- 
leased from  the  obligation  of  indemnity 
against  which  he  could  never  safely  contract. 
So  when  the  insured  by  his  own  neglect 
causes  or  directly  contributes  to'tiie  loss  in- 
sured against,  it  is  fit  that  be  should  bear 
the  loss  himself;  and  if  property  endanger- 
ed, but  not  destroyed  by  Are,  is  stolen  at  or 
after  the  Are,  It  does  not  come  within  the 
true  Intent  and  meaning  of  a  contract  of  in- 
demnity against  Are.  But  explosions  of  any 
kind,  the  bursting  of  a  boiler,  an  earthquake, 
a  hurricane,  or  even  lightning,  may  destroy 
property,  without  fire  ensuing,  and  then  such 
loss  does  not  naturally  come  within  tlie  scope 
of  a  Are  policy;  but  an  explosion  or  the 
bursting  of  a  boiler  may,  and  often  does,  re- 
sult In  Are  either  Instantaneous  or  latent. 
An  earthquake  or  a  hurricane  may  level  a 
building  and  scatter  fire  burning  within,  thns 
causing  the  complete  destruction  of  the  ma- 
terial. Lightning  very  generally  results  in 
instantaneous  Are,  and  is  therefore  made  in 
this,  as  In  most  Are  policies,  an  exception  to 
its '  associated  risks,  and  direct  loss  there- 
from may  be  assumed  by  specific  agreement 
noted  on  the  policy.  The  construction  of  this 
policy,  which  we  have  thus  Indicated  as  cor- 
rect in  view  of  the  reasons  above  stated  lend- 
ing to  It,  Is  also  sustained  by  the  structure  of 
the  clause  In  controversy  which  we  have 
pointed  «ut,  and  by  the  grammatical  rules 
applicable  to  determine  Its  meaning. 

The  bracketed  clause,  "[unless  fire  ensues, 
and.  In  that  event,  for  the  damage  by  fire 
only],"  both  grammatically  and  logically  em- 
braces each  of  the  destructive  forces  of  na- 
ture (not  necessarily,  but  sometimes  result- 
ing In  fire)  which  follow  and  are  all  alike 
bound  up  with  that  bracketed  clause.  For 
direct  loss  caused  by  these  independent  de- 
structive forces,  the  company  refuses  to  be 
bound,  but  contracts  to  make  good  the  loss 
caused  by  fire  ensuing  from  them.  If  any- 
thing is  needed  to  place  the  correctness  of 
this  Interpretation  of  the  policy  beyond 
doubt.  It  will  be  found  tn  the  closing  para- 
graph of  the  clause  In  question,  viz.,  "but 
liability  for  direct  damage  by  Ilghtnirg  may 
be  assumed  by  specific  agreement  hereon." 
It  Is  clear  beyond  question  from  this  lan- 
guage that  Indirect  loss  from  lightning  Is 
embraced  In  the  risk  assumed.  If  this  were 
not  so,  then,  to  give  any  meaning  to  that 
paragraph.  It  would  have  to  read  "but  liabil- 
ity for  all  or  any  damage  by  lightning  may 
be  assumed  by  specific  agreement  hereon." 
We  have  already  shown  that  the  words,  "ex- 
plosion of  any  kind,  bursting  of  a  boiler, 
earthquake,'  hurricane,  and  lightning,"  are 
subject  to  the  same  precise  qualifications  and 
limitations,  and,  if  the  policy  covers  Indirect 
loss  by  lightning,  there  Is  no  escape  from  the 
conclusion  that  It  also  covers  indirect  loss 
from  earthquake. 

The  construction  we  have  given  to  this 
policy  is  the  same  given  In  the  Borgfeldt 
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Caae,  supra,  by  tbe  General  Court  of  Ham- 
burg, to  a  policy  coutainlng  the  identical  lan- 
guage now  under  consideration.  That  court 
appears  to  be  constituted  of  one  law  Judge, 
and  two  lay  or  business  Judges,  and  we  are 
not  to  be  understood  to  refer  to  'that  case  as 
in  any  sense  authoritative ;  but  tbey  seem  to 
liare  brought  to  their  consideration  of  that 
case  excellent  common  sense,  which,  after 
all  la  said,  seems  to  be  the  best  solvent  of 
the  meaning  of  ordinary  language,  unless  the 
Instrument  Is  dearly  within  the  scope  of 
some  technical  and  imperative  rule  of  law 
which  is  made  conclusive.  In  the  course  of 
that  opinion  tbe  court  said:  *^'he  intention 
of  the  defendant  (alone)  is  of  less  Importance 
than  the  question  of  bow  this  intention  was 
expressed,  and  how,  from  an  unprejudiced 
point  T>f  view,  this  provision  is  to  be  constru- 
ed In  reference  to  the  remaining  provisions." 
This  was  said  in  reference  to  the  defendant's 
contention  that  its  intention  was  that  tbe 
exception  as  to  ensuing  Are  was  to  relate  on- 
ly to  explosion,  and;  after  the  same  course 
of  reasoning  which  we  have  adopted  in  this 
case,  the  court  adds:  "The  defendant  has, 
without  perhaps  sufficiently  considering  tbe 
conseQuences,  introduced  into  the  clause  tak- 
en from  the  standard  policy  tbe  words 
■bursting  of  a  boiler,  earthquake,  hurricane.' 
By  so  doing  It  has  effected  tbe  result  that  tbe 
contents  of  the  parenthesis  apply  also  to 
these  causes."  We  think  this  Is  sound  and 
persuasive  reasoning,  directly  suj^ortlng 
what  we  have  said  herein,  as  to  the  necessity 
of  mutuality  of  intention  of  the  parties  as 
to  the  construction  of  the  contract,  when 
there  are  two  possible  constructions,  one  of 
which  would  uphold  and  the  other  would  de- 
feat the  validity  of  the  instrument. 

While  ttie  precise  point  In  this  case  was 
not  presented  in  Dorsey's  Case,  supra,  where 
explosions  only  were  connected  with  the 
parenthetical  clause  as  to  loss  by  ensuing 
flre,  the  language  of  Judge  Alvey  on  page  79 
of  56  Md.  (40  Am.  Rep.  403)  In  discussing 
that  clause  is  strongly  suggestive  of  the 
views  we  have  expressed  here.  We  have 
been  refnred  tn  tbe  briefs  to  four  reported 
cases  arising  out  of  the  San  Francisco  fire, 
all  of  which  we  have  examined;  but  as  it 
was  admitted  at  the  argument  that  in  all 
these  cases  tbe  language  of  the  policies  was 
dilferent  from  that  at  bar,  and  as  we  do  not 
find  any  <rf  these  cases  controlling  in  this  case, 
tt  is  not  necessary  to  prolong  this  opinion  by 
aoy  special  reference  to  them,  and  we  cite 
tbem  here  only  as  in  a  general  way  bearing 
npon  the  question  before  us.  These  cases 
are:  Baker  &  Hamilton  v.  Williamsburg  City 
Fire  Ins.  C3o.  (C.  C)  157  Fed.  280 ;  Henry  Hllp 
Tanorlog  Co.  v.  Williamsburg  City  Flre  Ins. 
Ca  (ac.)  157  Fed.  285:  Richmond  Coal  Oo. 
V.  Commercial  Union  Oo.  (C.  C.)  159  Fed- 
986;  Board  of  Education  ▼.  Alliance  Ins.  Co. 
(0.  C.)  150  Fed.  994.  We  were  also  referred 
to  Williamsburg  City  Fire  Ins.  Co.  v.  Wil- 
tard  (C.  C.  A.)  164  Fed.  404,  which  also  grew 
73A.-U 


out  of  the  San  Francisco  flre.  There  also 
the  language  of  the  policy  Is  different  from 
that  at  bar,  but  the  general  reasoning  of  that 
decision  is  in  accord  vflth  the  views  we  have 
here  expressed. 

We  have  read  and  considered  carefully  tbe 
elaborate  brief  and  very  able  argument  of 
the  distinguished  counsel  for  the  appellant, 
but  we  are  not  able  to  adopt  their  views. 
Their  construction  requires  us  to  read  into 
this  clause  (upon  tbe  theory  that  this  is  ex- 
clusive a  flre  policy)  the  words  "by  flre" 
wherever  the  word  "loss"  occurs.  There  are 
two  insuperable  objections  to  this  course: 
First,  that  words  can  only  bS' imported  into 
a  written  instrument  when  it  is  impossible 
otherwise  to  reconcile  tbe  particular  clause 
with  other  parts  of  the  instrument.  Two  il- 
lustrations will  sulflce  to  show  that  this  ob- 
jection applies  to  the  present  case.  In  (Dom- 
mercial  Insurance  Co.  v.  Robinson,  64  lU. 
265,  16  Am.  Rep.  557,  the  policy  provided  that 
the  company  should  not  be  liable  "for  any 
loss  or  damage  by  flre  caused  by  means  of  in- 
vasion, eta,  *  •  *  nor  for  any  loss  caua^ 
ed  by  the  explosion  of  gunpowder,  etc."  The 
company  contended  that  the  words  "by  flre" 
should  be  read  into  the  latter  paragraph,  aft- 
er the  word  "loss" ;  but  the  court  would  not 
allow  It,  saying  the  difference  in  phraseology 
between  the  two  clauses  is  so  marked  that, 
when  we  consider  their  connection  with  each 
other,  we  cannot  resist  the  conclusion  that 
the  difference  was  intended."  In  Rerliner  t. 
Travelers'  Ins.  Co.,  121  Cal.  46S,  63  Pac.  918, 
41  li.  R.  A.  467,  66  Am.  St  Rep.  49,  the  pol- 
icy provided  for  double  damages  for  injuries 
sustained  "while  riding  as  a  passenger  In 
any  passenger  conveyance,  using  steam,"  etc. 
The  insured  was  killed  in  a  railway  accident 
while  riding  on  the  engine  drawing  a  passen- 
ger train,  and  the  company  contended  "that 
the  contract  itself  did  not  provide  for  death 
by  an  accident  while  riding  upon  a  locomo- 
tive, but  only  in  a  conveyance  intended  for 
passengers."  Tbe  court  held,  however,  that 
tbe  locomotive  was  a  part  of  tbe  conveyance 
provided  for  the  transportation  of  passen- 
gers,, and  that  tbe  company  "could  not  im- 
port into  that  clause  of  the  policy  conditions 
as  to  the  part  of  the  conveyance  in  which  the 
insured  must  I>e,  and  thus  by  construction 
work  a  forfeiture." 

For  all  tbe  reasons  we  have  stated,  we  are 
of  opinion  that  the  ruling  of  the  learned 
Judge  below  upon  questions  "b"  and  "c"  were 
correct 

In  reference  to  question  "d,"  the  appel- 
lants very  properly  declined  to  press  it,  as 
the  authorities  appear  to  be  quite  uniform 
that,  where  insurance  companies  expect  to 
rely  upon  a  constant  and  ever  ready  water 
supply  for  tbe  extinguishment  of  flres,  they 
must  clearly  provide  for  it  in  their  policies. 
Townsend  v.  Northwestern  Ins.  Co.,  18  N.  Y. 
168 ;  Le  Roy  v.  Park  Fire  Ins.  Co.,  39  N.  Y. 
56;  Houghton  v.  Manufacturers'  Fire  Ins. 
Co.,  S  Mete.  (Mass.)  114,  41  Am.  Dea  489: 
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Milling  Oo.  T.  Fire  Im.  Co.,  76  Cal.  239,  18 
Pac.  267;  Baker  &  Hamilton  t.  WlUlams- 
bnrg  City  Ins.  Co.  (0.  C.)  157  Fed.  283. 

Rulings  and  order  affirmed.  Costa  to  be 
paid  out  of  the  funds  In  the  hands  of  the  re- 
celTer. 


(110  Md.  447) 
LAUER  T.  MAYOR,  ETC.,  OF  CITT  OF 
BALTIMORE. 

(Court  of  Appeals  of  Maryland.     March  21, 
1909.) 

1.  MuificrPAi,  CoBPOSATioifs  (i  406*)  — Spb- 
oiAL  AssEssMiENT— Statutes— VALiorrT. 

The  right  to  assess  property  for  special  bene- 
fits resulting  from  local  improvements  is  a  val- 
id exercise  of  the  power  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent.  IMg.  f|  1001,  1002;  Dec. 
Dig.  {  406.*] 

2.  muwicipai,  cobpobatiolfs  (s  40s*)— ix)ca1, 
Improvemehts— Assessment  fob  Benefits 
— Statutobt  Pbovisioks— Construction. 

Baltimore  City  Charter  (Laws  1898,  p.  244, 
e.  123)  {  6.  authonzea  the  city  to  lay  out,  open, 
etc.,  all  streets,  etc.,  and  to  provide  tor  assess- 
ing the  expense  on  the  property  benefited.  Acts 
1904,  p.  492,  c.  274,  {  1,  provides  for  issuing 
stock  by  the  city  to  be  used  only  for  opening 
the  streets,  etc.,  of  the  annex  portion  of  the 
city,  and  section  2  creates  a  spe<;ial  commission 
known  as  the  "Annex  Improvement  Commis- 
sion." (Section  8  authorizes  the  commission  to 
open  and  lay  ont  any  street,  etc.,  and  gives  it 
all  powers  necessary  therefor  and  authorizes 
the  mayor  and  council  to  grant  by  ordinances 
any  further  powers  necessary  thereto.  Section 
6  authorizes  the  mayor  and  council  to  provide 
by  ordinances  the  proceedings  for  condemna- 
tion of  property  by  the  commission,  and  section 
10  empowers  them  to  authorize  by  ordinance 
the  commissioner  for  opening  streets  of  Balti- 
more city  to  perform  the  duties  of  the  annex 
Improvement  commission.  The  mayor  and 
council  pnssed  an  ordinance  authorizing  tbi> 
commissioner  for  opening  streets  to  perform  the 
duties  of  the  Annex  Improvement  Commission, 
and  provided  that  'n  condemning  and  opening 
streets,  etc.,  the  procedure  of  the  commissioners 
should  be  that  prescribed  in  relation  to  their 
ordinary  powers  of  the  same  nature.  Balti- 
more City  Charter  (Laws  1898,  pp.  339-3.t0. 
c.  123)  {§  172-195,  provide  the  procedure 
of  the  commissioners  for  opening  streets  in 
opening  streets,  and  section  175  authorized  the 
commissioners  in  such  cases,  after  ascertaining 
the  damages  for  which  the  owner  should  be' com- 
pensated, and  the  probable  expense  of.  the  im- 
provement, to  assess  all  the  property  the  owners 
of  which  are  directly  benefited.  Held,  that  the 
procedure  referred  to  by  the  ordinance  was  that 
prescribed  by  section  175  of  the  charter,  which 
expressly  provided  for  assessments  for  benefits, 
and.  giving  the  act  of  1904  a  strict  construction. 
it  did  not  exempt  property  in  the  annex  portion 
of  the  city  from  assessments  for  benefits,  so  that 
such  property  was  assessable  for  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dee.  Dig.  {  40&*] 

8.  MuNiciPAi,  Cobporations  (I  406*)— Obdi- 
WANCEs— Validitt— Conpobmitt  to  Statu- 
tory Pbovisions. 

The  ordinances  requiring  the  commission- 
ers for  opening  streets,  in  opening  streets  in 
the  annex  portion  of  the  city,  to  make  assess- 
ments for  benefits  was  a  valid  exercise  of  the 
power  given  It  by  Acts  1904,  p.  494,  c.  274,  |  3, 


to  grant  to  the  commissioners  such  further  pow- 
ers as  it  deemed  necessary  and  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1001;    Dec.  Dig.  | 

4.  MUNICIPAI,  COBPOBATIONS  (|  406*)  —  As- 
BEBSUENTS  POB  BENKPITa  —  PoWXRB— DEUC- 
OATION. 

While  ordinarily  the  charter  or  statutory 
powers  of  a  municipal  corporation  cannot  be  en- 
larged or  varied  by  ordinances,  a  city  may  be 
expressly  authorized  by  statute  to  confer  on  a 
commission  crested  thereby,  and  veeted  with 
certain  powers,  such  further  powers  as  the  city 
deems  neoesssry  to  execute  the  purpose  of  the 
commission,  so  that  AcU  1904,  p.  494.  c.  274,  I 
3,  authorizing  the  mayor  and  council  of  Balti- 
more city  to  grant  by  ordinance  to  the  Annex 
Improvement  Commission  any  further  powers 
it  deems  necessary  to  the  execution  of  tne  im- 
provements authorized  by  the  act,  was  valid. 

[Ed.  Note. — For  other  cases,  see  Municipai 
Corporations,  Cent  Dig.  |  1002;    Dec.  Dig.  | 

6^  Taxation  (|  204*)— Exemption— Statuto- 
bt Pbovisions— Instructions. 

Exemptions  from  taxation  are  strictly  con- 
strued. 

[Ed.  Note.— For  other 'cases,  see  Taxation^ 
Cent.  Dig.  i  322;    Dec.  Dig.  |  204.*] 

0.  Appeal  and  Ebrob  (|  22*)  —  Appeuatb 
Jurisdiction— Waiteb  or  Objections. 
Even  though  an  appeal  does  not  lie  to  the 
Court  of  Appeals  from  an  order  of  ibe  Bald- 
more  city  court  overruling  a  motion  to  quash 
proceediuKs  of  the  Improvement  commission  In 
opening  streets,  where  the  right  of  appeal  was 
not  questioned,  an  appeal  to  determine  whether 
property  improved  in  the  annex  portion  of 
Baltimore  dty  is  SBseRsable  for  benefits  will 
he  decided;  the  question  being  one  of  pnbUe 
interest. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  22.*] 

Appeal  from  Raltlmortt  City  Court;  Con- 
way W.  Sams,  Judge. 

Proceedings  by  Leon  Lauer  against  the 
Mayor  and  City  Council  of  the  City  of  Balti- 
more. From  an  order  overruling  a  motion  to 
quash  proceedings  for  the  opening  of  a  street 
in  BO  far  as  they  Imposed  an  assessment  for 
benefits,  plalntltT  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE,. 
PEARCD,  SCHMUCKEB,  BURKE,  THOM- 
.4S..«nd  HENRT,  JJ. 

Leon  B.  Oreenbaum,  for  appellant  W.  H. 
De  C.  Wright  and  Joseph  S.  Goldsmith,  for 
appellee. 

THOMAS,  1.  This  is  an  appeal  from  as 
order  of  the  Baltimore  city  court  overruling 
a  motion  to  quash  the  proceedings  of  the  com- 
missioners for  opening  streets  for  opening 
Bentalou  street  from  North  avenue  to  La- 
fayette avenue.  In  Baltimore  city,  in  so  far  u 
they  relate  to  the  assessment  of  benefits  on 
property  owned  by  the  appellant,  Leon  Lauer. 

The  street  proposed  to  be  opened,  and  the 
property  of  the  appellant  Is  in  what  is  called 
the  "Annex  Portion  of  Baltimore  City,"  and 
the  gronnd  of  the  motion  to  quash  Is  that  the 
commissioners  for  opening  streets,  acting  un- 
der the  authority   vested  in  them  by  Acts 
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I9M,  p.  402,  c.  274,  and  the  ordinances  passed 
In  pursuance  of  that  act,  have  no  power  to 
assess  benefits  on  property  In  that  portion  of 
the  city.  The  right  to  assess  property  in  par- 
ticular localities  to  the  extent  that  It  is 
deemed  specially  benefited  by  local  buprove- 
ments  is  to  be  referred  to  the  power  of  taxa- 
tion, and  has  been  recognized  and  sanctioned 
in  all  the  states.  The  theory  on  which  such 
assessments  are  made  is  that  "those  whose 
property  is  thus  enhanced,  and  who  thus  re- 
ceive peculiar  benefits  from  the  improve- 
ment, should  contribute  specially  to  defray 
its  cost"  1  Lewis,  Eminent  Domain,  $  6  (2d 
Ed.);  Gonid  v.  Mayor,  etc.,  of  Baltimore,  59 
Md.  378;  Bagerstown  v.  Startzman,  93  Md. 
609.  49  AtL  83&  The  power  to  make  such  as- 
sessments has  been  expressly  granted  to  the 
mayor  and  city  council  of  Baltimore,  and  has 
been  exercised  by  It  for  a  long  time.  Alex- 
ander V.  M.  &  C.  0.  of  Bait,  5  Gill,  383,  46 
Am.  Dec.  630.  By  section  6  of  its  new  charter 
(Laws  1898,  p.  244,  c.  123)  the  city  Is  author- 
ized: "To  provide  for  laying  out  opening, 
extending,  widening,  straigbteniog  or  closing 
np,  la  whole  or  in  part  any  street,  square, 
lane  or  alley  within  the  bounds  of  said  city, 
which  in  Its  opinion  the  public  welfare  or 
convenience  may  require.  To  provide  for  as- 
certaining whether  any,  and  what  amount  in 
value,  of  damage  will  be  caused  thereby,  and 
what  amount  of  benefit  will  thereby  accrue 
to  the  owner  or  possessor  of  any  ground  or 
improvements  within  or  adjacent  to  said  city, 
for  which  said  owner  or  possessor  ought  to 
be  compensated,  or  ought  to  pay  a  compensa- 
tion, and  to  provide  for  assessing  or  levying, 
either  generally  on  the  whole  assessable  prop- 
erty of  said  city,  or  specially  on  the  property 
of  persons  t)eiieflted,  the  whole  or  any  part  of 
the  damages  and  expenses  which  it  shall  as- 
certain will  be  incurred  in  locating,  opening, 
extending,  widening,  straightening  or  closing 
up  the  whole  or  any  part  of  any  street, 
square.  lane  or  alley  in  said  city." 

Acts  1904,  p.  492,  c.  274,  under  which,  and 
the  ordinances  passed  In  pursuance  thereof, 
the  commissioners  for  opening  streets  acted 
In  proceeding  to  open  Bentalou  street,  pro- 
vides, by  section  1,  for  the  Issuing  of  $2,000,- 
000  of  stock  by  the  mayor  and  city  council  of 
Baltimore,  and  that  the  proceeds  of  the  sale 
of  said  stock  "shall  be  used  only  for  the  pur- 
pose of  providing  the  costs  and  expenses  of 
condemning,  opening,  grading,  paving  and 
curbing  the  streets,  avenues,  lanes  and  alleys 
of  the  annex  portion  of  Baltimore  city,"  and 
by  section  2  for  a  special  commission,  "to  be 
known  as  the  'Annex  Improvement  Commis- 
sion."' 

Sections  3,  6,  6,  7,  9,  and  10  of  said  act  are 
as  follows: 

"Sec  8.  lliat  said  commission  shall  have 
the  right  and  power  to  condemn,  lay  out  open, 
extend,  widen,  straighten,  close,  grade  and 
pave  any  street  avenue,  lane  or  alley  or  any 
part  thereof,  from  curb  to  curb;  and  to  es- 
tablish and  fix  the  building  line  and  the  width 


of  the  sidewalks  on  any  street  avenue,  lane 
or  alley  now  existing  or  to  be  laid  out,  open- 
ed, extended,  widened,  straightened,  graded 
or  paved  in  the  annex  portion  of  the  dty  of 
Baltimore.  That  said  commission  shall  tiave 
all  powers  necessary  and  proper  In  the  exer- 
cise of  said  powers;  and  the  mayor  and 
city  council  of  Baltimore  are  hereby  authoriz- 
ed and  empowered  to  grant  by  ordinance  any 
further  powers  and  duties  it  shall  deem  nec- 
essary for  the  proper  execution  of  the  im- 
provements intended  to  be  made  by  this  act." 

"Sec.  6.  That  the  said  commission  hereby 
created  shall  be  the  agent  of  the  mayor  and 
city  councir  of  Baltimore  to  acquire  by  gift, 
purchase,  lease,  whatever  the  duration  of  the 
lease,  or  by  other  methods  of  acquisition,  or 
by  condemnation,  any  private  property  what- 
soever, including  streets,  avenues,  lanes  and 
alleys,  rights  or  Interests,  franchises,  privi- 
leges or  easement  that  may  be  required  to 
open,  widen,  extend,  straighten,  close,  grade 
or  pave  any  street  avenue,  lane  or  alley,  or 
to  broaden  any  sidewalk;  and  as  soon  as  the 
title  to  the  property  acquired  as  set  forth 
herein  has  been  certified  by  the  city  solicitor, 
said  commission  shall  have  the  same  convey- 
ed to  the  mayor  and  city  council  of  Baltimore, 
and  no  ordinance  shall  be  requisite  to  the  va- 
lidity of  such  conveyance;  said  streets,  aT- 
euues,  lanes  and  alleys  so  conveyed  shall  be- 
come public  highways,  subject  to  all  ordinan- 
ces and  resolutions  relating  to  streets,  ave- 
nues, lanes  and  alleys  In  the  city  of  Balti- 
more. That  authority  is  hereby  conferred  up- 
on the  mayor  and  city  council  of  Baltimore 
to  provide  by  ordinance  or  ordinances  the 
proceedings  for  condemnation  of  property  as 
herein  set  forth  by  the  said  commission. 

"Sec.  6.  Tliat  no  money  shall  be  expend- 
ed by  said  commission  to  pay  for  the  Im- 
provement of  sidewalks  in  the  said  annex,  but 
same  shall  be  done  at  the  expense  of  the  own- 
er or  owners  of  property  along  and  upon  the 
streets,  avenues  or  lanes  said  sidewalks  are 
to  be 'placed;  authority  is  hereby  given  said 
commission  to  assess  said  property  for  the 
cost  and  expenses  of  said  sidewalks,  and  to 
collect  the  same  as  now  prescribed  by  law  or 
ordinances. 

"Sec  7.  That  said  commission  is  hereby  au- 
thorized and  empowered  to  contract  with  any 
person,  persons,  company  or  corporation  for 
the  work  of  opening,  grading,  curbing  and 
paving  the  streets,  avenues,  lanes  and  alleys 
of  the  annex  as  Intended  by  this  act,  or  to 
employ  the  necessary  laborers,  help  and  as- 
sistants, skilled  and  unskilled,  and  perform 
the  work  under  their  own  supervision.  The 
costs  and  expenses  of  said  work  and  all  neces- 
sary expense  of  this  commission  to  be  paid 
out  of  the  loan  as  provided  in  section  1  of 
this  act,  upon  vouchers,  approved  by  the  said 
commission  or  its  chairman,  and  presented  to 
the  comptroller  and  city  register  of  the  dty 
of  Baltimore." 

"Sec.  9.  That  the  said  commission  is  here- 
by authorized  as  its  work  progresses  to  turn 
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orer  from  time  to  time  snch  completed  por- 
tions of  said  work  as  It  may  see  fit  to  the 
charge,  suiKrlntendence  and  control  of  the 
proper  city  officials,  and  shall  on  the  termina- 
tion of  its  work  turn  over  all  the  records, 
writings,  maps,  reports  to  the  commissioner 
for  opening  streets,  to  be  by  him  preserved 
and  to  be  used  as  the  papers  and  records  of 
his  office. 

"Sec.  10.  That,  provided,  however,  In  lieu 
of  said  commission  hereinbefore  provided  for 
In  section  2  of  this  act,  the  mayor  and  dty 
council  may  by  ordinance  authorize  and  em- 
power the  commissioner  for  opening  streets 
of  Baltimore  city  to  perform  the  duties  and 
functions  In  this  bill  heretofore  provided  for 
the  said  commission." 

By  section  8  the  commission  Is  not  only 
given  "all  powers  necessary  and  proper  in 
the  exercise  or'  the  powers  expressly  con- 
ferred, but  the  mayor  and  city  council  are 
"authorized  and  empowered  to  grant  by  or- 
dinance any  further  powers  and  duties  it 
shall  deem  necessary  for  the  proper  execu- 
tion of  the  Improvements  Intended  to  be  made 
by  this  act,"  and.  by  section  5,  "to  provide  by 
ordinance  or  ordinances  the  proceedings  for 
condemnation  of  property  as  herein  set  forth 
by  said  commission."  In  execution  of  this 
power  conferred  by  the  act  on  the  mayor  and 
city  council,  it  passed,  March  6,  1905,  Or- 
dinance No.  216,  by  which  the  commission- 
ers for  opening  streets  are  "authorized,  em- 
powered and  directed  •  •  •  to  perform 
the  duties  and  functions  In  said  act  provided 
for  the  Annex  Improvement  Commission," 
and  It  is  provided,  by  section  7:  "That  In 
condemning,  laying  out,  opening,  extending, 
widening,  straightening  or  closing  streets,  av- 
enues, lanes,  alleys,  or  parts  thereof,  under 
said  act,  the  procedure  of  the  said  commis- 
sioners for  opening  streets,  except  in  so  far 
as  they  shall  be  authorized  by  the  terms  of 
said  act  to  acquire  property,  rights  or  inter- 
ests, franchises,  privileges  or  easements 
through  voluntary  action  of  the  dtizen^  shall 
be  that  now  or  hereafter  prescribed  by  law 
In  relation  to  their  ordinary  duties  and  pow- 
ers of  the  same  natura" 

Now  the  procedure  of  the  commissioners 
for  opening  streets,  in  opening  streets  re- 
quired by  ordinance  to  be  opened,  is  prescrib- 
ed by  sections  172-195  of  the  city  charter 
(Acts  1898,  pp.  339-350,  c  123),  and  section 
175  provides  that :  "Whenever  the  mayor  and 
city  council  of  Baltimore  shall  hereafter  by 
ordinance  direct  the  commissioners  for  open- 
ing streets  to  lay  out,  open,  extend,  widen, 
straighten  or  close  up,  In  whole  or  In  part, 
any  street,  sqnare,  lane  or  alley,  within  the 
bounds  of  this  city,  the  said  commissioners, 
having  given  the  notice  required  by  law  of 
their  first  meeting  to  execute  the  same,  shall 
meet  at  the  time  and  place  mentioned  In  said 
notice,  and  from  time  to  time  thereafter,  as 
may  be  necessary,  to  exercise  the  powers  and 
];>erform  the  duties  required  of  them  by  said 
ordinance,  and  shall  ascertain  whether  any 


and  what  amount  of  value  in  damage  wUl 
thereby  be  caused  to  the  owner  of  any  right 
or  Interest  In  any  ground  or  improvements 
within  or  adjacent  to  the  city  of  Baltimore 
for  which,  taking  into  consideration  all  ad- 
vantages and  disadvantages,  such  owner 
ought  to  be  compensated;  and  the  said  com- 
missioners having  ascertained  the  whole 
amount  of  damages  for  which  compensation 
ought  to  t>e  awarded,  as  aforesaid,  and  having 
added  thereto  an  estimate  of  the  probable 
amount  of  expenses  which  will  be  incurred 
by  them  in  the  performance  of  the  duties  re- 
quired of  them,  as  aforesaid ;  and  also  of  the 
expenses  incurred  by  the  city  register  by  rea- 
son of  said  proceedings,  shall  proceed  to  as- 
sess all  the  ground  and  improvements  within 
and  adjacent  to  the  city,  the  owners  of  which, 
as  such,  the  said  commissioners  shall  decide 
and  deem  to  be  directly  benefited  by  accom- 
pllsbing  the  object  authorized  in  the  ordi- 
nance aforesaid,"  etc. 

As  the  sections  of  the  charter  referred  to 
contain  the  only  procedure  prescribed  by  law, 
it  is  evident  that  the  procedure  referred  to 
In  Ordinance  No.  216  Is  that  prescrll)ed  by 
said  sections,  and  that  the  commissioners 
for  opening  streets.  In  opening  streets  in  the 
annex  portion  of  the  city,  are  required  by 
the  ordinance,  after  "having  ascertained  the 
whole  amount  of  damage  for  which  compen- 
sation ought  to  be  awarded,"  etc.,  to  "pro- 
ceed," as  directed  by  section  175  of  the  char- 
ter, to  assess  benefits  on  all  property  deem- 
ed and  decided  by  them  to  be  directly  bene- 
fited thereby.  That  this  Is  the  proper  con- 
struction of  the  ordinance  would  seem  to  ad- 
mit of  little  doubt  The  procedure  adopted 
Is  that  prescribed  by  law  "In  relation  to  their 
ordinary  duties  and  powers  of  the  same  na- 
ture." These  "ordinary  duties  and  powers  of 
the  same  nature''  are  their  duties  and  powers 
In  opening  streets  directed  by  ordinance  to  be 
opened,  and  it  Is  the  procedure  prescribed  by 
the  charter  in  relation  to  them  that  they  are 
required  by  the  ordinance  to  follow  when 
opening  streets  under  the  act  of  1904.  The 
ordinance  could  not  have  been  more  explicit 
If  It  had  set  out  In  terms  the  procedure  to  be 
followed  by  the  commissioners.  Instead  of 
directing  them,  after  ascertaining  the  dam- 
ages, etc.,  to  assess  the  benefits,  etc.,  it  re- 
quires them  in  clear,  definite,  and  appropriate 
terms,  In  opening  streets  under  the  act  of 
1904,  to  do  the  things  they  are  required  to 
do  by  the  charter  when  opening  streets  di- 
rected by  ordinance  to  be  opened.  If  this  la 
not  the  proper  construction  of  the  ordinance, 
what  are  the  duties  and  powers  of  the  com- 
missioners In  opening  streets  under  said  act? 
The  act  simply  authorizes  them  to  open 
streets.  It  does  not  provide  what  they  shall 
do,  or  how  they  shall  proceed  in  order  to  ac- 
complish that  object  If  they  are  not  re- 
quired to  proceed  according  to  the  provisions 
of  the  charter,  how  are  they  to  proceed? 

The  learned  counsel  for  the  appellant  con- 
tends that  the  mayor  and  city  council  could 
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not  by  orainanoe  enlarge  or  modify  the  pow- 
ers given  by  the  act,  and  did  not  attempt  to 
do  so.  Ab  &  general  proposition  It  is  undoubt- 
edly true  that,  as  the  powers  of  a  municipal 
corporation  are  derived  from  the  law  and  Its 
charter,  these  powers  cannot  by  ordinance 
be  enlarged,  diminished,  or  varied,  t  Dillon, 
Mun.  Cor.  817  (4th  Ed.) ;  Baltimore  City  v. 
Flack,  104  Md.  1S6,  64  Atl.  702.  But  this 
mie  can  have  no  application  where  a  city  is 
expressly  authorized  by  law  to  confer  on  a 
commission  created  by  the  law,  aa  an  agency 
of  the  city,  and  vested  with  certain  powers, 
such  further  powers  as  it  may  deem  neces- 
sary for  the  proper  execution  of  the  work 
sought  to  be  accomplished,  and  where  the  city 
In  pursuance  of  such  authority  does  not  re- 
strict or  qualify  the  powers  conferred  by  the 
law,  but  grants  to  the  commission  such  addi- 
tional powers  as  in  Its  Judgment  are  neces- 
sary and  proper  to  be  exercised  by  It  in  the 
discharge  of  the  dntles  prescribed  by  the  law. 
Section  6  of  Ordinance  No.  216  requires  the 
commissioners  for  opening  streets  "to  per- 
form the  duties  and  functions  In  said  act 
provided  for  the  Annex  Improvement  Com- 
mission" ;  and  In  Flack's  Case  this  court  said 
that:  "The  power  to  adopt  section  6  of  the 
ordinance  was  expressly  conferred  on  the 
mayor  and  city  council  by  section  10  of  the 
act  of  1904  and  the  power  has  been  exercised 
In  almost  the  exact  language  In  which  It  was 
granted."  In  that  case  the  right  of  the 
mayor  and  city  council  to  confer  on  the  com- 
missioners for  opening  streets  the  powers 
granted  by  the  act  to  the  Annex  Improve- 
ment Commission  was  not  questioned,  and 
was  distinctly  recognized.  By  section  8  of 
the  act  of  1904  the  commission.  In  addition 
to  the  powers  therein  specified,  were  given 
"all  powers  necessary  and  proper  In  the  exer- 
cise of  said  powers,"  and  It  was  provided 
that  "the  mayor  and  city  oonncll  of  Balti- 
more are  hereby  authorized  and  empowered 
to  grant  by  ordinance  any  further  powers  and 
duties  It  shall  deem  necessary  for  the  proper 
execntlon  of  the  Improvements  intended  to 
be  made  by  this  act."  The  powers  which  the 
mayor  and  dty  council  were  authorized  to 
grant  were  not  the  "powers  necessary  and 
proper  in  the  exercise"  by  the  commission 
of  the  powers  expressly  granted,  for  they 
were  conferred  by  the  act  but  were  such  ad- 
ditional powers  as  It  deemed  necessary  for 
the  proper  execution  of  the  work  of  the  com- 
mission. The  mayor  and  city  council,  as  we 
have  seen.  Is  authorized  by  Its  charter  to 
provide  for  benefit  assessments;  and.  If  by 
Ordinance  No.  216,  It  conferred  on  the  com- 
missioners for  opening  streets,  when  acting 
as  the  Annex  Improvement  Commission,  pow- 
ers not  expressly  granted  by  the  act  of  1904, 
It  did  80  In  pursuance  of  the  provisions  of 
that  act. 

In  Flack's  Case  It  was  contended  that  sec- 
tion 7  of  Ordinance  No.  216  was  Invalid  be- 
canse  of  the  alleged  unconstitutionality  of 
section  10  of  the  act  of  1904,  and  that.  If  It 


was  not  for  that  reason  Invalid,  It  curtailed 
the  powers  of  the  Annex  Improvement  Com- 
mission, but  the  court  held  that  the  act  of' 
1904  was  constitutional  "^throughout  all  of  its ' 
.provisions";    and  as  section  7  of  the  ordl-' 
nance  did  not  Import  "into  Ordinance  No.  216 
any  municipal  legislation  which  Is  hostile  to' 
the  Act  of  1904,"  It  was  valid.    While  in  that' 
case  the  court  wafl  not  dealing  with  the  right 
of  the  mayor  and  city  council  to  grant  to  the. 
commissioners  for  opening  streets  the  power' 
to  make  benefit  assessments.  It  did,  as  we' 
have  said,  recognize  the  right  of  the  mayor 
and  city  council,  under  the  provisions  of  the 
avt,  to  confer  on  the  commissioners  for  open-" 
Ing  streets  the  powers  of  the  Annex  Improve*' 
ment  Commission.    If,  by  vli^e  of  the  act,' 
the  mayor  and  city  council  could  confer  ob' 
the  commissioners  for  opening  streets  «x-' 
traordinary  powers  not  previously  possessed; 
by  them,  there  Is  AO  reason  why  It  could  not,* 
under  the  express  authority  of  the  act,  grant' 
to  the  commissioners  such  powers  as  were' 
exercised  by  them  In  the  discharge  of  theU' 
duties  under  the  charter.    But  it  is  not  nec- 
essary to  further  discuss  the  authority  of  thcf 
mayor  and  city  council   to  pass  Ordinance' 
No.  216,  for  In  Flack's  Case  this  court  said' 
that   the   act  of   1904   was   "constitutional 
throughout  all  of  Its  provisions."    The  au- 
thority glvot  by  the  act  to  the  mayor  and' 
city  council  to  grant  to  the  commissioners' 
for  opening  streets  additional  powers  is  there-' 
fore  a  valid  provision,  and  the  mayor  and  dtyf 
council  had  the  right  to  exercise  It. 

Appellant   further  Insists   that  the  Inten- 
tion of  the  Legislature,  as  gathered  from  the* 
provisions  of  the  act,  was  that  benefit  assess-' 
ments  should  not  be  made,  and  for  that  con-' 
structlon  relies  upon  sections  1, 6,  and  7.  Sec-' 
tion  1  provides  that:   "The  proceeds  of  the' 
sale  of  said  stock  shall  be  used  only  for  the' 
purpose  of  providing  the  costs  and  expenses' 
of  condemning,  opening,  grading,  paving  and 
curbing  streets,  avenues,  lanes  and  alleys  of 
the  annex  portion  of  Baltimore  city."  The  ev-' 
Ident  meaning  of  this  provision  Is  that  the 
city  shall  not  apply  the  money  received  from' 
the  sale  of  the  stock  to  other  purposes  than' 
those  specified  by  the  act.     Section  6,  after 
declaring  that  the  commission  shall  not  pay 
for  the  Improvement  of  sidewalks,  provides' 
that  the  costs  of  such  Improvements   shall  be 
paid  by  the  owners  of  prbperty,  and  that  the' 
commission  shall  assess  the  property  for  the' 
same,  and  section  7  authorizes  the  comrals-' 
slon  to  contract  fbr  the  work  of  opening, 
paving,    etc.,   or  to   employ    the   necessary' 
laborers,  etc.,  "and  perform  the  work  under 
their  own  supervision,"  and  to  pay  the  costs" 
of  said  work,  and  all  necessary  expenses  of' 
the  commission,  out  of  the  proceeds  of  the 
loan  provided  for  by  the  act.     "We  do  not. 
find  In  either  of  these  sections  any  references' 
to  assessments  of  braeflts  In  connection  with 
the  costs  and  eicpenses  of  opening  streets;' 
and,  as  the  charter  expressly  provides  fo» 
such  assessments,  and  the  rule  Is  that  exemp- 
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tlons  from  taxations  are  to  be  strictly  con- 
strued. It  cannot  be  successfully  contended 
that  tbey  evidence  au  Intention  of  tbe  Legis- 
lature to  exempt  property  in  the  annex  por- 
tion of  the  city  from  such  assessments. 

In  Richmond  v.  Daniel,  14  Grat  (Va.)  S87, 
referred  to  in  a  note  to  section  763,  2  Dil- 
lon, Mun.  Cor.  (4th  Ed.),  the  court  held  that 
"exemptions  from  taxation  are  to  be  con- 
strued strictly;  and,  when  tbe  power  of 
taxation  has  been  once  conferred,  it  Is  not 
to  be  crippled  or  destroyed  by  strained  in- 
terpretation of  subsequent  laws."  In  the 
case  of  Sindall  v.  Baltimore  City,  93  Md. 
626,  49  AQ.  645,  this  court  said:  "This  pro- 
▼lao  la  a  restriction  of  the  power  of  the 
municipality  to  levy  more  than  a  designated 
rate  of  taxes  on  property  annexed  to  the  city 
Umlts,  until  a  preocribed  condition  has  been 
complied  with.  Like  every  other  exemption 
from  taxation,  it  must  be  strictly  construed. 
The  taxing  power  is  never  presumed  to  tie 
surrendered,  and  tiieref  ore  -  every  assertion 
that  it  has  been  relinquished  must,  to  be 
Offlcadons,  be  distinctly  supported  by  clear 
and  unambiguous  legislative  enactment." 
See,  also,  Balto.  v.  Greenm't  Cemetery.  7  Md. 
S17,  and  cases  collected  in  note  to  Perkins' 
odltion.  Tbe  inquiry  In  tills  connection  is 
not  whether  the  act  conferred  on  the  com- 
mission power  to  make  benefit  assessments, 
but  whether  the  provisions  of  the  act  show 
■ucb  a  clear  and  well-defined  purpose  of  the 
Legislature  to  prohibit  such  assessments  as 
to  render  invalid  an  ordinance  requiring  the 
commissioners  to  make  them,  and  passed  in 
pursuance  of  an  authority  to  grant  to  the 
commissioners  additional  powers.  Judged 
firom  that  point  of  view,  and  assuming  that 
tbe  Legislature  did  not  by  the  act  grant  to 
tbe  commission  power  to  make  assessments, 
it  was  necessary  to  make  other  provision 
for  the  payment  of  the  costs  and  expenses, 
and  it  does  not  therefore  follow  because  such 
provision  was  made  that  the  Legislature 
intended  to  prohibit  the  mayor  and  city 
council  from  requiring  benefit  assessments 
to  be  made.  In  the  event  that  it  deemed 
proper  to  do  so. 

As  the  act  of  1904  authorizes  the  mayor 
an4  city  council  to  grant  to  the  commission 
such  further  powers  as  It  deemed  necessary 
and  proper,  and  as  there  is  nothing  in  the 
provisions  of  the  act  prohibiting  tbe  mayor 
and  city  council,  in  the  exercise  of  that  au- 
thority, from  conferring  on  the  commission- 
ers power  to  make  benefit  assessments,  Or- 
dinance No.  216,  which  requires  the  commis- 
sioners, in  opening  streets  in  the  annex  por- 
tion of  the  city,  to  make  such  assessments, 
was  a  valid  exercise  by  the  mayor  and  city 
council  of  tbe  i)ower  j^ven  to  it  by  ttie  act, 
and  the  order  of  tbe  court  below  overruling 
the  motion  to  quash  the  proceedings  of  the 
commissioners  for  opening  streets  must  there- 
fore be  affirmed.    We  must  not,  however,  be 


understood  as  determining  that  an  appeal 
lies  to  this  court  from  an  order  of  tbe  Bal- 
timore city  court  overruling  a  motion  to 
quash  the  proceedings  of  the  commissioners 
for  opening  streets  in  opening  streets;  but, 
as  the  right  to  appeal  in  this  case  was  not 
questioned  by  counsel,  and  as  tbe  question 
of  tbe  right  of  the  commissioners  to  asseai 
benefits  is  one  of  public  interest,  we  have 
deemed  it  proper  to  decide  It  . 
Order-  afilrmed,  with  cogta. 


cn  Vt  M« 
ABBOT  T.  LA  POINT. 

(Sapreine  Court  of  Vermont    Brattlebonx    Hay 
31,  1909.) 

1.  Frauds,  Statutb  of  (f  123*)— Obal  Aa- 

BIORMENT  OF   LEASE— EffTATE   CREATED, 

Under  V.  S.  2218  (P.  8.  2.->S_').  providing 
that  an  interest  in  land  crrated  withnot  a  writ- 
ing Bhall  be  an  estate  at  will  only,  an  oral  as- 
signment of  a  lease  creates  a  tenancy  at  will. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  272;  Dpc  Pifc.  f  123;* 
Landlord  and  Tenant,  Cent  Dig.  f  409.] 

2.  IiANDtOKD  AND  TXIfAlIT  (f  120*>— TeNANOX 
AT  WlU/— ElFFECT  OF  ASSIONMBNT. 

A  tenant  at  will  having  no  interest  that  b* 
can  convey,  bia  attempt  to  convey  ends  bis  ten- 
ancy. 

fEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  420;   Dec.  Dig.  |  120.*] 

8w  Evidence  ({  353*)- Lease— P>fect  op  Rb- 

ooBDiNo  After  Cokmencgment  of  Action. 

An  assignment  of  a  lease  is  admissible  in 

evidence,   though  not   recorded  until  after  the 

commencement  of  the  action. 
[Ed.    Note.— For  other   cases,   see    EvidencCb 

Cent  Dig.  i  1421;  Dec.  Dig.  f  353.*] 

4.  EviDBNOT  (f  353*)— Aduissibilitt— Deeds 

— Necbssitt  fob  Recobd. 

As  the  delivery  of  a  deed  passes  the  title, 
a  deed  ma^  l>e  read  in  evidence  if  recorded  lie- 
fore  the  trial,  though  not  recorded  at  the  com- 
mencement of  the  action. 

[E}d.'  Note.— For  other  cases,  see  BvidenoSk 
Gent  Dig.  |  1421 ;   Dec.  Dig.  {  353.*] 

6.  Fbauds,   Statute  of  (S  123*)— Obal  As- 

bionwent  of  Lease— Effect  as  Estoppel. 
A  lessee  is  not  estopped  to  assert  his  right 
to  possession  of  the  premises,  as  agninst  a  third 
person,  by  an  oral  assignment  of  his  lease. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  I  123.*] 
6.  Landlobd  and  Tenant  ({  285*)— AcmoR 

FOR  Possession— Evidence-Advantaobs. 
In  an  action  to  recover  possession  from  a 
tenant  at  will,  plaintiff  may  show,  on  the  quee- 
tion  of  damages,  in  what  seasons  of  the  year  the 
profit  in  the  business  for  which  the  premises 
were  used  was  made  in  that  locality. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dee.  Dig.  |  285.*] 

Exceptions  from  Windsor  County  Court; 
Geo.  M.  Powers,  Judge. 

Action  In  ejectment  by  Sherman  F.  Abbot 
against  Ezra  La  Point  Plaintiff  had  Judg- 
ment, and  defendant  brings  exceptions.  Ex- 
ceptions overruled,  and  Judgment  affirmed. 

Argued  before  ROWELL,  C  J.,  and  MUN- 
80N,.  WATSON,  and  HASBLTON,  J  J. 
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Stlckney,  Sargent  &  Skeels,  for  plaintiff. 
Davla  ft  DavlB  and  8.  E.  Emery,  for  defend- 
ant. 

MUNSON.  J.  August  4,  1003,  J.  B.  Brown 
leased  certain  premises  to  H.  B.  Partridge 
for  five  years  by  an  Instrnment  duly  executed 
and  recorded.  Partridge  put  In  certain  fiz- 
tnres  and  occupied  the  premises  as  a  meat 
market  until  December  18,  1905,  when  he  sold 
his  Interest  under  the  lease  and  gave  posses- 
sion of  the  premises,  fixtures,  and  stock  to  J. 
P.  Meany.  Meany  occupied  nntil  March  1, 
1906,  when  he  sold  bis  Interest  under  the 
lease  and  gave  possession  of  the  premises  and 
pn^)erty  therein  to  the  plaintiff.  E^ach  of 
the  above  transactions  was  accompanied  by 
the  delivery  of  an  unsigned  incomplete  carbon 
copy  of  the  lease  from  Brown  to  Partridge. 
Each  of  the  above  assignees  paid  to  Brown 
the  rent  accming  during  his  occupancy.  The 
plaintiff  occupied  the  property  until  Septem- 
ber 21.  1906,  when  he  "sold  out"  to  Geo.  H. 
Sennet,  and  put  him  In  possession  of  the 
premises,  fixtures,  and  stock.  Some  time  In 
October  plaintiff's  father  delivered  to  Bennet 
the  carbon  copy  above  mentioned,  by  what 
aotborlty  did  not  appear.  November  16th 
plaintiff  gave  Bennet  a  bill  of  sale  of  the  flz- 
tnres  and  stock  with  a  schedule  of  Items  at- 
tadied,  and  received  from  Bennet  a  chattel 
mortgage  of  the  same  to  secure  a  part  of  the 
purchase  price.  Accompanying  the  bill  of 
sale  was  a  supplemental  agreement  which 
provided  that  Bennet,  if  he  gave  sufilclent 
prior  notice,  might  return  any  or  all  of  said 
personal  property,  except  the  stock  In  trade 
and  the  cart,  on  the  1st  day  of  April,  and 
have  the  same  credited  on  the  chattel  mort- 
gage, and  which  authorized  the  plaintiff  to 
■ell.  or  remove  any  or  all  of  the  same  proper- 
ty previous  to  April  Ist,  on  giving  proper  no- 
tice. There  was  no  other  writing  between 
them. 

April  1,  1007,  pursuant  to  notice  given 
March  11th,  Bennet  returned  to  the  plaintiff 
certain  of  the  property,  including  the  fix- 
tures, and  under  date  of  March  30th  plain- 
tiff discharged  the  chattel  mortgage.  March 
I4th  Bennet  sold  some  of  the  remaining  prop- 
erty to  the  defendant,  and  executed  and  de- 
livered to  him  an  assignment,  written  on  the 
badi  of  the  carbon  copy  before  mentioned, 
and  covering  all  his  Interest  In  the  premises 
descritied  therein;  and  on  the  Ist  day  of 
April  he  gave  defendant  possession  of  tbe 
property  so  sold  and  assigned.  Soon  after 
this  tbe  plaintiff  found  defendant  in  posses- 
irion  and  offered  to  sell  him  the  property  re- 
turned by  Bennet,  and  on  his  refusing  to  buy 
it  demanded  possession  of  the  premises,  and 
on  Ills  refusing  to  surrender  them  brought 
this  action  of  ejectmott.  An  assignment 
fnMD  Partridge  to  Meany,  dated  December  18, 
190S,  acknowledged  April  6, 1907,  and  record- 
ed December  12, 1907,  and  one  from  Meany  to 
the  plaintiff,  not  dated,  acknowledged  April 


5,  1907,  and  recorded  December  12, 1907,  both 
duly  witnessed,  and  each  conveying  all  the 
assignor's  interest  in  the  Brown  lease,  were 
offered  in  evidence  by  the  plaintiff  and  re- 
ceived subject  to  defendant's  exception.  The 
first  assignment,  dated  December  18,  1805, 
was  in  fact  signed  about  April  1,  1907,  and 
after  the  defendant  had  taken  possession  of 
the  premises.  Both  were  made  before  the  suit 
was  brought,  and  both  were  recorded  before 
the  trial. 

We  find  nothing  in  the  writing  given  by  the 
plaintiff  to  Bennet  that  can  be  held  to  cover 
an  assignment  of  the  leasa  Tl>e  defendant 
did  not  construe  it  differentiy,  for  he  object- 
ed to  its  introduction  on  the  groand  that  it 
related  to  tbe  personal  property  only,  and  not 
to  the  occupancy  of  the  premises.  There  is 
nothing  in  the  exceptions  regarding  the  pay- 
ment of  rent  by  Bennet  to  the  lessor,  and  the 
testimony  is  not  referred  to.  So  there  is  no. 
basis  for  the  assumption  that  the  lessor  ac- 
cepted Bennet  as  tenant  in  place  of  the  plain- 
tiff, and  no  occasion  to  examine  the  eajse 
along  that  line.  If  Bennet  obtained  any 
right  to  the  premises  from  the  plaintiff,  it 
must  have  been  by  virtue  of  some  oral  agree- 
ment. If  there  was  an  oral  assignment  of 
the  lease  from  tbe  plaintiff  to  Bennet,  it 
created  a  tenancy  at  will  only.  V.  S.  2218 
(P.  S.  2582) ;  Amsden  v.  Atwood,  68  Tt  322, 
35  Ati.  311.  A  tenant,  at  will  has  no  in- 
terest that  he  can  convey,  and  an  attempt 
to  convey  ends  his.  tenancy.  2  Bl.  Com.  146; 
1  Mash.  Real  Prop.  393.  Bo  the  defendant 
acquired  nothing  by  Bennet's  assignment  of 
his  interest  in  the  premises.  The  assign- 
ments received  against  the  defendant's  ob- 
jection gave  the  plaintiff  a  valid  legal  title 
before  the  commencement  of  the  suit,  and 
they  were  properly  received  In  support  of  the 
action,  although  not  recorded  when  the  suit 
was  brought  The  delivery  of  a  deed  duly 
executed  passes  the  title,  and  it  may  be  read 
in  evidepce  If  recorded  before  the  trial.  Har- 
rington T.  Gage,  6  Vt  532.  We  see  no  ground 
upon  which  the  plaintiff  can  be  estopped 
from  asserting  his  title.  It  Is  claimed  that 
the  plaintiff  was  guilty  of  gross  negligence 
which  operated  to  deceive  the  defendant,  but 
counsel  do  not  undertake  to  specify  the  mat- 
ters relied  upon. 

The  court  directed  a.  verdict  for  the  plain- 
tiff and  submitted  tbe  question  of  damages. 
The  rent  was  payable  In  equal  monthly  in- 
stallments. A  witness  improved  by  the  plain- 
tiff on  the  question  of  damages  was  permit- 
ted to  state  in  what  season  of  the  year  the 
profit  in  that  business  was  made  in  that  lo- 
cality. This  was  objected  to  because  there 
was  no  allegation  of  special  damages,  and 
was  received  as  explanatory  of  the  witness' 
testimony  regarding  the  damages.  No  error 
appears. 

The  other  exceptions  are  disposed  of  by  tlw 
views  above  expressed. 

Judgment  aGBrmed. 
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SAWYER  ▼.  MASONIC  PHOTECTIVB 

ASS'N. 
(Supreme  Court  of   New  HampaUr*.     Merri- 
mack.   May  4,  1909.) 
INBUBANCE  (5   787*)— Bbnkkit  Okbtifioatb— 

,    CONSTBUCTIO.N    OF   POLICY. 

Under  a  benefit  certificate  providing  that  a 
disability,  to  constitute  a  claim  for  sickness, 
ahall  require  absolute,  necessary,  continuous 
confinement  to  the  house  for  not  less  than  14 
days,  etc.,  insured  was  not  entitled  to  a  benefit 
where,  though  he  was  totally  disabled  from  la- 
boring, he  was  not  confined  to  his  bouse,  but 
was  able  to  and  did  walk  a-  quarter  of  a  mile 
from  his  bouse  to  a  barber  shop. 

.[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  787.*] 

.  Transferred  from  Superior  Court,  Merri- 
mack County. 

Action  by  George  W.  Sawyor  against  the 
Masonic  Protective  Association.  Verdict  for 
plaintiff.  Transferred  from  the  superior 
court  on  defendant's  exception  to  the  denial 
of  a  motion  for  nonsuit.  Exception  sus- 
tained. 

>  Assumpsit  for  an  Indemnity  under  a  ben- 
efit certiflcate.  The  certificate  contains  the 
following  proTlslonB:  "A  disability,  to  con- 
stitute a  claim  for  sickness,  •  •  •  shall 
require  absolute,  necessary,  continuous  con- 
finement to  the  house  for  not  less  than  four- 
teen days.  •  •  •  And  no  disability 
•  •  •  shall  constitute  a  claim  for  a  long- 
er period  than  the  Insured  shall  be  totally 
disabled  and  absolutely,  necessarily,  contln- 
'ftously,  confined  to  his  house." 
'  The  plaintllTs  evidence  tended  to  show 
these  facts:  He  was  a  grocer,  and  was  seri- 
ously sick  and  totally  Incapacitated  for  la- 
t  from  May  2d  to  September  10th.    May 

st  his  physician  began  to  treat  him  at  bis 
itouse  for  paralysis  of  the  throat  and  other 
troubles  connected  therewith.  He  was  con- 
fined to  his  house  in  Franklin  from  that  time 
imtil  July  8th,  except  that  be  went  once  or 
twice  a  week  to  the  office  of  his  physician 
(or  X-ray  treatment,  and  on  some  of  these 
Occasions  went  beyond  the  office  to  a  barber 
shop  a  quarter  of  a  mile  distant  from  his 
house.  He  occasionally  stepped  Into  his 
itote,  but  did  no  work  there.  July  8th  he 
went  to  York  Beach  by  advice  of  his  physi- 
cian. On  the  way  he  consulted  a  specialist 
In  Boston,  and  while  at  the  beach  was  driv- 
oi  to  a  barber  shop  twice  a  week. 

Leach,  Stevens  &  Couch,  for  plalntifl. 
Henry  F.  Hollis,  for  defendant. 

PEASLEES,  J.  The  plaintiff  relies  upon 
Scales  T.  Association,  70  N.  H.  490,  48  Atl. 
1064.  He  claims  that  the  case  Is  authority 
tor  the  proposition  that  total  disability  to 
labor  entitles  him  to  recover,  although  he 
was  not  In  any  sense  confined  to  bis  house. 
It-  such  a  conclusion  is  to  be  drawn  trom 
what  is  said  In  the  first  paragraph  of  the  opin- 


ion In  that  case,  It  cannot  now  be  followed. 
The  disability  is  to  be  such  as  to  ordinarily 
confine  one  to  the  house  as  a  matter  of  ne- 
cessity. As  was  said  in  the  Scales  Case, 
the  confinement  is  not  a  condition  precedent. 
If  the  insured  were  taken  out  because  the 
house  was  on  fire,  or  if  be  were  carried  to 
a  hospital  in  an  ambulance.  It  would  not  de- 
feat a  recovery;  but  that  case  does  not  de- 
cide that  one  can  recover  under  tbis  policy 
when  he  is  totally  Incapacitated  to  labor, 
yet  in  no  sense  confined  to  his  bouse.  To  so 
hold  wonid  be  to  refuse  to  give  any  sub- 
stantial meaning  to  the  plain  language  used 
by  the  parties  in  making  their  agreement. 
The  term  used  is  to  I)e  given  a  reasouaole 
Interpretation.  It  is  not  to  be  read  out  of 
the  contract 

If  necessity  for  confinement  to  die  hoa0e 
is  only  an  evidentiary  fact  it  is  one  that 
must  appear.  The  disability  must  be  of  a 
nature  to  ordinarily  confine  one  to  the  house. 
This  la  recognized  In  the  Scales  Case,  and 
most  of  the  opinion  is  devoted  to  showing 
that  the  essential  fact  existed.  There  was 
in  that  case  not  only  a  substantial,  but  a 
literal  and  technical,  confinement  of  the  In- 
sured to  his  house.  The  case  at  bar  pre- 
sents a  different  state  of  facts.  One  who 
Is  able  to,  and  does,  walk  a  quarter  of'  a 
mile  from  his  bouse  to  a  barber  shop,  Is  not 
then  either  "connected  with"  or  "appurte- 
nant" to  his  house.  No  one  would  think  of 
saying  he  was  confined  to  the  house.  Among 
people  in  general,  the  concIUBlve  answer  to 
the  assertion  that  be  was  so  confined  would 
be  that  he  was  se^i  walking  the  streets  a 
quarter  of  a  mile  from  his  dwelling.  It 
was  largely  upon  the  ground  of  such  general 
or  common  understanding  of  the  meaning  of 
the  torms  used  that  the  Scales  Case  was 
decided.  The  same  principle  should  prevail 
here.  As  in  that  case,  there  was  not  to  be 
a  strict  construction  of  the  terra  as  a  con- 
dition precedent  so  here  there  cannot-  be  a 
technical  application  of  the  langnage  used 
In  a  part  of  the  opinion  In  the  Scales  Case. 
Tbe  contract  and  the  opinion  In  the  former 
case  are  both  to  be  Interpreted  reasonably. 
Construed  In  this  way,  the  policy  Is  not  de- 
ceptive. As  It  cannot  be  presumed  that  the 
association  intended  to  deceive  the  Insured 
(Scales  V.  Association),  neither  can  It  be  m- 
ferred  that  the  Insured  Intended  to  over- 
reach the  Insurer.  If  he  desired  to  Insure 
himself  against  Incapacity  to  labor  or  trans- 
act business,  language  could  easily  have 
been  used  to  express  the  contract  An  un- 
qualified agreement  could  have  been  made. 

The  case  differs  essentially  In  its  fncts 
from  tbe  one  relied  upon.  There  was  here 
no  evidence  to  support  a  finding  that  tbe 
plalntlfTs  disability  was  of  tbe  class  insured 
against,  and  the  motion  for  a  nonsuit  should 
have  been  granted. 

E3xceptlon  sustained.    All  concur. 
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(7S  N.  H.  273) 

STATE  T.  SPIRITUOUS  I/IQUOES. 
(Sapreme  Court  of  New  Hampshire.    Merri- 
mack.   May  4,  1909.) 

1.  IRTOXICATTNO    LlQUOBB   ({  250*)— OOHDEM- 
HATION— GBOUNDS. 

That  an  oiScer  has  possession  of  spirituous 
liqaors,  taken  from  the  owner  who  kept  them 
for  illegal  sale  does  not  alone  authorize  their 
condemnation,  but  they  must  have  been  legally 
seized  pursuant  to  a  lawful  warrant 

[Ed.  Note.— For  other  cases,  see  Intoxicating  . 
Liqnois,  Dec.  Dig.  §  250.*] 

2.  INTOXICATINO    IjIQUOBB  (|  249*)— SEABCH— 

Rbtubn. 

In  the  absence  of  a  return  of  a  search  and 
seizure  of  intoxicating  liquors,  alleged  to  have 
been  unlawfully  kept  for  sale,  it  will  be  pre- 
sumed that  none  was  made^  and  that  the  owner 
was  illegally  deprived  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  |  249.*] 

8.  Intoxicating  Liquobs  (i  249*)— Sbizube— 

Wabbant— Retubn. 

A  return  is  an  essential  part  of  a  warrant 
for  a  search  and  seizure  of  liquor  alleged  to  have 
been  unlawfully  kept  for  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  249.*] 

4.  Intoxicating  Liquobs  (8  249*)— Seabches 
AND  Seizubbs — Wabbant— Retubw—Inven- 

TOKT. 

An  unsigned  inventory  of  liquors  seized  un- 
der a  search  warrant  did  not  constitute  a  re- 
turn of  the  warrant,  nor  a  substantial  compli- 
ance with  its  command,  or  with  Pub.  St.  1901, 
c.  2.51,  {  3,  re<|uiring  the  officer  to  make  return 
of  his  proceedings  on  the  warrant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  384;   Dec  Dig.  §  249.*] 

6.  Intoxicating  Liquobs  (§  252*)- Seizubh— 

FOBFErnjBE. 

In  'the  absence  of  the  officer's  return  of  a 
search  and  seizure  of  liquors  in  accordance  with 
the  command  of  the  writ,  no  decree  forfeiting 
the  liquors  can  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  252.*] 

&  IirroxiCATino  Liquobs  (|  240*)— Seizube— 

RirruBN— Amendment. 

Under  Pub.  St  1901,  c  222,  (S  ^,  8.  pro- 
viding that  no  writ  return,  or  other  proceedings 
shall  be  abated  for  any  error  or  mistake,  when 
the  person  or  case  may  be  rightly  understood  by 
the  court,  nor  for  any  defect  or  want  of  form 
or  addition  only,  and  authorizing  amendments 
in  matters  of  substance  on  terms,  to  prevent  in- 
jostice,  a  warrant  for  the  search  and  seizure  of 
intoxicating  liquors  illegally  kept  for  sale,  de- 
fective for  want  of  return,  may  be  amended  to 
supply  the  defect 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  249.*] 

7.  Intoxicating   Liquobs  (§■  230*)— Fobfkx- 
tube  —  Pbocebdinos  —  Capaoitt  to  Inbti- 

TOTE. 

ITnder  Laws  1905,  p.  630,  c.  117,  $  3  (Pub. 
St  1901,  c  112,  i  35),  specially  requiring  the 
connty  solicitor  to  enforce  the  liquor  laws,  the 
fact  that  a  Justice  of  the  peace  issued  a  warrant 
for  the  seizure  of  liquors  did  not  deprive  the 
county  solicitor  of  capacity  to  file  a  libel  for 
forfeiture,  though  chapter  258,  |  2,  declares  that 
the  person  making  or  controlling  the  seizure 
shall  without  unnecessary  delay  file  the  libel. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  25a*] 

Transferred  from  Superior  Court,  Merri- 
mack Connty ;   Wallace,  Judge. 


Libel  by  the  State  against  Spirituous  Ll<f 
uora  for  forfeiture,  '■  Facts  found,  and  case 
transferred  from  superior  court.  Libel  dli^- 
mlssed.    Case  discharged. 

February  24,  1908,  Jobn  B.  Oay,  deputy 
city  marshal  of  Concord,  wltb  other  assist- 
ants, by  virtue  of  a  search  warrant  issued 
by  Eidmund  S.  Cook,  Justice  of  the  peace  and 
city  solicitor  of  Concord,  charging  that  Eli- 
Jab  and  James  A.  Jacobs  unlawfully  kept 
for  sale  certain  aplrltuons  liquors,  searched 
the  premises  occupied  by  tbem  in  Concord 
and  seized  the  liquors  In  question.  The  com,- 
mand  in  tbe  warrant  under  whicb  the  sei- 
zure was  made  was  as  follows:  "We  conh: 
mand  you,  therefore,  to  take  wltb  you  suit- 
able assistants,  and  to  suffer  no  others  to  be 
wltb  you,  and  to  search  in  tbe  daytime  the 
premises  described  in  the  annexed  complain^ 
for  the  purpose  of  finding  said  one  gallon  of 
spirituous  liquor,  and  the  casks,  bottles,  and 
vessels  containing  the  same,  or  used  in  the 
sale  thereof,  and  if  found,  to  seize  the  sam^ 
and  them  safely  keep  until  disposed  of  ac- 
cording to  law,  and  make  return  of  your  pro- 
ceedings thereon,  with  an  Inventory  of  such 
things  sought  as  shall  be  found  there,  and 
of  such  things  as,  being  liable  to  seizure,  have 
been  taken  by  you  and  are  still  in  your  cus- 
tody." The  officers  made  no  return  of  the 
senrch  and  seizure  on  the  original  warrant, 
but  made  an  unsigned  Inventory  of  tbe  liquor 
seized  on  a  separate  paper,  and  returned  it  to 
court  at  the  same  time  the  warrant  was  re- 
turned. The  return  of  the  warrant  waa 
made  by  J.  B.  Rand,  constable  of  Concorci, 
who  returned  that  he  arrested  the  said  Ja- 
cobs, and  no  other  return  was  made  on  the 
warrant  Th?  liquor  thus  seized  was  used  iji 
evidence  in  the  case  against  tbe  Jacobses  b^ 
fore  the  police  court  and  before  the  grand 
Jury,  and  an  indictment  was  returned  against 
both  of  them  on  April  9,  190S.  The  llbe'l 
was  dismissed  as  to  James  Jacobs.  On  the 
foregoing  facts  it  was  found  that  the  lib^l 
was  filed  without  unnecessary  delay,  and  the 
motion  of  Elijah  Jacobs  to  dismiss  as  to  him 
was  denied,  subject  to  exception.  He  also 
moved  that  the  libel  be  dismissed,  on.  the 
ground  that  the  statute  provisions  relating 
to  the  search,  seizure,  and  forfeiture  of  per- 
sonal property  have  not  been  compiled  with 
In  this  case,  as  shown  by  the  facts  reported. 
The  motion  was  denied,  and  he  excepted.  ,' 

Thomas  F.  Clifford,  Sol.,  for  the  State. 
Martin  &  Howe,  for  claimant  , 

t 

WALKER,  J.  The  mere  fact  alone  that 
an  ofilcer  has  possession  of  spirituous  liq- 
uors which  were  taken  from  the  owner,  who 
kept  them  for  Illegal  sale,  does  not  auUiorizts 
their  condemnation.  If  they  were  taken  by 
him  by  virtue  of  a  search  warrant  isvoed 
upon  a  complaint,  that  does  not  allege  tbaX 
they  were  kept  for  an  Illegal  purpose;   a  H- 
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bel  for  th0lr  forfeiture  cannot  be  sustained 
(State  T.  Uquors,  68  N.  H.  47,  40  Atl.  398),  or 
If  whisky  is  seized  upon  a  warrant  author- 
izing a  search  for  lager  beer,  there  can  be 
no  forfeiture  of  the  whisky,  although  the 
owner  kept  It  In  violation  of  law.  State  v. 
Lager  Beer,  70  N.  H.  454,  49  Atl.  575.  It  is 
essential  to  the  maintenance  of  a  libel  In 
such  cases  that  the  seizure  be  legal.  It 
sdems  that  there  can  be  no  decree  for  a  for- 
feiture of  property  taken  under  a  search  war-' 
rant,  If  the  constitutional  guaranty  against 
illegal  search  has  been  violated.  Hussey  v. 
Davis,  58  N.  H.  317.  The  fundamental  In- 
auiry  therefore  Is:  Was  the  search  and  sei- 
zure legal?  When  the  complaint  and  warrant 
authorize  the  seizure,  the  questions  whether 
the. officer  acted  by  virtue  of  the  warrant, 
and  whether  what  he  did  thereunder  was 
legal — In  short,  whether  he  acquired  posses- 
sion of  the  property  legally — are  ordinarily 
determinable  in  the  first  Instance  by  the  re- 
turn of  his  doings  upon  the  warrant  It  is  as 
much  his  duty  to  make  a  return  as  to  per- 
form the  other  commands  in  the  warrant. 
In  the  absence  of  a  return  of  a  search  and 
seizure  the  presumption  is  that  none  was 
made;  and,  if  none  was  made,  it  would  not 
appear  that  the  owner  had  been  legally  de- 
prived of  his  property  under  the  warrant,  or 
that  the  possession  of  the  officer  was  legal. 
A  return  is  an  essential  part  of  the  process. 
Poor  V.  Taggart,  37  N.  H.  544 ;  Clark  v.  Til- 
ton,  74  N.  H.  330.  68  Atl.  335. 

In  this  case  the  unsigned  Inventory,  Hied 
In  court,  was  not  a  return,  nor  was  It  a  sub- 
stantial compliance  with  the  command  in  the 
warrant,  or  with  the  statute,  which  requires 
the  officer  "to  make  return  of  his  proceed- 
ings thereon."  Pub.  St  1901,  c.  251,  S  3. 
His  possession  of  the  •  claimant's  property 
did  not  appear  to  be  legal.  The  record  fur- 
nished no  sufficient  evidence  In  Justification 
of  his  possession.  The  apparent  situation  of 
the  property  was  much  the  same  as  it  would 
have  been  If  the  warrant  had  not  authorized 
the  search,  except  that  la  the  latter  case  the 
defect  could  not  be  obviated,  while  In  the  for- 
mer justice  may  require  that  the  officer  be 
permitted  to  make  a  return  in  accordance 
with  the  fact  In  the  absence  of  a  return 
of  a  search  and  seizure  in  accordance  with 
the  command  in  the  warrant,  no  decree  or- 
dering the  liquors  forfeited  can  be  ordered. 
But  by  an  amendment  of  the  return  showing 
a  legal  search  and  seizure  of  the  property 
the  libel  may  be  maintained.  There  is  no 
legitimate  reason  why  an  amendment  of  the 
return  may  not  be  made  if  Justice  requires  It 
(Pub.  St  1901,  a  222,  M  7,  8;  State  v.  Bach- 
eller,  66  N.  H.  14.5,  20  AO.  981 ;  State  v.  Col- 
lins, 68  N.  H.  46,  36  Atl.  550;  Langley  v. 
Batchelder,  69  N.  H.  568,  568,  46  Atl.  1085), 
and  the  reported  facts  would  seem  to  war- 
rant it.  If  this  is  not  done,  the  libel  must 
be  dismissed.     Carelessness  and  Inattention 


to  duty  on  the  part  of  the  officers  in  serving 
and  returning  process  are  not  to  be  encour- 
aged. 

The  other  objections  presented  by  the 
claimant  must  be  overruled.  It  Is  argued 
that  the  county  solicitor  was  not  the  proper 
person  to  file  the  libel,  because  the  Justice 
of  the  peace  who  issued  the  warrant  was 
alone  authorized  to  Institute  proceedings  for 
a  forfeiture  under  the  statute,  which  pro- 
vides that  "the  person  making  or  directing 
such  seizure  shall  without  unix^cessary  delay 
file  a  libel."  Pub.  St  1901,  c.  258,  |  2.  What- 
ever the  duties  of  the  Justice  may  be  in  the 
premises,  the  right  to  file  a  libel  is  not  ex- 
pressly limited  to  the  person  who  Issued  the 
warrant;  and  no  reason  is  apparent  why  it 
should  be.  The  county  solicitor,  who  is  spe- 
cially charged  with  the  enforcement  of  the 
liquor  laws,  would  seem  to  l>e  a  proper  party 
to  institute  such  proceedings.  Lews  1905,  p. 
530.  c  117,  t  8;  Pub.  St  1901,  c.  112,  |  35. 
Whether  there  was  an  "unnecessary  delay" 
in  filing  the  libel  Is  a  question  of  fact  which 
the  superior  court  has'  answered  in  the  nega- 
tive ;  and  it  cannot  be  said  as  a  legal  prop- 
osition that  the  finding  was  not  supported  by 
the  evidence. 

Case  discharged.    All  concurred. 


(75  N.  K.  ns) 
KBAZER  T.  COLEBROOK  NAT.  BANE. 

(Supreme  Court  of  New  Hampshire.    Coos.    May 
4,  1909.) 

1.  Biixs  AND  Notes  ({  298*)— Rights  or  In- 

DOBSEES. 

The  holder  of  disbonored  negotiable  paper 

has  a  claim  against  all  prior  indorsers  to  whom 

notice  has  been  given,  and  may  collect  of  either. 

[EM.   Note.— For   other   cases,   see  Bills   and 

Notes,  Dec  Dig.  {  298.»] 

2.  Bills  and  Notes  (8  439»)  —  Patkbnt  bt 

INOOBSBB— E^FFECT. 

Tlie  payment  by  an  Indorser  of  negotiable 
paper  discharKes  his  own  liability  on  the  paper 
and  that  of  all  subsequent  indorsers. 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent  Dig.  {  1281;   Dec.  Dig.  {  439.»1 

3.  Bills  and  Notes  (|  434*)— Liabiutus  of 
Indobsebs. 

Where  plaintiff,  the  indorser  of  a  check,  on 
the  dishonor  thereof,  paid  the  amount  due  there- 
on to  a  bank  to  which  it  had  been  transferred, 
and  thereafter  a  subsequent  indorser,  to  avoid 
litigation,  also  paid  the  amount  due  on  the 
cl"'f'k.  hpcnnse  the  officer  of  the  bank  to  whom 
plaintiff  had  made  payment  failed  to  credit  him 
tUurewicb,  plaintiff  was  not  entitled  to  recover 
of  the  bank  the  amount  paid  by  such  8al>8equent 
indorser. 

[Ed.   Note.— For  other  cases,  see   Bills   and 
Notes,  Dec  Dig.  S  434.*] 

4.  Payment  (I  82*)— Reoovebt  of  PA-niKHT— 
Obodnds. 

Money  paid  either  under  a  mistake  of  law 
or  in  compromise  of  litigation  cannot  be  recov- 
ered by  the  payor. 

[Ed.    Note. — For  other   cases,   see   Payment, 
Dec.  Dig.  8  82.*] 
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Transferred  from  Superior  Court,  Coos 
County,  Chamberlin,  Judge. 

Action  by  Joseph  Y.  Keazer  against  the 
Colebrook  National  Bank.  Facts  found,  and 
case  transferred  from  the  superior  court. 
Judgment  for  defendants. 

Assumpsit,  for  money  paid  the  defendants 
by  R.  6.  Jameson  &  Son  on  February  15, 
1904.  In  June,  1898,  the  plaintiff  was  the 
holder  of  a  check  on  a  Massachusetts  bank 
for  $55,  which  he  Indorsed  and  transferred 
to  R  O.  Jameson  &  Son,  who  In  turn  Indors- 
ed the  check  and  deposited  It  in  the  defend- 
ant bank.  The  check  was  protested  for  non- 
payment, and  both  indorsers  were  duly  noti- 
fied. A  few  days  afterward  the  plaintiff  met 
Bailey,  cashier  of  the  bank,  upon  the  street, 
out  of  banking  hours,  and  gave  bim  $57  In 
full  payment  of  the  check.  Soon  afterward 
irregularities  were  discoyered  In  Bailey's  ac- 
counts at  the  bank,  and  he  ceased  to  be 
cashier.  In  1908  the  bank  presented  the 
check  to  the  Jamesons  for  payment.  They 
informed  the  plaintiff,  who  told  tbem  he  had 
paid  the  check,  instructed  them  not  to  pay, 
and  offered  to  save  them  harmless  from  all 
loss  and  expense  on  account  of  a  suit  and 
to  give  a  bond  to  protect  them.  Notwith- 
standing the  plaintiff's  protest  and  offer,  the 
Jamesons,  not  wishing  to  be  Involved  in  a 
lawsuit,  on  February  16,  1904,  paid  the  bank 
$75.70;  the  amount  then  due  on  the  check. 
Shortly  afterward  the  plaintiff  paid  Jameson 
tc  Son  the  amount  paid  by  them  to  the  bank, 
and  brouRht  this  suit.  When  Bailey  received 
the  money  of  the  plaintiff,  he  did  not  have 
the  check  In  his  possession  and  was  not  then 
engaged  in  the  business  of  collecting  It  The 
money  was  never  paid  by  him  to  the  bank. 
At  the  date  of  the  payment  of  the  money  by 
Jameson  &  Son,  the  bank  kn^w  of  Keazer's 
dalm  that  he  bad  paid  It,  of  his  refusal  to 
pay  them,  and  of  his  instructions  to  Jame- 
«>n  &  Son  not  to  pay.  Both  parties  moved 
for  Judgment 

James  I.  Parsons  and  Herbert  I.  Goss,  for 
plaintiff.    Thomas  F.  Johnson,  for  defendant. 

PARSONS,  C.  J.  The  question  argued, 
whether  the  payment  to  the  defendant's 
cashier,  Bailey,  under  the  circumstances  dis- 
closed In  the  case,  was  a  payment  to  the 
bank,  does  not  appear  to  be  material  in  the 
present  controversy.  For  obvious  reasons, 
the  plaintiff  does  not  claim  he  can  recover 
the  money  which  he  alleges  he  paid  the  de- 
fendants In  1898  in  discharge  of  his  liability 
as  indorser.  His  claim  is  for  the  money  paid 
by  Jameson  &  Son  in  1904,  in  discharge  of 
the  claim  of  the  bank  against  them  as  in- 
dorsers. 

The  holder  of  dishonored  negotiable  paper 
has  a  claim  against  all  of  the  prior  indors- 
ers to  whom  notice  has  been  given  and  may 
collect  of  either.  Payment  by  any  indoreer 
discharges  his  own  liability  upon  the  paper 
ind  that  of  all  subsequent  indorsers.  St 
Pr.  Notes,  |  401.    Assuming  that  the  plain- 


tiff in  legal  effect  os  he  claims,  paid  tb« 
bank  the  amount  of  the  check  in  1898,  the 
bank  had  no  legal  claim  against  Jameson  & 
Son  in  1904.  Having  been  once .  paid,  the 
claim  of  the  bank  against  all  partieB  to  the 
paper  was  extinguished ;  but  the  collection 
by  the  bank  from  Jameson  &  Son  of  a  claim 
already  paid  them  by  the  plaintiff  would 
not  give  the  plaintiff  title  to  the  money  paid 
by  Jameson  &  Son.  The  money  paid  by  them 
was  theirs,  not  the  plaintiff's,  and  it  waa 
paid  in  supposed  discharge,  not  of  the  plain- 
tiff's liability  to  the  bank,  but  of  their  own. 
If,  under  the  circumstances,  Jameson  &  Son 
could  recover  the  money  paid  because  the 
bank  acquired  no  title  to  it  no  recovery  can 
be  had  by  the  plaintiff  because  be  shows  no 
title  to  the  money.  Their  payment  discharg- 
ed the  plaintiff  from  liability  to  the  bank, 
but  did  not  transfer  their  money  to  him. 

It  does  not  appear  that  the  Jamesons  have 
ever  assigned  their  claim  to  the  plaintiff  or 
authorized  the  use  of  their  names  in  the 
litigation;  but  if  it  be  assumed  that  sucb 
assignment  could  be  establisbed  in  fact  or 
in  law,  and  that  Jameson  &  Sou,  despite 
their  antipathy  to  litigation,  could  be  made 
plaintiffs,  the  question  would  arise  whether 
they  could  recover  the  money  paid  by  tbem 
In  discharge  of  the  liability  then  claimed 
against  them  as  indorsers.  It  is  clear  they 
could  not.  They  assented  to  the  claim  of  the 
bank  and  paid  the  money  with  full  knowl- 
edge of  the  plaintiff's  claim  of  prior  pay- 
ment to  Bailey,  In  the  face  of  his  protest 
offer  of  indemnity,  and  proffer  of  security, 
because  they  did  not  wish  to  be  involved  in 
a  lawsuit.  Their  payment  was  voluntary, 
made  either  because  of  a  mistake  of  law.  If 
the  plaintiff's  claim  that  his  payment  to 
Bailey  was  a  payment  to  the  bank  be  correct 
or  because  they  preferred  compromise  to  lit- 
IgRtlon,  as  Is  expressly  found.  Money  paid 
under  such  circumstances  cannot  be  recov- 
ered. Strafford  Savings  Bank  v.  Church,  69 
N.  H.  682,  44  Atl.  105;  Bradley  v.  Laconia, 
60  N.  H.  269,  20  AO.  331 ;  Pearl  v.  WWte- 
house,  52  N.  H.  254 ;  Sessions  v.  Meserve,  46 
N.  H.  167 ;  Manchester  v.  Bums,  45  .N.  H. 
482;  Evans  v.  Gale,  17  N.  H.  673,  48  Am. 
Dec.  614;  Peterborough  v.  Lancaster,  14  N. 
H.  3R2,  889;  Bean  v.  Jones.  8  N.  B.  149; 
Webber  v.  Aldrlch,  2  N.  H.  461. 

Upon  the  defendants'  contention  that  the 
delivery  to  Bailey,  the  defendant's  cashier, 
out  of  banking  hours,  on  the  streets  of 
Colebrook,  when  he  was  not  engaged  in  col- 
lecting the  paper,  of  money  which  Bailey 
neglected  to  pay  the  bank,  was  not  a  pay- 
ment to  the  bank,  the  payment  by  Jameson 
&  Son  to  the  bank  was  a  discharge  of  an 
existing  liability  due  from  tbem  to  the  bank, 
which  cannot  be  recovered  by  any  one.  Vp- 
on  either  view  of  the  legal  effect  of  the 
transaction  between  the  plaintiff  and  Bailey 
there  can  be  no  recovery  against  the  bank 
for  the  money  paid  them  by  Jameson  &  Son. 

Judgment  tor  the  defendants.    All  concur. 
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PAGNACCO  V.  FABER  et  al. 

(Supreme  Court  of  Pennsylvania.    Mardi  8, 
1909.) 

.  1.  Mechanics'  Liens  (S  264*)— Pboceedinqs 
TO  Enfobce— Parties— Intebvention. 

The  proceedings  on  a  mechanic's  lien,  and 
the  right  of  parties  to  intervene  to  protect  their 
I  interests,  are  regulated  by  statute,  and  a  party 
wishing  to  intervene  must  do  so  in  the  manner 
pointed  out ;  and,  if  the  statute  does  not  au- 
•  thorize  his  intervention,  or  provide  the  manner 
in  which  be  may  iotervene,  the  court  is  without 
.authority  to  assist  him. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |§  483^86;  Dec.  Dig.  §  204.*] 

■  2.  Mechanics'  Liens  (|  264*)— Pbocekdings 

TO   Enforce— Pabties—Inteevention. 

Act  June  4,  1901,  |  23  (P.  L  442),  permit- 

-  ting  intervention  in  a  mechanic's  lien  foreclosure 

by  a  party  having  a  lien  against,  estate  in,  or 

charge  upon,  the  property,  does  not  authorize 

intervention  by  a  party  resting  its  claim  solely 

upon   an  equity  arising  out  of  the  conduct  of 

.  plaintiff,  entailing  a  loss  upon  it,  if  plaintiff  is 

permitted  to  enforce  bia  lien. 

[Ed.   Note.— For  other  cases,  see  Mechanics* 

■  Liens,  Cent.  Dig.  i§  483-486;  Dec.  Dig.  S  264.*] 

8.  Mechanics'  Liens  (|  264*)- Pboceedinqs 
TO   Enfobcb — Parties— Intervention. 
Act  June  4.  1901,  i  24  (P.  L  443),  permit- 
ting intervention  in  a  mechanic's  lien  foreclosure 
by  a  person  having  an  interest  in  the  property 
existing  at  the  time  of  the  claimant's  contract, 
'  or   subsequently    acquired,   does   not   authorize 
intervention  by  a  person  resting  its  claim  solely 
upon  an  equity  arising  out  of  the  conduct  of 
'  plaintiff,  entailing  a  loss  upon  it,  if  plaintiff  is 
permitted  to  enforce  his  lien. 

[EM.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.  f§  483-486 ;  Dec.  Dig.  i  264.*] 

4.  Mechanics'  Liens  (|  291*)— Fobeclobitbe. 

It  is  incumbent  upon  a  person  owning  prem- 
ises, or  having  an  interest  therein,  to  assert  bis 
rights  as  such  owner,  or  his  equity  arising  out 
of  such  ownershii),  in  a  mechanic's  lien  fore- 
:  closure ;  and,  failing  to  do  so,  he  la  concluded 
by  the  judgment  for  plaintiff. 

[Ed.  Note.<— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  %  29L*] 

5.  Mechanics'    Liens    (}    208*)- Eight    to 
File— Waiveb— Alteration    or  Contbact. 

A  building  contract,  providing  for  a  waiver 
of  the  contractor's  right  to  file  a  mechanic's 
lien,  was,  after  a  change  in  the  ownership  of 
the  building,  canceled,  and  an  oral  contract 
made  with  the  new  owner,  whereby  the  con- 
tractor agreed  to  finish  the  building,  and  which 
did  not  prohibit  the  filing  of  a  lien.  Held,  that 
the  contractor  was  entitled  to  enforce  a  lien 
for  the  the  work  and  materials  furnished  under 
the  subsequent  contract,  though  a  third  person 
had  insured  the  completion  of  the  building,  re- 
lying on  the  waiver  in  the  original  contract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  §  208.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

PeUtlon  by  the  Land  Title  4  Trust  Com- 
pany for  a  rule  to  show  cause  why  it  should 
not  be  permitted  to  intervene  as  a  party  de- 
,feDdant  in  a  mechanic's  lien  foreclosure  by 
'  Joseph  Pagnacco  against  Frederick  F.  Faber 
and  another.  Petition  dismissed,  and  peti- 
tioner appeals.    Afllrmed. 

In  addition  to  the  facta  stated  in  the  opin- 
ion of  the  Supreme  Court,  and  In  the  re- 


port (221  Pa.  826,  70  Atl.  75^,  It  ai%)eared 
that  J.  WUllson  Smith,  mentioned  as  the 
reputed  owner,  was  In  fact  an  official  of  the 
trust  company,  and  that  he  held  the  title  for 
the  trust  company  to  secure  the  company. 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MBSTEEZAT.  POTTER,  ELKIN,  and 
STEWART,  JJ. 

John  Q.  Johnson,  Edward  Brooks,  Jr.,  and 
Frederick  J.  Geiger,  for  appellant  O.  Von 
Puhl  Jones,  for  appellees. 

MESTREZAT,  J,  The  facts  out  of  which 
this  controversy  arises  will  be  .found  In  the 
opinion  of  the  court  in  Pagnacco  v.  Faber, 
221  Pa.  326,  70  Aa  754,  which  was  heard 
and  decided  a  year  ago.  Subsequent  to  that 
decision  the  Land  Title  &  Trust  Company, 
the  appellant  here,  presented  its  petition  to 
the  court  below,  and,  for  the  reasons  therein 
set  forth,  prayed  the  court  to  grant  a  rule 
upon  the  plaintiff  to  show  cause  why  it 
should  not  intervene  as  a  party  defendant, 
and  why  the  claims  of  the  plaintiff  should 
not  be  postponed  to  the  rights  of  the  peti- 
tioner, and  why  the  said  claims  should  not 
be  legally  or  equitably  disallowed  as  claiina 
against  the  property.  The  petition  was  dis- 
missed, and  the  petitioner  has  taken  this  ap- 
peal. 

It  la  claimed  on  the  part  of  the  appellant 
that  under  the  facts  of  the  case  It  .has  an 
equity  which  should  estop  the  plaintiff  from 
maintaining  his  Hens  to  its  prejudice.  This 
equity,  it  is  claimed,  "arises  out  of  Pagnac- 
co's  contract  with  Nyce,  and  Pagnacco's  bond 
to  the  title  company,  and  is  that  the  title 
company  shall  not  suffer  a  loss  by  reason  of 
Pagnacco's  filing  Hens"  against  the  prop- 
erty. It  is  contended  that,  by  reason  of  the 
contract  and  the  bond  given  to  the  title 
company,  Pag'nacco  should  not  be  permitted 
to  file  these  liens  to  enforce  his  claim  for 
work  and  materials  to  the  detriment  or 
loss  of  the  title  company,  which  insured 
the  mortgagees  of  the  property  against  "ac- 
tual losses  by  reason  of  unfiled  mechanics' 
Hens  and  municipal  claims  and  the  failure 
to  complete  the  buildings  within  elghte^i 
months  from  the  date  thereof."  The  plain- 
tiff successfully  resisted  the  petitioner's  ap- 
plication -  to  intervene  in  the  court  below, 
and  contends  here  that  it  has  no  right  to 
Intervene,  and  no  equity  against '  the  plain- 
tiff which  Justifies  its  Intervention. 

The  case  was  here  before  on  appeal  by 
the  plaintiff.  The  action  was  a  scire  facias 
on  a  mechanic's  lieu  against  Faber,  owner 
and  contractor,  and  Smith,  reputed  owner. 
Pagnacco  entered  into  a  written  contract 
with  one  Nyce  to  do  the  stonework,  and 
make  the  excavations  in  the  erection  and 
construction  of  buildings  on  Certain  lots 
of  ground  in  the  city  of  Philadelphia,  and 
in  ttie  contract  expressly  waived  the  right 
to  file  any  Hens  against  the  property.    After 
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Fagnacco  bad  performed  certain  work,  and 
fnmlsbed  certain  materials,  Nyce  assigned 
Us  Interest  In  the  property  to  Faber.  Pa^ 
nacco,  alleging  that  Nyce  had  not  paid  him 
In  fall  for  tbe  work  and  materials  be  had 
fnmlBhed  under  ttaeir  contract,  refused  to 
continue  Us  work  after  tbe  property  bad 
passed  to  Faber  nntll  tbe  latter  had  agreed 
to  pay  blm  for  the  work  and  materials  be 
woald  furnish  thereafter.  Subsequently  Pag- 
nacco  Oled  a  lien  against  Faber  as  owner 
and  contractor,  and  against  Smith  as  repu- 
ted owner,  to  enforce  a  claim  for  work  done 
and  materials  furnished  under  his  contract 
with  Faber.  He  alleged  that  tbe  work  was 
done,  and  the  materials  were  furnished,  not 
under  tbe  original  contract  with  Nyce,  but 
under  tbe  subsequent  oral  contract  with 
Faber  after  the  latter  had  become  the  owner 
of  tbe  premises.  This  contention  was  sus- 
tained by  tbe  verdict  of  a  Jury.  Tbe  trial 
court  however,  set  aside  the  verdict,  and 
entered  Judgment  for  the  defendant,  on  the 
ground,  as  stated  in  the  opinion  of  this 
court,  that  inasmuch  as  the  plaintiff  under 
tbe  contract  with  Nyce  bad  waived  his  right 
to  file  a  lien,  and  had  given  bond  to  protect 
him  against  all  sudi  Hens,  which  bond  Nyce 
had  assigned  to  tbe  Land  Title  &  Trust  Com- 
pany, on  the  strength  of  which  the  latter 
had  Incurred  obligations  prior  to  the  pur- 
chase by  Faber,  the  plaintiff  was  equitably 
estopped  from  setting  up  such  right  to  file 
a  Uen,  notwithstanding  his  contract  with 
Faber.  This  court  reversed  that  Judgment, 
holding,  inter  alia:  "The  company  bad  the 
right,  under  the  twenty-fourth  section  of 
tbe  act  of  1901,  to  Intervene  and  assert  Its 
equities  if  It  chose  to  do  so ;  but  these  could 
only  be  asserted  by  Itself,  and  not  by  an- 
otber."  We  directed  Judgment  to  be  entered 
on  the  verdict. 

Tbe  proceedings  on  a  mechanic's  lien,  and 
the  right  of  parties  to  Intervene  to  protect 
their  Interests,  are  regulated  by  statute.  If 
<»e  wishes  to  Intervene,  he  must  pursue  tbe 
manner  pointed  out  In  the  statute;  and,  if 
It  does  not  authorize  bis  Intervention,  or 
provide  tbe  manner  In  which  he  may  Inter- 
vene, tbe  court  is  without  authority  to  assist 
him.  In  tbls  case  the  Land  Title  &  Trust 
Oompany,  the  petitioner,  relies  on  sections  23 
and  24  of  the  mechanics'  liens  act  of  Jime 
4,  1901  (P.  L.  442,  44S),  as  conferring  upon 
tbe  court  the  authority  to  grant  It  permls- 
don  to  intervene  and  assert  its  alleged  equi- 
ty against  tbe  right  of  the  plaintiff  to  en- 
force his  lien  and  Judgment  against  the 
property.  It  is  apparent,  however,  we  think, 
that  neither  of  these  sections  authorizes  the 
appellant's  intervention.  This  application  was 
made  after  a  Judgment  had  been  obtained  on  a 
Kire  facias  on  tbe  lien.  Tbe  twenty-third 
section  permits  the  Intervention  of  an  inter- 
ested party  in  such  case^  but  tbe  party  seek- 
ing to  intervene  must  be  a  "party  having  a 
lien  against  estate  in,  or  charge  niwn,  the 
property  included  in  sndi  daim."     It  can- 


not be  seriously  contended  that  tbe  Land 
Title  &  Trust  Company,  the  petitioner,  Is  a 
party  witUn  this  provision  of  the  statute. 
It  has  no  lien  against  the  property,  nor 
charge  upon  it,  and  hence  this  section  of  tbe 
statute  does  not  authorize  tbe  court  to  per- 
mit tbe  title  company  to  intervene. 

We  think  It  equally  clear  that  the  petition- 
er has  no  standing  to  claim  the  right  to  in- 
tervene under  tbe  twenty-fourth  section  of 
the  statute.  The  party  authorized  to  inter- 
vene under  that  section  Is  one  "having  an  In- 
terest in  the  property  described  in  the  claim 
•  •  •  existing  at  the  time  of  tbe  claim- 
ant's contract  or  acquired  subsequently  there- 
to." The  petition  filed  by  the  title  company 
for  leave  to  intervene  does  not  show  that  it 
was,  at  any  time,  the  record  owner  of,  or 
held  a  valid  title  to,  the  property,  tbe  sub- 
ject of  tbe  plaintiff's  lien. .  Tbe  company  does 
not  show  that  it  is  evoi  a  mortgagee,  or  that 
it  ever  had  such  Interest  in  the  premises  as 
brings  it  within  this  section  of  the  statute. 
The  words  of  the  statute  manifestly  contem- 
plate tliat  the  party  entitled  to  intervene  un- 
der these  sections  must  have  some  estate  or 
title  In  tbe  property  that  will  be  affected  in- 
juriously by  tbe  enforcement  of  tbe  lien. 
Hence  the  act  gives  such  party  a  right  to 
'intervene  as  a  party  defendant  and  make 
defense  thereto  with  the  same  effect  as  if  be 
had  been  originally  named  as  tbe  defendant 
in  tlie  claim  filed."  There  is  nothing  set 
forth  in  tbe  petition  of  tbe  title  company 
which  would  bring  it  within  the  provisions 
of  this  section  of  the  statute.  Its  right  to 
intervene,  as  it  claims,  rests  solely  upon  the 
equity  which  arises  out  of  the  conduct  of  the 
plaintiff,  entailing  a  loss  upon  the  petitioner 
if  be  Is  permitted  to  enforce  bis  Uen.  This 
equity  cannot,  by  any  reasonable  interpreta- 
tion of  tbe  statute,  be  held  to  mean  "an  inter- 
est in  the  property  described  In  tbe  claim." 
This  is  so  manifest  that  further  discussion 
of  tbe  proposition  Is  unnecessary. 

We  do  not  think  that  Smith's  ownership  o< 
the  property  can  avail  the  land  title  company 
In  its  application  now  to  interveue  and  assert 
its  alleged  rights  against  the  plaintiff.  If  by 
reason  of  Smith's  ownership  tbe  title  comr 
pany  has  "an  interest  in  tbe  property  de- 
scribed In  the  claim,"  or  "an  estate  in  tbe 
property  included  in  such  claim,"  It  had  tbe 
same  rights  and  interests  in  the  property  prior 
to,  and  at  the  time  of,  the  trial  on  tbe  scire 
facias  on  the  Uen  filed  by  the  plaintiff.  If  it 
was  an  owner  or  bad  an  Interest  in  tbe  prop- 
erty Uened,  it  was  incumbent  upon  it  to  as- 
sert its  rights  as  such  owner,  or  its  equities 
arising  out  of  such  ownership;  and,  failing 
to  do  so,  it  Is  concluded  by  the  Judgment  in 
favor  of  the  plaintiff.  If  it  was  the  beneflciary 
or  real  owner  under  Smith,  it  should,  as  sug- 
gested in  the  opinion  of  tbe  court  when  the 
case  was  here  before,  have  Intervened,  and 
asserted  its  rights  and  equities  against  tbe 
claim  of  the  plaintiff.  If  "an  officer  of  tbe 
company"  held  title  to  tbe  property  Uened 
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"for  Its  protection,"  then  the  title  company, 
the  petitioner  and  the  appellant  here,  was  a 
party  defendant  in  the  action  tried  on  the 
scire  facias  on  the  lien,  and  was  required  to 
assert  its  rights  In  or  against  the  property 
which  was  the  subject  of  the  plaintiff's  Hen. 
The  Smith  title  cannot  now  give  it  an  interest 
or  estate  in  the  property  so  as  to  bring  it 
within  the  act  of  1901  and  enable  it  thereby 
to  Intervene  in  the  proceeding. 

If,  however,  the  title  company  was  permit- 
ted to  Intervene,  we  cannot  see  that  It  could 
succeed  as  against  the  plaintiff's  judgment. 
By  the  terms  of  the  contract  between  the 
plaintiff  and  Nyce  it  is  conceded  that  no  val- 
id lien  could  have  been  filed  by  the  plaintiff 
against  the  property  for  work  and  materials 
furnished  under  that  contract.  The  appel- 
lant here  alleges  that  the  Inducement  to  as- 
sume liability  on  the  title  policies  was  the 
plaintiff's  agreement  with  Nyce  not  to  file  a 
Hen,  and  his  bond  to  the  latter  for  the  falth- 
fnl  performance  of  their  contract.  Bnt  the 
lien  which  the  plaintiff  did  file,  and  which 
this  court  has  sustained,  was  for  furnishing 
work  and  materials  under  another  and  differ- 
ent contract  made,  not  with  Nyce,  but  with 
his  successor  in  title  to  the  premises.  Plain- 
tiff's written  contract  with  Nyce  did  not  pre- 
vent the  former  from  filing  a  lien  for  work 
and  materials  furnished  under  a  subsequent 
contract  with  another  party  to  whom  the  ti- 
tle to  the  premises  had  passed  from  Nyce,  nor 
did  the  bond  given  by  Fagnacco  to  Nyce  obli- 
gate the  former  to  perform  the  oral  contract 
with  Fal)er.  There  was  no  provision  in  the 
oral  contract  with  Faber  prohibiting  the 
plaintiff  from  filing  a  Hen,  and  this  court  has 
held  that  he  was  entitled  to  a  judgment  up- 
on the  Hen  entered  under  that  contract.  If 
that  judgment  is  valid  against  Faber,  the 
present  owner  of  the  property,  and  Smith,  the 
reputed  owner,  and  we  must  assume  that  it 
is,  the  alleged  equity  of  the  petitioner  aris- 
ing out  of  the  former  contract  and  the  bond 
to  Nyce  is  not  such  "conduct"  as  brings  the 
plaintiff  within  section  15  of  the  statute,  and 
equitably  estops  him  from  enforcing  his  Hen. 
The  single  question  here,  if  the  title  com- 
pany was  permitted  to  intervene,  would  be 
its  right  to  have  priority  in  payment  of  its 
claim  over  the  judgment  which  the  plaintiff 
has  obtained  after  a  trial  on  a  scire  facias 
issued  on  a  Hen  filed  against  Faber  and  Smith 
for  work  and  materials  furnished  under  the 
oral  contract  with  Faber,  the  owner  of  the 
property  llened.  By  this  judgment  It  is  ju- 
dicially ascertained  that  the  plaintiff  furnish- 
ed the  work  and  materials  as  claimed  by  him 
in  and  about  the  construction  of  the  houses, 
under  a  valid  contract  with  Faber,  that  he 
was  entitled  to  a  lien  therefor,  and  that  a 
judgment  thereon  was  properly  entered.  If 
there  was  no  matter  set  up  at  the  trial  which 
could  "equitably  estop  the  claimant"  from  fil- 
ing a  lien  or  obtaining  a  judgment  thereon. 


we  are  unable  to  see  that  anything  averred 
in  the  appellant's  petition  discloses  any  equi- 
ty "why  said  claims  [of  plaintiff]  should  not 
be  legally  or  equitably  disallowed  as  claims 
against  the  property"  of  the  defendant  Faber. 
The  assignments  are  overruled,  and  the  or- 
der of  the  court  below  is  aflSrmed. 


(SUP*.  U»> 
KITTANNING  BREWING  CO.  v.  AMERI- 
CAN NATURAL  GAS  CO.  et  al. 

(Supreme  Court  of  Pennsylvania.     March  IS, 
1909.) 

1.  Injunction   ({   174*)— Practiob— Contin- 
uing Preliminabt  Injunction— Hkabinq. 

Continuing  a  preliminary  injunction  and 
refusing  to  bear  defendant's  witnesses  is  reversi- 
ble error,  and  equity  rule  81,  providing  that  a 
witness  may  be  examined  orally  or  testimony 
taken  on  short  rule,  does  not  justify  such  prac- 
tice. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  {  174.*] 

2.  Injunction    (|    ie7»)— PBEUinHABT    Ih- 
jUNcnoN— Motion  to  Dissolve. 

Where  a  preliminary  Injunction  is  awarded 
without  notice,  the  defendant  may  move  at  once 
for  dissolution  and  is  not  compelled  to  wait  for 
complainant's  motion  to  continue  at  the  expira- 
tion of  10  days. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  354 ;   Dec.  Dig.  i  167.»] 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Bill  by  the  Klttannlng  Brewing  Company 
against  the  American  Natural  Gas  Company 
and  the  Klttannlng  Consolidated  Natural 
Gas  Ompany.  From  the  decree,  the  Amer- 
ican Natural  Gas  Company  appeals.  Record 
remitted,  with  directions. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Walter  Lyon  and  Heiner  &  Golden,  for  ap- 
pellant   H.  A.  Heilman,  for  appellee. 

BROWN,  J.  On  November  30,  1908,  with- 
out notice  to  the  appellant,  a  preliminary  in- 
junction was  awarded  by  the  court  below,  re- 
straining it  from  shutting  off  a  supply  of 
gas  to  the  appellee.  Five  days  afterwards, 
on  December  6th,  on  the  hearing  of  the  mo- 
tion to  continue  the  injunction,  the  appellee, 
after  offering  some  documentary  evidence, 
called  four  witnesses,  and,  upon  announcing 
its  case  closed,  the  appellant  offered  to  pro- 
duce testimony  in  answer  to  that  submitted 
by  the  appellee;  but  the  offer  was  refused, 
on  the  ground,  as  it  appears  from  the  court's 
ruling,  that  at  that  time  the  appellant  had  no 
right  to  offer  any  evidence.  l%e  unchalleng- 
ed statement  in  the  history  of  the  case  is 
that  the  practice  In  the  court  below  Is  to 
hear  only  the  plaintiff's  case  on  the  question 
of  continuing  a  preliminary  Injunction,  and 
the  contention  of  counsel  for  appellee  Is  that 
under  equity  rule  No.  81  such  practice  is 
correct.    The  awarding  of  a  preliminary  In- 
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Junction  wlthont  notice  la  somewhat  like 
Jndgment  and  execution  before  trial,  for 
temporarily  tbe  defendant  Is  damnatus  Inau- 
dltuB.  It  is  to  be  resorted  to  only  from  a 
pressing  necessity  to  avoid  Injurlqns  conse- 
qnences  that  cannot  be  repaired  under  any 
standard  of  compensation.  It  ought  never 
to  be  granted  except  in  a  clear  case  of  an 
Invaded  right,  to  prevent  Irreparable  ml8> 
chief;  and,  when  the  proof  as  to  the  right 
Is  ao  equally  balanced  as  to  leave  It  in  doubt, 
the  writ  should  be  refused  until  the  rights 
of  the  parties  are  ascertained  and  settled. 
Mammoth  Vein  Consolidated  Coal  Com- 
pany's Appeal,  64  Pa.  183;  Brown's  Appeal, 
62  Pa.  17 ;    Mlnnig's  Appeal,  82  Fa.  373. 

When  a  preliminary  injunction  Is  award- 
ed without  notice,  It  Is  the  right  of  the  aa- 
Joined  to  move  at  once  for  its  dissolution, 
instead  of  lelug  compelled  to  wait  for  the 
coniplainanfs  motion  to  continue  at  the  ex- 
piration of  five  days.  Its  continuance  for 
even  a  day  may  work  irreparable  wrong  to 
the  defendant,  whose  right  to  be  heard  that 
it  be  dissolved  is  no  less  than  the  ccmplain- 
ant'a  who  procures  It  without  notice  on  an 
ex  parte  hearing.  To  grant  the  one  a  hear- 
ing and  to  deny  It  to  the  other  would  be  a 
mockery  of  Justice.  The  books  teem  with 
cases  In  whldi  preliminary  injunctions 
awarded  on  bills  and  affidavits  have  been 
dissolved  on  affidavits  of  defendants  denying 
tbe  equities  of  the  plaintiffs.  Defendants 
were  always  so  heard,  and  their  right  to  be 
heard  now  Is  not  Impaired  by  rule  81,  though 
under  that  rule  ex  parte  affidavits  will  not 
be  received.  The  rule  provides:  "Witnesses 
may  be  examined  orally  before  the  Judge,  or 
testimony  may  be  taken  on  short  rule,  or, 
when  necessary,  testimony  may  be  taken  be- 
fore any  person  authorized  to  administer  an 
oath,  on  notice  to  the  other  aide  to  appear 
and  cross-examine."  If  only  witnesses  for 
the  plaintiff  are  to  be  heard  on  a  motion  to 
dissolve  or  continue  an  injunction  awarded 
without  notice,  there  is  no  hearing  for  the 
defendant,  and  he  may  be  compelled  to  sub- 
mit to  wrong  for  yreeks  and  munths,  until  on 
final  hearing  it  is  made  clear  that  he  ought 
not  to  have  been  enjoined  and  subjected  to 
injuries  for  which  the  plaintiff's  bond  gives 
no  adequate  reparation.  What  seems  to  be 
tbe  practice  of  the  court  below  is  at  variance 
with  every  Idea  of  equity. 

The  question  before  us  at  this  time  is  not 
whether  tbe  preliminary  Injunction  should 
be  dissolved,  but  whether  the  court  erred  In 
continuing  it  without  bearing  the  defendant, 
asking  to  be  heard.  After  hearing  It  the 
Injunction  might  have  been  continued.  On 
the  other  hand,  it  might  have  been  dissolved, 
and,  if  so,  the  defendant's  appeal  would  not 
be  here. 

The  first,  second,  and  third  assignments 
are  sustained,  and  the  record  Is  remitted, 


with  directions  to  the  court  to  reopen  the 
hearing  of  the  motion  to  continue  the  injunc- 
tion and  permit  tbe  defendant  to  offer  testi- 
mony. 

(2»  Pa.  E5) 

DELAWARE  &  ATLANTIC  TELEGRAPH 
&  TELEPHONE  CO.'S  PETITION. 

(Supreme  Court  of  Pennsylvania.     Mardi  8, 
190&.) 

1.  Teleobaphs  and  Telephones  ((  30*)— In- 
SPECTIOJT— Licenses. 

Under  Act  April  17,  1905  (P.  L.  183),  re- 
lating to  license  fees  on  public  service  corpora- 
tions which  have  poles,  wires,  conduits,  or  ca- 
bles in  public  streets,  the  court,  in  determin- 
ing the  amount  of  the  annual  license  fees,  is 
controlled  by  the  cost  of  inspection  and  regula- 
tion to  the  municipality ;  and,  where  there  is 
no  inspection  or  supervision,  no  license  fee  can 
be  imposed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  i  10;    Dec  Dig.  | 

2.  Teleobaphs    and   Telephones   (|   26*) — 

MUNICtPAL   CONTBOL. 

Municipalities  may  require  telegraph  and 
telephone  poles  to  be  kept  in  proper  condition, 
and  the  wires  in  safe  repair,  and  may  provide 
reasonable  inspection  and  regulation,  and  im- 
pose the  cost  thereof  on  ttie  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephenes,  Dec.  Dig.  {  26.*] 

3.  Telegraphs  and  Telephones  ({  30*)— Li- 
censes. 

A  borough  imposed  on  a  telegraph  and  tele- 
phone company  annual  license  fees  at  $1  per 
pole,  $2.50  per  mile  of  wire,  and  $30  per  mile 
of  conduit.  The  court,  in  proceedings  under 
Act  April  17,  1005  (P.  I*  183),  found  the  rates 
were  reasonable.  The  superior  court  on  appeal 
found  that  the  fees  charged  were  about  three 
times  the  sum  paid  by  the  borough  for  in- 
spection duties  during  the  year,  and  that  the 
inspection  of  the  conduit  alTter  It  was  let  was 
merely  perfunctory,  and  very  little  time  was 
needed  in  inspecting  the  pole  line,  and  that  after 
a  new  construction  of  a  line  there  was  very  lit- 
tle to  apprehend  from  tbe  natural  decay  of  ma- 
terial for  several  years.  Held,  that  the  superior 
court  properly  reduced  the  amount  of  the  li- 
cense fee,  the  proper  rule  to  guide  in  such  case 
being  the  cost  of  necessary  inspection. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  19;  Dec.  Dig.  i 
30.*] 

Appeal  from  Superior  Court 

In  the  matter  of  the  petition  of  the  Dela- 
ware &  Atlantic  Telegraph  &  Telephone  Com- 
pany. From  an  order  of  the  superior  court, 
modifying  the  decree  of  the  Delaware  com- 
mon pleas  therein,  the  above-named  compa- 
ny and  the  Borough  of  Sharon  Hill  appeal. 
Affirmed. 

Head,  J.,  filed  tbe  opinion  of  tbe  superior 
court  which  was  as  follows: 

"The  act  of  AprU  17,  1905  (P.  L.  183),  pro- 
vides that  where  any  dispute  shall  arise  be- 
tween a  municipality  and  any  telegraph,  tele- 
phone, light,  or  power  company  as  to  the 
amount  of  a  license  fee  named  in  any  ordi- 
nance for  tbe  lnq)ectlon  and  regulation,  un- 
der the  police  power  of  such  municipality. 
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of  the  poles,  wires,  conduits,  or  cables  of 
such  company,  either  party  may  apply  by  pe- 
tition to  the  court  of  common  pleas  of  the 
proper  county,  to  determine  the  said  dispute. 
After  providing  the  process  to  bring  the  oth- 
er party  Into  court,  and  for  pleadings  to  raise 
the  Issues  of  fact  out  of  which  the  dispute 
has  arisen,  the  act  directs  that  It  shall  be 
heard  and  determined  'In  the  way  and  man- 
ner provided  by  law  for  the  hearing  of  cases 
In  equity.'  The  act  then  provides  in  section 
4  that  'either  party  shall  have  the  right  of 
appeal  from  the  order  of  the  court,  to  the 
Supreme  or  superior  court,  as  in  other  cases.' 
The  present  proceeding  resulted  In  a  decree, 
entered  by  the  learned  court  below,  that  the 
annual  license  fees  fixed  In  the  ordinances  of 
the  borough  of  Sharon  Hill,  to  wit,  $1  per 
pole,  $2.50  per  mile  of  wire  or  cable,  and  $30 
per  mile  of  conduit,  were  properly  collectible 
under  the  evidence  produced,  and  from  that 
decree  this  ap|)eal  Is  taken. 

"Is  such  appeal  but  a  substitute  for  the 
common-law  writ  of  certiorari?  If  so,  our 
functions  are  limited  to  an  Inspection  of  the 
record  and  a  determination  whether  or  not 
the  court  bad  Jurisdiction,  and  the  proceed- 
ings were  regular.  If  the  Legislature  Intend- 
ed the  appeal  to  be  of  this  llmltei}  character, 
It  would  not  have  been  necessary  that  the 
right  to  take  It  should  have  been  expressly 
granted.  But  as  the  right  of  appeal  has  been 
In  terms  granted,  and  as  the  act.  In  a  pre- 
vious section,  had  declared  that  the  cause 
should  be  determined  'In  the  way  and  man- 
ner provided  by  law  for  the  hearing  of  cases. 
In  equity,'  we  are  disposed  to  hold  that  this 
app^,  like  one  from  the  decree  In  an  ordi- 
nary case  In  equity,  brings  before  us  the 
entire  record  made  up  by  the  exceptions  filed 
to  the  conclusions  of  law  and  fact  adopted 
by  the  learned  trial  court  In  such  a  case  It 
has  been  well  settled  that  the  findings  of  fact 
adopted  by  the  trial  judge,  when  the  ascer- 
tainment of  such  facts  Involves  the  balanc- 
ing of  conflicting  testimony,  the  credibility 
of  witnesses,  etc.,  will  be  regarded  by  the  ap- 
pellate court  as  If  established  by  the  verdict 
of  a  Jury.  Where,  however,  such  findings 
are  but  conclusions  or  Inferences  drawn  from 
testimony  that  Is  practically  undisputed.  It 
becomes  our  duty  to  examine  the  evidence, 
and  determine  for  ourselves  whether  or  not 
the  findings  are  warranted  by  It  The  learn- 
ed court  below  was  not  called  upon.  In  this 
proceeding,  to  exercise  the  power  possessed 
by  the  courts  long  before  the  passage  of  the 
act  now  under  coaslderation,  viz.,  to  set  aside 
an  ordinance  because  It  was  unreasonable, 
oppressive,  and  arbitrary,  resulting  from  an 
abuse  of  the  powers  of  the  municipality.  The 
object  of  this  proceeding  was  simply  to  de- 
termine, from  the  evidence  produced,  the 
amount  of  annual  license  fees  which  should 
be  paid  to  the  said  municipal  corporation  In 
order  to  properly  compensate  It  for  the  nec- 
essary cost  of  the  services  performed,  or  to 
b«  performed,  by  It,  for  the  inspection  and 


regulation  of  the  poles,  wire*,  conduits  or 
cables,  of  the  said  telegraph'  or  other  'com- 
pany.' 

"The  dlspnte  in  the  present  case  arose  out 
of  the  fact  that  the  borough  of  Sharon  Hill 
claimed  the  right  to  levy,  from  the  petition^ 
and  other  corporations  of  Its  class  operating 
In  the  borough,  annual  license  fees  based  on 
these  rates.  vIk.:  $1  for  each  pole  er^ed, 
|2.50  for  each  mile  of  wire  strung  thereon, 
and  $30  per  mile  for  each  mile  of  conduit  laid 
under  its  streets.  Each  of  these  companies, 
before  beginning  the  work  of  construction, 
was  obliged  to  apply  for  and  obtain  a  permit, , 
for  which-  a  charge  of  $5  was  made,  and  to 
execute  and  deliver  to  the  borough  a  bond 
with  satisfactory  security,  conditioned  that 
any  streets  or  sidewalks  affected  by  such  con- 
struction should  be  restored  to  proper  con- 
dition, and  maintained  in  good  order  there- 
after. 

"The  petitioner  Itself  has  constructed  In 
the  borough,  2H  miles  of  conduit,  15.15  miles 
of  wire,  and  10  poles,  so  that  its  annual 
license  fee  would  amount  to  $113.88.  Ab 
there  was  some  common  use,  by  the  several 
companies  there  operating,  of  portions  of 
property  severally  owned,  the  learned  court 
found  that  all  of  the  annual  fees  claimed 
would  be: 

In  addition  to  the  petitioner's tU3  88 

Suburban  Qas  Companr: 

4.3  miles  pipe $129  00 

Springfield  Water  Companr: 

4.4  milaa  pip* tU2  0* 

Citizens'  Llgbt  Gompanr: 

176    poles $175  M 

10  mllea  wire 25  00 

$200  00 

Western  Union  Telegraph  Companr: 

36    poles $  36  00 

27  miles  Wire 67  60 

$108  50 

Cbeater  Traction  Compaar: 

42  poles $  42  00 

t  miles  wire 12  60 

$54  60 

Total  $732  88 

"It  was  shown  that  the  borough  had  com- 
mitted to  its  single  policeman  the  duty  of  in- 
specting the  poles,  wires,  and  conduits  of  the 
several  companies,  and  for  this  service  paid 
him  a  salary  of  $20  per  month,  or  about  one- 
third  the  amount  of  the  annual  license  fees 
levied  to  compensate  it  for  the  services  per- 
formed in  the  'inspection  and  regulation'  con- 
templated by  the  act  It  was  not  alleged  or 
proven  by  the  borough  that  the  Inspection 
thus  given  was  not  fully  up  to  any  mnniclpal 
requirement,  that  it  was  not  adequately  com- 
pensated in  the  amount  paid  the  policeman, 
or  that  a  proper  inspection,  snflJclent  to  en- 
able the  borough  to  discharge  every  duty  it 
owed  to  Its  citizens  In  the  premises,  could 
not  have  been  had  even  for  less  money.  On 
the  contrary,  the  testimony  offered  by  the  pe- 
titioner, which  was  uncontradicted,  tended 
to  prove  that,  when  a  conduit  has  been  laid 
underground,  when  the  frosts  of  the  winter 
and  the  thaws  of  the  spring  have  once  come 
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and  gone,  and  the  overlying  strface  has  been 
then  adjusted  to  the  nevr  conditions,  all  sur- 
face indications  marking  even  the  location  of 
the  barled  condnit  will  have  practically  disap- 
peared, and  inspection  of  the  line  thereafter 
could  at  best  be  but  little  more  than  perfunc- 
tory. It  would  fleem,  therefore,  that  an  an- 
nual charge  of  $30  per  mile  would  go  far  be- 
yond the  compensation  contemplated  by  the 
act 

"As  to  the  pole  and  wire  structure  the  evi- 
dence would  fairly  lead  to  the  conclusion 
that  for  a  period  of  years  after  new  con- 
struction there  Is  but  little  to  apprehend 
from  the  natural  decay  of  the  material.  But 
such  a  structure  Is  plainly  subject  to  In- 
jury from  external  causes — high  winds,  heavy 
snows,  and  the  like — and  therefore  might 
properly  be  inspected  several  times  each  year 
by  a  careful  municipality.  But  both  poles 
and  wires  may  be  Inspected  at  the  same  time, 
■  and  It  is  manifest  from  the  testimony  that 
no  great  amount  of  time  need  be  spent  In 
making  an  effective  Inspection  of  a  pole  line. 
The  borough,  too,  has  the  benefit  of  the  fre- 
quent Inspections  made  by  the  companies 
themselves,  whose  business  cannot  be  trans- 
acted unless  their  lines  are  maintained  In  ef- 
ficient working  order.  The  borough  Is  of 
course  not  required  to  accept  i  these  inspec- 
tions as  conclusive,  and  may  properly  sup- 
plemoit  them  by  Its  own.  But  the  fact  that 
they  are  made  by  competent  men,  and  with 
the  end  of  maintaining  the  lines  In  standard 
cmidltlon,  ought  not  to  be  lost  sight  of  In  a 
proceeding  like  the  present 

"We  are  not  nnmindfnl,  on  the  one  hand, 
that  the  object  of  Inspection  Is  the  regnlatlon 
that  Is  to  follow,  and  that  reports  must  be 
made  and  so  kept  that  their  Information  Is 
available  fdr  the  use  of  councils,  whilst,  on 
the  other  hand,  the  courts  have  repeatedly 
declared  that  a  monlcipality  may  not,  under 
the  golse  of  license  fees,  levy  and  collect  rev- 
enue to  be  expended  In  the  discharge  of  mu- 
nicipal obligations.  Klttannlng  Boro.  v.  Tele- 
graph Co.,  26  Pa.  Super.  Ct  840;  Pottsvllle 
Boro.  T.  Pottsvllle  Gas  Co.,  88  Pa.  Super.  Ct 
480. 

"Realizing  the  dlfllcnlty  of  arriving  at  the 
exact  sum  which  a  borough  should  properly 
undertake  to  collect,  as  license  fees,  from 
companies  like  the  petitioner,  the  Legislature 
has  wisely  provided  that  the  question  shonld 
be  subject  to  a  readjndicatlon  at  the  end  of 
two  years.  Thus,  accumulating  experience 
will  beget  Increased  knowledge,  serious  dis- 
putes will  more  rarely  arise,  and  their  ad- 
justment will  become  more  easy  and  accurate. 

"After  endeavoring  to  give  due  weight  to 
all  of  the- evidence  contained  In  the  record, 
and  an  attentive  consideration  to  the  aim  and 
object  of  the  statute,  we  have  reached  the 
conclusion  that  the  decree  entered  by  the 
learned  court  below  should  be  so  modified  as 
to  make  the  maximum  sum  which  the  bor- 
ough shall  be  authorized  to  charge  as  license 
fees  against  the  petitioner,  flO  per  mile  for 
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each  mile  of  conduit,  ll.GO'per  mile  fbr  each 
mile  of  wire,  and  SO  cents  for  each  pole,  and 
the  record  Is  remitted  to  the  court  below, 
with  direction  to  enter  a  decree  in  accord- 
ance with  this  order.  The  costs  of  this  ap' 
peal  to  be  paid  by  the  respondent,  the  bor- 
ough of  Sharon  Hill." 

Argued  before  FELL,  BROWN,  MESTBB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

William  I.  Schaffer  and  John  O.  Johnson, 
for  appellant  Delaware  &  Atlantic  Telegraph 
&  Telephone  Co.  Edward  P.  Bliss,  for  ap- 
pellant Sharon  Hill  Borough. 

ELKIN,  J.  For  many  years  controversies 
growing  out  of  the  Imposition  of  license  fees 
or  taxes  have  arisen  between  public  service 
corporations  and  the  municipalities  In  which 
they  do  business.  A  large  number  of  such 
cases  have  been  considered  by  our  appellate 
courts,  and  the  rules  of  law  heretofore  ap- 
plicable thereto  may  be  found'  In  repeated 
decisions  of  the  Supreme  Court,  from  Allen- 
town  V.  Western  Union  Tel.  Company,  148 
Pa.  117,  23  Atl.  1070,  S3  Am.  St  Hep.  820, 
to  Klttannlng  Boro.  v.  Gas  Company,  219  Pa. 
250,  68  Atl.  728,  and  of  the  superior  court 
from  Ridley  Park  Boro.  v.  Electric  Light, 
etc..  Company,  9  Pa.  Super.  Ct  615,  to  Klttan- 
nlng Boro.  V.  Water  Company,  35  Pa.  Super. 
Ct.  174.  These  cases  are  all  founded  upon 
ordinances  passed  prior  to  the  act  of  1906 
(P.  L.  183);  and,  while  they  were  actions 
at  law,  they  were  considered  as  if  upon  cer- 
tiorari to  determine  the  legal  rights  of  the 
parties,  and  without  reference  to  the  statu- 
tory proceedings  authorized  by  said  act  The 
rigbt  to  Impose  these  license  fees  was  sustain- 
ed as  a  police  power,  but  It  was  uniformly 
pointed  out  that  general  revenue  for  the  sup- 
port of  the  municipal  government  could  not 
be  raised  under  the  guise  of  a  license  tax  for 
police  regulation.  This  principle  has  heen 
recognized  In  every  case,  and  In  no  Instance 
has  it  been  suggrested  that  it  might  be  modi- 
fled  or  varied  or  weakened  In  Its  application. 
It  Is  true  that  under  the  old  forms  of  action 
it  was  often  difficult  for  an  appellate  court 
to  pass  upon  questions  of  fact  necessary  to 
determine  whether  a  particular  ordinance 
under  consideration  did  Impose  a  revenue 
tax  or  a  license  fee.  Because  of  this  limita- 
tion upon  the  courts  the  praptice  became 
quite  general  throughout  the  commonwealth 
to  establish  flat  rates  per  pole,  per  mile,  or 
per  car,  as  the  case  might  be,  upon  an  arbi- 
trary basis,  and  without  reference  to  the  cost 
of  police  inspection  or  supervision. 

An  examination  of  the  cases  will  show  that 
the  municipalities  were  given  a  wide  latitude 
In  the  imposition  of  these  license  charges, 
and  their  right  to  do  so  was  not  Interfered 
with,  unless  for  gross  abuse.  -  This  was  the 
situation  when  the  act  of  190S  was  passed, 
and  this  legislation  grew  out  of  the  unsatis- 
factory methods  thai  existing  for  the  deter- 
mination of  such  controversies.  The  purpose 
of  the  act  Is  stated  to  be  the  providing  of  a 
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method  for  the  determination  by  the  courts 
of  common  pleas,  with  the  right  of  appeal, 
of  all  difiputes  between  municipalities  and 
telegraph,  telephone,  light,  and  power  com- 
panies, relating  to  the  reasonableness  of  the 
amount  of  license  fees.  In  the  third  sec- 
tion of  the  act  the  duty  is  imposed  upon  the 
court  hearing  the  cause  to  determine  the 
amount  of  the  annual  license  fees  necessary 
to  properly  compensate  the  municipality  for 
the  cost  of  the  services  performed,  or  to 
be  performed,  by  it  for  the  inspection  and 
regulation  of  the  poles,  wires,  conduits,  or 
cables  belonging  to  such  public  service  cor- 
porations and  located  within  the  limits  of 
the  municipality.  This  is  a  statutory  rule 
binding  upon  the  courts.  The  amount  of  the 
license  fees  to  be  charged  is  measured  by  the 
costs  of  the  service  performed,  or  to  be  per- 
formed, during  the  year  for  municipal  inspec- 
tion and  regulation.  If  there  be  no  inspec- 
tion or  supervision  by  the  municipality ,  there 
can  be  no  license  fee  Imposed,  because  under 
such  circumstances  no  expense  would  be  in- 
curred for  which  the  statute  makes  the  com- 
panies liable.  If  there  be  inspection  and 
supervision,  the  measure  of  liability  imposed 
by  the  act  is  the  cost  of  the  same  to  the  mu- 
nicipality. The  cost  of  the  service  is  the 
rule  adopted  by  the  Legislature  to  guide  the 
courts  in  determining  the  disputes  between 
the  parties.  This  rule  cannot  be  Ignored 
or  lightly  set  aside,  and  it  should  be  the  cen- 
tral and  controlling  thought  in  the  mind  of 
the  court  In  the  determination  of  such  dis- 
putes. Of  course,  when  the  ordinance  is 
passed  in  advance  of  any  service  rendered 
it  may,  and  no  doubt  will,  be  difficult  to  fix 
with  mathematical  precision  the  amount  of 
the  license  fee  before  the  cost  of  the  service 
Is  definitely  known,  and  some  reasonable  al- 
lowance must  necessarily  be  made  for  con- 
tingencies that  may  happen.  However,  the 
courts  should  see  to  it  that  under  the  guise 
of  a  reasonable  allowance  the  municipality  is 
not  permitted  to  impose  a  tax  for  general 
municipal  purposes,  or  to  disregard  the  rule 
which  limits  the  license  fee  to  the  cost  of 
inspection.  Under  this  rule  no  flat  per  pole 
or  per  mile  charge  can  be  made  applicable 
throughout  the  commonwealth,  because  in 
no  two  cases  will  the  cost  of  inspection  be 
the  same.  Many  boroughs  do  not  inspect  at 
all,  and  in  such  cases  no  license  fee  can  be 
charged.  Other  boroughs  may  require  very 
llttie  Inspection,  while  others  may  need  more, 
but  in  each  instance  the  inquiry  must  be, 
what  is  the  cost?  The  Legislature  fixed  the 
rule  and  imposed  the  duty  to  determine  all 
such  controversies  according  to  that  rule 
upon  the  courts  when  proper  proceedings  are 
Instituted.  The  rule  la  imperative  and  can- 
not be  disregarded. 

Another  question  raised  by  this  appeal  is 
whether  the  borough  authorities  In  the  pres- 
ent case  were  Justified  in  making  any  provi- 
sion for  inspection  and  regulation.  It  is  con- 
tended that  the  Inspection  by  the  companies 


was  ample  and  sufficient  to  protect  the  pub- 
lic, and  that  no  municipal  inspection  was 
necessary.  It  is  true  that  the  courts  have 
held  companies  furnishing  electricity  or  oper- 
ating by  electrical  forces  to  the  very  high- 
est degree  of  care  by  way  of  inspection  and 
maintenance.  It  is  meet  and  right  to  do  so, 
because  of  the  great  danger  to  the  public  hav- 
ing to  deal  with  such  agencies.  The  duty  of 
Inspection  and  maintenance  Imposed  by  law 
upon  these  companies  can  be  more  safely  re- 
lied on  as  a  protection  to  the  public  than  the 
casual  and  indifferent  inspection  made  by  a 
borough  officer  without  any  technical  knowl- 
edge of  the  business.  There  are  many  things, 
however,  which  the  borough  may  properly  do 
by  way  of  police  regulation.  It  can  require 
the  poles  to  be  kept  in  proper  condition, 
the  wires  in  safe  repair,  and  see  to  it  that 
the  conduits  and  other  appliances  do  not 
Interfere  with  the  public  use  of  the  streets. 
Reasonable  latitude  must  be  allowed  the  mu- 
uicipalitles  In  dealing  with  this  subject;  but, 
on  the  other  band,  they  should  not  be  i>er- 
mitted  to  make  useless  and  unnecessary  in- 
spections at  the  cost  of  the  operating  compa- 
nies. This  Is  also  a  question  for  the  courts  to 
determine  in  a  proceeding  instituted  under 
the  act  of  April  17,  1905  (P.  L.  183).  In  the 
case  at  bar  we  think  the  borough  was  Justi- 
fied in  requiring  the  Inspection  directed  by 
the  ordinance,  and  hence  the  only  question 
for  determination  is  as  to  the  amount  of  the 
license  fee  imposed. 

The  learned  Judge  of  the  court  of  common 
pleas  treated  the  question  upon  the  theory 
that  the  borough  ordinance  should  be  sus- 
tained on  the  presumption  that  it  was  reason- 
able, without  reference  to  whether  it  was 
based  upon  the  cost  of  inspection  or  not.  In 
this  we  think  there  was  error.'  When  the 
petition  was  filed  under  the  act  of  1905,  the 
proceedings  were  de  novo,  and  it  was  the 
duty  of  the  court  to  hear  and  determine  the 
questions  involved  upon  the  pleadings,  hav- 
ing due  regard  for  the  weight  of  the  evidence. 
The  superior  court  on  appeal  took  up  the 
question,  and  did  modify  the  decree  entered 
In  the  court  below  by  fixing  the  amount  of 
the  license  fees  upon  the  basis  of  the  cost 
of  inspection,  although  there  may  be  some 
doubt  as  to  the  strict  application  of  the  rule 
in  arriving  at  the  proper  amount  to  be  charg- 
ed. The  case  was  very  IntelligenUy  con- 
sidered by  the  learned  Judge  who  wrote  the 
opinion;  and,  since  the  amount  Involved  In 
this  particular  case  is  small,  no  useful  pur- 
pose can  be  served  by  prolonging  the  con- 
troversy. The  per  pole  and  per  mile  license 
fee  charged  In  this  case  cannot  be  taken 
as  a  precedent  on  which  to  base -charges  in 
other  municipalities  throughout  the  com- 
monwealth, because  each  case  must  depend 
upon  its  own  facts,  and  in  every  case  the 
cost  of  inspection  must  be  the  measure  of 
llabUlty. 

Decree  affirmed,  and  record  remitted  to  the 
court  below,  with  Instructions  to  enter  Judg- 
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ment  in  faTor  of  th«  borough  of  Sbaron  UlU 
toe  the  amount  of  the  licenae  fees  as  fixed 
bj  the  superior  court ;  the  costs  on  the  appeal 
to  tbis  court  to  be  paid  by  appellant,  and 
all  other  costs  to  be  paid  aa  directed  bj  tlie 
decree  of  the  superior  court 

(lU  Pb.  SO) 
NORBECK  V.  aXT  OF  PHILADELPHIA. 
(Snpxeme  Court  of  PennajlTania.    March  8, 
1909.) 
1.  MumCIPAI.   COBPOBATIONS  (|  751*)— Neu- 
UGENCB     or      iNDEPKnOKNT     CONTBACTOB— 
LlABILITT  or  CiTT. 

To  relieve  a  city  from  liability  for  injuries 
leceived  in  the  construction  of  a  street,  of  which 
ao  independent  contractor  has  exclusive  con- 
trol, the  accident  must  be  the  result  of  the  neg- 
ligence of  the  contractor. 

[Ed.  Note. — Kor  other  cases,  see  Mnniciual 
Corporations,  Cent  Dig.  {{  1580-1582;  Dec. 
Dig.  {  751.*J 

3L  MuNIdPiX    COBPOBATIORB    (|    755*)— Db- 

ixcnvB  Stbeetb— Liability. 

Where  a  city  directs  a  street  to  l>e  kept 
open,  inviting  the  public  to  use  it  it  is  its 
duty  to  see  that  it  is  nuUntained  in  a  reason- 
ably safe  condition. 

[Ed.    Note. — ior  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  ||  ISSI,  1589,  1590; 
DecTDig.  i  iS&.»] 
S.  Mdnicipai.   Cobpobationb    (I   7K1*)— Db- 

rKCnTB     HlOHWATB— LlABUJIT    TO    Tbav- 


A  municipality  contracted  with  an  Inde- 
pendent contractor  to  raise  the  grade  of  a  street 
a  certain  portion  of  the  street  to  be  continuously 
kept  open  to  the  public  pending  the  work,  and 
the  city  retained  control  of  sucn  portion  by  its 
police  and  inspector.  Held  that  where  it  per 
mitted  a  dangerous  hole  to  continue  in  such  por- 
tion for  tliree  months,  it  was  liable  to  a  person 
injured  by  reason  of  such  negligence. 

L£d.  Note.— for  other  cases,  see  Municipal 
Corporation^  Cent  Dig.  i|  1580-1582;  Dec 
Dig.  I  751.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Sadie  Norbeck  against  tbe  City 
of  Philadelphia.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

Thomas  D.  Finletter  and  Harry  T.  Klng- 
■ton.  Asst  City  SolB.,  and  J.  Howard  Gendell, 
Oty  Sol.,  for  appellant  Thomas  Learning 
and  William  J.  Lawson,  tor  appellee. 

HEETTRESZAT,  J.  In  February,  1906,  tbe 
dty  of  Philadelphia  was  engaged  In  improv- 
ing South  Broad  street  from  Muyamenslng 
aTenne  to  League  Island.  The  work  had  been 
let  to  a  contractor  and  consisted  partly  in 
widening  the  street  from  80  feet  to  160  feet 
In  i-hnnging  the  grade  so  as  to  raise  the  street 
from  12  to  16  feet  above  the  surrounding 
country,  repavlng  and  macadamizing  the  cart- 
ways and  sidewslks,  constructing  sewers,  cul- 
verts, inlets,  and  drains,  etc.  Among  the 
specifications  attached  to  and  a  part  of  the 


contract  was  the  following;  'fThe  contractor 
will  be  required  to  keep  a  portion  of  the 
street  open  at  all  times  during  the  progress  of 
the  work,  of  sufficient  wldtb  to  accommodate 
travel,  and  at  no  time  shall  the  road  be  closed 
to  travel,  but  a  good,  safe  and  sufficient  road- 
way shall  at  all  times  be  maintained  open  to* 
public  use."  Broad  street  is  tbe  only  public 
highway  leading  from  tbe  heart  of  the  city  to 
League  Island,  and  hence  tbe  necessity  for 
keeping  It  open  for  public  travel  during  the 
time  the  improvement  was  being  made.  It 
was  traversed  by  trolley  cars,  carriages,  sup- 
ply and  delivery  wagons,  antomoblles,  and 
other  traffic  between  the  city  and  League  Is- 
land. The  work  of  Improving  the  street 'was 
begun  at  Moyamenslng  avenue  and  progressed 
south  towards  League  Island.  In  making  tbe 
Improvements  the  contractor  raided  the  levti 
of  tbe  street  in  three  longitudinal  strips.  He 
first  constructed  an  embankmeut  on  the  west 
side  of  the  street  and  on  it  the  trolley  tracks 
were  placed,  and  a  plank  road  was  construct- 
ed sufficiently  wide  to  permit  a  wagon  to  pass 
one  way.  The  south-bound  traffic  u!<ed  this 
roadway,  while  the  north-bound  traffic  used 
tbe  lower  grade  of  Broad  street  A  similar 
embankment  was  then  built  on  tbe  east  side 
of  the  street  and  when  completed  was  used 
by  the  north-bound  traffic  The  two  embank- 
ments having  been  finished,  tbe  Interveninc 
space  on  the  street  was  filled  in  to  bring  tbe 
whole  street  to  the  proper  level. 

On  February  15,  19()6.  Norbeck,  the  plaln- 
tllTs  husband,  was  driving  a  two-horse,  four- 
wheeled  brick  wagon  on  South  Broad  street 
where  it  was  being  improved.  A  companion 
was  with  him,  and  they  both  sat  on  a  high 
seat  In  the  front  part  of  the  wagon;  the 
plalntifC  being  on  tbe  right  and  driving  the 
horses.  They  proceedi'd  south  almost  to 
League  Island,  and,  after  dlsctiarglng  their 
load  on  East  Broad  street  they  returned  to 
the  street  and  drove  north.  The  Pennsylva- 
nia Railroad  crosses  Broad  street  a  short  dis- 
tance south  of  the  place  where  the  accident 
occurred,  and  since  the  completion  of  tbe  im- 
provement the  tracks  on  the  street  are  cross- 
ed by  an  overhead  bridge.  The  plaintiff 
claimed  and  introduced  evidence  to  show  that 
her  husband  crossed  under  the  bridge,  and, 
while  driving  on  the  roadway  on  the  east 
embankment  north  of  tbe  bridge,  the  right 
front  wbed  of  the  wagon  was  precipitated 
into  a  hole,  he  was  thrown  to  tbe  ground,  and 
the  wheel  of  tbe  wagon  passed  over  him  kill- 
ing him  instantly.  The  plalntilTs  witnesses 
testified  that  this  hole  was  4  feet  long,  2  feet 
wide,  and  hub  deep,  that  it  was  400  feet  north 
of  the  bridge,  and  has  existed  there  for  at 
least  three  months.  They  also  testified  that 
at  the  time  of  the  accident  the  bole  was  filled 
with  slush  of  tbe  color  of  the  road,  and  was 
not  easily  seen  or  distinguished.  The  plain- 
tiff contended  that  at  the  time  of  the  accident 
her  husband  was  driving  carefully,  that  the 
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road  was  In  a  good,  solid  condition,  except 
tbe  hole  which  caused  him  to  be  thrown  from 
the  wagon,  and  that  the  part  of  the  road 
where  the  accident  occurred  had  been  opened 
and  used  by  the  public  for  at  least  alz  months 
prior  to  the  time  Norbeck  was  killed. 

The  city's  position  on  the  trial  was,  and  Its 
testimony  tended  to  show,  that  the  plaintilTs 
husband  in  driving  north  crossed  the  bridge 
over  tbe  railroad  tracks  and  then  drove  north- 
east to  the  eastern  embankment,  a  distance  of 
about  150  feet  north  of  the  bridge,  and  as  he 
turned  onto  tbe  embankment  he  was  thrown 
to  the  ground  and  killed.  It  was  claimed  that 
at  the  time  of  the  accident  Johnson,  tbe  com- 
panioA  of  the  plalntltTs  husband,  was  driving, 
that  the  latter  was  standing  up  In  the  wagon 
with  his  hands  In  bis  pockets,  and  that  the 
team  was  going  at  a  rapid  rate.  It  is  con- 
tended by  the  city:  That  the  place  where  the 
accident  occurred  was  not  on  a  completed  or 
finished  part  of  the  highway,  and  that  there 
was  no  such  hole  as  described  by  tbe  plain- 
tiff's witnesses;  that,  it  there  was  a  hole 
which  caused  the  accident;  it  was  simply  a 
-depression  afad  incident  to  tbe  change  In  tbe 
grade  and  the  width  of  the  street;  that  at 
the  time  and  place  of  the  accident  the  work 
was  in  active  progress,  and  the  contractor 
alone  was  In  charge  and  controlled  the  whole 
cqperatlon. 

Tbe  case  was  submitted  in  a  very  fair  and 
careful  charge  to  the  Jury,  and  they  found  In 
favor  of  tbe  plaintiff.  It  Is  therefore  estab- 
lished by  the  verdict  that  the  accident  occur- 
red on  the  roadway  on  the  east  embankment 
at  a  point  400  feet  north  of  the  bridge,  that 
the  rood  at  that  point  had  been  opened  to  the 
public  for  several  months,  and  that  a  danger- 
ous hole  had  existed  there  for  at  least  three 
months  prior  to  tbe  accident  The  verdict 
also  negatives  tbe  contention  of  the  dty  that 
the  accident  occurred  150  feet  north  of  the 
bridge,  where  the  roadway  was  under  con- 
struction and  not  completed. 

Under  the  facts  as  admitted  or  found  by 
the  Jury,  It  Is  apparent  that  the  court  would 
have  committed  reversible  error  had  It  affirm- 
ed the  defendant's  point  and  withdrawn  the 
case  from  the  Jury.  The  point  was  submitted 
on  the  theory  that  the  doctrine  of  Painter  v. 
Pittsburg,  46  Pa.  213,  was  applicable  to  the 
facts  of  this  case.  Tbe  contention  of  tbe  city 
Is  thus  stated  in  Its  printed  brief:  "That 
Broad  street,  the  scene  of  the  accident,  was, 
under  the  contract.  In  the  absolute  and  entire 
control  of. tbe  contractor  and  not  of  the  city; 
that  the  roadway  upon  the  eastern  onbank- 
ment  where  the  accident  occurred  and  the 
embankment  itself  were  temporary  in  char- 
acter, necessarily  so  from  the  character  of 
tbe  contract  and  tbe  work ;  and  that  the  em- 
bankment and  tbe  road  or  way  upon  It  were 
not  in  any  sense  a  street  or  highway  accepted 
by  tbe  city  as  such,  and  over  which  It  could 
exercise  a  control,  or  upon  which  It  could  en- 
f-oi-  tn  make  or  direct  necessary  repairs  to 
in  good  condition."     It  Is  manifest, 


we  think,  that  the  doctrine  of  Painter  ▼. 
Pittsburg,  46  Pa.  213,  can  have  no  application 
to  the  facts  developed  at  the  trial  of  this 
case.  The  rule  established  by  that  and  kin- 
dred cases  Is  that  a  municipality  is  not  liable 
for  tbe  negligence  of  an  Independent  contract- 
or while  engaged  In  the  construction  or  repair 
of  a  street  of  which  be  has  the  exclusive  con- 
trol or  charg&  But  to  relieve  the  municipal- 
ity from  liability  In  such  cases  the  accident 
must  be  the  result  of  the  negligence  of  the 
contractor,  and  he  must  have  such  exclusive 
control  of  the  street  where  the  accident  oc- 
curs as  to  authorize  him  to  prohibit  the  use 
of  It  by  the  publla 

In  tbe  case  at  bar  the  agreement  with  tbe 
contractor  did  not  place  him  In  the  exclusive 
control  or  charge  of  Broad  street  where  the 
Improvements  were  being  made.  Nor  was  It 
provided  therein  that  the  public  could  not 
use  that  part  of  Broad  street.  On  tbe  con- 
trary, it  was  distinctly  stipulated,  as  we  have 
seen,  that  tbe  contractor  should  keep  a  por- 
tion of  the  street  open  at  all  times  of  suf- 
ficient width  to  accommodate  travel,  and 
maintain  a  good,  safe,  and  sufficient  roadway 
for  public  use.  This  provision  conclusively 
shows  that  It  was  the  intention  of  the  city 
that  the  street  should  be  open  to  use  by  the 
public,  and  the  duty  of  keeping  It  open  for 
such  nse  was  Imposed  on  the  contractor  by 
his  agreement '  It  was  in  pursuance  of  this 
agreement  that  the  street  was  kept  open  for 
public  use,  and  the  contractor  could  not  close 
It  or  assume  exclusive  control  over  It  during 
the  progress  of  the  work.  As  further  evi- 
dence of  the  intention  of  the  city  not  to  place 
the  exclusive  control  of  the  street  in  the 
hands  of  the  contractor,  It  was  under  the 
surveillance  of  Its  policemen,  and  It  bad  an 
Inspector  who  Inspected  the  work  and  report- 
ed daily  to  the  city.  He  testified  that  his 
duties  required  him  to  see  that  the  material 
was  properly  placed,  to  look  out  for  ruts,  to 
have  holes  filled  up  If  any  existed,  and  .to 
see  that  the  general  traffic  was  In  good  shape. 
It  is  therefore  clear  that  the  city  in  letting 
the  contract  for  the  improvement  of  the 
street  did  not,  during  the  progress  of  the 
work,  turn  over  the  street  to  the  exclusive 
control  of  the  contractor,  so  that  he  could  ex- 
clude the  public  from  its  use;  but  it  reserved 
the  right  to  compel  the  contractor  to  keep  a 
good,  safe,  and  sufficient  roadway  on  some 
part  of  the  street  open  at  all  times  for  public 
use  during  the  progress  of  the  work.  It  had 
the  authority,  and  It  was  the  duty  of  the  city, 
to  enforce  performance  by  the  contractor  of 
this  stipulation  of  the  agreement,  and  that 
It  Intended  to  do  so  appears  from  the  fact 
that  its  own  official  kept  close  supervision 
over  the  work  and  over  tbe  roadways  Intend- 
ed for  use  by  the  public.  Whenever  a  city  or 
municipality  directs  a  street  to  be  kept  open, 
and  thereby  Invites  tbe  public  to  use  it,  an 
obligation  Is  Imposed  on  the  municipality  to 
see  that  it  Is  maintained  in  a  reasonably  safe 
[  onditlon  for  traveL    It  this  dut7  Is  ueg- 
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lected,  and  injnry  results  by  reason  of  a  de- 
fect In  tbe  street,  the  mnnldpallty  is  not  re- 
Uered  by  giving  notice  to  one  who  la  prima- 
rily liable  as  between  him  and  the  municipal- 
ity. Wyman  t.  Philadelphia.  175  Pa.  117,  34 
Atl.  621. 

Tbe  finding  of  the  Jury  under  the  instmc- 
tlona  of  the  court  establishes  the  fact  that 
Norbeck  was  not  on  a  part  of  the  street 
where  the  work  was  In  progress  and  uncom- 
pleted, but  that  he  was  driving  on  a  finished 
and  completed  part  of  the  work,  assigned  by 
the  contractor  for  use  by  the  pnbllc.  Tbe 
evidence  submitted  to  the  Jury  was  amply 
sufficient  to  sustain  that  finding.  The  hole 
which  caused  the  accident  was  not  an  Inei- 
dent  to  the  Improvement  being  made,  nor  did 
It  result  from  defective  construction  by  the 
contractor,  but  was  caused  by  the  use  of  that 
part  of  the  roadway  by  the  publla  That  it 
was  a  very  dangerous  obstruction  is  appar- 
ent Its  size,  as  well  as  the  fact  that  It  was 
filled  with  a  slush  of  the  color  of  the  dirt  of 
the  roadway  which  prevented  It  being  easily 
seat  or  discovered,  leaves  no  doubt  of  its 
dangerous  character.  It  had  been  there,  ac- 
cording to  the  evidence,  at  least  three 
months,  and  the  Jury  found  that,  the  city  of- 
ficials had  coDStmctive  notice  of  its  exist- 
ence. It  was  the  duty  of  the  city's  Inspector, 
as  he  testified,  to  discover  and  have  such  dan- 
gwons  obstructions  removed,  and  this  bole 
certainly  called  for  immediate  action  by  bim. 
It  was  a  menace  to  every  traveler  upon  that 
roadway,  and  it  was  clear  negligence  for  the 
dty  to  permit  it  to  remain  there.  It  had  the 
authority  to  require  the  Immediate  removal 
of  the  obstmctlon  by  the  contractor,  and  If 
he  neglected  to  remove  it  the  city  should 
have  had  it  done.  Its  failnre  In  this  respect 
constitutes  negligence  for  which  it  is  liable 
in  tills  action. 

We  are  of  the  opinion  that  the  case  was 
for  the  Jury,  and  it  was  properly  submitted 
by  the  learned  trial  Judge. 

The  assignmoits  of  error  an  overruled, 
and  the  Judgment  is  affirmed. 


(34  Pa.  1) 

In  le  MACAULBY'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    March  8, 
1909.) 

Wiixs  (S  55*)— IssuB  DxviSAvn  Vxi,  NoH— 

BVIDKRCB. 

On  an  application  for  an  issue  devis^vtt 
vel  non,  (t  appeared  that  testator  at  times  be- 
came intoxicated,  and  bad  been  In  the  lunatic 
aaylnm  some  years  before  tbe  execution  of  tbe 
wfll,  but  was  released  on  a  commission  declar- 
ing him  sane.  Afterwards  he  voluntarily  went 
to  a  hospital,  where  he  remained  until  his 
death,  16  vears  thereafter.  By  his  will  executed 
10  years  before  his  death,  be  gave  tbe  bulk  of 
his  fortune  to  tbe  hospital.  At  that  time  all  of 
Us  iauiediate  family  were  dead,  and  his  only 
relatives  were  certain  consins.  He  made  a 
friend  who  bad  diai!pie  of  his  matters  residuary 
legatee  in  case  of  his  death  within  a  calendar 
month.    Testator  directed  that  certain  cousins 


who  l>egged  him  for  money  should  not  be  ad- 
mitted to  the  hospital,  and  his  friend  supported 
him  in  this  matter.  The  will  was  prepared  by 
a  reputable  lawyer  and  witnessed  by  a  friend 
and  temporary  resident  physician,  but  there  was 
no  evidence  that  any  omcer  of  the  hospital  had 
anything  to  do  wiUi  tbe  making  of  the  will. 
Testator  at  tbe  time  was  in  full  control  of  his 
faculties  and  able  to  attend  to  his  affairs.  He 
had  taken  great  interest  in  the  hospital,  and 
contributed  considerable  money  for  appliances 
used  b^  its  patients.  Held,  that  the  issue  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  187-161 ;  Dec.  Dig.  i  55.»] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  estate  of  Joseph  Tag- 
ert  Macauley.  From  an  order  refusing  an 
order  devlsavlt  vel  non,  JuUa  M.  Edle  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  Anderson, 
J.,  of  tbe  court  below: 

'"The  facts  In  this  case  briefly  are  these: 
Joseph  Tagert  Macauley,  the  testator,  was  a 
man  of  means,  who  was  afflicted  with  an  un- 
controllable desire  for  drlnklhg,  and,  when 
subject  to  temptation,  became  intoxicated. 
Recognising  this  weakness  on  his  part,  it 
was  his  habit  when  living  with  his  family, 
in  order  to  overcome  this  desire,  to  stay  in 
his  home  for  months  at  a  time.  Owing  to 
some  outbreak,  not  traceable  to  bis  drink- 
ing habits,  about  the  year  1888,  some  of  his 
family  had  him  placed  in  an  insane  asylum, 
where  he  stayed  for  about  two  years;  but 
having  been  consulted  by  a  lawyer  about 
signing  a  deed  for  some  property,  the  law- 
yer became  convinced  of  his  sanity,  and  had 
the  question  raised  by  means  of  a  lunacy 
commission,  which,  after  bearing  the  case, 
declared  him  sane,  and  he  was  thereupon  re- 
leased from  the  asylum.  After  his  release 
he  stopped  at  the  Continental  Hotel  for  a 
short  time,  and  on  account  of  bis  habits  was 
taken  from  there  and  sent  to  St.  Agnes'  Hos- 
pital. This  was  some  time  In  1890,  and  he 
remained  there  until  his  death  in  1906.  Dur- 
ing this  time  he  was  out  of  the  hospital  but 
a  few  times,  in  the  earlier  years,  coming 
back  to  It  of  his  own  volition.  During  his 
stay  there  all  of  his  Immediate  family  had 
died;  and  the  only  persons  who  visited  him 
constantly  was  one  Gordon  Monges  and  his 
wife.  Mr.  Monges,  who  had  known  the  tes- 
tator from  youth,  was  connected  with  him 
by  marriage,  but  was  not  of  his  kin.  In  1896 
the  testator  signed  the  will  in  controversy, 
by. which  he  gave  tbe  bulk  of  bis  fortune  to 
tbe  St  Agnee'  Hospital,  making  Mr.  Monges 
the  substituted  residuary  devisee  and  leg- 
atee in  case  of  bis  death  within  tbe  calendar 
month.  Mr.  Monges  was  also  appointed  ex- 
ecutor of  the  will.  The  will  was  drawn  by 
Edward  P.  Ailinson,  Esq.,  who.  It  was  stated 
in  the  answer,  drew  it  from  one  which  had 
been  dictated  to  him  by  the  testator.  It  was 
given  by  Mr. 'Ailinson  to  Mr.  Monges,  who, 
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accompanied  by  a  cl«rk  In  Mr.  AlUnson'a  of- 
fice, took  It  to  the  hospital,  and  it  was  there 
executed ;  the  clerk,  N.  L.  Bright,  and  Dr. 
Harry  S.  Greenlealt,  one  of  the  physicians  at 
the  hospital,  witnessing  it.  It  was  signed 
and  witnessed  in  the  presence  of  Mr.  Monges. 
There  was  no  testimony  to  show  that  the  au- 
thorities of  the  hospital,  except  the  doctor 
who  witnessed  the  will,  who  was  but  a  tem- 
porary resident,  and  is  now  out  of  the  coun- 
try, knew  anything  of  itt  contents.  The  tes- 
tator left  as  his  next  of  kin  five  cousins,  three 
living  in  Washington,  D.  0.,  and  two  living 
In  Philadelphia.  The  will  having  been  ad- 
mitted to  probate,  an  appeal  was  taken  to 
this  court  by  Julia  M.  Edle,  one  of  the  cous- 
ins living  In  Washington,  on  the  ground 
that  the  testator  was  of  unsound  mind,  and 
that  he  was  unduly  Influenced. 

"The  testimony  In  support  of  the  first  con- 
tention turned  almost  wboUy  on  testator's 
condition  long  anterior  to  the  making  of  the 
will ;  that  is.  about  the  time  he  was  confined 
In  the  insane  asylum.  At  best,  it  Is  exceed- 
ingly meager;  and,  as  a  commission  at  that 
time  had  found  the  testator  of  sound  mind, 
the  presumption  that  might  have  arisen  as 
to  bis  condition  prior  thereto  on  account  of 
bis  having  been  in  an  asylum  has  been  coun- 
terbalanced. The  only  testimony  on  this 
point  subsequent  thereto  was  that  of  the  law- 
yer who  had  represented  him  at  the  lunacy 
proceedings,  and  be  stated  that  his  mind, 
when  he  visited  blm  at  the  hospital,  was  oc- 
casionally clouded  as  the  result  of  drinking. 
Be  had  not,  however,  visited  him  within 
three  or  four  years  of  the  making  of  the  will. 
Against  this  was  the  testimony  of  Mrs.  Mon- 
ges, who  visited  testator  frequently  with  her 
husband  In  the  last  11  years  of  his  life,  and 
of  the  attendants  at  the  hospital,  of  the  phy- 
sicians there,  and  of  the  sergeant  of  police, 
who  went  there  In  the  performance  of  his 
duty.  All  of  these  witnesses  testified  that  be 
was  a  clear-headed  man  of  much  informa- 
tion. In  addition  to  that.  It  was  shown  that 
during  all  these  years  he  paid  his  bills  by 
checks  upon  his  deposits  in  banks,  which 
were  kept  in  his  name,  though  the  deposits 
were  made  for  him  by  Mr.  Monges.  It  was 
shown  that  he  occasionally  got  liquor  at  the 
hospital,  either  by  order  of  the  doctors  or 
from  visitors  who  came  there.  It  was  also 
shown  that  within  the  last  10  years  he  had 
sent  a  letter  to  Dallas  Sanders,  Esq.,  a  prom- 
inent member  of  our  bar,  now  deceased,  re- 
calling himself  to  him  and  requesting  him  to 
call  about  some  urgent  legal  business,  and 
that  Mr.  Sanders,  being  busy,  sent  down  an 
assistant,  a  Mr.  Wilkinson,  who  was  denied 
admission  to  the  testator  on  the  ground  that 
he  was  in  no  condition  to  be  seen;  the  per- 
son In  charge  also  stating  that  they  had  had 
such  letters  before.  It  was  shown  that  Mrs. 
Edie  bad  written  to  him  for  assistance,  but 
got  no  answer  from  him.  She  testified  also 
that  her  son  had  called  on  him  many  times, 
until  be  was  refused  permission  to  see  him 


by  the  sisters.  Mrs.  Monges  explained  this 
refusal,  saying  that  the  testator  had  given 
positive  orders  not  to  admit  Mr.  Edle,  as  be 
wanted  to  borrow  money  from  him. 

"There  is,  In  the  opinion  of  the  auditing 
Judge,  no  evidence  suflicient  to  support  a  ver- 
dict on  the  ground  of  mental  unsoundness. 
That  the  testator  had  an  uncontrollable  de- 
sire for  drink,  there  Is  no  doubt,  and  that, 
when  the  opportunity  came,  lie  became  intox- 
icated. Is  clearly  shown  from  the  evidence; 
but,  being  kept  from  it,  as  he  was  in  the  hos- 
pital, it  is  plain  that  be  was  only  occasion- 
ally so  alTected,  and  It  is  also  plain  that  he 
was  at  other  times  a  clear-headed.  Intelligent 
man,  able  to  converse  sensibly  and  to  attend 
to  his  aCFairs.  From  the  testimony  of  the 
witness  wlio  subscribed  the  will  it  is  evident 
that  at  the  time  of  its  execution  he  was  not 
under  any  such  influence,  but  sober  and  intel- 
ligent Mr.  Monges  and  Mr.  Allinson  both  be- 
ing dead,  and  Dr.  Greenleaf  being  out  of  the 
country,  we  are  confined  to  the  testimony  of 
Mr.  Bright,  who  was  a  disinterested  witness. 
Indeed,  the  character  of  the  lawyer  who 
drew  the  will,  the  late  Edward  P.  Allinson, 
Esq.,  would  of  itself  rebut  any  presump- 
tion of  Its. being  the  will  of  a  man  unable 
to  intelligently  comprehend  Its  provisions. 
Drunkenness,  unless  it  occurs  at  the  time  of 
the  making  of  a  testamentary  paper,  is  no 
proof  of  mental  unsoundness.  Schusler's  Es- 
tate, 108  Pa.  81,  47  Atl.  966.  The  issue  on 
the  groimd  of  mental  unsoundness  must  be 
refused. 

"Nor  is  there  any  proof  of  undue  Influence. 
Such  Influence  must  be  that  which  operates 
on  the  mind  of  the  testator,  forcing  him  to 
do  the  will  of  the  person  so  exercising  it  and 
must  be  exercised  at  or  prior  to  the  time  of 
the  execution  of  the  paper.  There  was  testi- 
mony that  the  authorities  of  the  hospital  did 
not  permit  the  testator  to  go  out  of  the 
grounds;  but  that  was  for  bis  benefit  alone. 
There  was  testimony  that  they  had  prevented 
Mr.  WUklnson  from  seeing  him;  but  that  was 
some'  years  after  the  will  was  executed. 
There  was  testimony  that  they  acted  under 
the  order  of  Mr.  Monges,  who  attended  to  his 
business  attairs  outside,  and  that  Mr.  Monges 
was  active  in  having  the  will  executed,  and 
was  substitutionary  legatee  thereunder  by  the 
clause  put  in  wills  so  often  for  the  obvious 
purpose  of  overcoming  the  statute  avoiding 
gifts  to  charities  within  a  calendar  month  of 
the  death  of  the  testator ;  but  ss  Mr.  Monges' 
interest  under  the  will  fell  a  calendar  month 
after  the  making  of  It  and  ten  years  before 
the  testator's  death,  no  question  can  now  l>e 
raised  as  to  his  reaping  a  benefit  from  It  and 
certainly  there  is  no  evidence  that  either  he 
or  the  officers  of  the  hospital  by  any  influence, 
good,  or  malign  Induced  the  testator  to  make 
his  will  in  favor  of  the  hospital.  As  shown 
by  the  answer,  the  testator's  lawyer,  executor, 
and  witnesses  were  all  of  a  different  religious 
belief  from  those  who  conducted  this  hospital, 
and  there  Is  not  a  scintilla  of  evidence  that 
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they  Induced  the  testator  to  make  hla  will 
the  way  he  did. 

"The  will,  Indeed,  Is  a  moat  natural  one. 
Thla  mail,  for  hla  own  good  spent  the  last 
16  years  of  his  life  at  this  Institution,  where 
he  had  the  constant  care  and  companionship 
of  Its  personnel;  took  active  Interest  in  Its 
officers  and  Its  patients;  was  always  on  hand 
at  the  reception  of  new  patients;  ballt,  at 
his  own  expense,  a  shed  for  the  ambulance; 
put  up  awnings  for  the  patients ;  provided  a 
sterilizer,  and  in  all  ways  took  an  active  per- 
sonal interest  In  its  affairs,  and,  being  able 
to  pay,  no  doubt  had  every  want  attended  to. 
He  knew  the  restraint  on  his  actions  was  a 
Undly  one,  and  for  his  benefit,  as  It  was  In 
coarse  with  his  own  conduct  years  before. 
His  parents,  brother,  and  all  his  Immediate 
family  were  dead.  His  cousins  In  Phlladel- 
Idiia  did  not  bother  about  him,  his  cousins  in 
Washington  only  when  In  need  of  assistance. 
His  friends,  the  Monges,  evidently  did  not 
seek  his  money,  and  probably  did  not  need  It. 
What  more  natural  than  that  he  should  give 
it  to  that  charity,  the  needs  of  which  he 
knew,  and  the  good  it  did  he  saw  around  him 
day  by  day?  He  knew  this  hospital  had 
grown  out  of  the  conception  of  the  good  it 
might  do  In  the  mind  of  a  testator;  and  he, 
who  knew  it  in  its  activities,  its  wants,  and 
necessities,  especially  the  need  of  enlarge- 
ment, felt  that  his  money  would  be  best  spent 
and  bring  Us  greatest  blessing  if  devoted  to 
the  purposes  of  tills  benefaction.  It  might 
well  be  that,  had  he  seen  the  need  of  his  af- 
flicted relative  as  he  saw  that-of  those  around 
him,  he  would  have  been  more  considerate 
to  ber  in  his  will;  but,  however  that  might 
be^  be  made  this  will  when  of  sound  mind, 
and  nnlntlnenced  by  the  beneficiaries,  and, 
as  far  as  the  testimony  shows,  without  undue 
influence  by  anybody.  The  issues  prayed  for 
must  therefore  be  refused. 

"Issue  refused," 

Argued  before  MITOHBLLk  O.  J.,  and 
FBLIi,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  Howard  Gendell,  L  Irwin  Jackson,  and 
Jolm  O.  Grady,  for  appellant  Theodore  F. 
Jenkins,  John  G.  Johnson,  and  J.  Peter 
Klinges,  for  appellee. 

PER  CURIAM.  The  order  of  the  orphans' 
conrt  refusing  an  issue  is  afiSrmed  on  the 
opinion  of  Judge  Anderson. 


(2M  Pa.  37) 

In  le  GIBBONS'  ESTATE. 

(Supreme   Court  of  Pennsylvania.     March   8, 
1909.) 

Wnxs   (!    566*)— Oossrauonoit— "PBBaoKAi, 
Pbopkbtt." 

Testatrix  left  her  surviving  two  sons  and 
two  daugbteis,  and  gave  by  her  will  articles  of 
jewelry  to  each  of  ber  daughters,  and  all  her 
honsehold  goods,  wearing  apparel,  and  personal 


property  to  t>e  divided  between  the  dangbters, 
and  directed  her  executors  to  sell  the  remainder 
of  her  estate,  and  divide  it  "equally  among  my 
four  children."  Heldj  that  the  words  "personal 
property"  should  be  limited  to  articles  of  a  per- 
sonal character  of  the  same  species  as  those 
mentioned  in  the  preceding  part  of  the  gift  to 
the  daughters,  and  did  not  include  cash  in  bank. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  1238%;   Dec.  Dig.  i  506.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5356;   vol  8,  p.  7753.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County, 

In  the  matter  of  the  estate  of  Catharine 
Gibbons,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  adjudication,  Catherine  A. 
Connor  appeals.    Affirmed. 

From  the  record  it  appeared  that  testatrix 
died  December  23,  1903,  leaving  to  survive 
her  two  sons  and  two  daughters.  At  the 
time  of  her  death  she  had  cash  on  deposit 
51,750.30,  and  personal  effects  such  as  jewel- 
ry and  furniture.  She  also  possessed  real 
estate.  By  her  will  she  directed,  inter  alia, 
as  follows: 

"Fifth. — I  give  and  bequeath  by  gold 
watch  and  chain  and  piano  to  my  said  daugh- 
ter, Catherine  A,  Connor,  and  I  give  and  be- 
queath my  diamond  earrings  to  my  daughter 
Cecilia  C.  Curran  and  all  my  household  goods 
wearing  apparel  and  personal  property  I 
give  and  bequeath  equally  to  my  said  daugh- 
ters Catherine  A.  Connor  and  Cecilia  C.  Car- 
ran. 

"Sixth. — I  order  and  direct  my  executors 
hereinafter  named  to  sell  the  remainder  of 
my  estate  either  at  public  or  private  sale  for 
cash  and  divide  and  distribute  the  same 
equally  among  my  four  children,  viz. :  John 
J.  Gibbons,  Catherine  A.  Connor,  Cecilia  G. 
Curran  and  Charles  J.  Gibbons." 

The  auditing  judge  distributed  the  cash  in 
the  bank  amongst  the  four  children,  share 
and  share  alike.  Catherine  A.  Connor  ex- 
cepted to  the  adjudication. 

Anderson,  J.,  filed  the  following  opinion  In 
the  orphans'  court: 

"Very  little  can  be  said  in  addition  to  the 
opinion  of  the  auditing  judge.  While  it  Is 
true  the  words  'personal  property*  prima 
fade  include  all  except  the  real  estate.  It 
has  been  held  that,  where  such  general.words 
are  used  or  placed  in  the  same  sentence  with 
other  words,  describing  a  peculiar  kind  of 
property,  such  as  household  furniture,  arti- 
cles of  jewelry,  etc.,  and  in  such  a  connection 
as  to  show  that  the  general  words  convey  to 
the  mind  not  the  Intent  to  give  them  their 
widest  meaning,  but  simply  as  comprehend- 
ing the  character  of  things  given  in  the  oth- 
er part  of  the  sentence,  their  meaning  will 
be  BO  restricted.  Llpplncott's  App.,  173  Pa. 
368,  34  Ati.  58,  cited  by  the  auditing  judge ; 
Rawllngs  v.  Jennings,  13  Vesey,  39 ;  Hotham 
V,  Sutton,  16  Vesey,  319;  Bouvler's  Law 
Diet  tit  'Effects' ;  Roper  on  Legacies,  210. 
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"Great  sti^sB  was  laid  at  the  argument  up- 
on the  fact  that  in  the  next  clause  of  the 
will  testatrix  directed  the  rest  of  her  prop- 
erty to  be  sold,  and  the  cash  distributed 
among  her  four  children,  and,  as  the  fund  in 
dispute  was  already  cash,  it  could  not  have 
been  Inteuded  to  be  carried  by  this  language. 
To  onr  minds,  however,  these  two  items  of 
the  will  taken  together  show  clearly  that  it 
was  not  the  Intention  of  the  testatrix,  in  her 
gift  to  her  daughter,  to  thdude  money,  aa  It 
is  evident  her  thought  was  to  turn  Into  mon- 
ey whatever  estate  she  had,  except  her  per- 
sonal belongings,  and  to  divide  the  cash  thus 
produced  among  her  children  equally.  While 
it  is  true  a  conversion  was  not  necessary 
where  a  part  of  the  property  was  already  in 
money,  yet  it  Is  not  Inconsistent  with  the 
thought  that  it  should  all  be  divided  equally ; 
the  general  Intent  being  to  sell  that  which 
was  required  to  be  sold,  and  to  add  to  It  the 
money  already  on  hand.  As  was  said  by 
Judge  Gordon,  In  Appeal  of  the  Boards  of 
Missions,  91  Pa.  607:  'What  is  thls^  after 
all,  but  a  mere  direction  to  sell  what  is  sal- 
able? And  If  part  of  that  estate  comes  to 
the  executors  In  the  shape  of  money,  what 
then?  It  need  not  be  sold ;  that  Is  all.  The 
testator,  for  the  benefit  of  his  donees,  direct- 
ed that  his  entire  residuary  estate  should  be 
converted  Into  money;  but,  if  part  of  It  Is 
found  In  the  shape  of  money,  it  needs  no  con- 
Terslon,  and  surely  not  the  less  does  it  pass 
to  the  legatees.'  This  case  Is  similar  to  the 
present  one.  in  the  fact  that  the  fund  was 
realized  after  the  death  of  the  decedent,  and 
Is  a  complete  answer  to  the  argument  that 
testatrix  could  not  have  intended  to  Include 
that  part  of  the  estate  already  In  cash. 
"The  exceptions  are  dismissed." 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

Daniel  C.  Donoghue,  for  appellant  John 
3.  Green  and  Joseph  P.  McCuUen,  for  appel- 
lee. 

PER  CURIAM.  The  decree  Is  affirmed  on 
the  opinion  of  the  learned  judge  of  the  or- 
phans' court. 


(224  Pa.  26) 

THBWHS  v.  FENTON. 

(Supreme   Court  of   Pennsylvania.     March  8, 
1909.) 

Wills  (§  820*)  —  Devise  —  Desobiftion  of 
Real  Estate. 

Testator  acquired  in  1869  two  lots  of 
)n^>und — one  on  A.  street  and  one  on  B.'  street 
The  lots  were  adjacent.  In  1871  he  bought  an- 
other lot  on  A.  street  adjoining  to  the  first  lot 
on  A.  street  bnt  which  extended  to  the  B. 
street  lot  Under  his  will  thereafter  made,  he 
charged  the  payment  of  an  annuity  on  "the  two 
properties  on  the  southwest  side  of  A.  street 
conveyed  to  me"  in  1869  and  1871.  He  also 
gave  to  his  wife  for  life  "my  two  properties 


hereinbefore  mentioned"  snMeet  to  the  annnity, 
and  gave  to  bis  daughter  and  adopted  daughter 
"my  said  two  before-mentioned  properties"  on 
the  termination  of  his  wife's  life  estate.  When 
the  will  was  executed,  there  was  a  building  on 
the  lot  on  B.  street  and  two  on  the  A.  street 
lots.  The  latter  buildings  adjoined  each  other, 
and  extended  over  onto  the  B.  street  lot  two 
feet  and  two  inches.  Held,  that  testator  intend- 
ed to  charge  all  of  the  lots  with  the  annuity, 
and  to  devise  them  as  one  property  to  his 
daughter  and  adopted  daughter. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  i  820.*] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Theodosia  Thewlls  against  Eli- 
za Fenton.  Judgment  for  plaintitf,  and  de- 
fendant appeals.    Affirmed. 

Wlllson,  P.  J.,  filed  the  following  opinion 
In  the  common  pleas: 

"We  think  it  possible,  without  going  Into 
a  minute  statement  of  the  facts  and  the 
dimensions  of  lots  of  ground,  to  set  out 
the  essential  matters  Involved  In  this  case 
so  that  our  reasons  for  disposing  of  it  as 
we  do  will  clearly  appear.  By  a  conveyance 
dated  March  8,  1869,  John  W.  Thewlls  ac- 
quired title  to  two  lots  of  ground,  one  front- 
ing on  Pulaski  avenue  and  the  other  on 
Linden  street.  These  taken  together  inclos- 
ed on  two  sides  another  piece  of  ground  sit- 
uated at  the  corner  of  those  streets,  and  this 
l)elonged  to  Jane  Thewlls,  the  wife  of  John 
W.  Thewlls.  The  Linden  street  lot  of  the 
latter  extended  about  103  feet  In  depth,  and 
his  Pulaski  avenne  lot  had  a  depth  extending 
to  the  line  of  that  on  Linden  street  Sabse- 
quently,  by  conveyance  dated  November  8, 
1871,  John  W.  Thewlls  took  title  to  another 
lot  of  ground  on  Pulaski  avenue  adjacent  to 
that  previously  mentioned,  and  extending 
In  depth  to  the  said  Linden  street  lot. 

"In  the  year  1878  John  W.  Thewlls  made 
and  executed  a  will.  In  the  second  clause  of 
which  he  bequeathed  to  his  mother  for  life 
the  sum  of  $104  annually,  and  charged  Qie 
payment  of  this  annuity  upon  the  two  proi»- 
ertles  on  the  southwest  side  of  Pulaski  ave- 
nue •  •  •  conveyed  to  me  •  *  •  by 
deeds  dated  March  8th,  A.  D.  1869,  and  No- 
vember 8th,  A.  D.  1871.'  In  the  third  clause 
of  the  will  he  gave  his  wife  Jane,  for  life, 
'my  two  properties  hereinbefore  mentioned,' 
subject  to  the  said  annuity.  By  the  fourth 
clause  he  gave  and  devised  to  his  daughter, 
Eliza  Fenton,  the  defendant,  and  to  hla 
'adopted  daughter,  Theodosia  Thewlls,'  the 
plaintiff,  'my  said  two  before-mentioned  prop- 
erties' and  after  the  termination  of  the  life 
estate  before  described.  This  will,  together 
with  a  codicil,  which,  however,  does  not  have 
any  relation  to  the  present  case,  was  ad- 
mitted to  probate  in  1904.  At  the  time  when 
the  will  was  made  a  three-story  brick  house 
had  been  erected  on  the  Linden  street  lot. 
and  two  others  of  like  character,  one  on  each 
of  the  Pulaski  avenue  lots,  had  been  con- 
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■tmcted.  Tbeae  two  bntldlngs  last  rtferred 
to  were  Immedl&tely  contiguous  to  each  oth- 
er, and  both  of  them  extended  over  on  the 
Linden  street  lot  two  feet  and  two  Inches. 
The  building  erected  on  the  Pulasld  avenue 
lot  first  acquired  also  extended  five  feet  In- 
to the  other  Pulaski  avenue  lot 

"After  the  will  was  made,  and  prior  also 
to  the  making  of  the  codicil  In  1904,  Thewlls 
had  acquired  other  real  estate.  This,  with 
the  properties  already  described,  was  assess- 
ed for  the  year  1904  for  about  $40,000.  None 
of  this  newly  acquired  real  estate  was  spe- 
cifically devised  by  the  terms  of  the  codicil, 
and  the  executors  named  therein  were  given 
full  power  to  sell  all  tbe  testator's  real  es- 
tate. Thewlls  died  In  1904  after  the  death  of 
his  mother,  and  leaving  to  survive  him  his 
wife  and  his  daughter  and  his  adopted 
daughter ;  the  last-named  two  being  the  par- 
ties to  this  actl(Ma. 

"The  foregoing  statement  will  show  how 
tbe  question  at  issue  arises.  It  will  be  ob- 
served that  by  the  provisions  of  the  will 
there  was  a  devise  to  the  plaintiff  and  de- 
fendant as  tenants  in  common  of  the  *natd 
two  before-mentioned  properties,'  and  those 
properties  were  previously  in  the  will  de- 
scribed as  'situate  on  the  southwest  side  of 
Pnlaskl  avenue.'  and  as  having  been  con- 
veyed by  the  deeds  of  the  certain  dates  be- 
fore stated  in  this  opinion.  There  Is  In  the 
will  no  express  mention  of  tbe  Linden  or 
Penn  (as  It  is  now  called)  street  property. 
Nevertheless  the  plaintiff  claims  that  the 
devise  to  her  and  to  tbe  defendant  was  In- 
tended to  cover  that  property  as  well  as  the 
other  two  which  physically  front  on  Pulaski 
avenue.  The  claim  of  the  defendant  is  that 
the  testator  died  intestate  as  to  what  is  call- 
ed the  Linden  or  Penn  street  lot  The  whole 
controversy  Is  embraced  In  the  two  opposing 
datms  as  Just  stated. 

"the  question  thus  raised  must  be  settled 
by  the  exercise  of  a  sound  Judgment,  In  view 
of  all  the  circumstances  of  tbe  case,  as  to 
what  the  testator  meant  to  cover  by  his  de- 
scription of  the  property  devised.  There  Is 
no  rule  of  law  specially  applicable  to  tbe  case 
to  which  we  can  refer,  and  say  that  It  sbonld 
control  our  disposition  of  it  The  fact  that. 
If  the  defendant's  theory  Is  correct  the  tes- 
tator would  have  died  Intestate  as  to  tbe 
property  in  dispute,  may  help  somewhat  to 
a  proper  solution  of  the  question.  Undoubt- 
edly it  Is  natural  to  suppose  that  when 
Thewlls  was  engaged  in  preparing  for  a  dis- 
posltlCM  of  his  property  after  his  death,  he 
would  hare  embraced  the  whole  of  the  prop- 
erty in  his  directions.  In  the  particular  case 
In  hand  this  circumstance  ought  perhaps 
to  have  CMislderable  weight  for  tbe  reason 
that  the  testator  appears  to  have  had  his 
wtiole  family  in  mind,  and  to  have  made 
careful  discriminating  provisions  for  their 
benefit  Apparently,  also,  he  put  his  daugh- 
ter and  his  adopted  daughter  upon-  the  same 
plane  pf  merit     Besides,   the  property  In 


dispute  was  so  physically  related  to  the 
other  lots,  about  which  there  is  no  dispute, 
that  the  testator  may  well  have  thought 
that  he  was  disposing  of  his  entire  real 
property  by  the  language  employed  by  him. 
At  the  same  time,  it  must  be  conceded  that 
the  inferences  to  be  drawn  from  the  altsence 
of  aiiy  residuary  clause  are  not  inflexible, 
however  much  they  may  aid  the  mind  in 
reaching  a  conclusion  upon  otber  grounds. 

"We  must  therefore,  look  to  such  other 
features  of  the  case  as  are  presented  to  us 
to  see,  if  possible,  whether  anything  appears 
of  sufficient  significance  to  enable  us  to  ar- 
rive at  a  fair,  sound  Judgment  as  to  Just 
what  the  testator  meant  by  his  description 
of  the  property.  We  find,  then,  that  while 
it  is  true  that  he  acquired  the  properties  on 
Pulaski  avenue  and  on  Linden  street  as  three 
separate  lots,  he  practically  treated  them  as 
one  piece  of  property.  The  fact  that  in  con- 
figuration the  lot  taken  as  a  whole,  resem- 
bled the  letter  'L'  would  amount  to  little 
one  way  or  the  other.  There  are  well-known 
instances  in  this  city  of  properties  so  shaped 
that  are  described  as  situated  on  one  only 
of  the  two  streets  upon  which  one  or  the 
otber  leg  of  the  lot  facea 

"What  we  ought  to  try  to  reach  Is  tbe 
thought  of  the  testator — what  he  regarded 
the  two  Pulaski  avenue  properties  as  being. 
What  was  it  that  he  Intended  to  charge  with 
tbe  payment  of  the  annuity  given  to  his 
mother?  Did  he  mean  to  put  the  burden 
upon  two  lots  that  had  buildings  upon  them, 
which  buildings  extended  over  upon  tbe  so- 
called  Linden  street  lot  and  might  therefore 
be  very  uncertain  sources  of  Income,  or  did 
hie  mean  to  place  the  charge  upon  tbe  entire 
property  which,  in  the  erection  of  buildings, 
he  had  made  use  of  as  a  unit,  and  which  pre- 
sumably was  an  open,  undivided  tract  of 
land  to  the  eye?  It  seems  natural  to  an- 
swer this  question  In  a  way  that  would  tend 
to  carry  out  most  effectually  the  testator's 
p'urposes  as  they  appear  in  his  will.  It  is 
undoubtedly  true  that  we  have  no  right  to 
make  a  will  for  him  by  a  forced  interpreta- 
tion, but  we  have  the  right,  and  it  is  our 
duty,  if  possible,  to  give  such  effect  to  the 
words  used  by  bim  as  will  carry  out  what 
we  believe  to  have  been  his  Intentions. 

"On  the  whole  case,  we  have  reached  the 
conclusion  that  the  testator  in  his  will  treat- 
ed the  entire  property  which  be  had  acquired 
in  1869  and  1871  as  a  unit  Just  as  he  had 
dealt  with  It  In  the  erection  of  buildings,  and 
tliat  he  naturally  described  It  with  reference 
to  tbe  frontage  on  Pulaski  avenue,  although 
a  portion  of  the  lot  faced  upon  Linden  street. 
This  we  say,  notwithstanding  the  will,  which 
was  evidently  drawn  by  a  lawyer,  refers  to 
two  lots  on  the  former  street  and  to  the 
conveyances  under  which  they  were  acquir- 
ed. He  might  easily  have  thought  of  these 
properties  as  embracing  other  contiguous 
ground  that  he  had  consolidated  with  them. 
Any  other  construction  would  seem  tn  defeat 
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the  manifest,  and  Mie  of  the  main,  purposes 
of  his  will. 

"Coupling  the  circnmstances  referred  to 
with  the  absence  of  a  residuary  dause,  we 
regard  ourselves  as  justified  In  holding  that 
the  plaintiff  and  defendant  are  tenants  in 
common  of  the  property  called  the  Linden  or 
Penn  street  lot.  Such  a  disposition  of  the 
case  Is  not  only  legal,  but  it  is  eminently 
equitable.  The  defendant  may  well  be  sat- 
isfied with  the  large  estate  which  lias  come 
to  her  under  the  intestate  law. 

"JudfOnent  will  be  entered  in  favor  of  the 
plaintiff." 

Argued  before  MITCHELL,  C.  J.,  and 
''BISLL,  BROWN,  MESTRBZAT,  POTTER, 
SLKIN.  and  STEWART,  JJ. 

Joseph  H.  Tanlane  and  Ernest  E.  Prevost, 
for  appellant.  N.  Doboia  iiiOet  and  H.  Alan 
Dawson,  for  appellee. 

PER  CURIAM.  The  Judgment  is  afflrined 
<Hi  the  opinion  of  the  learned  president  Judge 
of  the  common  pleas. 


(224  Pa.  7) 


HOWES  v.  SCOTT. 


(Supreme   Court  of  PeDniylvanla.     March    8, 
1909.) 

1.  CONTBACTS     (J     187*)— PaBTIEB— CONTBACT 

roB  Benefit  of  Tbibd  Pebson. 

Where  one  received  money  or  property  on 
a  promise  to  deliver  tlie  same  to  a  third  person, 
the  third  person  bad  a  direct  right  of  action 
against  the  promisor  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  798-807;  Dec.  Dig.  I  187.*] 

2.  CoNTBAcra    ({    187*)— Pabties— Right   of 
Action. 

A  purchaser  of  land  made  a  certain  pay- 
ment on  account,  and  assigned  his  equitable  title 
to  another,  who  assumed  in  writing  the  pay- 
ment of  the  money  so  paid.  The  purchaser  had 
borrowed  such  money  from  a  third  person,  and 
the  assignee,  with  knowledge  of  the  circum- 
stances, delivered  a  copy  of  his  agreement  to 
the  purchaser,  who  delivered  It  to  the  lender  of 
the  money.  Held,  that  the  latter  had  a  direct 
right  of  action  against  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  798-807 ;   Dec.  Dig.  {  187.*] 

3.  Pasties   ({   4*)— Right   of   Action— Use 
Plaintiff. 

Where  the  legal  plaintiff  has  a  good  cause 
of  action,  it  is  immaterial  so  far  as.  defendant 
is  concerned  whether  the  use  plaintiff  has  any 
interest  therein  or  not;  that  being  a  matter 
strictly  between  the  legal  and  use  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Parties,  Dec. 
Dig.  S  4.*] 

Appeal  from  Conrt  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  William  E.  Howes,  to  the  nse 
of  William  M.  McCormIck,  against  John  B. 
Scott  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  MESTREZAT,  POTTER,  ELKIN, 
and  STEWART,  JJ. 


John  O.  Johnson  and  Henry  J.  Scott,  for 
appellant  Ellis  Ames  Ballard  and  Boyd 
Lee  Spahr,  for  appellee. 

MESTREZAT,  J.  In  November,  1906,  La- 
motte  and  Miner  entered  into  a  written  agree- 
ment with  Arnold  A.  Fhlpps  and  his  wife 
to  purchase  from  them  60  acres  of  land  at 
Willow  Grove  in  Montgomery  county.  The 
consideration  was  about  $58,000,  of  which 
$2,000  were  to  be  paid  down  and  $12,000  on 
the  1st  of  the  following  January,  when 
the  deed  was  to  be  delivered.  The  Intention 
of  the  parties  was  to  lay  the  property  out  into 
lots,  and  they  anticipated  realising  large 
profits  from  their  sale.  The  $2,000,  hand 
money,  were  promptly  paid,  but  the  purchas- 
ers had  difficulty  in  securing  the  money  for 
the  payment  of  the  $12,000.  While  attempt- 
ing to  raise  It  Miner  met  the  defendant 
Scott,  to  whom  he  made  a  proposition  to 
take  the  place  of  'Lamotte  and  Miner  In  the 
contract  with  Phlppa,  assume  the  indebted- 
ness, take  their  title  to  the  real  estate,  and 
pay  the  purchase  money.  Lamotte  assented 
to  the  arra'ngement  made  by  Miner  with 
Scott,  and  he  and  Miner  in  April,  1897,  as- 
signed to  Scott  their  interests  in  the  real 
estate  purchased  of  Phipps.  Subsequently 
Phlpps  conveyed  the  property  to  Scott  At 
the  time  Lamotte  and  Miner  transferred 
their  interests  in  the  land  to  Scott  he  sign- 
ed and  delivered  to  Lamotte  a  paper,  of 
which  the  following  is  substantially  a  copy: 
"It  is  hereby  understood  and  agreed  that  I 
assume  the  payment  of  two  thousand  dol- 
lars, paid  on  account  of  the  Willow  Orove 
tract  after  four  months  from  this  date. 
John  H.  Scott.  April  17,  1807."  This  paper 
was  duly  delivered  by  Lamotte  to  Howes,  the 
legal  plaintiff. 

It  appears  from  the  uncontradicted  evi- 
dence In  the  case  that  in  November,  1906,  La- 
motte borrowed  from  William  E.  Bowes,  the 
legal  plaintiff,  the  $2,000  hand  money,  whicit 
was  paid  to  Phlpps  for  the  Willow  Orove 
real  estate,  and  that  Howes  borrowed  this 
money  from  William  M.  McCormIck,  the 
nse  plaintiff.  Lamotte  testified  and  the 
Jnry  found  that  Scott  was  to  assume  the 
repayment  of  the  $2,000  as  part  of  the  con- 
sideration for  the  transfer  to  him  of  the 
Phipps  real  estate,  and  that  the  original  of 
the  paper  signed  by  Scott  was  executed  and 
delivered  by  him  as  evidence  of  that  fact. 
In  May,  1887,  Howes,  having  learned  of  the 
sale  and  transfer  by  Lamotte  and  Miner  to 
Scott  of  their  interest  in  the  Phlpps  real 
estate,  and  his  $2,000  not  having  been  paid, 
bad  Lamotte  arrested.  Scott  became  his 
ball  before  the  magistrate  In  the  sum  of 
$2,000,  and,  to  secure  him  against  loss,  La- 
motte delivered  to  him  the  paper  of  April 
17,  1897.  Scott  agreed  in  writing  to  return 
this  paper  to  Lamotte,  when  he,  Scott,  was 
relieved  of  liability  as  ball  for   Lamotte's 
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appearaitte  before  the  magistrate.  The  crim- 
inal proceeding  was  abandoned,  and  Lamotte 
demanded  the  return  of  the  paper.  Scott 
stated  that  be  could  not  return  it,  but  gave 
to  Lamotte  what  he  called  a  duplicate  of  the 
orlglnaL  The  plaintiff  brought  assuqapslt  on 
this  paper. 

The  facts  stated  above  are  not  denied  or 
were  found  upon  sufficient  evidence  by  the 
jury.  The  defense  set  up  at  the  trial  was 
that,  while  the  original  paper  was  given  hy 
Scott  to  Lamotte,  yet  there  was  a  condition 
attached  that  the  money  was  only  to  be  paid 
If  the  real  estate  venture  was  profitable, 
and  that  It  was  made  payable  four  months 
after  date  in  order  that  the  parties  might 
ascertain  whether  the  venture  was  profitable. 
It  was  further  claimed  that  the  paper  was 
delivered  after  Lamotte  and  Miner  had  trans- 
ferred their  Interests  in  the  real  estate  to 
Scott,  and  that  the  venture  proved  most  un- 
profitable to  Scott  The  disputed  questions 
were  submitted  to  the  Jury,  and,  upon  ample 
evidence,  found  against  the  defendant  The 
single  question,  therefore,  for  consideration 
Is  whether  under  the  facts  of  the  case  the 
legal  plaintiff  has  a  right  of  action  against 
Scott  on  the  paper  declared  upon  in  the 
statement 

At  common  law  no  one  could  maintain  an 
action  upon  a  contract  to  which  he  was  not 
a  party.  This  rule  is  well  established  in 
this  country,  and  is  recognized  by  both  the 
state  and  federal  courts.  There  are,  how- 
ever, exceptions  to  the  rale  which  in  this 
state  are  as  well  settled  as  the  rule  Itself. 
For  nearly  three-quarters  of  a  century,  since 
the  decision  In  BIymire  v.  Bolstle,  6  Watts, 
1S2,  31  Am.  Dec  458,  the  decisions  of  this 
court  have  uniformly  recognized  and  enforc- 
ed the  exceptions  whenever  the  facts  of  a 
case  required  it  In  Adams  v.  Kuehn,  119 
Pa.  76,  13  AtL  184,  Mr.  Justice  Williams,  In 
stating  the  exceptions  to  the  general  rule 
that  no  one  can  sue  on  a  contract  to  which  he 
to  not  a  party,  says  (page  85  of  119  Pa.,  page 
186  of  13  Atl.) :  "Among  the  exceptions  are 
cases  where  the  promise  to  pay  the  debt  of 
a  third  person  rests  upon  the  fact  that  mon- 
ey or  property  Is  placed  In  the  hands  of  the 
promisor  for  that  particular  purpose.  Also 
where  one  buys  out  the  stock  of  a  tradesman 
and  undertakes  to  take  the  place,  fill  the  con- 
tracts, and  pay  the  debts  of  his  vendorv 
These  cases,  as  well  as  the  case  of  one  who 
receives  money  or  property  on  the  promise  to 
pay  or  deliver  to  a  third  person,  are  cases  in 
which  the  third  person,  although  not  a  party 
to  the  contract  may  be  fairly  said  to  be  a 
party  to  the  consideration  on  which  It  rests. 
In  good  conscience  the  title  to  the  money  or 
thing  which  Is  the  consideration  of  the  prom- 
ise passes  to  the  beneficiary,  and  the  prom- 
isor Is  turned  in  effect  into  a  trustee."  This 
to  the  settled  doctrine  of  our  state,  and  Is 
recognized  In  numerous  cases  decided  by  this 
court. 

Applying  the  rule  Just  stated  to  the  facts 


of  this  case,  It  to  clear  that  the  legal  plain- 
tiff has  a  good  cause  of  action  against  the 
defendant  The  paper  signed  by  Scott  and 
upon  which  this  action  was  brought  shows 
on  Its  face  that  he  assumed  to  pay  the  "two 
thousand  dollars,  paid  on  account  of  the  Wil- 
low Grove  tract."  The  assumption  of  the 
payment  of  this  money  was  part  of  the  con- 
sideration paid  by  him  to  Lamotte  and  Miner 
for  transferring  to  him  the  title  which  they 
held  to  the  real  estate,  and  the  paper  itself 
shows  that  the  money  assumed  to  be  paid- 
had  been  applied  to  the  purchase  of  the  land 
from  Phlpps.  The  paper  distinctly  says  that 
Scott  assumes  "the  payment  of  two  thousand 
dollars,  paid  on  account  of  the  Willow  Grove 
tract"  There  can,  therefore,  be  no  doubt  un- 
der the  terms  of  the  paper  signed  by  Scott 
that  he  assumed  to  pay  the  $2,000  which  bad 
been  borrowed  and  paid  to  Phlpps  on  the 
Willow  Grove  real  estate.  It  to  true  that  he 
contended  at  the  trtol  that  this  assumption 
was  conditional,  but  that  was  denied  by  the 
plaintiff,  and  was  found  against  him  on  suffi- 
cient evidence  by  the  Jury.  It  was  therefore 
an  nucouditional  assumption  of  the  payment 
of  the  money  which  had  been  borrowed  by 
Lamotte  and  applied  by  him  in  paying 
Phlpps  the  first  Installment  due  on  the  Wil- 
low Grove  real  estate.  Scott  took  the  title 
of  Lamotte  and  Miner,  and  in  payment  of 
part  of  the  consideration  due  from  him  as- 
sumed the  payment  of  the  $2,000  which  was 
used  in  paying  Phlpps. 

It  does  not  appear  that  Scott  knew  at  the 
time  he  executed  the  paper  to  whom  this 
money  was  payable,  but  It  does  appear  that 
before  the  obligation  matured  he  knew  that 
the  money  was  payable  to  Howes,  the  plain- 
tiff. His  contract,  as  we  have  seen,  to  dated 
April  17,  1897,  and  to  payable  four  months 
from  that  date.  In  May,  1897,  as  we  have 
seen,  Lamotte  was  arrested  on  an  Informa- 
tion made  by  Howes.  At  the  hearing  before 
the  magistrate  the  evidence  disclosed  the 
fact  that  Howes  had  loaned  the  $2,000  to  La- 
motte, and  that  it  had  been  paid  to  Pbippa 
as  part  of  the  purchase  money  of  the  Willow 
Grove  real  estate.  At  the  time  of  thto  hear- 
ing, therefore,  Scott  knew  all  the  facts  rela- 
tive to  the  $2,000  which  he  had  assumed  to 
pay.  He  then  knew,  if  he  did  not  know  be- 
fore, that  the  money  had  been  loaned  by 
Howes  to  Lamotte  for  the  purpose  of  paying 
the  hand  money  on  the  Phlpps  real  estate, 
and  that  Lamotte  had  so  applied  it.  It  will 
be  recalled,  as  stated  above,  that  Scott  be- 
came Lamotte's  security  before  the  magis- 
trate in  the  prosecution  by  Howes,  and  that, 
as  collateral  security  to  secure  Scott  La- 
motte deposited  with  him  the  original  paper 
the  duplicate  of  which  is  the  basis  of  this 
suit  When  the  criminal  proceedings  were 
subsequently  abandoned  and  the  paper  in 
suit  was  delivered  to  Lamotte  In  place  of  the 
original  which  had  been  destroyed  or  mis- 
laid, Scott  knew,  not  only  what  the  paper 
shows,  that  the  money  assumed  to  be  paid  by 
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him  had  been  paid  tm  acconnt  of  the  Willow 
Grove  real  estate,  but  that  Howes,  the  legal 
plaintiff,  was  the  party  to  whom  the  money 
was  payable.  It  was  with  the  knowledge  of 
all  these  facts  that  on  Lamotte's  demand 
Scott  delivered  to  him  the  duplicate  of  the 
original  paper  which  assumed  the  payment 
of  the  Howes  money.  It  therefore  clearly 
appears  that  Scott  received  Lamotte's  and 
Miner's  title  to  the  real  estate  purchased  of 
Phlppa,  took  their  place  as  vendees  In  the 
contract,  and  as  part  of  consideration  for  the 
tittle  conveyed  to  him  assumed  to  pay  the 
$2,000  which  Howes  had  furnished  to  La- 
motte  and  which  was  paid  as  part  of  the 
purchase  money  to  Fbipps.  In  other  words, 
Lamotte  and  Miner  by  their  assignment  put 
the  title  to  the  Phlpps  real  estate  in  Scott 
and  as  part  of  the  consideration  he  promis- 
ed to  pay  the  Howes  debt  It  follows  under 
our  autborltleB  that  he  Is  liable  In  an  action 
by  Howes  for  the  $2,000  which  he  assumed 
to  pay  by  the  contract  of  April  17,  1897. 
The  right  to  maintain  this  action  does  not 
depend  ujion  the  interest  which  the  use  plain- 
tiff  may  have  In  the  result  It  depends  sole- 
ly upon  whether  the  legal  plaintiff  has  a 
cause  of  action  against  the  def«idant.  If 
he  cannot  maintain  the  action,  the  use  plain- 
tiff cannot  do  so.  If  the  legal  plaintiff  has 
a  good  cause  of  action.  It  Is  immaterial,  so 
far  as  the  defendant  is  concerned,  whether 
the  use  plaintiff  has  any  Interest  or  not 
That  is  a  matter  which  concerns  the  legal 
and  the  use  plaintiffs,  and  not  the  defendant 
The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


cat  Pa.  174) 
McCLAY  V.  CITI  OF  PHILADELPniA. 

(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

1.  MUNiriPAL  COBPOBATIONS  (f  SOfl*)  —  DE- 
FECTIVE SxrEETS— INJUBT  TO  DBIVBB— COH- 
TBIBOTOBY  NeOLIOBKCE. 

A  driver  in  a  city  street  who,  becan«e  of 
the  care  required  in  managing  his  horses  and 
avoiding  other  vehicles,  is  unable  to  give  entire 
attention  to  the  roadbed.  Is  not  reckless  in  not 
seeing  defects  therein  that  wonid  have  been  ob- 
vious to  a  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  806.*] 

2.  MUKICIPAI,  COBPOBAIIONS  (}  819*)  —  DI- 
RECTIVE Streets— In juBiES  to  Dbiveb. 

In  an  action  against  a  city  to  recover  for 
death  of  plaintiff  while  driving  in  a  city  street, 
thrown  from  bis  seat  b^  a  bole  in  the  pavement 
evidence  held  to  sustain  verdict  for  plaiutiCE. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  819.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia Count.v. 

Action  by  Annie  McClay  against  the  City 
ot  Philadelphia.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued    before    MITCHELL,    a    J.,    and 


FELL,    BROWN,    UESTRBZAT.    POTTER, 
ELKIN,  and  STEWART,  JJ. 

Thomas  D.  Flnletter,  Asst  City  Sol.,  Harry 
T.  Kingston,  Asst  City  Sol.,  and  J.  Howard 
Qendell,  City  Sol.,  for  appellant  Thomas 
F.  Gain  and  Alfred  Law  Cameron,  for  ao- 
pellee. 

PER  CURIAM.  The  only  question  argu- 
ed was  that  of  contributory  negligence.  The 
plaintiff's  husband  was  riding  on  an  elevated 
seat  on  an  open  wagon  on  a  wide  thorough- 
fiire  crowded  with  heavy  teams,  on  whidi 
there  were  three  tracks  of  a  steam  railroad. 
While  crossing  the  tracks  he  turned  his 
horses  to  one  side  to  avoid  a  team  crossing 
In  front  of  him.  One  of  the  wheels  of  his 
wagon  slid  on  a  rail  and  went  Into  a  narrow 
depression  or  hole  at  his  side,  causing  a  Jolt ' 
that  threw  him  from  his  seat  Whether, 
under  the  circumstances,  he  should  have 
seen  and  avoided  the  danger  caused  by  the 
defect  in  the  surface  of  the  street  was  a 
question  fbr  the  Jury. 

While  the  duty  of  vigilance  Is  obligatory 
on  every  one  In  the  use  of  city  streets,  a 
driver  who  Is  unable  to  give  undivided  at- 
tention to  the  roadbed,  because  of  the  care 
required  In  managing  his  horses  and  In 
avoiding  other  vehicles,  cannot  be  held  to 
have  seen,  or  to  have  been  reckless  in  not 
seeing,  defects  in  a  roadbed  that  would  have 
been  obvious  to  a  pedestrian. 

The  Judgment  Is  affirmed. 


(2M  Pa.  86) 
ROSS  et  ux.  T.  CHESTER  TRACTION  CO. 

(Supreme  Court  of  Pennsylvania.    JVIarch  IS, 
1909.) 

Neolioewoe  (i  186*)— Question  fob  Jdbt. 

In  an  action  against  a  street  railroad  com- 
pany to  recover  for  the  death  of  a  girl  seven 
years  old,  evidence  that  an  employ^  of  defendant 
set  fire  to  refuse  while  a  high  wind  was  blowing, 
and  that  the  flame  communicated  to  the  clothing 
of  plaintilTs  intestate,  aathorizes  the  submission 
of  defendant's  negligence  to  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent.  Dig.  U  277-353;    Dec.  Dig.  1  136.*] 

Elkin,  J.,  dissenting. 

Appeal  from  Court  of  O>mmon  Fleas,  Dela- 
ware County. 

Action  by  Charles  W.  Ross  and  wife  against 
the  Chester  Traction  Company.  Verdict  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

John  B.  Hannum,  for  appellant  William 
I.  Schaffer  and  John  B.  Hannum,  Jr.,  for  ap- 
pellees. 

MESTREZAT,  J.  There  are  certain  un- 
controverted  facts  In  this  cas&  Dougherty 
wns  employed  by  the  defendant  company  at 
its  car  bam  to  clean  the  bam  and  cars,  and 
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destroy  the  waste  or  rabblsh.  About  4:30 
o'clock  on  the  afternoon  of  May  25,  1906,  he 
conveyed  In  a  wheelbarrow  to  a  vacant  lot 
near  the  bam,  not  owned  by  the  defendant, 
two  armfnia  of  waste  or  rubbiah,  conslBtlng 
partly  of  "greasy  sttiff,  waste,"  but  principal- 
ly of  newspapers  swept  from  the  cars,  which 
he  fired  by  applying  a  match  to  It.  The  day 
was  very  wln<3^,  and  Dougherty  remained 
with  the  fire  until  a  few  minutes  after  5 
o'clock,  when  he  left  it,  the  flames  having 
been  extinguished,  but  the  embers  still  smok- 
ing. While  Mary  Ross,  a  child  of  seven 
years,  living  in  the  immediate  neighborhood, 
was  playing  with  a  companion  near  the  flre 
in  the  vacant  lot  after  Bcfao<d  hours  that  aft- 
ernoon, her  clothing  cai^ht  flre,  and  soe  was 
badly  burned.  She  died  from  the  effects  of 
the  burning,  and  this  action  was  brought  by 
her  parents. 

Under  proper  Instructicns  by  the  court  the 
Jury  found  that  Dougherty  was  acting  within 
the  scope  of  his  employment  with  the  defend- 
ant comitany  when  he  carried  the  rubbish 
across  the  street  to  the  vacant  lot  and  set  It 
afire,  and  that  Mrs.  Pennington,  with  whom 
Mary  Ross  was  making  her  home  at  the  time, 
was  not  negligent  In  the  care  and  control  of 
the  child.  The  learned  judge  also  submitted 
to  the  jury  to  determine  whether  the  defend- 
ant company  through  its  employe  was  negli- 
gent in  burning  the  rubbish  on  the  vacant  lot 
mder  the  circumstances  and  in  the  manner 
he  did,  and  in  leaving  the  flre  in  the  condi- 
tion it  was  In  when  Dougherty  left  it.  The 
ibidlng  of  the  Jury  establishes  the  defend- 
ant's negligence  In  this  respect. 

The  single  cause  of  complaint  on  this  ap- 
peal Is  that  the  court  erred  in  not  holding, 
as  matter  of  law,  that  under  the  evidence  In 
the  case  the  verdict  should  hare  been  for  the 
defendant.  There  is  no  error  assigned  to  the 
Charge,  nor  to  the  manner  in  which  the  cause 
was  submitted  by  the  learned  court  to  the 
jury.  The  court  afllrmed  the  defendant  com- 
pany's point  that  it  "was  only  bound  to  fore- 
see the  nature  and  probable  consequences  of 
leaving  the  ash  heap  In  the  condition  In 
which  It  was  left  by  Dougherty,  and  if  the 
Jury  tteliere  that  the  injuries  incurred  by 
Maty  Roes  were  not  such  natural  and  prob- 
able consequence,  their  verdict  should  be  for 
the  defendant"  In  his  printed  brief  the 
counsel  says:  "We  'may  concede  for  the  sake 
<tf  the  argument  that  the  burning  of  the 
■weepings  by  defendant's  workman  was  the 
act  of  the  defendant,  and  that  the  duty  was 
thereby  imposed  upon  the  defendant,  through 
its  workman,  to  safeguard  the  fire  until  it 
became  harmless.  This  obligation  was  per- 
formed. The  cause  of  the  child's  Injury  was 
tiie  fact  that  the  child  rebuilt  the  flre  into  a 
dangerous  condition,  and  thereby  fired  her- 
self." It  is  claimed  by  the  appellant's  coun- 
sel that  the  act  of  the  defendant  company  in 
burning  its  rubbish  on  the  vacant  lot  was  not 
the  proximate  cause  of  the  child's  injuries, 
bat  that  there  was  an  independoat  interven- 


ing cause  which  made  the  company's  act  re- 
mote, thereby  'relieving  it  from  liability  in 
this  action.  The  argument  of  the  learned 
counsel  for  the  appellant  is  based  upon  an 
assumption  of  facts  which  were  not  found  by 
the  jury  to  exist  In  the  case.  At  least  from 
the  evidence  the  jury  was  justified  In  finding 
that  the  fire  was  communicated  directly  to 
the  dilld's  clothing,  without  the  Intervention 
of  any  act  on  her  part,  or  by  the  act  of  the 
other  child  who  was  with  her  at  the  time  her 
clothing  was  Ignited.  There  was  ample  evi- 
dence for  the  Jury  to  find  that  Dougherty 
was  negligent  in  his  control  of  the  flre  after 
he  bad  put  a  match  to  the  rubbish.  He  re- 
mained with  the  fire  a  little  more  than  a  half 
hour,  and,  according  to  his  own  story,  the 
embers  were  smoking  when  he  left  it.  It  is 
true  he  says  there  was  no  blaze,  but  a  man  of 
ordinary  intelligence,  which  we  must  assume 
him  to  be^  would  know  that  the  smoking  em- 
bers might  easily  be  fanned  into  a  flame  by 
the  high  wind  which  he  testified  was,  at  the 
time,  sweeping  over  that  vacant  lot. 

Hager,  a  witness  on  the  part  of  the  plain- 
tiff, was  sitting  on  his  porch  directly  across 
the  street  from  the  lot  where  the  rubbish  was 
burned.  He  testified  that  h^  saw  Dougherty 
take  the  rubbish  to  the  lot,  bum  it,  and  leave 
the  place.  He  says  that,  when  Dougherty 
left  there  was  no  blaze,  but  the  embers  were 
still  smoking.  He  saw  the  two  little  girls 
go  to  the  ground,  and  testifies  that  "they  both 
of  them  sat  down  with  little  sticks  this  way, 
and  began  to  strike  in  the  embers,  •  •  • 
both  of  them  side  by  side,  and  they  had  not 
been  there  not  over  two  or  tliree  minutes  be- 
fore little  Mary  Jumped  up  with  this  blaze 
about  that  far  [indicating]  behind  her  dress." 
He  further  testified  that  he  was  afraid  the 
children  would  get  afire  when  he  saw  them  at 
the  place,  "because  It  was  still  smoking,  and 
the  wind  was  blowing  so  hard  I  was  afraid 
they  would  catch  fire."  He  denied  that  Mary 
lighted  a  paper  or  fanned  the  embers,  and 
testified  that:  "In  fact  they  [the  two  litUe 
girls}  did  not  stir  from  where  they  sat  down 
until  she  [Mary]  got  up  to  run  with  the  fire." 
Hager  was  an  eyewitness  to  the  whole  affair ; 
and,  if  his  testimony  was  believed  by  the 
Jury,  they  were  Justified  In  finding  that  the 
wind  fanned  the  smoking  embers  into  a 
fiame,  which  communicated  directly  to  the 
child's  clothing,  or  carried  a  live  spaik  or 
cinder  frran  the  embers  against  the  child's 
clothing,  which  Ignited  It  The  facts  estab- 
lished by  the  testimony,  taken  in  connection 
with  the  undisputed  facts  in  the  case,  were 
suiUcient  to  warrant  the  jury  in  convicting 
the  defendant  company  of  negligence  In  not 
guarding  and  protecting  the  smoldering  em- 
bers, which  was  the  direct  and  proximate 
cause  of  the  ignition  of  the  child's  clothing, 
resulting  In  her  death. 

Some  of  the  witnesses  testified  that  Mary 
fanned  the  rubbish  into  a  flame,  and  lighted 
a  piece  of  paper,  from  which  her  clothing 
caught  fire.    This  Is  the  basis  for  the  con- 
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tentlon  of  tbe  appellant's  counsel  that  "tbe 
cause  of  tbe  cblld's  injury  was  the  fact 
that  tbe  child  rebuilt  tbe  lire  into  a  danger^ 
0U8  condition,  and  thereby  fired  herself."  But 
the  wituesses  who  testified  to  the  fire  having 
been  communicated  to  Mary's  clothing  in 
this  way  said  that  they  did  not  see  her 
skirts  get  afire,  and  that  they  did  not  know 
how  she  did  get  afire.  They  confirm  Doug- 
herty's testimony  that  the  wind  was  blowing 
very  hard  at  the  time,  and  say  that  it  "blew 
your  dress  all  out."  In  fact  Edith  Clineff, 
Hai7'B  little  companion  on  the  occasion,  tes- 
tified that  the  paper  with  which  she  fanned 
the  embers  "was  not  on  fire."  Johnson,  an- 
other witness,  who  testified  that  Mary  "blow- 
ed  the  fire  with  a  piece  of  paper,"  said  that 
he  did  not  see  her  dress  on  fire  until  she 
had  run  across  tbe  street.  It  is  apparent,  we 
think,  that  there  is  no  evidence  in  tbe  case 
which  would  'compel  the  conclusion  that  tbe 
child  set  fire  to  her  clothing  by  a  piece  of 
paper  in  her  own  hands,  and  hence  the  learn- 
ed counsel  for  the  appellant  has.  based  his 
argument  upon  tbe  assumption  of  a  material 
and  controlling  fact  which  Is  not  conceded  in 
the  case.  But  if  we  admit  that  there  was 
testimony  in  the  case  from  which  the  jury 
could  have  found  that  the  child  did  fan  the 
smoldering  embers  into  a  flame,  which  was 
communicated  to  her  clothing  by  a  piece  of 
paper  in  her  hands,  there  is  also  testimony, 
as  we  have  already  pointed  out,  from  which 
the  Jury  could  find  that  the  wind  blew 
lire  cinders  against  her  clothing,  or  fanned 
the  embers  Into  a  flame,  which  communicated 
directly  to  the  child's  clothing  while  she 
was  seated  near  the  fire.  Which  of  the  two 
theories  was  correct  and  how  the  child's 
dress  was  set  afire  were  manifestly  for  the 
Jury.  As  suggested  above.  If  the  Jury  found, 
as  they  could  have  found  under  tbe  evidence, 
that  the  child's  clothing  was  fired  by  flames 
or  sparks  from  the  rubbish  directly  com- 
municated to  iier  dress,  then  there  was  mani- 
festly no  independent,  intervening  cause 
which  occasioned  her  injuries,  and  the  de- 
fendant company  Is  responsible  in  this  action 
for  tbe  consequences  of  Dougherty's  negligent 
act  in  not  guarding  the  fire  until  it  was  in  a 
harmless  condition.  This  would  warrant  the 
court  in  refusing  to  withdraw  the  case  from 
fSje  Jury.  We  cannot  presume  that  the  Jury 
found  that  the  child's  injuries  were  caused 
by  her  own  negligent  act  Had  tbe  defend- 
ant's counsel  desired  to  raise  the  question  ot 
whether  the  facts,  as  be  claimed  tbem  to 
be,  constituted  an  independent,  intervening 
cause  he  should  have  submitted  a  point  for 
instructions,  and  had  a  direct  mltng  by  the 
court  He  cannot  now  raise  that  question, 
under  the  assignments  of  error  filed  in  the 
case.  Whether  the  facts,  as  he  alleges  them 
to  be,  were  an  independent  intervening  cause 
of  the  child's  injuries,  cannot  be  decided  on 
this  record.  There  being  sufficient  evidence 
to  establish  facts  disclosing  negligence  of 
the  defendant  as  the  proximate  cause  of  her 


injuries,  and  that  evidence  having  been  sub- 
mitted to  the  Jury,  we  cannot  now  sustain 
an  assignment  which  alleges  that  the  court 
erred  in  not  setting  aside  a  verdict  based 
upon  the  evidence. 

Tbe  testimony  in  the  case  was  conflictlhg 
as  to  the  circumstances  and  conditions  under 
which  the  rubbish  was  burned  on  the  vacant 
lot  and  as  to  how  the  girl's  dress  was  set 
on  fire;  and  hence  whether  the  firing  of  tbe 
child's  clothing  was  the  natural  and  probable 
consequence  of  Dougherty's  act  which  be 
should  have  foreseen  was  for  the  Jury.  "E'rom 
the  very  essence  of  the  thing,"  says  Chief 
Justice  Agnew  In  Penna.  R.  R.  Co.  v.  Hope, 
80  Pa.  373,  380,  21  Am.  Rep.  100,  "the  natural 
probability  of  a  consequence,  which  ought  to 
have  been  seen.  Is  a  matter  of  fact  to  be  de- 
termined upon  the  evidence.  Every  cause 
must  depend  upon  Its  own  circumstances." 
So,  also,  was  It  a  question  for  the  Jury  wheth- 
er Dougherty  exercised  the  care  required  o£ 
him  under  the  circumstances  in  starting  and 
guarding  the  fire.  McCnlly  v.  Clarke  ft 
Thaw,  40  Pa.  399,  406,  80  Am.  Dec.  584. 
That  case  was  trespass  for  not  guarding  and 
extinguishing  a  fire,  wliereby  the  plaintiff's 
warehouse  and  its  contents  were  destroyed. 
Strong,  J.,  delivering  the  opinion,  said: 
"Whether  the  defendants  had  been  guUty  of 
the  negligence  charged  was  therefore  the 
principal  subject  of  inquiry;  In  other  words, 
whether  they  had  exercised  such  care  and 
diligence  to  prevent  Injury  to  the  property  of 
the  plalntlflF  as  a  prudent  and  a  reasonable 
man,  under  the  circumstances,  would  exer- 
cise. Now,  It  is  plain  that  what  Is  such  a 
measure  of  care  is  a  question  peculiarly  for 
a  jury." 

The  assignments  are  evermled,  and  the 
judgment  is  affirmed. 

ELKIN,  X  (dissenting).  If  this  la  a  caee 
for  the  jury  at  ail,  I  agree  tliat  It  was  pr<^ 
erly  submitted,  and  that  the  Judgment  should 
be  affirmed.  It  does  not  seem  to  me.  how- 
ever, that  appellant  was  not  guilty  of  any 
negligence  for  which  it  should  be  made  an- 
swerable in  damages.  The  standard  of  care 
required  in  order  to  sustain  this  action  la 
higher  than  the  law  has  imposed  upon  a  de- 
fendant up  to  the  present  time  in  any  similar 
case.  The  appellant  company  is  not  charged 
with  failure  to  perform  any  duty  it  owed  Ita 
employes,  its  passengers,  or  tbe  public  In 
the  operation  of  its  line  of  street  railway. 
The  relation  ot  common  carrier  and  passen- 
ger, or  of  master  and  servant  did  not  exist 
between  the  parties.  The  rule  adopted  In 
this  case  must  necessarily  have  general  ap- 
plication to  die  farmer,  mechanic,  laborer, 
and  every  other  citizen  of  the  commonwealth 
who  finds  it  neceBsary  or  convenient  to  oc- 
casionally burn  brush  or  rubbish  on  the  high- 
way or  upon  open  lots.  I  concede  that  In 
such  cases  the  duty  of  reasonable  care  rests 
upon  the  person  who  starts  the  fire  in  order 
that  no  Injury  may  recklessly  or  negligently 
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be  inflicted  upon  the  person  or  property  of 
others.  But  to  my  mind  this  duty  has  been 
met  when  a  person,  charged  with  negligence 
under  such  circumstances,  shows  that  his 
•errant,  while  burning  some  waste  paper  on 
an  open  lot,  stood  by  the  little  Are  until  the 
flames  died  out,  the  paper  was  burned  to 
embers,  and  only  the  smouldering  ashes  re- 
mained to  mark  the  spot  where  the  fire  was 
started,  and  that  is  this  case.  To  go  further 
and  hold  that  It  was  his  duty  to  foresee  and 
provide  against  the  possible  contingency  that 
a  child  might  stray  that  way,  fan  the  smoul- 
dering ashes  into  a  burning  ember  sufficient 
to  light  a  piece  of  paper  held  in  her  hand, 
from  which  her  clothing  took  fire  and  serious 
injury  resulted,  is  to  place  upon  a  property 
owner,  or  citizen,  a  standard  of  care  high- 
er tlian  the  law  should  require  in  dealing 
with  the  customs  and  usages  of  people  in 
the  practical  afTalra  of  everyday  life.  The 
custom  of  burning  waste  paper,  rubbish, 
brash,  or  leaves  at  the  roadside  or  upon  open 
lots  Is  as  old  as  our  law,  and  as  widespread 
as  our  commonwealth.  In  my  opinion  it  is 
MTOr  to  apply  to  such  cases  the  rule  which 
requires  the  very  highest  standard  of  care 
to  be  exercised  by  those  having  the  control 
and  superTlsion  of  dangerous  agencies  such 
as  electricity,  natural  gas,  deadly  explosives, 
and  other  natural  or  mechanical  forces  ^Ith 
which  the  people  are  not  familiar,  and  from 
the  dangers  of  which  they  cannot  protect 
themselves.  'w»nt  everybody  has  done  for  a 
century  certainly  should  come  within  the 
mle  of  usual  and  ordinary  care.  Under  such 
a  role  there  could  be  no  recovery  in  this 
case.  It  is  true  the  open  lot  did  not  belong 
to  appellant,  but  it  is  equally  true  that  It 
did  not  belong  to  appellees.  Both  parties 
stood  upon  an  equality  so  far  as  the  use 
of  the  lot  is  concerned.  The  evidence  shows 
it  was  the  customary  place  to  bum  waste 
paper,  also  that  children  frequented  it  No 
question  Is  raised  by  the  lot  owner  as  to  the 
right  of  appellant  to  bum  waste  paper  upon 
the  premises.  It  must  therefore  be  assum- 
ed for  the  purposes  of  this  case  that  appel- 
lant bad  a  right  to  do  what  was  done,  and 
the  only  question  that  can  arise  is  whether  it 
was  done  in  a  negligent  manner,  as  to  which 
all  that  has  been  heretofore  said  applies. 
There  is  an  unwholesome  tendency  to  extend 
the  law  of  negligence  in  every  possible  dlrec- 
tl<m,  and  to  all  kinds  of  occurrences,  until 
we  have  reached  the  point  of  applying  the 
doctrine  to  Injuries  received  from  accidents 
resulting  from  the  practices  of  everyday  life. 
It  may  be,  and  no  doubt  is,  dlflicult  to  draw 
the  line  of  distinction  between  cases  for 
wlilcb  there  should  be  responsibility  In  dam- 
ages and  those  in  which  there  should  not  be. 
But,  in  determining  the  proper  rule  applica- 
ble to  such  cases,  the  natural  and  necessary 
risks  and  dangers  incident  to  the  afTairs  of 
men  in  organized  society,  which  every  one 


must  assume  In  consideration  of  the  privi- 
leges he  enjoys  by  his  association  and  in 
his  dealings  with  his  fellow  men,  must  be  an 
important  factor.  There  are  many  unfor- 
tunate accidents  resulting  in  serious  injury  to 
persons,  but  it  will  not  do  to  say  that  some 
one  must  be  answerable  in  damages  because 
of  sympathy  for  the  injured  party,  when  the 
evidence  shows  that  the  party  sought  to  be . 
charged  only  did  what  was  usual  and  cus- 
tomary under  the  circumstances  surround- 
ing the  accident  A  single  verdict  against 
a  farmer,  or  mechanic,  or  small  property 
owner,  might  sweep  away  the  frugal  earn- 
ings of  a  lifetime,  while  in  point  of  fact 
nothing  was  done,  except  what  had  been  a 
general  custom  in  the  neighborhood. 

As  I  view  this  case  It  was  not  the  duty 
of  appellant,  nor  would  it  be  the  duty  of 
any  other  owner  of  property,  to  foresee  and 
provide  against  the  contingency  that  did  hap- 
pen, and  therefore  the  injuries  complained 
of  were  not  the  result  of  any  ueglleence  for 
which  the  law  makes  the  ofTending  party 
liable. 
-  I  would  reverse  the  Judgment 


(224  Pa.  132) 
BILLIARD  et  al.  r.  8TERLINGW0RTH  RT. 
SUPPLY  CO. 

(Supreme  Court  of  P^niidylvania.     March  16, 
1909.) 

AppKAI,  AITD  BBBOB  (S  71*)  —  iNTEELOCrnnST 

Obdeb. 

An  order  dismissing  a  petition  for  an  order 
to  suspend  a  receiver's  sale  UDtil  the  receiver 
files  an  account  is  an  Interlocutory  order,  from 
which  no  appeal  lies. 

[Va.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  399 ;  Dec  Dig.  ^  71.*] 

Appeal  from  Court  of  Common  Pleas, 
Northampton  County. 

Action  by  Clinton  Hilllard  and  others 
against  the  Sterllngworth  Railway  Snpply 
Company.  Judgment  for  plaintiffs.  From  an 
order  refusing  to  sustain  order  of  sale,  F. 
W.  Coolbaugh,  receiver  in  bankruptcy,  ap- 
peals.   Appeal  quashed. 

See,  also.  221  Pa.  503,  70  Atl.  819. 

The  facts  appear  by  the  opinion  of  Stew- 
art, P.  J.,  in  the  court  below,  which  was  as 
follows : 

"This  is  a  petition  by  Frank  W.  Coolbaugh, 
receiver  appointed  by  the  United  States  court 
to  restrain  W.  J.  Kuebler,  receiver  of  this 
court,  from  executing  an  order  of  sale  of 
the  defendant's  property  'until  the  filing  of 
a  formal  account  and  the  audit  thereof.' 
And  that  the  said  W.  J.  Kuebler,  receiver,  be 
restrained  from  making  any  public  or  pri- 
vate sale  of  the  property  and  assets,  of  the 
defendant  company,  other  than  in  the  usual 
course,  etc.  We  suppose  what  Is  wanted  1b 
to  stop  the  sale  of  defendant's  property,  ad- 
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rertlsed  to  be  sold  by  the  receiver  under  an 
order  of  this  court.  We  yesterday  filed  onr 
views  In  a  memorandnm,  which  Is  now  made 
pert  of  this  opinion.  We  are  not  embarrass- 
ed in  our  previous  action  by  any  subsequent 
reading  of  the  present  petition  and  affidavits. 
The  averments  of  the  present  petition  relat- 
ing to  the  value,  extent,  and  Importance  of 
this  plant,  and  the  prophecies  as  to  the  fu- 
ture, are  what  we  have  read  and  heard  from 
the  Inception  of  these  proceedings.  It  Is  an 
Insult  to  this  court  to  think  that  we  do  not 
understand  this  situation,  especially  after  the 
hearings  we  have  had,  which  Involved  every 
phase  ot  this  company,  its  organization.  Its 
internal  troubles,  its  value.  Its  liabilities; 
everything  has  been  before  us  in  a  Judicial 
way,  and  now  under  the  guise  of  a  new  ap- 
pointment, this  matter  is  seriously  treated  by 
counsel  as  if  It  was  a  case  of  first  impression 
on  the  part  of  the  court  The  only  new 
features  are  the  affidavits  which  we  were 
asked  to  consider.  One  gentleman  modeetly 
states  that  he  thinks  a  sale  hereafter  will 
bring  more  than  at  present;  another  one 
thinks  a  sale  will  bring  more  in  six  or  nine 
months.  Three  gentlemen  swear  that  in 
their  opinion  'If  sold  next  spring,  would  bring 
double.  »/  not  more  [The  italics  are  ours]  than 
it  would  if  sold  sooner.'  And  to  end  the  list 
the  last  gentleman  swears,  'if  sold  a  few 
months  hence  would  yield  three  times  as 
much  as  it  would  if  sold  at  this  time.'  It  is 
encouraging  to  note  most  of  them  base  their 
views  upon  the  outcome  of  the  recent  elec- 
tion. In  not  one  Is  there  the  possibility  that 
timee  may  become  worse;  that  they  may  be 
mistaken.  Such  optimism  is  refreshing. 
Opinion  evidence  at  the  best  is  most  uncer- 
tain, but  rarely  is  there  occasion  to  use  it 
upon  a  matter  so  unsubstantial  as  the  future 
condition  of  business.  As  to  the  criticisms 
upon  the  order,  the  terms  of  this  order  were 
settled  in  open  court,  In  the  presence  and 
with  the  assistance  of  counsel  of  all  parties. 
The  objections  are  unfounded.  Everything 
about  a  receiver's  sale  is  under  the  control 
of  the  court,  and  no  sale  will  be  confirmed  if 
there  is  any  irregularity  in  the  proceedings. 
It  would  be  improper  for  us  to  place  on  rec- 
ord our  views  with  regard  to  the  value  of 
this  plant  E<verythlng  has  been  done  to  se- 
cure a  good  price.  The  matter  of  distribu- 
tion of  proceeds  Is  entirely  separate,  and  no 
one  Is  concluded  by  anything  set  out  in  the 
order  of  sale  from  making  any  claim  or  dis- 
tribution that  is  proper. 

"Application  refused." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Charles  H.  Edmunds,  Samuel  Scovillei  Jr., 
John  Sparhawk,  Jr.,  and  Frank  Reeder,  for 
appellant  H.  J.  Steele  and  F.  W.  Edgar,  for 
appellee.  John  O.  Johnson,  for  Sterlingworth 
Ry.  Supply  Co. 


■  PER  CURIAM.  We  have  concluded  after 
due  consideration  that  this  is  an  appeal  from 
an  interlocutory  order,  and  under  our  deci- 
sions mnst  be  quashed.  The  order  of  sale 
heretofore  made,  and  from  which  this  appeal 
was  taken,  is  necessarily  expended,  and  can- 
not now  be  executed.  If  an  alias  order  of 
sale  be  applied  for,  an  opportunity  will  be 
given  by  the  court  In  banc  for  the  interested 
parties  to  be  heard,  so  that  the  propriety, 
as  well  as  the  necessity,  of  renewing  the  or- 
der at  this  time  may  be  determined.  Sucb 
order  of  sale,  or  other  decree,  can  then  be 
made  as  will  best  protect  and  conserve  tbe 
interests  of  all  parties  concerned  under  pres- 
ent conditions. 

Motion   to  quash   sustained,   and   appeal 
quashed. 


(224  Pa.  186) 

STANDARD    LEATHER    CO.    OP    PITTS- 

BURa  V.  ALLEMANNIA  FIRE  IN& 

CO.  OF  PITTSBURG. 

(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

L  Pbincipa]:.  awd  Aoent  tt  170*)— Unau- 
THOBizED  Act  of  Aobnt— Ratification. 
Where  a  principal  does  not  promptly  repu- 
diate an  unauthorized  act  which  he  knows  his 
agent  has  undertaken  to  do  for  him,  be  cannot 
thereafter  repudiate  it 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  8  642 ;  Dec.  Dig.  S  170.*] 

2.  INSUBANCE  (§  229*)  —  FiBX  INSUBANCK  — 

Cancellation    or    Policy   —    Noticb    to 

Agknt. 

An  agent  of  the  insured  had  general  powers 
to  place  insurance  in  varioos  companies,  with 
power  to  cancel  and  replace  the  policies  witl\ 
others,  to  keep  an  expiration  book,  and  to  cor- 
rect the  same  eveiy  six  months.  Bvld  that  so 
long  as  the  line  of  inaarance  is  not  completed, 
an  insurance  company  may  serve  notice  of  can- 
cellation of  a  policy  procured  by  such  agent  for 
his  principal  upon  the  agent. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  503;  Dec.  Dig.  i  229.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Standard  Leather  Company 
of  Pittsburg  against  the  Allemannia  Fire  In- 
surance Company  of  Pittsburg.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

The  following  is  tbe  opinion  of  Shafer, 
J.,  of  the  court  below: 

These  three  cases  were  tried  without  a 
Jury,  together  with  the  other  Insurance 
cases  on  the  same  loss,  and  present  certain 
features  which  distiuguish  them  in  some  re- 
spects from  the  other  cases.  We  find  the 
facts  as  to  the  loss  and  employment  of  Neg- 
l«y  &  Clark  Company  by  the  plaintiff,  the 
notice  and  proofs  of  loss,  and  the  negotia- 
tions between  the  plaintiff  and  Negley  & 
Clark  Company,  the  making  of  a  binder, 
and  the  notice  of  cancellation  of  It  to  be 
the  same  as  those  found  in  the  case  at  No. 
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292;  Jnljr  term,  190S,  wltb  the  following  ad- 
ditions: 

"(1)  These  three  companies  were  repre- 
■Hited  by  C.  P.  Campbell,  who  was  an  In- 
anrance  broker,  harlng  an  office  In  the  city 
of  Plttsbarg,  and  having  one  at  more  em- 
ployes or  clerks  In  his  office,  among  whom 
was  a  young  man  named  A.  C.  Stewart 
Campbell  was  authorized  to  issue  policies 
and  sign  Insurance  binders  for  the  several 
companies,  but  Stewart  was  not  authorized 
to  sign  such  papers  for  blm  w  for  the  com- 
panies. 

"(2)  When  the  agent  of  Negley  ft  Clark 
Company  came  to  Campbell's  office,  Camp- 
bell was  not  present,  but  Stewart  was  In 
charge  of  the  office,  and,  upon  the  proposi- 
tion being  made  to  Stewart  to  sign  the  bind- 
ers for  these  companies,  Stewart  said  to  Neg- 
ley &  Clark  Company's  agent  that  he  would 
do  so,  provided  they  would  take  the  risk  of 
bis  signature  being  approved  by  Campbell. 
Be  also  said  to  Negley  ft  Clark's  agent  that 
he  remembered  a  loss  which  some  of  their 
companies  paid  on  this  same  risk  some  time 
before,  and  asked  them  if  patent  leather 
was  made  there,  and  was  told  that  it  was 
not  He  said  that  they  would  not  take  the 
risk  If  patent  leather  was  made  there.  He 
thereupon  signed  the  binder  in  question,  sign- 
ing it  'C.  P.  Campbell.  Agent,  A.  C.  S.' 

"(3)  Stewart  saw  Campbell  that  evening 
and  told  him  what  had  taken  place,  and 
was  directed  by  Campbell  to  ascertain  wheth- 
er patent  leather  was  In  fact  made  there  or 
not.  Thereupon  the  next  day,  and  the  next 
two  or  three  days  thereafter,  Stewart  looked 
up  the  matter  at  the  board  of  underwriters 
and  elsewhere,  and  found  that  patent  leath- 
er was  made  there,  of  which  be  informed 
Canvbell,  and  Campbell  thereupon  directed 
blm  to  cancel  the  risk. 

"(4)  In  the  meantime,  whUe  Stewart  was 
acquiring  this  Information,  forms  of  policy 
In  accordance  with  the  binder  bad  been  writ- 
ten op  in  the  office  of  Campbell  and  were 
given  nnmbers,  but  were  not  delivered  to 
any  one.  Stewart  therenpon  wrote  a  notice 
of  cancellation  in  the  usual  form,  referring, 
not  to  the  binders,  but  to  the  policies  which 
had  been  so  written,  and  delivered  the  same 
day  to  Negley  ft  Clark  Company. 

"09  The  defendants,  in  this  case,  nnder- 
took  to  prove  that  it  was  the  custom  In  the 
dty  of  Pittsburg  and  vicinity  to  give  notice 
of  cancellation  of  a  binder  to  the  agent  who 
procnred  It  They  produced  a  number  of  wit- 
nesses who  testified  under  objection  that 
inch  was  the  usual  custom,  and  no  evidence 
was  produced  to  the  contrary.  We  find  from 
the  evidence  that  It  is,  and  for  many  years 
has  been,  the  actual  practice  among  the  in- 
snrance  brokers  and  companies  In  Pltts- 
barg to  give  notice  of  cancellation  of  insur- 
ance effected  by  binders,  to  the  agent  who 
procnred  it 
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"(6)  It  is  admitted  that.  If  the  defendants 
are  liable  at  all  to  the  plaintiff,  the  Ben 
Franklin  Company  Is  liable  for  $1,500,  the 
Allemannla  for  $2,600,  and  the  Mononga- 
hela  Insurance  Company  for  $1,000,  with  In- 
terest from  October  15,  1904." 

"Conclusions  of  Law. 

"L  The  first,  matter  to  be  discussed,  which 
la  peculiar  to  these  cases,  is  the  authority  of 
the  person  who  signed  the  binder.  We  have 
found  that  Stewart  had  no  general  aathority 
from  Campbell  or  the  companies  to  sign  such 
a  paper,  and  that  the  paper  was  taken  by  the 
plalDtifTs  agents  with  knowledge  of  the  fact 
that  it  would  be  subject  to  Campbell's  ap- 
proval. It  appears,  however,  that  Campbell 
knew,  shortly  after  the  signature  was  made, 
that  bis  agent  had  undertaken  to  sign  for 
him,  and  that  he  never  repudiated  the  signa- 
ture in  any  way  on  the  ground  of  want 
of  authority  in  Stewart,  but,  on  the  con- 
trary, directed  the  risks  to  be  canceled  on* 
der  the' terms  of  the  agreement  This  was 
an  affirmance  of  the  signature  of  Stewart 
One  who  knows  that  his  agent  has  under- 
taken to  do  for  him  what  be  is  not  authorfii- 
ed  to  do  Is  bound  to  repudiate  the  act  prompt- 
ly, and.  If  be  does  not  do  so,  and  especially 
If  be  does  anything  by  way  of  affirmance  of 
the  act,  he  cannot  afterwards  repudiate  It 

"2.  We  do  not  understand  it  to  be  claimed 
that  Campbell,  as  agent  for  the  defendants, 
was  bound  to  sign  all  Insurance  contracts 
made  by  blm  for  them,  with  his  own  hand. 
While  he  might  not,  without  their  authority, 
delegate  a  general  power  to  represent  him 
to  any  of  his  agents,  there  can  be  no  doubt 
that  he  might  sign  policies  by  the  hand  of 
an  agent  where  he  himself  knew  and  accept- 
ed the  risk,  either  before  or  after  the  signa- 
ture, which  was  the  case  here. 

"&  As  to  the  proof  of  the  custom  or  prac- 
tice of  giving  notice  of  cancellation  to  the 
broker.  Instead  of  the  Insured,  we  are  of 
opinion  that  no  such  custom  was  proved  as 
would  modify  the  legal  effect  of  the  con- 
tract made  In  this  case. 

"4.  If  these  conclusions  are  correct,  there 
is  no  difference  between  these  cases  and  the 
case  of  No.  282,  above  mentioned,  and  we 
adopt  in  addition  to  the  conclusions  of  law 
above  stated,  the  conclusions  of  law  hereto- 
fore filed  in  this  case. 

"It  Is  therefore  ordered  that  Judgment  be 
entered  for  the  several  defendants." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson,  for  appellant  Patterson, 
Sterrett  &  Acheson,  for  appellee. 

PER  CURIAM.  The  Judgment  la  affirmed 
on  the  opinion  of  Judge  Sliafer. 
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(2M  Pa.  74) 

JOHN  HANCOCK  ICB  CO.  T.  PEREIOMBN 
B.  CO. 

(Supreme  Court  of  Pennsylvania.    March  15, 
1909.) 

1.  Railroads  (S  484*)— Fibes  Srr  bt  Loco- 
motive—Question  FOB  JUBY. 

In  an  action  to  recover  for  loss  by  fire  al- 
leged to  have  been  set  by  defendant's  locomo- 
tive, where  the  plaintiff  shows  that  the  sparks 
from  defendant's  engine  communicated  the  fire 
to  his  building,  but  also  that  they  were  emitted 
by  defendant's  negligence,  the  questioa  of  negli- 
gence is  for  the  Jury. 

[E!d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1740;  Dec.  Dig.  }  484.*] 

2.  Railboads  (J  484*)— Fibes  Set  bt  Loco- 

IfOTIVE — yUERTlONS  FOB  JUBT. 

In  an  action  to  recover  for  fire  alleged  to 
iMve  been  set  by  sparks  from  a  particular  en- 
gine, where  defendant  offered  expert  witnesses, 
who  testified  that  the  spark  arrester  was  of  the 
most  approved  form  and  pattern  and  was  en- 
tirely emcient  fdr  that  purpose,  it  was  reversi- 
ble error  to  withdraw  from  the  jury  the  ques- 
tion whether  the  spark  arrester  was  of  proper 
form  and  pattern  and  leave  to  the  jury  only  the 
question  whether  it  was  in  good  repair. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  }  1T40;   Dec.  Dig.  {  484.*] 

Appeal  from  Court  of  Common  Pleas,  Mont- 
gomery County. 

Action  by  the  John  Hancock  Ice  Company 
against  the  Perklomen  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

At  the  trial  the  court  charged,  in  part,  as 
follows: 

"I  charge  yon,  under  this  evidence,  that 
you  cannot  find  that  this  spark  arrester  was 
not  of  the  proper  style  or  character  so  as  to 
comply  with  the  requirements  of  the  law.  1 
listened  carefully  to  the  arguments  of  coun- 
sel, and  to  this  evidence,  and  It  Is  my  du- 
ty to  give  yon  the  law  as  I  understand  it 
So  far  as  I  recall  this  testimony— and  I 
have  considered  It  carefully — there  Is  no  wit- 
ness who  has  condemned  this  spark  arrester 
as  not  being  of  the  proper  style,  or  make,  or 
form,  or  pattern:  but  the  men  of  knowledge 
and  experience  in  the  business  come  upon  the 
stand,  and  they  tell  you,  from  their  knowl- 
edge and  experience,  they  adjudged  it  in  their 
opinion  to  be  a  safe  or  proper  spark  arrester, 
that  it  ift  as  good  as  any  that  could  take  Its 
place  for  the  fuel  that  is  to  be  used  in  the 
fire  box.  This  spark  arrester  also  has  been  in 
use  for  some  years.  Tou  have  beard  the  tes- 
timony. There  is  no  one  here  that  says  it  Is 
not  a  spark  arrester  of  the  style  or  type  that 
is  efficient  for  the  purposes  for  which  it  is 
placed  Into  the  engine.  Therefore  I  cannot 
allow  you,  who  are  not  experienced  in  this 
business,  to  say  that  the  men  who  have  made 
this  a  study,  or  who  have  examined  this  style 
of  spark  arrester,  I  cannot  allow  you  to  over- 
rule them  and  say  that  this  Is  an  inefficient 
spark  arrester  so  far  as  the  design  and  pat- 
tern are  concerned;  and  you  will  take  the 
law  from  the  court 
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"Now  we  come  to  the  testimony  of  Mrs. 
Fleger,  the  only  other  testimony  upon  this 
question  of  seeing  sparks  upon  other  days. 
Here^  also,  I  caution  you  to  dismiss  from 
your  minds  everything  tliat  was  said  about 
the  throwing  of  sparks,  as  long  as  six  weeks 
after  this  flre,  because  that  is  too  long  a  pe- 
riod. Tou  will  take  the  law  from  the  court 
The  Supreme  Court  does  not  allow  any  such 
extended  period  as  that.  It  does  allow  a 
reasonable  period,  at  or  about  the  time  of 
the  fire,  a  short  time  before,  or  a  short  time 
after,  because  that  is  the  only  way  perhaps 
that  the  plaintiff  would  have  any  means  of 
giving  evidence  as  to  the  character  of  that 
engine,  or  as  to  the  condition  of  the  spark  ar- 
rester; but  the  law  will  not  allow  us  to  go 
six  weeks  away  from  the  fire.  Therefore  you 
will  dismiss  anything  that  was  said  atxrat 
May  13th. 

"Inasmuch  as  it  is  alleged  that  a  particular 
engine  caused  the  injury  complained  of,  the 
Inquiry  is  limited  to  the  condition  of  that  en- 
gine at  the  time,  and  evidence  as  to  that  par- 
ticular engine  upon  another  occasion  six 
weeks  later,  or  of  other  engines,  unidentified, 
is  irrelevant  and  cannot  be  considered  by  the 
Jury." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Nicholas  H.  Larzelere  and  Harold  B.  Beit- 
ler,  for  appellant.  Montgomery  Evans  and 
John  M.  Dettra,  for  appellee. 

MESTREZAT,  J.  The  plalnUfC  owned  a 
large  Icehouse  along  Perklomen  creek  in 
Montgomery  county,  Pa.  The  defendant  com- 
pany's tracks  were  located  not  far  from  the 
Icehouse  in  front  of  and  near  which  the  com- 
pany run  a  siding.  About  noon  on  March  30, 
1907,  defendant's  engine  846  ran  into  the  sid- 
ing to  pull  out  five  loaded  cars.  The  grade 
of  the  siding  was  steep  at  the  starting  point, 
and  In  starting  with  Its  load  the  engine  labor- 
ed very  hard  and  emitted  large  volumes  of 
smoke.  About  10  or  15  minutes  after  the  en- 
gine had  pulled  out,  the  roof  of  the  Icehouse 
was  discovered  on  fire,  which  resulted  in  the 
destruction  of  the  house  and  its  contents. 
The  loss  was  about  $35,000.  This  action  was 
brought  to  recover  damages  for  the  loss ;  the 
plaintiff  alleging  it  was  caused  by  the  negli- 
gence of  the  defendant  company.  There  was 
a  verdict  for  the  defendant,  and,  judgment 
having  been  entered  thereon,  the  plaintiff  has 
taken  this  appeal.  The  appellant  complains 
In  its  first  and  second  assignments  of  error 
In  the  charge,  and  in  its  third  assignment  of 
error  In  answer  to  the  defendant's  second 
point  for  charge. 

It  was  claimed  on  the  part  of  the  plaintiff 
company  in  support  of  its  allegation  of  negli- 
gence that  the  house  was  fired  from  a  spark 
or  sparks  emitted  from  engine  846,  that  the 
spark  was  discharged  by  reason  of  an  Ineffl- 
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daat  form  or  derlce  of  spark  arrester,  or  by 
reason  of  the  arrester  being  out  of  repair,  or 
by  the  Improper  or  negligent  operation  of  the 
engine.  In  support  of  its  contention  the 
plalntlir  Introduced  evidence  to  show:  That 
the  engine  labored  very  hard  and  emitted 
much  smoke  when  It  started  with  its  load 
on  the  upgrade  siding;  that  the  day  was 
windy,  and  the  smoke  blew  over  the  roof 
where  the  fire  started;  that  immediately  be- 
fore and  after  the  fire  large  sparks  or  pieces 
of  live  cinder  were  emitted  from  the  stack  of 
engine  846;  that  there  was  no  other  source 
of  fire  anywhere  in  that  vldnity;  and  that 
there  was  no  stove  or  fire  in  the  building. 
This  evidence  was  sufficient  to  send  the  case 
to  the  Jury  on  the  question  of  whether  the 
fire  from  the  engine  had  been  communicated 
to  the  house.  Philadelphia  &  Reading  Rail- 
road Company  v.  Hendrlckson,  80  Pa.  182,  21 
Am.  Rep.  97;  Henderson  v.  Philadelphia  & 
Beadhig  R.  R.  Co.,  144  Pa.  461,  22  Atl.  851, 
l(t  L.  R.  A.  298,  27  Am.  St.  Rep.  652.  And  the 
court  properly  held  that  it  was  also  sufficient 
for  submission  to  the  Jury  on  the  question 
of  the  defendant's  negligence.  Philadelphia 
k  Reading  R.  R.  Co.  r.  Schultz,  93  Pa.  341; 
Van  Steuben  ▼.  Central  R.  R.  Co.,  178  Pa. 
367,  35  Atl.  992,  84  L.  R.  A.  677.  The  court 
In  its  charge  said:  "When  the  plaintiff  shows 
facts  and  circumstances  which  show  that  this 
spark  arrester  is  allowing  larger  sparks  to 
escape  than  ought  to  escape,  they  having  fire 
or  heat  or  warmth  sufficient  to  bum  in  them, 
or  throws  them  out  a  greater  distance  and  of 
greater  size  than  it  ought  to  throw  them,  and 
itas  done  that  at  one  time  or  another  time, 
or  several  times,  then  there  Is  evidence  before 
yon  to  consider  upon  the  question  of  negli- 
gence." The  learned  Judge  then  points  out 
the  evidence  produced  by  the  plaintltF  which 
Justified  the  submission  of  the  case  to  the 
jury.  He  also  called  attention  to  the  evi- 
dence on  the  part  of  the  defendant  contradic- 
tory of  the  plaintiff's  evidence  tending  to 
show  negligence  on  the  part  of  the  company. 
In  the  charge  the  court  submitted  to  the  Jury 
to  determine  whether  the  sparks  were  emit- 
ted from  the  engine  and  flre  communicated 
thereby  to  the  building  by  reason  of  the  spark 
arrester  being  out  of  repair  and  In  an  im- 
proper condition,  or  by  the  improper  or  negli- 
goit  operation  of  the  engine.  He  instructed 
the  Jury,  however,  that  there  was  no  evidence 
to  show  that  the  spark  arrester  was  not  of 
the  proper  style,  form,  or  pattern,  and  was 
not  efficient  for  the  purpose  for  which  it  was 
placed  in  the  engine,  and  withdrew  that  ques- 
tion from  the  Jury.  TUs  is  the  subject  of  the 
first  assignment,  and  raises  the  Important 
and  material  question  in  the  case. 

We  agree  with  the  learned  Judge  that  the 
witnesses  on  the  part  of  the  defendant  testi- 
fied that  the  spark  arrester  on  engine  846 
was  of  the  most  approved  style  and  pattern 
in  use  on  freight  engines  for  the  fuel  used 
In  it.  The  several  witnesses  on  the  part  of 
the  defendant,  who  testified  in  substantiation 


of  that  fact,  were  all  men  of  experience  In 
that  line  and  were  skilled  In  the  construc- 
tion and  use  of  spark  arresters.  If  their  tes- 
timony is  credible,  there  can  be  little  doubt, 
In  the  absence  of  contradictory  evidence, 
that  the  spark  arrester  on  engine  846  was 
of  a  proper  type  and  pattern,  the  one  in  gen- 
eral use,  and  efficient  for  the  purpose.  As 
the  learned  Judge  said:  "There  is  no  wit- 
ness who  has  condemned  the  spark  arrester 
as  not  being  of  the  proper  style,  or  make,  or 
form,  or  pattern."  The  engine  was  con- 
structed for  the  use  of  hard  coal,  and  at  the 
time  of  the  flre  bard  coal  was  being  used  in 
it  with  a  very  small  proportion  of  soft  coal. 
The  hard  coal  was  what  is  known  as  "buck- 
wheat" in  the  anthracite  region,  which  is  a 
fine  coal.  Such  small  percentage  of  soft  coal 
is  mixed  with  the  fine  hard  coal,  as  testified 
by  the  witnesses,  in  order  to  prevent  clink- 
ers forming  on  the  grates,  which  will  occur 
If  the  fine  buckwheat  anthracite  coal  is  used 
exclusively.  The  evidence  shows  that  the 
use  of  the  vertical  screen  is  not  desirable 
and  is  Impracticable  where  the  engine  Is  op- 
erated exclusively  by  soft  coal.  The  reason 
is  because  the  tar  in  the  soft  coal  thrown 
against  the  screen  and  close  to  the  flues  will 
adhere  to  the  screen  and  close  up  the  mesh- 
es, preventing  the  draft  of  the  engine,  and 
thereby  disabling  it  It  should  be  noted, 
however,  that  no  witness  testified  that  when 
I  soft  coal  is  used  as  a  fuel  more  sparks  or 
larger  ones  are  emitted  by  a  vertical  than  by 
a  horizontal  arrester.  On  the  contrary,  the 
witnesses  testified  that  the  vertical  screen  is 
Just  as  efficient  in  preventing  the  discbarge 
of  sparks,  both  in  quantity  and  size,  from 
the  stack  of  the  engine  as  the  horizontal  with 
the  deflecting  plate.  The  use  of  the  horizon- 
tal instead  of  the  vertical  arrester  when  soft 
coal  is  used  as  tlie  fuel  Is,  as  suggested 
above,  to  avoid  the  closing  of  the  interstices 
by  the  tar  which  comes  from  the  soft  coal, 
and  which  results  in  disabling  the  engine  by 
preventing  a  draft.  There  was  not  a  par- 
ticle of  evidence  in  the  case  to  show  that  a 
three-eighths  inch  mesh  was  the  screen  In 
use  on  engine  846  a.t  the  time  of  the  flre.  On 
the  other  hand,  the  uncontradicted  evidence 
was  that  it  was  a  five-sixteenths  mesh,  and 
that  that  is  a  proper  size  mesh  in  a  spark 
arrester  used  on  a  freight  engine  where  the 
fuel  Is  hard  coal  mixed  with  a  small  propor- 
tion of  soft  coal.  Without  discussing  the 
question  further,  we  are  satisfled  tliat  the 
learned  Judge  was  entirely  correct  in  declar- 
ing that  the  testimony,  on  the  part  of  the  de- 
fendant. If  credible,  showed  that  the  spark 
arrester  In  use  on  engine  846  was  of  a  prop- 
er design  and  pattern  and  one  tn  general 
use  on  engines  of  this  character. 

Conceding  the  court  was  correct  in  its 
view  of  the  effect  of  the  defendant's  testi- 
mony, did  it  qpmmit  error  In  withdrawing 
from  the  Jury  the  question  whether  the  spark 
arrester  on  engine  846  was  efficient  in  design 
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and  pattern,  and  "as  good  as  any  that  could 
take  Its  place  for  the  fuel  that  la  to  be  used 
In  the  fire  box?"  We  think  thla  question 
must  be  answered  In  the  affirmatlTe.  It  Is 
unquestionably  .true  that  In  certain  cases  it 
Is  the  duty  of  the  court  to  declare  as  matter 
of  law  the  establishment  of  a  proposition 
supported  by  the  uncontradicted  and  credi- 
ble testimony  In  the  case;  but  it  Is  equally 
true,  and  we  have  time  and  again  so  held, 
that  where  there  Is  conflicting  evidence,  or 
where  the  credibility  of  the  witnesses  Is  In- 
Tolved,  the  question  Is  one  for  the  Jury  and 
not  for  the  coort.  In  withdrawing  the  ques- 
tion from  the  Jury,  the  learned  Judge  mis- 
apprehended the  state  of  the  case  as  well  as 
the  evidence  which  had  been  offered  and  ad- 
mitted at  the  time  he  made  the  ruling. 

The  negligence  of  the  defendant  could 
arise  In  either  or  all  of  three  different  ways : 
(a)  From  an  inefficient  style  or  pattern  of 
spark  arrester;  (b)  from  a  proper  spark  ar- 
rester which  was  out  of  repair;  or  (c)  from 
the  negligent  operation  of  the  engine. 
Sparks  might  have  been  discharged  from  the 
stack  of  the  engine  from  either  or  all  of 
these  three  causes.  When  the  learned  Judge 
ruled  the  question,  the  plaintiff  had  shown, 
not  by  a  presumption  of  law  arising  from  the 
fact  that  the  building  bad  been  fired  by 
sparks,  from  the  engine,  but  by  affirmative 
evidence,  that  through  the  negligence  of  the 
defendant  sparks  had  been  emitted  which 
set  fire  to  the  plaintlfTs  building  and  caused 
its  destruction.  This  evidence,  as  we  have 
seen,  consisted,  inter  alia,  in  the  action  of 
the  engine  when  it  started  with  its  load  on 
the  heavy  grade  siding,  the  direction  of  the 
wind,  the  emission  from  the  stack  of  the  en- 
gine Just  before  and  after  the  fire  of  sparks 
or  live  cinders  too  large  to  be  emitted  from 
an  engine  stack  having  a  properly  equipped 
spark  arrester.  The  evidence  was  sufficient 
in  the  opinion  of  the  court  to  send  the  case 
to. the  Jury  to  determine  the  negligence  of 
the  defendant.  When  the  plaintiff  company 
had  produced  this  evidence.  It  had  met  the 
bnrden  Imposed  upon  it,  which  was  to  show 
Diligence  as  the  basis  of  Its  cause  of  action 
without  which  it  could  not  recover.  If  the 
plaintiff's  evidence  was  credible,  was  believ- 
ed by  the  Jury,  the  sparks  which  fired  the 
plaintlfTs  building  had  been  emitted  by  rea- 
son of  the  negligent  conduct  of  the  defend- 
ant company  in  one  or  all  of  the  three  ways 
we  have  suggested.  Had  the  case  then  gone 
to  the  Jury  without  any  testimony  on  the 
part  of  the  defendant.  It  must  have  found, 
under  the  view  of  the  trial  court,  that  the 
defendant  was  negligent. 

The  defense  Interposed  was  that  the  spark 
arrester  was  of  the  most  approved  form  and 
pattern  and  of  the  kind  In  general  use,  that 
It  was  entirely  efficient  for  the  pnrpose,  that 
it  was  not  out  of  repair  but  in  good  condi- 
tion ;  and  that  the  engine  was  operated  in  a 
careful  and  proper  manner.  The  burden  was 
upon  the  defendant  company  to  sustain  these 


propositions  by  evidence  that  would  satisfy 
the  Jury.  It  assumed  the  burden  and  pro- 
duced evidence  from  which  the  Jury  would 
have  been  warranted  in  finding,  not  only 
that  the  spark  arrester  was  of  propor  form 
and  design,  but  that  it  was  not  out  of  re- 
pair, and  that  ttie  engine  was  carefully  op- 
erated. The  testimony  Introduced  by  tlie  de- 
fendant to  sustain  these  propositions  was 
equally  conclusive  as  to  each  of  them.  The 
learned  Judge,  however,  permitted  the  jury 
to  consider  and  determine  only  two  of  the 
three  propositions:  (a)  Whether  the  spark 
arrester  was  out  of  repair  and  in  an  ineffi- 
cient condition,  and  (b)  whether  the  com- 
pany's employes  were  carefully  and  proper- 
ly operating  the  engine  at  the  time  the  build- 
ing was  fired.  The  other  question  the  conrt 
withdrew  from  the  Jury  and  declared  aa 
matter  of  law  that  men  of  knowledge  and 
experience  in  the  business  had  testified  that 
the  spark  arrester  was  "as  good  as  any  that 
could  take  its  place  for  the  fuel  that  is  to 
be  used  in  the  fire  box,"  and  that  there  was 
no  evidence  that  It  was  not  of  proper  form 
and  design.  For  a  like  reason,  consistency 
required  the  learned  Judge  to  make  a  similar 
ruling  on  the  other  two  questions  and  direct 
a  verdict  for  the  defendant  He  overlooked 
the  decisive  fact  that  the  plaintiff  had  offer- 
ed evidence,  which  he  correctly  held  to  be 
sufficient,  to  show  negligence  on  the  part  of 
the  defendant  company  in  not  equipping  en- 
gine 846  with  a  spark  arrester  efficient  in 
form  and  design.  If,  as  testified  by  the  plaln- 
tilTs  witnesses,  the  stack  emitted  sparks  that 
were  larger  than  should  come  through  a  pro^ 
erly  constructed  spark  arrester,  that  of  it- 
self was  affirmative  evidence  that  the  arrest- 
er was  not  of  a  proper  form  and  deslg^n  and 
had  not  been  properly  constructed.  .To  meet 
that  evidence  the  defendant  introduced  its 
expert  witnesses,  and  they  testified  that  the 
appliance  was  efficient  in  form  and  design. 
Here  then  was  evidence  against  evidence, 
and  the  question  was  therefore  for  tbe 
Jury.  If  there  had  been  no  evidence  on 
the  part  of  the  plaintiff  from  which  the  Jury 
could  have  found  that  the  appliance  was  not 
of  proper  design,  then  the  only  evidence  In 
the  case  on  the  subject  would  have  been  that 
of  the  defendant's  expert  witnesses,  and  had 
it  stood  uncontradicted,  and  the  witnesses 
been  credible,  the  court  might  have  witli- 
drawn  the  question  from  the  Jury ;  but  here 
there  was  positive  evidence  from  which  a 
Jury  could  find  that  the  design  of  the  appli- 
ance in  use  was  not  sufficient,  and  tbe  evi- 
dence to  sustain  the  contrary  view  was  that 
of  witnesses  whose  credibility  was  for  a  Jury. 
It  la  apparent  therefore,  we  think,  that,  an 
the  record  stood  at  the  close  of  the  trial,  tbe 
learned  Judge  erred  In  deciding  the  question 
of  the  efficiency  of  the  design  of  the  spark 
arrester.  We  do  not  agree  with  the  learned 
counsel  for  the  appellee  that  the  binding  tn- 
structlon  "amounted  to  nothing  more  in  real 
effect  than  telling  the  Jury  that,  where  there 
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la  oncontradlcted  evidence  aa  to  a  certain 
matter  In  the  case,  It  is  their  duty,  if  they 
bdleve  tbe  evidence,  to  be  governed  by  It" 
Ibat  is  frequently  done  and  Is  what  the 
learned  court  below  ahould  have  done  In  this 
case.  Here  there  was  no  witness  who  testi- 
fied that  the  spark  arrester  was  not  in  prop- 
er form,  and  to  that  extent  the  evidence  of 
the  defendant's  experts  was  uncontradicted; 
but  there  was  other  evidence  in  the  case, 
facts,  as  held  by  the  trial  court,  which  would 
have  warranted  the  Jury  In  finding  against 
the  testimony  of  the  defendant's  experts,  and 
that  the  spark  arrester  was  insufflcient  in 
form  and  design  for  the  purpose  for  which  It 
was  Intended. 

Tbe  learned  counsel  for  the  appellee  has 
dted  Spaulding  v.  Railway  Company,  33  Wis. 
582,  and  several  cases  from  other  Jurisdic- 
tions to  sustain  the  court  below  In  giving 
binding  instructions  in  its  favor.  He  evi- 
dently falls  to  distinguish  the  principle  de- 
cided In  those  cases  from  the  one  which  Is 
applicable  and  must  be  enforced  in  determin- 
ing the  question  in  the  present  case.  In  the 
several  Jurisdictions  in  which  the  cases  cited 
arose,  it  is  held  or  is  declared  by  statute  that 
a  presumption  of  negligence  arises  when 
property  is  set  on  fire  by  sparks  emitted  from 
a  locomotive.  In  the  Spaulding  and  other 
cases  dted  by  the  learned  counsel,  it  is  held 
that  such  presumption  is  not  one  of  fact,  but 
one  of  law,  that  it  Is  not  evidential,  and  that 
where  there  is  no  conflicting  evidence,  and 
the  testimony  Is  clear  and  satlsfactoty 
against  the  presumption.  It  is  the  duty  of  tbe 
conrt  to  bold,  as  matter  of  law,  that  the  pre- 
sumption Is  overcome.  It  Is  conceded,  how- 
ever, in  those  cases,  that  where  there  is  a 
conflict  of  testimony  the  Jnry  must  deter- 
mine what  facts  are  proved.  In  an  extended 
note  to  Continental  Insurance  Company  v. 
Chicago  &  Northwestern  Railway  Company, 
5  L.  R.  A.  (N.  S.)  99,  a  very  recent  Minnesota 
case,  this  question  is  discussed,  and  all  the 
cases  on  the  subject  are  collected.  In  this 
note  It  is  said:  "Even  those  courts  that  go 
fiirtbest  in  holding  that,  under  tbe  circum- 
stances above  stated,  the  question  is  for  the 
court,  and  not  for  the  Jury,  expressly  or  im- 
pliedly concede  tliat,  under  any  of  tbe  fol- 
lowing conditions,  the  question  la  for  the  Jn- 
ry, and  not  for  the  court:  (1)  When  the  plain- 
tiff's prima  facie  case  is  aided  by  evidence, 
circumstantial  or  otherwise,  pointing  to  neg- 
ligence on  the  part  of  the  defendant;  (2) 
when  the  defendant's  evidence  does  not  cover 
every  fact  essential  to  exonerate  it  from  the 
charge  of  negligence,  e.  g.,  when  such  evi- 
dence, altho""*'  showing  that  the  engine  was 
properly  equipped,  does  not  show  that  It  was 
properly  operated;  (3)  when  the  evidence, 
even  thongh  It  purports  to  cover  the  entire 
groand,  is  inclusive  in  character,  and,  even 
if  believed.  Is  not  necessarily  inconsistent 
with  a  finding  that  the  defendant  was  neg- 
ligent" 

In  this  state,  however,  the  presumption  of 


negligence  does  not  arise  simply  from  the' 
fact  that  the  defendant's  locomotive  has  com- ' 
munlcated  fire  to  the  {rialntitTs   premises.' 
The  plaintiff  must  go  further  and  show  by' 
evidence,  direct  or  circumstantial  not  only 
that  the  sparks  from  the  defendant's  engine' 
communicated  the  fire  to  bis  building,  but 
that  they  were  emitted  by  reason  of  the  de-' 
fendant's  negligence.    The  basis  of  tbe  ac-,' 
tion  in  such  cases  is  negligence,  and  the  bur-, 
den  of  establishing  it  is  upon  the  plaintiff. 
He  cannot  rely  upon  a  presumption,  as  in  the ' 
states  already  referred  to  where  that  doc- 
trine prevails,  but  he  must   Introduce  evi- 
dence, direct  or  circumstantial,  from  which 
the  Jury  may  find  that  the  defendant  coqi-' 
pany's   negligence   caused   tbe   fire.     'When, 
therefore  such  evidence  is  Introduced,  and' 
the  court  holds  it  snfiiclent  to  go  to  tbe  Jury' 
for  the  purpose  of  showing  negligence,  it  is 
not  a  presumption  of  law  that  the  defendant' 
is  called  upon  to  meet,  but  affirmative  evi- 
dence   showing   the   defendant's   negligence.' 
This  can  only  be  met  by  other  evidence,  and,' 
when  such   is   introduced   for   the    purpose,, 
there  is  a  conflict  of  evidence,  and  that  neces- 
sarily sends  the  case  to  the  Jury.    Phlladel-' 
phla  &  Reading  Railroad  Company  v.  Kerst 
2  Walk.  480,  was  trespass  against  a  railroad' 
company  to  recover  damages  for  the  destruc-. 
tlon  of  the  plaintiff's  house  by  fire  which' 
was  commnnicated  by  sparks  from  a  loco-, 
motive.    The  testimony  on  the  part  of  the, 
plaintiff  was  simply  that  when   the  engine, 
passed  tlie  house  it  was  throwing  out  large, 
sparks  and  the  wind  was  blowing  towards' 
the  house.    The  testimony  of  the  defendant 
was  that  the  spark  arrester  was  In  proper 
condition  and  was  of  approved  pattern.    The 
conrt  charged  the  Jury  that  they  could  find 
for  the  plaintiff  only  In  case  thev  found  that, 
either  the  engine  was  not  provided  with  an' 
improved  spark  arrester,  or  that  it  was  not 
in  good  condition,  or  that  the  train  was  mri- 
In  such  a  careless  and  negligent  manner  as 
to  cause  the  sparks  to  fly  out    The  court  re- 
fused to  direct  a  verdict  for  the  defendant,  - 
and  the  Jury  found  for  the  plaintiff.    In  af- 
firming the  Judgment  entered  on  the  verdict, 
this  court  said  (page  481  of  2  Walk.):    "If 
in  fact  the  engine  threw  out  sparks  or  balls 
of  fire  of  the  great  size  mentioned  by  some 
of  the  witnesses,  it  was  clearly  evidence  tO; 
Justify  the  Jury  In   finding  the  engine  was 
carelessly  and  negligently  operated,  or  that 
the   spark   arresters   were   defectively   con-, 
structed  or  out  of  repair.    The  apparently  ir-'' 
reconcilable  evidence  was  properly  snhmltted 
to  the  Jury  in  a  correct  and  clear  charge." 
To  the  same  effect  Is  Van  SteuBen  v.  Cen-I 
tral  R.  R.  Co.,  178  Pa.  3G7,  376,  35  Atl.  992,; 
994,  34  L.  R.  A.  577,  where  It  is  said  In  the 
opinion :   "Such  evidence  [of  the  emission  of 
coals  or  sparks  or  large  size]  required  the  ' 
submission  of  the  case  to  the  Jury  notwith- 
standing the  testimony  that  the  engine  was , 
provided  with  a  sufficient  spark  arrester." 
The  same  principle  Is  announced  in  the  slm- 
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liar  case  of  Hagan  t.  Chicago  Bailroad  Com- 
pany; 86  Mich.  615,  619,  49  N.  W.  509,  510, 
where  It  U  said  by  McGrath,  J.,  deliver- 
ing the  opinion  of  the  court:  "Testimony 
«annot  be  said  to  be  nndlsputed,  when  Incon- 
sistent with  some  other  fact  or  circnmstance, 
either  established  or  regarding  which  testi- 
mony has  been  admitted.  The  court  very 
properly  declined  to  take  the  case  from  the 
Jury,  or  to  pass  upon  the  conclosiveness  of 
the  testimony  offered  by  the  defendant" 
Slossen  v.  Railroad  Company,  60  Iowa,  214, 
14  N.  W.  244,  was  an  action  for  damages 
caused  by  the  burning  of  the  plaintiff's  prop- 
erty by  fire  communicated  from  an  engine  be- 
longing to  the  defendant  company.  In  that 
case  an  instruction  to  the  effect  that  if  de- 
fendant had  proved  that  the  locomotive  was 
In  good  condition,  and  this  testimony  Is  on- 
contradicted  by  any  witness,  the  Jnry  should 
find  for  the  defendant,  was  held  erroneous 
"because  such  testimony  might  be  overcome 
by  facts  established  on  the  trial,  such  as  the 
repeated  setting  out  of  fires  by  the  same  lo- 
comotive on  the  same  day,  and  there  was  tes- 
timony In  this  case  tending  to  establish  snch 
fact" 

The  first  assignment  of  error  most  be  ans- 
tained. 

The  second  point  for  instructions  presented 
by  the  plaintiff  was  snbstantially  a  motion  to 
ctrike  out  the  testimony  of  Mrs.  Fleger,  elic 
ited  on  cross-examinations  as  to  the  fire  of 
May  13th,  and  Justified  the  court  In  acting 
apon  the  question.  It  Is  not  entirely  clear 
that  the  answer  of  Mrs.  Fleger  was  not  re- 
qKMislve  to  the  question  of  the  defendant's 
counsel,  or  that  the  answer  should  be  stricken 
ont  Of  course.  It  may  be  assumed  that  the 
counsel  was  not  seeking  such  Information, 
and  we  have  no  doubt  that  on  the  next  trial 
he  will  not  give  the  witness  an  opportunity 
to  tell  the  jury  of  fires  which  happened  at 
dates  BO  remote  from  the  one  giving  rise  to 
this  litlgntlon. 

There  is  no  merit  in  the  third  assignment 
.  of  error. 

For  the  rensnns  given,  the  first  assignment 
of  error  is  ntistatned,  and  the  Judgment  Is 
reversed,  with  a  venire  facias  de  novo. 


(S4  Pa.  66) 

LLEWELLYN  T.   SUNNY8IDB   COAL  CO. 

(Snpreme  Court  of  Pennsylvania.     March  15, 
1909.) 

BlQurrT  (i  47*)— Tin*  to  Laud— Remedt  at 
Law. 

"Where  a  grantee  in  a  deed  knows  that  the 
grantor  had  previously  fold  the  land  to  another 
under  articles  of  agreement,  and  that  such  pur- 
chaser is  in  possession,  his  remedy  to  determine 
title  and  right  to  possession  is  by  ejectment 
and  not  by  a  bill  in  equity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  J  158;   Dec.  Dig.  J  47.*  j 


Elkin  and  Potter,  J3.,  dissenting. 


Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Bill  by  D.  J.  Llewellyn  against  the  Snnny- 
slde  Coal  Company.  From  a  decree  dlsmlaa- 
Ing  the  bill,  plaintiff  appeals.    Aflirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  F.  P.  Martin, 
Forest  Rose,  and  Percy  Allen  Rose,  for  ap- 
pellee. 

BROWN,  J.  This  coptroversy  In  a  conrt  of 
equity  is  over  the  title  to  land.  The  first 
averment  of  the  complainant  In  his  bill  is  that 
he  is  the  owner  of  it  In  fee,  under  a  deed  to 
him  from  Jane  C.  Teagley,  dated  November 
12,  1907.  Following  this  there  is  an  admis- 
sion that  in  June,  1905,  more  than  two  yean 
before,  Mrs.  Teagley,  through  her  representa- 
tive, accepted  the  offer  of  Daniel  Caufflel,  an" 
der  whom  the  appellee  claims,  to  purchase  the 
property  for  $8,000,  and,  upon  the  acceptance 
of  the  offer  that  Caufllel  paid  $100  on  account 
of  the  purchase  money,  for  which  a  receipt 
was  given  to  him  In  the  following  form: 
"Johnstown,  Pa.,  June  18.  1905.  Received 
from  Daniel  Canfilel  one  hundred  dollars  as  a 
payment  on  land  and  leases  sold  to  sn  Id  Dan- 
iel Caufflel  as  per  agreement  Jos.  H.  Ber- 
lin, Attorney  in  Fact  for  Mrs.  J.  C.  Teagley." 
On  June  20,  1906,  two  days  after  the  receipt 
was  given,  Mrs.  Teagley  executed  and  ten- 
dered a  deed  to  Caufflel.  who  refused  to  ac- 
cept it  for  the  reason  that  it  did  not  include 
all  he  had  purchased.  Thereuiion  the  agent 
of  Mrs.  Teagley  offered  to  return  to  CauflSel 
what  had  been  paid  on  account  but  the  offer 
was  refused.  True,  there  is  an  avennent  that 
Caufflel  attempted  to  purchase  the  property 
from  Mrs.  Teagley  for  the  purpose  of  de- 
frauding plaintiff,  but  this  was  Immaterial 
upon  the  question  before  the  court  below  as 
to  whether  or  not  Caufflel  had  purchased  the 
property.  On  or  about  May  1,  1906,  the  ap- 
pellee took  possession  of  the  land  ;  the  allega- 
tion being  that  it  did  so  without  claim  of 
right  either  In  law  or  equity,  to  possesAlon  or 
the  right  of  possession.  It  did  so,  however, 
as  snccessor  to  whatever  title  Caufflel  might 
have  had.  This  situation,  as  gathered  from 
the  bill  Itself,  Is  that  of  one  claiming  to  be 
the  owner  of  land  not,  In  his  possession,  bat 
in  the  possession  of  another,  against  whom 
the  claimant  seeks  equitable  relief  by  a  man- 
datory Injunction.  As  thus  presented  by  the 
bill  itself,  equity  clearly  had  no  Jurisdiction. 
"When  the  complainant  himself  avers  that 
his  right  is  denied,  and  when  that  denial  la 
the  very  ground  of  his  complaint  it  would  be 
a  novelty,  indeed,  for  a  court  of  equity  to 
assume  Jurisdiction."  North  Pennsylvania 
Coal  Co.  T.  Snowden,  42  Pa.  4S8,  82  Am.  Dec 
530. 

Turning  to  the  answer,  there  is  a  distinct 
averment  that  on  or  about  June   16,   1906, 
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Caaffiel,  In  an  honest  and  legitimate  manner, 
sent  his  represeatatlve  to  J.  H.  Berlin,  who 
was  acting  as  the  duly  authorized  attorney 
fai  fact  of  Jane  0.  Yeagley,  and  purchased  the 
land  In  dispute;  that  the  said  J.  H.  Berlin, 
acting  with  authority  from  Jane  C.  Yeagley, 
agreed  to  sell  the  property  on  the  terms  set 
forth  In  the  articles  of  agreement,  a  copy  of 
which  the  appellant  attached  to  his  bill,  and 
received  9100  on  account  of  the  purchase 
money.  A  further  averment  Is  that  neither 
Cauffiel  nor  his  representative  committed  any 
act  with  fraudulent  intent  to  secure  posses- 
sion of  the  property,  that  the  appellee  is  the 
successor  to  the  right  vested  In  Oauffiel  to  the 
property,  and  that  In  pursuance  of  said  right 
It  entered  into  possession  of  the  premises  and 
continues  In  possession  of  them  by  virtue  of 
said  right  It  la  too  clear  to  require  elabora- 
tion that  this  Is  a  mere  ejectment  bill,  and, 
as  the  case  hinges  upon  a  disputed  legal  title, 
that  title  must  be  first  settled  in  an  action  of 
law.  Duncan  et  al.  v.  HoUldaysburg,  etc., 
Iron  Works.  136  Pa.  478,  20  Atl.  647;  Saun- 
ders V.  Racquet  Club,  170  Pa.  265,  33  Atl.  79. 

When  the  appellant  took  title  from  Mrs. 
Teagley  in  1907,  he  knew  the  appellee  was 
In  possession  of  the  land  under  CaufiSel,  who 
claimed  an  equitable  title  to  it  under  an 
agreement  made  in  June,  190S,  with  the  ap- 
pellant's grantor.  He  therefore  took  title 
subject  to  any  equitable  estate  that  may  have 
vested  In  Caufflel.  Rlel  y.  Gannon,  161  Pa. 
288,  29  Atl.  55;  Brodhead  v.  Rehibold,  200 
Pa.  618,  50  Atl.  229,  86  Am.  St  Rep.  735. 

In  an  action  of  ejectment  Caufflel's  equita- 
ble title  may  not  be  established.  On  the  other 
hand,  it  may  be,  and,  if  so,  what  could  a 
diancellor  then  say  in  justification  of  a  de- 
cree now  made  driving  the  appellee  from  the 
IH«mlses  and  commanding  It  to  remove  the 
Improvonents  which  it  has  erected  thereon? 
The  learned  court  below  was  compelled  to 
say:  "Until  the  qnesUon  of  title  is  settled, 
this  conrt  has  no  jurisdiction  to  grant  the 
relief  for  which  the  complainant  prays  In  his 
bUl." 

Nothing  said  in  Llewellyn  y.  Caufflel,  215 
Pa.  23,  64  Atl.  388,  has  any  application 
to  the  fundamental  question  raised  in  this 
proceeding.  All  that  was  there  decided 
was  tliat  a  right  of  way,  which  the  partner- 
ship of  Llewellyn  &  Yeagley  acquired  from 
Mrs.  Yeagley,  one  of  the  partners,  was  not 
being  Interfered  with  by  Caufflel.  That  part- 
noshlp  was  not  in  existence  when  this  bill 
waa  filed,  and  the  right  of  way  Is  not;  in  this 
case.  Forty-four  assignments  of  error  fall  to 
dond  the  real  situation.  They  are  all  over- 
ruled, and  the  decree  below  is  affirmed,  at  ap- 
pdlant's  costs. 

Decree  affirmed. 

ELKIN,  X  (dissenting).  Por  every  wrong 
willfolly  committed  there  should  be  a  legal 
remedy.  The  records  of  this  and  the  former 
case  show  that  grievous  wrong  has  been  done 
appelant,  and  although  for  four  years  be  haa 


stood  upon  his  legal  rights,  stoutly  defending 
his  title  and  possession  on  the  premises  or  In 
the  courts,  he  is  now  told  that  equity  is  not. 
his  remedy ;  try  an  action  at  law.  With  this 
view  of  the  case  I  do  not  agree.  When  this 
litigation  started  in  190S,  appellant  and  his 
partner  were  In  the  nndlsputed  ownership 
and  possession  of  a  coal  lease  with  mining 
privileges,  a  tramway  running  over  a  trian- 
gular piece  of  land  belonging  to  the  partner, 
but  set  apart  for  the  use  of  the  partnership,  a 
tipple  for  loading  coal  on  the  cars,  a  railroad 
siding,  and  were  doing  a  legitimate  and  prof- 
itable business.  They  had  been  engaged  in 
this  business  for  about  15  years  when  Cauf- 
flel, the  predecessor  in  title  of  the  appellee 
company,  having  acquired  the  right  to  mine 
coal  on  an  adjoining  property  lylug  back  of 
the  operation  conducted  by  appellant  under- 
took to  force  his  way  to  the  railroad  siding 
over  the  intervening  land  in  the  po^isession 
of  appellant  for  the  partnership  and  belong- 
ing to  the  partner,  without  any  lawful  right 
to  invade  that  property.  Caufflel  began  the 
construction  of  a  trestle  or  tramway  from  a 
point  on  the  hill  where  the  new  opening  was 
being  made  and  extending  in  the  direction  of 
the  railroad  siding  and  over  the  Intervening 
land  which  did  not  belong  to  him.  When 
this  overhead  construction  was  about  to  be 
erected  on  and  over  the  intervening  triangu- 
lar piece  of  land  without  the  consent  of  the. 
owner  or  those  in  possession,  appellant  filed 
a  bill  In  equity  seeking  to  restrain  the  un-. 
lawful  invasion.  This  bill  was  filed  in  the 
name  and  for  the  benefit  of  the  partnership. 
It  averred  title  and  possession  and  how.  held ; 
set  forth  the  facts  relied  on  to  show  the 
threatened  invasion ;  stated  the  injuries  that 
would  result  from  such  invasion,  including 
Interference  with  the  use  of  tipple,  a  railroad 
siding,  and  triangular,  piece  of  land  to  ancb 
an  extent  as  to  cripple  and  perhaps  destroy 
the  operation  of  the  complainant's  property.. 
An  answer  was  filed  admitting  the  threaten- 
ed invasion,  but  denying  any  intention  to  in- 
terfere with  the  tipple  or  railroad  siding  or 
the  use  of  the  triangular  piece  of  land  by 
complainant  The  right  to  construct  the 
tramway  over  the  property  in  question  was 
asserted  under  a  so-called  agreement  to  pur- 
chase the  triangular  piece  of  ground  from 
the  partner  of  appellant  who  held  the  legal 
title.  This  agreement  in  the  nature  of  a 
receipt  for  a  small  amount  of  money  on  ac- 
count of  land  and  leases  not  described  nor 
defined  in  any  way,  and  the  right  to  acquire 
title  thereunder  having  either  been  volunta- 
rily abandoned,  or  the  purchase  having  been 
refused  after  tender  of  deed,  did  not  at  the 
time,  nor  did  it  at  any  time  since,  give  to 
Caufflel  or  his  successor  in  the  coal  business 
any  legal  right  to  the  title  or  the  possession 
of  the  land  in  question  which  Justified  the 
appropriation  by  force  of  a  right  of  way  upon 
which  to  construct  an  overhead  tramroad. 
This  so-called  assertion  of  title  under  an  at- 
tempted purchase  never  completed,  and  long 
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ago  abandoned  by  refnaal  to  accept  a  deed 
when  tendered,  may  very  properly  be  term- 
Oil  a  fiction  of  this  case  wltbout  substantial 
Qierlt,  but  np  to  this  time  sufficient  to  pro- 
tect the  wrongdoer.  At  the  first  hearing  this 
position  was  practically  conceded  by  the 
lisamed  court  below  sitting  as  a  chancellor, 
who  put  his  conclusion  upon  the  ground  that 
CiiBuffiel  was  treated  as  a  stranger  to  the  title, 
but  held  appellant  could  not  restrain  the  in- 
vasion because  the  outstanding  legal  title 
^as  In  the  partner  and  not  In  the  partner- 
ship. In.  other  words,  the  partner  harlng  the 
legal  title  could  have  enjoined  the  threatened 
Invasion,  but  the  partnership  could  not.  On 
appeal  to  this  court  the  conclusion  reached 
by  the  court  below  was  sustained,  and  as  the 
matter  then  stood  that  proceeding  was  at  an 

Old. 

It  must  not  be  overlooked,  however,  that, 
both  In  the  court  below  and  here,  it  was  then 
pointed  out  that  In  the  answer  filed  by  Cauf- 
Qel  It  was  averred  that  there  was  no  Inten- 
tton  to  interfere  with  the  tipple  or  railroad 
qldlng  or  the  operation  of  the  plant  repre- 
aented  by  complainant,  and  that  because  the 
l^gal  title  to  the  land  In  question  was  not  In 
the  partnership,  equity  would  not  Interfere 
^  protect  against  Injuries  not  Intended  and 
parties  not  holding  the  legal  title.  In  that 
case  Brother  MESTREZAT  In  writing  the 
opinion,  among  other  things,  said:  "The 
ifight  of  plaintiffs  to  an  Injunction  does  not 
depend  on  whether  the  defendant  has  title  to 
the  land,  but  whether  the  plaintiffs  have  title 
or  the  right  to  the  possession  of  it"  See 
Uewellyn  t.  Oaufflel,  215  Pa.  23,  30,  64  Atl. 
890.  This  can  only  mean  that  the  decision 
In  that  case  rested  upon  the  ground  not  that 
the  defendant  had  any  title  to  the  land  or  the 
^ight  to  construct  a  tramway  over  It,  but  that 
plaintiffs  had  not  shown  such  a  clear  title,  or 
i^ight  of  possession  as  would  Justify  a  court 
of  equity  to  interfere  by  injunction.  Thus 
the  case  atood  when  that  litigation  ended. 
Uewellyn  subsequently  purchased  from  Mrs. 
Teagley,  his  partner,  the  title  to  the  trlanga- 
lar  piece  of  ground  together  with  all  her  in- 
terest In  the  partnership.  He  then  had  the 
absolute  title  to  the  land  In  question  and  suc- 
ceeded In  his  Individual  right  to  all  the  prop- 
erty and  assets  of  the  partnership.  In  the 
ijieantlme,  Caufflel,  or  the  appellee  company, 
^|a  successor  In  the  coal  business,  completed 
the  tramway  over  the  triangular  piece  of 
land,  built  a  tipple,  got  possession  of  a  sid- 
tng,  and  practically  drove  appellant  out  of 
business.  In  fact  th^  did  all  the  things 
which  In  his  answer  to  the  former  bill  In  eq- 
nlty  Caufflel  averred  he  bad  no  intention  of 
^ing.  On  the  other  hand,  all  those  threat- 
ened injuries  which  appellant  averred  in  tlie 
9rBt  bill  filed  have  since  resulted.  Appel- 
lant having  acquired  the  legal  title  to  th'e 
property  filed  a  second  bill,  and  this  is  pro- 
ceeding now  under  consideration,  In  which 
all  of  these  things  are  averred,  including  the 
aTerment  of  title,  and  asked  for  a  mandatory 


Injunction  in  order  that  he  might  enjoy  tbe 
nse  and  possession  of  his  own  property. 
When  this  case  came  on  for  hearing  in  the 
court  below,  appellant  offered  proof  in  sup- 
port of  every  averment  showing  title,  right  of 
possession,  wrongful  invasion,  supplemented 
by  a  specific  offer  to  prove  that  appellee  had 
no  title  to  the  triangular  piece  of  land,  that 
it  had  abandoned  its  claim  to  purchase  the 
title  under  the  receipt  referred  to  in  the  opin- 
ion of  this  court,  by  refusing  to  pay  the  pur- 
chase price  and  accept  the  deed  when  tender- 
ed, and  that  subsequently  he  (appellant)  had 
purchased  the  legal  title  to  the  triangular 
piece  of  land  and  ail  interests  of  his  partner, 
and  was  the  sole  owner.  These  offers  were 
refused  by  tiie  learned  court  below  on  the 
ground  that  all  these  questions  had  been 
passed  on  by  this  court  in  the  former  case, 
and  that  the  ruling  in  that  proceeding  was 
decisive  In  the  one  at  bar.  As  I  view  the 
case  this  was  clear  error. 

In  the  former  case  appellant  was  denied 
equitable  relief  on  ttie  ground  that  he  did 
not  show  title  in  himself  but  in  his  partner, 
Mrs.  Teagley,  and  therefore  had  failed  to  es- 
tablish that  clear  legal  right  which  is  the 
foundation  of  every  proceeding  In  equity.  In 
the  present  proceeding  he  supplied  what  this 
court  said  was  lacking  in  the  former  one; 
that  is,  he  averred  and  offered  to  prove  legal 
title  In  himself  and  no  title  or  right  of  pos- 
session in  appellee.  If  tie  had  done  so  in  the 
first  proceeding,  no  one  would  seriously  ques- 
tion his  right  to  an  injunction,  and  certainly, 
having  supplied  In  a  proper  manner  and  for 
a  legitimate  purpose  the  missing  links  In  his 
chain  of  title,  he  is  now  entitled  to  the  pro- 
tection he  could  then  have  demanded  except 
for  the  technical  reason  then  given  but  which 
no  longer  exists.  Of  course,  be  can  now 
bring  an  action  of  ejectment  to  determine  his 
title  about  which  there  Is  not  and  cannot  l>e 
any  substantial  dispute,  and  when  this  is  de- 
termined he  can  recover  the  possession  of  his 
property  violently  taken  from  him  as  well  as 
damages  suffered  by  the  wrongful  appropria- 
tion thereof  by  appellee,  but  to  my  mind  this 
is  placing  the  burden  on  the  wrong  shoulders 
by  requiring  a  person  in  the  ownership  or 
possession  of  property  for  15  years,  during 
which  time  a  prosperous  business  had  been 
conducted,  to  first  establish  In  an  action  at 
law  all  the  incidents  of  title  and  ownership 
before  equity  will  relieve  against  the  tres- 
passes of  a  wrongdoer.  As  against  a  tres- 
passer without  title,  possession  alone  is  suf- 
ficient to  sustain  a  bill  for  Injunction.  Tills 
case  Is  somewhat  anomalous.  Appellant  has 
the  title  to  the  land  In  question,  and  did 
have,  and  still  should  have,  the.  right  to  the 
use  of  it,  together  with  the  tramway,  tipple, 
and  railroad  siding  now  torn  up  without  his 
consent,  for  the  purpose  of  operating  his 
plant  and  conducting  his  business.  The  ap- 
pellee by  taking  possession  of  a  certain  por- 
tion of  the  triangular  piece  of  land,  the  title 
to  which  it  never  acquired,  but  which  is  in 
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tppellaiit,  has  constnicted  a.  tramway  and 
made  a  connection  between  its  mines  and  the 
tallroad  siding  and  for  several  years  has  con- 
dncted  Its  operation  over  the  property  of  ap- 
pellant to  his  great  Injury,  resulting  in  the 
partial  or  total  destruction  of  his  business, 
and,  after  four  years  of  struggle  to  maintain 
his  property  rights,  a  court  of  equity  says  to 
bim.  Ton  must  begin  all  over  again."  In 
other  words,  possession  having  been  taken  by 
a  subterfuge,  it  can  now  be  maintained  by  a 
fiction.  I  cannot  agree  that  this  is  either 
right  or  Jnst  It  is  a  fundamental  principle 
of  government,  a  sacred  right  of  property, 
guaranteed  by  Constitutions,  protected  by 
statutes,  and  declared  by  courts  In  every  Jur- 
isdiction in  which  the  spirit  and  purpose  of 
the  Anglo-Saxon  race  prevail,  that  every 
owner  of  the  soil,  no  matter  how  humble  or 
great,  baa  the  legal  right  to  the  use  and  en- 
joyment of  bis  own  property,  and  to  the  pro- 
tection of  the  law  In  defending  his  possession 
against  all  the  world  Intruding  without  right. 
For  these  reasons,  I  would  reverse  the  de- 
cree and  remit  the  record  for  further  hear- 
ing, with  instructions  to  admit  the  proof  of- 
fered In  evidence,  and,  if  the  averments  are 
sustained  by  the  proofs,  the  relief  prayed  for 
should  be  granted  by  compelling  the  removal 
of  the  overhead  tramway,  and  ail  other  ob- 
structions or  property,  wrongfully  construct- 
ed by  appellee,  or  its  predecessor  In  title,  up- 
on the  land  of  appellant,  and  would  enjoin  all 
Interference  with  the  right  to  use  and  enjoy 
his  own  property  in  every  lawful  manner. 

POTTER,  J.,  concurs  in  this  dissent 

OM  Pa.  UO) 

MBMGBIiL'S  EX'RS  y.  MOHNSYIUiB 
WATER  CO. 

(Suprem*  Court  of  Pennsylvania.     March  16, 
1909.) 

1.  EviDKMOB  (I  474*)— VAI.0K  or  Pbopebtt— 

CoMPKnsMCT  OP  Witnesses. 

In  proceedings  to  asseaa  damages  for  Injn- 
Tiea  to  a  mill  property,  plaintiff's  witnesses,  who 
were  millers  or  manufacturers  and  familiar 
with  the  property  in  question  and  the  market 
values  in  the  vicinity,  may  testify  as  to  the 
valae. 

[Ed.    Xote. — For  other  cases,   see   Evidence, 
Cent.  Dig.  {  2217;   Dec  Dig.  {  474.*] 

Z  Emiitent  DoHAnr  (|  148*)— Damaois— In- 

TEHEST. 

In  condemnation  proceedings,  the  Jury  may 
eonsider  the  lapse  of  time  between  the  taking 
of  the  property  and  the  time  of  trial  as  an  ele- 
ment of  damages  or  as  compensation  for  delay 
in  payment  of  the  sum,  and,  though  interest  is 
not  allowed,  the  court  on  appeal  will  not  reverse 
because  the  trial  judge  may  have  used  the  word 
'interest'*  in  connection  with  the  amount  of 
damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do-  - 
main.  Cent  Dig..}  39T;  Dec.  Dig.  t  14a*] 

&  EanifEKT  DoMAiir  (|  148*)— Compensation 
— Deiat. 

Whets  a  landowner  has  not  caused  a  de- 
lay in  the  ascertainment  and  payment  of  damages 


for  property  taken,  the  delay  may  be  considereB 
by  the  jury  in  ascertaining  the  amount  of  thjt 
verdict;  but,  where  he  has  unreasonabl/  pre- 
vented a  settlement,  and  defendant  has  n«%  beea 
in  fault,  be  is  not  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Eminent  Da(- 
main,  Dec,  Dig.  {  148.*] 

4.  Ekinent  Domain  ({  176*)>-Pabtib8— Pbo- 
CEEDiNQs  IN  Behalf  or  Estate. 

In  condemnation  proceedings,  where  the  eit 
tate  of  testator  is  entitled  to  the  amount  of 
damages,  the  proceedings  should  be  imitituied  in 
the  name  of  the  executors,  and  not  in  that  of  tb* 
estate. 

IKd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Dec  Dig.  I  176.*] 

Appeal  from  Court  of  Common  Pleaa,  Berks 
County. 

Action  by  the  executors  of  the  estate  of 
Matthias  Mengell  against  the  Mnbnsvlfle  Wa- 
ter Company.  Judgment  for  plalntills,  and 
defendant  appeals.    AfQrmed. 

Appeal  from  report  of  Jury  of  view.  At 
the  trial  the  court  permitted  under  objection 
and  exception  various  witnesses  for  plaintiff 
to  testify  as  to  value. 

The  trial  court  charged.  In  part,  as  fol- 
lows: "I  w4nt  to  say  further  that  the  Jury 
are  not  to  consider,  as  any  evidence  of  the 
uiurket  value  of  the  property,  the  price  paid 
for  the  property  In  1875  as  the  market  vala* 
In  1902.  Common  experience  of  the  world 
teaches  us  that  the  values  of  property  change 
greatly.  What  a  person  would  give  for  a 
property  in  1875  may  be  totally  different 
from  what  they  would  give  in,  1902.  Tbo 
point  the  Jury  Is  to  ascertain  is  the  differ- 
ence in  the  market  value  in  1902  when  th« 
water  was  appropriated.  That  Is  the  period, 
not  1875  or  1870,  or  to-day,  but  in  1902  when 
the  property  was  taken,  immediately  befori» 
and  immediately  after  the  valuations  are  to 
be  made,  and  the  difference  is  the  proper 
measure  of  damages  In  this  case,  with  In- 
terest" 

Verdict  and  Judgment  for  plaintiffs  for  |4>- 
810. 

On  a  rule  for  a  new  trial  Endllcb,  P.  X,  of 
the  court  below,  filed  the  following  opinion: 

"This  Is  an  issue  In  a  proceeding  instituted 
by  the  defendant  company  to  assess  the  dam- 
ages sustained  by  plaintiffs  by  reason  of  the 
defendant's  appropriation  abont  19(12  of  'part 
of  the  water  of  Kleinginna  creek,"  a  tribn- 
tary  of  Wyomlsslng  creek;  the  latter  fnp- 
nlshlng  the  power  for  plaintiffs'  mill,  eott- 
nected  with  which  there  Is  farming  land  and 
buildings.  The  issue  was  tried  before  tl» 
late  President  Judge  Ermentrout. 

"Certain  reasons  assigned  In'  support  Jt 
the  defendant's  application  for  a  new  trfal 
based  upon  the  alleged  action  of  the  Jury 
and  of  plaintiffs'  counsel  in  Its  presence  dur- 
ing a  view  of  the  property  are  not  pressed. 
Obviously  these  were  matters  which.  If 
deemed  of  sufficient  Importance,  would  havfr 
been  at  once  brought  to  the  notice  of  tbe 
court  as  ground  for  the  withdrawal  of  a 
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Inror  and  continuance  of  the  cause,  or  at 
least  for  such  Instructions  by  the  court  as 
might  appear  adequate  to  neutralize  their 
possible  undue  effect.  Upon  very  familiar 
principles  the  failure  to  take  advantage  of 
them  in  limine  constituted  a  waiver  of  any 
objection  based  upon  them.  Accordingly  the 
only  reasons  relied  upon  are  those  which  al- 
lege error  in  the  admission  of  the  testimony 
of  a  number  of  witnesses  upon  the  question 
of  marlcet  values  over  objections  made  by 
defendant  on  the  ground  that  they  were  not 
qualified  for  that  purpose.  The  allegation  of 
error  in  this  particular  Is  based  upon  what 
is  said  concerning  the  qualifications  of  wit- 
nesses as  to  marliet  values  In  Lee  v.  Water 
Co.,  17«  Pa.  223,  35  Atl.  184 ;  Lewis  v.  Water 
Co.,  17(J  Pa.  230,  35  Atl.  186;  Friday  v.  Rail- 
road Co..  201  Pa.  406,  54  Atl.  339.  It  Is  not 
to  be  understood,  neither  Is  It  contended, 
that  these  decisions  announce  any  new  doc- 
trine upon  the  subject.  On  the  contrary,  the 
one  last  mentioned  expressly  proceeds  upon 
the  rules  laid  down  in  Pittsburg,  etc.,  Ry. 
Co.  v.  Vance,  115  Pa.  325,  8  Atl.  764,  and 
Michael  r.  Pipe  Line  Co.,  159  Pa.  99,  28  Atl. 
204.  Hence,  subject  to  the  requirement  that 
the  qnalillcations  of  a  witness  to  give  an 
opinion  must  appear  and  be  passed  upon  by 
the  court  before  be  Is  permitted  to  do  so 
(Michael  v.  Pipe  Line  (30.,  159  Pa.  104,  28 
Atl.  2(M).  the  rule  still  obtains  that,  if  upon 
his  preliminary  examination  he  Is  shown  to 
have  any  pretensions  to  speak  on  the  matter, 
his  competency  to  do  so  rests  much  in  the 
discretion  of  the  trial  Judge  (Oil  (3o.  ▼.  Oil- 
son,  6.3  Pa.  146);  the  value  and  weight  of 
the  opinion  expressed  being,  of  course,  a  mat- 
ter entirely  for  the  Jury  (Pittsburg,  etc.,  Ry. 
Co.  V.  Vance,  116  Pa.  325,  8  Atl.  764 ;  Lewis 
V.  Water  Co.,  176  Pa.  230,  35  Atl.  186).  The 
question  whether  or  not  there  was  In  this 
case  such  error  as  calls  for  the  setting  aside 
of  tills  verdict  in  allowing  the  witnesses  re- 
ferred to  to  express  their  opinions  is  to  be 
Judged  of  in  the  light  of  these  principles. 

"Levi  W.  Mengel,  now  a  teacher  of  natnral 
history,  lias  known  mill  property  since  bis 
childhood,  being  the  son  of  its  deceased  own- 
er. At  one  time  he  operated  the  mill.  He 
had  attended  for  his  father  to  the  renting  of 
it  He  knew  Its  condition  at  the  time  of  the 
appropriation,  and  the  relation  of  the  water 
power  as  It  then  was  to  the  demands  made 
upon  It  He  knew  that  after  the  appropria- 
tion there  was  a  diminution  of  the  water 
power,  thongh  he  could  measure  neither  the 
amount  of  water  running  through  the  race 
before  or  after  by  gallons,  nor  the  energy  de- 
rived from  it  by  horse  power.  He  knew  the 
general  market  value  of  properties  in  the 
neighborhood  about  1902.  It  would  seem 
that  Lee  v.  Water  C!o.,  176  Pa.  223,  36  Atl. 
184,  is  directly  in  point  as  an  authority  vindi- 
cating the  admission  of  this  witness'  opin- 
ion. 

■■James  S.  Ammon  was  raised  as  a  miller 


and  had  a  mill  at  the  time  of  the  trial,  lie- 
sides  being  a  contractor.  He  had  known 
plaintiffs'  mill  for  40  years,  and  was  ac- 
quainted with  the  general  market  value  of 
real  estate  in  the  neighborhood  about  1902. 
He  knew  of  no  sales  of  mill  properties  there 
about  that  time,  neither  could  he  give  the 
extent  of  the  loss  to  the  plaintiffs'  mill  by  de- 
fendant's appropriation  In  gallons,  cubic  feet, 
or  horse  power ;  but  he  Imew  that  previously 
the  water  power  was  good.  He  was  per- 
mitted to  express  his  opinion  as  to  the  dif- 
ference in  market  values  upon  the  assump- 
tion that  before  the  appropriation  the  mill 
had  a  water  supply  sufficient  for  the  capacity 
of  its  equipment  (with  which  he  was  fa- 
miliar) and  thereafter  an  inadequate  one — 
facts  appearing  not  only  by  bis  own  deposi- 
tion, but  elsewhere  In  the  evidence.  Again 
the  objection  to  this  witness  would  seem  to 
go  to  the  weight  of  his  evidence,  rather  than 
to  Its  competency,  under  the  decision  last 
cited. 

"Albert  Thalhelmer,  a  mannfactnrer  living 
in  the  city  of  Reading,  but  acquainted  with 
plaintiffs'  mill  for  36  or  more  years  down  to 
the  time  of  trial,  and  in  a  general  way  with 
the  market  value  of  property  In  the  neighbor- 
hood before  1902,  knew  by  information  that 
the  mill  had,  before  the  appropriation,  a  wa- 
ter power  equal  to  15  horse  power,  and  bad 
had  occasion  to  inform  himself  by  Inquiry  as 
to  the  value  of  mill  properties  during  the 
past  10  years.  O'Brien  v.  Railway  Co.,  194 
Pa.  336,  46  Att.  89,  seems  to  Justify  the 
admission  of  this  witness'  opinion. 

"George  O.  Ruth  is  the  only  remaining 
witness  to  the  reception  of  whose  testimony 
the  reasons  assigned  In  support  of  this  rule 
object.  The  objection,  however,  was  not 
pressed  at  the  argument  Whilst  that  cir- 
cumstance might  well  be  regarded  as  a  waiver 
of  the  objection,  an  examination  of  his  testi- 
mony leads  to  the  conviction  that  he  was  en- 
tirely competent  to  give  It  under  every  rule 
recognized  on  the  subject 

"Isaac  S.  Spatz  is  not  one  of  the  witness- 
es alleged  in  the  reasons  filed  to  have  been 
Incompetent  to  express  the  opinion  he  was 
permitted  to  give;  but  he  was  referred  to 
as  such  at  the  argument  He  lived  at  Mobn- 
ton,  knew  plaintiffs'  mill  for  25  years.  In- 
cluding 1902,  and  had  a  general  Imowledge 
of  market  values  of  property  In  the  vicinity 
at  that  time.  He  did  not  know  how  much 
water  was  taken  from  the  mill  or  to  what  in 
horse  power  Its  loss  amounted.  He  did,  how- 
ever, know  what  effect  it  had  upon  the  run- 
ning of  the  mill.  He  hesitated  about  ex- 
pressing an  opinion  as  to  the  consequent  dif- 
ference In  the  market  value  of  the  property, 
but  finally  gave  it  What  is  said  in  Railway 
Co.  V.  Vance.  116  Pa.  826,  832,  8  Atl.  764,  ap- 
plies to  this  witness  exactly. 

"It  Is  iierhaps  true  that  all  this  evidence 
was  lacking  in  certain  elements  of  precision. 
In  part  this  may  be  regarded  as  attributable 
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to  the  Indefinite  character  of  tbe  defendant's 
petition  nnder  wblcb  the  Issue  was  framed, 
and  which  in  an  Important  sense  Is  to  be 
treated  as  a  pleading  underlying  tbe  trial. 
MHler  v.  Water  Co.,  148  Pa.  429,  23  Atl. 
1132 ;  P.  &  R.  R.  Co.  v.  R.  &  P.  R.  Co.,  12  Pa. 
Ca  Ct  R.  513.  That  petition  avers  simply 
the  appropriation  of  'part  of  the  water  or  a 
certain  stream,  without  designating  any 
quantity.  Necessarily  the  issue  framed  was 
equally  Indefinite,  and  the  plaintiffs'  testi- 
mony went  no  further  than,  the  exigencies  of 
the  issue  demanded.  Had  the  petition  and 
issue  been  more  precise,  it  may  be  that  tbe 
competency  of  the  witnesses  offered  to  sus- 
tain the  plaintiffs'  side  of  it  would  have  bad 
to  be  tested  by  a  more  stringent  rule  In  order 
to  make  their  testimony  responsive  to  the 
inquiry  tnTolved.  It  is  to  be  observed,  how- 
ever, that  more  detailed  data  were  furnish- 
ed by  the  testimony  adduced  on  behalf  of  the 
defendant,  whereby  the  jury  was  enabled  to 
Judge  of  the  accuracy  of  the  evidence  sub- 
mitted on  behalf  of  the  plalntitTs  and  the 
value  of  the  opinions  of  their  witnesses  on 
the  effect  of  the  appropriation  upon  plain- 
tiffs' propertj'.  Nor  ought  It  to  be  overlook- 
ed that  the  verdict,  fixing  the  depreciation 
of  the  same  in  1902  at  $3,700,  is  far  below  the 
estimate  of  plaintiffs'  witnesses,  averaging 
about  $9,000. 

"Upon  the  whole,  the  reasons  arged  In 
support  of  this  application  do  not  appear  to 
be  sufficient  to  warrant  the  granting  of  it, 
and  therefore  the  rule  to  show  cause  Is  dis- 
charged." 

Argued  before  PELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

0.  H.  Rnhl  and  Dunn  &  Schseffer,  for  ap- 
pellant John  B.  Stevens  and  Garrett  B. 
Stevens,  for  appellees. 

UESTREZAT,  3.  The  first  four  assign- 
ments allege  error  In  permitting  certain  wit- 
nesses of  the  plaintiffs  to  testify.  The 
ground  of  the  objection  is  that  they  did  not 
suflSdently  qualify  themselves  to  testify  in 
the  cause.  In  this  opinion,  discharging  the 
role  for  a  new  trial,  the  learned  Judge  of  the 
court  below  reviewed  the  testimony  affecting 
their  competency  and,  as  he  points  out,  they 
were  clearly  admissible  nnder  our  decisions. 

The  fifth  assignment  alleges  error  in  that 
part  of  the  charge  of  the  court  in  which  It 
is  said  that  the  jury  may  allow  Interest  on 
the  damages  ascertained  to  be  due  the  plain- 
tiff In  1002.  If  this  part  of  the  charge  stood 
alone,  or  was  all  that  the  court  said  on  the 
subject,  the  assignment  would  have  to  be 
sustained.  It  is  now  well  settled  in  this  ju- 
risdiction that  interest,^  eo  nomine,  cannot  l>e 
allowed  on  damages  in  condemnation  pro- 
ceedings. It  is  therefore  reversible  error  for 
the  court  to  ctiarge  tbe  jury  tliat  interest,  as 
Ducfa,  may  be  allowed  on  the  damages  which 
they  find  to  be  due  the  landowner.  This  we 
have  frequentiy  held.    The  court,  however, 


should  instruct  the  Jury  that  In  ascertaining 
the  amount  of  their  verdict  they  may  con- 
sider the  lapse  of  time  between  the  taking  of 
the  property  and  the  time  of  trial  as  an  ele- 
ment of  damages,  as  compensation  for  the 
delay  in  payment  of  the  sum  due  the  plain- 
tiff for  the  Injuries  he  has  sustained.  It 
Is  wholly  within  the  province  of  the  Jury 
to  determine  whether  the  plaintiff  is  en- 
titled to  any  additional  sum  for  the  delay, 
and,  If  so,  what  amount  will  compensate  him 
for  the  delay.  They  may  allow  a  sum  not 
exceeding  6  per  cent,  but  they  can  allow  a 
smaller  amount.  Just  as  they  think  the  cir- 
cumstances require  In  order  to  make  the 
plaintiff  whole.  It  is  therefore  purely  a 
question  for  the  Jury  to  determine  whether 
any  or  what  sum  shall  be  added  to  the 
amount  of  damages  ascertained  to  be  due  as 
of  the  date  of  the  appropriation  of  the  plain- 
tiff's property.  x 

The  correct  rule  in  such  cases,  as  stated, 
was  recognized  by  the  learned  Judge  in  his 
charge,  and  we  have  no  doubt  that  the  Jury 
fully  understood  it  and  acted  upon  it  in  de- 
termining tbe  amount  of  the  damages  due 
the  plaintiffs.  Both  parties  to  the  litigation 
agreed  that  the  measure  of  damages  was  the 
difference  in  the  market  value  of  the  prop- 
erty immediately  before  and  after  the  appro- 
priation by  the  defendant'  company.  In  the 
first  part  of  his  charge  the  learned  Judge 
said:  "If,  after  ascertaining  this  [the  dif- 
ference in  the  market  value  of  the  property 
before  and  after  the  appropriation].  In  your 
judgment  the  plaintiffs  will  not  be  made 
whole  by  reason  of  delay  or  other  reasons, 
you  may,  as  additional  damages,  allow  in- 
terest from  the  time  of  the  appropriation  to 
date.  That  Is  a  question,  however,  for  the 
Jury."  In  the  concluding  part  of  the  charge 
proper,  the  court  said:  "Take  the  property 
as  It  stood  before  the  company  apiiroprlnted 
the  water  and  ascertain  its  fair  market  value. 
Take  it  as  it  stood  after  the  comiiany  ap- 
propriated the  water,  ascertain  its  market 
value  then,  and  the  difference  is  the  measure 
of  damages,  with  interest,  as  I  have  already 
indicated,  if  you  see  proper  to  give  that." 
It  is  clear  therefore  that  the  learned  Judge 
correctly  charged  the  Jury  as  to  allowing  ad- 
ditional damages  for  the  delay  in  compen- 
sating the  plaintiffs  for  the  injuries  they  had 
sustained  by  the  appropriation  of  their  prop- 
erty. The  parts  of  the  charge  quoted  left  no 
doubt  in  the  minds  of  the  Jurors  as  to  their 
duty  in  passing  upon  that  question.  The  al- 
leged error  occurred  when  the  court  answer- 
ed the  defendant's  point  for  instruction.  The 
appropriation  of  the  plaintiffs'  property  was 
made  In  1902,  but  there  had  been  evidence  as 
to  the  value  of  the  property  in  1875,  and  the 
defendant  by  its  point  requested  the  court  to 
instruct  tbe  jury  that  the  price  paid  for 
property  in  1875  was  not  evidence  of  the 
market  value  of  tbe  plaintiffs'  property  In 
1902.    The  court  affirmed  the  point,  and  in 
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giving  hto  reasons  therefor  committed  the 
allied  error  complained  of.  Wbat  was  said, 
however,  was  merely  to  Impress  upon  the 
jury  their  duty  to  eliminate  from  their  con- 
sideration the  prices  of  property  in  that 
neighborhood    in    1875.      What   the   learned 

.Judge  said  In  reference  to  the  allowance  of 
Interest  was  in  view  of  the  fact  that,  as  he 
told  the  Jury,  the  damages  must  be  assessed 
as  of  the  year  1902 ;  and  It  must  be  consid- 
ered  In    connection   with   the   parts  of  the 

'  charge  In  which  the  court  distinctly  told  the 
Jury,  both  at  the  beginning  and  conclusion  of 
Its  remarks,  that  they  might  allow  interest 
as  additional  damages  for  the  detention  of 
the  amount  due  the  plaintiff.  The  language 
of  the  court  in  its  supplemental  instructions 
in  answer  to  the  defendant's  i>olnt  clearly 
shows,  and  the  Jury  would  understand,  that 
it  was  solely  within  their  discretion  to  allow 
interest  as  compensation  for  the  time  Inter- 
vening between  1902  and  the  date  of  the  tri- 
aL  The  remark  of  the' court  complained  of 
was  manifestly  not  r^arded  as  objectionable 
to  the  defendant  at  the  time  because  the 
conrt's  attention  was  not  called  to  it,  nor 
subsequently  on  the  application  for  a  new 
trial,  as  It  was  not  presented  nor  urged  as  a 
reason  for  a  retrial  of  the  cause.  We  think 
it  did  not  mislead  the  Jury  or  give  them  a 
mie  for  conslderfng  the  question  of  interest 
different  from  the  correct  rule  laid  down  in 
the  two  parts  of  the  charge  quoted  above. 

It  may  be  well  to  suggest  that  In  cases  of 
this  character  the  court  should  be  careful  in 
stating  the  rule  upon  this  subject.  As  point- 
ed out  in  our  Cases,  there  are  many  instan- 
ces in  which  the  plaintiff  has  caused  the  de- 
lay In  the  payment  of  his  damages,  and 
where  therefore  he  is  not  entitled  to  any  ad- 
ditional sum  on  the  amount  due  him  as  of 
the  date  of  the  appropriation.    In  actions  ex 

:'  contractu  the  plaintiff  Is  entitled  as  of  right 
to  interest  on  any  fixed  sum  that  may  be 
found  due  him,  and  the  Jury,  unless  clearly 
and  positively  instructed,  may  infer,  in  ac> 
tlons  of  tort,  that  he  is  also  entitled  to  Inter- 
est on  the  damages  awarded  him.  If  he  has 
not  caused  the  delay  in  the  ascertainment 
and  payment  of  the  damages,  the  delay  is  an 
element  which  should  be  considered  by  the 
Jury  in  ascertaining  the  amount  of  their  ver- 
dict; but  where  his  action  has  unreasonably 
prevented  a  settlement  for  the  amount  due 
him,  and  the  defendant  company  has  not 
been  at  fault,  he  should  not  be  compensated 
for  his  own  wrong.  In  all  such  cases  there- 
fore the  jury  should  receive  explicit  instruc- 
tions by  the  court  as  to  their  duty  in  dispos- 
ing of  the  question. 

By  inadvertence  "an  estate"  was  made  the 
plaintiff  in  this  case,  instead  of  the  executors 
of  the  testator,  to  whom  the  damages  are 
payable,  and  with  whom  the  petition  avers 
the  defendant  made  an  attempt  to  settle  for 

.  the  compensation  due  for  the  damages  sus- 


tained. This  error  runs  tbronghont  the  pro- 
ceedings, and  manifestly  escaped  the  atten- 
tion of  the  court  below.  We  correct  the  ec- 
ror  here. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


(2*4  Pb.  1M) 
In  le  CASSIDT'S  ESTATE. 
(Supieme  Court  of  Pennsylvania.     March  22, 

1009.) 
Wnxs  (J  601*)— CoHsntconow  — Dbvise  to 
Widow. 

Testator  devised  all  hit  estate  abeolately 
to  his  wife  and  appointed  her  executrix,  but, 
because  of  her  subsequent  mental  condition,'  by 
a  codicil  be  appointed  another  as  executor  and 
trustee  to  use  the  income  of  the  estate  for  his 
wife  and  after  her  death  dispose  of  it  as  she 
might  by  will  direct.  Held,  that  on  the  death 
of  the  wife  intestate  the  property  went  to  her 
heirs,  and  not  to  those  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Wills.  Dec. 
Dig.  t  601.*] 

Appeal  from  Orphans'  Gonrt,  Philadelpliia 
County. 

In  the  matter  of  the  estate  of  Mlcliael  J. 
Cassldy,  deceased.  From  a  decree  dismiss- 
ing exceptions  to  adjudication,  Charles  O. 
McGloskey  appeals.    Affirmed. 

Anderson,  3.,  in  the  court  below,  filed  the 
following  adjudication: 

"The  testator  died  March  14,  1900,  leaving 
him  surviving  his  widow,  Margaret  Cas- 
sldy, but  no  children,  and  neither  father, 
mother,  brother,  or  sister,  and  having  first 
made  and  published  his  last  will  arid  testa- 
ment, dated  December  24,  1680,  by  whldi 
he  gave,  devised,  and  bequeathed  all  his  es- 
tate to  his  wife  absolutely,  and  appointed 
her  executrix  of  bis  will.  The  wife  having 
become  temporarily,  at  least,  insane,  it  was 
necessary  for  her  to  be  removed  to  a  hos- 
pital for  patients  of  that  character,  and  on 
the  same  day,  being  March  6,  1900,  the  te8<- 
tator,  fearing,  no  doubt,  that  she  was  unable 
properly  to  manage  his  estate,  or .  to  look 
after  her  own  affairs,  made  a  codicil  to  liis 
will,  in  which  he  provided  as  follows:  'Aa 
It  Is  my  desire  that  my  wife,  Margaret  Cas- 
sldy, shall  not  have  any  unnecessary  treuble 
with  my  affairs,  I  hereby  appoint  my  friend. 
George  Yaux,  Junior,  to  be  the  executor  of 
my  will  in  lieu  and  stead  of  my  said  wife; 
and  I  further  hereby  constitute  and  appoint 
him  trustee  for  her,  and  give,  devise  and 
bequeath  to  him  the  whole  of  my  estate  in 
trust,  he  to  invest  the  same  and  keep  it  in- 
vested, and  after  defraying  the  necessary 
expenses  of  management  to  pay  over  the 
net  income  derived  therefrom  unto  my  said 
wife,  Margaret  Cassidy,  for  her  support  and 
maintenance,  but  so  that  no  part  thereof 
shall  be  subject  to  attachment  or  other  legal 
process.  And  upon  tiie  decease  of  my  said 
wife  I  direct  my  trustee  to  dispose  of  my 
said  estate  in  such  manner  as  she  shall  by 
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her  last  will  and  testament  direct'  Mar- 
garet Cassldy,  the  widow,  died  October  3, 
1907,  without  exercising  the  power  of  ap- 
pointment, and  leaving  collateral  kindred. 
At  the  death  of  the  decedent,  his  next  of  kin 
were  unknown  to  the  executor.  At  the  au- 
dit, claim  was  made  on  the  part  of  certain 
persons  that  they  were  the  next  of  kin,  and 
entitled  to  the  estate  under  the  intestate 
laws,  on  the  ground  that  the  codicil  had  so 
changed  the  will  as  to  reduce  the  estate, 
given  to  the  wife,  from  an  absolute  one  to 
a  life  estate  with  the  superadded  power  of 
appointment;  and  that,  in  default  of  such 
appointment,  the  testator  bad  died  Intestate. 
A  question  having  arisen  as  to  whether  or 
not  there  were  next  of  kin  to  the  decedent, 
the  audit  was  postponed  for  further  investi- 
gation on  this  point  Subsequently  the  next 
of  kin  and  heirs  of  the  wife,  Margaret 
Cassldy,  presented  a  claim  to  the  auditing 
Judge  on  tbelr  behalf  to  the  whole  estate, 
on  the  ground  that-  the  codicil  bad  not  so 
changed  the  will  as  to  deprive  the  wife  of 
her  absolute  estate.  A  subsequent  hearing 
was  had,  at  'which  the  testimony  of  Mr. 
Vanx,  the  accountant  was  taken  as  to  the 
facts  surrounding  the  testator  at  the  time  of 
the  execution  of  the  will,  and  the  case 
was  ably  and  elaborately  argued. 

"In  construing  this  will  and  codicil  we 
must  bear  in  mind  that  this  is  the  will  of  a 
childlesB  man,  whose  whole  family  consisted 
of  bis  wife.  The  claim  here  Is  tbat  the  codldl 
is  so  repugnant  to  the  terms  of  the  will  as  to 
change  Its  character.  While  it  is  true  that 
an  absolute  gift  can  be  reduced  by  a  sub- 
sequent unequivocal  direction  to  a  lesser 
estate,  as  in  Shower's  Estate.  211  Pa.  297, 
00  Atl.  789,  and  Sheetz's  Appeal,  82  Pa. 
213,  yet  we  must  bear  in  mind  that  this  di- 
rection must  be  unequivocal,  and,  also,  that 
the  codicil  cannot  be  construed  as  revoking 
the  will,  but  should  be  read  as  part  of  it 
modifying,  wherever  the  terms  of  the  codl- 
dl are  Inconsistent  with  the  will,  and  re- 
affirming the  original  will  except  as  it  is  so 
modified  by  the  codicil.  The  fundamental 
distinction  between  the  nature  of  a  codicil 
and  a  later  will  should  be  borne  In  mind,'  said 
Mr.  Justice  Potter,  in  Sigel's  Estate,  213  Pa. 
14.  62  Ati.  175,  1  L.  R.  A.  (N.  S.)  397,  110 
Am.  St  Rep.  616.  The  later  will  works  es- 
sentially a  revocation,  while  the  codicil  is  a 
confirmation  except  as  to  the  express  altera- 
tions which  It  may  contain;  and  therefore, 
while  in  the  case  of  a  later  will  a  revocation 
may  be  presumed,  this  is  not  true  of  a 
codicil.  It  means  rather  an  addition  than 
a  revocation.'  To  the  same  effect,  see  opin- 
ion of  Mr.  Justice  Williams.  In  Shalters  v. 
Ladd,  163  Pa.  509,  30  Atl.  283.  That  is,  the 
two  together  form  one  Instrument;  the  cod- 
icil being  the  last  expression  of  the  testa- 
tor, and  overriding  the  will  where  the  two 
ue  antagonistic. 

"Applying  this  rule  to  the  present  case,  we 


find:  First,  that  the  testator  gave  his  es- 
tate to  his  wife  without  any  limitation  as 
to  time;  secondly;  he  puts  it  In  trust  for 
her  benefit  to  relieve  her  of  the  manage- 
ment and  to  save  her  from  her  incapacity ; 
thirdly,  he  directs  all  the  Income  to  be  paid 
for  her  maintenance  and  support;  fourthly, 
she  has  a  power  to  devise,  and  bequeath  it 
generally;  and,  lastly,  the  estate  given  to 
her  is  not  only  without  limit  as  to  time,  but 
there  Is  no  limitation  over  on  failure  to  make 
a  will,  want  of  issue,  or  for  any  other  canse. 
The  sole  purpose  of  the  testator  in  making 
his  will  was  to  provide  for  his  wife,  and 
he  gave  her  the  whole  of  the  estate.  Nor 
does  the  codicil,  in  the  mind  of  the  auditing 
Judge,  show  any  change  in  that  Intent.  True 
it  is  tbat  he  takes  the  legal  estate  from  her, 
and  vests  it  in  the  hands  of  a  trustee,  which 
is  one  of  the  elements  which  the  Supreme 
Gonrt  held,  in  Nevlns's  Estate,  192  Pa.  258, 
43  Atl.  996,  showed  the  Intent  of  that  testa- 
tor to  reduce  an  absolute  gift  to  a  life  es- 
tate. But  in  that  case  there  were  other  ex- 
pressions which  showed  clearly  tbat  tbe 
testator  did  Intend  to  reduce  the  quantity  of 
the  estate;  and  here  the  testimony  of  Mr. 
Vanx — which  to  the  auditing  Judge  should 
only  be  considered  so  far  as  showing  tbe 
circumstances  surrounding  the  making  of 
the  codicil,  being  incompetent  as  to  any- 
thing In  reference  to  the  contents  thereof,  or 
the  declaration  of  the  testator,  or  witness, 
as  to  the  meaning  of  the  language  of  it — 
shows  clearly  why  this  change  was  made. 
No  sensible  man,  whose  wife  had  the  mis- 
fortune to  be  even  temporarily  out  of  her 
mind,  would  rest  content  with  a  vrill  in 
which  the  management  of  the  property  was 
left  In  her  hands,  tinder  these  circum- 
stances, the  testator  naturally  would  feel 
that  It  would  be  better  not  to  leave  his 
property  under  the  control  of  the  wife;  so 
he  states  in  the  codicil,  and  names  a  trustee 
for  her,  providing  some  one  to  guard  her 
interests  in  the  matter — a  most  natural  and 
wise  provision,  which,  under  these  circum- 
stances, would  not  show  an  Intent  to  reduce 
her  Interest  in  the  gift  He,  however,  gives 
her  still  the  whole  beneficial  interest  with- 
out any  gift  over,  and  provides  the  estate 
should  go  under  her  last  will  and  testament 
We  have  therefore.  In  reading  these  two 
papers  together,  an  absolute  gift  modified  by 
a  trust  for  the  wife's  protection,  with  power 
In  her  of  a  disposal  by  will.  Does  this  re- 
duce the  gift  as  contended  fropi  an  absolute 
to  a  life  estate? 

The  auditing  Judge  is  of  the  opinion  that 
the  rule  of  law,  as  gathered  from  the  author- 
ities, is  to  the  contrary;  that  where  there 
is  a  devise  In  a  will,  the  will  is  only  changed 
so  far  as  necessary  by  the  codicil,  and  re- 
affirmed as  to  the  balance.  Again,  that 
where  there  is  a  devise  or  bequest  In- 
definitely, and  no  gift  over,  the  devisee  or 
legatee  takes  an  estate.  In  fee,  as  in  Sheetz's 
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Appeal,  82  Pa.  218.  In  Taylor's  Estate,  4 
Phlla.  376,  TbompsoD,  P.  J.,  says:  'By  the 
will  the  bequest  Is  absolute  and  unquallfled, 
not  restricted  to  bis  life,  and  not  limited 
over.  The  codicil  gives  the  trustees  authority 
to  hold  the  principal  and  pay  only  the  in- 
terest to  the  legatee,  according  to  their  dis- 
cretion. Does  this  alone  restrict  the  bequest 
to  a  life  interest  only?  Without  a  limitation 
or  some  further  Indication  of  such  an  inten- 
tion, we  think  it  does  not  In  tbis  case 
there  is  nothing  to  show  that  the  testator 
desired  to  do  more  than  to  enable  the  trustee 
to  prevent  an  unwise  use  of  the  legacy.  It 
was  given  to  the  legatee  for  his  sole  benefit 
No  other  beneficiary  was  thought  of.  It  is 
not  to  be  supposed  that  the  testator  Intend- 
ed to  limit  the  bequest  to  unknown  parties 
who  might  by  law  be  entitled  to  Inherit 
from  the  legatee,-  rather  than  to  leave  it  to 
be  disposed  of  as  the  first  taker  might 
think  proper.  The  trustees  might  restrict 
him  to  the  Interest,  but  his  right  in  the 
corpus  of  the  legacy  remained  absolute.  It 
is,  of  course,  vested  at  his  death  in  his  ad- 
ministrators.' In  McAleet'a  Estate,  4  Pa. 
Dlst  R.  360,  Penrose,  J.,  says:  'It  Is  a  prin- 
ciple in  the  Interpretation  of  wills,  so  well 
established  that  it  has  become  text-book  law, 
that  under  an  absolute  gift  in  the  first  in- 
stance, to  children  or  legatees,  followed  by 
a  direction  that  the  shares  shall  t>e  held  up- 
on trusts  which  do  not  exhaust  the  whole  In- 
terest the  legatees  take  their  shares  ab- 
solutely, subject  only  to  the  qualifying  trusts. 
Hawkins  on  Wilis,  267,  268;  Theobald  on 
Wills,  245.  This  Is  a  corollary  of  the  rule 
that  a  clear  gift  will  not  be  cut  down  by 
subsequent  words  except  to  the  extent  clear- 
ly and  necessarily  Indicated.'  In  addition 
to  this  there  is  the  rule  that  where  there 
to  a  general  gift  without  limitation  as  to 
life,  with  superadded  power  of  appointment, 
this  does  not  cut  down  the  general  gift  but 
is  simply  an  expression  of  the  testator  that 
the  devisee  or  legatee  shall  have  that  pow- 
er which  has  already  been  given.  As  was 
•  said  by  Penrose,  J.,  In  Shallcross's  Estate, 
13  Phila.  374:  "The  distinction  between  a 
grant  for  life,  with  power  of  appointment 
by  will,  and  a  general  grant  with  similar 
power,  to  well  settled.  In  the  latter  case 
the  gift  to  construed  as  conferring  the  ab- 
aolnte  property,  and  the  power  to  regarded 
as  nothing  more  than  an  anxious  expres- 
sion of  the  donor  that  the  donee  may  have 
an  uncontrolled  power  of  disposing  of  the 
property.' 

"In  the  present  case  the  Inference  to  so 
strong  that  the  testator  did  not  intend  to 
limit  the  absolute  gift  In  the  will  by  the 
codicil  that  no  other  conclusion  can  be  reach- 
ed. The  balance  of  this  fund  is  therefore 
awarded  to  the  administrator  of  the  widow. 

"The  court  dismissed  exceptions  to  the  ad- 
judication." 


Argued  before  MITCHELL,  C  X,  and 
PELL,  BRO»vN,  MESTREZAT,  POTTER, 
ELKIX,   and   STEWART,  JJ. 

James  C.  Sellers,  for  appellant  Thomas 
Earle  White,  Francis  Macomb  Gumbes,  Ernest 
E.  Prevost,  Walter  Penn  Shipley,  and  Wm. 
S.  Wlndle,  for  appellees. 

PER  CURIAM.  The  decree  to  affirmed  for 
the  reasons  stated  In  the  adjudication  by  the 
learned  Judge  of  the  orphans'  court 


(221  Fa.  US} 
DAT  V.  PENNSYLVANIA  R.  CO.  et  at 
(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

1.  Mechanics'  Liens  ((  124*)  —  Subcon- 
TBACTOB— Notice  of  Intent  to  File  Likn. 

Where  written  notice  by  a  subcontractor  to 
the  owner  of  an  intent  to  file  a  mechanic's  lien 
has  attached  a  copy  of  the  contract  between  the 
contractor  and  the  subcontractor  under  which 
the  work  was  done,  which  does^  not  in  express 
terms  refer  to  certain  specifications  of  the  con- 
tract it  is  not  in8u£Scient,  where  the  specifica- 
tions, themselves  were  in  the  possession  of  the 
owner.  , 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dee.  Dig.  {  124.»] 

2.  Mechanics'  Liens  (J  124*)  —  Subcon- 
TBACT0B8— Notice  of  Intent  to  Fii.e  Libn 
—Amendment. 

Where  notice  given  by  a  sulxiontractor  of 
intent  to  file  lien  was  insufficient  for  failing  to 
refer  to  specifications  of  the  contract,  an  amend- 
ment after  trial  and  verdict  bringing  the  spe- 
cifications into  the  record,  will  cure  the  defect 
[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  124.*] 

3.  Mecbanics'  Liens  (I  122*)  —  Scboon- 
TBACTOB— Notice  op  Lien. 

Where  an  article  supplied  by  a  snbcontract- 
or  was  a  patented  device  composed  of  parts  of 
iron,  wood,  etc.,  the  notice  need  not  contain  an 
itemized  statement  of  the  different  articles  and 
materials  of  the  device  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  I  168;  Dec  Dig.  {  122.*] 

4.  Mechanics'  Liens  (J  288*)  —  Subcor- 
tbactob's  Lien — (Questions  fob  Jubt. 

Where,  on  trial  of  the  subcontractor's  lien, 
the  evidence  is  conflicting  as  to  the  date  when 
the  work  was  finished,  the  case  to  for  the  jury. 

(EkI.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  t  28a*] 

Appeal  from  Superior  Court 

Action  by  H.  L.  Day  against  the  Pennsyl- 
vania Railroad  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Morrison,  J.,  filed  the  following  opinion 
In  the  court  below: 

"This  to  an  appeal  by  the  Pennsylvanto 
Railroad  Company,  owner,  from  a  Judgment 
on  a  scl.  fa.  sur  mechanic's  lien  In  favor  of 
the  appellee,  a  subcontractor.  Seeley,  Son  & 
Co.  entered  Into  a  contract  with  the  appel- 
lant for  the  erection  and  construction  of  a 
grain  elevator.  The  structure  was  to  be 
equipped  with  a  certain  patented  device 
known  as  a  'dust  collector.'    On  February  21, 
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1903,  S«eley,  Son  &  Co.  entered  Into  a  written 
contract  with  the  appellee  for  the  construc- 
tion and  Installation  of  the  dust  collector 
complete,  for  the  entire  sum  of  $2,124.  The 
appellee,  averring  that  he  had  completed  his 
contract  In  accordance  with  Its  terms  and 
■pedflcatlons  referred  to  In  the  contract,  fur- 
nished by  George  m:.  Monlton  ft  Co.,  and  that 
the  contractors  had  neglected  and  refused  to 
{lay  him  for  his  work  and  materials,  gave  no- 
tice to  the  appellant.  In  writing,  duly  sworn 
to,  and  served  on  October  80,  190S,  of  his  In- 
tention to  file  a  mechanic's  lien  against  said 
grain  elevator,  etc.^  to  secure  a  balance  al- 
leged to  be  due  appellee  of  $940.79.  In  pur- 
suance of  said  notice,  the  appellee  filed  his 
lien  January  15, 1904.  As  the  claim  was  filed, 
appellee  claimed  the  additional  sum  of  $168, 
as  alleged  under  a  verbal  modification  of  the 
written  contract,  and  this  sum  was  included 
in  his  lien.  A  rule  was  taken  to  strike  the 
lien  off,  and,  on  argument  and  consideration, 
the  court  below  made  the  rule  absolute  as  to 
the  $168,  and  discharged  it  as  to  the  balance. 
In  the  opinion  of  the  court  refusing  to  strike 
off  the  lien  as  filed,  under  the  written  con- 
tract, some  doubt  is  expressed  in  regard  to 
the  failure  of  the  written  notice  to  refer  to 
and  give  information  as  to  the  George  M. 
Monlton  ft  Co  specifications  referred  to  in 
said  contract.  The  learned  court,  however, 
held  the  notice  sufficient  and  refused  to  strike 
oir  the  Hen  for  that  reason. 

"While  we  find  several  reasons  alleged  by 
appellant  in  the  statement  of  questions  in- 
volved, assignments  of  error,  argument,  etc., 
for  reversing  the  judgment,  they  all  hinge  on 
the  question  of  the  validity  of  the  Hen.  First, 
as  to  the  specifications  of  George  M.  Mouiton 
ft  Co.,  tliey  were  In  terms  made  a  part  of  the 
contract  between  the  appellee  and  Seeley, 
Son  ft  Co.  The  recital  in  the  contract  is  'with 
the  dust  collecting  system  according  to  the 
Specifications  of  George  M.  Mouiton  ft  Com- 
pany and  the  following  specifications.'  We 
are  not  fully  convinced  that  the  failure  to  at- 
tach to  the  lien  the  Mouiton  ft  Co.  s^ieclfica- 
tions  and  to  set  them  out  in  the  notice  was 
fatal  to  the  lien;  but  we  need  not  decide  that 
qnestion,  l>ecause  the  learned  court  below  per- 
mitted the  Hen  to  be  amended,  and,  if  said 
specifications  were  a  material  part  of  the 
Hen,  the  amendment  brought  them  on  the  rec- 
ord and  cured  that  defect  That  the  court 
had  power  to  grant  this  amendment,  we 
think.  Is  clear  under  the  fifty-first  section  of 
the  act  of  Jane  4,  1901  (P.  L.  454).  That  this 
amendment  was  not  made  until  after  trial 
and  verdict,  we  do  not  consider  material.  It 
was  pnrely  technical,  and  upon  the  facta  we 
do  not  think  it  Introduces  anything  new  into 
the  case  of  which  the  appellant  has  cause  to 
complain.  It  is  averred,  and  not  denied,  that, 
during  all  the  time  the  work  was  being  done 
■nd  the  litigation  carried  on,  the  appellant 
had  possession  of  the  Mouiton  &  Co.  specifica- 
tions, and  the  appellee  did  not  have  posses- 
sion or  custody  of  the  same,  or  a  (wpy  there- 


of. Moreover,  we  understand  It  to  be  a  con- 
ceded fact  tliat  the  appeUee  completed  the 
dust  collector  in  accordance  with  his  con- 
tract and  the  specifications,  and  therefore 
we  cannot  see  how  it  would  have  benefited 
the  defendant  a  particle  if  the  Mouiton  sped- 
flcations  had  been  attached  to  the  lien  and  re- 
ferred to  in  the  notice  to- the  defendant  of  the 
appellee's  purpose  to  file  the  Hen. 

"It  is  contended  that  the  Hen  is  bad  be- 
cause it  falls  to  comply  with  paragraphs  4, 
6,  and  8  of  section  11  of  the  act  of  June  4, 
1901;  but  when  we  take  Into  consideration 
the  fact  that  the  appellee  agreed  to  construct 
and  install  a  complete  dust  collector,  which 
was  a  patent  device  composed  of  various  arti- 
cles of  wood,  iron,  etc.,  and  that  the  appellant 
was  fully  advised  of  the  appellee's  claim  by 
the  copy  of  the  contract  and  specifications  at- 
tached thereto,  and  reference  to  the  Mouiton 
specifications  contained  therein,  we  are  in- 
clined to  the  opinion  that  the  paragraphs  re- 
ferred to  were  substantially  complied  with. 
We  cannot  agree  with  the  contention  that  the 
appellee  was  bound  to  set  out  an  itemized 
statement  of  the  wood.  Iron,  pipes,  nails,  and 
other '  materials  which  went  into  the  con- 
struction of  the  completed  dust  collector. 

"We  are  of  the  opinion  that  the  notice  of 
the  Intention  to  file  a  lien,  dated  October  26, 
1903,  was  a  substantial  compliance  with  the 
act  of  assembly,  and  under  the  facts  It  gave 
the  defendant  aU  the  notice  required.  Sec- 
tion 8,  Act  June  4,  1901  (P.  L.  434).  It  is  ad- 
mitted that  the  notice  served  is  in  the  fol- 
lowing form:  "To  the  Pennsylvania  Road: 
I  hereby  give  you  notice  that  I  Intend  to  file 
a  mechanic's  lien  on  the  grain  elevator  and 
curtilage  appurtenant  thereto,  situate  at  Ger- 
mantown  Junction,  Philadelphia,  Pa.  The 
amount  due  to  me  is  $940.79.  My  claim  aris- 
es out  of  a  written  contract  with  Messrs. 
Seeley,  Son  ft  Co.,  contractors,  a  copy  where- 
of is  hereto  attached  and  made  part  hereof; 
my  obligations  in  said  contract  having  been 
fully  performed  by  me.  The  said  sum  Is 
made  up  of  the  contract  price  therein  recited, 
to  wit,  $2,124.00,  together  with  the  further 
sum  of  $168.00,  the  reasonable  cost  of  testing 
and  altering  the  work  done  under  the  afore- 
said contract.  There  has  been  paid  to  me  by 
the  contractors  the  sum  of  $1,351.21,  leaving 
the  aforesaid  sum  of  $940.79  still  due  and 
payable  to  me.  The  labor  and  materials  fur- 
nished for  the  said  grain  elevator  by  me  were 
such  as  are  necessary  in  the  erection  of  the 
patented  dust  collector  which  formed  tl>e  sul>- 
Ject-matter  of  the  aforesaid  contract  The 
last  work  done  and  materials  furnished  in 
and  alwnt  the  erection  of  the  said  dust  col- 
lector were  done  and  furnished  August  7, 
1903.  [Signed]  H.  L.  Day.'  This  notice  was 
duly  sworn  to  on  October  26, 1903,  and  served 
on  October  90,  1908.  When  we  remember 
that  the  appellee's  contract  was  attached  to 
this  notice,  and  that  It  simply  referred  to  the 
specifications  of  George  U.  Mouiton  ft  Co., 
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and  that  they  were  not  made  a  part  of  the 
coutract,  and  that  they  were  at  ail  times  ia 
the  cusLoUy  ol  aiiyelluut,  we  think  this  notice 

is  BuUlcltiUt. 

"The  case  was  tried  on  Its  merit,  and  the 
Jury  found  on  sulUcleut  evidence  all  of  the 
essential  facts  entitling  the  appellee  to  re- 
cover. We  do  not  understand  It  to  be  con- 
tended that  the  auioimt  of  the  verdict  and 
Judgment  Is  not  Justly  due  and  owing  to  the 
appellee,  and  It  is  conceded  that  he  could  not 
collect  the  same  from  Seeley,  Son  &  Co. 

"The  most  serious  question  raised  at  the 
trial  was  whether  the  dust  (Collector  was  fin- 
ished and  completed  prior  to  July  30,  1903, 
or  was  It  not  so  completed  until  August  7, 
1903.  If  It  was  completed  at  and  before  the 
former  date,  then  the  sworn  statement  of 
notice  served  October  30,  1903,  was  too  late, 
and  the  Hen  was  Invalid;  but  If  the  work 
done  up  to  August  7,  1903,  was  a  necessary 
part  of  the  construction  of  the  dust  collector, 
then  the  notice  was  In  time,  and  the  Hen  fil- 
ed in  pursuance  thereof  was  valid.  This 
question  was  squarely  raised  by  points  pre- 
sented by  defendant's  counsel,  and  the  Jury 
was  carefully  instructed  as  to  the  law,  and 
that  the  Hen  could  not  be  sustained,  and  the 
verdict  must  be  for  the  defendant  If  the 
work  done  In  August  'was  not  done  In  and 
about  the  erection  and  construction  of  the 
dust  collecting  system,  but  was  done  In  chan- 
ging or  altering  the  work  already  done  and 
put  In  80  as  to  make  the  system  operate  as  a 
completed  work,  then  your  verdict  ought  to 
be  for  the  defendant' 

"Under  the  evidence  this  question  was  for 
tlxe  Jury.  Holden  v.  Wlnslow,  18  Pa.  160; 
Drlesbach  v.  Keller,  2  Pa.  77.  We  do  not  con- 
sider the  alleged  Insufilclencles  of  the  notice 
and  claim  as  presenting  any  substantial  dif- 
ficulty. 'The  object  of  the  notice  Is  to  In- 
form the  owner  of  the  demand  and  the  na- 
ture thereof  in  order  that  he  may  require 
payment  of  the  contract,  or.  In  default  there- 
of, withhold  the  amount  from  the  contract 
price.'  Thirsk  ▼.  Evans.  211  Pa.  239,  60  Atl. 
726.  All  the  cases  agree  that  a  substantial 
compliance  is  sufficient,  and  this  is  shown  to 
exist  wherever  enough  appears  on  the  face 
of  the  statement  to  enable  the  owner  to  as- 
certain the  amoimt  of  the  claim,  its  date  and 
the  nature  and  amount  of  the  labor  or  ma- 
terial out  of  which  it  arises.  Este  y.  Penna. 
R.  R.  Co.,  27  Pa.  Super.  Ct.  621.  In  Ameri- 
can Car  &  Foundry  Company  ▼.  Alexandria 
Water  Co.,  215  Pa.  520,  64  AU.  683,  a  lien 
was  filed  by  a  subcontractor,  and  It  was 
stricken  oflf  by  the  court  below.  In  reversing 
the  Judgment  and  reinstating  the  Hen,  much 
was  said  by  the  Supreme  Court  that  applies 
to  the  case  in  hand.  'But  all  the  cases  agree 
that  a  substantial  compliance  is  sufficient, 
and  this  is  shown  to  exist  wherever  enough 
appears  on  the  face  of  the  statement  to  point 
the  way  to  successful  Inquiry.     Adherence 


to  the  terms  of  the  statnta  is  indispensable, 
but  the  rule  must  not  be  pushed  Into  such 
niceties  as  serve  but  to  perplex  and  embar- 
rass a  remedy  Intended  to  be  simple  and  sum- 
mary, without,  in  fact,  adding  anything  to 
the  security  of  the  parties  having  an  Interest 
in  the  building  sought  to  be  incumbered. 
Certainty  to  a  common  intent  has  thereto- 
fore always  been  held  to  suffice.'  The  doc- 
trine of  that  case  and  several  others,  con- 
struing the  act  of  1901,  we  think  upholds  the 
lien  in  the  present  case.  We  are  at  a  loss  to 
see  what  additional  knowledge  or  benefit  the 
appellant  would  have  derived  If  the  court  be- 
low had  required  a  strict  compliance  with  all 
of  the  extremely  technical  points  raised  by 
counsel  for  appellant  If  the  court  below  had 
adopted  the  counsel's  views,  and  struck  the 
lien  off,  it  would,  we  think,  have  been  error. 
It  is  well  to  note  that  this  is  a  contest  be- 
tween the  subcontractor  and  owner,  and  that 
no  lien  creditor  is  questioning  the  validity  of 
the  mechanic's  lien. 

"We  do  not-  find  any  reversible  error  raised 
by  the  several  assignments,  and  they  are  all 
dismissed,  and  the  Judgment  is  affirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

J.  Quinc'y  Hunslcker  and  John  Hampton 
Barnes,  for  appellants.  Harry  E.  Kobn,  for 
appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  the  Superior  Court 

(2M  Fa.  ISO) 
PILE  T.  PBIZER. 

(Supreme  Court  of  Pennsylvania.     March  22, 

1909.) 
mobtgages  (§  223*)— ptjsohasb— cohtbaot— 

Bond  of  Gcabantt. 

A  purchaser  of  a  mortgage  stipulated  for  a 
personal  guaranty  bond  of  the  seller  of  the 
mortgage  m  addition  to  the  ordinary  bond  of 
the  mortgagor.  Held,  that  the  purchaser  could 
not  demand  that  the  guaranty  bond  should  con- 
tain a  warrant  to  confeaa  judgmeut  not  provided 
for  in  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  223.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Charles  H.  Pile  against  Elmer 
T.  Prizer.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

Audenrled,  J.,  filed  the  following  opinion 
in  the  court  below : 

"The  second  reason  urged  by  the  plaintiff 
In  support  of  his  motion  for  a  new  trial  is 
that  the  verdict  was  rendered  In  favor  of  the 
defendant  by  direction  of  the  trial  Judge. 
The  essential  facts  that  the  plalntiflTs  evi- 
dence tended  to  establish  are  as  follows: 

"The  defendant  agreed  to  sell  to  plaintiff 
for  $15,500  two  second  mortgages  aggregat- 
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Ing  In  amonnt  $18,000.  In  this  action  the 
latter  asks  damages  from  the  former  as  com- 
pensation tor  an  alleged  breacb  of  that  con- 
tract. 'Xhe  mortgage  debts  In  question  were 
to  be  secured  on  certain  pieces  of  ground  on 
which  the  defendant  and  two  other  parties, 
Enox  and  Patterson,  were  engaged  in  erect- 
ing gnndry  houses.  The  completion  of  build- 
ings was  to  be  guaranteed  to  the  plaintiff  by 
the  West  Philadelphia  Title  &  Trust  Ck>m- 
pany,  which  was  also  to  Insure  the  title  of 
the  mortgaged  land.  The  mortgages  and 
bonds  thereby  secured  were  executed  by  a 
man  of  straw.  When  subsequently  the  finan- 
cial sufficiency  of  this  obligor  was  questioned 
by  the  plaintiff,  it  was  agreed  that  he  should 
receive,  along  with  the  assignment  of  mort- 
gages, a  bond  executed  by  Frlzer,  EInoz,  and 
Patterson,  conditioned  for  the  payment  of 
the  mortgage  debts.  So  far  as  it  appears. 
It  was  not  contemplated  that  there  should  be 
attached  to  this  bond  a  warrant  of  attorney 
aotborlslng  the  confession  of  Judgment  up- 
on It.  At  least  the  testimony  does  not  Indi- 
cate that  such  a  warrant  was  referred  to  in 
the  n^otlatlons  of  the  parties,  and  there  la 
no  evidence  to  show  that  the  custom  of  busi- 
ness In  Philadelphia  requires  that  a  warrant 
of  attorney  for  the  confession  of  Judgment 
shall  accompany  a  bond  of  guaranty.  At 
the  time  fixed  for  settlement  In  this  matter, 
however,  Henry  O.  Hart,  acting  for  the 
plaintiff,  demanded  that  Prlzer,  Knox,  and 
Patterson  should  execute  and  deliver  with 
their  bond,  a  warrant  for  the  confession  o' 
Judgment  upon  it.  To  this  the  representa- 
tive of  the  West  Philadelphia  Title  &  Trust 
Company  objected,  unless  the  bond  and  war- 
rant should  be  left  in  the  possession  of  the 
company  for  delivery  to  the  plaintiff  only  In 
the  event  of  a  breach  of  the  condition  of  the 
bond.  His  objection  was  based  on  the 
ground  that,  under  the  form  of  a  warrant 
prepared,  a  Judgment  might  be  confessed 
Immediately,  even  before  the  mortgage  debts 
matured,  and  that  the  completion  of  the  con- 
t&nplated  Improvements  on  the  mortgaged 
land  might  be  rendered  Impossible  through 
the  effect  that  the  entry  of  a  Judgment  for 
80  large  a  sum  would  have  upon  the  credl*- 
of  the  builders.  The  defendant-concurred  In 
this  objection,  and  the  settlement  was  post- 
poned until  the  plaintiff  could  be  consulted. 
When  the  question  thus  raised  was  laid  be- 
fore the  plaintiff,  he  flatly  refused  to  consent 
to  the  holding  of  the  bond  and  warrant  of 
Prlzer,  Knox,  and  Patterson  by  the  trust 
company,  and  declined  to  take  the  bond  and 
mortgages  that  he  had  agreed  to  huy,  nn- 
leaa  the  guaranty,  with  the  accompanying 
warrant  of  attorney,  was. placed  in  his  own 
hands.  The  defendant  thereupon  disposed 
of  his  second  mortgage  to  another  purchaser. 
Upon  these  facta  we  can  say  without  going 
Into  a  discussion  as  to  whether  the  contract 
sued  upon  is  tainted  with  usury,  and  without 


deciding  what  might  be  the  rights  of  the 
plaintiff,  had  the  performance  of  the  defend- 
ant's agreement  been  rendered  impossible  by 
the  refusal  of  the  West  Philadelphia  Title 
&  Trust  Company  to  Issue  its  policy  guaran- 
teeing the  completion  of  the  proiwsed  build- 
ings, the  plaintiff  Is  not  entitled  to  a  re- 
covery. His  demand  for  a  warrant  of  at- 
torney from  Prlzer,  Knox,  and  Patterson 
was  an  attempt  to  Interject  a  new  term  in- 
to his  contract  with  t^e  defendant  The  lat- 
ter was  not  bound  to  accede  to  bis  request. 
The  plaintiff  had  no  right  to  predicate  the 
payment  of  the  money  that  he  had  agreed  to 
give  for  the  two  mortgages  on  the  condition 
that  he  should  have  delivered  to  him  the 
warrant  of  attorney  that  he  demanded,  and 
his  refusal  to  carry  out  his  agreement,  ex- 
cept on  that  condition,  was  a  breach  of  con- 
tract on  his  part  that  left  the  defendant  free 
to  sell  his  mortgages  where  he  pleased. 
Prlzer  was  entitled  to  have  the  Jury  Instruct- 
ed to  find  In  his  favor  for  this  reason  If  for 
no  other." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

E.  Spencer  Miller,  for  appellant  Alex. 
Simpson  and  Francis  Sbunk  Brown,  for  ap- 
pellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  Judge  Audenrled's  opinion. 


nu  Pa.  171) 
WIDENER  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Coart  of  Pennsylvania.     March  2Z, 
1909.) 

Cabsikbs    ({    284*)— Stbixt    Rauways— In- 

Juries  to  Passenoeb. 

Where  a  person  getting  on  a  street  car  U 
injared  by  a  passenger  standing  on  the  platform, 
and  the  conductor  has  no  opportunity  to  inter- 
fere and  prevent  the  injury,  the  street  railroad 
company  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1125:   Dec  Dig.  S  284.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  William  F.  Widener  against  the 
Philadelphia  Rapid  Transit  Company.  From 
au  order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.     Atlirmed. 

Ferguson,  J.,  filed  the  following  opinion  in 
the  court  below: 

'^'tie  negligence  alleged  In  this  case  was 
that  the  conductor  of  the  car  permitted  the 
plaintiff  to  be  wantonly  assanlted  by  an  an- 
ruly  passenger,  as  a  consequoice  of  which 
Injuries  were  received.  It  is  clear  from  the 
evidence  that  a  number  of  men  who  had 
been  working  at  the  League  Island  Navy  Yard 
were  lined  up  along  the  tracks  waiting 
for  the  approaching  car,  and  as  the  car  pass- 
ed them  they  Jumped  onto  the  platform.    Ac- 
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cording  to  the  plaintiff,  two  men  boarded  the 
cor  Immediately  in  front  of  tilm,  and  he 
reached  the  step  In  safety  and  had  one  foot 
upon  the  platform  and  one  foot  on  the  step, 
when  he  was  pushed  by  a  man  whom  he  call- 
ed a  marine,  who  was  also  standing  on  the 
step.  Plaintiff  had  his  back  to  this  marine 
and  says  the  marine  pushed  him  against 
the  gate,  and  as  a  consequence  his  knee  was 
Injured.  The  plaintiff  saw  this  man  push  or 
Jostle  the  men  who  preceded  blm,  and  what' 
happened  with  regard  to  himself  happened 
In  a  second  or  two  of  time.  The  conductor 
was  upon  the  platform.  The  evidence  of  the 
other  witnesses  who  boarded  the  car  was  to 
the  effect  that  they.  In  Jumping  on  the  car, 
were  interfered  with  by .  this  marine.  One 
of  the  witnesses  testified  to  a  remark  made 
by  the  marine  to  the  effect  that  he  was  try- 
ing to  get  off,  and  his  actions  were  Tarious- 
ly  describing  as  pushing  and  shoving  and 
Interfering. 

"It  is  undoubtedly  the  law  that  a  conductor 
must  police  his  car  and,  when  he  is  able, 
prevent  injury  to  passengers  from  wanton 
assaults  of  unruly  passengers,  and  when  the 
car  stops  to  take  on  or  let  off  passengers  It 
is  bis  duty  to  see  that  the  passageways  are 
clear  for  Ingress  and  egress.  In  this  case  the 
car  had  not  stopped,  and  we  must  presume 
that  the  marine,  being  on  the  car,  was  a 
passenger.  Whatever  happened  took  place 
in  an  exceedingly  brief  period  of  time,  and 
In  order  to  measure  the  conductor's  respon- 
sibility the  circumstances  of  the  case  must 
be  considered  In  order  to  arrive  at  a  conclu- 
sion as  to  what  he  could  have  done  to  pre- 
vent the  injury  to  the  plaintiff.  With  the 
car  in  motion  and  a  passenger  upon  the  step 
and  a  number  of  men  in  rapid  succession 
quickly  boarding  the  car,  with  Jostling  and 
pushing,  assuming  that  it  was  all  done  by 
the  one  passenger,  it  is  dlfiScult  to  see  how 
the  conductor  could  have  Interfered  in  a  way 
to  protect  the  plaintiff  from  what  happened, 
assuming  he  had  time  to  do  it  The  natural 
consequences  of  a  physical  Interference  on 
his  part  would  probably  have  been  to  throw 
some  of  the  persons  Into  the  road;  but  from 
the  evidence  we  cannot  see  that  sufficient 
time  elapsed  after  the  conductor  was  cogni- 
zant of  the  conduct  of  this  passenger,  assum- 
ing him  to  have  been  unruly,  to  have  pre- 
vented the  Injury  to  the  plaintiff.  The  only 
evidence  in  the  case  which  has  given  us  any 
doubt  at  all  upon  the  propriety  of  the  action 
of  the  court  in  entering  a  nonsuit  was  that 
of  the  witness  Harmon.  His  testimony  was 
to  the  effect  that  the  marine  was  pushing  the 
intended  passengers  off,  and  the  witness  sub- 
sequently went  back  to  see  the  plaintiff,  -who 
was  'thrown  ofT  the  car.  Upon  cross-ex- 
amination this  witness  said  be  did  not  see 
the  plaintiff  fall  from  the  car,  but  that  he 
did  see  two  men  shoved  off  who  immediately 
preceded  him.     The  plaintiff's  story  being 


that  the  two  men  who  preceded  him  board- 
ed the  car  in  safety,  though  interfered  with 
by  the  marine,  and  the  witness  Harmon  tes- 
tifying that  he  had  seen  two  men  pushed  off 
the  car  before  the  plaintiff  boarded  it,  might 
be  said  to  be  one  of  those  inconsistencies 
which  necessarily  would  take  the  case  to  the 
Jury;  but  assuming  it  to  be  true  that  the 
two  intended  passengers  who  attempted  to 
board  the  car  before  the  plaintiff  were  shoved 
off  as  this  witness  testified.  Instead  of  get- 
ting on,  as  the  plaintiff  testified,  it  does  not 
give  .us  any  clearer  notion  of  the  time  in 
which  the  events  occurred  than  we  have  from 
the'plalntUTs  own  testimony.  The  negligence 
of  the  conductor  in  this  case.  If  there  was 
negligence,  consisted  in  his  permitting  some- 
thing to  be  done  which  he  could  have  pre- 
vented; and  we  faU  to  find  anything  in  the 
evidence  to  warrant  an  Inference  tliat  this 
negligence  existed.  The  events,  as  described 
by  the  plaintiff  and  his  witnesses,  were  too 
unexpected  to  be  guarded  against  by  the  ex- 
ercise of  reasonable  care. 

"The  burden  was  upon  the  plaintiff  to  show 
by  the  evidence  the  failure  on  the  part  of 
the  servant  of  the  defendant  to  perform  his 
duty.  The.  evidence  was  sufficient  to  sustain 
a  finding  as  to  the  injury  received,  but  it 
was  wanting  In  facts  to  sustain  a  finding  of 
neglect  of  duty  on  the  part  of  the  conductor. 
This  latter  finding  was  essential  to  the  plain- 
tiff's case,  and,  where  it  could  not  be  found 
because  of  an  insufficiency  in  the  evidence, 
the  court  had  no  right  to  permit  the  case  to 
go  to  the  Jury  in  order  to  have  them  fill  in 
the  gaps  in  the  evidence  by  mere  guesswork. 

"The  motion  is  overruled." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  ME8TBEZAT,  POTTBR, 
ELKIN,  and  STEWART,  33. 

Walter  Thos.  Fahy  and  Thomas  A.  Fahy, 
for  appellant  Thomas  Leaming  and  Owen 
3.  Roberts,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  learned  Judge  of  the 
common  pleas. 

(tM  Pk.  KM) 

COMMONWEALTH  ▼.  NAZARKO. 

(Snpreme  Coart  of  PenosylvantB.     March  22, 
190».) 

L  Homicide  (|  308*)— TjuaIt-Rbqubstbd  Ih- 

BTBUCTIONS. 

A  requested  charge  that.  If  the  Jury  believed 
that  accused  did  not  know  the  consequences  of 
bis  act  and  did  not  do  it  in  pursuance  of  a  pre- 
viously formed  design,  he  was  not  guilty  of 
murder  in  the  first  degree,  was  properly  re- 
fused, for,  if  given,  as  requested,  it  would  have 
been  misleading,  because  the  jury  might  form 
such  a  belief  without  any  evidence  on  wiiicb  to 
found  it,  and  it  should  have  directed  that  the 
belief  must  be  founded  on  the  evidence. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  647 ;   Dec.  Dig.  §  308.»] 
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2.  HomciDs    (I    28*)— DBFERSEa— I»T((xiCA- 

TION. 

At  common  law  intoxication  was  not  a  de- 
fcBW  to  mnnler,  nor  is  it  an  absolute  defense 
in  Pennsylvania,  but  can  only  affect  the  degree  of 
maider  and  not  entirely  absolve  accused  from 
reaponsibility. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {(  45,  46^  133;    Dec  Dig.  S  28.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Luzerne  County. 

Stanley  Nazarko  was  conyicted  of  murder 
in  tlie  first  degree,  and  he  appeals.    Affirmed. 

Argued  before  FELL,  BEOWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Martin  J.  Muliiall  and  John  J.  O'Donnell, 
for  appellant  Abram  Salsburg,  Dlst  Atty., 
tor  the  Commonwealth. 

ELKIN,  J.  An  examination  of  this  rec- 
ord will  show  that  appellant  had  a  fair  trial 
in  the  court  below,  and  that  the  evidence 
was  sufficient  to  sustain  the  verdict  which 
found  him  guilty  of  murder  of  the  first  de- 
gree. The  aaslgnments  of  error  are  with- 
out merit  under  the  facta  established  by 
proof  at  the  trial,  except,  perhaps,  the  third 
assignment,  which  will  l>e  briefly  considered. 
The  learned  trial  Judge  was  requested  in  a 
point  submitted  to  charge  the  jury  as  fol- 
lows: "If  the  Jury  believe  that  the  defend- 
ant at  the  time  of  the  killing  did  not  Icn-j^ 
the  consequences  of  his  act,  and  did  not  uo 
it  In  pursuance  of  a  previously  formed  pi;r- 
pofle  or  design,  then  the  law  does  not  regard 
bim  guilty  of  murder  of  the  first  degree." 
As  an  abstract  proposition,  this  is  a  correct 
statement  of  the  law,  but  whether  it  Is  ap- 
plicable in  a  particular  case  depends  upon 
the  nature  of  the  defense  set  up  and  the  tes- 
timony produced  at  the  trial.  The  point  as 
submitted  requested  the  court  to  instruct  the 
Jury,  if  they  "believe  that  the  defendant  at 
the  time  of  the  killing  did  not  know  the  con- 
sequences of  his  act,"  he  iwould  not  be  re- 
garded In  law  as  guilty  of  murder  of  the  first 
degree.  If  this  instruction  had  been  given 
as  requested,  it  would  have  been  misleading 
because  a  jury  might  form  such  a  belief  with- 
out any  evidence  on  which  to  found  it  Un- 
der such  an  Instruction  a  jury  might  caprid- 
onsly,  or  otherwise,  without  reference  to  the 
testimony,  form  a  belief  that  no  one  who 
knew  the  consequences  of  his  act  would  com- 
mit such  a  crime,  and  of  course  this  would 
be  error.  The  belief  of  a  Jury  must  be 
founded  on  the  testimony,  and  the  instruc- 
tions of  the  court  must  likewise  have  refer- 
enee  to  It  The  point  in  question  should 
have  requested  if  the  Jury  believe  from  the 
evidence  that  the  defendant  at  the  time  of 
the  killing  by  reason  of  intoxication,  which 
was  the  only  excuse  attempted  to  be  given 
tai  mitigation  of  his  crime,  did  not  know  the 
GODsequences  of  his  act  this  would  affect 
the  degree  of  murder.  The  point  was  not  so 
submitted,  and  the  learned  trial  judge  com- 


mitted no  error  in  declining  to  affirm  it. 
The  defendant  submitted  nine  points  in  writ- 
ing, eight  of  which  were  either  affirmed  with- 
out qualification,  or  with  such  modification 
as  the  facts  of  the  case  required.  The  only 
point  refused  was  the  sixth,  and  It  is  appar- 
ent that  the  learned  trial  Judge  did  not  con- 
sider this  point  to  be  based  on  the  evidence 
and  thought  it  might  mislead  the  Jury.  The 
defendant  had  all  the  benefit  of  bis  theory 
of  intoxication  he  was  entitled  to  in  the  gen- 
eral charge  to  the  Jury  and  in  the  answer  to 
the  points  submitted.  At  common  law  In- 
toxication was  not  a  defense  to  a  charge  of 
murder,  nor  Is  it  an  absolute  defense  In  our 
state.  In  Pennsylvania  such  a  defense  can 
be  made  for  the  purpose  of  afTecting  the  de- 
gree of  murder,  but  not  to  entirely  absolve 
the  perpetrator  of  the  crime  from  responsibil- 
ity to  answer  in  some  degree  for  his  unlaw- 
ful deed. 

Assignments  of  error  overruled.  Judgment 
affirmed,  and  record  remitted  to  the  court 
I>elow  for  the  purpose  of  execution. 


(224  Pa.  13i)     . 

SLIGO  et  al.  v.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.     March  16, 
1909.) 

1.  Carbiers  (§  303*)— Oarbiaok  or  Passer- 
GBBS— StiTTiNQ   Down   PASSBROEnS. 

Where  municipal' consent  is  obtained  to  lay 
street  railway  tracks  upon  a  public  road,  it  be- 
comes the  duty  of  the  company  to  conform  its 
line  to  the  established  grade  of  the  highway  and 
to  adjust  its  operation  to  the  conditions  ex- 
isting on  the  ground,  and  it  is  neither  the  riglit 
nor  duty  of  the  company  to  exercise  any  control 
over  the  highway,  nor  does  the  burden  rest  upon 
it  to  furnish  approaches  or  places  for  passengers 
to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1231 ;  Dec.  Dig.  |  303.*] 

2.  Cabbiebs  (t  303*)— Cabbiaob  ov  Passen- 
gers—Xeolioence. 

Passenpers  on  a  street  railway  could  alight 
on  either  side  of  the  car,  and  in  alighting  step 
down  on  a  level,  macadam  road  on  one  side,  or 
on  a  receding  gutter  on  the  other  side.  A  pas- 
senger in  an  open  summer  car  with  a  running 
board  on  each  side  stepped  off  on  the  gutter 
side,  and  in  so  doing,  the  step  being  a  little 
high,  she  lost  her  balance  and  tell  and  was  in- 
jured. The  accident  occurred  in  the  twilight  ^ 
The  gutter  was  made  by  grading  the  highway 
under  municipal  regulation  and  was  of  the 
general  character  of  gutters  alongside  country 
roads.  Held,  that  such  passenger  was  not  en- 
titled to  recover  for  the  injuries  sustained. 

[Bk].  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1231;  Dec.  Dig.  t  303.^] 

Mestrezat,  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Personal  Injury  action  by  George  D.  Sllgo 
and  another  against  the  Philadelphia  Rapid 
Transit  Company.  Judgment  for  defendant, 
and  plalntitfs  appeal.    Affirmed. 


•For  other  esses  see  sam*  topie  and  section  KUllBBR  in  Dee.  *  Am.  Digs.  U07  to  date,  *  Reporter  Indexes 
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Argued  before  MITOUEIX,  0.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

ThoB.  J.  Dufl  and  H.  B.  Painter,  for  appel- 
lants. Thomas  Learning  and  Chester  N. 
Farr,  Jr.,  for  appellee. 

ELKIN,  J.  The  learned  trial  judge  sub- 
mitted this  case  to  the  Jury,  which,  after  long 
deliberation,  reported  a  disagreement,  where- 
upon a  verdict  for  defendant  was  directed 
and  Judgment  entered  thereon. 

It  is  clear,  as  Indicated  by  the  course  of 
the  trial,  that  the  learned  court  In  the  first 
Instance  entertained  some  doubt  as  to  the 
Uabillty  of  tbe  defendant,  but,  after  more 
mature  deliberation,  concluded  that  there 
could  be  no  recovery  under  tbe  facts  and  the 
rules  of  law  applicable  thereto.  The  accident 
occurred  on  the  Old  York  road,  upon  which 
Is  laid  a  street  railway  line  with  the  consent 
of  the  municipality.  This  road  Is  of  the  gen- 
eral character  of  a  country  highway  with  tbe 
usual  ditches,  banks,  crossings,  drains,  and 
culverts  necessary  or  convenient  to  the  main- 
tenance of  such  a  highway.  At  the  point 
where  Bekert  avenue  Intersects  with  York 
road,  a  somewhat  temporary  sort  of  bridge 
made  of  planks  bad  been  constructed  over  tbe 
gutter,  thus  affording  a  passageway  for  vehi- 
cles and  travelers  using  the  highways.  Tbe 
street  railway  had  nothing  to  do  with  the  con- 
struction or  maintenance  of  the  highways  or 
the  so-called  bridge  in  question.  It  happened 
that  tbe  avenue  was  wider  than  the  bridge 
was  long,  but  the  public  authorities  were  re- 
q;K>nBlb1e  for  this  situation,  and  it  was  not 
either  the  right  or  the  duty  of  the  street  rail- 
way company  to  exercise  any  control  over  the 
highways,  nor  did  the  bprden  rest  upon  it  to 
furnish  a  different  kind  of  bridge,  or  platform 
or  landing  place  at  that  point  When  munic- 
ipal consent  was  obtained  to  lay  the  tracks  of 
the  street  railway  upon  the  public  road,  it 
became  the  duty  of  tbe  railway  company  to 
conform  its  line  to  the  established  grade  of 
the  highway  and  to  adjust  its  operation  to 
the  conditions  existing  on  the  ground.  This 
eliminates  from  the  case  all  questions  as  to 
the  construction  of  said  approaches  or  places 
to  alight  No  such  duty  rested  upon  the  ap- 
pellee company  at  the  point  of  accident. 

As  to  the  questions  whether  the  car  Was 
stopped  at  a  proper  place,  and  whether  notice 
should  have  been  given  the  passenger  before 
alighting,  we  agree  that  the  case  at  bar  Is 
ruled  by  Mahoney  v.  Rapid  Transit  Company, 
214  Pa.  180,  63  Atl.  429.  The  cases  are  al- 
most parallel  in  their  facts,  and  to  distinguish 
them  In  principle  would  require  a  refinement 
too  technical  to  have  any  force  in  tbe  practi- 
cal application  of  the  law.  Tbe  Injured  pas- 
senger was  riding  In  an  open  summer  car 
with  a  running  board  on  either  side.  On  one 
side  of  the  track  was  a  broad,  smooth,  level, 
macadam  surface,  and  on  tbe  other  side  there 
was  a  Uttle  depression  in  the  nature  of  a 
roadside  ditch  used  for  drainage  purposes.    It 


was  made  by  grading  the  roadway  under 

municipal  regulation  from  the  traveled  part 
of  the  highway  to  tbe  outer  side  of  the  same 
and  was  of  the  general  character  of  ditcbes 
or  gutters  alongside  of  country  roads.  Pas- 
sengers on  tbe  street  railway  could  alight  on 
either  side  of  the  car  and  in  alighting  oould 
step  down  on  tbe  level  macadam  road  on  one 
side  or  on  tbe  receding  gutter  side  on  the 
other.  In  the  present  case  the  complaining 
passenger  stepped  off  on  the  gutter  side,  and 
in  so  doing,  the  step  being  a  little  high,  she 
lost  her  balance  and  fell,  thus  receiving  the 
injuries  for  which  damages  are  sought  to  be 
recovered  In  this  action.  The  accident  occur- 
red on  a  May  evening,  in  the  twilight  The 
weight '  of  evidence  shows  that  It  occurred 
from  7  to  7:16  o'clock  In  the  evening,  al 
though  tbe  injured  lady  said  It  was  later. 
Tbe  car  bad  not  yet  been  lighted,  and  one  of 
the  witnesses  testified  It  was  light  enough  to 
read  a  newspaper.  Under  these  circumstan- 
ces, we  think  this  case  Is  squarely  ruled  by 
the  Mahoney  Case  above  cited. 
Judgment  affirmed. 

MESTREZAT,  J.  (dissenting).  I  cannot 
agree  with  the  disposition  made  of  this  case 
by  the  majority.of  the  court  and,  as  It  affects 
every  Individual  In  tbe  state  who  has  occa- 
sion to  use  a  street  railway,  I  will  submit  tbe 
reasons  for  my  conclusion.  The.  case  is  dis- 
posed of  by  an  opinion  which  cites  a  single 
authority  to  sustain  Its  conclusion,  but  which 
in  my  Judgment  as  I  shall  hereafter  point 
out  la  not  an  authority  for  the  principle 
which  controls  the  case  at  bar.  I  believe  the 
rule  announced  by  tbe  majority  Is  so  much  at 
variance  with  the  well-settled  doctrine  on  the 
subject  that  it  will  invite  legislation  which. 
In  seeking  to  correct  the  effects  of  tbe  deci- 
sion, may  Impose  too  great  responsibility 
upon  street  railway  companies. 

The  material  facts  of  the  case  which  were 
sufficient  to  send  it  to  a  Jury  are  not  In  dis- 
pute, or.  If  in  dispute,  were  sufficiently  sup- 
ported by  evidence  to  require  tbe  case  to  be 
submitted  to  tbe  Jury.  The  female  plaintiff 
was  a  passenger  on  one  of  defendant's  cars 
going  north  on  tbe  east  side  of  Old  York  road. 
and  desired  to  alight  at  Eckert  avenu&  She 
signaled  the  conductor,  who  stopped  the  car 
Just  short  of  the  uSual  place  of  stopping  at 
EiCkert  avenue.  The  plaintiff,  sitting  in  the 
third  seat  from  the  rear  of  the  car,  arose 
after  It  had  stopped  and  proceeded  to  alight 
by  way  of  the  running  board  at  tbe  east  side 
of  the  car.  This  was  the  proper  and  safe  side 
for  passengers  to  leave  the  car.  She  passed 
the  conductor,  and  as  she  was  stepping  from 
the  car  fell  into  a  ditch  and  was  injured. 
The  accident  occurred  between  7:30  and  8 
o'clock  on  May  8, 1005.  It  was  dark,  or  dusk. 
She  thought  she  was  alighting  at  the  usual 
place,  and  testified  that  before  making  the 
step  from  tbe  car  she  looked  to  the  ground, 
and  "they  all  looked  the  same,  the  ground 
looked  the  same" ;   that  "I  supposed  I  was 
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stepping  on  the  ground,  and  I  went  In  the 
dl^ch,  which  was  beyond  these  boards  at  the 
south  side  of  Bckert  aTenne."  At  the  north- 
east corner  of  the  Intersection  of  Bckert  ave- 
nue with  York  road,  there  Is  a  grocery  store. 
In  front  of  which  the  ditch  on  the  east  side  of 
Old  Tork  road  la  covered,  making  an  entirely 
safe  place  for  passengers  to  enter  and  alight 
from  cars  going  north  on  the  trolley  line  and 
Is  used  for  that  purpose.  The  ditch  Imme- 
diately south  of  this  covering  Is  also  covered 
with  planks  for  a  short  distance.  The  car 
stopped  south  of  these  planks  for  the  plaintiff 
to  leave  It,  and  she  stepped  into  the  unpro- 
tected ditch.  She  stepped  a  distance  of  three 
feet.  Instead  of  one  foot  which  -was  the  dis- 
tance to  the  ground.  The  conductor  testified 
that  he  knew  the  condition  of  the  place  at 
which  the  plaintiff  alighted,  and  that  he  did 
not  warn  her  of  the  danger  because  "I  had 
spoken  to  so  many  people  be^pre  that  and 
they  would  turn  round  and  give  me  the  laugh 
and  goon." 

The  plaintiff,  as  she  testified,  did  not  know 
of  the  ditch  where  the  accident  occurred. 
Tlie  conductor  should  have  stopped  the  car 
In  front  of  the  store,  which  was  the  usual 
and  safe  place  for  passengers  to  alight.  The 
place  at  which  she  did  alight  was  dangerous, 
and  so  known  to  the  conductor,  and  hence  to 
the  defendant  company.  The  majority  opin- 
ion holds  that  the  public  authorities  were  re- 
q)onslble  for  the  condition  of  the  street  at  the 
place  the  passenger  was  directed  to  alight, 
that  no  duty  rested  upon  the  company  to  pat 
the  place  In  proper  and  safe  condition,  and 
that  whether  the  car  was  stopped  at  a  proper 
place,  or  whether  notice  should  have  been 
given  to  the  passenger  before  alighting.  Is  de- 
termined adversely  to  the  plaintiff  by  Ma- 
honey  V.  Rapid  Transit  Company,  214  Pa.  180, 
63  Atl.  4Z9.  These  are  the  reasons  assigned 
by  this  court  for  Sustaining  the  action  of  the 
trial  court  In  directing  a  verdict  for  the  de- 
fmdaut  company. 

It  is  uniformly  held  that  a  street  railway 
company  Is  a  common  carrier,  and  that  Its 
duties  and  responsibilities  and  the  degree  of 
care  leqylred  of  it  In  the  carriage  of  passen- 
gers are  snbstantially  the  same  as  those  of 
a  Eallroad  company.  We  liave  time  and 
again  held  that  it  is  the  duty  of  a  carrier  of 
passengers  not  only  to  transport  the  passen- 
ger to  bis  destination  in  safety,  but  to  fur- 
nish a  safe  place  for  him  to  alight  In  the 
case  of  a  person  alighting  from  a  street  car. 
It  is  said  the  relation  of  carrier  and  passen- 
ger does  not  cease  until  he  gets  a  footing  up- 
on the  street  which  he  can  maintain.  Nellis 
on  Street  Surface  Railroads,  449.  But  the 
better  and  more  generally  accepted  doctrine 
Is  that  the  relation  continues  until  the  pas- 
senger has  reasonable  opportunity  to  leave 
the  car  and  roadway  of  the  company  after 
the  car  reaches  its  stopping  place.  Mtiton  v. 
Birmingham  Ry.,  Light  A  Power  Co.,  163 
Ala.  9S.  46  South.  151, 16  L.  B.  A.  (N.  S.)  467. 
Of  coursev  «  street  railway  company  cannot 


be  held  to  as  strict  accountability  In  furnish- 
ing a  place  fqr  a  passenger  to  alight  as  a  rail- 
road company.  The  former  must  discharge 
its  passengers  in  the  public  highway  and  at 
places  over  which  it  does  not  have  exclusive 
control,  and  hence  its  liability  is  different 
from  that  of  a  railroad  company,  which  has 
the  exclusive  control  over  Its  statlonal  facili- 
ties. It  Is  well  settled,  however,  that  a  street 
railway  company  must  exercise  care  In  the 
selection  of  the  place  at  which  it  discharges 
passengers.  This  is  the  doctrine  of  all  the 
authorities.  1  Fetter  on  Carriers  of  Passen- 
gers, {  64 ;  Middlesex  R.  R.  Co.  v.  Wakefield, 
103  Mass.  261 ;  Creamer  v.  Railway  Co.,  1156 
Mass.  320,  31  K.  E.  391,  16  U  R.  A.  490,  32 
Am.  St  Rep.  456;  Mobile  Light  &  R.  Co.  v. 
Walsh,  146  Ala.  200,  40  South.  559;  Foley  v. 
Brunswick  Traction  Co.,  66  N.  J.  Law,  637, 
50  Atl.  340;  Flack  v.  Nassau  Electric  R.  R. 
Co.,  41  App.  Div.  399,  68  N.  T.  Supp.  839; 
Henry  v.  Grant  Street  Electric  Ry.  Co.,  24 
Wash.  246,  64  Pac.  137;  Sweet  v.  Louisville 
Ry.  Co.,  113  Ky.  15,  67  S.  W.  4,  23  Ky.  L»w 
Rep.  2279.  In  Mobile  Light  &  R.  Co.  v. 
Walsh,  146  Ala.  290,  40  South.  659,  the  pas- 
senger signaled  the  conductor  to  stop  the  car, 
but  It  was  run  beyond  the  crossing,  to  a 
place  where  there  was  a  depression  in  the 
street  The  passenger  In  alighting  from  the 
car  stepped  Into  the  depression  and  Injured 
herself.  The  court  held  the  case  was  for  the 
Jury.  In  Bass  v.  Concord  Street  Ry.  Co.,  70 
N.  H.  170,  46  Atl.  1066,  the  passenger  request- 
ed the  conductor  to  stop,  which  he  did,  but 
It  was  at  a  place  a  few  feet  beyond  the  usual 
stopping  place.  In  leaving  the  car  the  pas- 
senger stepped  into  a  depression  in  the  high- 
way and  was  injured.  The  court  held  there 
was  sufficient  evidence  of  the  company's  neg- 
ligence to  go  to  the  Jury.  In  Topp  v.  United 
Rys.  ft  Electric  Co..  99  Md.  680,  69  AU.  62, 
the  car  was  run  beyond  tlie  point  where  the 
passenger  signified  his  desire  to  alight  In 
an  action  by  the  passenger  for  injuries  re- 
ceived while  alighting,  it  was  held  that  by 
stopping  at  the  place  there  was  an  implied 
Invitation  to  the  passenger  to  alight,  as  well 
as  an  Implied  representation  that  It  was  a 
proper  place  for  that  purpose.  Imposing  upon 
the  street  railway  company  the  duty  of  exer- 
cising the  utmost  degree  of  care  in  selecting 
a  safe  place.  In  our  own  case  of  Jagger  v. 
People's  Street  Ry.  Co.,  180  Pa.  436,  438,  36 
AU.  867,  868,  38  L.  R.  A.  786,  following  Cris- 
sey  V.  Hestonville,  Mantua  &  Falrmount  Pass. 
Ry.  Co.,  75  Pa.  83,  It  was  said  by  this  court: 
"It  is  the  duty  of  a  strtet  railway  company 
to  stop  its  cars  at  suitable  places  for  passen- 
gers to  leave  them,  and  remain  stationary 
long  enough  to  enable  them  to  do  so  safely." 
The  same  rule  applies  in  the  case  of  an  Inter- 
urban  railway  company.  Indiana  Union 
Traction  Co.  v.  Jacobs,  167  Ind.  86,  78  N.  E. 
325;  Joslyn  v.  Street  Ry.  Co.,  184  Mass.  65, 
67  N.  B.  866 ;  TUden  v.  Rhode  Island  Co.,  27 
B.  L  482,  63  Atl.  676;  McQoveru  r.  Interur- 
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ban  Ry.  Co.,  136  Iowa,  13,  111  N.  W.  412,  13 
L.  R.  A.  (N.  S.)  476. 

It  is  therefore  manifest  that  the  rule  an- 
nounced In  the  majority  opinion  Is  In  couflict 
with  the  well-settied  doctrine  throughout  the 
country.  It  is  not  a  question  of  who  con- 
structed the  bridge  or  platform  over  the 
ditch  at  the  place  the  plaintiff  alighted,  as 
contended  by  the  majority,  but  whether  the 
defendant  company  stopped  its  car  at  a  suit- 
able place  for  the  plaintiff  to  alight  The 
fact  that  the  municipal  authorities  liad  per- 
mitted the  place  of  the  accident  to  become 
unsafe  for  passengers  to  alight  from  the  de- 
fendant's cars  will  not  excuse  tb^  company 
for  stopping  its  car  at  tliat  point,  Icnown  by 
its  conductor  to  be  dangerous,  for  the  pur- 
pose of  discharging  passengers  from  its  cars. 
Leveret  t.  Shreveport  Beit  Ry.  Co.,  110  La. 
399,  34  South.  579 ;  Stewart  v.  St  Paul  City 
Ry.  Co.,  78  Minn.  85,  80  N.  W.  854.  The 
doctrine  announced  by  the  majority  of  the 
court  as  applicable  to  the  admitted  facts  of 
this  case  is  a  violation  of  the  settled  rule  of 
law  in  every  jurisdiction  and  is  supported  by 
no  authority,  English  or  American,  so  far  as 
I  know.  It  is  in  conflict  with  the  universal 
doctrine  that  imposes  upon  a  carrier  the 
highest  degree  of  care  in  the  protection  of  its 
passengers  until  they  are  discharged  from 
the  car  at  a  proper  and  suitable  place.  It 
permits  the  carrier  company  to  discliarge 
with  Impunity  its  passengers  at  any  hour  of 
the  night  at  the  most  dangerous  place.  It 
sustains  a  conductor  of  a  street  railway  com- 
pany, as  in  this  caiie,  who,  by  stopping  his 
car.  Impliedly  Invites  a  passenger  to  alight 
at  a  place  nnknown  to  the  passenger  but 
known  to  the  conductor,  to  be  dangerous. 
Such  a  doctrine,  I  submit,  is  not  supported 
by  reason  or  by  any  precedent  in  either  the 
common  or  civil  law. 

The  majority  opinion  cites  the  Mahoney 
Case  to  sustain  it  on  "the  questions  whether 
the  car  was  stopped  at  a  proper  place,  or 
whether  notice  should  tiave  been  given  to  the 
passenger  before  alighting."  This,  I  think, 
is  a  misapprehension  of  the  decision.  That 
case,  like  the  present  was  trespass  for  in- 
juries sustained  by  stepping  Into  a  ditch 
when  alighting  on  the  right-hand  side  of  a 
street  car  operated  on  Old  York  road.  As 
here,  it  was  contended  that  the  right-hand 
side  was  the  "unsafe  side"  on  which  to  alight 
but  this  court  said:  "Under  ordinary  cir- 
cumstances it  Is  obviously  the  safe  and  pru- 
dent thing  for  a  passenger  to  leave  the  car 
upon  the  right-liand  side."  Again,  recogniz- 
ing what  the  plaintiffs  allege  here  was  the 
duty  of  the  conductor  under  the  circumstan- 
ces when  he  saw  Mrs.  Sligo  about  to  step 
from  the  car,  the  opinion  in  the  Mahoney 
Case  says  (page  184  of  214  Pa.,  page  430  of  63 
Atl.):  "If  there  was  any  duty  upon  the  de- 
fendant company  under  the  circumstances, 
it  would  have  be«i  that  of  giving  warning  at 


the  precise  moment  of  leaving  the  car."  This 
is  the  opinion  of  the  court  as  to  the  duty  of 
a  conductor  under  circumstances  such  as  ex- 
isted in  the  present  case,  the  failure  in  the 
performanoe  of  wliich  would  be  clear  negli- 
gence. 

The  learned  trial  Judge  submitted  the  case 
at  bar  to  the  jury  In  a  charge,  a  part  of 
which  was  too  favorable  to  the  defendant, 
but  another  part  of  which  is  clearly  with- 
in well-established  doctrine.  Among  other 
things,  he  said:  "Having  stopped  the  car  at 
the  place  it  did  stop,  you  may  consider 
whether  or  not  the  employe  of  the  company- 
was  negligent  if  the  car  was  in  a  position 
where  a  passenger,  in  stepping  off,  might  step 
into  the  ditch  and  be  injured,  if  tiie  conduct- 
or did  not  warn  the  passenger  against  the 
possible  danger.  When  the  car  stops  any 
place,  there  is  a  tacit  invitation  to  alight. 
The  company  does  not  insure  the  passenger 
against  a  possible  accident  in  getting  off  a 
car,  but  where  a  car  is  on  the  edge  of  a 
ditch,  I  will  leave  it  to  you  to  say  if  it  was 
not  negligence  for  the  conductor  to  permit 
the  passenger  to  step  off  the  car  at  a  point 
opposite  a  ditch  without  a  warning  against  a 
possible  danger."  This  question  properly 
arose  under  the  evidence  submitted,  and  the 
jury  should  have  tieen  required  to  answer  It. 
The  law  as  there  stated  is  correct  and  was 
applicable  to  the  facts  disclosed  by  the  evi- 
dence in  the  case.  The  subsequent  action  of 
the  trial  judge,  when  the  jury  failed  to  agree, 
in  directing  a  verdict  for  the  defendant  was 
clearly  reversible  error. 

I  would  reverse  the  judgment  and  direct 
the  case  to  be  retried. 


(224  Fa.  mm 

OSBORNE  T.  SUNDHEIM  et  aL 

(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

TOBTB  (I  10*)— IKTBBFXBENOZ  WITH  EmFLOT- 

ICENT— Causx  of  Action. 

Plaintiff  bad  his  face  slightly  scratched  by 
a  collision  of  a  street  car  on  which  be  was  a 
passenger,  and  at  the  instance  of  an  acquain- 
tance instructed  an  attorney  to  sue 'the  com- 
pany. Physicians  employed  by  the  attorney 
and  by  the  railroad  company  reported  that  there 
was  no  evidence  of  injnrjr.  Plaintiff,  fearing  he 
would  lose  bis  position  in  a  department  store 
because  of  having  brought  the  action,  abandon- 
ed it.  Thereafter  he  was  dismissed  on  informa- 
tion given  as  to  the  extent  of  his  injuries.  He 
subsequently  sued  the  attorney  and  the  acqnain- 
tance  who  introduced  him  to  the  attorney  for 
damages  caused  by  loss  of  employment  Held, 
that  he  had  no  cause  of  action. 

[E}d.  Note. — For  other  cases,  see  Torts,  Dec. 
Dig.  {  10.»] 

Appeal  from  Court  oC  Common  Pleas,  Phil- 
adeipliia  County. 

Action  by  John  L.  Osborne  against  JoseiA 
Snndbelm  and  others.  Judgment  for  defend- 
ants, and  plaintiff  ai^ieals.    Affirmed. 
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AiEOcd  before  MITCHEIjIik  O.  J^  and 
FELX.,  BBOWN,  ME8TKBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  H.  Few,  for  appellant  W.  Horace 
H^bum,  for  appellees. 

PER  CURIAM.  The  plaintltT  was  a  pas- 
senger In  a  car  of  the  Philadelphia  Rapid 
Transit  Company  that  collided  with  another 
car,  and  bis  face  was  slightly  scratched  by 
a  piece  of  brolcmi  glass.  He  lost  no  time  and 
incurred  no  expense  because  of  the  Injury. 
At  the  Instance  of  an  acquaintance  he  went 
to  the  oflice  of  two  attorneys,  and  instructed 
them  to  bring  an  action  against  the  company. 
He  was  examined  by  a  physician  employed 
by  the  attorneys,  who  reported  to  them  and 
to  him  that  there  was  no  evidence  of  injury. 
He  was  subsequently  examined  by  a  physi- 
cian employed  by  the  transit  company  at  the 
office  of  the  physician  who  had  first  examin- 
ed him.  After  the  second  examination,  the 
plaintiff,  fearing  that  he  would  lose  bis  posi- 
tion In  a  department  store  in  wliicb  he  was 
employed  because  of  having  brought  the  ac- 
tion, directed  his  attorneys  to  abandon  it.aud 
they  did  so.  The  head  of  the  department  in 
which  he  was  employed  discharged  him  be- 
canse  of  information  received  whoi  the  offi- 
cers of  the  traction  company  were  making  an 
investigation  as  to  the  extent  of  his  injury. 
Tills  action  is  against  the  attorneys  and  the 
acquaintance  who  Introduced  the  plaintiff  to 
them  to  recover  damages  caused  by  the  loss 
of  employment 

This  was  the  whole  case  presented  by  the 
plaintiff,  and  all  that  raed  be  said  of  it  is 
that  tliere  was  an  entire  failure  to  establish 
a  caose  of  action,  and  that  a  verdict  for  the 
defendants  was  properly  directed. 

The  Judgment  is  affirmed. 

(224  Pa.  US) 

BRINE  V.  BRADT  et  aL 

(Supreme  Court  of  Ppnnsylvania.     March  15, 
1009.) 

1.  W11.L8  (S  324*)— ComxsT— QTmsnoNs  fob 
Just. 

On  an  inne  of  devisavit  vel  non,  the  saffl- 
dencT  of  the  evidence  is  always  for  the  court 
and  It  is  error  to  submit  the  question  to  the 
jniy  if  the  evidence  be  insufficient 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  769;    Dec.  Dig.  f  324.*] 

2.  Wnxei  (8  166*)— OowTisiv-SuFFicMWOT  aw 

EVIDEHCK. 

Eavidence  examined,  and  held  insufficient  to 
snstain  a  finding  that  the  execution  of  a  will 
was  procured  by  trick,  duress,  or  fraud  practic- 
ed opon  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Dt  I  166.*] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Amplication  by  Jennie  B.  Brink  for  the  pro- 
bate of  a  will.  The  proceedings  were  certi- 
fied to  tbe  orphans'  court,  and  an  Issue  was 


thereafter  certified  to  the  common  pleas,  con- 
testants being  Seldon  O.  Brady  and  others, 
and  from  the  Judgment  Brink  appeals.  Re- 
versed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

I.  H.  Bums,  R.  H.  Holgate,  and  William 
H.  Roe,  for  appellant  John  P.  Kelly,  E,  W. 
Thayer,  Joseph  O'Brien,  and  WllUam  J.  Fitz- 
gerald, for  appellees. 

ELKIN,  J.  This  is  a  contest  between  the 
beneficiary  named  in  tbe  will  of  testator  and 
other  relatives,  who  think  they  should  have 
been  the  objects  of  his  bounty.  The  will  was 
prepared  at  the  request  of  the  testator  by  a 
competent  scrivener,  and  was  executed  In 
due  form  in  the  presence  of  two  subscribing 
witnesses.  When  It  was  produced  for  pro- 
bate, a  caveat  was  filed  by  two  nephews  not 
named  In  the  will,  protesting  against  its  be- 
ing probated  by  tbe  register  of  wills.  The 
execution  of  the  will  was  duly  proven,  and 
no  question  was  raised  as  to  the  signature 
of  the  testator;  the  Issue  being  as  to  this 
testamentary  capacity,  undue  influence  and 
fraud,  artifice  or  deceit  in  connection  with 
the  making  of  the  instrument  The  testimo- 
ny offered  was  not  sufficient  to  sustain  the< 
allegation  of  testamentary  Incapacity,  but 
certain  disputable  questions  arose  which  It 
was  deemed  proper  to  have  determined  by 
the  orphans'  court,  and  the  proceedings  were 
certified  accordingly.  After  a  prolonged  hear- 
ing in  that  court  and  before  a  final  disposi- 
tion of  the  case,  demand  was  made  by  an 
heir  at  law  of  tbe  decedent  for  an  Issue  to 
t>e  certified  to  the  court  of  common  pleas  In 
order  to  have  certain  questions  of  fact  de- 
termined by  a  Jury.  The  issue  certified  con- 
tained two  questions:  (a)  Whether  the  exe- 
cution of  the  alle$;ed  will  was  procured  by 
trick,  deception,  imposition,  duress,  or  fraud 
practiced  on  tbe  decedent;  and  (b)  whether 
the  execution  of  tbe  alleged  will  was  pvo- 
cured  by  the  exercise  of  tindue  Influence  over 
the  decedent  As  the  case  then  stood,  the 
execution  of  the  will  had  been  duly  proven, 
the  testamentary  capacity  of  the  testator  es- 
tablished, and  only  the  questions  of  undue 
influence  and  of  triclc,  artifice,  duress,  and 
fraud  remained  to  be  determined  by  the  Jury. 
At  tbe  trial  the  learned  court  below  very  prop- 
erly held  that  the  evidence  was  not  sufficient 
to  stistain  the  allegation  of  undue  influence, 
and  a  verdict  was  so  directed.  This  eliminates 
everything  from  the  case  except  tbe  first  ques- 
tion in  the  Issue  certified,  and  It  must  now  l>e 
determined  whether  the  evidence  produced  at 
the  trial  is  sufficient  to  sustain  the  verdict 
retnrned  by  tbe  Jury. 

The  affirmative  of  the  Issue  was  on  the 
proponent  of  the  will.  She  met  tbe  burden 
by  producing,  as  witnesses,  the  counsel  who 
prepared  tbe  will  at  the  request  of  the  tes- 
tator, and  who  retained  it  In  his  custody 
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after  its  execution;  by  three  other  persons 
who  ideutitled  the  signatures  of  the  subscrib- 
ing witnesses;  by  three  ];>erson8  who  Identi- 
fied the  signature  of  the  testator;  by  one 
person,  not  a  witness  to  the  win,  but  who 
was  present  In  the  room  when  It  was  exe- 
cuted and  saw  the  testator  sign  his  name  and 
the  two  subscribing  witnesses  attest  the  same. 
The  will  In  the  handwriting  of  the  scrivener 
who  wrote  it,  and  signed  by  the  testator  who 
made  it  in  the  presence  of  witnesses  who  at- 
tested it,  was  then  offered  In  evidence.  This 
made  out  a  strong  prima  facie  case  in  favor 
of  the  plaintiff,  and  placed  upon  the  defend- 
ants the  burden  of  establishing  by  sulhclent 
testimony  that  the  execution  of  the  will  was 
procured  by  trick,  deception,  artifice,  imposi- 
tion, duress,  or  fraud  practiced  on  the  dece- 
dent We  have  examined  with  care  the  tes- 
timony covering  more  than  500  pages  of  rec- 
ord, without  finding  a  witness  who  testified 
to  a  single  fact  directly  bearing  upon  the  al- 
legation. No  one  denies  that  the  scrivener 
wrote  the  will  as  be  testified,  and  it  is  con- 
ceded to  be  in  his  handwriting.  No  one  says 
that  the  two  subscribing  witnesses  did  not 
attest  the  execution  of  the  will,  or  that  the 
witness  Llsk  was  not  present  and  saw  the 
_  testator  and  the  suljscrlbing  witnesses  sign 
'  their  names.  No  one  denies  that  after  the 
execution  of  the  will,  it  was  left  with  the 
counsel,  who  wrote  it  for  safe-keeping,  and 
that  It  was  produced  by  him  for  probate  aft- 
er the  death  of  the  testator.  All  of  these 
facts  were  affirmatively  established,  and  the 
will  Itself  is  the  absolute  confirmation  of 
them.  The  testimony  of  the  cloud  of  wit- 
nesses si>oken  of  at  the  argument  does  not 
directly  controvert  a  single  fact  established 
by  the  positive  evidence  produced  by  the 
plaintiff,  nor  is  it  sufficient  to  sustain  an  in- 
ference that  the  wUl  was  not  executed  in 
the  manner  proven.  Much  of  this  testimony 
relates  to  the  question  of  undue  Influence, 
but  this  Is  no  longer  in  the  case.  A  large 
portion  of  it  goes  to  the  improbability  of  the 
testator  being  in  the  office  of  the  scrivener 
the  day  he  prepared  the  will.  All  of  this  evi- 
dence Is  negative  in  character,  and  in  no 
Instance  does  it  approach  the  standard  of 
clear,  precise,  indubitable  proof  required  to 
overcome  written  instruments.  By  this  tes- 
timony it  was  attempted  to  be  shown  that  be- 
cause the  testator,  several  weeks  before  he 
went  to  the  office  of  the  scrivener  to  have  his 
will  prepared,  had  been  quite  ill,  and  that 
this  illness  had  continued  for  an  indefinite 
period,  'no  witness  undertaking  to  fix  the 
exact  date  when  the  testator  was  able  to 
leave  his  room,  or  when  he  did  so,  he  could 
not  possibly  have  been  in  Scranton,  a  short 
distance  away,  on  the  day  the  wlU  was  pre- 
pared. No  witness  testified  to  a  single  fact 
that  made  it  impossible  for  the  testator  to 
be  in  the  office  of  the  scrivener  on  the  day 
the  will  was  writtoi.    It  was  an  attempt  to 


overcome  facts  established  by  witnesses  who 
saw  and  beard  with  their  own  eyes  and 
ears,  by  testimony  coming  from  Interested 
sources,  the  -force  and  ehect  of  which  was 
that  It  could  not  be  so,  because  the  testator 
had  been  confined  to  his  room  some  Wbeka 
prior  to  that  date,  and  had  not  sutllciently 
recovered  to  go  up  to  Scranton  that  day. 
Not  one  of  these  witnesses  saw  bim  In  his 
room  any  considerable  part  of  that  day,  and 
most  of  them  no  part  of  it,  and  they  did  not 
attempt  to  account  for  his  whereabouts.  On 
the  other  hand,  a  witness,  called  by  plaintiff, 
and  not  connected  with  the  estate,  positively 
testified  that  he  saw  testator  in  the  office  of 
the  scrivener  on  the  day  mentioned,  and 
talked  with  him  on  the  streets.  There  is  no 
case  In  the  books  in  which  an  Instrument  In 
writing,  solemnly  executed  with  all  the  for- 
malities of  law,  has  been  set  aside  upon  such 
flimsy,  unsatisfactory,  and  negative  testimo- 
ny. Clearly  the  evidence  was  Insufficient  to 
sustain  the  allegation,  and  it  was  the  duty 
of  the  court  to  so  have  Instructed  the  Jury. 
In  cases  of  this  character  the  sufficiency  of 
the  evidence  is  always  for  the  court,  and  it 
Is  €nov  to  submit  the  question  to  the  Jury 
if  the  evidence  be  insufficient  Sartwell  ▼. 
Wilcox,  20  Pa.  117;  Lower  v.  Clement,  25 
Pa.  63;  Sllveus  v.  Porter,  74  Pa.  448;  Canff- 
man  ▼.  Long,  82  Pa.  72.  To  permit  the  Judg- 
ment to  stand  under  the  facts  of  this  case 
would  be  to  substitute  the  guess  of  a  Jury 
for  the  solemn  act  of  a  testator  having  testa- 
mentary capacity,  and  without  any  undue  in- 
fluence having  been  exercised  over  him. 

Judgment  reversed,  and  Issue  set  aside  In 
order  that  the  will  may  be  admitted  to  pro- 
bate. 


(224  Pa.  178) 
STANDARD  LEATHER  CO.  v.  INSURANCE 
CO.  OF  NORTH  AMERICA  et  al. 

(Supreme  CSoart  of  Pennsylvania.     March  22, 
1809.) 

IWSUBANClt    (8    229*)— CANCELtATIOK   0»  POL- 

iCT— Notice  to  Agent. 

The  agent  of  insured  had  full  power  to 
place  a  large  line  of  insurance  in  various  com- 
panies, with  power  to  cancel  the  policies  and  re- 
place them  without  special  authority,  and  cor- 
rect the  expiration  book  every  six  months. 
Held,  that  he  was  the  proper  person  on  whom 
the  iDsurance  company  might  serve  notice  of 
cancellation  of  policies  procured  for  his  prin- 
cipal. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  603 ;   Dec  Dig.  {  229.*] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Actions  by  the  Standard  Leather  Company 
against  the  Insurance  Company  of  North 
America,  the  Hartford  Fire  Insurance  Com- 
pany, and  the  Spring  Garden  Insurance  (3om- 
pany.  Judgments  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 
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The  (olIowlDg  Is  the  opinion  of  Bhafer,  J., 
in  the  court  below. 

"This  case,  with  about  16  others,  in  which 
the  same  company  is  plaintiff  against  a  num- 
ber of  other  insurance  companies,  was  tried 
by  the  court  without  a  Jury;  a  Jury  trial 
baring  been  dispensed  with  by  writing  (lied. 
The  cases  were  not  all  tried  together,  and 
the  present  case,  with  two  others  was  taken 
np  for  trial  before  a  Jury  and  afterwards 
submitted  to  the  court  upon  testimony  al- 
ready taken  and  other  testimony  to  be  taken. 
We  find  the  facts  of  the  case  to  be  as  fol- 
.lowB: 

"Findings  of  Facts. 

"(1)  The  Standard  Leather  Company  ia  a 
corporation  under  the  laws  of  this  common- 
wealth, and  in  and  before  May  1901,  was  the 
owner  of  a  factory  at  Cheswlck,  Pa.,  as  well 
as  a  factory  in  Allegheny,  Pa.  The  factory 
at  Cheswidt  was  for  the  making  of  patent 
leather  and  other  leather  products,  and  the 
plant  there  constituted  a  more  or  less  haz- 
ardous Insurance  risk. 

"(2)  On  May  28.  1904,  an  arrangement  was 
entered  into  between  the  plaintiff  company 
and  the  Negley  &  Clark  Company,  a  firm  of 
insarance  brokers,  in  the  city  of  Pittsburg, 
which  on  May  31,  1904,  was  confirmed  by  a 
letter  written  by  Negley  &  Clark  Company 
to  the  plaintiff  company,  proposing  an  em- 
ployment as  brokers  to  procure  insarance  for 
the  plant,  which  proposal  was  accepted  verb- 
ally by  the  company. 

"(3)  The  substance  of  this  letter,  so  far  as 
it  concerns  the  Cheswlck  plant,  is  that  the 
Negley  &  Clark  Company  have  examined  the 
policies  already  in  force  on  that  plant,  and 
find  the  line  of  Insurance  to  be  in  exceedingly 
poor  condition  amounting  to  only  about  $38,- 
OOO,  of  which  only  $10,000  was  good,  and 
they  agreed  to  place  $78,000  on  the  plant  in 
good  companies,  and  at  the  end  of  the  letter 
they  say  that  they  will  have  a  special  expira- 
tion book  made  for  the  plant,  and  agreed 
that,  if  they  will  send  it  every  six  months  to 
their  office,  they  will  check  it  over,  verifyin; 
it  with  their  records;  the  whole  letter  being 
made  part  thereof. 

"(4)  The  N^ley  &  Clark  Company  there- 
upon proceeded  to  endeavor  to  place  the  in- 
surance desired  by  the  plaintiff.  For  the 
purpose  of  doing  so,  they  sent  an  agent  or 
agents  to  a  large  number  of  insurance  offices 
In  the  city  of  Pittsburg,  among  others  to  the 
office  of  the  agent  representing  the  company 
defendant  in  this  case,  and  procured,  to  be 
signed  by  it  and  numerous  other  companies, 
a  writing  commonly  called  an  insurance  bind- 
er; the  form  of  Instrument  being  as  follows: 
'Pittsburg,  Pa.,  June  9,  1904.  Fire  Insurance 
b  hereby  made  binding  for  Standard  Leather 
Company  on  general  form,  situate  Cheswlck, 
Pa.  Forms  to  be  furnished  by  Negley  & 
Clark  Company.  Policies  to  issue.  The  in- 
surance on  this  binder  ahall  become  void  and 


cease  (without  further  botice)  upon  issue  and 
delivery  of  policies  at  the  office  of  the  Negley 
&  Clark  Company,  or  the  said  insurance 
may  be  canceled,  at  any  time  during  the  life 
of  this  binding  agreement,  as  provided  for  in 
the  printed  conditions  of  the  form  of  policy 
in  use  by  companies  hereto.  Rate,  two  per 
cent.  Time,  one  year  from  June  10,  1904.' 
This  was  signed  by  J.  W.  Kennedy,  agent  of 
the  insurance  company,  in  the  amount  of  $2, 
000,  and  delivered  to  Negley  &  Clark  Com- 
pany. 

^'(5)  On  the  same  day  the  agent  drew  up 
a  policy  in  accordance  with  the  binder,  but 
did  not  deliver  it. 

"(6)  On  June  13,  1904,  the  company  order- 
ed a  cancellation,  and  on  June  16,  1904,  Ken- 
nedy, the  agent  who  signed  the  binder,  sent 
to  Negley  &  Clark  Company  a  notice  of  can- 
cellation, which  notice  was  received  by  Neg- 
ley &  Clark  Company  without  objection,  and 
the  binder  was  marked  'O.  C.,'  meaning  or- 
der canceled. 

"(7)  Neither  in  this  case,  nor  any  of  the 
other  cases  tried  with  it,  did  Negley  &  Clark 
Company  inform  the  plaintiff  that  they  had 
obtained  the  binder,  or  that  it  had  been  can- 
celed, until  after  the  loss  claimed  for.  A 
large  number  of  other  companies  which  had 
signed  similar  binders,  or  delivered  policies 
to  Negley  &  Clark  Company,  gave  notice  of 
cancellation  about  the  same  time  to  Negley 
&  Clark  Company,  who,  without  notifying 
the  principal,  proceeded  to  attempt  to  pro- 
cure other  insurance,  and  did  procure  some 
other  insurance  thereafter,  not  to  take  the 
place  of  any  particular  policy  which  was 
canceled,  but  in  general  endeavor  to  fill  up 
the  line  of  Insurance  they  were  attempting  to 
procure. 

"(8)  The  form  of  policy  of  insurance  re- 
ferred to  In  the  binder  is  that  commonly  call- 
ed standard  form  of  fire  insurance  policy  of 
New  York  or  Pennsylvania.  The  portion  of 
that  policy  which  relates  to  cancellation  is  as 
follows:  'This  policy  shall  be  canceled  at 
any  time  at  the  request  of  the  insured,  or  by 
the  company  by  giving  five  days'  notice  of 
such  cancellation,'  with  a  provision  At  to  the 
disposition  of  the  premium,  in  case  the  pre- 
mium has  been  actually  paid. 

"(9)  On  the  night  of  July  12,  1904,  the 
Cheswlck  plant  of  the  plaintiff  company  was 
destroyed  by  fire,  causing  a  loss  of  over  $93,- 
000. 

"(10)  Within  a  day  or  two  after  the  fire 
the  plaintiff  company  communicated  with 
Negley  &  Clark  Company,  and  werfe  inform- 
ed by  them  that  they  had  in  force  about  $39.- 
000  of  insurance,  and  telling  them  at  the 
same  tim^  that  they  had  had  a  much  larger 
amount,  but  that  it  had  been  reduced  by  can- 
cellation, and  that  a  large  number  Of  com- 
panies had  t»nceled  their  risks  before  the 
fire. 

"(11)  No  objection  was  made  by  the  plain- 
tiff company  to  Negley  &  Clark  Company  as 
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to  their  having  received  notices  of  cancella- 
tion or  permitting  the  cancellation  to  be 
made,  and  the  company  proceeded  to  make 
proofs  of  loss.  ui>on  the  polldes  then  In  pos- 
session of  Negley  &  Clark  Company,  and  ad- 
Justed  the  loss  upon  those  policies  with  the 
various  companies,  and  received  payment 
thereof. 

"(12)  About  a  week  after  the  Are,  while  the 
adjustment  of  the  loss  was  proceeding,  Neg- 
ley &  Clark  Company  showed  to  the  presi- 
dent of  the  plaintiff  company  the  binders  In 
question  in  this,  and  in  the  other  cases,  and 
pointed  out  to  him  which  of  the  policies  were 
canceled  and  which  were  not  Some  time  in 
the  latter  part  of  July  thereafter,  the  plain- 
tiff called  on  Negley  k  Clark  to  furnish  them 
the  names  of  the  companies  whose  policies  or 
binders  were  claimed  to  be  canceled,  and 
Negley  &  Clark  at  first  declined  to  give  the 
information,  but  afterwards  upon  formal  de- 
mand made  they  did  so,  and  the  binders  and 
.information  as  to  the  numbers  and  amounts 
of  the  policies,  which  were  claimed  to  be 
canceled,  were  furnished  to  the  plaintiff. 
The  date  when  the  Information  in  question 
was  furnished  to  the  plaintiff  by  Negley  & 
Clark  Company,  after  a  demand  by  their 
counsel,  does  not  definitely  appear  but  ap- 
pears to  bave  been  about  the  first  ww3i  of 
August,  1904. 

"(13)  No  notice  of  the  fire  was  given  to  the 
defendant  company  until  proofs  of  loss  were 
delivered  to  it  August  12,  1901,  and  no  notice 
was  then  given,  except  the  proof  of  loss  it- 
self. A  form  of  policy  referred  to  provides 
that,  'if  fire  occur,  the  insured  shall  give  im- 
mediate notice  of  any  loss  thereby  in  writing 
to  this  company';  and  further  provides  that 
'no  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  nntll  after  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements.'  It  was  admitted  that 
neither  in  this  case  nor  any  other  case  tried 
with  it  was  any  premium  paid. 

"(14)  On  August  12th  proofs  of  loss  wer» 
furnished  to  the  company,  which  were  re- 
turned with  the  statement  In  some  form  or 
other  that  the  company  was  not  on  the  list 

"(15)  It  was  admitted  on  the  trial  that  the 
amount  of  loss  and  the  amount  of  the  total 
insurance  was  such  that  If  the  defendants 
are  liable,  they  are  liable  for  the  whole 
amount  of  the  plaintiff's  claim,  being  $2,0(M>, 
with  interest  from  October  16,  1904. 

"Conclusions  of  Law. 

"(1)  The  proof  by  the  plaintiff  of  the  exe- 
cution of  the  binder  by  defendants'  agent 
makes  a  prima  facie  case  for  the  plaintiff. 
The  defense  is,  first  that  the  insurance  was 
canceled;  and,  second,  that,  if  it  was  not 
the  defendants  are  relieved  from  liability  by 
the  failure  of  plaintiff  to  give  notice  of  the 
fire  according  to  the  terms  of  the  policy. 

"(2)  The  cancellation  relied  on  in  this  case, 


and  all  the  other  cases  tried  with  it,  con- 
sists of  a  written  or  verbal  five  days'  notice 
under  the  terms  of  the  policy  referred  to  in 
the  binder,  or  of  the  policies  themselves, 
where  policies  were  delivered,  and  the  valid- 
ity of  this  cancellation  is  not  in  question 
except  in  one  particular;  that  is,  whether, 
under  all  the  circumstances  of  the  case,  the 
notice  of  cancellation  to  Negley  &  Clark 
Company  was  sufficient  This  depends  upon 
the  nature  of  the  agency  of  Negley  &  Clark 
Company  for  the  plaintiff. 

"(3)  It  is  stated  by  counsel  that  so  far  as 
they  can  find,  no  case  has  been  decided  in 
this  commonwealth,  involving  the  question 
of  the  sufficiency  of  notice  of  cancellation  of 
a  binder  or  a  policy  to  the  agent  who  procur- 
ed it  but  a  number  c^  cases  have  been  cited 
from  other  Jurisdictions.  In  some  of  these 
cases  a  notice  given  to  a  broker  to  procure 
Insurance  was  held  insufficient  and  in 
others  it  was  held  to  be  good,  according  to 
the  nature  of  the  broker's  employment. 
There  would  seem  to  be  no  doubt  that  a 
broker  who  was  employed  to  procure  a  par- 
ticular policy  or  policies  of  Insurance  would 
not  be  a  proper  person  upon  whom  to  serve 
a  notice  of  cancellation,  for  the  reason  that ' 
his  agency  ended  with  the  procurement  of  a 
particular  policy,  and  in  that  case  it  would 
seem  to  make  no  difference  whether  he  had 
delivered  the  policy  to  the  principal,  or  in- 
formed him  of  bis  having  procured  it  or  not 
On  the  other  hand.  It  was  held  in  some  of 
the  cases  cited  by  counsel  that  a  notice  of 
cancellation  might  properly  be  given  to  one 
who  was  a  general  agent  to  procure  insur- 
ance for  Ills  principal  with  a  general  author- 
ity to  procure  insurance  up  to  a  certain 
amount  and  entire  discretion  as  to  the  com- 
pany's rates  of  premiums  and  amounts  of 
policies.  Hermann  v.  Niagara  Fire  Ins.  Ca. 
100  N.  Y.  411,  3  N.  B.  841.  63  Am.  Rep.  197 ; 
Stone  V.  Franklin  Fire  Insurance  Company, 
105  N.  T.  643,  12  N.  B.  45.  We  are  of  the 
opinion  that  the  rule  indicated  la  these  cases 
is  the  correct  one. 

"(4)  It  becomes  necessary,  therefore,  to 
determtoe  what  was  the  nature  of  the  em- 
ployment of  Negley  &  Clark  by  the  plaintiff 
company,  which  is  to  be  gathered  from  tbe 
leUer  of  May  31st  in  which  Negley  &  Clark 
Company  undertake  to  pot  In  writing  tbe 
agreements  and  proposals  which  had  been 
made  shortly  before  between  tbe  parties, 
and  which  was  afterwards  accepted  by  the 
plaintiff,  and  this  interpreted  by  the  con- 
duct of  the  parties  thereafter.  The  letter 
in  question  states  that  they  bave  examined 
the  insurance  which  the  plaintiff  then  has, 
and  find  it  in  very  poor  condition,  and  they 
agree  to  place  $76,0(X)  on  It  in  good  com- 
panies at  a  lower  rate  and  to  have  a  special 
expiration  book  made  for  the  plaintiff  com- 
pany, to  go  over  it  every  six  months  for  the 
plaintiff,  and  check  It  over,  verifying  it  with 
their  own  records.    It  is  very  evident  that 
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this  was  Intended  to  authorize  the  agents 
to  cancel  such  of  the  existing  policies  as 
they  thought  were  not  good,  and  to  get  other 
policies  which  they  should  deem  better,  In 
sach  companies  as  they  pleased,  for  such 
amounts  as  they  pleased,  and  for  such  pre- 
miums as  they  could,  and  that  the  employ- 
ment was  expected  to  continue  Indefinitely 
Is  shown  by  the  agreement  to  check  up  the 
expiration  book  furnished  the  company  with 
the  records  kept  4>y  the  agents  every  six 
months  thereafter.  It  Is  also  evidently  In- 
tended to  authorize  the  agents  to  procure 
policies  from  time  to  time  to  take  the  place 
of  any  that  should  be  canceled,  at  least,  un- 
til the  whole  $75,000  of  Insurance  was  pro- 
cured, and  there  can  be  no  doubt  that.  If  In 
the  course  of  this  employment  the  agents 
procared  Insurance  which  they  shonld  dis- 
cover to  be  undesirable,  they  would  have 
power  to  cancel  the  risk  without  special  au- 
thority from  their  employers.  We  are  of 
the  opinion  that  under  these  cbrcnmstances 
Negley  &  Clark  Company  were  agents  of  the 
plaintur,  to  whom  notice  of  cancellation  of 
policies  of  insurance  procured  by  them  might 
pr«^>eriy  lie  given,  so  long  at  least,  as  the 
matter  was  in  fieri,  and  they  were  engaged 
In  the  endeavor  to  procure  the  amount  of  in- 
sarance  agreed  upon,  and  had  not  commu- 
nicated to  their  principal  what  insurance 
they  bad,  nor  delivered  policies  or  binders  to 
it  If  this  Is  not  the  rule  under  such  circum- 
stances, great  Inconvenience  would  result 
both  to  the  agent  and  the  principal.  The 
principal  would  receive  notice  of  cancella- 
tion of  insurance  of  which  he  never  heard, 
and  would  be  required  to  communicate  the 
same  to  his  agent,  in  order  that  the  gap  left 
in  his  line  of  insurance  might  be  filled,  and 
tills  might  result  In  a  loss  of  the  benefit  of 
the  five  days'  clause,  or  at  least  a  part  of 
it  wltboat  any  corresponding  benefit  what- 
ever. 

"We  are  of  opinion,  therefore,  that  the 
contract  of  Insurance  sued  upon  in  this  case 
was  duly  canceled  before  the  loss  occurred, 
and  therefore  direct  that  Judgment  be  en- 
tered for  the  defendant" 

In  another  of  the  opinions  filed  Shafer,  J., 
held  that  the  rule  announced  above  applied 
even  where  Negley  &  Clark  Company  repre- 
sented the  Insurance  company,  as  well  as 
the  insured. 

Argned  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN  and  STEWART,  JJ. 

J.  S.  Ferguson,  for  appellant  W.  K.  Jen- 
nings and  D.  C.  Jennings,  for  appellee  In- 
iurance  Oo.  of  North  America.  Brown  & 
Stewart,  for  appellee  Spring  Garden  Ins. 
Co.  of  niiladelphla. 

PER  CURIAM.  The  Judgments  in  these 
cases  are  affirmed  on  the  opinion  of  Judge 
Shafer. 


(124  Pa.  KM) 
COMMONWEALTH   t.   CALDWELL  et  «1. 
(No.  1.) 

(Supreme  Court  of  Pennsylvania.     March  15, 
1909.) 

1.  Depositabieb  (J  7*)— DEPOsrrs  or  Publio 
Honeys— Bonds. 

Under  Act  June  15,  1807  (P.  Ia  157),  and 
Act  Feb.  17,  1906  (P.  L.  45),  the  beads  taken 
by  the  State  Treasurer  from  state  depositaries 
are  not  effective  until  the;r  are  approved  by  the 
board  of  revenue  commissioners  and  the  banking 
commissioner,  and  the  treasurer  cannot  accept 
a  bond  without  the  approval  of  the  board,  and 
the  board  cannot  surrender  a  bond  without  the 
approval  of  the  treasurer. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  {  7.*] 

2.  Defosftabiks  (I  7*)— Deposits  of  Pubuo 

MORKT— LlABII.ITIKa  ON  BONDB. 

A  surety  on  a  bond  given  under  Act  June 
15,  1897  (P.  L.  157),  to  secure  deposits  made  by 
the  State  Treasurer,  is  not  discharged  thereon 
b^  a  resolution  of  the  board  of  revenue  commis- 
sioners and  banking  commissioner,  authorizing 
such  surrender  and  the  acceptance  of  other 
bonds  without  the  approval  of  the  State  Treas- 
urer. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Dec  Dig.  I  7.*] 

3.  Depositabieb  (|  7*)— Deposit  of  Pubuo 
Moneys— LiABiuTT  on  Bonds. 

Bonds  given  by  state  depositaries  to  secure 
the  state  funds  are  continuing  obligations  to 
protect  the  state  against  loss,  so  long  as  moneys 
are  deposited  in  institutions  giving  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Dec.  Dig.  i  7.*] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County 

Action  by  the  Commonwealth  against  John 
Caldwell,  Jr.,  and  others.  From  au  order  dis- 
charging rule  to  open  Judgment,  Joshua 
Rhodes  appeals.    Affirmed. 

Rule  to  open  judgment  entered  on  a  war- 
rant of  attorney  contained  In  a  bond  of  sure- 
tyship given  by  a  state  depositary.  From  the 
record  it  appeared  that  the  form  of  the  bond 
was  as  follows: 

"Whereas,  James  S.  Beacom,  State  Treas- 
urer of  the  commonwealth  of  Pennsylvania, 
has,  with  the  approval  of  the  board  of  reve- 
nue commissioners  selected  the  Allegheny  Na- 
tional Bank  of  Pittsburg,  Pa.,  as  a  depository 
of  state  funds,  and  has  deposited  with  said 
bank  the  sum  of  two  hundred  ninety-eight 
thousand  six  hundred  and  sixty-four  67-100 
dollars  ($298,664.67),  lawful  money  of  the 
United  States  of  America ; 

"And  whereas,  for  the  security  of  the  com- 
monwealth of  Pennsylvania,  the  board  of  di- 
rectors of  said  the  Allegheny  National  Bank 
at  a  regular  meeting,  held  at  Pittsburg,  Pa., 
on  the  6th  day  of  May,  1898,  did  authorize 
the  said  the  Allegheny  National  Bank  to  en- 
ter into  an  obligation  to  the  commonwealth 
of  Pennsylvania  for  the  repayment  of  said 
money,  with  interest  thereon,  in  accordance 
with  the  act  of  Assembly  in  such  case  made 
and  provided,  which  obligation  was  authoriz- 
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ed  to  be  signed  by  the  president  of  said  bank 
and  attested  by  the  cashier  thereof,  who  was 
also  authorized  to  affix  thereto  the  corporate 
seal  of  said  bank: 

"Now,  know  all  men  by  these  presents,  that 
In  pursuance  of  the  foregoing  resolution  of 
the  board  of  directors  of  the  Allegheny  Na- 
tional  Bank  of  Pittsburg,  Pa.,  In  the  state  of 
Pennsylvania,  is  held  and  firmly  bound  under 
the  commonwealth  of  Pennsylvania,  In  the 
sum  of  two  million  dollars  ($2,000,000.00),  law- 
ful money  of  the  United  States  of  America,  to 
be  paid  to  the  said  commonwealth  of  Pennsyl- 
vania, her  certain  attorneys  or  assigns,  to 
which  payment,  well  and  truly  to  be  made, 
the  said  the  Allegheny  National  Bank  doth 
bind  itself  firmly  by  these  presents. 

"Sealed  with  the  corporate  seal  of  said 
bank  and  dated  the  14th  day  of  May,  the 
year  of  our  Lord,  one  thousand  eight  hundred 
and  ninety-eight 

"The  condition  of  this  obligation  is  such 
that  If  the  above  bounden  the  Allegheny 
National  Bank  shall  faithfully  and  honestly 
keep  and  account  for  such  funds,  moneys, 
chattels  or  other  property  of  the  common- 
wealth of  Pennsylvania,  which  now  are  or 
shall  hereafter  remain  on  deposit  with  or  be 
in  custody  and  keeping  of  the  said  the  Alle- 
gheny National  Bank  and  shall  pay  over,  de- 
liver and  account  for  the  same,  and  any  and 
every  part  thereof,  from  time  to  time  and  at 
any  time  when  the  same  shall  be  demanded, 
to  or  upon  the  order  of  the  said  James  S. 
Beacom,  State  Treasurer,  as  aforesaid,  or  of 
his  successor  in  office,  and  shall  also,  from 
time  to  time,  when  the  same  shall  be  demand- 
ed by  the  said  James  S.  Beacom,  or  his  suc- 
cessor in  office,  pay  to  him  or  to  his  order  for 
the  use  of  the  commonwealth  the  whole  or 
any  part  of  such  sum  or  sums  of  money,  de- 
posited as  aforesaid,  as  the  said  the  Alle- 
gheny National  Bank  may  owe  to  the  com- 
monwealth of  Pennsylvania;  and  shall  also 
pay  c'^"T  to  the  said  James  S.  Beacom,  State 
Trea&uier,  or  bis  successor  in  office,  for  the 
use  of  the  commonwealth,  interest  on  said 
moneys  at  the  rate  of  one  and  one-half  per 
centum  per  annum  on  all  dally  balances,  pay- 
able semi-annnally,  then  this  obligation  to  be 
void,  otherwise  to  be  and  remain  in  ftill  force 
and  virtue. 

"And  further,  the  obligor  above  named,  up- 
on the  happening  of  any  default  in  the  pay- 
ment of  principal,  or  any  Installment  of  in- 
terest, when  the  same  becomes  due  and  pay- 
able according  to  the  terms  hereof,  hereby 
authorizes  and  empowers  any  attorney  of 
any  court  of  record  in  Pennsylvania  or  else- 
where to  appear  for  and  confess  Judgment 
for  the  above  sum,  with  or  without  declara- 
tion, with  Costs  of  suit,  release  of  errors, 
without  stay  of  execntion  and  with  five  per 
centum  added  for  collection  fees  and  the 
obligor  doth  also  hereby  waive  the  holding 
of  inquisition  on  any  real  estate  that  may 
be  levied  on  by  rlrtue  hereof.    The  obligor 


further  agrees  that  execntion  may  tesne  upon 
such  Judgment  so  confessed  for  the  full 
amount  of  money  and  accrued  interest  there- 
on that  may  be  due  and  owing  from  It.  to 
the  said  commonwealth  of  Pennsylvania  upon 
filing  a  suggestion  in  writing  in  the  court 
wherein  such  Judgment  shall  be  entered. 

"Sealed  and  delivered  in  the  presence  of 
"John  CaldweU,  Jr.,  President 
"[Seal  of  the  Allegheny  National  Bank.] 

"W.  Montgomery,  Cashier. 

"Signatures  to  bond  must  be  witnessed. 
"Attest:    William  F.  Robb. 

"For  value  received,  we  do  hereby  Jointly 
and  severally  bind  ourselves  and  become  se- 
curity to  the  commonwealth  of  Pennsylvania 
for  the  payment  of  the  foregoing  bond,  and 
the  faithful  performance  of  the  said  the  Alle- 
gheny National  Bank  of  the  conditions  of 
the  said  bond,  according  to  Its  terms,  and  In 
case  of  a  breach  of  any  of  the  conditions  of 
the  foregoing  bond,  we  hold  ourselves  bound 
as  principals  for  any  debts  arising-  there- 
under, and  agree  to  answer  for  the  same 
without  regard  to  and  Independently  of  any 
action  taken  against  the  said  the  Allegheny 
National  Bank  and  whether  the  said  bank 
be  first  pursued  or  not. 

"And  further,  we  do  hereby  authorize  and 
empower  any  attorney  of  any  court  of  record 
in  Pennsylvania  or  elsewhere  to  appear  for 
and  confess  Judgment  against  ns,  and  each 
of  us  for  the  sum  of  two  million  ($2,000,000.- 
00)  dollars  with  or  without  declaration,  with 
costs  of  suit,  released  of  errors,  without  stay 
of  execution,  and  with  five  per  cent  added 
for  collection  fees,  and  we  do  further  hereby 
waive  and  release  all  relief  and  benefit  from 
any  and  all  appraisement.  Inquisition,  stay  or 
exemption  laws  of  this  state  or  any  state  now 
in  force  or  hereafter  to  be  passed.  Bald  col- 
lection fee  is  hereby  directed  to  be  added  in 
and  constitute  a  part  of  said  debt  and  Judg- 
ment And  we  further  agree  that  execution 
may  issue  upon  such  Judgment  so  confessed 
for  the  full  amount  of  money  and  interest 
that  may  be  due  and  owing  from  said  bank 
to  the  commonwealth  with  attorney's  com- 
mission upon  filing  a  suggestion  In  writing 
in  the  county  wherein  such  Judgment  shall 
be  entered. 

"As  witness  our  hands  and  seals  this  14th 
day  of  May  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight 

"Signatures  of  sureties  must  be  witnessed. 
"John  Caldwell,  Jr.     [L.  S.] 
"Joshua  Rhodes  [L.  S.] 

"J.  McM.  King  [L.  S.] 

"Walter  Chess  [L.  S.l 

"Thos.  Evans  [L.  8.1 

"W.  Montgomery  [L.  S.] 

"Attest:    William  F.  Robb." 

Form  of  resolution  required  from  banks 
having  deposits  of  state  funds: 

"I  hereby  certify  that  the  following  reso- 
lution was  passed  the  sixth  day  of  May,  1898, 
at  a  regular  meeting  of  the  board  of  directors 
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tf  ttie  Allegheny  National  Bank  at  Pitts- 
burg. Pa.: 

"Resolved,  that  the  president  and  caahler 
be  and  are  hereby  authorized  to  execute  a 
bood  la  the  name  of  the  Allegheny  National 
Bank  of  Plttsbarg,  Pa.,  In  the  sum  of  two 
million  ($2,000,000.00)  dollars,  to  the  common; 
wealth  of  Pennsylvania,  conditioned  that  this 
bank  shall  pay  over,  deliver  and  account  for 
the  same  according  to  law,  with  interest  at 
the  rate  of  one  and  one-half  per  centum  per 
annum,  and  with  warrant  of  attorney  to  con- 
fess Jndgment 

"[Corporate  Seal.]    W.  Montgomery. 
"Secretary  of  Board  of  Directors  of  Alle- 
gheny National  Bank,  Plttsbarg,  Pa." 

The  following  is  the  opinion  of  Shafer,  J., 
«r  the  conrt  below: 

"The  Judgment  in  this  case  is  mtered  upon 
warrant  of  attorney  filed  by  the  defendants 
anthorizing  the  confession  of  a  judgment 
against  them  in  the  penal  sum  of  $2,000,000, 
conditioned  that  the  Allegheny  National 
Bank  of  Pittsburg,  as  a  depository  of  state 
fnnds,  shall  always  keep  and  account  for  all 
the  same  then  upon  deposit,  or  which  shall 
thereafter  be  on  deposit  in  the  bank;  the 
date  of  the  bond  being  May  14,  189a  The 
defendants  have  presented  petitions  setting 
forth  that  on  May  14,  1888,  the  Allegheny 
National  Bank  was  designated  by  the  then 
State  Treasurer,  with  the  approval  of  the 
board  of  revenue  commissioners,  as  a  depos- 
itory of  state  funds,  and  thereupon  gave  to 
the  commonwealth  the  bond  in  question, 
known  as  'bond  No.  21.'  They  further  show 
that  on  July  80,  1002,  the  same  bank  waf 
■elected  by  the  then  treasurer,  Frank  O.  Har- 
lia,  with  the  approval  of  the  board,  as  a 
depository  of  state  funds,  and  on  that  date 
gave  a  bond  of  like  tenor  with  the  former  In 
the  sum  of  12.000,000,  having  a  number  of 
persons  as  sureties ;  some  of  them  being  sure- 
ties also  on  the  bond  In  suit,  and  this  bond 
being  known  as  'No.  249.'  The  petitioner 
■hows  further  that  on  April  24,  1908,  the 
board  of  revenue  commissioners  and  tbe 
banking  commissioner,  or  a  majority  of 
them,  selected  the  same  bank  as  a  depository 
of  state  funds,  and  on  that  date  approved 
two  bonds,  each  for  the  sum  of  $250,000,  both 
executed  by  guaranty  companies ;  these  bonds 
being  known  as  'Nos.  1,044  and  1,046.'  It  ap- 
pears from  the  answer  of  plaintiff  that  these 
bonds  were  not  In  fact  presented  to  the  board 
on  that  date,  but  that  one  of  them  was  ac- 
tually delivered  on  May  1,  1908,  and  the  oth- 
er on  May  2,  1008.  It  also  appears  that  on 
April  28,  1908,  the  board  of  revenue  commis- 
sioners passed  a  resolution  reciting  the  selec- 
tion of  tbe  Allegheny  National  Bank  as  a 
dq)08itory,  the  execution  by  it  of  bonds  Nos. 
21  and  249,  the  fact  that  the  bank  had  fnr- 
nisbed  bonds  Nos.  1,044  and  1,045  which  It 
desired  should  be  received  In  lien  of  bonds 
Nos.  21  and  249.  and  that  the  board  had  ex- 
amined the  bonds,  each  dated  April  28.  1908, 


and  is  satlBfled  that  tbe  same  were  proper 
protection  to  the  commonwealth  for  the 
money  so  dei>osited  or  to  be  deposited  with 
the  bank,  and  directing  that  the  new  bonds 
be  accepted  in  lieu  and  place  of  the  bonds 
theretofore  given  by  the  Allegheny  National 
Bank,  and  that  the  State  Treasurer  be  in- 
structed to  return  to  the  bank  bonds  Nos.  21 
and  249.  It  also  appears  that  on  April  28, 
1908,  tlie  commonwealth  bad  on  deposit  at 
the  opening  of  business  for  that  day  $575,- 
303JS9,  and  at  the  close  of  business,  it  had  on 
deposit  $534,226.40.  It  further  appears  that 
the  State  Treasurer  did  not  return  the  bonds 
which  he  was  thus  Instructed  to  return,  but 
kept  them  and  delivered  them  to  his  success- 
or in  office,  who  entered  upon  his  duties  on 
May  1,  1902.  It  further  appears  that  the 
bank  suspended  operations  within  a  few  days 
after  the  1st  of  May,  and  that  there  la  yet  on 
deposit  the  sum  of  $523,477.1& 

"The  defendants  have  cited  a  number  of 
cases  relating  to  the  bonds  of  treasurers  and 
other  officers  who  are  appointed  from  time 
to  time  and  give  bond  at  the  expiration  of 
each  commission,  as  to  tbe  relative  liabilities 
of  the  sureties,  and  as  to  their  liabilities  for 
the  acts  of  the  officer  done  while  holding  of- 
fice under  some  other  commission  than  that 
upon  which  they  gave  the  bond.  We  are 
quite  unable  to  see  how  any  of  these  cases 
are  applicable  to  tbe  matter  In  hand.  The 
bond  in  suit  is  not  the  bond  of  any  particular 
State  Treasurer,  but  tbe  bond  of  a  depositary 
of  money,  and  conditioned  upon  the  depos- 
itary accounting  for  and  paying  over  the 
money  when  demanded  by  the  State  Treas- 
urer or  his  successor  in  office,  and  this  ap- 
plies to  moneys  which  are  then  on  deposit  or 
which  shall  thereafter  remain  on  deposit  or 
in  custody  or  keeping  of  the  depositary. 
This  has  plainly  no  connection  with  the  term 
of  office  of  any  particular  State  Treasurer. 

"The  main  contention  of  the  defendants, 
however.  Is  that  the  above-stated  action  of 
the  board  of  revenue  commlssiouers  released 
them  from  liability  on  the  bond  in  question, 
and  further  that,  even  if  this  were  not  within 
the  power  of  the  board  of  revenue  commis- 
sioners, the  state  bad  ratified  their  act  by 
retaining  the  new  bonds  and  threatening  to 
proceed  upon  them.  The  substantial  ques- 
tion In  the  case  is  whether  or  not  the  board 
of  revenue  commissioners  had  the  power  to 
take  the  action  relied  on.  The  board  of  reve< 
nue  commissioners  appears  to  have  been 
created  by  tbe  act  of  April  29,  1844  (P.  L. 
486),  which  provides  for  the  appointment  of 
one  person  in  each  Judicial  district  This  act 
was  repealed,  so  far  as  the  method  of  ap- 
pointment was. concerned,  by  the  act  of  April 
30,  1864  (P.  L.  218),  which  vested  the  power 
theretofore  granted  to  the  board  In  a  board 
to  consist  of  the  Auditor  General,  the  State 
Treasurer,  and  Secretary  of  the  Common- 
wealth. An  act  of  May  24,  1878  (P.  L.  126), 
provided  that  these  officers  should  constitute 


Digitized  by 


Google 


222 


73  ATLANTIC  REPORTER. 


(Pa. 


a  board  of  revenue  commissioners,  to  meet 
'at  Harrlsburg  at  sncb  times  as  tbey  should 
agree  npon  at  least  once  In  tbree  years.  By 
an  act  of  June  15,  1897  (P.  L.  157),  entitled 
'An  act  regulating  the  deposit  of  moneys  be- 
longing to  the  state  In  the  banking  institu- 
tions thereof,  and  providing  for  the  collection 
of  Interest  thereon'  It  was  provided  that  the 
State  Treasurer  should  collect  Interest  from 
each  bank  having  a  deposit  of  state  funds, 
and  that  before  making  such  deposit  be 
should  require  each  bank  to  give  a  good  and 
suflSclent  bond  with  warrant  of  attorney  In 
double  the  amount  of  the  contemplated  de- 
posit, with  surety  to  be  approved  by  the 
board  of  revenue  commissioners  of  the  com- 
monwealth of  Pennsylvania,  and  that  no  de- 
posit should  at  any  time  be  greater  than  one- 
half  of  the  amount  of  the  bond  furnished. 
The  act  further  provides  that  the  State 
Treasurer  shall  not  be  personally  responsible 
for  any  money  lost  by  reason  of  the  failure  of 
any  bank  selected  as  provided  by  the  act,  and 
the  board  of  revenue  commissioners  was  di- 
rected to  prepare  bonds  to  carry  out  the  pro- 
visions of  the  act  The  bond  In  suit  was  giv- 
en under  the  provisions  of  this  act  By  the 
act  of  February  17,  1906  (P.  L.  45),  In  regard 
to  the  deposit  of  state  funds,  the  selection 
of  depositories  Is  placed  In  the  revenue  com- 
mission and  the  banking  commissioner  joint- 
ly, and  the  banks  so  selected  are  required  to 
furnish  a  bond  with  warrant  of  attorney  with 
sureties  'to  be  approved  by  the  revenue  com- 
mission and  banking  commissioner,  or  the  ma- 
jority of  them.  In  double  the  amount  of  the 
deposit  to  be  made,'  etc 

"The  power  of  the  revenue  commission  In 
the  matter  Is  to  be  derived  from  these  acts. 
We  are  at  a  loss  to  see  how  anything  con- 
tained In  these  acts  as  above  stated  can  be 
supposed  to  authorize  the  board  of  revenue 
commissioners  and  banking  commissioners  to 
surrender  any  bond  held  by  the  common- 
wealth, or  to  substitute  one  bond  for  another, 
or  to  discharge  the  sureties  from  liability, 
and  especially  could  they  not  do  this  by  ac- 
cepting a  bond  or  bonds  for  less  than  one-half 
of  the  amount  required  by  law.  The  State 
Treasurer  was  clearly  within  his  rights  In 
declining  or  omitting  to  surrender  the  bond 
In  question,  as  his  only  protection  from  the 
failure  of  the  bank  depended  upon  his  hav- 
ing bonds  more  than  twice  as  large  as  depos- 
its. 

"We  see  no  force  In  the  suggestion  that  the 
action  of  the  State  Treasurer  In  retaining 
the  new  bonds,  or  that  of  the  Attorney  Gen- 
eral in  threatening  to  proceed  or  proceeding 
on  them.  In  any  way  amounts  to  a  ratification 
by  the  state  of  the  action  of  the  board  of 
revenue  commissioners.  If  the  State  Treas- 
urer and  Attorney  General  have  no  authority 
to  surrender  bonds  or  release  sureties  there- 
cm,  as  they  certainly  have  not,  no  action  of 
theirs  can  amount  to  a  ratification. 

"As  there  are  no  facts  whatever  in  the  dis- 


pute, nothing  which  can  be  tried  by  a  jury 
If  the  judgment  were  opened,  and  the  de- 
fense proposed  to  be  set  up  by  the  defendants 
Is  purely  a  matter  of  law  and  fully  set  oat 
In  the  pleadings,  we  are  of  the  opinion  that 
the  judgment  ought  not  to  be  opened. 
"The  rule  is  therefore  discharged." 
Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ.    ■ 

Geo.  C.  Wilson,  for  appellant.  J.  El.  B. 
Cunningham,  Asst  Deputy  Atty.  Gen.,  M. 
Hampton  Todd,  Atty.  Gen.,  and  A.  J.  Ed- 
wards, for  the  Commonwealth. 

PER  CURIAM.  The  State  Treasurer  Is 
by  law  made  the  custodian  of  all  state  funds. 
It  is  his  duty  to  receive,  disburse,  and  ac- 
count for  the  same.  Prior  to  Act  June  15, 
M97  (P.  L.  157),  he  had  arbitrary  power  In 
the  selection  of  depositories  and  as  (o  the 
nature  and  sufficiency  of  all  bonds  required 
by  blm  as  a  protection  against  losses.  He 
and  his  bondsmen  were  responsible  to  the 
state  for  all  moneys  which  came  into  his 
hands  as  treasurer,  and  he,  as  a  matter  of 
protection  to  himself  and  bondsmen,  could 
take  whatever  Indemnity  was  deemed  ample 
for  this  purpose.  He  could  require  new 
bonds,  surrender  old  ones,  or  accept  addition- 
al ones,  just  as  he  chose  to  do.  The  com- 
monwealth looked  to  him  and  his  bondsmen 
and  did  not  concern  Itself  about  the  nature 
and  character  of  the  bonds  of  indemnity  tak- 
en by  him  from  Institutions  having  state  de- 
posits. In  1887  the  Legislature  passed  an 
act  Intended  to  place  some  limitations  upon 
the  arbitrary  powers  of  the  treasurer,  there- 
tofore existing,  and  to  require  other  state 
officers  to  exercise  some  supervision  over  bis 
actions  In  the  selection  of  d^osltorles  and 
in  the  taking  of  bonds.  This  act  did  not  take 
away  from  the  treasurer  the  power  to  select 
the  depositories  and  to  require  proper  bonds, 
but  It  did  provide  that  the  board  of  revenue 
commissioners  should  approve  the  selection 
of  depositories  made  by  the  State  Treasurer 
and  the  bonds  taken  by  him.  The  duty  of 
the  board  was  that  of  approval  only.  It 
could  not  select  the  depository  or  require  the 
bond  in  the  first  Instance.  This  was  the 
right  of  the  State  Treasurer,  but  the  treasur- 
er could  not  act  without  the  approval  of  the 
hoard.  Thus  the  law  stood  until  1906,  when 
another  act  (Act  Feb.  17,  1906  [P.  L.  45]) 
was  passed  dealing  with  the  subject  of  state 
deposits.  The  purpose  of  this  act  was  to 
throw  around  the  state  treasury  additional 
safeguards  as  a  protection  to  the  public 
funds.  It  Imposed  upon  the  revenue  com- 
missioners and  commissioner  of  banking  aa 
a  board,  the  duty  of  selecting  the  state  de- 
positories, and  relieved  the  State  TreasuFer 
from  this  burden.  This  act,  supplementary 
in  character,  is  in  pari  materia  with  all  the 
other  acts  relating  to  the  custody  and  de- 
posit of  state  funds.    It  does  not  repeal  any 
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other  law  except  when  Inconsistent  with 
the  same.  In  section  6,  It  is  provided  that 
the  board  as  above  constituted  shall  approve 
the  bonds  taken  as  security  for  deposits.  It 
vlll  be  observed  that  while.  In  the  first  sec- 
tion, this  board  Is  given  the  absolute  right 
to  select  the  depositories.  In  the  fifth  section. 
It  Is  only  clothed  with  the  power  to  approve 
the  bonds.  In  other  words,  the  State  Treas- 
nrar  still  took  the  bond,  bnt  it  could  not  be 
accepted  as  a  security  until  approved  by  the 
iHMird.  As  to  the  approval  of  the  bonds,  the 
act  of  1906  left  the  law  Just  as  it  stood  be- 
fore, except  the  commissioner  of  banking  was 
added  as  a  member  of  the  approving  board. 
In  the  taking  and  approval  of  bonds,  the  act 
required  that  they  should  be  In  double  the 
amount  of  the  deposit  to  be  made,  and  this 
Is  a  limitation  on  the  power  of  the  State 
Treasurer,  who  acts  in  the  first  instance,  and 
on  the  board  that  approves,  in  the  second. 
Kothing  In  this  act  gave  to  the  board  the 
rit^t  to  take  the  bond  In  the  first  Instance 
or  to  afterward  surrender  It  This  primary 
duty  rested  on  the  State  Treasurer  after,  as 
well  as  before,  the  act  ««f  1906  was  passed. 
As  to  bonds,  the  duties  of  the  board  were 
limited  to  approval.  This  board  does  not 
have  the  power  to  take  the  initiative  either 
In  taking  or  surrendering  a  trand,  which  right 
still  remained  in  the  treasurer  under  the 
law.  The  treasurer  could  not  accept  a  bond 
without  the  approval  of  the  board,  and  the 
board  could  not  surrender  a  bond  without 
the  consent  of  the  treasurer.  These  are 
wholesome 'checks  imposed  by  law  upon  the 
ofllcers  clothed  with  the  power  to  deal  with 
this  snhject  This  understanding  of  the  law 
■Impllfies  the  question  raised  by  this  appeal. 
The  resolution  of  1908,  relied  on  to  defeat 
a  recovery,  was  adopted  by  the  board  con- 
stituted as  above  indicated ;  but,  as  we  have 
seen,  this  board  bad  no  power  to  surrender 
an  old  bond  or  take  a  new  one.  As  to  bonds, 
it  only  had  the  power  of  approval.  The 
State  Treasurer  did  not  surrender  the  bond 
In  suit,  and  the  board  had  no  power  to  do  so. 
Again,  we  cannot  agree  that  there  can  be 
no  recovery  because  the  bond  In  question 
was  taken  In  the  name  of  a  particular  State 
Treastirer  and  was  only  Intended  tq  cover 
defaults  occurring  during  the  term  of  office 
of  the  official  In  whose  name  It  was  taken. 
Hie  Ikond  in  terms  negatives  this  theory.  It 
was  taken  to  secure  deposits  during  the  term 
of  the  treasurer  named  or  his  successor  in 
offlce,  which  means  any  successor  in  office  so 
long  as  state  funds  are  deposited  in  the  In- 
stitution bound  by  the  bond.  Nor  Is  there 
any  merit  In  the  contention  that  the  bond 
was  only  Intended  to  cover  moneys  deposited 
at  the  time  it  was  given  or,  at  most,  during 
the  term  of  the  treasurer  then  In  office.  Such 
a  construction  would  do  violence  to  the  plain 


Intention  of  the  parties  as  gathered  ftom  the 
bond  itself,  the  purpose  for  which  taken, 
and  the  course  of  business  dealings  between 
the  state  and  the  institutions  carrying  its 
balances  on  deposit  These  bonds  are  con- 
tinuing obligations  to  protect  the  state  against 
loss,  so  long  as  moneys  are  deposited  in  the 
Institutions  giving  them.  Such  bonds  may 
be  surrendered,  and  new  or  additional  oqes 
may  ba  taken  in  lieu  thereof;  but  when  this 
Is  done  all  of  the  constituted  authorities  hav- 
ing to  deal  with  the  subject  must  join  in 
the  act  In  the  manner  provided  by  law.  In 
the  present  case,  the  old  bond  was  not  sur- 
rendered by  the  State  Treasurer,  and  It 
could  not  be  done  without  his  consent,  nor 
could  It  be  done  by  him  alone  without  the 
approval  of  the  board.  These  requirements 
of  the  law  were  not  compiled  with,  and  the 
obligation  of  the  bondsmen  to  answer  for  tiM 
default  of  the  bank  still  remalua. 
Judgment  affirmed. 


(t2t  Pa.  U4) 
COMMONWEALTH  T.  CALDWELL  et  aL 
(No.  2.) 

(Supreme  Court  of  Pennsylvania.     March  16b 
lOOtf.) 

Appeal  from  Court  of  Common  Fleas,  Alle- 
gheny County. 

Action  by  the  Commonwealth  against  John 
Caldwell,  Jr.,  and  others.  From  an  order  dis- 
charging rule  to  open  judgment,  Walter  Chess 
appeals.     Affirmed. 

Argued  before  BROWN,  MKSTREZAX, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Geo.  C.  Wilson,  for  appellant  J.  EL  B.  Cun- 
ningham, Asst.  Deputy  Atty.  Gen.,  M.  Hampton 
Todd,  Atty.  Gen.,  and  A.  J.  Edwards,  for  the 
Commonwealth. 

PER  CURIAM.  For  the  reaiiona  given  at 
No.  80,  October  term,  1009  (224  Pa.  103.  73  Atl. 
219),  the  order  of  the  conit  below  a.icharging 
the  rule  to  open  judgment  is  affirmed. 


(SMPa.  Its) 
COlfMONWEALTH  t.  CALDWELL  et  aL 
(No.  3.) 

(Supreme  Court  of  Pennsylvania.    March  16k 
1909.) 

Appeal  from  Ourt  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  the  Commonwealth  against  John 
Caldwell,  Jr.,  and  others.  From  an  order  dis- 
charging rule  to  open  judgment,  Thomas  Evans 
appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT,  POT- 
TER, ELKIN,  and  STEWART,  JJ. 

Geo.  C.  Wilson,  for  appellant  J.  E.  B.  Cnn- 
ningham.  Asst.  Deputy  Atty.  Gen.,  M.  Ham|^ 
ton  Todd,  Atty.  Gen.,  and  A.  J.  Edwards,  for 
the  Commonwealth. 

PER  CURIAM.  For  the  reasons  given  at 
No.  80,  October  term,  1909  (224  Pa.  103.  73  AtL 
219),  the  order  of  the  court  bpTow  discharging 
the  rule  to  open  Judgment  is  affirmed. 
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OM  Pk.  U«) 

COMMONWEALTH  ▼.  STEWART  «t  aL 
(No.  1.) 

(Supreme  Court  of  PennCTlvanla.  March  18, 
1909.) 

Appeal  from  Conrt  of  Common  Pleaa,  Al- 
legheny  Coantj. 

Action  br  the  Commonwealth  against  Wil- 
liam Stewart  and  others.  From  an  order  dis- 
chareing  rule  to  open  jndgtnent,  W.  B.  Rhodes 
and  Mary  H.  Rhodes,  execntors  of  Joshua  W. 
Rhodes,  deceased,  appeal.    Affirmed. 

Awned  before  BROWN,  MESTREZAT, 
FOOTER,  ELKIN,  and  STEWART,  JJ. 

Geo.  C.  Wilson,  for  appellants.  3.  B.  B. 
Cnnnlnghan,  Asst.  Depoty  Atty.  Oen.,  M. 
Hampton  Todd,  Atty.  Gen.,  and  A.  3.  Edwards, 
for  the  Commonwealth. 

PER  CURIAM.  The  learned  coonsel  for  ap- 
pellant have  invoked  the  doctrine  of  estoppel 
to  defeat  the  right  of  the  commonwealth  to 
proceed  upon  the  bond  In  salt.  As  we  view  the 
facts  of  this  case  and  the  law  applicable  there- 
to, the  question  of  estoppel  cannot  be  raised. 

For  the  reasons  given  in  the  ooinion  filed  at 
No.  30.  October  term,  1909  (224  Pa.  IC^  78 
Atl.  219),  the  order  of  the  conrt  below  dischar- 
ging the  rule  to  open  judgment  ia  affirmed. 

(»  Pa.  115) 

COMMONWEALTH  ▼.  STEWART  et  aL 
(No.  2.) 

(Supreme  CJoort  of  Pennsylvania.  March  16, 
1909.) 

Appeal  from  Court  of  Ciommon  Pleaa,  Al- 
leghesy  0>anty. 


Action  by  the  Commonwealth  against  Wil- 
liam Stewart  and  others.  From  an  order  dis- 
charging rule  to  open  Judgment,  Walter  Cheas 
appeals.     Affirmed. 

Anrned  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

'  Geo.    C.   Wilson,   for  appellant     J.    E.   B. . 
Cunningham,    Asst    Deputy    Atty.    Gen.,    M. 
Hampton  Todd,  Atty.  Gen.,  and  A  J.  Edwards, 
for  the  Commonwealth. 

PER  CURIAM.  For  the  reasons  given  at 
No.  30,  October  term,  1909  (224  Pa.  103,  73 
Atl.  2l9),  the  order  of  the  court  below  disc^ar* 
ging  the  rule  to  open  judgment  ia  affirmed. 

(2M  Pa.  U<) 
COMMONWEALTH  v.  STEWART  et  al. 
(No.  8.) 

(Supreme  Court  of  Pennsylvania.     March  16| 
1909.) 

Appeal  from  C!ourt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Commonwealth  against  Wil- 
liam Stewart  and  others.  From  an  order  dis- 
charging rule  to  open  Judgment,  Thomas  Eavana 
appeals.     Affirmed. 

Argued  before  BROWN.  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  J  J. 

Geo.  C  Wilson  for  appellant  J.  B.  B. 
Cnnningham,  Asst  Deputy  Atty.  Gen.,  M. 
Hampton  Todd,  Atty.  Gen.,  and  A.  J.  B^lwarda, 
for  the  Commonwealth. 

PER  CURIAM.  For  the  reasons  giveii  at 
No.  80,  October  term,  1909(224  Pa.  103.  73  AtL 
210),  the  order  of  the  court  below  discharging 
the  rule  to  open  Judgment  is  affirmed. 
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(n  N.  J.  Lk  10) 

PATTERSON  v.  TATIX>R. 

(Sapreme  Court  of  Npw  Jersey.     June  14, 
1909.) 

L  Pbocess  (I  141*)— Sebvicb— Retcbn— CoN- 

CXU3IVBNE83. 

Under  the  NebrAska  law,  a  sheriffg  re- 
tain on  a  iQmmoQS  i8  not  conclusive  of  the 
manner  of  service,  but  is  open  to  .challenge. 

[Ed.    Note.— For    other   cases,    see    Process, 
Cent  Dig.  SS  189-192;  Dec.  Dig.  t  141.»] 
2.  Judgment  (8  818*)— Fobkiqh  Judomkntb— 

WaHT    of    JUBIBDICTIOW. 

A  recital,  in  a  Judgment  of  another  state 
of  the  adjudication  that  the  sntaimons  was  serv- 
ed on  the  defendant  personally,  instead  of  by 
leaving  a  copy  at  bis  place  of  residence,  as  stat- 
ed in  the  Bheriffs  return,  estnl  .;^es  the  fact 
that  personal  service  was  made,  and  the  indg- 
Bient  is  not  void  because  the  return  fails  to 
riiow  legal  service. 

[Ed.  Note.— For  other  cases,  see  Judnnent, 
Cent.  Dig.  |{  1480-14G5:   Dec  Dig.  {  818.»] 

Case  Certified  from  Circuit  Court,  Essex 
County,  for  Advisory  Opinion. 

Action  by  Martha  B.  Patterson  against 
Thomas  H.  Taylor  on  a  case  certified  to  the 
Supreme  Court  for  advisory  opinion.  Judg- 
ment for  plaintiff. 

Argned  ITebruary  term,  1909,  before  GUM- 
MCRB,  C  J.,  and  SWAYZB  and  PARKER, 
JJ. 

Simeon  H.  Rolllnson,  for  plaintiff.  Alfred 
F.  Skinner,  Herbert  Noble,  and  Massey 
Holmes,  (or  defoidant 

GTJMMERE,  C.  J.  This  action  Is  brought 
to  recover  the  amount  alleged  to  be  due 
upon  five  several  judgments  recovered  by 
the  Rochester  Loan  &  Banking  Company 
against  the  defendant  and  others  In  one  of 
the  county  district  courts  of  the  state  of 
Nebraska,  a  court  of  general  Jurisdiction. 
The  plaintiff  Is  the  holder  of  these  Jndg- 
ments  by  assignment  from  the  loan  and 
banking  company.  In  each  of  the  Nebraska 
suits  the  sheriff's  return  of  the  original  pro- 
cess showed  a  service  upon  the  defendant. 
Taylor,  by  leaving  a  true  and  duly  certified 
copy  of  the  writ  at  his  usual  place  of  resi- 
dence, bnt  did  not  show  that  any  effort  had 
been  made  to  serve  him  personally.  The 
Nebraska  statute  relating  to  the  service  of 
process  provides  that  "the  service  shall  be 
by  delivering  a  copy  of  the  summons  to  the 
defendant  personally,  or  by  leaving  one  at 
his  nsiial  place  of  residence,  at  any  time 
before  the  return  day,"  and  that  "In  all 
eases  the  return  must  state  the  time  and 
maimer  of  service."  At  the  trial  of  the 
present  cause  it  was  contended  on  the  part 
of  the  defendant  that  the  Nebraska  statute 
above  set  forth  contemplates  and  requires  a 
personal  service,  if  the  same  can  be  secured 
by  a  reasonable  effort,  and  that  a  substltn- 
tlonary  service  can  be  justified  only  after 
such  reasonable  effort  has  been  made;  and, 
further,  that  In  order  for  the  Nebraska  courts 


to  have  obtained  jurisdiction  over  the  de^ 
fendant  (he  not  having  voluntarily 'appeared) 
it  was  essential  that  the  return  should  show 
that  the  sheriff  made  reasonable  effort '  to 
secure  a  personal  service,  and  that  the  fail- 
ure of  his  return  to  show  that  such  reason- 
able effort  was  made  left  the  Nebraska 
court  without  jorlsdlctlon  of  the  person  of 
the  defendant.  ■  The  trial  court,  being  in 
doubt  as  to  the  soundness  of  these  conten- 
tions, has  certified  them  to  ns  for  our  advi- 
sory opinion.'  . 

Assuming  that  by  force  of  the  Nebraska 
statute  there  mnst  be  a  personal  service  of 
process,  if  it  can  be  made  by  reasonable  ef- 
fort, we  are  of  opinion  that  the  existence  of 
jurisdiction  In  the  Nebraska  court  did  not 
depend  npon  the  exhibition  In  the  sherifTs 
return  of  a  compliance  by  him  with  the 
statutory  requirement,  but,  rather  upon  the 
fact  whether  or  not  the  service  had  In 
truth  been  made  In  the  manner  directed  by 
the  statute.  We  base  this  conclusion  upon 
the  decision  of  the  Supreme  Court  of  Nebras- 
ka in  the  case  of  Holliday  v.  Brown,  83  Neb. 
657,  60  N.  W.  1042.  In  that  case  the  return 
of  the  sheriff  showed  a  personal  service  up- 
on the  defendant.  The  truth  of  this  return 
was  challenged,  and  it  was  shown  by  the 
SherifTs  own  testimony  that.  Instead  of  mak- 
ing a  personal  service  upon  the  defendant; 
he  handed  the  copy  of  the  summons  to  tlie 
defendant's  huBl>and,  who  was  engaged  at 
work  in  the  yard  in  front  of  her  residency 
although  the  defendant  herself  was  at  that 
time  In  the  bouse,  and  visible  to  the  sheriff 
through  a  window.  The  Nebraska  court 
held  the  service  void.  It  Is  manifest  from 
this  decision  that,  under  the  Nebraska  law, 
the  return  of  a  sheriff  Indorsed  npon  a  sum- 
mons is  not  conclusive  of  the  manner  of 
service,  bnt  It  Is  open  to  challenge,  and  that . 
the  court  out  of  which  the  writ  issues  has 
full  power  to  investigate  the  truth  of  the  re- 
turn, and  determine  from  evidence  ab  extra 
whether  or  not  it  was,  in  fact;  served  in 
such  a  manner  as  to  confer  Jurisdiction  of 
the  defendant  npon  the  court  In  the  several 
cases  In  which  the  Judgments,  which  are 
the  foundation  of  the  present  action,  were 
rendered,  this  power  would  seem  to  have 
been  exercised  by  the  court,  for  the  Judg- 
ment record  in  each  case  contains  the  fol- 
lowing recital:  "This'  cause  coming  on  t6 
be  heard,  the  court  finds  that  there  was  due 
and  legal  personal  service  upon  Thomas  H. 
Taylor."  As  we  read  this  excerpt,  it  con- 
tains, by  necessary  Implication,  a  statement 
that  the  actual  method  of  service  npon  the 
defendant  was  made  a  subject  of  judicial 
investigation'  by  the  court,  and  an  express 
adjudication  that  such  service  was  made 
npon  him  personally,  and  not  by  leaving  a 
copy  of  the  writ  at  his  usnal  place  of  rest* 
dence,  as  was  stated  in  the  sherifTs  return. 
The  effect  of  this  adjudication  is  to  over- 
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throw  the  retarn,  bo  far  as  It  relates  to  the 
manner  of  service,  to  establish  the  fact  that 
personal  serrlce  was  made  upon  the  defend- 
ant, and  consequently  that  he  was  legally 
brought  Into  court  In  the  manner  prescribed 
by  the  Nebraska  statute. 

It  Is  argued  on  behalf  of  the  defendant 
that  the  view  which  we  have  expressed  as 
to  the  effect  of  the  recital  In  these  Judg- 
ments is  opposed  to  that  expressed  by  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Settlemler  v.  Sullivan,  97  U.  S.  444, 
24  L.  Bid.  1110.  We  thinb  not  In  the 
cited  case  the  return  indorsed  upon  the  pro- 
cess was  that  U  had  been  served  by  'leav- 
ing at  the  usual  place  of  abode."  The  recital 
In  the  Judgment  (which  was  that  of  an  Ore- 
gon court)  was  that,  "Although  duly  served 
with  process,  the  defendant  did  not  come, 
but  made  default"  By  the  Oregon  statute 
a  substituted  service  was  not  permitted,  ex- 
cept where,  after  using  ordinary  diligence, 
the  sherUf  was  unable  to  serve  the  writ 
personally;  and,  when  substituted  service 
was  made,  the  sheriffs  return  was  required 
to  disclose  his  inability  to  make  a  personal 
service  by  the  use  of  due  diligence.  It  will 
be  perceived  that  the  return  before  the  court 
did  not  show  inability  on  the  part  of  the 
sheriff  to  make  personal  service,  and  the 
question  considered  was  whether  the  recital 
in  the  Judgment  that  the  defendant  was  duly 
served  with  process  supplied  this  omission 
in  the  return.  The  conclusion  reached  was 
that  the  recital  must  be  read  in  connection 
with  the  return,  and  could  only  be  consider- 
ed as  referring  to  it  The  distinction  be- 
tween that  case  and  the  one  now  before  us 
.  la  this:  The  recital  contained  in  the  Judg- 
ment in  the  cited  case  that  the  writ  was 
"duly  served"  is  not  necessarily  contradic- 
tory of  the  return,  and,  read  In  connection 
with  it  is  an  adjudication  that  the  snbstl- 
tuted  service  was  due  service,  without  re- 
gard to  whethw  personal  service  had  been 
attempted  to  be  made  or  not  while  in  the 
present  case  the  recital  that  the  'court  finds 
there  was  due  and  legal  personal  service 
upon  the  defendant  is  absolutely  contradic- 
tory of  the  return,  and  cannot  be  construed 
as  an  adjudication  that  a  service  by  leaving 
a  copy  of  the  writ  at  the  defendant's  usual 
residence  was  "due  and  legal  service,"  al- 
though no  attempt  at  personal  service  had 
been  made.  There  is  nothing  in  the  Settle- 
mler Case,  as  we  read  the  opinion,  which 
indicates  the  view  that  where  the  adjudica- 
tion of  the  method  of  the  service  of  process 
recited  in  a  foreign  Judgment  negatives  the 
truth  of  the  return  of  the  sheriff  as  to  the 
manner  in  which  the  writ  was  served,  the 
return  of  the  sheriff  is  to  be  accepted  as 
verity,  and  the  adjudication  of  the  court  la 
to  be  disregarded. 

The  circuit  court  is  advised  that  the  fail- 
ure of  the  sheriff  to  show  by  his  return  a 


legal  service  of  summons  upon  the  defend- 
ant does  not  operate  to  render  the  Judgments 
in  suit  void. 

(78  N.  J.  U  178) 
AUSTRIAN  T.  LAUBHEIM. 
(Supreme  0>art  of  New  Jersey.    June  8,  1909.) 

1.  Abrest  (I  40*)— Iw  Civil' Acnow—QOKS- 

TION  FOB  JUDOE— BUBDEN  OF  PBOOF. 

When  a  defendant  has  been  held  to  bail 
in  an  action  of  contract  on  affidavits  showing 
fraud  in  the  inception  of  the  contract  sued  on, 
and  on  the  trial  the  frand  is  Inq^uired  into  pur- 
suant to  section  166  of  the  practice  act  of  April 
14,  19a3  (P.  L.  p.  581J,  the  issue  of  fraud  is 
for  the  determination  of  the  Judge,  and  the  bur- 
den is  on  the  defendant  of  proving  absence  of 
fraud. 

[Ki.  Note.— For  other  cases,  see  Arrest  Dec. 
Dig.  i  40.*] 

(Syllabus  by  tlie  Court) 

2.  Evidence  (|  318*)— Heabsat— Bark  Pass- 
book. 

In  an  action  lietween  a  depositor  and  a 

third   person,   the  depositor's  passlraok   is   not 

competent  to  show  a  deposit  at  a  certain  time. 

fEd.    Note.— For   other   cases,   see   Evidence, 

Cent  Dig.  H   1193,  1195-1198;    Dec  Dig.  f 

3.  Appeal  awd  E!rbob  (g  1058*)— Review — 
Habmiess  Ebbob — RUUNGS  OR  Quebtiohb 
TO  Witnesses. 

Error,  if  any,  in  ruling  out  a  question,  is 
cnred  by  the  witness  immediately  answering  it 
without  objection. 

[Ed.  Note.— For  other  cRses,  see  Appeal  and 
Error.   Cent   Dig.   H  4196,  4200-4206;    Dec. 

Dig.  I  io.-ia*] 

4.  EvinEHCE  (^  471*)— Opiniow  BvinEHCS— 
Matters  of  Fact  ob  Conclusions. 

A  question  asked  a  witness  as  to  whether 
a  third  pemon  had  reasonable  fonndntion  for 
supposing  that  he  was  worth  a  stated  sum  is 
objectionable  as  calling  for  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fS  214&-2185:  Dec  Dig.  {  471;* 
Witnesses.  Cent  Dig.  §S  833-8.S6.1 

5.  Appeal  akd  Ebbob  ({  882*)— Review— 
EbTOppEL  TO  Allege  Ebbob. 

Where  a  question  not  proper  for  the  jury 
to  determine  is  submitted  to  tliem  at  the  re- 
quest of  defendant,  any  error  of  the  court  in 
refnsihg  to  cliarge  at  defendant's  request  is  of 
defendant's  own  making. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3591-3610;   Dec   Dig.   i 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Harry  D.  Austrian  against  Ju- 
lius Laubheim.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Argued  February  term,  1909,  before  OUM- 
MERE,  C.  J.,  and  SWAYZE  and  PARKER,  JJ. 

Alexander  Simpson,  for  plaintiff  in  orror. 

PARKER,  -J.  The  plaintiff  in  error,  de- 
fendant below,  was  held  to  ball  on  the  ground 
of  fraud  in  the  inception  of  the  contract 
sued  on.  There  was  a  Judgment  for  plain- 
tiff and  a  si)ecial  finding  by  the  Jury  that  the 
defendant  fraudulently  contracted  the  debt 
to  recover  which  the  suit  was  brought  The 
assignments  of  error  relate  exclusively  to 
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tbe  Inquiry  on  die  trial  Into  the  fact  of 
fraud.  Tbe  first  point  1b  that  the  court  ex- 
cluded as  eridence  the  bank  passbook  of  de- 
fendant's firm,  which'  was  offered  to  show  a 
deposit  at  a  certain  time.  The  book  ^as 
clearly  incompetent  for  that  purpose. 

The  next  assignment  challenges  the  re- 
fusal of  the  court  to'  allow  a  witness  to  state 
how  often  a  certain  messenger  boy  had  been 
In  defendant's  office.  This  was  excluded  as 
Immaterial,  and  we  think  it  was;  but,  If 
there  was  any  error  in  its  exclusion.  It  was 
cured  by  the  witness  Immediately  afterward 
stating  without  objection  that  the  boy  had 
been  there  "hundreds  of  times." 

It  Is  further  assigned  for  error  that  the 
court  overruled  this  question:  "Q.  Do  you 
know  whether  or  not,  on  the  24th  or  25th  of 
October,  Mr.  Laubhelm  had  reasonable  foun- 
dation for  supposing  that  he  was  worth  $15,- 
OOO  or  $20,000?"  This  was  properly  overrul- 
ed; the  answer  being  necessarily  a  conclu- 
sion of  the  witness.  Counsel  then  said.  "Tour 
honor  will  not  allow  us  to  show  proof  that 
he  was  about  to  let  him  have  the  money?" 
and  the  court  responded,  "No."  To  this  last 
ruling  no  exception  was  taken. 

Plaintiff's  evidence  tended  to  show  that 
a  check  was  handed  by  plaintiff  to  defend- 
ant in  Jersey  City  at  noontime  between  12 
and  1  o'clock.  Other  evidence  showed  that 
this  check  was  deposited  in  Jamaica,  Long 
Island,  the  same  day  at  l:So.  Defendant 
undercook  to  show  by  a  witness  who  made 
the  Journey  from  New  York  to  Jersey  City 
and  thence  to  Jamaica  that  It  could  not  be 
done  in  this  time,  and  asked,  "Now,  what 
time  did  you  start?  What  time  did  you  leave 
New  York  side?"  This  was  overruled  as  Im- 
material, and  properly  so,  as  the  Journey 
f*om  New  York  to  Jersey  City  was  not  part 
of  that  under  inquiry,  and  the  time  of  leav- 
ing New  York  was  not  of  the  slightest  con- 
sequence. 

Tbe  remaining  assignments  of  error  that 
are  ruled  on  relate  to  refusals  to  charge 
as  requested  on  the  question  of  fraud  and 
can  be  disposed  of  on  one  gronnd,  which  Is 
that  the  submission  of  the  question  of  fraud 
to  the  Jury  at  all  was  unwarranted  in  law, 
and,  as  this  was  done  at  defendant's  re- 
quest, any  errors  of  the  court  reiniltlng  from 
tills  action  are  of  defendant's  making.  The 
inquiry  as  to  the  fraud  was  held  pursuant 
to  section  1&6  of  the  practice  act  of  April 
14,  1903  (P.  L.  p.  581),  which  reaids  as  fol- 
lows: "If  the  defendant  in  an  action  upon 
contract  has  been  held  to  ball  upon  the 
gron^id  of  fraud  in  the  Inception  of  the  con- 
tract. It  shall  be  lawful  on  tbe  trial  of  tbe 
action  to  inquire  Into  the  fact  of  such  fraud ; 
and  If  the  Judge  on  tbe  trial  shall  determine 
from  the  evidence  and  certify  upon  the  rec- 
ord that  there  was  no  such  fraud,  then  tbe 
defendant's  ball  shall  be  discharged  or  he 
shall  be  released  from  custody  and  no  capias 
ad  satisfaciendum  shall  be  Issued  against 
him."    This  statute  on  Its  face  seems  to  re- 


quire the  Judge,  and  not  the  Jury,  to  deter- 
mine tbe  question  of  fraud,  and  to  Impose 
tbe  burden  of  proving  absence  of  fraud  on 
the  defendant.  The  history  of  the  legisla- 
tion on  the  subject  will  confirm  this  view. 

Previous  to  the  act  of  March  9,  1842  (P.  L. 
1841-42,  p.  130),  Imprisonment  for  debt  was 
In  force  in  this  state  irrespective  of  fraud. 
That  act  was  substantially .  indentlcal  with 
sections  57  and  189  of  our  practice  act  of 
1903,  except  that  it  omitted  the  fraudulent 
contracting  of  the  debt  or  incurring  of  the 
demand  as  a  cause  for  arrest,  and  did  not 
include  the  important  provision  which  we 
find  as  section  3  of  "an  act  respecting  im- 
prisonment for  debt  in  cases  of  fraud"  (Rev. 
St  1847,  p.  822),  as  section  213  of  the  practice 
act  of  March  27,  1874  (Rev.  St.  1874.  p.  641), 
and  as  part  of  section  189  of  the  act  of  1908, 
that,  wben  a  preliminary  order  to  hold  to 
bail  has  been  made  and  remains  In  force,  tbe 
plaintiff  may  have  bis  ca.  sa.  on  recovery  of 
Judgment  without  further  proof.  The  Consti- 
tution of  1844  (article  1,  pi.  17)  provided  that: 
"No  person  shall  be  Imprisoned  for  debt  In  any 
action  nor  on  any  Judgment  founded  on  con- 
tract, unless  In  case  of  fraud."  And  this  pro'vl- 
slon  has  stood  unchanged  till  tbe  present  day, 
and  in  1846  Chief  Justice  Homblower,  speak- 
ing for  this  court,  declared  that  "It  is  left,, 
however,  for  the  Legislature  to  say,  what 
shall  be  deemed  such  fraud  as  shall  make  a 
man  liable  to  Imprisonment,  and  how  It  shall 
be  proved  in  order  to  Justify  the  arrest  of 
the  debtor."  Ex  parte  Clark,  20  N.  J.  Law, 
648,  650,  45  Am.  Dec.  394.  The  act  of  1842 
was  held  applicable  except  so  far  as  repug- 
nant to  the  Constitution  (Hunt  v.  Hill,  20  N. 
J.  Law,  476,  478),  and  was  adopted  in  the 
Revision  of  1846  with  tbe  addition  of  the 
fourth  ground  of  arrest  and  the  provision 
for  ca.  sa.  without  additional  proof  already 
noted.  In  this  form  the  law  has  stood  un- 
challenged and  unchanged,  with  one  excep- 
tion, till  the  present  time.  Under  Its  pro- 
visions and  as  a  matter  of  practice  the  right 
to  ca.  sa.  followed  tbe  Judgment  as  of  course 
In  all  cases  of  debt  where  preliminary  order 
of  arrest  bad  been  made.  And  it  is  obvious 
that  on  the  trial  proof  of  the  debt  was  all 
that  was  required;  In  fact  the  statute  ex- 
pressly so  provided.  Revision  1877,  p.  881,  { 
213.  The  exception  Just  noted  is  the  act 
March  9,  1877  (P.  L.  p.  112),  being  a  supple- 
ment to  the  practice  act  of  1874  (Revision 
1877,  p.  896.  {  305),  and  embodied  In  the  act 
of  1903  as  section  166.  Tbe  act  as  passed 
In  1877  provided:  "That  when  any  defend- 
ant •  •  •  in  any  action  upon  contract 
has  been  held  to  bail  upon  preliminary  af- 
fidavits upon  the  ground  of  fraud  in  the  In- 
ception of  the  contract.  It  shall  be  lawful, 
upon  the  trial  of  said  cause,  to  inquire  Into 
tbe  fact  of  said  fraud;  and  If  It  shall  ap- 
pear on  said  trial  that  there  was  no  fraud 
on  the  part  of  the' defendant  or  defendants 
In  the  Inception  of  said  contract,  then  there 
shall  not  issue  in  said  action  a  body  execu- 
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tlon;  and  tbe  judge  or  joatlce  presiding  at 
the  trial  of  said  cause  shall  determine  from 
the  evidence  and  certify  upon  the  record 
whether  said  fraud  was  proved  or  not." 

It  may  well  be  argued  that  the  language 
Of  the  last  clause  Imposed  on  the  plaintiff 
the  burden  of  proving  fraud  at  the  trial  to 
entitle  bim  to  ca.  sa.  to  enforce  his  Judg- 
ment, but  the  change  made  In  the  revised  act 
of  1903  Is  significant  Section  166  of  the 
practice  act,  the  one  now  in  force,  omits  the 
last  clause  altogether,  and  for  the  clause, 
"if  It  shall  appear  on  said  trial  that  there 
was  no  such  fraud,"  etc.,  the  present  section 
says,  "and  If  tbe  Judge  on  the  trial  shall  deter- 
mine from  the  evidence  and  certify  upon  the 
record  that  there  was  no  such  fraud,  then  the 
defendant's  ball  shall  be  discharged  or  be  shall 
be  released  from  custody  and  no  capias  ad 
flatisfaclendnm  shall  issue  against  him."  It  is 
therefore  evident  that  the  old  rule,  if  ever 
broken  In  upon  by  the  act  of  1877,  was  re- 
stored by  the  revision  of  1903;  and  that  a 
plaintiff  who  has  held  a  defendant  to  ball 
for  fraud  In  the  Inception  of  the  contract  Is 
entitled  as  of  course  to  a  ca.  sa.  In  execution 
of  any  Judgment  he  may  recover  in  the  ac- 
tion, unless  the  defendant  on  the  trial  sus- 
tains the  burden  of  showing  absence  of 
fraud;  and  that  this  question  when  raised 
Is  for  the  Judge,  and  not  for  tbe  Jury. 

It  follows  that  the  submission  of  the  ques- 
tion of  fraud  to  the  Jury  was  unwarranted  in 
law;  and,  this  being  so,  no  harm  was  done 
to  defendant  by  the  manner  in  which  It  was 
submitted.  We  find  In  the  record  no  re- 
quest to  the  trial  Judge  to  adjudicate  the 
Issue  of  fraud.  The  submission  of  that  issue 
to  the  Jury  was  nugatory,  and  the  finding 
of  the  Jury  as  returned  in  the  record  is  mere 
surplusafie. 

The  Judgment  will  be  aflSrmed. 

(7E  N.  J.  B.  E4E) 

8L0SS-SHEFPIELD  STEEL  ft  IRON  CO. 
V.  JBTNA  LIFE  INS.  CO. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

BXFORMATION  OF  IHSTBCIUNTB  (|  16*)— INSUR- 
ANCE Policy. 

The  Alabama  agents  of  a  Connecticut  in- 
surance company  proposed,  in  writing,  to  the 
complainant  to  write  employer's  liability  poli- 
cies at  an  annnnl  premium  of  $8,72o  on  a  pay 
roll  of  $1. 400.000,  and  this  offer  was  accepted. 
It  was  understood  that  the  premium  named  in 
tiie  policies  to  be  Issued  should  be  at  a  higher 
rate  fixed  by  tbe  company,  being  the  same  rate 
at  which  the  company  had  insured  the  complain- 
ant during  the  previous  year.  Policies  were 
Issued  in  accordance  with  this  agreement,  and 
the  premiums  paid  at  the  discount  rate  named 
in  the  written  proposal  of  the  Alabama  agen^. 
Beld,  that  nnder  the  facts  of  the  case  the  com- 
plainant was  not  entitled  either  to  a  reforma- 
tion or  rescission  of  the  contract 

[Rd.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec.  Dig.  §  16.*] 
(Syllabus  by  the  Court.)   ■ 


Appeal  from  Court  of  Chancery. 

Bill  by  the  SloBB-Sbeflleld  Steel  ft  Iron 
Company  against  the  iBtna  Life  Insurance 
Company.  Decree  (70  Atl.  880)  for  complain- 
ant, and  defendant  appeals.  Reversed,  and 
bill  dismli 


Malcolm  O.  Buchanan  (James  Buchanan, 
on  the  brief),  for  appellant  Frederick  J. 
E^ulks,  for  respondent 

SWAYZB,  J.  The  bin  in  this  case  was 
filed  to  reform  ciertaln  policies  of  insurance, 
called  employer's  liability  policies,  and  to  en- 
join a  suit  at  law  which  had  been  brought 
by  the  Insurance  company  to  recover  addition- 
al premiums  arising  out  of  an  excess  of  the 
actual  pay  roll  over  the  amount  of  the  pay 
roll  on  which  the  premium  originally  paid 
bad  been  based.  The  vice  chancellor  advis- 
ed a  decree  In  favor  of  the  complainants  up- 
on their  paying  the  amount  which  they  con- 
ceded to  be  due.  The  question  involved  Is 
purely  a  question  of  fact  and  the  view  we 
take  of  the  c^se  Is  such  that  it  is  unneces- 
sary for  us  to  consider  whether  the  powers 
conferred  upon  the  Alabama  agents  of  the 
Insurance  company,  a  Connecticut  corpora- 
tion, were  In  fact  extensive  enough  to  au- 
thorize the  contract  which  tbe  complainants 
insist  was  made,  or,  if  not  wtiether  the 
defendant  company  had  held  the  Alabama 
agents  out  as  so  authorized  in  such  a  way 
(hat  it  cannot  now  deny  tbe  authority.  We 
think  the  case  may  be  determined  upon  the 
simpler  question  as  to  the  actual  contract 
that  was  made.  Mr.  McQueen,  the  vice  presi- 
dent of  the  complainants,  who  testified  in 
their  behalf,  and  with  whom  the  contract  for 
tbe  Insurance  was  made,  testified  that  that 
contract  after  some  negotiations  by  parol, 
was  embodied  in  a  letter  of  June  20,  1905. 
This  letter  was  rightly  regarded  by  the  vice 
chancellor  as  constituting  the  offer  on  tbe 
part  of  tbe  Alabama  agents.  The  language 
Is  therefore  of  the  utmost  Importance.  It  is 
as  follows,  so  far  as  material: 

"We  are  in  receipt  of  your  favor  «f  June 
15,  also  your  supplementary  letter  of  June 
19,  in  reference  to  your  company's  liability 
insurance  for  one  year,  and  in  reply  thereto 
we  beg  to  quote  you  a  net  price  of  $8,725,  on 
a  pay  roll  of  $1,400,000,  divided  as  follows: 
[Here  follows  details  of  pay  roll.]  If  your 
company  will  enter  into  an  agreement  to 
carry  this  Insurance  with  the  JEtoa.  Life  In- 
surance Company,  for  three  years,  we  will  al- 
low you  a  discount  of  2%  per  cent  from  the 
price  of  one  year,-  or  $8,506.88,  practically 
the  same  figures  at  which  the  business  was 
written  last  year,  subject  to  cancellation  at 
your  election  after  the  first  year  by  paying 
tbe  difference  between  the  price  for  one  year 
and  the  price  for  three  years." 

In  short  this  was  an  agreement  that  the 
net  price  for  a  pay  roll  of  $l,400,0b0  should 
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be  18,725,  snbject  to  the  2^  per  cent  dls- 
connt  If  the  Insurance  was  carried  for  three 
years.  The  policies,  however,  showed  a 
higher  rate,  amounting  In  all  to  $10,502.10. 
These  policies  were  daly  delivered  to  the  com- 
plainants and  retained  by  them  for  a  year 
without  objection  and  until  they  desired  to 
cancel  them.  The  amount  paid  by  them  for 
premium  was  $8,500.88,  and  no  claim  la  made 
on  the  part  of  the  Insurance  company  for  an 
amount  In  excess  of  this  so  far  as  concerns 
the  pay  roll  of  $1,400,000.  The  controversy 
is  merely  as  to  the  rate  at  which  the  pre- 
mlnm  for  the  pay  roll  In  excess  of  $1,400,000 
shall  be  calculated.  The  complainants'  the- 
ory 1b — and  that  seems  to  have  been  adopted 
by  the  vice  chancellor — that  the  contract  em- 
bodied In  the  letter  of  June  20,  1905,  was 
a  contract  to  Issne  a  policy  at  the  rate  of 
$8,725,  less  the  2%  per  cent,  discount,  for  a 
pay  roll  of  $1,400,000,  and  at  the  same  rate 
for  any  excesa  The  letter,  however,  says 
nothing  about  the  rate  to  be  charged  for  the 
excess  pay  roll,  and,  as  far  as  the  case  shows, 
the  only  contract  that  the  complainants  bad 
with  the  agents  as  to  the  rate  to  be  charged 
for  the  excess  was  the  contract  embodied  in 
their  policies.  We  find  nothing  In  the  case 
which  Indicates  that  any  definite  contract 
was  made  with  reference  to  the  premium  on 
the  excess,  except  that  contained  in  the 
policies.  The  case  clearly  shows  there  was 
no  fraud  Involved,  for  it  Is  conceded  that 
the  agreement  of  the  prior  year  was  that 
the  higher  rate  should  be  inserted  in  the 
policies,  being  the  rate  which  actually  was 
inserted,  and  that  the  complainants,  prior  to 
the  Issue  of  the  policies  now  in  question, 
were  shown  a  telegram  and  letter  from  the 
insurance  company  to  their  agents  authoriz- 
ing a  renewal  at  the  same  rate  as  the  previ- 
ous year;  nor  is  It  denied  by  the  complain- 
ants that  they  knew  that  the  amount  of 
premium  inserted  in  the  policy  was  greater 
than  the  amount  which  they  were  actually 
to  pay  to  the  agents.  It  is  conceded  that  the 
actual  agreement  of  the  preceding  year  was 
that  the  policies  should  be  Iffiiued  at  the 
rates  fixed  by  the  company;  but  the  Ala- 
bama agents  agreed  to  accept  a  smaller  sum 
in  satisfaction  of  the  premium.  This  they 
might  well  do,  as  the  difference  was  made 
np  out  of  the  commissions  to  which  the  Ala- 
bama agents  were  entitled  from  the  com- 
pany. In  other  words,  the  contract  was  a 
contract  for  Insurance  at  regular  rates,  with 
a  special  agreement  of  the  agents  to  accept 
a  smaller  sum  in  payment;  but  there  is  no 
evidence  in  the  case  to  Indicate  that  that 
agreement  to  accept  a  smaller  sum  In  pay- 
ment of  a  larger  sum  was  the  agreement  of 
the  defendant  company.  Quite  to  the'  con- 
trary; the  amount  paid  the  company  was 
tlie  exact  amount  which  it  was  entitled  to 
receive  at  the  policy  rates.  There  Is  some 
evidence  that  the  agents  Informed  the  com- 
pany of  their  action  and  begged  for  some 


concession  that  would  add  to  their  compen- 1 
sation ;  but  this  the  company  refused  to  grant  > 
It  never  assented  to  receive  lees  than  the  full  > 
rates,  and  never  held  the  agents  out  as  au-i* 
thorlzed  to  make  a  contract  different  from'i 
that  contained  In  the  policies.  The  facts  ■ 
that  the  policies  w£re  not  sent  to  the  agents; 
executed  in  blank,  but  bad  to  be  actually  -. 
executed  by  the  defendant  at  the  office  in) 
Connecticut  before  they  were  sent  to  the  Ala-  > 
bama  agents  for  delivery,  and  that  when  so) 
executed  they  showed  the  higher  rate  of  pre-  > 
mlum  and  were  so  accepted  by  the  complain- 
ants, convince  us  that  the  complainants  were  > 
relying  for  their  discount  not  uiion  an  agree-/ 
ment  of  the  company  to  issue  the  policies  at/ 
a  lower  rate,  for  no  such  agreement  was/ 
made,  but  upon  the  .favor  of  the  Alabama) 
BgentR.  Under  such  circumstances,  the  na.t-> 
ural  inference  to  be  drawn  by  the  complain-  > 
ants  must  have  been  either  that  the  agents  > 
were  deceiving  their  principal  in  the  belief  I 
that  the  policies  were  negotiated  at  the  fuU| 
rate  as  they  were  written,  or  were  making* 
the  discount  at  their  own  cost  If  we  adopt) 
the  first  alternative,  the  complainants  werei 
party  to  a  scheme  to  deceive  the  company;! 
if  we  adopt  the '  second,  which  corresponds  i 
with  the  actual  facts,  the  arrangement  fori 
a  discount  was  not  with  the  defendant,  in-' 
either  event  the  complainants  have  no  right  tot 
relief.  They  have  no'ri^t  to  a  reformation,* 
since  the  policies  as  Issued  were  In  exact  ac-( 
cordance  with  the  proposal  contained  in  t&e 
letter  of  June  20,  1906,  and  the  course  of  > 
practice  pursued  in  1904,  and  the  payment* 
required  of  the  complainants  for  the  policies) 
of  1905,  and  actually  made  by  them,  was  ex- 
actly in  accordance  with  the  proposal  In  the* 
letter  of  June  20th,  and  the  practice  of  the( 
year  before.  The  complainants  have  no  right 
to  rescind  for  fraud,  since  the  policies  and) 
the  amount  paid  escactly  correspond  with 
the  contract  Tbe  letter  of  June  20,  1905,*' 
says  nothing  about  the  rate  to  be  charged  ^ 
for  the  excess  pay  roll,  and  the  testimony/ 
is  equally  silent  as  to  any  contract  to  settle 
the  excess  premium'  at  the  discount  rate.' 
The  complainants  apparently  took  it  fors' 
granted  that  a  discount  would  be  allowed 
by  the  agents  upon  the  excess  premium.) 
Such  a  discount  was  allowed  on  the  excess) 
premium  of  the  previous  year,  but  that  was' 
not  until  October  20,  1905,  nearly  four' 
months  after  the  present  policies  were  Is-| 
sued,  and  even  then  the  .statement  render- 
ed to  the  defendant  company  showed  the  ex-' 
cess  premiums  calculated  at  the  full  policy' 
rates.  It  was  the  agents  who  then  allowed 
the  discount,  and  allowed  It  at  their  own) 
cost  The  complainants  could  not  therefore 
have  been  misled  by  anything  done  by  the* 
agents  In  settling:  thie  excess  premiums  on> 
the  first  year's  policies.  The  case  Is  even 
stronger  against  the  complainants,  for  In , 
adjusting  the  excess  premiums,  in  October,  . 
1906,  it  turned  oat  that  under  one  policy,-' 
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the  actual  pay  roll  bad  been  leas  than  the 
estimated  pay  roll,  so  that  the  defendant 
owed  the  complainants  a  return  premium. 
This  return  premium  was  calculated  at  the 
full  policy  rate,  and  a  receipt  therefor  at 
that  rate  given  to  the  defendant  It  Is  true 
that  In  the  actual  adjustment  with  the 
agents  this  return  premium  was  figured  at 
the  discount  rate;  but  the  fact  that  a  re- 
ceipt was  given  to  the  defendant  company  at 
the  full  rate  Is  quite  conclusive  against  the 
complainants  upon  the  question  of  fraud. 

It  is  suggested  that  the  complainants  are 
entitled  to  rescind  because  the  contract  as 
written  in  the  policies  is  not  the  contract 
which  th^  intended  to  make.  After  what 
we  have  said,  it  is  almost  superfluous  to  add 
that  the  contract  they  received  is  the  exact 
contract  they  bargained  for,  that  it  has  been 
carried  out  to  the  letter  by  the  defendant 
company  and  by  their  Alabama  agents,  and 
that  the  complaint  now  made  by  the  com- 
plainants relates  to  a  matter  which  was  not 
embodied  either  In  the  parol  contract  or  in 
the  contract  by  letter.  What  has  happened 
is  that  the  complainants  have  been  disap- 
pointed in  their  expectation  that  they  could 
settle  at  a  price  less  than  they  had  agreed 
by  the  acceptance  of  the  policies  to  pay. 
They  may  have  been  Jnstifled  in  entertain- 
ing this  expectation,  but  to  entitle  them  to 
relief  it  was  necessary  that  it  should  be  em- 
bodied in  their  contract 

For  these  reasons  we  Qilnk  the  decree 
should  be  reversed,  and  the  record  remitter 
to  the  Ckiurt  of  Chancery,  to  the  end  that 
the  bill  may  be  dismissed,  with  costs. 


m  N.  J.  B.  1) 

PERRY-HALIX)CK  CO.  v.  PROORESSIVB 

PAPER  BOX  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.     May  19, 

1909.) 

1.  JunoMENT  (I  735*)— Res  Judicata. 

Where  an  issue  was  not  precisely  raised, 
nor  expressly  decided  by  the  court,  the.  decision 
was  not  conclusive  on  the  issue. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  S  1263;   Dec.  Dig.  |  733.*] 

2.  Patents  (|  212*)— Licenses— Misbepbesen- 
TATiONS— Effect. 

A  representation  by  a  patentee  that  a  cer- 
tain thin^  is  covered  by  nis  patent,  made  in  good 
faith  while  bargaining  with  another  as  to  a  li- 
cense, is  not  a  representation  of  a  fact  on  which 
the  laMer  may  rely,  so  that  he  cannot  on  sub- 
sequently proving  the  falsity  of  the  represen- 
tation, repudiate  the  license. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec. 
Dig.  i  212.*] 

&  Patents  (f  Z11*)—License8— Right  or  Li- 
censee— Estoppel. 

A  licensee  who  uses  a  patent  is  estopped 

from  denying  the  licensor's  title. 
[Ed.  Note.— For  other  cases,  see  Patents,  Cent. 

Dig.  i  311 ;   Dec.  Dig.  {  211.*] 

4.  Patents  ({   214*)— IjIcenses  — Repudia- 
tion. 

A  licensee  under  a  patent  who  for  fraud 
or  otherwise  has  the  right  to  repudiate  the  li- 


cense, cannot  repudiate  it  in  part  and  claim 
under  it  In  part 

[  Eld.  Note.— For  other  cases,  see  Patents,  Dec. 
Dig.  {  214.*] 

Suit  by  the  Ferry-Hallock  Company  against 
the  Progressive  Paper  Box  Company  and 
others.  Heard  on  bill,  answer,-  cross-bUl,  and 
replication.     Decree  for  complainant 

Mr.  Howe  and  Mr.  Bull,  for  complainant 
P.  J.  Schotland,  for  defendants. 

EMERY,  V.  C.  At  the  hearing  I  gave  or- 
ally my  views  to  some  extent  on  the  rights 
of  the  parties,  reserving  final  determination 
for  briefs  on  the  following  points:  (1) 
Whether  in  the  Ferry-Waring  Company  suit, 
referred  to  at  the  hearing,  it  had  been  ex- 
pressly decided  that  the  complainant's  pat- 
ents, or  any  of  them,  covered  "stays,"  as 
well  as  "rings";  and  (2)  whether  complain- 
ant's representation  or  claim  at  the  time  of 
procuring  the  license  that  "stays"  were  cov- 
ered by  its  patents,  made  to  defendant  un- 
der the  circumstances  proved,  was  such  a 
representation  of  fact  on  which  defendants 
were  entitled  to  rely  in  making  the  con- 
tract that  defendants,  on  proving  Its  falsity, 
were  discharged  from  the  obligation  to  pay 
royalty  under  the  contract,  and  were  enti- 
tled to  rescind  the  contract  Briefs  have 
been  submitted  on  these  points ;  and,  oo 
further  consideration  of  the  cause,  I  add 
the  following  brief  statement  to  the  views 
expressed  at  the  hearing: 

The  opinion  of  Judge  Lacombe  in  the  Fer- 
ry-Waring Company  suit  does  not  expressly 
decide  the  issue  now  raised  as  to  the  dis- 
tinction between  "stays"  and  "rings"  under 
the  Ferry  patents,  nor  was  that  issue  pre- 
cisely raised.  It  is  not  therefore  conclusive 
on  the  question  and  its  bearing  on  this 
question  is  therefore  to  be  considered  only 
in  connection  with  the  evidence  given  at 
the  hearing  upon  this  subject 

As  to  the  second  question,  further  consid- 
eration confirms  my  impressio.ns,  indicated 
at  the  hearing,  that  under  the  circumstances 
proved  complainant's  repreitentation  or  claim 
that  the  "stays"  in  question  were  covered  by 
its  patents  was  bona  fide  and  honestly  made, 
and  was  a  representation  or  claim  which, 
in  bargaining  with  defendants  as  to  a  license, 
it  committed  no  fraud  in  making,  and  that 
the  defendants,  being  at  that  time  actually 
claiming  and  acting  on  an  adverse  title — be- 
ing the  same  title  which  they  now  set  up 
and  seek  to  establish  by  evldence-^were  not 
entitled  to  act  on  this  representation  or  claim 
of  title  made  by  complainant  as  the  asser- 
tion of  a  fact,  the  falsity  of  which,  subse- 
quently proved,  would  entitle  them  to  repudi- 
ate the  contract  on  this  ground.  No  author- 
ities have  been  referred  to  establishing  that 
representations  of  this  character,  made  un- 
der these  circumstances,  are  representations 
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of  fact  on  which  defendant  had  then  the 
right  to  rely,  but  might  subseQuently  dis- 
prove, when  it  so  elected,  by  disputing  the 
license.  The  general  principle  la  that  the  li- 
censee, to  the  extent  that  he  continues  to  use 
the  license,  Is  estopped  from  denying  the  li- 
censor's title.  Clark  v.  Adle  (No.  ^  2  L.  R. 
p.  423,  A  pp.  Coses  (1877);  Jones  v.  Bum- 
ham,  67  Me.  93,  24  Am.  Rep.  10  (1877) ;  Kins- 
man T.  Parkhurst,  18  How.  289,  15  L.  Ed. 
386.  This  applies  the  same  principle  which 
estops  a  tenant  from  denying  the  landlord's 
title  to  the  land  occupied  under  the  lease, 
and  Is  an  estoppel  implied  by  law,  even  in 
the  absence  of  an  express  estoppel,  such  as 
was  made  by  the  agreement  here.  If  the  de- 
foidants  have  the  right,  for  fraud  or  other- 
wise, to  repudiate  the  license,  thus  making 
themselves  liable  to  suit  as  infringers,  the 
repudiation  in  sach  case  must  be  total  and 
of  aU  the  privil^es  granted.  They  cannot 
at  the  same  time  claim  nnder  and  against 
the  agreement  In  the  present  case,  the 
agreement  granted  the  right  to  nse  the  Hal- 
lock  machines  for  rings,  and  fixed  the  royal- 
ties for  iKtth  rings  and  stays  on  a  basis  which 
did  not  depend  on  the  actual  making  of  ei- 
ther stays  or  rings,  and  these  entire  royal- 
ties are  due,  under  the  agreement,  if  the  de- 
fendants nse  any  of  the  privileges  conferred 
by  the  license,  and  do  not  expressly  repudi- 
ate them  all.  Defendants  admit  the  nse  of 
these  privileges  for  making  rings,  and  of- 
fer to  account  for  these,  bnt  the  accounting 
can  be  only  according  to  the  express  agree- 
ment and  not  otherwise,  so  long  as  any  privi- 
lege under  it  Is  used. 

I  will  advise  decree  for  accounting  nnder 
the  agreement,  to  be  settled  on  notice,  if  nec- 
essary, and  that  the  cross-bUl  be  dismissed. 


(7S  N.  J.  L.  too) 

FISHMAN  V.  CONSUMERS'  BREWING  <30. 

(Supteme  Conrt  of  New  Jersey.     June   14, 
1909.) 

1.  NEOLIOZNCB  ($  125*)— FiBES— EVIDENCIS. 

The  fact  that  a  fire  occurred  upon  the  same 
piemises.  seven  years  prior  to  the  occarrence 
of  the  fire  in  question,  is  not  admissible  to 
prove  the  existence  of  negligence  upon  the  part 
of  defendant  as  the  proximate  cause  ot  the  fire 
in  qnestion,  where  the  testimony  showed  the 
conditions  to  l>e  different 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  |  241 ;    Dec.  Dig.  t  125.»] 

(Syllabus  by  the  Court.) 

2.  EVTOENCK  (J  99*)— "RlCLKVANCT  OT  TeSW- 
IIONT." 

"Relevancy  of  testimony"  means  that  any 
two  facts  to  whloh  it  is  applied  are  so  related 
to  each  other  th'at,  according  to  the  common 
oourse  of  events,  one,  either  taken  by  itself  or 
in  connection  with  other  facts,  proves  or  ren- 
den  possible  the  past,  present  or  future  exist- 
ence or  nonexistence  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  1^8;  Dec.  Dig.  g  99.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  p.  6062.1 


Appeal  from  District  Court  of  City  of 
Newark. 

Action  by  Max  Flshman  against  the  Con- 
sumers' Brewing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Argued  February  term,  1909,  before  EEBD, 
TKBNCHABD,  and  MINTUBN,  JJ.    ' 

Child  &  Carter  (Rlker  &  Riker,  of  counsel), 
for  appellant  Fbillp  J.  Schotland.  for  8i>- 
pellee. 

MINTUBN,  J.  The  plaintiff's  horse,  top 
buggy,  and  other  chattels  Incident  thereto, 
were  destroyed  by  a  Are,  which,  as  plaintiff 
alleges,  originated  in  a  heap  of  burnt  ashes 
adjoining  the  stable  of  Nlcoll  &  Co.,  where 
the  property  In  question  was  kept  The  asb 
heap  was  upon  defendant's  premises  close  to 
the  stable,  and  the  fire  took  place  about  half 
past  3  o'clock  of  the  morning  of  February 
19,  1908.  The  plaintiff,  over  continuous  ob- 
jections, deemed  It  necessary  for  the  purpose 
of  his  case  to  ask  the  witness  Martin  these 
questions :  "Q.  To  your  knowledge  was  there 
a  fire  at  the  same  place  before  this?  A.  Yes, 
sir.  Q.  When  was  that?  A.  On  the  14th  of 
December,  1901.  Q.  And  did  you  make  an 
Investigation  at  that  time?  A.  Yes,  sir.  Q. 
What  did  you  find  at  that  time  might  cause 
the  fire?  A.  Hot  ashes  against  the  weather- 
boards. Q.  What  burned  at  that  time?  A. 
Weatherboards.  Q.  Did  you  make  an  inves- 
tigation of  the  cause  of  those  weatherboards 
burning  at  that  time?  A.  Yes.  Q.  Where 
were  those  weatherboards  you  speak  of?  A, 
About  the  same  location  as  the  last  fire."  It 
further  appeared  from  the  testimony  of  this 
witness  that  after  the  1901  fire  a  sheet  iron 
plate  had  been  placed  between  the  ash  heap 
and  the  stable,  and  that  when  this  witness 
reached  the  scene  of  the  fire  shortly  after 
It  started,  that  Iron  plate  was  not  hot  hnt 
cool  enough.  Indeed,  to  enable  blm  to  handle 
it  It  will  be  perceived  therefore  that  the 
conditions  preceding  the  two  fires  wero  es- 
sentially different.  The  only  purpose,  appar- 
ently, which  could  actuate  the  plaintiff  in  in- 
troducing this  character  of  testimony  as  ma- 
terial to  his  cause  is  the  specious  reasoning 
included  in  the  proposition,  propter  hoc,  the 
fire  of  1901  originated;  argo  post  hoc,  the 
fire  in  question  must  have  so  originated ;  and 
it  requires  no  elaboration  of  argument  to  re- 
pose the  fallacy  of  such  a  syllogism  both  in 
logic  and  in  law.  "Relevancy  of  testimony," 
as  defined  by  Stephen,  is:  "That  any  two 
facts  to  which  It  is  applied  are  so  related  to 
each  other  that  according  to  the  common 
course  of  events,  one,  either  taken  by  itself, 
or  in  connection  with  other  facts,  proves,  or 
renders  possible,  the  past,  present,  or  future 
existence  or  nonexistence  of  the  other.  Steph. 
Dig.  Ev.  art  1.  The  testimony  in  the  case 
made  it  quite  manifest  that  since  the  fire  of 
1901    conditions   had   changed,   and   precan- 
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tlops  . against  Are  bad.i  heen  taken  by  defend- 
ant, BO  that  under  no  reasonable  constmc- 
tloa'of  the  physical. principle  of  cause  and 
effect  could  this  testimony  be  applicable.  It 
iat inadmissible  because  of  its  remoteness  in 
pplnt  of  time,  daring  which  interim  changed 
conditions  resulted ;  but  primarily  as  is  said 
in,  one  case,  "upon  grounds  of  public  policy 
to'  prereht  the  multlnlication  of  issues  in  a 
cose"  without  apparent 'connection.  Costelo 
V.  Crowell,  139  Mass.  588,  2  N.  E.  698 ;  State 
V  laymouO  -■"-  N.  .T.  Law,  2W,  21  "Atl.  328 ; 
CpIHns  V.  N.  T.  C.  R.  Co.,  109  N.  T.  243,  16 
I?;  B.  50. 
'•.  1  .  .is  reason,  the  Judgment  is  rerersed, 
aad  a  venire  de  novo  la  awarded. 


(7^.N.  J.  L.  101) 

iDOBBS  V.  WEST  JERSEY  &  S.  R.  CO. 

v(SnpTeme  Court  of  New  Jersey.     June  22, 
1909.) 

Railboads  (S  350*)— Csossina   Accidents—- 

,  Actions  —  Jubt  Question  —  Contbibutoby 

Negligence.  , 

'  In  an  action  for  Injury  to  plaintiffs  horse 
and  bugior  by  l)eing  struck  by  defendant's  train 
at  a  street  crossing,  whether  the  driver  of  the 
bpggy  was  negligent  held  for  the  Jury. 

lEd.  Note.— For  other  cases,  see  Railroads, 
C»nt.  Dig.  t  1166;  Dec.  Dig.  {  S50.*] 

..Certiorari  to  Dlsti^lct  Court  of  Camden. 

^LCtion  by  James  C.  Dobbs  against  the 
'VVtest  Jersey  &  Seashore  Railroad  Compa- 
Djji.  On  certiorari  l)y  defendant  to  review 
a.  judgment  for  plaintiff.    Affirmed. 

^rgued  February  term,  1S09,  before  REED, 
T^RENCHARD,  and  MINTUftN,  JJ. 

i' Wilson,  Carr  &  Stacktiotise,  for  plaintiff. 
Qaskell  &  Gaskell,  fdr  defendant 

■  REED,  J.  Walter'  Dobbs  and  Charles  B. 
Bsber  were,  on  April  5,  U908,  driving  a  bug- 
gy along  Essex  street  in  Gloucester,  wliich 
street  crosses  at  rigbt  anglte  the  tracks  of 
the!  West  Jersey  &  Seasbore  Railroad.  There 
are  three  railroad  tracks  at  the  place  of 
crossing.  The  buggy  was  struck  by  a  nortli- 
bound  train  running  upon  the  middle  one  of 
tiKse  tracks.  The  horse  and'  buggy,  belong- 
ing to  the  plaintiff,  James  C.  Dobbs,  were 
Injured  by  the  collision.  Upon  the  trial  in 
the  district  court  the  jury  rendered  a  ver- 
dict for  the  plaintiff. 

The  reasons  assigned  for  reversing  the 
judgment  entered  upon  this  verdict  are  that 
the  trial  court  should  have  directed  a  non- 
salt,  or  else  sh6uld  have  directed  a  verdict 
tot  the  defendant,  on  the  grounds,  first,  that 
there  was  no  evidence  to  show  negligence  of 
the  defendants;  and,  second,  that  the  drivers 
of  the  buggy  were  'guOty  of  contributory 
negligence.  In  resi^ct  to  the  negligence  of 
thb  defendant  there  was  evidence  to  show 
that  the  statutory  signal  for  this  crossing 
was  not  given  by  the  defendant's  servants. 
Respecting  the  negligence  of  the  driver  of 


the  buggy,  the  cMiditions  existing  at  the 
crossing  were  these:  To  the  south,  whence 
the  train  waB  coming,  there  stood  a  row  of 
houses,  the  comer  one  being  a  three-story 
brick  building.  No  view  eould  be  had  to 
the  south  until  the  driver  of  the  buggy  had 
passed  this  house.'  From  the  middle  track, 
upon  which  the  train  was  approaching,  to 
the  front  of  this  house,  there  seems  to  have 
been  a  space  of  about  50  feet  In  this  space 
was  a  porch  extending  6  feet  from  the  house, 
then  a  distance  of  33  feet  to  the  nearest 
track,  and  then  a  distance,  of  13  feet  to  the 
middle  track.  The  porch  did  not  obstruct 
the  view  south.  Had  these  houses  been  the 
only  obstruction  to  the  southern  view,  the 
driver  would  have  b^ea  clearly  negligent 
But  there  was  a  line  of  telephone  poles  In- 
tervening. The  line  of  these  poles  ran  about 
25  feet  from,  and  parallel  with,  the  middle 
track.  These  poles  were  numerous,  being 
erected  for  the  use  of  three  difterent  com- 
panies. The  poles  were  large,  and  the  photo- 
graph  of  the  locality  exhibits  an  array  of 
these  poles  entirely  unusual,  and  quite  like- 
ly to  confuse  the  vision  of  a  person  driving 
along  Esses  street  toward  the  track  between 
the  line  of  the  corner  house  and  the  line 
of  these  poles.  There  were  other  obstruc- 
tions of  less  Importance.  The  situation  was 
quite  slmUar  to  that  In  the  case  of  Good- 
enough  V.  Penna.  R.  R.  Co.,  55  N.  J.  Law,  596, 
27  Atl.  931.  We  are  of  the  opinion  that  the 
driver's  negligence  was  a  question  for  the 
jury. 
Judgment  Is  affirmed. 


CIS  N.  J.  U  6») 
SILBBE  V.  PDBUC  SERVICE  RT.  CO. 

(Supreme  Court  of  New  Jersey.    June  29, 
1909.) 

1.  Tbial  (15  106,  108*)— Abgttment  of  Coow- 
SEL— Second  Addbess— Reflt. 

The  trial  coart  may  in  its  discretion  al- 
low the  opening  counsel  to  make  a  second  ad- 
dress to  the  jury,  although  no  reply  to  his  first 
address  was  made.  When  such  second  address 
has  l>een  made,  it  is  error  to  refuse  to  permit 
defendant's  counsel  to  reply  to  it. 

[Ed.  Note.-^For  other  cases,  see  Trial,  CJent 
Dig.  §«  2(}7.  2G9;   Dec.  Dig.  8f  106,  108.*] 

2.  Former  Decision  Followed. 

New  York  &  Long  Branch  R.  R.  Co.,  v. 
Garrity,  63  N.  J.  Law,  50,  42  AtL  812,  followed. 

(Syllabus  by  the  Ck>urt,) 

Appeal  from  District  CToort  of  Bayonne. 

Action  by  Isaac  Silber  against  the  Public 
Service  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Argued  February  term,  1909,  before  GAR- 
RISO.V,   BERGEN,   and  VOORHEES,  JJ. 

Edwards  &  Smith,  for  appellant  A.  A. 
Melnlker,  for  appellee. 

GARRISON,  J.  This  appeal  presents  two 
questions  touching  the  rights  of  counsel  in 
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Bommlng  up  to  the  jury,  or  rather  it  pre* 
aentB  two  phases  of  the  same  question. 
What  happened  at  the  trial  thus  appears  in 
the  state  of  the  case: 

"The  Court:    Counsel  may  sum  up. 

"Mr.  Morton:  We  request  an  opening 
from    the   plaintiff. 

"The  Court:  I  want  to  know  If  you  have 
any  further  rule  on  tiiat. 

"Mr.  Melniker:  In  order  to  aTOld  any 
question  I  will  open. 

"Mr.  Melniker  opens  the  case  to  the  Jury. 

"Mr.  Morton  (aft«r  Mr.  Melniker  has  fin- 
ished his  argument):  We  have  no  argument 
to  make.  '  We  have  written  request  that  the 
Jury  bring  In  a>  special  finding. 

"Mr.  Melniker:  If  there  is  a  request  for 
an  instruction,  I  desire  to  sum  up. 

"Mr.  Morton:  We  object  to  his  further 
snmming  up  on  the  grmnd  that  he  has  al- 
ready summed  up,  and  the  matter  has  been 
presented  to  the  Jury. 

"The  Court:  You  may  proceed,  Mr.  Mel- 
niker. 

"Mr.  Morton:  Will  your  honor  allow  me 
an  exception  to  the  permission  granted  to 
the  attorney  for  the  plaintiff  to  farther  sum 
up  on  the  ground  that  there  has  been  no 
argument  on  behalf  of  the  defendant,  and 
therefore  nothing  for  the  plaintiff  to  re- 
ply to? 

"The  Court:  The  attorney  is  not  to  open 
and  reply,  but  to  open  and  close. 

"Mr.  Morton:    I  ask  an  exception. 

"Exception  allowed.  Let  it  be  sealed,  and 
it  is  sealed  accordingly.  Frederic  B.  Cham- 
berlain, Judge  of  the  District  Court  of  the 
City  of  Bayonne.  [Seal.] 

"Mr.  Melniker  then  addresses  the  Jury  at 
length. 

"Mr.  Morton  (after  Mr.  Melniker  has  sum- 
med up  to  the  Jury):  I  desire  to  have  the 
privilege  of  summing  up  to  the  Jury  for  the 
defendant 

"The  Court:  You  have  already  stated  that 
you  didn't  wish  to  address  the  Jury.  I  con- 
sider this  the  closing,  and  therefore  you 
have  waived  your  right 

"Mr.  Morton:  Does  your  honor  refuse  to 
allow  me  to  address  the  Jury? 

"The  Court:  'I  do." 

Counsel  for  appellant  by  his  spedflcatlons 
complains  of  the  action  of  the  trial  court 
first  in  allowing  plaintiff's  counsel  to  ad- 
dress the  Jury  twice,  and,  second,  in  refus- 
ing to  allow  defendant's  counsel  to  reply 
to  the  seccHid  address  to  the  Jury. 

The  action  of  the  trial  court  was  right  in 
the  first  respect  and  wrong  in  the  second, 
and  in  both  respects  Is  covered  by  the  de- 
cision of  this  court  in  New  York  &  Long 
Branch  R.  R.  Co.  t.  Garrity,  63  N.  J.  Law, 
SOk  42  AQ.  842. 

The  Judgment  of  the  district  court  of  Bay- 
onne Is  reversed. 


■  ■■;   ■.,^   :         c«  n.  j.  u  i» 

NATIONAL  UNION  FIRB  INS.  CO.  OFi 

PITTSBURGH,  PA..  V.  EMPIRE  1 

STATE  SURETY  CO.  1 

(Supreme  Coart  of  New  Jersey.    June  22,  ■■ 
1909.)  I 

IweuBANce  (J  665*)— iNDEJCNrrr  Ihbubawobt- 
AcTioN   ON   Bond  — SuFnciENcy  of  Evr- 

DENCE.  ' 

In  an  action  on  a  bond  insuring  plaintiff 
against  the  defalcation  of  its  employes,  evidence 
held  Insufficient  to  support  a  verdict  for  plaior 
tiff.  •,  ^ 

[EA.  Note.— For'  other  cases,  see  Insurance^ 
Dec.  Dig.  I  665.*]  ^ 

Action  by  the  National  Union  Fire  In.- 
surance  Ck>mpany  of  Pittsburgh,  Fa.,  agains^ 
the  Empire  State  Surety  Oouipany.  Verdict 
for  plaintiff.  Heard  on  rule  to  show  caus^ 
wby  a  new  trial  should  not  be  granted^ 
Rule  made  absolute.  ; 

Argued  February  term,  1909,  before  REED. 
TRENCHARD,  and  MINTURN.  JJ. 

Edward  A.  &  William  T.  Day,  for  plativ- 
tiff.    Frederick  S.  Kellogg,  for  defendant  ' 

REED,  J.  The  rule  to  show  cause  is  Hab- 
ited by  the  condition  of  its  allowance  to 
the  question  whether  the  verdict  Is  support- 
ed by  the  evidence.  The  defendant  as  itf 
name  imports,  is  a  surety  company.  It  In-- 
sures  among  other  things,  the  employer 
against  the  defalcation  of  his  servants.  la 
the  present  case  it  insured  the  fidelity  of 
one  Fowler,  who  was  employed  by  the  plain- 
tiff as  one  of  its  agents  in  Its  fire  insurance 
business.  The  defendant  gave  the  plaintiff 
its  bond  dated  August  8,  1901,  to  indemnify 
the  plaintiff  against  loss  through  the  default 
or  dishonesty  of  Fowler  In  connection  with 
his  duties  pertaining  to  the  position  to  which 
Fowler  had  been  appointed  by  the  plalntlffL 
The  bond  contained  several  express  condi- 
tions; the  fourth  one  providing:  "If,  at 
any  time  after  the  beginning  of  the  term 
for  which  this  bond  Is  written,  the  employ- 
er suspects,  or  if  there  come  to  the  notice 
or  knowledge  of  the  employer,  any  actv 
fact  or  information  tending  to  indicate  that 
the  employe  is  or  may  be  unreliable,  deceit- 
ful, dishonest,  or  unworthy  of  confidence^ 
or  that  he  is  intemperate,  gambling,  or  inr- 
dulging  in  other  vices,  the  employer  sliali 
immediately  so  notify  the  company  in  wiifr 
lug;  and.  If  the  employer  fail  or  neglect  to 
do  so,  this  company  shall  not  be  liable  for 
any  act  of  the  employ^  thereafter  commits 
ted."  This  bond  was  renewed  In  1905,  1909, 
and  1907;  so  that  the  bond  which  covered 
the  period  of  the  employe's  defalcation  tA 
this  caae  ran  from  August  8,  1907,  to  AUt^ 
gust  8,  1908.  -; 

Fowler,  the  employe,  died  September  22i 
1907.  At  the  time  of  his  death,  there  wai 
due  to  the  plaintiff  over  $3,000,  consisting 
of  moneys  'collected  by  Fowler  for  premium^ 
of  policies  Issued  through  him  for  the  plaint- 
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tiffs.  The  counsel  for  the  defendant  In- 
sists that  the  verdict  for  the  defendant  for 
this  amount  should  be  set  aside,  because 
the  evidence  shows  that  the  plaintiff  did 
not  perform  its  duty  to  the  defendant  im- 
posed by  the  condition  of  the  bond  already 
mentioned,  and  that  the  plaintiff  did  not 
give  notice  to  the  defendant  of  acts  of 
Fowler's  which  came  to  its  Icnowledge,  tend- 
ing to  Indicate  that  Fowler  was  unreliable 
and  unworthy  of  confidence.  The  business 
of  Mr.  Fowler  was  to  accept  business  from 
brolcers  and  issue  policies  in  the  plaintiff's 
company,  and  for  his  services  he  received  a 
percentage  upon  the  amount  of  premiums  re- 
ceived. Fowler  had  begun  his  services  with 
the  plaintiff  In  November,  1904,  and  con- 
tinued them  until  his  death.  In  the  written 
contract  of  employment,  there  Is  no  men- 
tion of  the  collection  of  premiums  or  of  their 
payment  by  Fowler  to  the  company,  and, 
of  course,  no  mention  of  the  period  within 
which  such  premiums  should  be  paid  over 
after  their  receipt  by  Fowler.  It  appears, 
however,  from  the  course  of  dealing,  that 
Fowler  did  collect  the  premiums,  and,  of 
course,  accounted  for  them  less  his  percentage 
for  commissions.  The  premium  boolc  and 
policy  register  kept  by  Fowler  shows  the 
amount  of  business  done  by  him  as  agent 
of  the  plaintiff.  He  collected  in  June,  July, 
and  August  $3,656.15  which  belonged  to  the 
plaintiff.  He  remitted  none  of  this  money. 
The  usual  time  for  remittance  by  the  agents 
of  the  company  is  testified  to  have  been  60 
days,  70  days,  and  sometimes  as  long  as 
120  days,  and  even  5  months.  The  amount 
collected  In  May  he  paid  over  in  September. 
The  amount  he  collected  In  April  he  paid 
over  on  August  8th,  and  the  amount  be  col- 
lected in  March  he  paid  over  on  July  12th. 
The  president  of  the  plalntitTs  company 
testified  that  Fowler  was  one  of  the  valued 
agents  of  the  company,  and  that  he.  Mice 
many  others,  was  dilatory  in  making  his  col- 
lections. He  testified  that  the  agent  gives 
credit  to  his  patrons,  brokers,  and  private 
customers,  and  the  company  was  compelled, 
by  the  competition  In  business,  to  allow 
credit,  usually  60  days,  extended  sometimes 
to  3,  4,  and  5  months,  and  that  letters  were 
written  to  the  agents  to  stir  them  up,  as  well 
for  their  benefit  as  for  the  benefit  of  the 
company. 

On  cross-examlnatlpn  of  Mr.  Cole,  the  pres- 
ident, he  admitted  his  signature  to  a  letter 
written  by  him  to  Fowler  on  June  8,  1907. 
In  this  letter  the  president  said:  "My  at- 
tention Is  directed  to  the  balances  which  are 
delinquent  at  your  agency.  February  bal- 
ance of  $1,755.41  is  now  nearly  six  weeks 
past  due,  and  the  March  balance  of  $1,526.8.3 
is  due.  This  matter  of  delinquent  balances 
has  been  discussed  with  you  personally  by 
the  writer,  and  we  had  a  very  distinct  un- 
derstanding at  the  time.  You  most  come 
to  recognize  the  fact  that  we  cannot  be 
annoyed,  m:  put  to  the  necessity  of  annoy- 


ing you  with  letters  of  this  kind,  and  desire 
to  state  very  positively  that,  unless  some 
arrangement  can  be  made  whereby  we  are 
relieved  of  the  continual  annoyance  of  dun- 
ning you  for  balances,  we  would  prefer  to 
terminate  the  connection  with  your  agency. 
Sixty  days  is  the  limit  of  credit  that  we  al- 
low our  agents.  In  your  case,  we  have  made 
it  seventy-five  days,  and  the  balances  must 
be  paid  within  that  time.  Please  be  guided 
accordingly."  The  defendant  relies  upon 
the  contents  of  this  letter  as  such  persua- 
sive evidence  of  the  knowledge  of  the  com- 
pany of  a  fact  tending  to  indicate  that  Fowl- 
er was  unreliable,  and  therefore  that  it  was 
its  duty  to  communicate  th^t  knowledge  to 
the  defendant,  which  it  Is  admitted  it  did 
not  do,  that  this  verdict  should  not  be  per- 
mitted to  stand.  The  letter  was  competent 
to  qualify  and  contradict  the  testimony  of 
the  president  when  on  the  stand.  The  let- 
ter, however,  was  put  in  by  the  defendant 
as  substantive  evidence  binding  the  corpo- 
ration as  an  admission.  This  evidence  must 
be  regarded  from  the  point  of  view  which 
the  charge  of  the  trial  Judge  left  it  to  the 
Jury.  The  judge  charged  that:  "The  in- 
surance company,  the  plaintiff,  was  not  to 
Judge  as  to  what  fact  indicated  unreliability 
in  the  agent;  that  it  was  for  the  Jury  to 
say  whether  or  not  the  fact,  if  It  waa  a 
fact,  that  Fowler  was  overdue  In  making 
his  payments,  was  a  fact  or  act  which  tend- 
ed to  show  his  unreliability."  Again  the 
trial  Judge  charged:  "If  you  find  that  there 
was  a  fixed  time  In  which  Fowler  was  to 
turn  over  his  money  to  this  insurance  com- 
pany, and  be  did  not  do  so — I  do  not  mean 
for  an  hour  or  for  a  day  or  two  days — bat 
if  for  several  weeks,  and  especially  if  habit- 
ually, he  was  delinquent  and  derelict  In  the 
observance  of  that  contract,  that  was  a  fact 
and  a  circumstance  which  Indicated  his  un- 
reliability, and  which  should  have  been  com- 
municated to  the  surety  company."  And 
flsraln:  "If  It  be  true  that  the  limit  was  75 
days,  and  he  was  6  weeks  over  that  time, 
the  insurance  company  should  have  notified 
the  surety  company,  and  otherwise  they 
were  not  liable." 

Taking  these  instructions, as  the  standard 
by  which  the  Jury  was  bound  to  consider 
the  case,  it  is  manifest  that  the  Jury,  in  ar- 
riving at  the  verdict  for  the  plaintiff,  must 
have  found,  either  that  the  time  of  credit 
given  to  Fowler  was  more  than  75  days,  or 
they  must  have  found  that  Fowler  was  not 
delinquent  for  several  weeks  over  the  period 
of  75  days.  While  there  was  evidence  that 
credit  was  extended  to  some  agents  in  some 
instances  for  4  and  even  5  months,  there  Is 
no  evidence  that  such  credit  was  extended 
to  Fowler.  The  testimony  In  respect  to 
Fowler's  credit  Is  contained  In  the  letter 
of  Mr.  Cole,  who  says  that  his  ordinary 
credit  was  75  days.  Mr.  Cole  did  not  say 
when  on  the  stand  that  the  contents  of  his 
letter  to   Fowler   contained   any   misstate- 
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ment  of  facts.  The  testimony  respecting 
Fowler's  delinquency  npon  the  assninptlon 
that  bis  period  of  credit  was  75  days  is 
ample.  Not  only  does  bis  delinquency  ap- 
pear In  tbe  letter  of  Mr.  Cole;  but,  from  all 
the  testimony  respecting  tbe  period  inter- 
vening between  Fowler's  collections  and 
payments.  It  appears  that  be  was  delinquent 
In  payment  several  weeks  after  bis  collec- 
tions. 

So  assuming,  as  we  must,  that  the  jury 
found  that  the  period  of  credit  was  more 
than  75  days,  or  that  Fowler  was  not  sev- 
eral weeks  delinquent  if  it  was  75  days, 
we  think  the  verdict  cannot  stand. 

Tbe  rule  is  made  absolute. 


(77  N.  J.  L.  685) 

STATE  V.  CALLAHAN. 

(Conrt  of  Errors  and  Appeals  of  New  .Tersey. 

June  14,  1909.) 

CRmmAi,  Law  (S  787*)— Failubk  of  Defknd- 
AHT  TO  Testify — Remabks  of  Codht. 

Upon  the  trial  of  an  indictment,  where 
the  defendant  fails  to  testify  in  his  own  be- 
half to  deny  inculpatory  facts  which,  if  false, 
he  must  know  to  be  so,  it  is  proper  for  the 
trial  iudge  to  call  attention  to  his  failure  to 
testify. 

[Ekl.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1903;  Dec.  Dig.  |  787.*J 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

James  E.  Callahan  was  convicted  of  crime, 
and  from  a  Judgment  of  the  Supreme  Court 
(69  Atl.  957),  affirming  the  conviction,  he 
brings  error.    Affirmed. 

Robert  Adrain,  for  plaintiff  in  error. 
George  Berdine,  for  the  State. 

SWATZE,  J.  A  majority  of  the  conrt 
think  that  tbe  Judgment  in  this  case  should 
be  affirmed  for  tbe  reasons  stated  in  the 
opinion  of  Mr.  Justice  Bergen  in  the  Su- 
preme Court  (69  Atl.  957);  but  In  view  of 
ttie  difference  of  opinion  In  this  court,  it  Is 
thought  well  to  add  to  what  he  said.  Tbe  sub- 
stantial com'plalnt  made  by  tbe  plaintiff  in 
error  is  that  tbe  learned  Judge  of  tbe  quar- 
ts sessions,  in  bis  charge,  called  tbe  atten- 
tion of  the  jury  to  tbe  failure  of  the  defend- 
ant to  go  upon  tbe  stand  as  a  witness  in  tils 
own  behalf,  and  charged  them  as  follows, 
using  almost  the  exact  language  of  the  opin- 
ion of  the  Supreme  Ourt  in  Parker  v.  State, 
61  N.  J.  Law,  30S.  at  page  313,  39  Atl.  651. 
at  page  653:  "When  tbe  accused  is  upon 
trial,  and  the  evidence  tends  to  establish 
facts,  which.  If  true,  would  be  conclusive  of 
Ills  gnilt  of  tbe  charge  against  him,  and  be 
can  disprove  them  by  his  oath  as  a  witness 
as  a  fact  if  It  be  not  true,  then  his  silence 
would  justify  a  strong  inference  that  be 
could  not  deny  tbe  charge."  This  rule  has 
I>een  sustained  in  this  court  in  State  v.  Twin- 
ing, 73  N.  J.  Law,  683,  64  Atl.  1073,  1135.    In 


State  V.  Wines,  65  N.  J.  Law,  at  page  35,  46 
Atl.  702,  the  Supreme  Court  distinctly  said 
that  it  was  proper  for  tbe  Judge  to   refer 
to  the  failure  of  the  defendants  to  testify 
and  to  call  witnesses  to  establish  the  defense 
by  way  of  an  alibi,  as  circumstances  in  the 
case.    The  Wines  Case  was  a  case  of  circum-  ■ 
stautial  evidence,   and  the  defendants  were 
called  upon  to  deny  only  tbe  facts  which 
made  against  them  and  of  the   falsity  of 
which  tbey  must  have  bad  knowledge.    We 
think  that  so  far  the  Judge  was  entirely 
correct    We  see  no  reason  why  tbe  principle 
adopted  by  us  in  the  Twining  Case  does  not 
Justify  the  Judge  in  commenting  upon  tbe 
failure  of  the  defendant  to  deny  any  incul- 
patory facts  which  may  be  within  bis  knowl- 
edge.   What  was  condemned  by  the  Supreme 
Court  in  the  Wines  Case  was  the  language 
of  tbe  trial  Judge  in  dealing  with  tbe  force 
and  effect  of  the  failure  of  the  defendants  to 
testify.    The  force  and  effect  of  the  failure 
of  the  defendant  to  deny  circumstances  wliicb 
tend  to  prove  gnilt  only  by  inference  is  nec- 
essarily much  less  than  the  effect  of  his  fail- 
ure to  deny  direct  testimony  of  a  guilty  act, 
as  in  the  Parker  Case.    Tbe  judge  in  tbe 
Wines  Case  told  the  jury  that  the  evidence 
of  guilt  was  irresistible,  and  that  no  instruc- 
tion of  the  court  would  prevent  the  infer- 
ence from  lieing  drawn  by  honest  Jurymen. 
As    to   that    Chief  Justice   Depue   properly 
said:    "In  the  present  case  there  was  no  di- 
rect evidence  to  connect  the  accused  with 
tbe  crime  charged.     It  was  circumstantial 
evidence  to  be  submitted  properly  to  tbe  ju- 
ry.    We  think   the  learned  Judge  was  not, 
under  tills  evidence,  Justified  in  tbe  manner 
in  which  the  failure  of  the  accused  to  tes- 
tify or  call  witnesses  to  establish  an  alibi 
was  urged  upon  the  Jury,  or  in  applying  tbe 
comments  of  the  Chief  Justice  in  Parker  v. 
State  to  tbe  'condition  of  tbe  evidence  in  the 
case  in  hand."    It  was  not  the  fact  that  the 
Judge  called  attention  to  the  failure  of  the 
defendants  to  testify  that  was  condemned. 
It  was  the  manner  and  urgency  with  which 
he  magnified  the  importance  of  tbe  fact    In 
the  present  case  the  trial  Judge  did  not  urge 
upon  the  Jury  that  the  failure  of  tbe°  de- 
fendant to  testify  was  of  any  force  at  all, 
except    so    far    as    tbey    have    drawn    that 
inference  from  the  language  which  he  adapt- 
ed from  the  opinl(m  in   the  Parker  Case, 
and  which  we  have  already  quoted.     That 
language,  taken  abstractly,  correctly  states 
a  logical  conclusion.    No  one  can  donbt  that 
If  tbe  evidence  tends  to  establish  facts  con- 
clusive of  the  defendant's  guilt,  which  he 
can  disprove  by  his  own  oath  as  a  witness, 
if  tbey  are  not  true,  his  silence  Justified  a 
strong  Inference  that  be  cannot  deny  tlie 
charge.    Tbe  only  question  that  can  be  raised 
as  to  the  propriety  of  this  remark  of  tbe 
Judge  is  that  it  bad  no  application  to  the 
I  case  in  hand.    Read  as  a  whole,  the  part  of 
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;  the  charge  complained  of  woa  that  there  was 
,  direct  evidence  of  acts  from  which  the  Jury 
.  could  Infer  prostitution  and  Immoral  practl- 
..  cee  taking  place  in  the  defendant's  house. 
.'That  direct  evidence  consisted  of  testimony 
.  of  a  witness  who  entered  the  lower  part  of 
.the  house,  saw  the  defendant  in  what   is 
,  called  the  saloon,  where  there  were  then  two 
,  girls  and  two  fellows,  and  who  testified  that 
',they   had    cigars   and   then   went   upstairs, 
,  where  whisky  was  served  by  one  of  the  girls, 
'that  on  one  occasion  he  was  solicited  by  one 
.'of  the  women  in  the  bpuse,  and  that  on  an- 
I  other  occasion,  when  several  men  were  there, 
.'the  girls  went  about  among  them,  sat  on 
their  laps,  and  danced  and  waltzed  around 
and  had  a  good  time.     This  was  certainly 
,  evidence  of  direct  acts  from  which  the  Jury 
,  might  properly   infer  prostitution   and   im- 
,'  moral  practices.     The .  acts  already  recited 
,  were  proven  to  have  taken  place  In  1006.    It 
..was   further  shown:     That   in   April,   1807, 
,the  defendant,  who  was  an  unmarried  man, 
.had  four  women  in  his  house,  at  about  mid- 
.night,  when  the  officers  broke  in;    that  the 
women  used  profane  language ;  that  one  man 
[concealed  himself  In  the  ice  box;    that  the 
]  women  were  taken  before  the  magistrate ; 
.^at  the  defendant  gave  bail  for  their  subse- 
quent appearance;    that  gambling  machines 
.were  found  in  the  house,  In  which  money 
!was  found  when  they  were  examined  by  the 
.'police  officer;   that  liquor  was  found  in  the 
,  bouse  under   circumstances  from   which   It 
I  might  be  Inferred  that  it  was  kept  for  sale, 
.especially  since  there  was  proof  that  liquor 
had  been  sold  at  a  previous  time.     These 
.'facts,  If  believed,  were  conclusive  proof  that 
,'the  house  was  disorderly.    In  order  to  con- 
j  vlct  the  defendant.  It  was  necessary  to  prove 
,in  addition   his  knowledge,  and  this  could 
be  proved  only  by  circumstances.    We  think 
.that  when  it  Is  proved  that  a  man  is  the 
,'  owner  and  in  control  of  a  house  of  this  char- 
iacter,   where  acts  such   as  described   take 
place  at  a  time  when  he  is  in  the  house,  and 
,he  is  present  in  one  room  when  men  and 
,  women  are  present  and  then  leave  the  room 
.  and  go  upstairs,  and  when  It  further  appears 
that  be  is  an  unmarried  man  and  has  four 
women  of  the  character  proven  in  this  case, 
apparently  living  in  his  house,  or  at  any  rate 
there  at  midnight,  a  Jury  could  hardly  avoid 
an  Inference  of  knowledge  on  his  part     If 
'.BO,  his  failure  to  deny  knowledge  Justifies 
ithe  comment  made  by  the  Judge  In  this  case. 
.    The  Judgment  should  be  affirmed. 

.(77  N.  J.  L.  Sn) 
OCHAN  CITY  HOTEL  ft  DEVELOPMENT 

CO.  V.  SOOT. 
'(Court  of  Errors  and  Appeals  of  New  Jersey. 
I  Jane  14,   1909.) 

1.  BsTOPPEi,  (S  32*)— Estoppel  bt  Deed. 

The   conveyance   of  a   lot  bounded   by   a 
.street  delineated  upon  a  map  to  which  refer- 


ence is  made  In  the  deed  therefor  does  not  estop 
tlie  grantee  to  denv  the  title  of  the  grantor  to 
land  embraced  within  the  limits  of  the  street. 
[Ed.  Note.— For  other  cases,  see  Estoppel, 
Dec.  Dig.  i  32.*] 

2.  Boundaries    (J    20*)  —  Deeds  —  Lahds 

Bounded  on  a  Street. 

Whether  a  conveyance  of  land  bonnded  up- 
on a  street  delineated  upon  a  map,  to  which 
reference  is  made  in  the  deed  therecqr,  includes 
the  land  to  the  center  line  of  the  street  as  de- 
lineated, is  a  question  of  intention,  and,  if  at 
the  time  of  the  conveyance  the  land  covered 
by  the  street  is  in  part  washed  by  the  ocean, 
the  line  of  the  grantee's  land  can  extend  no 
further  than  the  middle  of  the  street  as  it  ac- 
tually exists  at  the  time  upon  the  ground. 

[Ed.  Note. — For  other  cases,  see  Boondaries, 
Cent  Dig.  {«  123-130;    Dec  Dig.  |  20.*] 

8.  Navigable    Waters    (§    89*)  —  Bipabiaw 

Bights— AccBETioKS. 

The  Ocean  City  Association  in  1880  and 
1882  conveyed  land  to  one  Mathews,  describing 
it  by  reference  to  a  map  of  lots  owned  by  the 
association,  and  bounding  it  upon  one  of  the 
streets  delineated  upon  the  map.  Held,  that  i^ 
at  the  time  of  the  conveyance,  the  ordinary 
high  tide  of  the  ocean  covered  the  whole  of 
the  land  within  the  bounds  of  the  street,  Math- 
ews was  the  riparian  owner  and  entitled  to 
the  subsequent  accretions;  but  that,  if  the  or- 
dinary high  tide  at  that  time  did  liot  cover  the 
whole  of  the  street,  the  association  remained 
the  riparian  owner  and  entitled  to  the  subse- 
quent accretions. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  S  240;  Dec.  Dig.  |  39.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Ocean  City  Hotel  &  Develop- 
ment Company  against  Richard  B.  Sooy. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Beversed  and  remanded. 

Gilbert  Collins  (Bleakly  &  Stockwell  and 
John  W.  Wescott  on  the  brief),  for  plaintiff 
in  error.  George  A.  Bourgeois  and  Albert  A. 
Howell  (Bourgeois  &  Sooy,  on  the  brief),  for 
defendant  in  error. 

SWAYZE,  J.  This  Is  an  action  of  eject- 
ment for  a  tract  of  land  in  Ocean  City 
bounded  by  the  middle  line  of  Atlantic  av- 
enue on  the  northwest  by  the  Atlantic  Ocean 
on  the  southeast  by  the  middle  line  of 
Seventh  street  on  the  southwest  and  by  a 
line  parallel  thereto  and  330  feet  distant  OQ 
the  northeast  Both  plaintiff  and  defendant 
claim  title  under  grants  from  the  Ocean  City 
Association;  the  plaintiff  under  a  deed  to 
Iszard  dated  October  28, 1905,  and  the  defend- 
ant under  two  deeds  to  Charles  Mathews, 
one  dated  July  26,  1880,  and  the  other  dated 
S^tember  4,  1882.  The  deeds  to  Mathevra 
do  not  In  terms  Include  the  locus  In  quo,  and 
the  defendant's  title  thereto  rests  upon  an 
alleged  right  of  accretion.  His.  claim  Is 
that  the  land  conveyed  to  Mathews,  to  whose 
title  he  has  succeeded,  bordered  upon  the 
Atlantic  Ocean  at  the  time  those  convey- 
ances were  made.  The  deeds  to  Mathews 
described  the  lands  conveyed  by  reference 
to  lot  numbers  ou  the  plan  of  lots  of  the 
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Ocean  City  AsBoclatlon,  and  as  lying  on  the 
northwesterly  side  of  Atlantic  avenue.  At 
the  time  these  deeds  were  made,  the  only 
map  which  had  been  filed  by  the  Atlantic 
City  Association  was  the  map  filM  June  9, 
1880.  Upon  that  map  Atlantic  avenue  Is 
delineated  as  extending  from  First  street 
near  the  northerly  end  of  the  whole  tract 
southerly  as  far  as  Fifth  street  South  of 
Fifth  street  the  northwesterly  line  only  of 
the  avenue  is  delineated  upon  the  map.  No 
southeasterly  line  is  showU  in  front  of  the 
land  conveyed  to  Mathews.  The  only  lines 
oceanward  are  two  irregular  curved  lines, 
'niilcb  seem  to  be  intended  to  indicate  the 
lines  of  the  ocean.  These  lines  are  outside 
of  the  southeasterly  line  of  Atlantic  ilvenue 
If  extended.  The  width  of  Atlantic  avenue 
where  both  lines  of  the  street  are  shown  is 
70  feet  The  trial  Judge  charged  that  If, 
when  the  deeds  were  made  to  Mathews,  the 
ordinary  high-water  line  of  the  Atlantic 
Ocean  came  up  on  the  lota,  was  northwest- 
erly of  Atlantic  avenue,  Sooy  became  the 
owner  of  the  ripa  and  would  be  entitled  to 
the  accretion;  that  the  maps  were  not  con- 
clusive, but  were  to  be  given  such  weight 
as  the  Jury  thought  their  importance  and 
accuracy  entitled  them  to.  He  also  charged 
88  follows:  "If  you  find  that  the  Ocean  City 
Association  Intended  Atlantic  avenue  to  be 
70  feet  in  width  southerly  of  Sixth  street 
when  said  avenue  should  afterwards  be 
laid  out  and  conveyed  lots  numbered  985, 
987,  989,  991,  993,  and  995  in  section  A  by 
a  description  calling  for  Atlantic  avenue  as 
a  boundary,  and  the  high-water  line  of  the 
Atlantic  Ocean  at  time  of  convesring  said 
lot))  extended  to  or  washed  the  center  of 
said  avenue  in  front  of  said  respective  lots, 
then  and  in  that  case  your  verdict  should  be 
for  the  defendant"  The  charge  therefore 
permitted  the  Jury  to  find  a  verdict  for  the 
defendant  in  either  of  two  situations:  First, 
If  at  the  time  of  the  conveyances  to  Mathews 
the  high  water  washed  the  lots  as  described 
In  his  deeds;  or,  second.  If  it  came  up  as 
far  as  the  middle  line  of  Atlantic  avenue, 
35  feet  southeast  of  the  boundary  line  of  the 
lots  as  described  in  the  deeds.  The  Jury 
fitund  a  verdict  for  the  defendant 

The  plaintur  in  error  argues  that  the  first 
portion  of  the  charge  was  erroneous  for  the 
reason  that  both  parties  are  estopped  by  the 
map  and  by  the  reference  in  the  Mathews 
deeds  to  Atlantic  avenue  as  a  boundary. 
That  they  are  estopped  to  some  extent  is 
omceded  by  the  defendant  in  error,  for  he 
argues  that  the  plaintiff  in  error  is  estopped 
to  deny  that  Atlantic  avenue  existed  as  a 
street  at  fliat  point  70  feet  in  width.  The 
Issue  between  the  parties-  therefore  is  the 
extent  to  which  the  estoppel  is  to  be  carried. 
It  Is  essential  for  the  plaintiff  in  error,  who 
Is  the  plaintiff  In  ejectment  to  establish  a 
title  to  the  locus  in  quo,  and  the  exact  que»- 
Hon  pre&ented  therefore  Is  whether  the  con- 
veyance to  Mathews  by  reference  to  the  map' 


and  to  Atlantic  avenue  as  a  boundary  is  con- 
clusive proof  as  between  the  parties  that  at 
that  time  the  plaintiff  had  title  to  the  soil 
covered  by  Atlantic  avenue.  We  think  that 
such  a  conclusion  does  not  necessarily  fol- 
low. It  may  well  be  that  at  the  time  of 
these  conveyances  the  whole  of  Atlantic 
avenue  was  under  the  waters  of  the  ocean, 
and  therefore  the  property  of  the  state. 
This  would  not  prevent  the  parties  to  those 
conveytlnces  from  delineating  such  a  street 
upon  the  map  and  referring  to  It  as  a  bound- 
ary, and,  while  these  facts  could  not  effect 
a  dedication  of  the  state's  land,  they  would 
operate  by  way  of  estoppel  as  against  the 
parties  to  the  conveyances  so  that  it  the 
ocean  receded  the  parties  could  not  deny  the 
dedication.  The  principle  is  the  same  that 
was  established  in  Jersey  City  v.  Morris 
Canal  &  Banking  Company,  12  N.  J.  Bq.  547, 
and  applied  in  Hoboken  Land  &  Improve- 
ment Company  v.  Hoboken,  36  N.  J.  Law, 
540.  It  is  obvious  that  the  mere  fact  that  a 
street  is  referred  to  as  a  boundary  and  is 
delineated  upon  a  map  indicates  nothing  as 
to  the  title  to  the  land  covered  by  the  street, 
for  the  title  to  the  street  might  well  be  In  a 
third  party,  and  yet  the  street  properly  be 
delineated  upon  a  map  and  referred  to  in  a 
conveyance  between  other  parties.  Such  a 
case  is  Dunham  v.  Williams,  37  N.  T.  261. 
The  possibility  was  recognized  by  Justice 
Magie  in  his  opinion  in  Ayres  V.  Pennsyl- 
vania R.  R.  Co.,  48  N.  J.  Law,  44,  49,  60,  3 
Atl.  885,  57  Am.  Rep.  538.  The  estoppel 
does  not  go  as  far  as  claimed  by  the  plaintiff 
In  error,  and  It  was  doubtless  for  this  rea- 
son that  this  court  in  a  similar  case  arising 
out  of  this  very  map  did  not  consider  the 
fact  that  a  lot  was  bounded  upon  a  street 
as  conclusive  upon  the  question  whether  the 
line  of  high  water  reached  the  lot  as  de- 
scribed by  metes  and  bounds  or  not.  In 
Ocean  City  Association  v.  Sbrlver,  64  N.  J. 
Law,  560,  at  page  566,  46  Atl.  690,  at  page 
696  (51  L.  R.  A.  425),  Chief  Justice  Depue 
said:  "If,  on  the  other  hand,  the  line  of 
ordinary  high  tide  in  1884,  when  the  associa- 
tion conveyed  this  title,  was  on  this  lot, 
then,  by  force  of  the  conveyance  to  Howell, 
be  became  the  riparian  owner,  and  he  and 
his  grantee  are  entitled  to  the  accretions." 
The  trial  Judge  properly  therefore  charged 
in  accordance  with  the  rule  laid  down  In  the 
case  last  cited.  We  think,  however,  that  he 
failed  to  give  to  the  map  the  force  as  evi- 
dence to  which  under  that  case  It  Is  entitled. 
Although  the  map  and  the  deeds  are  not 
conclusive  as  to  the  line  of  the  ocean  in  1880 
and  1882,  they  are  evidence  that  at  the  time 
the  map  was  filed  the  line  of  the  ocean  did 
not  reach  the  lots  conveyed  to  Mathews, 
and  the  lines  delineated  upon  the  map  of 
1883  are  evidence  that  at  that  time  no 
diange  had  occurred  sufficient  to  bring  the 
ocean  withjn  the  lines  of  Atlantic  avenue. 
We  said  in  the  Sbrlver  Case,  referring  to 
the  lines  upon  tills  map,  that  It  appeared 
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there  was  a  considerable  apace  of  undivided 
land  lying  between  that  portion  of  the  as- 
sociation's property  which  was  then  In  dis- 
pute and  the  Atlantic  Ocean,  and  that 
Ocean  avenue  was  delineated  on  the  map 
as  practically  parallel  with  and  some  dis- 
tance from  tlie  ocean,  and  we  added  that 
the  map  of  1883  showed  a  line  of  high  water 
in  1882  located  250  feet  east  of  ttie  easterly 
line  of  Ocean  avenue,  and  that  between  that 
line  and  Ocean  avenue  appeared  a  space  of 
unplatted  land.  This  language  of  Chief 
Justice  Depue's  opinion  refers  to  the  Irregu- 
lar line  which  we  have  already  referred  to 
as  probably  indicating  the  line  of  the  ocean, 
and  his  remarks  as  to  Its  location  with  ref- 
erence to  Ocean  avenue  are  applicable  muta- 
tis mutandis  to  Atlantic  avenue  in  front  of 
the  lots  now  In  question.  We  call  attention 
to  these  facts  lii  order  that  they  may  be 
brought  to  the  attention  of  the  Jury  upon  a 
retrial  of  the  case. 

Such  a  retrial  will  be  necessary  for  the 
reason  that  the  trial  judge  erred  in  the  sec- 
ond branch  of  the  charge  above  set  forth. 
The  description  <Jf  the-  lots  conveyed  to 
Mathews  bounds  them  upon  the  northwester- 
ly line  of  Atlantic  avenue.  If  those  deeds 
conveyed  any  land  southeast  of  that  line  and 
within  the  boundaries  of  Atlantic  avonue. 
It  U  only  by  virtue  of  the  rule  which  extends 
the  bounds  of  a  grant  of  land  abutting  up- 
on a  public  street.  The  ordinary  rule  in 
such  a  case  is  that  established  in  Salter  v. 
Jonas,  39  N.  J.  Law,  469,  23  Am.  Rep.  229; 
but  that  rule  is  a  rule  of  construction  only. 
Chief  Justice  Beasley  was  careful  to  say: 
"The  particular  words  should.  In  such  trans- 
actions, be  controlled  and  limited  by  the  man- 
ifest Intention  which  is  unmistakably  dis- 
played In  the  nature  of  the  affair  and  the  sit- 
uation of  the  parties.  When  the  conditions 
of  the  case  are  altered,  as  If  the  vendor 
should.  In  a  given  case,  have  an  apparent  in- 
terest to  reserve  to  himself  the  parcel  of  street 
In  question,  a  different  rule  of  interpretation 
might  become  proper."  The  rule  adopted  by 
the  trial  judge  went  farther  than  was  justi- 
fied by  the  decision  in  Salter  v.  Jonas,  for 
he  extended  the  grant  beyond  the  middle  line 
of  the  actual  street  as  It  was  In  case  the  high- 
water  line  came  west  of  the  southeasterly 
line  of  the  avenue,  and  he  fixed  the  south- 
easterly boundary  of  the  Mathews  grant  as 
a  line  35  feet  southeast  of  the  line  given  by 
the  deed.  It  has  been  held  In  the  Supreme 
Court  of  the  United  States  that  where  the 
street  as  actually  existing  is  narrower  than 
as  delineated  upon  the  map,  the  grant  can 
only  be  extended  to  the  center  line  as  actual- 
ly existing.  Banks  v.  Ogden,  2  Wall.  57, 
IT  L.  Ed.  818.  This  rule  has,  in  addition  to 
the  great  weight  due  to  a  decision  of  that 
court,  the  support  o^  sound  reason.  In  that, 
it  effectuates  the  probable  intent  of  the  par- 
ties. It  is  argued  by  the  defendant  In  er- 
ror that  the  rule  is  not  applicable  to  the 
present  case  for  the  reason  that  the  plain- 


tiff in  error  is  estopped  to  deny  that  Atlantic 
avenue  was  70  feet  In  width,  if  that  were 
so,  the  defendant  In  error  would  be  equally 
estopped,  for  the  estoppel  must  be  mutual, 
especially  in  a  case  like  the  present,  where 
the  deed  Is  actually  signed  by  both  grantor 
and  grantee.  If  Atlantic  avenue,  then,  be 
held  as  between  the  parties  hereto  by  vir- 
tue of  the  estoppel  to  be  70  feet  in  width, 
it  follows  that  the  defendant  in  error  is  es- 
topped to  deny  that  the  Ocean  City  Associa- 
tion retained  a  portion  of  the  street  itself. 
In  other  words,  the  defendant  In  error  can- 
not rely  upon  this  mutual  estoppel  and  set 
up  in  opposition  thereto  a  claim  that  the 
whole  of  the  existing  street  passed  under  the 
Mathews  deed.  If  that  were  not  so,  how- 
ever, the  learned  trial  judge  was  in  error, 
for,  if  in  fact  the  line  of  high  water  reached 
as  far  to  the  northwest  as  the  middle  line  of 
Atlantic  avenue,  it  is  quite  clear  that  the 
Ocean  City  Association  could  not  liave  in- 
tended to  convey  the  whole  of  the  strip  be- 
tween the  line  of  the  Mathews  conveyance 
and  the  line  of  high  water  to  Mathews.  The 
very  fact  that  the  map  shows,  as  it  does,  an 
unoccupied  space  to  the  southeast  of  Atlan- 
tic avenue  in  front  of  the  lots  in  question.  Is 
an  indication  that  the  Ocean  City  Associa- 
tion meant  to  retain  to  itself  the  actual  shore. 
The  value  of  riparian  rights  was  recognized 
long  before  1880,  and  the  vendor,  to  use  the 
language  of  Chief  Justice  Beasley  in  Salter 
V.  Jonas,  had  an  apparent  Interest  to  reserve 
to  himself  the  parcel  of  street  in  question. 
The  very  case  of  riparian  rights  is  referred 
to  in  Jones  on  Real  Property  In  Conveyan- 
cing, $  459,  citing  Brisbine  ▼.  St  Paul  & 
S.  C.  R.  Co.,  23  Minn.  114.  In  any  aspect 
of  the  case,  if  the  ocean  did  not  actually 
wash  the  lots  conveyed  to  Mathews  as  describ- 
ed by  metes  and  bounds  in  his  deeds,  at  the 
time  of  the  conveyances,  bis  grantee  is  not  the 
riparian  owner  and  therefore  not  entitled 
to  the  accretions.  The  question  to  be  sub- 
mitted to  the  jury  is  that  stated  In  the 
Shriver  Case,  and  that  alone — whether  the 
line  of  ordinary  high  tide  at  the  time  the  as- 
sociation conveyed  to  Mathews  was  on  his 
lots;  that  is,  whether  it  covered  the  whole 
of  the  land  within  the  bounds  of  Atlantic 
avenue.  If  It  did,  his  grantee  is  entitled  to 
the  accretions  subject  to  the  dedication  of 
the  avenu&  If  it  did  not,  the  plaintiff,  aa 
the  subsequent  grantee  o£  the  Ocean  City  As- 
sociation, is  entitled  to  those  accretions. 

As  the  case  must  be  retried,  we  thlnit  it 
well  to  call  attention  to  two  minor  matters. 
The  trial  Judge  charged  the  Jury  that  the 
plaintiff  was  bound  by  the  statements  of  the 
Ocean  City  Association  respecting  the  title, 
made  while  the  Ocean  City  Association  was 
the  owner  of  the  land.  No  doubt  those  state- 
ments, if  contrary  to  the  Interest  of  the  Ocean 
City  Association,  were  admissible  In  evidence 
against  Its  grantee ;  but  it  was  an  Inadvert- 
ence to  charge  that  the  plaintiff  was  bound 
thereby.    The  Judge  also  allowed  testimony. 
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with  refererre  to  a  «nrvey  and  retiipn  made 
by  the  board  of  proprietors  of  West  Jersey, 
that  the  surveyors  had  the  right  to  extend 
the  snrveys,  and.  that  it  was  a  custom  In  mak- 
ing Including  surveys  where  the  land  was 
bounded  by  high  water  to  so  extpiul  them, 
and  that  the  board  of  proprietors  has  knowl- 
edge of  such  extensions  at  the  time  they 
grant  the  surrey  or  grant  the  patent  to  the 
land.  This  evidence  was  offered,  as  stated 
by  the  brief  of  the  defendant  in  error,  to 
meet  an  attack  made  by  the  plnlntlfT  npon 
a  return  made  by  one  Haines,  api)nrently  for 
the  purpose  of  showing  that  that  return 
which  had  bera  offered  In  evidence  by  the 
defendants  themselves  was  not  entirely  ac- 
curate. We  think  this  e-fldence  was  not  ad- 
missible. 

The  Judgment  must  be  reversed,  and  the 
record  remitted  for  a  new  trloL 


(I*  N.  J.  U  ») 

DEATON  ▼.  DORSET. 
(Supreme  Court  of  Now  Jersey.    June  23, 
1909.) 
Wnxs  (I  614*)— BxECUTOBS  and  Administra- 
tors  (I   431*)— Surr   Against  E.vecltob— 

CONSTHUCTIOK     OK     WlLL— LIFE     KpSTATE — 

"During  her  Naturai,  Lifb." 

A  testator  in  bis  will  provirfi'd  aa  follows: 
T  give  •  *  •  to  my  wire  during  hor  natur- 
al life  all  the  income  from  my  real  and  pc reon- 
al  property  after  all  the  taxes  and  n^weasary 
lepaini  shall  have  been  paid,  and  after  ber 
death  then  my  daaghter  Martha  E.  Morris  is 
to  become  the  owner  of  all  that  may  be  re- 
maining of  said  real  or  personal  |iropprty  after 
my  wife's  funeral  expenses  and  just  delits  are 
paid  daring  ber  natural  life,  then  aftpr  ber 
death  tbe  said  property  is  to  revert  to  my 
daughter's  nearest  surviving  heirs."  HfU,  that 
the  clause  "during  her  natural  life"  refers  to 
tbe  duration  of  the  estate  in  testator's  daughter, 
thus  limiting  tbe  daughter's  rUbt  to  a  life  es- 
tate. Held,  further,  tnat  a  suit  at  law  rsnnot 
be  maintained  against  tbe  executor  of  tbe  de- 
ceased husband  to  enforce  payment  of  tbe  wife's 
just  debts  by  virtue  of  the  provision  of  his  will, 
and  that  the  executors  of  tbe  husband  have  tbe 
right  to  require  the  just  debts  of  the  wife  to 
be  first  established  by  a  suit  against  the  wife's 
execntor. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1393;  Dec.  Dig.  |  614:*  Executors  and 
Administrators,  Dec.  Dig.  I  4.11.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  2278,  2279.1 

(Syllabus  by  the  Court,) 

Appeal  from  District  Court  of  Camden. 

Action  by  Ella  Deaton  against  Benjamin 
F.  Dors^,  administrator  c.  t.  a.  of  the  will 
of  James  H.  Morris,  deceased.  Judgment  for 
defendant,  and  plalntlll  appeals.    Afflmied. 

Argned  November  term,  1908,  before  6AB- 
HISON,  PARKER,  and  VOORHEES.  JJ. 

Wllbert  V.  Pike  and  Raymond  R.  Dongcs, 
for  appellant  Francis  D.  Weaver  and  John 
B.  Kates,  for  appellee. 

VOORHEES,  J.  This  Is  an  appeal  from 
the  district  court  of  the  city  of  CnmdPn.    Tlie 


state  of  tbe  case  settled  by  fhe  Jndge  of  that 
court  sets  forth : 

"This  is  an  action  brought  to  recover  from 
the  estate  of  James  H.  Morris,  deceased,  the 
sum  of  $207,  balance  claimed  by  the  plaintiff 
for  services  rendered  to  Martha  Morris,  wid- 
ow of  said  James  H.  Morris,  In  her  lifetime, 
as  housekeeper  at  wages  alleged  to  have  been 
agreed  upon  by  contract  with  Mrs.  Morris. 
James  H.  Morris,  of  Camden,  N.  J.,  died  early 
In  1896,  having  first  made  his  Inst  will  and 
testament,  duly  proved  before  the  surrogate 
of  Camden  county  on  March  8.  1890,  and  of 
record  In  said  surrogate's  office  in  Book 
S  of  Wills,  p.  60,  etc.,  wherein  and  whereby 
he  did,  among  other  things,  provide: 

••  'First  It  is  my  will  and  I  do  order  all  my 
jnst  debts  and  funeral  expenses  to  be  duly 
paid  as  soon  as  conveniently  may  be  after  my 
death. 

'  "  'Second.  I  give  devise  and  bequeath  to 
Martha  .Morris,  my  beloved  wife,  during  her 
natural  life,  all  the  Income  from  my  real  es- 
tate and  personal  property  after  all  the  tax- 
es and  necessary  repairs  shall  have  been  paid, 
and  after  ber  death  then  my  daughter  Martha 
B.  Morris  is  to  become  the  owner  of  all  that 
may  be  remaining  of  said  real  estate  or  per- 
sonal property  after  my  wife's  funeral  expen- 
ses and  just  debts  are  paid  during  ber  natu- 
ral life  then  after  her  death  tbe  said  prop- 
erty is  to  revert  to  my  daughter  nearest  sur- 
viving heirs.' " 

The  executor  named  having  died  before  the 
testator  and  the  widow  having  renounced,  let- 
ters of  administration  c.  t  a.  were,  on  March 
3,  1896,  granted  to  John  E.  Gumby,  and  on 
March  16,  1905,  letters  were  granted  to.  Ben- 
jamin F.  Dorsey  as  substituted  administrator 
with  the  will  annexed.  The  net  Income  of  tbe 
real  and  personal  property  of  the  testator  was 
paid  over  by  the  administrator  to  testator's 
widow,  Martha  Morris,  until  the  latter's  death 
on  January  18,  1907.  This  suit  Is  brought 
for  that,  as  Is  alleged,  on  April  2,  1903.  Mrs. 
Morris  engaged  the  plaintiff,  Ella  Deaton,  as 
housekeeper,  at  an  agreed  weekly  wage  of 
$3;  that  on  August  27,  1905,  after  Mrs. 
Morris  had  been  stricken  with  paralysis,  she 
raised  the  weekly  wage  to  $4,  and  on  Decem- 
ber 20,  1906,  to  $5;  that  the  plaintiff  per- 
formed the  services  aa  agreed,  and  at  Mrs. 
Morris'  request  expended  for  the  household, 
in  August,  1906,  the  sum  of  $3,  making  the 
total  amount  accrued  to  her  under  the  con- 
tract $673,  on  which  she  received  on  account 
from  time  to  time  $466,  leaving  a  balance 
claimed  by  her  of  $207.  The  plaintiff  duly 
presented  her  claim  to  tbe  defendant  admin- 
istrator for  the  said  balance  as  due  to  her 
under  the  terms  of  James  H.  Morris'  will. 
Tbe  administrator  refused  payment  and  no- 
tified her  to  enforce  her  claim  by  suit  The 
case  was  tried  before  the  .court  without  a  Ju- 
ry. The  foregoing  facts  were  established  to 
the  satisfaction  of  the  court,  in  accordance 
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with  the  statement  In  the  demand  filed  by 
testimony  on  the  part  of  the  plaintiff.  Wit- 
nesses also  testified  that  Mrs.  Morris,  short- 
ly before  her  death,  told  them,  separately, 
that  she  owed  Ella  Deatou  about  $200  for  her 
serrlces  as  housekeeper.  No  testimony  was 
offered  to  controvert  the  testimony  of  these 
witnesses. 

For  the  defendant  the  record  of  the  last 
will  and  testament  of  Martha  Morris,  who 
died  on  January  18,  1907,  was  offered,  where- 
in it  was  provided: 

"Item  1.  It  is  my  wish  and  I  order  and  di- 
rect that  all  my  just  debts  be  paid. 

"Item  2.  In  consideration  of  the  faithful- 
ness and  constant  attention  and  care  of  Ella 
Deaton  to  me  during  my  recent  years  and  Ill- 
ness, I  give  and  devise  to  her,  the  said  Ella 
Peaton,  the  bouse  and  lot  known  a>  Na  1807 
South  Tenth  street,  Camden,  New  Jersey,  and 
also  lot  No.  1800  South  Tenth  street,  Cam- 
den, New  Jersey." 

It  is  also  in  evidence:  That  Martha  E. 
Morris,  the  daughter  named  in  the  will  of 
James  H.  Morris,  died  about  18  months  after 
her  father's  death,  by  reason  whereof  his  es- 
tate goes  to  a  grandniece ;  that  Mrs.  Morris 
was  familiar  with  the  terms  of  her  husband's 
will ;  but  that  the  plaintiff  did  not  know  that 
Mrs.  Morris  had  made  any  provision  for  her 
In  her  will.  On  the  ground  that  the  provi- 
sion made  by  Martha  Morris  in  her  will  for 
the  plaintiff  was  intended  and  Is  in  satisfac- 
tion of  any  claim  for  personal  attention  and 
care'  of  Martha  Morris  rendered  by  Ella 
Deaton  to  her  In  her  lifetime,  judgment  was 
rendered  by  the  court  in  favor  of  the  de- 
fendant. 

The  action  Is  brought  upon  the  theory  that 
the  second  Item  of  the  will  of  James  H.  Mor- 
ris confers  a  right  of  action  against  his  exec- 
utors, in  favor  of  the  creditors  of  his  widow. 
It  will  be  observed  that  no  such  right  is  ex- 
pressly given.  The  provision  concerns  the 
disposition  of  testator's  property.  His  wife's 
interest  is  limited  to  a  life  estate,  with  pro- 
vision that  "after  her  death  then  my  daugh- 
ter Martha  B.  Morris  is  to  become  the  owner 
of  all  that  may  be  remaining  *  •  •  after 
my  wife's  funeral  expenses  and  just'debts  are 
paid  during  her  natural  life."  The  clause 
"during  her  natural  life"  refers  to  the  dura- 
tion of  the  estate  in  his  daughter,  thus  limit- 
ing the  daughter's  right  to  a  life  estate,  and 
does  not  refer  to  the  period  within  which  such 
debts  shall  be  paid.  The  clause  In  the  will  is 
thus  essentially  a  mere  disposition  of  testa- 
tor's property,  with  provision  that  his  daugh- 
ter's remainder  shall  be  diminished  by  the 
payment  of  his  wife's  funeral  expenses  and 
just  debts.  The  will  merely  provides  for  an 
estate  In  remainder  in  the  daughter  after  the 
satisfaction  of  the  just  debts  of  Mrs.  Morlrls 
BO  far  as  the  property  of  the  testator  may  ex- 
tend, after  the  ascertainment  of  those  debts. 
The  theory  of  the  plalntlfTs  case  Is  that,  by 
tb«  provision  io  Mr.  Morris'  will  now  in  ques- 


tion, he  Imposed  on  bis  executors  the  duty  of 
determining  wtmt  claims  against  the  estate 
of  his  widow  are  to  be  regarded  as  her  "just 
debts."  We  are  unable  to  adopt  this  theory 
in  view  of  the  existing  provision  of  our  stat- 
ute for  the  ascertainment  of  the  demands 
against  a  decedent's  estate.  The  only  persons 
authorized  by  law  to  exercise  this  power  are 
the  executors  or  administrators  of  the  al- 
leged debtor,  and  In  case  of  dispute,  the  ex- 
istence and  amount  of  debt  must  be  settled 
In  suits  between  the  creditors  and  the  debt- 
or's estate.  The  judgments  in  such  suits  will 
determine  the  debts  and  their  amounts. 
Whether  a  debt  was  contracted,  whether  It 
has  been  paid,  whether  there  are  set-offs  to 
be  allowed,  whether'  there  Is  a  recoupment  or 
counterclaim,  are  matters  which  must  be  lit- 
Igated  between  the  debtor's  estate  and  the 
claimant.  Moreover,  If  the  will  were  so  con- 
strued as  to  authorize  the  husband's  execu- 
tors to  audit  claims  against  the  wife's  estate, 
this  could  not  prevent  presentation  of  such 
claims  to  her  personal  representatives  for 
allowance  In  the  regular  course,  and  a  double 
presentation  might  and  doubtless  would  result 
In  the  allowance  of  some  claim  by  the  rep- 
resentatives of  one  decedent  and  their  rejec- 
tion by  those  of  the  other,  leading  to  more 
or  less  confusion.  In  our  judgment  therefore 
the  will  of  the  deceased  husband  does  not 
confer  power  upon  his  executors  to  determine 
these  matters,  nor  to  represent  the  ultimate 
devisees  or  legatees  in  that  behalf.  Such  ul- 
timate devisees  and  legatees  huve  a  right  to 
be  heard.  No  authorities  have  been  adduced 
to  the  contrary  of  these  views.  Further- 
more, as  representatives  of  the  deceased, 
executors  and  administrators  are  answerable 
so  far  as  they  have  assets  only  for  the  tes- 
tator's or  Intestate's  debts,  covenants,  or  other 
contracts — not  for  the  debts  of  other  persons. 
In  short.  In  all  cases  where  the  cause  of  action 
is  money  due  on  a  contract  to  be  performed, 
gain  or  acquisition  of  the  testator  by  the 
work  or  labor  or  property  of  another,  or  a 
promise  of  the  testator  express  or  implied^ 
the  action  survives  against  the  executor;  but 
this  case  presents  no  such  situation. 

Nor  does  an  action  at  law,  In  the  absence 
of  statute  or  an  express  promise  by  the  legal 
representatives  to  pay  it,  lie  against  an  exec- 
utor for  a  general  legacy ;  nor  for  a  distribu- 
tive share  of  an  estate.  The  statutes  In  our 
state  upon  these  subjects  are  not  applicable 
to  the  case  in  hand.  The  direction,  in  the 
will,  to  distribute  the  estate  after  payment  of 
the  wife's  just  debts,  is  in  the  nature  of  a 
legacy.  It  Is  not  a  contract  made  by  the  tes- 
tator, nor  does  it  furnish  the  foundation  ot 
an  action  at  law  to  be  enforced  against  the 
executor.  It  may  be  that  the  claim  Is  en- 
forceable against  the  husband's  estate  by  a 
suit  In  equity,  requiring  the  payment  of  the 
just  debts  when  ascertained,  in  which  pro- 
ceeding the  persons  entitled  to  the  estate  of 
the  husband,  whose  shares  therein  would  suf- 
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fer  dbninutlon  by  the  payment,  should  be 
made  parties. 

The  conclusion  la  that  a  suit  at  law  can- 
not be  maintained  against  the  executor  of 
the  deceased  husband  to  enforce  payment 
of  the  wife's  Just  debts,  by  virtue  of  this 
provision  of  his  will,  but  that  the  execu- 
tors of  the  husband  have  the  right  to  re- 
quire the  Just  debts  to  be  first  establish- 
ed by  a  suit  agalust  the  wife's  executor,  for 
It  Is  the  wife's  "Just  debts"  eo  nomine  which 
alone  can  diminish  the  estates  of  the  subee- 
qnent  takers. 

On  this  ground  the  Judgment  for  the  de- 
fendant should  be  affirmed. 

(18  N.  J.  u  lit) 

GRANT  T.  MATOR,  ETa,  OF  BOROUGH 
OF  HA  WORTH  et  al. 

(Supreme  Court  of  New  Jersey.    June  22, 
190».) 

MUHICIPAI.  COBPOBXTIORS  (S  403*)— ASSBSB- 
IIBRT  FOB  Public  lKPBOVElfENT»— Gonfib- 
IIATION. 

A  borough  common  council  may  adopt  and 
CMifirm  an  nRsessment  made  by  commiseioners 
for  the  benefits  resultins  to  a  landowner  from 
a  public  improvement  by  a  motioD  made  to 
confirm  the  said  assessment,  followed  by  a  vote 
adopting  the  motion.  The  nse  of  the  word 
"resolved"  that  the  aaseasment  be  adopted  is 
not  essential. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  493.*] 

(Syllabus  by  the  Court) 

(^rtlorari  by  the  State,  on  the  prosecntion 
of  Hugh  J.  Grant,  against  the  Mayor  and 
Council  of  the  Borough  of  Haworth  and  oth- 
ers to  review  an  assessment  for  benefits  from 
tlie  construction  of  a  road  In  part  through 
his  lands.    Confirmation  of  report  affirmed. 

Argued  February  term,  1909,  before  BEED, 
TBENCHABD,  and  MINTURN,  JJ. 

Mable  tc  Maldment,  for  prosecutor.  Wen- 
dell 3.  Wright,  for  defendants. 

REED.  J.  The  first  point  of  attack  Is 
levied  against  the  manner  in  which  the  re- 
ports of  tbe  commissioners  who  made  the  as- 
sessment for  benefits  was  adopted  and  con- 
firmed by  the  common  council  of  the  borongh 
of  Haworth.  It  is  Insisted  that  the  assess- 
ment should  have  been  confirmed  by  a  resolu- 
tion of  the  common  council,  and  that  it  was. 
In  fact,  confirmed  by  tbe  adoption  of  a  mo- 
tion. The  proceeding  for  the  making  and 
confirmation  of  such  an  assessment  within 
a  borough  is  controlled  by  the  borough  act 
of  April  24,  1897  (P.  L.  p.  285).  Paragraph 
58  of  that  act  provides  that,  after  the  com- 
missioners of  assessment  shall  certify  their 
assessment  to  common  council,  that  body 
shall,  at  a  meeting,  notice  of  which  shall 
have  been  given  in  the  manner  directed  by 
tbe  section,  consider  the  assessment,  and  that 
after  considering  It  common  council  may 
adopt  and  confirm  the  said  assessment  with 
or  without  alteration  as  to  them  may  seem 


proper.  The  minutes  of  a  meeting  of  tlie 
common  council  held  on  June  13,  1908,  show 
the  following:  "Motion  offered  by  Dr.  Hull 
that  the  report  be  confirmed,  and  that  before 
taking  a  vote,  tbe  mayor  deemed  it  advisable 
to  throw  the  meeting  open  for  public  discus- 
sion." The  minutes  show  that  some  discus- 
sion then  followed.  Then  the  minutes  pro- 
ceed: "Council  called  to  order  by  Mayor 
McCulloch.  Upon  vote  on  motion  by  Dr.  Hull 
to  confirm  the  report  the  result  was  as  fol- 
lows :  Aye."  Then  follows  the  names  of  all 
the  members  present  voting  In  the  affirm- 
ative. 

The  statute,  as  will  be  observed,  requires 
an  adoption  and  the  confirmation  of  report 
of  tlie  commissioners.  The  statute  does  not 
prescribe  the  manner  In  which  the  adoption 
and  confirmation  shall  be  expressed.  It  can 
therefore  be  indicated  by  ordinance  or  reso- 
lution, and  the  point  made  Is  that  it  was  not 
done  even  by  resolution,  which  means  that 
the  motion  and  the  affirmative  vote  thereon 
was  not  a  resolution.  But  It  is  obvious  that 
the  adoption  of  the  report  was  the  express- 
ed sentiment  of  tbe  members  of  the  common 
council.  Although  the  word  "resolved"  was 
not  employed  by  the  common  council,  never- 
theless, in  the  language  of  Mr.  Justice  Van 
Syckel  In  his  opinion  in  Plerson  v.  Dover, 
61  N.  J.  Law,  404,  39  Atl.  675,  it  was  none 
the  less  a  proceeding  resolved  upon  by  the 
common  council  by,  whatever  name  it  may 
be  called.    The  point  made  is  untenable. 

The  only  other  question  Is  whether  the  as- 
sessment fcir  benefits  is  for  an  excessive 
amount.  A  careful  consideration  of  the  testi- 
mony fails  to  show  that  any  erroneous  legal 
rule  was  adopted  by  the  commissioners  in 
arriving  at  the  amount  assessed.  Nor  can 
we  say  that  the  discretion  with  which  the 
commissioners  are  Invested  in  estimating  the 
degree  of  benefits  to  the  land  of  the  prose-' 
cutor  from  the  opening  of  the  street  In  ques- 
tion was  abused. 

The  confirmation  of  the  report  must  be  af- 
firmed. 


(n  N.  J.  B.  HO) 
SPARKS  «t  al.  T.  ROSS  et  aL 
(C!oart  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

Mabbiaqe  (S  51*)  — Bvidknck  — SUFFICnWOT 
•  —Question  fob  Jubt. 

Ross  was  married  to  Cavanaugfa  in  1873. 
Upon  a  feigned  Issue  out  of  chancery,  as  to 
the  validity  of  this  marriage,  there  was  evidence 
that  Ross  had  been  married  in  1862  to  Moose, 
who  was  still  living  and  testified  that  she  bad 
never  been  divorced.  There  was  evidence  tliat 
she  and  Ross  had  separated  shortly  after  their 
marriage,  had  lived  in  the  same  county  within 
a  few  miles  of  each  other  thereafter,  and  that 
neither  bad  asserted  any  rights  nnder  the  mar- 
riage of  1862 ;  that  in  1870  Moose  had  contract- 
ed another  marriage  of  which  a  child  was  bom 
in  1871 ;  that  Ross  had  lived  continnonsiy  un- 
til his  death  with  Cavanaugh  and  had  children ; 
that    Moose   had   lived   continuously   from   her 
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marriage  fn  1870  wfth  Prebl;  that  the  chil- 
dren of  Ro88  by  hia  second  wife  had  been  rec- 
ognized as  legitimate  by  the  executor  of  his 
father's  will.  Held,  that  the  question  of  the 
yalidity  of  the  second  marriage  was  for  the 
jnry,  and  that  it  was  improper  to  direct  a 
verdict  against  its  validity. 

(Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  |  90;  Dec.  Dig.  <  51.*1 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Suit  by  Amelia  R.  Sparks  and  others 
against  Charles  S.  Ross  and  others.  From 
an  order  setting  aside  a  verdict  directed  for 
complainants  (70  Atl.  679),  complainants  ap- 
peal.    Affirmed. 

See,  also.  69  Atl.  185. 

Thomas  E.  French,  for  appellauts.  John 
J.  Crandall  (T.  J.  Mlddletou,  on  the  brief), 
for  respondents. 

SWATZB,  J.  After  the  decision  of  this 
court  reported  In  C9  Atl.  185,  the  case  was 
retried  and  a  verdict  again  directed  for  the 
appellants,  which  was  again  set  aside  by  the 
vice  chancellor.  This  appeal  Is  taken  from 
bis  order.  The  reason  upon  which  the  vice 
chancellor  and  this  court  relied  in  setting 
aside  tlie  former  verdict  seems  to  have  been 
misunderstood.  The  situation  Is  this:  Ed- 
mund B.  Ross  was  married  to  Mary  Cava- 
naugh  In  1873.  If  that  marriage  was  valid, 
the  resiMndents  are  his  lawful  issue  and  are 
entitled  to  the  property  in  question  under  the 
will  of  their  grandfather  Samuel  Ross.  It 
is  not  questioned  that  Edmund  Ross  and 
Mary  Cavanaugh  went  through  the  form  of 
a  marriage  ceremony  and  lived  together  as 
husband  and  wife  in  Camden  for  15  years 
and  until  his  death.  The  claim  of  the  appel- 
lant is  that  the  marriage  was  Invalid  because 
he  had  previously  been  married  to  Maria 
.Moose  in  1862.  Some  question' was  raised  as 
to  the  proof  of  a  ceremonial  marriage  to 
Maria  Moose ;  but,  in  the  view  we  take  of  the 
case,  that  question  becomes  comparatively  un- 
important, for  we  think  the  evidence  Is  sufB- 
clent  to  establish  a  valid  marriage  I>etween 
Edmund  Ross  and  Maria  Moose  at  that  time, 
provided  they  were  both  then  free  and  capable 
of  contracting  marriage.  It  is  proved  by  Ma- 
ria Moose,  who  now  calls  herself  Maria  Prehl, 
that  she  was  at  that  time  unmarried  and 
capable  of  marrying  Ross.  As  to  Ross  him- 
self, the  only  evidence  is  that  of  his  sister,, 
who  testified  that  she  does  not  know  of  his 
having  been  married  prior  to  his  marriage 
to  Moose.  If  the  only  question  In  the  case 
were  the  validity  of  the  first  marriage,  this 
testimony  would  be  sufficient  to  establish 
capacity  on  Ross'  part  at  that  time;  but 
the  case  presents  the  situation  of  two  mar- 
riages, each  of  which  Is  presumptively  valid. 
Neither  presumption  is  so  conclusive  that 
the  court  is  justified  in  taking  the  case  from 
the  jury.  The  question  Is  one  of  fact  to  be 
decided  under  all  the  circumstances  of  the 


case,  and,  while  no  doubt  It  wonld  be  the 
duty  of  the  court  to  Instruct  the  Jury  that 
the  first  marriage  was  presumed  to  be  valid 
at  the  time,  It  would  be  for  the  jury  to  de- 
cide whether  that  presumption  was  overcome 
by  the  fact  that  Ross  deserted  Maria  Moose 
soon  after,  leaving  her  and  a  child  entirely* 
without  support,  and  that  no  claim  was  made 
upon  blm  by  his  alleged  wife,  although  they 
lived  in  the  same  county  only  nine  mllea 
apart,  either  for  the  support  of  herself  or 
her  child. 

Even  if  the  first  marriage  was  a  valid  one, 
it  does  not  follow  as  a  necessary  conclusion 
that -the  second  marriage  was  invalid,  for 
fhe  first  marriage  may  have  been  dissolved 
by  divorce.  The  testimony  of  Maria  Moose 
that  she  did  not  know,  and  bad  never  heard, 
of  any  proceedings  taken  against  her  by 
Ross  for  a  divorce,  and  her  further  testi- 
mony that  she  had  never  been  divorced,  Is 
not  conclusive,  since  It  must  be  weighed 
against  the  presumption  in  favor  bf  the  va- 
lidity of  the  second  marriage,  which  is  a 
presumption  in  favor  of  the  Innocence  of 
Ross  of  the  crime  of  bigamy,  of  the  inno- 
cence of  his  second  wife  of  the  crime  of  for- 
nication, and  of  the  legitimacy  of  his  chil- 
dren. We  need  not  In  the  present  case  de- 
cide what  would  be  the  effect  of  the  teatl- 
mouy  of  Maria  Moose  that  she  had  never 
been  divorced,  weighed  against  the  presump- 
tion of  Innocence  and  of  legitimacy,  if  there 
were  nothing  else  proved.  There  are  other 
circumstances  of  great  significance.  Maria 
Moose  admits  not  only  that  she  made  no 
claim  upon  Ross  after  he  deserted  her  in 
1863,  but  that  in  1870  she  herself  married 
one  Prehl,  by  whom  she  had  a  child  bom  in 
1871,  and  with  whom  she  lived  as  his  wife 
undisturbed  by  Ross.  In  1873  therefore, 
when  Ross  married  Mary  Cavanaugh,  he 
had  good  ground  for  divorce  against  Maria 
Moose  for  adultery,  and  had  had  ample  time 
to  procure  a  decree.  No  search  of  the  rec- 
ords of  our  Court  of  Chancery  is  proved  to 
have  been  made,  such  as  was  made  in 
Scbmlaaeur  v.  Beatrie,  147  111.  210,  85  N.  B. 
625;  but  we  are  not  prepared  to  say  that 
the  absence  of  any  record  of  such  a  suit  In 
our  Court  of  Chancery  would  of  itself  be  so 
conclusive  as  to  justify  the  court  in  with- 
drawing this  case  from  the  jury. 

Another  important  fact  Is  the  recogni- 
tion of  the  legitimacy  of  the  appellants  by 
the  executor  of  their  grandfather's  will,  the 
husband  of  one  of  the  appellants. 

The  proof  of  the  continuance  of  the  mar- 
riage relation  between  Edmund  and  Maria 
rests  upon  her  testimony,  and,  in  view  of  the 
facts  stated  and  of  the  necessary  Inference 
from  Maria's  own  testimony  that  she  herself 
was  guilty  of  bigamy  if  the  marriage  of  Ross 
had  not  been  dissolved,  we  think  her  credi- 
bility also  was  a  question  for  the  Jury. 

We  have  thus  dealt  with  the  question  as  a 
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qaeetlon  of  fact  to  be  decided  In  view  of  the 
conflicting  presumptions  and  all  the  circum- 
stances surrounding  tbe  case.  The  authori- 
ties are  clear  that  as  between  a  first  and 
second  marriage  the  presumption  Is  In  favor 
of  the  second  marriage,  and  this  for  the  very 
obvious  reason  that  the  first  marriage  does 
not  necessarily  Invalidate  the  second. 

Of  the  numerous  authorities  It  will  be  suf- 
ficient to  cite  thpse  which  more  nearly  re- 
semble tbe  present  case:  Dysart  Peerage 
Case,  6  App.  Cas.  4S9,  especially  the  language 
of  Lord  Blactcburn,  pages  610,  Sll;  United 
States  V.  Oreen  (G.  C.)  88  Fed.  63 ;  Hunter  v. 
Hunter,  111  Cal.  261,  43  Pac.  756,  31  L.  R. 
A.  411,  62  Am.  St  Rep.  180;  PltOnger  v.  Plt- 
tinger,  28  Colo.  308,  64  Pac.  105,  89  Am.  St. 
Rtp.  193;  Erwin  v.  English,  61  Conn.  502, 
2S  AU.  753 ;  Potter  v.  Clapp,  203  111.  592.  68 
N.  E.  81,  96  Am.  St.  Rep.  322;  Leach  v. 
Hall,  96  Iowa,  611,  64  N.  W.  790,  with  which 
may  be  compared  a  case  where  the  facts 
were  somewhat  different  (Casley  v.  Mitchell, 
121  Iowa,  96,  96  N.  W.  725)';  Smith  v.  Ful- 
ler (Iowa)  108  N.  W."765 ;  Wenning  v.  Teeple, 
144  Ind.  189,  41  N.  B.  600;  Scott's  Adm'r 
V.  Scott  (K.V.)  77  8.  W.  1122;  Bowman  v. 
•Uttle.  101  Md.  278,  61  Atl.  223  (a  disseuting 
opinion  in  this  case  Is  reported  In  101  Md. 
273,  61  Atl.  657.  and  a  supplemental  one  by 
the  Chief  Justice  In  101  Md.  278,  61  Atl. 
1084);  Ala.  &  V.  R.  Co.  v.  Beardsley,  79 
Miss.  417.  20  South.  660,  89  Am.  St.  Rep. 
660;  Rash's  Estate,  21  Mont.  170,  53  Pac. 
312;  Palmer  v.  Palmer,  162  N.  T.  180,  56  N. 
B.501. 

Coonsel  for  the  complainant  contended 
that,  since  the  feigned  issue  in  form  put 
upon  the  respondents  the  burden  of  proving 
the  affirmative  proposition  that  EkJmnnd  B. 
Ross  was  capable  of  contracting  a  legal  and 
binding  marriage  in  1873  and  was  lawfully 
married  to  Mary  Cavanangh,  the  evidence 
was  not  Bufliclent  to  sustain  this  burden. 
No  doubt  the  form  of  the  issue  made  it  in- 
cumbent upon  the  respondents  to  prove  that 
the  marriage  to  Mary  Cavanaugh  was  a 
valid  marriage.  There  was  a  presumption  lu 
its  favor.  Whether  this  presumption  and  the 
evidence  In  Its  support  was  sufficient  upon 
the  whole  to  justify  a  finding  in  favor  of  the 
validity  of  that  marriage  was  a  question  for 
the  Jury. 

We  think  therefore  that  the  vice  chancel- 
lor was  quite  right  in  ordering  a  new  trial, 
and  the  order  is  affirmed,  with  costs. 


06  N.  J.  B.  ») 

ROGERS  V.  BAILT. 

(Court  of  Chancery  of  New  Jersey.    May  21, 
1909.) 

Wnxs  (J  587*)—CoN8TBncnoN— Estate  Cbk- 

ATKD. 

By  will  testatrix,  gave  certain  real  prop- 
erty to  a  son,  and  provided  that,  on  the  son  s 
death  leavinir  no  children,  tbe  property  nbo'ild 


go  to  her  daughter,  should  the  property  have 
been  sold  or  exchanged,  the  daughter  should 
receive  the  value  to  the  extent  of  $4,000  and 
"should  my  daughter  not  be  living  at  the  time 
of  my  son's  death,  then  tbe  property  or  the 
equivalent  to  be  given  to  my  granddaughter." 
Held  that  tbe  son  toolc  tbe  property  in  fee,  sub- 
ject only  to  the  executory  devises,  and  the 
granddaughter  took  a  contingent  interest  in  fee. 
[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  I  697.*] 

Bill  to  quiet  title  by  Frederick  M.  Rogers 
against  Alice  Caroline  Bally.    Bill  dUml.«8ed. 

Frank  Benjamin,  for  complainant  Ben- 
jamin G.  Demorest  for  defendant 

STEVENS,  V.  C  This  is  a  bill  to  quiet 
title.  Tbe  complainant  who  is  an  uncle  of 
defendant,  alleges  that  under  the  will  of  his 
mother  he  has  an  indefeasible  title  in  fee 
simple  In  the  house  and  lot  known  as  No. 
62  State  street.  East  Orange.  His  niece,  the 
Infant  defendant,  by  her  guardian  answers 
and  says  "that  she  is  entitled  to  a  contin- 
gent interest  in  fee  in  tbe  above-described 
premises,  contingent  upon  the  death  of  Fred- 
erick M.  Rogers  (the  complainant]  after  the 
death  of  Minnie  E.  Rogers  Bally,  and  leaving 
no  child  or  children  him  surviving."  It 
will  thus  be  seen  that  the  issue,  and  the  on- 
ly Issue,  raised  by  the  pleadings  Is  wheth- 
er the  defendant  has  a  contingent  interest 
under  tbe  will.  The  will  was  probated  in 
the  District  of  Columbia.  A  copy  of  it,  with 
a  certificate  by  tbe  register  of  wills,  was 
put  In  evidence.  In  this  certificate  the  reg- 
ister says  that  the  will  and  codicil,  after 
having  been  duly  proven,  were  admitted  to 
probate  and  record  by  order  of  the  probate 
court,  but  he  does  not  certify  whether  a 
memorandum  purporting  to  have  been  sign- 
ed by  testatrix,  and  appearing  between  tbe 
will  and  the  codicil,  was  admitted  to  pro- 
bate as  a  part  of  the  latter.  Tbe  memoran- 
dum is  unwitnessed.  The  original  was  not 
produced,  and  the  signature  to  It  was  not 
proved.  The  codicil  does  not  in  terms  refer 
to  It,  and  there  is  no  direct  proof  as  to 
where  it  was  written  on  tbe  original  docu- 
ment By  her  will  Mrs.  Rogers  gave  her 
bouse  and  lot  No.  60  North  Eleventh  street 
Newark,  to  her  son,  the  complainant  By  the 
memorandum  she  certifies  (if  she  wrote  it) 
that  the  house  and  lot  have  been  sold,  and 
that  "the  house  and  lot  now  refers  to  No.  62 
state  street  East  Orange,  N.  J."  It  is  con- 
ceded that  complainant  has  no  title  to  this 
latter  house  and  lot  under  the  will  and  cod- 
icil, unless  the  memorandum  Is  by  Implica- 
tion Incorporated  into  them.  Counsel  have 
handed  me  elaborate  briefs  on  the  question 
whether  this  memorandum  Is  so  incorpor- 
ated. The  proof  is  as  yet  insufficient  to 
raise  tbe  question.  As  tbe  document  Its^ 
has  t>een  filed  among  the  records  of  the  pro- 
bate court  of  the  District  of  Columbia,  there 
may  be  some  difficulty  in  getting  the  evl- 
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dencft.  In  the  view  that  I  take  of  the  case, 
however,  It  la  Immaterial  whether  the  mem- 
orandum Is  part  of  the  codicil.  Whether  It 
is  or  iB  not,  the  bill  must  be  dismissed  on 
the  ground  that  the  defendant,  Alice,  has  a 
contingent  Interest  In  the  land,  and  conse- 
quently the  complainant's  insistment  that  he 
is  sole  owner  of  an  Indefeasible  estate  there- 
in cannot  be  sustained. 

I  will  first  consider  the  case  as  if  the 
memorandum  were  Incorporated  In  the  will. 
It  will  then  read  as  follows:  "I  give  and 
bequeath  to  my  son  Frederick  M.  Rogers  my 
house  and  lot  •  *  *  (No.  62  State  St, 
East  Orange,  N.  J.).  •  •  •  In  the  event 
of  my  son  Frederick  M.  Rogers'  death,  leav- 
ing no  children  or  child,  I  give  and  bequeath 
to  the  survivor,  my  daughter,  Minnie  E. 
Rogers  Bally,  the  house  and  lot  at  62  State 
St,  East  Orange.  Should  the  house  and  lot 
have  been  sold  or  exchanged,  my  daughter 
is  to  receive  the  value  of  said  house  and  lot 
to  the  extent  of  $4,000.  Should  my  daughter 
not  be  Hying  at  the  time  of  my  son's  death, 
then  the  house  and  lot  or  the  equivalent  to 
be  given  to  my  granddaughter,  Alice  Caro- 
line Bally."  I  am  inclined  to  think  that  un- 
der this  will  Frederick  took  a  fee  simple 
subject  to  executory  devises  to  Minnie  and 
Alice,  and  not  a  life  estate.  Act  Aug.  26, 
1784  (Laws  170S-1800,  p.  53),  provides  that. 
Where  there  is  a  devise  of  land,  and  the 
words  "heirs  and  assigns"  are  omitted,  and 
no  expressions  are  contained  In  the  will 
whereby  it  shall  appear  that  such  devise 
was  intended  to  convey  only  an  estate  for 
life,  "and  [which  means  'or* — Morris  v.  Le 
Bel  (N.  J.  Ch.)  63  Atl.  501]  no  further  de- 
vise thereof  being  made  of  the  devised  prem- 
ises," all  such  devises  shall  be  construed 
to  convey  an  estate  in  fee  simple.  In  Den 
V.  Allaire,  20  N.  J.  Law,  10,  the  Judges  thought 
that  the  act  applied,  although  there  was 
an  executory  devise  over,  and  so,  In  one 
sense,  a  further  devise.  In  Brooks  v.  Kip, 
54  N.  J.  Eq.  468,  85  Atl.  658,  Chancellor  Mc- 
Olll,  without  apparently  having  had  his  at- 
tention called  to  Den  v.  Allaire,  expressed 
an  opinion  to  the  contrary.  If,  In  the  pres- 
ent case,  the  will  does  not  give  Frederick  a 
fee,  there  is  this  somewhat  singular  result 
viz.,  that  Frederick  would  take  a  life  es- 
tate, while  Minnie  and  Alice  would,  on  the 
happening  of  the  contingency,  take  a  fee,  al- 
though the  gift  to  them,  like  the  gift  to 
Frederick,  Is  without  words  of  Inheritance. 

In  Den  v.  Snltcher,  14  N.  J.  Law,  53,  tes- 
tator devised  a  plantation  to  S.  C,  and  if  he 
should  die  without  issue,  then,  at  his  (S. 
C.'s)  decease,  testator  gave  an  undivided 
half  over.  He  did  not  devise  the  other  half. 
It  was  held  that  he  Intended  that  S.  C. 
should  have  the  whole  in  fee  In  case  he  had 
issue,  and  that  at  all  events  he  was  the 
absolute  owner  of  the  half  not  given  over. 
If  the  statute  may  operate  where  an  nndi- 
vlded  portion  Is  given  over,  I  do  not  see 
why  It  may  not  operate  where  a  contingent 


estate — an  estate  that  may  never  take  ef- 
fect— is  the  only  Interest  so  given.  Such  a 
gift  presupposes  a  residuum  of  Interest  that 
may,  in  the  event,  be  entirely  undisposed  of. 
Why  may  not  the  statute  operate  upon  such 
residuum?  Why  should  the  testator,  contra- 
ry to  his  evident  Intent,  be  held  to  have  died 
Intestate  so  far  as  the  fee  is  concerned?  It 
seems  difficult  to  resist  the  conviction  that 
the  statute  was  passed  to  .meet  Just  such  a 
case.  The  remedy  would  not  otherwise  have 
met  the  evil  mentioned  in  the  preamble  of 
the  act.  As  I  read  the  decision  In  Den  r. 
Snltcher,  this  was  the  view  of  Chief  Jus- 
tice Homblower.  But  if  SVederick  takes 
only  a  life  estate,  the  result  is  not  substan- 
tially different;  for  the  undlsix>sed  of  fee 
has  descended  upon  him  and  his  sister  Min- 
nie, and  Minnie  has  conveyed  to  him  all  her 
interest  Frederick  holds  the  fee  subject 
only  to  the  contingent  gift  to  Alice.  The 
question  is  whether  this  devise  to  her  is  now 
subsisting.    There  can  be  no  doubt  that  It  is. 

There  are  two  classes,  of  cases  in  our  re- 
ports. In  the  first  testator  gives  land  to  A., 
and.  If  be  die,  to  B.  It  is  held  that  B.  does 
not  take  unless  A.  die  In  testator's  lifetime. 
The  reason  is  this:  A.'s  death  Is  certain. 
Consequently  the  contingency  expressed  by 
the  word  "ir*  must  necessarily  be  the  Im- 
plied contingency  of  A.'s  not  being  alive  at 
testator's  death.  There  can  be  no  other.  In 
the  second  class  of  cases  the  contingency  de- 
noted by  the  particle  "IT*  Is  expressed,  and 
not  implied.  "I  give  my  house  and  lot  to 
A.,  and  If  A.  die  without  children  to  B." 
Here  it  Is  not  necessary  to  Imply  contingency 
for  we  find  it  actually  expressed.  The  con- 
tingency is  not  A.'s  dying,  which  is  certain, 
but  A's  dying  without  children,  which  Is  un- 
certain, and  may  happen  Just  as  well  after 
testator's  death  as  before.  To  add  to  this 
contingency  another,  viz.,^  that  A.'s  death 
without  children  must  occur  in  testator's 
lifetime,  Is  to  remake  testator's  will,  not  to 
construe  it  Consequently,  when  nothing 
more  appears,  it  has  been  held,  quite  nnl- 
formly,  that  the  contingency  must  have  its 
full  effect,  and  that  it  terminates  only  with 
A.'8  death.  But  provisions  of  this  sort  are 
generally  complicated  with  other  provisions. 
The  will  may.  In  the  case  of  personalty, 
specify  a  period  of  payment  or  distribution, 
or,  in  the  case  of  realty,  provide  for.  a  mi- 
nority, or  interpose  an  estate  for  years  or  life. 
It  may  then  become  matter  of  doubt  whethi 
er  the  expressions  "death , without  children," 
"death  without  Issue,"  eta,'  do  not  mean  death 
prior  to  the  period  of  payment  or  distrlbn- 
tlQTi,  or  during  the  continuance  of  the  In- 
terposed estate.  To  solve  this  question  we 
must  discover  the  intention  of  the  testator, 
not  by  reading  those  words  as  if  they  stood 
alone,  but  by  looking  into  other  parts  of  his 
wUl. 

In  Patterson  v.  Madden,  64  N.  J.  Eq.  714, 
36  Atl.  273,  Chief  Justice  Gummcre  lays 
down  two  rules  for  solving  questions  of  this 
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Bort :  "First  If  land  be  devised  to  A.  In 
fee,  and  a  subsequent  clause  In  tbe  will  lim- 
its such  land  over  to  designated  persons  in 
case  A.  dies  without  Issue,  and  A.  so  dies, 
and  the  substituted  devisees  ace  In  esse  at 
his  death,  and  there  Is  no  other  event  ex- 
pressed In  the  will  to  which  the  limitation 
over  can  fairly  be  referred,  then  A.  takes 
a  vested  fee,  which  becomes  divested  at  his 
death,  and  vests  in  those  to  whom  the  estate 
is  limited  over.  Second.  Where  there  Is  an 
event  Indicated  In  the  will  other  than  the 
death  of  the  devisee  to  which  the  limitation 
over  is  referable  (for  Instance  the  dlstrlbn- 
tlon  of  the  testator's  estate,  or  the  postpone- 
ment of  the  enjoyment  of  the  property  devis- 
ed until  the  devisee  reaches  the  age  of  21, 
or  until  the  exhaustion  of  a  prior  life  estate), 
such  limitation  over  will  be  construed  to 
refer  to  the  happening  of  such  event,  or  to 
the  death  of  the  devisee,  according  as  the 
court  may  determine  from  the  context  of  the 
will,  and  the  other  provisions  thereof,  that 
the  limitation  clause  is  set  In  opposition  to 
the  event  specified,  or  Is  connected  with  the' 
devise  Itself."  In  that  case  It  was  held  that, 
looking  at  the  context  tbe  limitation  over 
stood,  not  In  opposition  to  the  devise  Itself, 
but  fo  tbe  event  of  the  devisees  coming  into 
possession.  The  prior  case  of  Pennington 
V.  Van  Houten,  8  N.  J.  Eq.  272,  was  an  In- 
stance of  the  same  kind,  while  Dean  v.  Nut- 
ley.  70  N.  J.  Law,  218,  67  Atl.  1088,  was  a 
case  of  the  opposite  sort  There  land  was  giv- 
en over  'If  E.  die  without  lawful  heirs,"  and 
It  was  held  that  the  devise  over  took  eCTect 
upon  E.'s  dying  without  leaving  Issue  at  any 
time.  ■  These  were  all  cases  tn  the  Court  of 
EhTors.  There  are  many  cases  In  this  court 
showing  how  these  rules  have  been  applied. 
They  will  be  found  cited  in  the  recent  cases 
of  Burdge  v.  Walling,  45  N.  J.  Eq.  10,  16 
AtL  51,  and  McDowell  v.  Stiger,  58  M.  J. 
Eq.  125,  42  Atl.  575.  The  case  In  hand  falls 
under  the  first  of  the  two  rules  laid  down  In 
Patterson  v.  Madden.  The  limitations  over 
are  set  In  opposition  to  Frederick's  death, 
and  to  that  event  only.  Minnie  Is  to  take  if 
Frederick  die  without  children.  That  is  all. 
Alice  Is  to  take  If  Frederick  so  die,  and  Min- 
nie be  not  living  at  the  time  of  his  death. 

It  Is  further  contended  that  the  clause 
"should  my  house  and  lot  have  been  sold  or 
exchange  my  daughter  Is  tp  receive  the  val- 
ne  of  the  house  to  the  extent  of  |4,000^'  givea 
to  Frederick  an  Implied  power  of  sale,  and 
consequentiy  an  absolute  power  of  disposi- 
tion. Reading  the  memorandum  as  part  of 
the  codlcU  (and  on  this  aasomptton  alone 
does  Frederick  take  anything  under  t]ie  will). 
It  would  seem  that  the  only  sale  that  testa* 
trlx  contemplated  was  a  sale  by  herself. 
She  had  sold  the  first  house  given  In  her  will 
to  Frederick,  and  she  thought  It  possible  she 
might  sell  the  second.  In  the  absence  of  a 
duty  to  be  performed  courts  do  not  readily 


imply  powers  of  sale.  Boylan  v.  Townley, 
62  N.  J.  Eq.  693,  51  Atl.  116;  Chandler  v. 
Thompson,  62  N.  J.  Eq.  724,  48  Ati.  683.  Here 
the  testatrix  neither  expressly  directs,  nor 
expressly  empowers,  a  sale,  nor  does  she 
designate  the  person  to  make  one.  But  If 
testatrix  had  expressly  authorized  Freder- 
ick to  sell,  this  would  not  defeat  the  contin- 
gent gift  If  he  sold  he  would,  If  the  contin- 
gencies happened,  be  chargeable  with  the  pur- 
chase money  to  the  extent  of  $4,000  for 
Alice's  benefit  The  case  would  not  fall 
within  tbe  reason  of  Downey  v.  Borden,  36 
N.  J.  Law,  461,  or  Wooster  v.  Cooper,  53  N. 
J.  Eq,  682,  33  AtL  1050,  for  he  would  not 
be  vested  with  the  absolute  power  of  dis- 
posal for  his  own  use  or  benefit 

It  Is  further  objected  that  the  devise  to 
Alice  is  void  because  uncertain.  As  the 
testatrix  did  not  sell  the  house,  It  alone.  In 
the  event  that  has  happened.  Is  the  subject 
of  disposition.  There  Is  now  no  alternative 
or  substituted  gift  But  even  on  tbe  assump- 
tion that  Frederick  has  power  to  'convert  he 
will  sell,  not  for  himself  alone,  but  for  Alice 
as  well.  And  the  proportion  of  the  proceeds 
that  he  must  hold  for  her  is  not  doubtful. 
"The  equivalent"  for  the  lot  sold  is  the 
$4,000  which  testatrix.  In  terms,  gives  Min- 
nie. .To  give  effect  to  her  obvious  meaning 
as  to  Alice,  we  must  read  the  will  as  if 
she  had  aaid,  "should  my  daughter  not  be 
living  •  •  •  then  the  house  and  lot  or 
the  equivalent  specified  by  me  (viz.,  $4,000) 
is  to  be  given  to  my  granddaughter."  If  the 
memorandum  heretofore  adverted  to  be  not 
incorporated  in  the  will,  complainant  has 
no  title,  except  by  descent  as  to  the  one-half, 
and  by  purchase  from  Minnie  as  to  the  other. 
He  takes  no  title  by  will.  As  the  executory 
devise  to  Alice  Is  well  within  tbe  law  against 
perpetuities,  there  can  be  no  question  but  that 
it  is  good.  It  takes  effect  upon  the  hap- 
pening of  the  contingencies  already  dis- 
cussed. 

Tbe  blU  should  be  dismissed,  with  costs. 


(78  N.  J.  L.  Ill) 
LINCOLN  OOUNCIU  NO.  1,  J.  O.  U.  A.  M. 

OF  CAMDEN  v.  STATE  COUNCIL,  J.  O. 
U.  A.  M.  OF  STATE  OF  NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.     June  24, 
1800.) 

BEnEFTCiAi.  Associations  (S  18*)— Powxbs— 

KKOOUBSB  BT  MniBEBS  TO  Covbts. 

A  local  council  of  the  Junior  Order  of 
United  American  Mechanics  decided  that  one 
of  its  members  was  not  entitled  to  sick  bene- 
fits. The  member  took  an  appeal  from  this 
decision  to  the  State  Council,  which  body  re- 
versed the  decision,  and  directed  the  local  coun- 
cil to  pay  the  sick  l>eaefits.  The  local  council 
refused  to  obey,  and  the  State  Council  proceed- 
ed to  revdie  the  charter  of  the  disobedient  coun- 
cil for  its  insubordination. 

The  coDBtitution  of  the  order  provides  that 
no  conncil  or  member  of  a  council  shall  be 
permitted  to  apply  to  the  courts  of  the  state  for 
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redress  nntil  they  have  first  ezhaasted  all  the 
resources  of  the  order. 

On  certiorari  to  set  aside  the  decision  of  the 
State  Council  thus  made,  held  that,  whether 
or  not  the  decisions  of  the  State  Council  were 
final,  stiil  an  appeal  to  the  State  Council  was 
a  necessary  condition  precedent  to  the  taking 
of  a  proceeding  in  a  court  of  law  or  equity, 
and  so  the  State  Council  had  the  power  to  de- 
cide: and,  appeals  having  been  taken  and  de- 
cided regularly  in  arcordance  with  the  rules 
of  the  order,  they  will  not  be  vacated  by  this 
court  in  a  direct  attack  upon  them. 

[Ed.  Note. — For  other  cases,  see  Beneficial 
Associations,  Cent   Dig.  {{  45-17;    Dec.  Dig. 

(Syllabus  by  the  Court) 

Certiorari  bj  Lincoln  Council,  No.  1,  of 
the  Jnnlor  Order  of  United  American  Me- 
chanics of  Camden,  N.  J.,  against  the  State 
Council  of  the  Junior  Order  of  United  Amer- 
ican Mechanics  of  the  State  of  New  Jersey, 
to  review  a  decision  of  the  State  Council. 
Writ  dismissed. 

Argued  February  term,  1S09,  before  RBED, 
TRENCHARD,  and  MINTURN,  JJ. 

George  M.  Bacon  and  Carrow  &  Kraft,  for 
proeecutor.  Fergus  A.  Dennis  and  A.  H. 
Strong,  for  defendant 


BEED.  J.  The  facts  essential  to  the  de- 
cision of  the  questions  raised  in  this  case 
are  saccinctly  stated  in  the  brief  of  counsel 
for  the  prosecutor  as  follows:  Lincoln  Coun- 
cil was  organized  on  January  16,  1866,  and 
received  its  charter  from  the  State  Couucll 
of  Pennsylvania.  In  1871  the  Lincoln  Coun- 
cil affiliated  with  the  State  Council  of  New 
Jersey,  since  which  time  It  has  of  its  own 
volition  co-operated  with  the  State  Council 
of  this  state.  On  April  28,  1903,  one  Charles 
W.  Aspden  became  a  member  of  Lincoln 
Council,  and  shortly  after  became  III.  Lin- 
coln Council  paid  him  benefits  for  some 
time,  and  then  ceased  to  do  so,  claiming  that 
he  was  no  longer  entitled  to  receive  bene- 
fits. Aspden  appealed  from  this  action  of 
Lincoln  Council  refusing  >'to  pay  further 
benefits  to  the  State  Council  of  New  Jersey, 
and  that  body  declared  that  he  was  entitled 
to  receive  benefits,  and  ordered  Lincoln 
Council  to  pay  them.  Lincoln  Council  de- 
clined to  do  so,  maintaining  that  Mr.  Asp- 
den had  not  complied  with  the  rules  of  the 
order,  and  Insisting  that  he  must  prove  his 
right  to  benefits  by  suit  In  the  civil  courts 
of  this  state.  Aspden  refused  to  bring  suit, 
but  Instead  preferred  charges  against  Lin- 
coln Council  for  insubordination,  which 
charges  were  heard,  and  resulted  in  the  rev- 
ocation of  the  charter  of  Lincoln  Council 
by  the  State  Council.  A  number  of  reasons 
are  filed  assigning  error  in  the  proceedings 
of  the  State  Coimcll.  In  the  brief,  however, 
of  the  prosecutor  the  single  point  argued 
Is  that  the  decision  made  by  the  State  Coun- 
cil that  Lincoln  Council  should  pay  benefits 
to  Aspden  was  ultra  vires.    The  argument 


is  that  no  contract  could  be  entered  into  be- 
tween the  two  councils  by  which  judicial 
powers  could  be  conferred  upon  the  State 
Council  to  adjudge  a  forfeHure  of  propertj- 
rights,  or  to  deprive  subordinate  councils, 
or  their  members,  of  their  property,  or  to 
take  away  property  from  one  set  of  mem- 
bers, and  give  it  to  another.  The  argument 
In  respect  to  this  particular  case  Is  that  the 
order  to  pay  money  out  of  the  trust  fund 
to  Aspden  was  in  derogation  of  the  rights 
of  the  other  members  to  the  fund,  and  that, 
if  this  order  was  a  nullity,  there  was  no 
order,  the  disobedience  of  which  constitut- 
ed an  act  of  insubordination,  for  which  a 
decree  revoking  the  charter  of  the  prosecn- 
tors  could  be  made.  It  is  not  claimed  that 
the  appeal  taken  by  Mr.  Aspden  was  not 
regularly  taken  and  heard  by  the  State 
Council.  The  constitution  of  the  order  pro- 
vides that  no  council,  or  member  of  a  coun- 
cil, shall  be  permitted  to  apply  to  the  courts 
of  the  state  for  any  redress,  until  they  have 
first  exhausted  all  the  resources  of  the  or- 

In  the  case  of  Ocean  Castle  v.  Smith,  58 
N.  J.  Law,  K45,  33  Atl.  849,  affirmed  on  er- 
ror 59  N.  J.  Law,  196.  33  AQ.  917,  a  writ 
of  certiorari  brought  up  an  act  of  the  castle 
in  stopping  the  payment  of  benefits  to  the 
prosecutor  of  that  writ  The  constitution  of 
that  order  provided  for  an  appeal  to  the 
Supreme  Castle  from  the  action  of  the  grand 
and  subordinate  castle  by  the  members  there- 
of. There  was  also  a  provision  that  there 
must  be  aq  appeal  before  a  brother  could 
seek  redress  at  law.  It  was  held  that  the 
certiorari  in  that  case  must  be  dismissed  on 
the  ground  that  the  prosecutor  should  have 
first  taken  his  appeal  to  the  Grand  Castle. 
It  was  not  suggested  in  that  decision  that 
the  question  of  payment  of  benefits  was  not 
within  the  power  of  the  appellate  tribunal 
to  hear.  It  was  decided  that  whether  the 
order  made  by  the  subordinate  body  was 
one  which  affected  property,  or  Was  merely 
one  affecting  discipline.  In  either  Instance 
the  provision  tor  an  appellate  tribunal  in 
the  order  itself,  and  the  further  provision 
that  there  should  be  no  resort  to  the  civil 
courts  until  the  right  of  appeal  to  such  tri- 
bunal had  been  exhausted,  made  it  essential 
that,  before  resorting  to  the  civil  courts,  a 
decision  of  the  courts  provided  by  the  order 
should  be  had.  It  must  follow  that  a  de- 
cision by  the  State  Council,  whether  it  has 
the  quality  of  finality,  or  is  only  a  step  to 
be  taken  before  a  resort  to  a  court  of  law 
or  equity,  is  regular.  In  either  case  the  de- 
cision cannot  be  said  to  be  the  subject  of 
attack  upon  the  ground  that  it  was  made 
without  authority.  It  cannot  he  said  that 
an  appeal  must  be  taken  before  a  resort  to 
a  legal  proceeding,  and  at  the  same  time 
be  said  that  a  decision  upon  that  appeal 
will  be  vacated  by  a  court  of  law  because 
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cS  the  absence  of  power  In  the  parties  who 
take  the  appeal,  and  of  power  In  the  court 
proTlded  by  the  order  to  decide  the  appeal. 

The  question  whether.  In  an  Independent 
legal  proceeding  to  test  the  rights  of  the 
State  Conncll,  or  Lincoln  Council,  or  of  Asp- 
den,  the  order  made  by  the  State  Council 
can  be  set  up  as  a  final  determination  of 
the  matter  is  aside  from  the  present  ques- 
tion, which  Is  whether  the  decision  made 
by  the  State  Council  can  be  vacated  on  a 
direct  legal  attack,  upon  the  ground  that  it 
was  made  without  any  authority. 

Ai^ln,  It  may  be  observed  that,  so  far 
as  the  order  revoking  the  charter  of  Lin- 
coln Council  Is  involved.  It  being  the  exer^ 
tlon  of  a  rl^ht  to  sever  the  relations  between 
the  State  Council  and  a  local  council  which 
Ignores  the  authority  of  a  State  Council, 
such  order  would  seem  to  be  one  concerning 
discipline  merely.  At  the  time  the  order 
was  made.  Lincoln  Council  was  in  an  at- 
titude  of  disobedience  to  a  decision  regularly 
made  by  the  superior  body,  and  was  thus 
nnqnestlonably  in  an  attitude  of  Insubordi- 
nation. There  appearing  to  be  no  irregu- 
larity in  the  decisions  of  the  State  Council, 
and  no  exercise  of  an  excess  of  power,  we 
think  that  this  court  Is  not  warranted  In  tak- 
ing cognizance  of  these  proceedings  npon 
this  writ  of  certiorari. 

The  writ  should  be  dismissed. 


tav.  J.u  U) 

DB  CAMP  V.  MAYOR,  ETC.,  QV  CITY  OF 
NEWARK. 

(Supreme  Oonrt  of  New  Jersey.    Jnne  23, 
1909.) 

MtmiCIPAI,    COBPOEATIONS     (J     220*)— CoM- 
FXIfSATTON  OF  LaBOBKBS— RiOBT  OF  ACTION. 

A  mechanic  or  day  laborer,  employed  by 
tht  superintendent  of  buildings  of  the  city  of 
Newaii  to. assist  in  the  administration  of  the 
police  power  under  section  111  of  the  Revised 
Ordinances  of  that  city,  may  for  assistance  so 
rendered  maintain  an  action  against  the  city 
without  regard  to  whether  or  not  the  superin- 
tendent had  followed  the  procedure  laid  do^n 
in  other  sections  for  the  protection  of  prop- 
erty owners  and  for  the  determination  of  their 
rights  as  between  them  and  the  city. 

(EU.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Dec;  Dig.  |  220.*] 

(Syllabus  by  the  (Tourt.) 

Appeal  from  District  Court  of  Newark. 

Action  by  Eliphet  De  Camp  againat  the 
Mayor  and  Common  Council  of  the  City  of 
Newark.  Judgment  for  defendant,  and  plaln- 
tur  appeals.    Reversed. 

Argued  February  term,  1900,  before  OABBI- 
SON,  BEBQEN,  and  VOORHEBS,  JJ. 

F.  M.  P.  Pearse,  for  appellant  Francis 
Child,  Jr.,  for  appellee. 

GARRISON,  J.  The  plaintiff  In  the  dis- 
trict court,  having  been  nonsuited,  brings  this 


appeal.  The  action  was  against  the  city  for 
work  ordered  by  the  superintendent  of  build- 
ings. This  official  testified  at  the  trial  that 
while  in  office  he  employed  the  plaintiff  to  do 
the  work  for  the  price  of  which  this  action 
was  brought,  and,  also,  that  the  building  on 
which  the  work  was  ordered  to  be  done  was 
dangerous  to  the  public,  and  that  the  work 
was  done  nnder  bis  supervision  and  was  prop- 
erly done.  The  plaintiff  testified  to  the  doing 
of  the  work  and  that  an  estimate  had  first 
been  given  to  the  superintendent  of  build- 
ings, at  whose  instance  at  the  conclusion  of 
the  work  a  bill  therefor  had  been  presented 
to  the  owner  of  the  building,  who  bad  paid 
$50,  which  plaintiff  credited  en  his  bill.  The 
dangerous  condition  of  the  building  to  the 
public  was  testified  to  by  the  Inspector  of 
buildings,  who  also  said  that  the  price  charg- 
ed by  the  plaintiff  was  reasonable,  in  fact 
was  low.  A  nonsuit  was  asked  for  on  two 
grounds:  First,  that  by  rendering  a  bill  to 
the  owner  and  accepting  something  on  ac- 
count the  plaintiff  was  debarred  from  recov- 
ering the  balance  from  the  city.  This  obvi- 
ously cannot  be  so.  If  the  city  was  liable  for 
the  whole  bill,  the  circumstance  in  question 
does  not  discharge  it  from  liability  for  part 
of  the  bill. 

The  only  other  ground  urged  for  nonsuit 
was  that  the  work  was  unnecessary  and  was 
ordered  by  the  superintendent  In  excess  of 
his  authority,  which  was  limited  to  cases 
where  buildings  were  dangerous  to  the  pub- 
lic. This  ground  for  nonsuit  could  not  be 
sustained  since  It  was  directly  In  the  face 
of  all  of  the  testimony.  These  being  the  sole 
grounds  on  which  a  nonsuit  was  asked,  the 
court  ordered  that  the  plaintiff  be  nonsuited 
because  the  superintendent  of  buildings  bad 
not  followed,  the  procedure  provided  in  cer- 
tain sections  of  the  city  ordinances,  notably 
section  99.  This  section,  which  is  evidently 
Intended  for  the  protection  of  the  rights  of  the 
owners  of  buildings  and  as  a  condition  prece- 
dent to  the  action  against  them  for  reim- 
bursement that  the  city  is  authorized  to 
bring,  provides  for  an  adjudication  of  facts 
by  common  council  and  a  Judgment  support- 
ed by  a  two-thirds  vote  of  that  body.  Wheth- 
er any  such  proceeding  was  bad  In  the  pres- 
ent case  we  are  not  informed,  as  the  matter 
was  not  made  the  subject  of  inquiry  at  the 
trial  or  raised  on  the  motion  to  nonsuit.  In 
the  absence  of  the  owner  of  the  building,  the 
pertinence  of  such  proceeding  Is  not  apparent 
Section  ill,  which  was  mentioned  on  the 
trial  as  the  section  under  which  the  super- 
intendent of  buildings  proceeded,  authorizes 
that  officer,  In  cases  where  buildings  are  dan- 
gerous, to  enter  upon  the  premises  and  "with 
such  assistance  as  may  be  necessary  and 
cause  the  said  structure  to  be  made  secure  or 
taken  down  at  the  expense  of  the  owner  or 
party  Interested."  Section  103  provides  great- 
er details  for  the  safeguarding  of  the  rights 
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of  property  owners  In  cases  that  come  within 
its  purview.  Whether  the  city  can  success- 
fnlly  charge  the  property  owner  with  the  ex- 
penses Incident  to  the  carrying  ont  of  an  or- 
der of  Its  superintendent  of  buildings  Is  a 
totally  different  proposition  from  whether  or 
not  the  city  Is  liable  to  workmen  employed 
by  that  oiBclal.  The  practical  situation  Is 
that  under  the  city  ordinances  the  superin- 
tendent of  buildings  in  the  exercise  of  a  po- 
lice power  In  certain  emergencies  Is  express- 
ly authorized  to  employ  assistance,  and 
where  certain  steps  have  been  taken  the  city 
may  recoup  Itself  in  an  action  against  the 
property  owner.  In  the  latter  case  the  pro- 
priety of  the  exercise  of  such  authority  as 
between  the  city  and  the  property  owner  is 
made  to  depend  upon  a  proceeding  that  is 
more  or  less  Judicial  In  character;  but  the 
right  of  the  sutierlntendent  to  employ  a  me- 
chanic to  assist  him  in  the  administration  of 
an  emergency  police  power  is  necessarily  not 
of  a  Judicial  nature.  The  city  ordinances  do 
not  In  our  opinion  lay  down  a  bard  and  fast 
rule  by  which  a  day  laborer  or  mechanic, 
when  called  upon  by  the  proper  city  official 
to  assist  him  in  an  emergency  involving  the 
public  safety,  is  required  to  examine  into  and 
pass  Judgment  upon  the  legal  propriety  of 
such  administrative  act  as  between  the  city 
and  the  property  owner,  and,  accordingly  as 
he  may  decide  such  legal  question,  either  re- 
fuse to  render  the  required  assistance  or  to 
render  it  at  the  peril  of  getting  no  pay  for 
It  Such  a  rule  would  be  Impracticable  and 
is  not  imposed  by  the  city  ordinances  reason- 
ably construed. 

The  broader  question  decided  in  N.  3.  Car 
Spring  Co.  T.  Jersey  City,  64  N.  J.  Law,  644. 
46  Atl.  6:9,  and  Jersey  City  Supply  Co.  v. 
Jersey  City,  71  N.  J.  Law,  631,  60  Atl.  381, 
does  not  arise  here,  if  the  distinction  between 
the  right  of  a  property  owner  and  that  of 
an  employe  as  recognized  by  the  cltji  ordi- 
nances Is  valid. 

The  nonsuit  that  was  ordered  being  In  our 
opinion  erroneous,  the  Judgment  of  the  First 
district  court  of  the  city  of  Newark  must  be 
reversed. 

(78  N.  J.  L.  14) 

STATE  V.  BARRia. 

(Supreme  (Tourt  of  New  Jersey.     Jane  14, 
1909.) 

1.  Cbivinai.  Law  (5  404*)— Demonstbativb 
Evidence— WBraiNGB  Submitted  fob  Com- 
parison. 

Under  Evidence  Act  (Gen.  St.  189.5.  p. 
1400)  {  19,  providing  that,  in  all  cases  where 
the  genuineness  of  any  signature  is  In  dispute, 
comparison  of  the  disputed  signature  with  any 
writing  proved  genuine  may  oe  made  by  wit- 
nesses, and  such  writing  and  testimony  of  the 
witnesses  may  be  submitted  as  evidence  of  the 
genuineness  or  otherwise  of  the  signature,  pro- 
vided that,  where  the  handwriting  of  any  per- 
son is  sought  to  Ik  disproved  by  comparmon 
with  other  writings  by  him  not  admissible  in 


evidence  for  any  other  purpose,  such  writings, 
before  comparison  with  ttie  disputed  signature 
if  sought  to  be  used  i>e(ore  the  court  or  jury 
by  the  party  in  whose  handwriting  they  are, 
mufit  be  proved  to  have  been  written  before  any 
dispute  arose  as  to  the  genuineness  of  the  sig- 
nature in  controversy,  in  a  prosecution  for  forg- 
ing a  check,  a  genuine  check  is  not  inadmissible 
because  it  was  not  proved  to  have  been  writ- 
ten before  the  dispute  arose  as  to  the  genuine- 
ness of  the  signature  in  controversy,  as  the 
proviso  does  not  apply  to  evidence  introduced 
by  the  state  in  a  criminal  prosecution,  and  a 
writing  made  by  the  accused  containing,  among 
other  things,  the  name  of  the  person  alleged 
to  have  been  forged  to  the  check,  may  he  intro- 
duced in  evidence,  although  the  writing  was 
made  after  the  forged  check  had  been  presented 
at  the  bank  by  accused. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  892;   Dec.  Dig.  S  404.*] 

2.  Cbimtnai.  Law  ({  1043*)- Appeal  and  Eb- 
BOB  —  Objections  Below  —  Necessitt  of 
Specific  Objection. 

An  appellate  court  will  not  review  an  al- 
leged error  in  a  criminal  prosecution  involving 
judicial  action  except  upon  grounds  which  were 
distinctly  and  plainly  made  known  in  the  trial 
court. 

[Ekl.  Note.— For  other  canes,  see  Criminal 
Law,  (3ent  Dig.  U  2654,  2655;  Dec.  Dig.  f 
1043.*] 

Error  to  Cktnrt  of  Quarter  Sessions,  Essex 
County. 

Antoinette  Barrls  was  convicted  of  for- 
gery, and  alleges  error.    Affirmed. 

Argued  February  term,  1909,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  TBBN- 
CHARD,  JJ. 

William  L.  Edwards,  for  plaintiff  In  er- 
ror. Frederick  R.  Lehlbach,  Asst.  Prosecu- 
tor, for  the  State. 

OUMMERE,  C.  J.  The  plaintiff  In  error 
was  indicted  and  convicted  of  the  crime  of 
forging  and  uttwing  a  check  purporting  to 
have  been  signed  by  Rose  C.  Lynch.  For 
the  purpose  of  comparison,  a  genuine  check 
of  Rose  C.  Lynch,  written  after  the  making 
and  uttering  of  tlie  alleged  forged  instru- 
ment, was  offered  and  admitted  in  evidence 
against  the  objection  of  the  counsel  for  the 
plaintiff  in  error,  and  Its  admission  is  made 
the  basis  of  the  first  assignment,  which  Is 
argued  before  us.  The  ground  of  objection 
Is  that  the  receipt  of  this  genuine  check  was 
In  violation  of  the  provision  of  section  19  of 
our  evidence  act  (Gen.  St.  1895,  p.  1400). 
That  section  provided:  "That  In  all  cases 
where  the  genuineness  of  any  signature  or 
writing  is  In  dispute,  comparison  of  the 
disputed  signature  or  writing  with  any  writ- 
ing proved  to  the  satisfaction  of  the  court 
to  be  genuine  shall  be  permitted  to  be  made 
by  witnesses;  and  such  writings  and  the 
testimony  of  the  witnesses  respecting  the 
same  may  be  submitted  to  the  court  or  Jury 
as  evidence  of  the  genuineness  or  otherwise 
of  the  signature  or  writing  In  dispute;  pro- 
vided, nevertneless,  that  where  the  hand- 
writing of  any  person  is  souj^t  to  be  dis- 
proved by  comparison  with  other  writings 
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made  t>7  bim,  not  admissible  In  evidence  In 
tlie  cause  for  any  other  purpose,  such  writ- 
ings, before  they  can  be  compared  wltU  'the 
algnatnre  or  writing  In  dispute,  must.  If 
■ongbt  to  be  nsed  before  the  court  or  Jury 
by  the  party  lb  whose  handwriting  they  are, 
be  proved  to  have  been  written  before  any 
dlspnte  arose  as  to  the  genuineness  of  the 
signature  or  writing  In  controversy."  The 
point  of  the  objection  is  that  the  statute 
prohibits  the  admission  In  evidence  of  writ- 
Inga  for  the  purpose  of  comparison,  anleas 
they  are  proved  to  have  been  wrlttm  before 
the  dlspnte  arose  as  to  the  genuineness  of 
the  signature  or  writing  In  controversy; 
bnt  a  reading  of  this  statute  shows  that  It 
has  not  the  sweep  contended  for  on  behalf 
Of  the  plaintiff  In  error.  Such  writings  are 
only  inadmissible  under  the  language  of  the 
statute  when  tbey  are  sought  to  be  used  be* 
fore  a  court  or  Jury  by  the  party  In  who^p 
handwriting  tbey  are.  In  the  present  case 
the  poBtwrltten  check  was  not  sought  to  be 
nsed  by  Miss  Lynch,  but  by  the  state.  In 
the  prosecution  of  criminal  offenses  the  state 
does  not  assert  a  private  right  or  maintain 
an  Individual  interest,  and  there  is  ao  legal 
Identity  between  it  and  the  person  who  has 
been  tbe  victim  or  object  of  the  allej^ed 
criminal  act  State  v.  Brady,  71  N.  J.  Law, 
360,  S9  Atl.  6.  Tbe  provision  of  the  evidence 
act  which  has  been  Invoked  therefore  bad 
no  relevancy  on  the  question  of  the  legality 
of  tbe  testimony,  and  tbe  assignment  la 
without  merit. 

Tbe  only  other  assignment  of  error  argued 
before  us  which  rests  upon  a  proper  excep- 
tion Is  directed  at  the  ruling  of  the  trial 
conrt  in  admitting  a  writing  made  by  the 
plaintiff  in  error  and  containing,  among 
other  things,  J'B.  Lynch."  The  purpose  of 
its  offer  was  to  show  that  the  plaintiff  In 
error  was  tbe  person  who  bad  written  tbe 
signature  to  the  forged  check.  The  paper 
was  not  written  until  after  the  forged  check 
had  been  presented  at  the  bank  by  the  plain- 
tiff In  error,  and  Its  admission  was  objected 
to  on  tbe  ground  that  It  was  Incompetent 
because  of  this  fact.  Whether  the  paper 
writing  was  Inadmissible  upon  any  other 
ground  tban  that  stated  is  not  before  us  for 
consideration,  for  it  is  a  settled  doctrine 
of  our  courts  that  they  will  not  review  nor 
reverse  a  Judgment  because  of  an  alleged 
error  involving  Judirlal  action  therein,  ex- 
cept upon  grounds  which  were  distinctly  and 
plainly  made  luiown  In  the  conrt  below. 
Van  Alstyne  v.  Franklin  Council,  69  N.  J. 
Lew,  672,  58  Atl.  818,  and  cases  cited.  The 
rule  which  prohibits  tbe  nse  of  writings  of 
the  person  whose  signature  is  alleged  to 
have  been  forged  and  made  after  tbe  date 
of  the  forged  Instrument  Is  ernf orced  because 
of  the  liability  of  such  person  to  depart  from 
his  normal  characteristics  of  writing  for  the 
purpooe   of  making  evidence   which   would 


support  his  contention  that  the  dlspttted 
paper  Is  a  forgery.  Tlie  reason  of  the  ml* 
does  not  exist  where  the  effort  Is  made  to 
sbow  by  a  compartsdn  of  handwriting  that 
the  forged  signature  was  written  by  the  per- 
son charged  with  making  tbe  forgery.  Th« 
fact  that  the  writing  of  such  a  person  did 
not  come  Into  existence  until  after  tbe  mak- 
ing of  thp  forged  document  Is  entirely  Im- 
material on  the  question  of  Its  admission  In 
evidence  for  the  purpose  of  comparison. 

The  Judgment  under  review  will  be  at' 
Armed. 

(7S  N.  J.  B.  556) 

AMPAEO   MINING   CO.   t.    FIDELITY 

TRUST  CO. 

(Court  of  Errors  and  Apppals  of  New  Jersey. 

Jnne  14,  1909.) 
CouKTB  (I  19*)  —  SrroATioN  OF  Pkopbstt  — 
JUKisDicnoN. 

Th«  Court  of  Chancery  ha*  jnri»dictloD  of 
a  suit  to  establish  a  trust  in  shares  of  stock 
in  a  New  Jersey  corporatioii,  although  the 
tmstee  resides  out  of  the  state,  and  rannot  be 
served  with  process,  bnt  can  only  be  brought 
in  by  the  statutory  proceedings  against  absent 
defendants. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent; 
IMg.  ii  47-62;  Dee.  Dig.  |  19.*] 
(Syllabas  by  the  Court) . 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Amparo  Mining  Company 
against  the  Fidelity  Trust  Company,  execo* 
tor.  Decree  for  complainant  (71  Atl.  605), 
and  defendant  appeals.    Affirmed. 

Richard  V.  Llndabury,  for  appellant 
Samuel  H.  Richards  (French  &  Richards,  on 
the  brief),  for  respondent 

SWAYZB,  J.  The  bill  charges  that  th« 
complainant  Is  a  New  Jersey  corporation; 
that  Paxson  was  its  president  and  chairman 
of  the  executive  committee;  that  as  a  re- 
sult of  transactions  with  Willlaius  and  Gra- 
ham, which  need  not  here  be  set  forth,  Pax- 
son  advanced  $40,000  to  settle  their  claims 
against  the  complainant  and  acquired  from 
them  549,504  shares  of  the  capital  stock  of 
the  complainant ;  that  this  stock  Is  the  prop- 
erty of  the  complainant  subject  only  to  the 
repayment  of  the  advance  of  $40,000  with  in- 
terest, which  has  been  tendered.  The  im- 
portant prayers  of  the  bill  are  that  it  may 
be  decreed  that  the  stock  was  held  by  Pax- 
son  in  bis  lifetime,  and  Is  now  held  by  the 
defendant  as  his  executor,  as  trustee  for  the 
complainant  subject  to  the  repayment  of  tbe 
money  advanced,  and  that  Paxson  had  not, 
and  his  estate  has  not,  any  interest  in  the 
stock,  except  as  security  for  the  repayment 
of  the  advance.  There  is  a  further  prayer 
that  tbe  defendant  as  executor  be  decreed  to 
assign,  transfer,  and  deliver  tbe  stock  to 
the  complainant  The  defendant  pleads  to 
the  Jurisdiction,  averring  that  it  is  not  a  resi- 
dent or  a  citizen  of  New  Jersey,  or  existing 
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as  a  body  corporate  nnder  and  by  virtue 
of  our  laws;  tbat  it  bas  no  office,  agent,  or 
agency,  or  place  of  business  within  the  state, 
and  never  has  had,  and  Is  not  now  engaged 
In  business  within  the  state,  and  never  has 
been  r  that  It  Is  a  body  corporate  under  the 
laws  of  Pennsylvania;  that  the  ordinary 
proceedings  against  absent  defendants  have 
been  taken  against  It,  but  that  no  process  or 
other  legal  notice,  has  been  otherwise  serv- 
ed. It  submits  that  the  Court  of  Chancery 
has  no  Jurisdiction,  and  that  no  decree  can 
be  entered  in  the  suit  which  is  enforceable 
against  the  defendant  under  the  Constitution 
and  laws  of  the  United  States  of  America 
or  of  the  state  of  New  Jersey.  The  learned 
vice  chancellor  advised  an  order  overruling 
this  plea. 

It  Is  conceded  tbat.  In  order  to  sustain 
Jurisdiction  over  the  defendant,  It  most  ap- 
pear tbat  the  proceeding  is  a  proceeding 
quasi  in  rem,  and  that  our  statutes  authorize 
the  Court  of  Chancery  to  entertain  Jurisdic- 
tion of  such  proceedings  as  distinguished 
from  proceedings  in  personam,  over  which 
alone  a  court  of  equity  has  Jurisdiction  in 
the  absence  of  statute. 

The  question  whether  the  proceeding  can 
be  sustained  as  a  proceeding  quasi  in  rem  de- 
pends, of  course,  upon  whether  there  is  a  res 
in  this  state  upon  which  the  decree  can  op- 
erate. .That  luTolves  the  question  whether 
the  stock  of  a  New  Jersey  corporation  be- 
longing to  a  resident  of  another  state  can  be 
said  to  have  a  situs  in  New  Jersey,  when  it 
does  not  appear  that  the  certificates  of  stock 
are  within  the  state.  Since  the  question  is 
one  which  involves  the  rights  of  a  nonresi- 
dent, under  the  fourteenth  amendment  to  the 
federal  Constitution,  as  construed  in  Pennoy- 
er  V.  Neft,  95  U.  S.  714,  24  L.  Ed.  565,  the  de- 
cisions of  the  federal  courts  are  of  great, 
if  not  controlling,  weight  The  precise  ques- 
tion has  been  decided  In  Jellenlk  v.  Huron 
Copper  Mining  Co.,  177  D.  S.  1,  20  Sup.  Ct 
559,  44  L.  Ed.  647.  At  page  11.  177  U.  S., 
and  page  559.  20  Sup.  Ct  (44  L.  Ed.  647). 
Mr.  Justice  Harlan  distinctly  stated  that  the 
question  to  be  determined  was  whether  the 
stock  in  question  was  personal  property 
within  the  western  district  of  Michigan. 
The  Michigan  statute  contained  provisions 
very  similar  to  ours,  declaring  tbat  the  stodc 
should  be  deemed  personal  property,  and 
should  be  transferred  only  on  the  books  of 
the  company;  that  the  company  might 
conduct  its  business,  In  whole  or  in  part.  In 
any  place  In  the  United  States  or  any  foreign 
country ;  might  have  a  business  office  out  of 
the  state,  and  hold  any  meeting  of  the  stock- 
holders or  directors  at  such  office ;  that  the 
shares  might  be  taken  in  execution,  and  at- 
tached by  process  of  the  Michigan  courts. 
In  answer  to  the  argument  that  the  certifi- 
cates were  held  outside  the  state  he  said: 
"The  certificates  are  only  evidence  of  the 
ownership  of  the  shares,  and  the  Interest 


represented  by  the  shares  is  held  by  the  com- 
pany for  the  benefit  of  the  true  owner.  As 
the  habitation  or  domicile  of  the  company 
Is,  and  must  be.  In  the  state  that  created  it 
the  property  represented  by  its  certificates 
of  stock  may  be  deemed  to  be  held  by  the 
company  within  the  state  whose  creature  it 
is,  whenever  It  is  sought  by  suit  to  determine 
who  Is  its  real  owner."  In  that  case  two 
of  the  defendants,  who  were  held  to  be  In- 
dispensable parties,  were  residents  of  Massa- 
chusetts, and  one,  also  an  Indispensable  par- 
ty, resided  in  Michigan,  but  not  in  the  west- 
ern district  The  company  itself  was  made 
defendant  and  filed  the  plea  to  the  Jurisdic- 
tion. The  point  actually  decided  was  that 
the  court  had  Jurisdiction  where  the  ques- 
tion Involved  was  the  title  to  the  stock  of 
a  corporation  domiciled  within  the  district. 
That  Is  exactly  the  present  case.  If  the  al- 
legations of  the  bill  are  true — and  they 
must  be  taken  as  true  for  the  purpose  of 
determining  the  validity  of  the  plea — ^the 
precise  question  Involved  is  whether  Pax- 
son's  executor  holds  the  stock  of  a  New 
Jersey  corporation  In  trust  for  the  com- 
plainant. It  is  not  as  contended  by  appel- 
lant, a  bill  for  specific  performance  of  a  con- 
tract. A  similar  question  was  presented  in 
Andrews  v.  Guayaquil  &  Quito  Railway  Co., 
69  N.  J.  Eq.  211,  60  Atl.  568,  affirmed  on  the 
opinion  of  Vice  Chancellor  Stevens,  71  N.  J. 
Eq.  768,  71  Atl.  1133,  where  we  sustained  the 
jurisdiction  under  the  facts  of  that  case. 

It  is  argued  by  counsel  for  the  appellant 
tbat  the  reasoning  of  the  Jellenlk  Case  does 
not  command  assent,  and  that  we  are  not 
bound  to  follow  it  We  think,  however,  that 
aside  from  the  respect  due  the  tribunal 
which  pronounced  that  opinion,  and  the  pe- 
culiar force  which  ought  to  be  given  to  Its 
determination  in  a  matter  of  that  character, 
the  result  itself  was  in  accordance  with 
sound  principle.  The  fact  is  that  the  prop- 
erty right  of  a  stockholder  in  a  corpora- 
tion is  an  Intangible  thing,  which  may  well 
be  called  a  "chose  in  action,"  and  has  no  ac- 
tual situs  anywhere  In  the  sense  tbat  real 
estate  or  tangible  chattels  have.  The  prin- 
ciple which  should  guide  in  such  a  case  is 
said,  by  Professor  Dicey  In  his  l)ook  on 
Conflict  of  Laws,  to  be  that  choses  In  action 
should  be  held  to  be  situate  at  the  place 
where  they  can  be  eCFectiveiy  dealt  with, 
from  which  it  follows  that  debts,  choses  in 
action,  and  claims  of  any  kind  must  be  held 
situate  where  the  debtor  or  other  person 
against  whom  a  claim  exists  resides;  or,  in 
other  words,  debts  or  choses  in  action  are 
generally  to  be  looked  upon  as  situate  In 
the  country  where  they  are  properly  recover- 
able or  can  be  enforced.  And  he  says: 
"Foreign  stock  cannot  be  fully  transferred 
by  the  representative  of  the  deceased  with- 
out doing  some  act  in  a  foreign  country. 
The  certificates  or  other  documents,  if  any, 
held  by  the  owner  of  such  stock  may  be  in 
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BnKland,  but  they  are  mere  eyidence  of  a 
debt  due  from  a  foreign  government,  or,  In 
other  words,  from  a  debtor  not  resident  In 
England,  and  this  debt — i.  e.,-  the  atock — 
most  apparently  be  situate  out  of  England." 
Dicey  on  Conflict  of  Laws,  318^20  (1st  Am. 
Bd.).  Accordingly  It  is  held  that  shares  of 
stock  for  purposes  other  than  taxation,  and 
some  similar  purposes,  are  personal  prop- 
erty, whose  location  Is  in  the  state  where 
the  corporation  Is  created.  Cook  on  Corpo- 
rations, S  485.  These  reasons  are  applicable 
to  the  present  case.  A  complete  and  effectu> 
a]  transfer  of  the  stock  can  only  be  had  up- 
on the  books  of  the  corporation  in  New  Jer- 
sey; and,  if  the  stock  is  ever  to  be  convert- 
ed into  cash  otherwise  than  by  mere  sale. 
It  must  be  by  a  distribution  of  the  assets 
of  the  corporation,  to  be  had  in  New  Jersey. 
In  Tlew  of  the  control  of  New  Jersey  courts 
over  our  corporations,  and  especially  of  the 
necessity  of  that  control  being  made  effectu- 
al in  case  of  a  winding  up.  It  is,  we  think, 
quite  as  Important  that  the  title  to  the 
shnres  should  be  determined  by  our  courts 
as  that  the  title  to  real  estate  in  New  Jersey 
should  be  so  determined.  The  cases  which 
hold  that  stock  has  a  situs  in  the  state  of  the 
domicile  of  the  owner  for  purposes  of  taxa- 
tion are  rested  upon  a  different  ground, 
which  is  recognized  by  the  cases  as  peculiar 
to  the  question  of  taxation,  and  rests  upon 
the  legal  fiction  "mobilia  personam  sequun- 
tnr" — a  Action  which  is  not  to  be  unneces- 
sarily extended. 

The  right  to  vote  at  corporate  elections  de- 
pends upon  the  ownership  of  the  stock.  By 
the  express  provisions  of  our  corporation  act 
the  determination  of  a  contested  election  is 
conferred  upon  our  courts,  and  such  a  deter- 
mination may  necessitate  an  adjudication  of 
the  title  to  the  stock.  A  corporation  may  al- 
so compel  two  claimants  to  stock  to  inter- 
plead. Cook,  i  S87.  Chancellor  Green  so  held 
In  Mount  Holly,  etc..  Turnpike  Co.  v.  Ferree, 
17  N.  3.  Eq.  117,  and  dismissed  the  bill  only 
l>ecanse  the  complainant  had  assumed  the  re- 
sponsibility of  acting  In  advance  of  the  or- 
der, of  the  court,  and  liad  Incurred  all  the 
liability  they  could  Incur.  A  bill  of  Inter- 
pleader, as  be  there  said.  Is  proper  only 
where  the  complainants  have  property  or 
funds  In  possession,  or  under  control,  to 
which  there  are  two  or  more  claimants.  That 
case  is  a  direct  authority  In  point.  The 
complainant  has  all  the  possession  of  which 
sndi  a  chose  in  action  as  a  share  of  stock 
is  possible  as  distinguished  from  the  posses- 
sion of  the  certificate,  which  is  only  its  paper 
representative.  It  has,  at  any  rate,  the  con- 
trol of  the  substantial  thing  which  the  cer- 
tificate only  represents.  It  has  such  posses- 
sion as  Is  required  for  the  purpose  of  a  levy 
nnder  execution  or  attachment,  and  it  is 
seeking  only  a  Judicial  ascertainment  of  the 
title  to  its  own  stock,  which  involves .  the 
determination  of  the  beneficial  ownership 
of  Uie  assets,  real  and  personal,  of  the  cor- 


poration, and  the  ultimate  title  thereto.  We 
think,  for  such  a  purpose  at  least,  the  stock 
has  a  situs  in  this  state. 

It  Is  argued,  however,  that  the  proceeding 
Is  necessarily  In  personam,  for  the  reason 
that  some  person&l  act  will  be  necessary  on 
the  part  of  the  executor  la  order  to  vest 
the  title  to  the  stock  in  the  complainaot  The 
case  seems  to  be  thought  analogous  to  a  bill 
to  remove  a  cloud  from  the  title  to  real  es- 
tate. This  analogy  fails,  however,  for  the 
reason,  clearly  set  forth  by  the  learned  vice 
chancellor,  that  In  the  case  of  real  estate 
some  form  of  conveyance  is  required,  unless 
there  is  a  statute  giving  the  decree  the  effect 
of  a  conveyance.  No  such  necessity  exists 
In  the  case  of  a  chose  In  action,  to  which  a 
certificate  of  stock  Is  analogous.  In  this 
case  a  determination  that  the  stock  belongs 
to  the  complainant  becomes  effective  at  once, 
and  the  complainant  may  or  may  not  Issue 
a  new  certificate  therefor.  All  that  the  de- 
cree need  do  to  effectuate  the  complainant's 
title  Is  to  decree  that  the  certificates  in  the 
hands  of  the  defendant  are  null  and  void. 
We  are  not  now  concerned  with  the  possible 
rights  of  a  bona  fide  transferee  of  the  pres- 
ent certificates.  We  are  dealing  only  with 
the  question  of  Jurisdiction  of  the  subject- 
matter.  Our  courts  can  protect  the  rights  of 
a  bona  fide  bolder,  as  well  as  the  courts  of 
his  own  domicile.  We  think  there  is  a  res 
within  this  state,  and  that  no  personal  ac- 
tion of  the  defendant  Is  necessary  which 
would  require  a  decree  in  personam. 

The  question  whether  our  legislation  has 
actually  conferred  Jurisdiction  is  a  question 
of  statutory  construction.  The  provision  of 
our  statute  is  very  general,  and  authorizes 
proceedings  In  any  case  where  the  defend- 
ant is  out  of  the  state,  or  cannot,  upon  due 
Inquiry,  be  found  therein,  or  conceals  him- 
self within  the  state.  The  language  is  more 
general  than  that  of  the  act  of  Congress 
which  was  under  consideration  in  the  Jel- 
lenlk  Case,  and  Is  similar  to  the  provision  of 
the  Nebraska  statute  which  was  before  the 
Supreme  Court  of  the  United  States  in  Arndt 
V.  Griggs,  134  U.  8.  316,  10  Sup.  Ct  657,  33 
L.  Ejd.  918,  and  to  the  provision  of  the  Texas 
statute  which  was  under  consideration  In 
Roller  T.  Holly,  176  U.  S.  398,  20  Sup.  Ct 
410,  44  L.  Ed.  520.  The  court  there  said  that 
the  provision  had  no  application  to  snlts  In 
personam,  and  must  be  restricted  to  actions 
In  rem,  and  held  that,  as  It  was  impossible, 
in  view  of  the  generality  of  the  statute,  to 
say  that  It  contemplated  a  procedure  In  one 
class  of  cases  and  not  In  another,  the  only 
reasonable  construction  was  that  It  applied 
in  all  cases  where,  under  recognized  princi- 
ples of  law,  suits  might  be  instituted  against 
nonresident  defendants.  The  distinction  be- 
tween these  last  two  cases  and  Hart  v. 
Sansom,  110  U.  S.  151,  8  Sup.  Ct.  596,  28 
Ik  Ed.  101,  is  sufficiently  pointed  out  by  the 
opinions  of  Mr.  Justice  Brewer  and  Mr. 
Justice  Brows.    It  Is  said,  by  way  of  argu- 
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ment  on  tbe  part  of  the  appelant,  that  this 
rnle  does  not  apply,  except  in  cases  where 
the  complainant  is  in  poeeesslon  of  the  res.- 
We  are  not  prepared  to  say  that  the  scope 
of  tbe  statute  is  thus  limited.  Tbe  difficulty 
In  Hart  v.  Sansom  was  that  the  Judgment 
which  was  there  relied  npon  against  Hart's 
claim  was  not  an  adjudication  affecting  him. 
As  Mr.  Justice  Brewer  said:  "As  there  was 
no  allegation  that  he  was  in  possession, 
tlie  Judgment  for  possession  did  not  disturb 
him ;  and  the  decree  for  cancellation  of  the 
deeds  referred  speciflcally  to  the  deeds  men- 
tioned In  the  petition,  and  there  was  no  al- 
legation In  the  petition  that  Hart  had  any- 
tiling  to  do  with  those  deeds.  There  was  no 
general  lan^age  In  the  decree  quieting  the 
title  as  against  all  the  defendants,  so  there 
was  nothing  -  which  could  be  construed  as 
working  any  adjudication  against  Hart  as  to 
liis  claim  and  title  to  the  land.  Mr.  Justice 
Oray  was  careful  to  call  attention  to  the 
fact  that  to  deprive  Hart  of  his  title  some 
act  would,  in  the  state  of  the  existing  Texas 
l^slatlon,  be  necessary  on  his  part — the  de- 
livering up  of  his  deed  to  be  canceled,  or  the 
ezecatton  of  a  release — an  act  which  could 
only  be  compelled,  as  the  Texas  law  stood, 
by  a  decree  In  personam.  But,  even  If  the 
statutory  procpedlng  were  limited  to  cases 
where  the  complainant  is  in  possession  of  the 
res,'  We  think,  as  we  have  already  said,  that 
tbe  complainant  has  such  possession. 
Tbe  order  Is  therefore  affirmed,  with  costs. 


(78  N.  J.  L.  1) 

GEHLI  V,.  NATIONAIi  MILU  SDPPLT  CO. 

(Supreme  Coart  of  New  Jersey.    Jane  14.  1909  ) 

BVIDENCE  ({  441*)— PABOL  EJviDENOlt  TO  VaBT 

Wkitten  Instbumbnt— Notes. 

The  contract  embodied  in  a  note,  by  whjcli 
an  accommodation  maker  obligates  himself  to 
pay  a  fixed  amount  of  money  to  tbe  holder  at 
a  speci6ed  date,  cannot  be  controlled  by  oral 
evidence  that  at  tbe  time  of  the  delivery  of  tbe 
note  to  the  bolder  it  was  jinderatood  that  tbe 
note  vuK  to  be  paid  by  the  person  for  whqse 
accommodation  it  was  drawn. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2044 ;   Dec.  Dig.  S  441.*] 

Error  to  Circuit  Court,  Passaic  County. 

Action  by  Paul  Gerll  against  the  National 
Mill  Supply  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Ai^fnied  February  term,  1909,  before  GUM- 
MERE,  C.  Jn  and  SWAYZB  and  PABKER, 
JJ. 

Wayne  Dumont,  for  plaintiff  in  error. 
Bayton  B.  Hortou,  for  defendant  in  error. 

OUMMBRB,  0.  J.  This  suit  Is  brought  to 
recover  the  amount  due  upon  a  promissory 
note  for  $1,046  made  by  the  defendant  to  Its 
own  order,  and  indorsed  by  it,  and  also  by 
the  Acme  Throwing  Company.  The  case 
made  by  the  plaintiff  at  the  trial  was  as  fol- 


lows: The  defendant  retained  possession  of 
the  note  after  Its  indorsement  by  the  Acme 
Throwing  Company,  and  sent  it- by  one  Roth- 
child,  its  secretary,  to  the  mill  of  the  plain- 
tiff, where  it  was  delivered  by  Rothchild  to 
the  plalntifTs  cashier,  who  at  the  same  time 
gave  to  Rothchild  plaintiff's  check  for  $1,000 
in  exchange  for  the  note.  The  defendant  de- 
posited this  check  to  its  credit  in  bank,  and 
in  due  course  received  the  money  on  it  The 
note  was  presented  for  payment  at  maturity, 
and  payment  thereon  was  refused.  Having 
proved  these  facts,  the  plaintiff  rested.  The 
defendant  then  offered  to  prove,  as  a  bar  to 
the  plaintiff's  right  to  recover,  that  the  note 
was  accommodation  paper  made  by  It  for  tbe 
benefit  of  the  Acme  Throwing  Company,  that  • 
the  throwing  company  got  the  benefit  of  the 
cash  paid  by  the  plaintiff  to  the  defendant 
for  the  note,  and  that  the  note  was  given  to 
the  plaintiff  njwn  the  understanding  between 
the  throwing  company,  the  defendant,  and  the 
plaintiff,  that  it  was  to  be  paid  to  the  plaintiff 
by  the  throwing  company  or  Its  president. 
All  testimony  offered  by  the  defendant  to 
prove  these  facts  was  excluded  by  the  trial 
court,  and  this  Judicial  action  is  now  assign- 
ed for  error. 

The  question  which  this  assignment  pre- 
sents Is  whether  the  contract  embodied  In  a 
promissory  note  by  which  an  accommodation 
maker  obligates  himself  to  pay  a  fixed 
amount  of  money  to  the  holder  at  a  specified 
date,  can  be  controlled  by  oral  evidence  that 
at  the  time  of  tbe  delivery  of  the  note  by  the 
maker  to  the  holder  It  was  understood  be- 
tween them  that  the  note  was  to  be  paid  by 
the  person  for  whose  accommodation  it  was 
drawn,  and  not  by  the  maker.  This  question 
is  not  an  open  one  in  this  stat&  In  the  case 
of  Wright  V.  Remington,  41.  N.  J.  Law,  49,  8Z 
Am.  Rep.  180,  tbe  defendant  signed  two  notes 
as  surety.  The  defense  set  up  was  that  she 
signed  the  notes  at  the  solicitation  of  one  of 
the  payees,  and  upon  a  representation  by  him 
that  he  would  look  to  the  maker  for  pay- 
ment, and  that  she  (the  defendant)  would  not 
be  obliged  to  pay  them.  It  was  held  that  no 
such  defense  was  admissible,  that  the  rale 
which  excluded  evidence  of  contemporaneous 
parol  declarations  which  tended  to  vary  the 
terms  of  a  written  contract  was  applicable 
in  its  entire  rigor  to  promissory  notes  and 
bills,  and  that  the  effect  of  the  offered  proof 
was  to  change  the  terms  of  the  contract  evi- 
denced by  the  note.  The  case  went  to  the 
Court  of  Errors  and  Appeals  (43  N.  J.  Law, 
4.51),  and  was  there  affirmed ;  the  court  say- 
ing: "It  Is  enough  to  say  that  to  admit  proof 
of  a  parol  contemporaneous  promise  on  the 
part  of  the  payees  that  the  defendant  should 
not  be  called  upon  to  pay  the  notes  would 
be  in  violation  of  tbe  familiar  rule 'of  evi- 
dence which  excludes  parol  evidence  to  con- 
tradict the  terms  of  written  instruments." 
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The  offered  defense  was  properly  exclud- 
«d.  and  the  Judgment  under  review  wlU  be 
sfflnucd- 

ns  N.  J.  i^  to 

OOXON   T.   INHABITANTS   OF   CTTT   OF 

TRENTON  et  al. 
(Supreme  Court  of  New  Jersey.    June  2i,  1009.) 

1.  MOHICTPAL  CORPOBATIONB  (I  295*)— PUB- 
UC   IllPBOVEMENTS — PBELnilWABT   PBOCEED- 

iRoa  —  Unarimoub  AoopnoN  op  RbsolU' 
noR— "Unahimouslt  Adoftkd." 

A  resolution  is  "unammonsly  adopted  by  a 

board  of  health"  when  it  ]s  adopted  by  a  legally 

constituted  board  of  health;   all  present  roting 

and  none  diasentlng. 
[Ed.    Note.— For  other  cases,  see  Municipal 

CorpoiaUons,  Dec.  Dig.  {  295.*] 

2.  Mdnicipal  Cobpobatiowb  (J  295*) — PuB- 
Mc  iMPBovEMENTs— Opinion  op  Boabd  of 
Health— Notice  to  Objectors. 

The  opinion  of  the  board  of  health  that 
"the  construction  of  a  proposed  sewer  is  neces- 
sary to  preserve  the  public  health,"  certi  ed 
under  the  act  of  April  3,  1902  (P.  L.  p.  343), 
being  judicial  in  character,  should  be  rendered 
upon  notice  to  the  objectors  whose  action  has 
led  to  the  certification  of  such  opinion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpontions.  Dec.  Dig.  I  295.*] 

(Syllabus  by  the  Court) 

Certiorari  by  John  Gozon,  Sr.,  to  review 
an  ordinance  of  the  city  of  Trenton.  Ordi- 
nance set  aside. 

This  writ  brings  up  for  review  an  ordi- 
nance of  the  city  of  Trenton  authorizing  the 
oonstruction  of  a  lateral  sewer  In  Tyrell  ave- 
nue, in  thnt  city. 

The  proceedings  of  the  common  council  and 
of  the  board  of  health  were  taken  under  the 
authority  of  an  act,  entitled  "An  act  to  au- 
thorise cities  to  construct  sewers  and  drains 
and  to  provide  for  the  payment  of  the  cost 
thereof."  approved  March  8,  1882  (1  Qea.  St 
p.  605).  and  the  supplements  thereto. 

The  stipulated  state  of  facts  shows  that 
at  a  meeriiiK  of  the  common  council,  held  on 
the  16th  day  of  August,  1904,  a  petition  was 
received  requesting  the  construction  of  said 
sewer  and  a  notice  of  intention  published.  In 
conformity  with  section  2  of  the  act  above 
referred  to:  that  within  10  days  from  the 
date  of  the  notice  of  the  Intention  the  ovra- 
ers  of  more  than  one-half  of  the  Uneal  front- 
age of  lands  along  said  sewer  presented  their 
objections  In  writing,  and  tliat  all  further 
proceedluKS  censed. 

The  stipulation  further  shows  that  no  fur- 
ther action  was  taken  in  respect  to  said  im- 
provement for  more  than  two  years,  when  an- 
other petition  was  presented  to  the  common 
council  again  requesting  a  construction  of 
said  sewer.  This  petition  was  received  on 
the  4th  day  of  September,  1906,  and  notice  of 
intention  was  again  given  in  conformity  with 
section  2  of  the  act  of  1882. 

It  is  further  shown  that  the  owners  of 
xaoTf  thT     ••  "  *">"  of  land  alone  said  street 


again  presented  their  written  objections  with- 
in the  time  required  by  law. 

No  further  action  was  taken  by  the  munici- 
pal authorities  of  the  city  of  Trenton  until 
the  3d  day  of  August,  190S,  at  which  time 
the  board  of  health  of  the  city  of  Trenton, 
assuming  to  act  under  the  authority  of  chap- 
ter 108,  Laws  1902  (P.  L.  p.  343),  adopted  a 
resolution  declaring  that,  in  the  opinion  of 
said  board,  such  sewer  should  be  construct- 
ed;  "the  same  being  necessary  for  the  pres- 
ervation of  the  public  health." 

This  resolution  of  the  board  of  health  was 
adopted  by  the  affirmative  votes  of  six  of  the 
seven  members  of  the  board;  one  member 
being  absent 

It  further  appears  that  a  copy  of  the  res- 
olution adopted  by  the  board  was  presented 
to  the  common  council  at  a  meeting  of  that 
body  on  the  4th  day  of  August,  1908. 

The  act'  of  AprU  3, 1902  (P.  U  p.  343)  being 
chapter  108,  reads  as  follows:  "That  in  case 
the  persons  owning  or  representing  more 
than  a  majority  of  the  Uneal  frontage  along 
the  line  of  the  street  through  which  It  is  pro- 
posed to  construct  a  sewer  or  drain  object 
to  the  construction  of  the  same  la  the  man- 
ner prescribed  in  said  act  or  supplement,  the 
board  having  control  of  the  streets  of  any 
[such]  city  may,  notwithstanding  such  ob- 
jections, proceed  and  construct  said  sewer 
under  the  act  to  which  this  is  a  supplement ; 
provided,  that  the  board  of  public  health  of 
any  city  in  which  It  Is  proposed  to  construct 
said  sewer  or  drain  shall  certify.  In  writing, 
to  said  board  having  control  of  the  streets  of 
any  [such]  city,  that  a  resolution  has  been 
unanimously  adopted  by  said  board  of  health, 
that  it  is  the  option  of  the  board  that  the 
construction  of  said  proposed  sewer  or  drain 
Is  necessary  to  preserve  the  public  health." 

This  act  Is  a  supplement  to  the  act  of 
March  8,  1882,  the  second  section  of  which 
provides,  among  other  things,  that  when  "per- 
sons owning  or  representing  more  than  one- 
half  of  the  lineal  frontage  of  land  along  any 
street,  through  which  It  Is  proposed  to  con- 
struct any  lateral  sewer  or  drain,  shall  pre- 
sent their  objections,  in  writing,  then  such 
proceedings  shall  cease." 

On  the  20th  day  of  October,  1908,  the  per- 
sons desiring  the  construction  of  this  sewer 
presented  another  petition  to  the  common 
council  requesting  Its  construction,  and  on 
that  date  another  notice  of  the  Intention  of 
the  common  council  to  make  the  improve- 
ment was  ordered  to  be  published. 

In  response  to  the  notice  last  above  men- 
tioned the  owners  of  more  than  one-half  of 
the  lineal  frontage  of  land  along  said  sewer 
again  filed  their  written  objections  with  the 
city  clerk  within  the  time  prescribed  by  law. 

At  a  meeting  of  the  board  of  health  held 
on  the  14th  day  of  November,  1908,  another 
resolution  was  adopted,  declaring  that  In  the 
opinion  of  the  board,  such  sewer  should  be 
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constructed;  tbe  same  being  necessary  for 
the  preservation  of  the  public  health.  This 
resolution  was  adopted  by  the  afiarmatlve 
vote  of  six  of  the  members  of  the  board ;  one 
member  again  being  absent.  A  copy  of  the 
resolution  last  above  referred  to  was  pre- 
sented to  the  common  council  at  a  meeting 
held  on  the  17th  day  of  September,  1908, 
whereupon  the  common  council  assumed  ju- 
risdiction, and  passed  the  ordinance  author- 
izing the  construction  of  said  sewer  on  tbe 
15th  day  of  December,  1908. 

Among  tbe  reasons  filed  by  the  prosecutor 
for  setting  aside  this  ordinance  are  the  fol- 
lowing: Because  neither  tbe  resolution  pass- 
ed by  the  board  of  health  on  the  3d  day  of 
August.  1908,  nor  the  resolution  passed  No- 
vember 14,  1908,  was  unanimously  adopt- 
ed by  said  board,  and  because  the  board  of 
health  of  the  pity  of  Trenton,  In  adjudging 
the  necessity  of  the  proposed  Improvement, 
was  acting  judicially,  and  the  prosecutor  was 
entitled  to  notice  and  an  opportunity  to  ap- 
pear before  tbe  said  board  and  be  heard  in 
respect  thereto,  which  notice  was  not  given, 
nor  was  such  oitportunity  afforded. 

Argued  February  term,  1909,  before  GAR- 
RISON,  BERGEN,  and  VOORHEES,  JJ. 

Martin  P.  Devlin,  for  prosecutor.  William 
K.  Blackman,  for  defendants. 

GARRISON,  J.  (after  stating  the  facts  as 
above).  A  unanimous  vote  of  all  of  the  mem- 
bers of  tbe  board  of  health  is  not  required 
by  the  statute,  but  only  that  tbe  "resolution 
be  unanimously  adopted  by  tbe  said  board 
of  health."  Granted,  therefore,  a  board  of 
health  legally  constituted,  and  the  adoption 
of  the  resolution,  all  present  voting  and  none 
dissenting,  and  the  statute  has  been  complied 
with.  This  distinction  is  pointed  out  by  Mr. 
Justice  Fort  In  Crickenberger  v.  Westfleld, 
71  N.  J.  Law,  467,  58  Atl.  1097, 

The  other  reason  urged  for  vacating  tbe 
ordinance  Is  good.  The  owners  of  property 
who,  by  filing  their  objections  under  tbe  stat- 
ute, had  held  up  the  action  of  dty  council 
should  have  bad  notice,  and  an  opportunity 
to  appear  before  tbe  board  of  health  when 
that  tribunal  had  under  consideration  the 
question  of  fact  npon  the  determination  of 
which  the  controversy  between  the  city  and 
the  property  owners  depended.  Even  the 
written  objections  that  bad  been  filed  before 
council  do  not  appear  to  have  been  referred 
to,  or  considered  by,  the  board  of  health.  In 
view  of  the  legislative  scheme  and  the  slt- 
oatlon  of  the  contending  parties  tbe  action 
of  tbe  board  of  health  was  distinctly  judicial 
In  character;  i.  e..  It  was  the  decision  of  a 
question  of  fact  affecting  directly  and  finan- 
cially a  known  class  of  citizens.  It  was 
not  the  adoption  of  a  general  scheme  of  leg- 
islation. The  effect  of  tbe  determination  by 
the  board  of  honlth  was  to  settle  an  existing 


controversy,  the  result  of  which  was  to  im- 
pose a  special  burden  npon  one  of  the  con- 
testing parties;  1.  e.,  tbe  landowners.  The 
case  Indeed  goes  beyond  that  of  Sears  v.  At- 
lantic City,  73  N.  J.  Law,  710,  64  Atl.  1062, 
118  Am.  St  Rep.  724,  In  that  here  two  clear- 
ly defined  parties  were  lined  up  on  a  well- 
defined  issue,  made  by  written  objections, 
filed  as  part  of  this  statutory  proceeding. 
Tbe  opinion  that  settles  such  a  controversy 
must,  in  our  judgment,  be  upon  notice  to  the 
objectors.  By  the  very  act  of  availing  them- 
selves of  the  statutory  right  to  object  the 
objectors  acquired  a  status  that  entitled  them 
to  notice,  just  as  by  filing  remonstrances  to 
the  granting  of  a  license  the  remonstrants 
acquire  a  status  that  entitles  them  to  sue 
out  a  writ  of  certiorari. 

The  ordinance  brought  up  by  this  writ,  be- 
ing based  upon  a  certified  opinion  of  the 
board  of  health  that  was  itself  improperly 
given,  must  be  set  aside. 

(78  N.  J.  h.  ton 

PARSONS   MFG.  CO.  v.   HAMILTON  ICE 
MFG.  CO. 

(Supreme  (Tourt  of  New  Jersey.    Jane  14,  1909.) 

1.  CoBFOBATioNS  (H  426,  590,  501*)— Taking 
OvEB  Assets  of  Fobueb  Cobporation  — 
LiABirrriES  of  New  Cobpobation— Ratifi- 
cation. 

The  defendant  corporation  took  over  the 
assets  and  business  of  an  incorporatpd  company 
of  the  same  name,  with  the  prefix  "The"  added. 
Among  the  obligatioDS  of  the  old  company  was 
an  unpaid  promissory  note,  ^iven  to  plaintiff 
in  final  payment  of  the  consideration  for  the 
sale  of  an  automatic  blonder,  wbirh  defen^lant 
had  taken  upon  the  sale  or  trani^f^r  of  as- 
sets, and  subsequently  sold.  Tbe  officers  and 
managers  of  defendant  company  were  the  same 
men  who  managed  and  directed  the  business 
of  the  old  concern,  and  caused  the  name  of  de- 
fendant corporation  to  be  signed  to  the  note  in 
controversy,  before  the  defendant  company  was 
organized,  and  upon  occasions  arranged  with 
pialDtiff  for  an  extension  of  time  to  nay  tbe 
note  in  snit.  Held  (1)  it  was  for  the  jury  un- 
der the  circumstances  to- conclude  whether  the 
note  in  question  was  taken  over  by  tbe  defend- 
ant as  an  obligation  with  the  old  company's 
assets:  (2)  either  by  novation  or  by  ratifica- 
tion of  its  managers  acts,  as  well  as  by  estop- 
pel resulting  from  the  taking  over  of  the  entire 
assets  and  business,  and  the  promises  of  its 
managers,  based  thereon,  to  pay,  tbe  liability  of 
the  defendant  can  be  predicated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1717,  23G4;  Dec  Dig.  St  426, 
590,  591.*] 

(Syllabus  by  the  Court.) 

2.  Novation  (8  1»)— Natukk  ano  Requisiteb. 

"Novation"  consists  of  a  biiatersl  agree- 
ment for  the  substitution  of  one  obligation  for 
another,  and  may  take  place  either  by  tbe  sub- 
stitution of  a  new  for  an  old  party,  or  by  the 
substitution  of  a  new  agreement  between  'the 
parties,  or  by  a  change  of  parties  and  agree- 
ment at  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  f  1 ;   Dec  Dig.  |  1.* 

For  other  definitions,  see  Word*  and  Phrases, 
vol.  5,  pp.  4848-4851;    vol.  8,  p.  7733.] 
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Action  by  the  Parsons  Manufacturing 
Company  against  the  Hamilton  Ice  Manu- 
facturing (Company.  Verdict  tor  plaintiff. 
Bole  to  show  cause  denied. 

Argued  February  term,  1909,  before  RBBD, 
TRENCHAKD,  and  MINTURN,  JJ. 

Wilson,  Carr  &  Stackhonse,  for  plaintiff. 
French  &  Richards,  for  defendant 

MINTURN,  J.  The  Hamilton  Ice  Com- 
pany, of  Camden,  N.  J.,  and  the  plaintiff 
entered  Into  a  contract  for  the  conditional 
sale  to  the  ice  company  of  an  automatic 
blower  known  as  the  "Parsons  System." 
The  device  was  Intended  to  regulate  the 
draft  upon  the  equipment  of  the  ice  com- 
pany, and  Its  cost  was  $1,300,  payable  in  In- 
stallments. The  contract  was  signed,  on  be- 
half of  the  Ice  comiwny,  by  N.  B.  Armstrong, 
manager,  and  the  note  in  suit  for  a  balance 
of  $1,030  was  given  on  January  15,  1906, 
and  was  si^nied  "Hamilton  Ice  Manufactur- 
ing Company,  N.  Bruce  Armstrong,  Treas." 
The  Hamilton  Ice  Manufacturing  Compa- 
ny, the  defendant,  was  duly  incorporated  un- 
der the  laws  of  the  state  on  February  7, 
1906,  and  the  Incorporated  company  leased 
and  took  over  the  plant  of  the  former  com- 
pany from  one  Robert  O.  McDougall,  by  an 
instrument  In  writing  dated  the  1st  day  of 
March,  1906.  The  oflScers  of  the  corporation 
were  Armstrong,  McDougall,  and  one  Rose, 
who  controlled  hU  of  the  stock.  The  plain- 
tiff seeks  in  this  suit  to  hold  the  defendant 
corporation  liable  for  the  note  thus  given, 
open  the  grotmd  that  the  payment  thereof 
was  assumed  by  defendant  as  one  of  the 
liabilities  of  the  old  company  when  defend- 
ant took  over  the  property  and  assets  of  the 
former  company.  With  this  basis  of  lia- 
bility in  view  the  plaintiff  gave  testimony 
going  to  show  that  the  ice  plant,  with  the 
automatic  device.  Just  as  it  stood,  was  taken 
over  by  defendant,  that  the  officers  of  the 
new  corporation  were  the  same  men  who 
had  been  directing  and  operating  the  old 
plant,  and  that  in  such  respect  no  substan- 
tial change  took  place^  except  in  defendant's 
status  as  a  legal  entity,  between  the  old 
and  the  new  concerns  until  the  summer  of 
1908,  when  the  defendant  sold  the  machinery 
of  the  plant,  and  presumably  possessed  It- 
self of  the  proceeds.  Plaintiff  contends  that 
both  McDougall  and  Armstrong,  as  the  man- 
agers of  the  old  concern,  knew  of  this  out- 
standing obligation,  and  when  they  organ- 
ized defendant  corporation,  and  took  the  as- 
sets of  the  old  company,  it  was  within  their 
contemplation  that  the  new  company  should 
assume  the  indebtedness  of  .the  other,  and 
with  this  in  mind  they  caused  the  note  In 
salt  to  be  made,  not  by  the  old  concern,  but, 
omitting  the  prefix  "The,"  caused  the  note 
to  be  signed  by  the  defendant  corporation 
before  it  was  organized.  Upon  subsequent 
occasions,  and  while  managing  defendant 
company,   they   met  the  representative  of 


plaintiff,  and  pleaded  for  an  extenalon  of 
time  to  pay  the  note,  promised  to  deliver  the 
note  of  the  new  company  in  substitution 
for  the  note  in  suit,  and  actually  paid  $30 
interest  upon  the  old  obligation,  but  never 
delivered  the  new  note. 

It  appears  in  the  case  that  the  organiza- 
tion meeting  was  the  only  meeting  ever 
held  of  defendant  company,  and  that  Arm- 
strong and  McDougall  controlling  the  stock 
managed  and  dictated  the  affairs  of  defend- 
ant ab  libitum,  and  without  the  formalities 
of  corporation  routine.  Except  for  the  re- 
sponsibility that  the  law  imposed  upon  them 
in  the  interest  of  creditors,  tbey  were  prac- 
tically the  factotum  of  the  corporation,  and 
responsible  only  to  themselves  for  the  pro- 
priety and  legality  of  their  management 
But  it  is  not  necessary  to  uphold  th^  lia- 
bility of  this  defendant  npon  that  ground 
alone,  for  'upon  the  basis  of  a  novation  of 
this  debt,  as  well  as  upon  grounds  of  estop- 
pel, this  defendant's  liability  seems  clear. 
"Novation  consists  of  a  bilateral  agreement 
for  the  substitution  of  one  obligation  for  an- 
other, and  may  .take  place  either  by  the  sub- 
stitution of  a  new  for  an  old  party,  or  by 
the  substitution  of  a  new  agreement  be- 
tween the  same  parties,  or  by  a  change  of 
parties  and  agreement  at  the  same  time." 
29  Cyc.  1134,  and  cases:  Lattimor  v.  Har- 
sen,  14  Johns.  (N.  Y.)  330:  Munroe  v.  Perk- 
ins, 9  Pick.  (Mass.)  29a  20  Am.  Dec.  475. 
•Whether  or  not  the  novation  in  fact  existed 
was  a  question  under  the  testimony,  and  the 
circumstances  for  the  Jury  to  pass  upon. 
Bullock  v.  Tompkins.  125  Mich.  17.  88  N.  W. 
1029;  29  Cyc.  1140,  and  cases.  And  since  a 
formal  documentary  novation  was  not  es- 
sential to  plalntlfTs  right  to  recover,  the 
formal  allegation  of  the  novation  in  the 
declaration  was  not  neces-^ary.  MItrovich 
V.  Fresno  Fruit  Packing  Co.,  123  Gal.  379, 
65  Pac.  1064;   29  Cyc.  1129. 

It  was  also  perfectly  competent  for  the 
corporation,  through  Its  agents,  to  ratify  the 
agreements  Of  those  agents;  and  this  ratifi- 
cation, which  Is  substantially  another  meth- 
od of  estoppel  in  pals,  may  be  evidenced 
from  the  facts  and  circumstances  and  the 
acts  of  the  parties  and  the  nature  of  the 
subject-matter  involved.  Fifth  Ward  Bank 
V.  First  National  Bank,  48  N.  J.  Law,  613, 
7  Atl.  818;  State  v.  M.  &  E.  R.  R.  Co.,  23 
N.  J.  Law,  360;  Park  ▼.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  3  Atl.  162.  While 
this  doctrine  of  estoppel  Is  equitable  in  Its 
origin,  it  is  equally  available  in  an  action 
at  law  in  order  to  subserve  the  ends  of  Jus- 
tice. Kirk  ▼.  Hamilton,  102  U.  S.  68,  26 
L.  Ed.  79. 

There  is  ample  authority  also  to  support 
the  proposition  that  the  defendant  having 
taken  over  the  assets  of  the  former  com- 
pany for  the  purpose  of  carrying  on  its  busi- 
ness, without  apparent  change  In  the  per- 
sonnel of  the  concern,  is  liable  for  the  pay- 
ment of  the  debts  of  the  former  concern. 
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It  Is  held  to  take  the  benefits  and  advan- 
tages cum  onere.  10  Gyc.  1111,  and  cases; 
Dn  yiTler  v.  Galilee,  149  Fed.  118,  80  C.  C, 

A.  556;    Hibemla  Fire  Ins.  Co.  t.  St  Louis 

B.  Co.  (C.  C)  10  Fed.  600. 

We  conclude,,  therefore,  that  It  was  a 
question  of  fact  for  the  Jury  to  determine 
whether  npon  the  testimony  and  the  cir- 
cumstances of  the  case  the  defendant  as- 
sumed the  payment  of  this  indebtedness  as 
its  own  obligation;  and,  the  Jury  having 
found  for  the  plaintiff.  It  must  be  assumed 
that  their  verdict  was  predicated  upon  that 
fact 

The  application  for  the  TUle  to  show 
cause  will  be  denied. 


OS  N.  J.  u  17) 

SUTTON  v.  WEST  JERSEY  ft  S.  R.  CO. 
(Supreme  Court  of  New  Jeney.    June  29,  1909.) 

1.  Rahboads  a  394*)— IW.TURIES  to  Pebsom 

ON   TBACK— PLEADIHG — CONSTRtrCT'ON. 

Under  the  rule  that  a  pleading  is  to  be 
taken  more  strongly  against  the  pleader,  where 
the  declnration,  which  showed  that  decedent 
wag  killed  while  attempting  tocro«s  defendnnt's 
right  of  way,  did  not  allege  that  he  had  n  Irgal 
right  to  go  thereon  it  will  be  presumed  that  he 
was  an  intentional  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  394.*] 

2.  Neolioence  (§  33*)— Use  of  Land— Cabe 
AS  TO  Trespassers. 

A  landowner  need  not  keep  his  premlaes  In 
a  safe  condition  for  the  protection  of  a  tres- 
passer, even  though  the  trespasser  is  an  infant, 
his  sole  duty  being  to  refrain  from  willfully  in- 
juring him,  and  whether  the  danrer  Is  latent, 
and  its  extent  and  gravity,  are  immaterial. 

[TM.  Note.— For  other  cases,'  see  Negligence, 
Cent.  Dig.  H  45-47;    Dec  Dig.  f  33.*I 

8.  Railroads  (f  362»)— Unprotected  Thtbd 
Baii/— Injuries  to  Tbespasseb— T.iabilitt. 
Where  decedent  was  killed  by  contact  with 
the  nnprotected  third  rail  which  furnished  the 
electric  power  for  the  operation  of  defendant's 
street  cars,  while  he  was  crossing  its  right  of 
way  from  a  meadow,  defendant  was  not  liable 
for  his  death,  since  it  was  under  no  obligation  to 
him  except  not  to  willfully  injure  him,  nor 
wonld  it  be  liable,  under  the  circumstances,  un- 
der the  rule  makmg  a  landowner  liable  for  in- 
juries caused  by  an  ungunrded  excavation  upon 
his  land  so  near  to  a  public  highway  as  to  en- 
danger travelers. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  362.*] 

Action  by  Robert  Sutton,  administrator, 
against  the  West  Jersey  &  Seashore  Railroad 
Company.  On  demurrer  to  the  declaration. 
Judgment  for  defendant 

Argued  February  term,  1909,  before  GUM- 
MERE,  a  J.,  and  SWAYZE  and  PARKER, 
JJ. 

Clarence  Pettlt,  for  plaintiff.  Bourgeois  & 
Sooy,  for  defendant 

GUMMERE,  C.  J.  This  action  Is  brought 
by  the  administrator  of  Joseph  Sutton,  de- 
ceased, to  recover  the  pecuniary  loss  sustain- 
ed by  his  next  of  kin  by  reason  of  his  death  ^ 


the  suit  being  based  npon  the  theory  that  de- 
cedent's death  was  caused  by  the  wrongful 
act  or  negleot  of  the  defendant  The  decla- 
ration, in  substance,  avers:  That  the  de- 
fendant maintains  and  operates  an'  electric 
railroad  to  Atlantic  City;  that  the  electric 
current  employed  In  the  operation  of  the 
road  is  conducted  and  conveyed  by  means  of 
a  third  rail,  which  Is  at  all  times  charged 
with  electricity ;  that  this  rail  is  at  all  times 
uncovered  and  exposed,  and  ,no  protection 
whatever  from  the  electrical  current  is  fur- 
nished to  objects  coming  in  contact  there- 
with ;  that  the  defendant's  railroad  crosses  a 
large  area  of  meadow  land  which  Is  fre- 
quented and  traversed  by  many  persons  en- 
gaged in  hunting,  fishing,  and  divers  other 
pnrsults;  that  at  the  time  of  decedent's 
death  there  were  no  signs,  warnlnjcs.  signals, 
fences,  or  other  devices  to  give  notice  of  the 
dangerous  character  and  condition  of  the 
railroad;  that  the  decedent  a  lad  of  13 
years  of  age,  while  traversing  this  meadow 
land,  came  In  contact  with  the  third  rail  by 
stepping  thereon  while  attempting  to  cross 
the  railroad  near  Its  Intersection  with  the 
old  meadow  turnpike ;  and  that  by  the  con- 
tact he  was  Immediately  killed.  The  defend 
ant,  by  Its  demurrer,  asserts  that  the  facts 
above  recited  do  not  exhibit  any  legal  Ilabil'- 
ity  resting  on  It  for  yoUng  Sutton's  death. 

The  averment  of  the  declaration  that  the 
decedent  met  his  death  in  attempting  to 
cross  the  right  of  way  of  the  defendant's 
railroad  while  traversing  the  meadows 
through  which  it  ran  Is  not  accompanied  'wltb 
any  allegation  that  he  had  a  le^l  right  to 
go  upon  the  defendant's  land.  The  absence 
of  any  such  allegation  is  important,  for.  by 
force  of  the- elementary  rule  that  each  par- 
ty's pleading  Is  to  be  taken  most  strongly 
against  himself,  and  most  favorably  to  his 
adversary.  It  raises  the  presumption  that  In 
doing  so  he  was  an  Intentional  trespasser. 
Mathews  v.  Bensel,  61  N.  J.  Law.  SO.  16  Atl. 
195;  Taylor  v.  Haddonfield  &  C.  Turnpike 
Co.,  65  N.  J.  Law,  102,  46  Atl.  TOT.  The  right 
of  the  plaintiff  therefore  depends  upon  wheth- 
er the  defendant  company  owes  to  a  tres- 
passer upon  its  right  of  way  the  duty  of 
using  care  either  to  safeguard  its  third  rail 
In  such  a  way  as  to  prevent  him  from  coming 
In  contact  with  it,  or  else  of  giving  him  notice 
that  such  contact  is  dangerous  to  life  and 
limb.  The  rule  Is  settled  in  this  state  that 
a  landowner  is  under  no  obligation  to  a  tres- 
passer to  keep  his  premises  In  a  nonhasard- 
ous  state;  that,  as  to  him,  the  liiudowner's 
sole  duty  is  to  abstain  from  acts  willfully 
Injurious.  And  this  rule  is  applicable  wheth- 
er the  trespasser  Is  an  Infant  or  an  adult. 
Delaware,  Lackawanna  &  Western  Railroad 
Co.  V.  Reich,  61  N.  J.  Law,  635.  40  Atl.  682. 
41  L.  R.  A.  831,  68  Am.  St  Rep.  T2T,  and 
cases  cited.  But  it  is  contended  that  this 
rule  Is  not  nnlversal  In  its  application,  that 


•For  otlMT  cases  see  mne  topic  and  secUoa  NUMBi:ai  In  Dec.  &  Am.  Digs.  U07  to  dat^  *  Baporlar  Indezss 
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It  does  not  apply  where  the  danger  Is  not 
only  latent,  but  of  so  high  a  degree  as  to 
threaten  the  life  of  the  trespasser,  and  cases 
like  that  of  Townsend  v.  Wathen,  9  East, 
277,  where  the  plaintltT's  dogs  were  caught 
and  killed  In  traps  set  by  the  defendant  up- 
on bis  premises,  and  baited  by  blm  for  the 
purpose  of  enticing  his  neighbors'  dogs  to  the 
traps,  and  Bird  v.  Holbrook,  4  Bing.  628, 
where  the  plaintiff  was  injured  while  tres- 
passing upon  the  defendant's  land  by  the 
discharge  of  a  spring  gun  set  by  the  defend- 
ant to  protect  his  flower  roots  from  the 
depredation  of  thleyes,  are  cited  In  support 
of  this  contention.  I  do  not  think  that  any 
nich  exception  as  that  suggested  exists.  In 
the  Reich  Case,  and,  indeed.  In  most  of  the 
cases  where  this  question  has  received  con- 
sideration, the  danger  was  latent,  so  far  as 
the  plaintiff  was  concerned.  It  must  there- 
fore be  considered  as  settled  that  the  latency 
of  the  danger  imposes  no  obligation  upon 
tbe  landowner.  Nor  can  I  see  upon  what 
ground  the  extent  of  the  danger  to  be  ap- 
prehended can  be  made  the  basis  of  differ- 
entiation. Where  is  the  line  to  be  drawn? 
Can  it  be  said  that  when  the  hazard  is  so 
extreme  as  to  threaten  life  the  landowner 
owes  to  a  trespasser  the  duty  of  protection, 
bat  that  when  it  only  threatens  bodily  harm 
more  or  less  serious  in  character  he  owes  no 
■uch  daty?  Or  that  he  is  exempt  from  the 
duty  of  protection  only  when  the  amount  of 
injury  to  be  apprehended  is  slight?  Not 
only  am  I  unable  to  perceive  any  reason  for 
BDCh  a  distinction,  but  I  do  not  find  any  sug- 
gestion of  It  in  the  reported  cases.  Deci- 
sions like  Townsend  v.  Wathen,  and  Bird  v. 
Holbrook,  instead  of  being  exceptions  to  the 
mle,  are  wlthtn  it,  for  the  rule  does  not  ex- 
empt a  landowner  from  liability  to  a  tres- 
passer for  acts  which  are  willfully  Injurious, 
but,  on  the  contrary,  aiflrms  that  liability, 
and  rect^nizes  the  soundness  of  the  view  ex- 
pressed in  the  line  of  cases  Just  referred  to. 
In  the  Townsend  Case  the  defendant  enticed 
the  dogs  of  the  plaintiff  upon  his  land  for 
the  purpose  of  destroying  them.  His  act  In 
enticing  the  dogs  upon  his  premises  was  in- 
tentional, 1.  e.,  willful.  His  destruction  of 
them  was  also  intentional,  as  much  so  as  if 
he  bad  shot  or  clubbed  the  dogs  to  death. 
What  he  did  was  absolutely  illegal  from  be- 
ginning to  end.  In  Bird  v.  Holbrook  the 
purpose  of  the  defendant  to  shoot  any  per- 
son who  should  come  upon  his  land  to  steal 
his  flower  roots  was  unlawful,  and  his  act 
lii  attempting  to  carry  out  that  purpose  was 
willfully  injurious.  The  real  distinction  run- 
ning through  the  cases  seems  to  me  to  be 
this:  Where  the  landowner  in  the  develop- 
ment of  his  property,  and  solely  for  the  pur- 
pose of  obtaining  a  more  beneScIal  user  there- 
from, Installs  upon  It  an  appliance  which 
will  be  dangerous  to  people  coming  in  con- 
tact with  it,  he  is  under  no  obligation  to 
trespassers  to  so  guard  it  that  they  shall  not 
be  injured;  bnt,  where  he  Installs  the  ap- 
73A,-17 


pllahce  for  the  purpose  of  Inflicting  injury' 
upon  the  persons  or  property  of  those  who 
unlawfully  come  upon  his  landi  he  Is  liable 
when  harm  is  Inflicted  by  such  appliances. 
Oases  like  Delaware,  Lackawanna  &  West- 
ern Railroad  Co.  .v.  Reich,  come  within  the 
flrst  class;  cases  like  Townsend  v.  Wathen 
and  Bird  v.  Holbrook  come  within  the  sec- 
ond. In  the  case  in  band  the  defendant  in- 
stalled the  electric  third  rail  system  for  the 
more  complete  beneScial  user  of  Its  property. 
In  doing;  so  it  acted  under  legislative  sanc- 
tion. It  was  originally  chartered  as  a  steam 
railroad  in  1863,  and  by  the  revision  oftha 
act  concerning  railroad?  in  1903  the  liower 
was  conferred  upon  It  to  substitute  for 
steam  any  other  motive  power  which  it 
might  deem  best  adapted  to  the  economical 
operation  of  its  railroad,  and  to  use  such 
devices  and  appliances  for  conducting  and 
distributing  power  as  might  be  required.  P. 
L.  1903,  p.  668,  S  24.  Having  the  lawful  right 
to  Install  this  system  for  the  operation  of 
Its  road,  it  was  within  the  protection  of  the 
rule  which  we  have  been  discussing,  and 
was  under  no  obligation  to  the  deceased  ex- 
cept to  abstain  from  acts  willfully  injurious 
to  him.  That  it  failed  in  this  obligation  Is 
not  suggested  in  the  declaration. 

This  discussion  would  not  be  complete 
without  a  reference  to  a  line  of  cases  men- 
tioned In  the  brief  of  counsel  which,  it  must 
be  admitted,  constitute  an  exception  to  the 
rule  which  we  have  had  under  consideration. 
We  refer  to  those  cases  which  bold  that  a 
landowner  who  permits  an  unguarded  exca- 
vation to  be  upon  bis  land  so  near  to  a  pub- 
lic highway  as  to  endanger  those  who  pass 
along  the  highway  in  the  exercise  of  ordt> 
nary  caution  Is  liable  for  Injuries  received 
by  a  traveler  on  the  highway  therefrom. 
The  existence  of  such  liability,  although  rec- 
ognized by  the  decisions  of  other  courts,  has 
not  yet  been  declared  by  our  court  of  last 
resort  It  was,  however,  assumed  by  that 
court  to  exist  In  the  case  of  Daneck  t.  Penn- 
sylvania Railroad  Co.,  59  N.  J.  Law,  416,  37 
Atl.  59,  59  Am.  St  Rep.  613,  for  the  purpose 
of  disposing  of  the  matter  then  before  it. 
It  Is  to  be  gathered  from  the  opinion  in  that 
case  that  the  court  held  the  view  that  even 
if  the  liability  existed,  It  was  limited  In  ex- 
tent, and  could  only  be  Invoked  by  a  person 
traveling  on  the  highway  who  left  it  unin- 
tentionally, and  so  was  injured,  and  not  then 
unless  the  excavation  was  so  near  to  the 
highway  as  to  be  a  threatened  danger  to 
those  of  the  public  who  were  using  the  way. 
The  present  case  does  not  come  within  the 
excepted  class.  In  the  flrst  place,  as  uas  al- 
ready been  pointed  out  the  conclusion  to 
be  drawn  from  the  averments  of  the  dec- 
laration is  that  the  decedent,  when  he  came 
in  contact  with  the  electrifled  rail  of  the  de- 
fendant's railroad,  was  an  intentional  tres- 
passer upon  its  property ;  in  the  second  place, 
the  accident  did  not  occur  while  the  dece- 
dent was  traveling  along  the  public  highway, 
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but  while  he  was  trarerslng  the  meadows 
through  which  the  defendant's  railroad  ran ; 
and.  In  the  third  place,  the  scene  of  the  ac- 
cident was  not  adjacent  to  a  public  highway. 
The  conclusion  reached  by  us  Is  that  the 
defendant  Is  entitled  to  Judgment  on  the  de- 
murrer. 


(82  Conn.  2S6) 

ELIB  T.  0.  COWLBS  ft  CO. 

(Supreme  Court  of  Brrois  of  Connecticnt. 
June  10,  1909.) 

1.  MaSTBB    and    SKBVANT    (t   260*)— IKJXIBIES 

TO  SfiRVANT— Action— Complaint. 

If  a  complaint  for  injuries  to  a  servant  by 
an  alleged  defective  macliine  is  objectionable  for 
failure  to  allege  facts  shewing  that  plaintiff  did 
not  assume  the  rislc,  the  insufficiency  of  the 
complaint  would  not  determine  the  materiality 
of  any  fact  alleged. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  260.*] 

2.  Trial  (f  165*)- Nonsuit —  Plicadinq  — 
"Matebial  Pacts." 

During  a  trial  to  a  jnrjr  the  legal  sufficien- 
cy of  the  "material  facts"— i.  e.,  the  facts  con- 
stituting a  part  of  plaintiff's  case  as  be  orcsents 
it— put  in  issue  by  the  allegations  of  the  com- 

glamt  and  the  denials  of  the  answer,  cannot 
e  questioned. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  165.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4406,  4407.] 

8.  Trial  (f  165*)— Nonsuit— Motion— QtiKS- 

TioNS  Raised. 

The  material  facts  of  the  case  presented  by 
the  pleadings  havine  been  determined,  the  ques- 
tion on  a  motion  for  judgment  of  nonsuit  is 
whether  there  is  substantial  evidence  In  support 
of  all  the  material  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  165.*] 

4.  Master  and  Servant  ({{  101,  208*)— In- 
juries TO  Sebvaht— Maohinert— Duty  of 
Master. 

A  master  is  bound  to  exerci.se  reasonable 
care  to  provide  for  a  servant  a  reasonably  safe 
instrument  for  his  work,  unless  the  servant  has 
assumed  the  risk  of  using  a  defective  instrument 
provided, 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  IS  173,  178,  551 ;  Dec.  Dig. 
n  101,  20&*] 

5.  Master  and  Servant  (f  217*)— Injuries 
TO  Servant— Defbctivk  Instbuments— As- 
sumed Bisk. 

A  servant  assumes  the  risk  of  using  a  de- 
fective instrument  when  he  knows  its  defective 
condition,  appreciates  the  danger,  and  volun- 
tarily encounters  such  risk. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  574-600;  Dec.  Dig.  i 
217.*] 

6.  Master  and  Servant  (S  260*)— Injuries 
to  Servant— Assumed  Risk— Pleading. 

An  allegation  that  a  servant  was  ignorant 
of  the  unsafe  condition  of  a  machine  by  which 
he  was  injured  was  a  sufficient  allegation  that 
he  did  not  assume  the  risk  if  he  relied  on  bis 
ignorance  to  show  oonassumption,  but.  If  he  re- 
lies on  other  facts,  he  must  plead  them. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  §f  844-848;  Dec.  Dig.  I 
260.*] 


7.  maffteb  and  servant  (i  260*)— injury  to 
Servant— Pleading — "Knovit  ledge." 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  defective  machinery,  plaintiff  knew  of 
the  defective  condition  of  the  presa,  but  claimed 
that  he  did  not  know  of  the  danger,  an  allega- 
tion that  plaintiff  did  not  have  equal  means  of 
knowledge  with  the  defendant,  using  the  term 
"knowledge"  to  include  actual  or  constructive 
knowledge,  was  material. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (I  844r-848;  Dec.  Dig.  | 
260.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  Q.  pp.  394O-3942T1 

8.  Master  and  Servant  ({  221*)— Injuries 
TO  Servant— Dei^ctive  Machinb— Proic- 
ISE  to  Repair. 

An  assumption  of  risk  implied  from  a  serv- 
ant's knowledge  that  a  machine  he  is  required 
to  operate  is  defective  and  dangerous  is  gener- 
ally suspended  by  the  master's  promise  to  re- 
pair, made  in  response  to  the  servant's  com- 
plaint, if  the  servant  is  induced  by  such  prom- 
ise to  continue  his  work,  provided  the  injury 
occurs  before  a  reasonable  time  has  elapsed  in 
which  to  make  the  repairs,  unless  the  defect 
renders  the  machine  so  imminently  and  obvious- 
ly dangerous  that  a  person  of  ordinary  prudence 
would  decline  to  use  it  until  repaired. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !i  63S-647 ;    Dec.  Dig.  { 

9.  Master  and  Servant  (I  289*)— Injuries 
TO   Servant  —  Defective  Machine  —  Con  - 

TRIBUTOR?      NEOLIOENCB  —  QUESTION       FOB 

Jury. 

In  an  action  for  injuries  to  a  servant  by  a 
defective  machine  which  the  master  bad  prom- 
ised to  repair,  and  the  continued  use  of  which 
was  not  obviously  dangerous,  evidence  held  to 
require  submission  of  plaintiff's  contributory 
negligence  in  continuing  to  use  the  machine  to 
the  ]ury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  1089-1132;  Dec.  Dig. 
§  289.*] 

10.  Master  and  Servant  (|  280*)— Injuries 
TO  Servant— Assumed  Risk- Evidence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  a  defective  machine,  plaintiff's  allega- 
tion that  he  had  not  equal  knowledge  with  de- 
fendant concerning  the  defect  was  the  only  al- 
legation to  negative  assumed  risk,  'such  allega- 
tion was  disproved  by  evidence  that  he  knew  of 
the  defect  and  had  complained  of  it  on  several 
occasions,  and  had  been  promised  repairs  or  a 
new  machine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  981-986;  Dec  Dig.  f 
280.*] 

11.  Appeal  and  Erbob  (§  1177*)— Review — 
Disposition  of  Cause  —  Order  for  Nkw 
Trial. 

Where  a  judgment  of  nonsuit  was  affirmed 
on  appeal  because  of  a  failure  of  proof  to  con- 
form to  the  allegations  of  the  complaint,  a  court 
was  not  required  to  send  the  case  back  for  a 
new  trial,  plaintiff  being  entitled  to  sue  over,  if 
he  had  a  cause  of  action  both  at  common  law 
and  under  Gen.  St  1902,  i  1127. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1177.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Ralph  Wheeler,  Judge. 

Action  by  George  EUe  against  C.  Cowles 
&  Co.  Judgment  for  defendant,  and  plain- 
tiff appeals..   .\fflrme(l. 
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PlalntUr  was  employed  tn  defendant's  fac- 
tory to  operate  a  machine  known  as  an  "au- 
tomatic drop-lifter,"  sometimes  c&Ued  a  "cold 
power  drop."  Tbe  machine  consisted  In  part 
of  a  heavy  drop  or  hammer,  which  was  raised 
to  a  considerable  height  by  the  operation  of  a 
crank  by  the  application  of  power,  and,  when 
80  falsed,  the  hammer  was  held  In  place  by  a 
dog  falling  Into  and  catching  the  cogs  of  a 
wheel  or  ratchet  On  the  dog  being  re- 
leased, the  hammer  would  fall  wltt)  great 
force,  and  its  Impact  accomplished  the  work 
Intended.  The  lifter  was  defective,  In  that 
the  gears  were  worn  and  insufficient,  so  that 
the  dog  did  not  at  all  times  properly  and 
adequately  catch  In  the  cogs  and  hold  the 
lifter  in  proper  position.  It  was  also  de- 
fective. In  that  the  crank  did  not  properly 
revolve  and  perform  Its  full  function  as  part 
of  the  lifter,  and  the  drop  did  not  securely 
hold  the  hammer  In  place  during  the  opera- 
tion of  the  machine.  As  a  consequence  of 
fliese  defects,  plaintiff  lost  the  use  of  his 
right  hand,  and  was  permanently  disabled 
by  the  hammer  unexpectedly  falling  upon  it 
as  he  was  operating  the  machine  on  certain 
key  metal.  Plaintiff  alleged  negligence,  In 
that  defendant  failed  to  provide  a  reasona- 
bly safe  appliance  and  instrumentalities  for 
his  work.  In  falling  to  provide  a  safe  and 
perfect  machine,  in  falling  to  inspect  the  ma- 
chine, and  In  falling  to  properly  repair  the 
lifter,  etc.  It  also  charged  that  all  of  the 
defects  were  known  or  should  have  been 
known  to  defendant,  and  that  plaintiff  "had 
not  eqnal  means  of  knowledge."  At  the 
close  of  plalntlfTs  case  its  motion  for  a 
nonsuit  was  granted,  and,  plaintiff's  motion 
to  set  the  same  aside  being  denied,  he  ap- 
pealed. 

Philip  Pond,  for  appellant  William  H. 
Ely  and  William  B.  Ely,  for  appellee. 

CURTIS,  J.  The  motion  for  a  nonsuit  pre- 
sented two  questions  for  the  consideration 
of  the  trial  court:  First.  What  facts  alleged 
bi  the  complaint  were  material  to  tiie  plain- 
tiff's case  as  he  presented  it  In  the  com- 
plaint? Second.  Has  the  plaintiff  made  out 
a  prima  facie  case  by  producing  substantial 
evidence  in  support  of  his  canse  as  he  pre- 
sented It? 

If  the  complaint  Is  demurrable  because  it 
does  not  contain  an  allegation  that  the  plain- 
tiff did  not  know  the  defective  condition  of 
the  drop  press  and  the  danger  of  Its  use, 
or  an  allegation  of  other  facts  sufficient  to 
show  that  the  plaintiff  did  not  assume  the 
risk,  the  insufficiency  of  the  complaint  would 
not  determine  the  materiality  of  any  fact 
alleged.  "During  a  trial  to  the  Jury  the 
legal  sufficiency  of  the  material  facts  put  In 
issue  by  the  allegations  of  the  complaint  and 
denials  of  the  answer  cannot  be  questioned; 
and  by  'material  facts'  In  this  connection  Is 
meant  facts  constituting  a  part  of  the  plain- 
tiff's case  as  he  presents  it"    Cook  v.  Mor- 


ris, 66  Conn.  201,  202,  S3  Atl.  994;  Adams  v. 
Way,  82  Conn.  167.  When  it  is  determined 
by  the  court  what  are  the  material  facts  of 
the  case  presented  by  the  pleadings,  then,  on 
a  motion  for  a  judgment  of  nonsuit  the 
court  has  before  it  the  question  whether  or 
not  there  Is  substantial  evidence  In  support 
of  all  the  material  facts.  Foskett  &  Bishop 
Co.  V.  Swayne,  70  Conn.  75,  88  Atl.  898. 
In  the  seventh  paragraph  of  the  complaint 
as  amended  the  defective  and  unsafe  con- 
dition of  the  drop  press  is  described,  and 
it  Is  alleged  that  this  condition  was  '.*knowii 
or  should  have  been  known  to  the  defend- 
ant, and  •  of  which  the  plaintiff  had  not 
equal  means  of  knowledge."  Was- this  al- 
legation that  the  plaintiff  did  not  have 
means  of  knowledge  of  the  defective  and  un- 
safe condition  of  the  drop  press  equal  to 
that  of  the  defendant  a  material  one  under 
the  pleadings?  The  plaintiff  was  attempt- 
ing to  allege  a  cause  of  action  by  a  servant 
against  a  master  for  injury  received  from  a 
defective  and  unsafe  drop  press.  He  must 
allege  facts  which  show  a  breach  of  the  mas- 
ter's duty.  The  duty  of  the  master  as  to 
Instruments  is  to  exercise  reasonable  care  to 
provide  for  his  servant  a  reasonably  safe  in- 
strument for  his  work,  unless  the  servant 
has  assumed  the  risk  In  the  use  of  the  in- 
strument A  servant  assumes  the  risk  when 
he  knows  the  defective  condition  of  an  in- 
strument, appreciates  the  danger  from  its 
use,  and  voluntarily  encounters  the  risk.  In 
a  complaint  In  such  an  action  It  Is  therefore 
necessary  to  allege  facts  which  show  that 
the  risk  or  danger  was  not  assumed,  other- 
wise It  would  not  appear  from  the  complaint 
that  the  master  owed  any  duty  to  the  serv- 
ant. The  usual  allegation  Is  that  the  plain- 
tiff was  Ignorant  of  the  unsafe  condition  of 
the  Instrument  That  is  a  sufficient  allega- 
tion if  the  plaintiff  relies  upon  his  Ignorance 
to  show  his  nonassumptlon  of  the  risk,  but. 
If  he  relics  upon  other  facts,  he  should  plead 
them.  Hayden  v.  Smltbvtlle  Mfg.  Co.,  29 
Conn.  648 ;  O'Keefe  v.  National  Folding  Box 
&  Paper  Co.,  66  Conn.  38.  33  Atl.  587 ;  Cleve- 
land, C,  0.  &  St  L.  R.  Co.  V.  Parker,  154 
Ind.  153,  56  N.  E.  86;  Griffiths  v.  St  Cather- 
ine Docks,  13  Q.  B.  Div.  685;  Thomas  v. 
Quartermalne,  18  Q.  B.  Div.  685;  Blgelow  on 
Torts  (7th  Ed.)  p.  754;  Coal  &  Car  Co.  v. 
Norman,  49  Ohio  St  598,  32  N.  B.  857.  It  Is 
apparent  that  the  allegation  of  lack  of  equal 
means  of  know1edj;e  In  this  complaint  was 
Inserted  to  meet  this  requirement,  and  was 
a  material  allegation  in  the  case  the  plaintiff 
presented.  His  position,  as  disclosed  by  the 
claim  of  his  counsel,  Is  that,  although  his 
testimony  shows  that  he  knew  the  defective 
condition  of  the  press,  it  does  not  show  that 
he  knew  the  danger  from  the  condition,  or 
that  he  had  means  of  knowledge  equal  to 
that  of  the  defendant  Knowledge  in  this 
connection  means  either  actual  or  construc- 
tive knowledge.  Curelli  t.  Jackson,  77  Conn. 
115,  68  Aa  702. 
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The  testimony  of  the  plaintiff  was  to  the 
effect  that  he  had  used  this  press  for  four 
or  five  years,  and  that  it  had  always  troubled 
him  more  or  less,  because  the  hammer  failed 
at  times  to  go  up  to  Its  proper  place ;  It  be- 
ing in  some  way  held  fast  below  Its  proper 
place  until  he  pushed  a  crank  over  with  a 
stick  and  started  It  again.  He  testified  that 
he  had  noticed  during  his  whole  employment 
that  the  teeth  on  the  gear  into  which  a  dog 
or  clutch  fell,  by  which  operation  the  ham- 
mer was  held  up  in  Its  proper  position  until 
the  pedal  was  touched  by  his  foot,  was  worn, 
and  that  three  of  the  teeth  on  this  gear  were 
much  worn  and  loose,  and  he  testified  that 
this  defective  condition  caused  his  injury. 
It  was  obvious  that  the  gear  and  dog  in  this 
condition  might  fall  to  hold  the  hammer  up 
and  cause  it  to  fall  before  the  pedal  was 
touched  If  the  dog  came  against  these  partic- 
ular teeth.  The  knowledge  of  this  condition 
was  necessarily  knowledge  of  the  danger  to 
any  person  using  due  care.  It  appears  there- 
fore, from  the  testimony  that  there  was  no 
substantial  evidence  that  the  plaintiff's  means 
of  knowledge  of  the  condition  of  the  drop 
press  and  the  danger  was  not  equal  to  that 
of  the  defendant  The  plaintiff  testified  on 
the  trial  that  about  one  week  before  the  ac- 
cident he  complained  to  the  master  mechanic, 
as  he  had  done  many  times  before,  of  trouble 
the  drop  press  was  giving  him  b»:ause  the 
hammer  did  not  at  all  times  lift!  up  Into  Its 
proper  place,  but  held  or  stuck  part  way  up, 
and  that  this  made  It  necessary  for  him  to 
push  the  crank  over  with  a  stick  In  order  to 
carry  the  hammer  to  its  position  ready  to 
fall  at  the  touch  of  his  foot  on  the  pedal, 
and  that  the  master  mechanic  stated  that  he 
would  repair  the  drop  press  or  get  a  new  one. 
The  plaintiff  claims  that  this  Is  substantial 
evidence  that  he  did  not  assume  the  risk 
from  the  known  defective  and  unsafe  con- 
dition of  the  gear  and  dog  of  the  machine 
during  the  week  between  the  promise  and 
the  accident  It  is  undoubtedly  the  general 
rule  that  the  assumption  of  risk  implied 
from  a  servant's  knowledge  that  an  instru- 
ment Is  defective  and  dangerous  is  suspend- 
ed by  the  master's  promise  to  repair,  made 
In  response  to  the  servant's  complaint.  If  the 
servant  Is  Induced  -by  such  promise  to  con- 
tinue at  work,  because  in  such  case  he  does 
not  voluntarily  encounter  the  risk.  And  In 
such  case  he  may  recover  for  an  injury 
which  he  sustained  by  reason  of  such  defect 
within  a  reasonable  time  after  the  making 
of  the  promise,  provided  he  exercises  due 
care  In  using  the  Instrument,  unless  the  de- 
fect renders  the  Instrument  so  Inunlnently 
and  obviously  dangerous  that  a  person  of 
ordinary  prudence  would  decline  to  use  it  at 
all  until  it  was  repaired,  in  which  latter  case 
the  use  of  the  machine  would  be  contributory 
negligence.  Andrecslk  v.  New  Jersey  T.  Co., 
73  N.  J.  Law,  6<J4,  63  Atl.  719,  4  L.  R.  A.  (N. 
S.)  913,  d  Am.  &  Eng.  Ann.  Cas.  IQll,  note; 
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Iowa,  84,  102  N.  W.  422;  4  Am.  &  Eng.  Ann. 
Cas.  153,  note ;  Boy  v.  Hodge,  74  N.  H.  190, 
66  Atl.  123.  There  was  substantial  evidence 
to  go  to  the  jury  tending  to  prove  that  the 
drop  press  was  not  so  Imminently  and  ob- 
viously dangerous  that  a  person  of  ordinary 
prudence  would  decline  to  use  It  at  all  until 
it  was  repaired.  The  defective  condition  of 
the  drop  press  was  shown  to  have  existed 
for  several  years,  but  the  falling  of  the  ham- 
mer In  the  way  the  plaintiff  claimed  it  fell 
when  he  was  Injured  had  occurred  but  few 
times  during  that  period.  The  evidence  aa 
to  the  unsafe  condition  of  tiie  machine  was 
not  such  that  all  reasonable  men  would  agree 
that  a  person  of  ordinary  prudence  would 
decline  to  use  it  at  all  until  repaired.  The 
Question  of  contributory  negligence  in  that 
respect  was  therefore  a  question  for  the  Jury. 
The  only  fact  alleged  in  the  complaint  by 
the  plaintiff  to  show  that  he  had  not  assumed 
the  risk  arising  from  the  use  of  a  machine 
which  he  knew  was  defective  was,  as  stated 
above,  that  he  did  not  have  means  of  knowl- 
edge of  the  defect  and  danger  equal  to  that 
of  the  defendant  The  fact  that  the  plain- 
tiff knew  the  defect  and  danger  and  com- 
plained of  the  condition,  and  that  a  promise 
to  repair  was  made  by  the  master,  which  In- 
duced him  to  continue  to  use  the  machine, 
does  not  tend  to  prove  the  allegation  of  un- 
equal means  of  knowledge.  When  the  plain- 
tiff relies  upon  the  fact  that  be  knew  the 
defect  in  the  machine  and  the  danger,  and 
was  Induced  to  continue  to  oiierate  the  ma- 
chine by  a  promise  to  repair  it  to  show 
that  he  was  not  assuming  the  risk  when  the 
accident  occurred,  he  should  plead  such  fact 
Malm  T.  Thelln,  47  Neb.  686,  66  N.  W.  650; 
Coal  &  Car'  Co.  t.  Norman,  49  Ohio  St  698, 
32  N.  B.  857;  Stephenson  v.  Duncan,  73 
Wis.  404,  41  N.  W.  337,  9  Am.  St.  Rep.  806. 
In  this  case,  therefore,  there  was  no  substan- 
tial evidence  of  a  material  fact  in  the  case, 
as  presented  by  the  plaintiff  in  his  complaint 
namely,  that  his  means  of  knowledge  of  the 
defective  and  unsafe  condition  of  the  drop 
press  was  not  equal  to  that  of  the  defendant 
Furthermore,  if  evidence  in  support  of  the 
claim  of  the  plaintiff  that  he  knew  the  de- 
fective and  unsafe  condition  of  the  machine 
and  was  induced  to  continue  to  operate  it  by 
a  promise  to  repair  it  made  by  the  defendant 
and  that  a  reasonable  time  for  the  execution 
of  that  promise  had  not  transpired  before  the 
accident  was  relevant  under  the  is-sues.  we 
are  of  the  opinion  that  the  evidence  of  the 
plaintiff  as  to  the  condition  of  the  machine 
of  which  he  complained  and  which  the  de- 
fendant promised  to  repair  only  related  to 
the  retarding  of  the  hammer  described  above, 
and  that  there  was  no  substantial  evidence 
that  the  repairs  which  would  remedy  that 
defect  would  remedy  the  conditions  as  to  the 
gear  and  dog,  which  caused  the  liammer  to 
fait 
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The  evidence  presented,  therefore,  leaves 
It  altogether  too  vague  and  uncertain  wheth- 
er the  promised  repairs  had  any  relation  to 
the  accident  that  occnrred  or  Induced  the 
plaintiff  to  continue  to  encounter  the  danger 
from  the  defective  gear  and  dog,  for  those 
qnestlons  to  be  submitted  to  the  Jury  if  they 
were  relevant  under  the  pleadings.  The 
plaintiff  suggests  In  his  brief  that.  If  the  non- 
inlt  w«re  properly  granted  because  the  al- 
legations of  the  complaint  and  the  case 
■ought  to  be  presented  by  the  evidence  did 
nol  correspond,  this  court  Should  send  the 
case  back  to  the  trial  court  for  a  new  trial. 
The  common  law  and  statutes  (Gen.  St  1902, 
I  1127)  provide  the  plaintiff  protection  If  be 
has  a  cause  of  action. 

There  Is  no  error.  In  this  opinion  the  oth- 
er Judges  concurred. 

(110  MO.  OS) 

WETLEH,  Warden,  v.  GIBSON  et  aL 
(Court  of  Appeals  of  Maryland.    June  1,  1009.) 

1.  MulflCIPAl.      COBFOBATIONB       (J       671*)    — 

SnEBTB— Rights  or  Abuttiro  Ownebs. 
The  owner  of  the  fee  in  land,  anbject  to 
the  easement  of  a  public  street,  may  maintain 
ejectment  to  recover  possession,  where  the  atate 
has  taken  possession  of  the  street,  and  built 
an  addition  to  its  state  penitentiary  thereon, 
but  the  Judgment  obtained  in  the  action  will 
be  subject  to  the  easement,  and  the  owner  can- 
not maintain  ejectment  against  the  manicipali- 
ty,  or  other  lawful  public  authority,  which  is 
occupying  the  street  within  the  limits  of  the 
poblie  right. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporatioiis,  Dec.  Dig.  i  671.*] 

2.  ^ATES  (I  191*)— LlABlIJTT  OF  STATB  TO  BE 

Sued— Action  AoAinsr  Pubuo  Ofhoeb. 
DedaiatiOD  of  Rights,  art.  19,  declares 
that  every  man,  for  any  injury  done  to  him  in 
his  property,  ought  to  have  a  remedy  by  law. 
Article  23  provides  that  no  man  ought  to  lie 
deprived  of  his  property  but  by  the  Judgment 
of  his  peers,  or  by  the  law  of  the  land.  Const, 
art.  3,  i  40,  prohibits  the  passing  of  any  law 
aothorising  private  property  to  oe  taken  for 
public  use  without  just  compensation  being  fltst 
paid  or  tendered,  and  prohibits  the  state  from 
depriving  any  person  of  his  property  without 
due  process  of  law.  Const.  U.  8.  amend.  14, 
{  1,  provides  that  no  state  shall  deprive  any 
pcTBon  of  property  without  due  process  of  law. 
Land,  the  fee  to  which  was  owned  by  plaintiff, 
and  in  which  the  public  had  an  easement  for 
a  street,  was  taken  by  the  state,  and  an  addi- 
tion to  the  state  penitentiary  built  thereon  with- 
out paying  or  tendering  any  compensation  to 
plaintiff,  or  condemning  the  property.  Held 
that,  while  the  state  could  not  oe  sued  without 
its  consent,  plaintiff  under  the  foregoini;  consti- 
tutional provisions  might  maintain  ejectment 
sgainst  the  wsrden  of  die  state  penitentiary 
to  recover  possession  of  the  proper^. 

[I^.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  t   191.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;   Alfred  S.  Nlles,  Judge. 

Action  by  Frank  T.  Gibson  and  others 
against  John  P.  Weyler,  Warden  of  the 
State  Penitentiary.  .Judgment  for  plaintiffs, 
and  defend.n'-t  npne.'\ls.    Affirmed. 


Argued  before  BOTDi  0.  J.,  and  BRISCOE,  i 
PEARCE,  SCHMUCKEB,  BURKS'  and  • 
THOMAS,  JJ. 

WUllam   &   Bryan,  Jr.,   and   Isaac  Lobe 
Straus,  for  appellant    Randolph  Barton,  Jr.,  ' 
and  Frederick  H.  Fletcher,  for  appellees.       * 

BURKE,  J.  The  appellees  on  this  record, , 
as  the  heirs  at  law  of  Thomas  King  Carroll 
and  wife,  are  the  owners  In  fee  of  the  land 
sued  for  in  this  case.  It  comprises  the  bed-i 
of  what  was  formerly  Constitution  street) 
In  the  city  of  Baltimore.  This  street  was  i 
dedicated  to  public  use  by  Mr.  Carroll  and, 
his  wife  in  1831  by  certain  grants  of  lots,' 
abutting  thereon,  but  by  the  terms  of  the ; 
conveyances  the  title  to  the  street  itself  re- 1 
malned  in  the  gr^tors,  and  that  title  Isi 
now  vested  in  the  appellees.  The  state,  find-,* 
Ing  It  necessary  to  eiilarge  and  extend  tfa? , 
Maryland  Penitentiary,  provided  by  Act  i 
1890,  p.  217,  c.  200,  that  the  directors  of  the  I 
Maryland  Penitentiary  should  have  power  i 
to  contract  for,  purchase,  and  bold  in  feei 
simple  or  for  a  term  of  years,  all  the  several  i 
lots  of  ground  and  their  improvements  In , 
Baltimore  dty  lying  between  Eager  street : 
on  the  north.  Concord  street  on  the  west  t 
Truzton  street  on  the  south,  and  Forrest: 
street  on  the  east  The  land  described  lui' 
the  declaration  lies  within  these  bounds.  In  i 
case  the  said  directors  could  not  agree  with  i 
the  owner,  or  owners,  of  any  of  the  laud,  or; 
of  any  interest  In  the  same,  they  were  given  , 
power  to  condenfu.  In  pursuance  of  thei 
power  conferred  by  the  act  the  directors « 
acquired  title  to  all  the  lots  abutting  on  Con-/ 
stltutlon  street  but  did  not  acquire  from  the  t 
appellees,  or  either  of  them,  title  to  the  beA-. 
of  that  street  They  secured  the  passage  < 
by  the  mayor  and  city  eouucil  In  October, , 
1802,  of  an  ordinance  providing  for  the  dos- , 
lug  of  Constitution  street  but  nothing  further  ) 
was  done,  and  the  street  was  never  legally , 
closed.  It  became  necessary  in  the  enlarge- 1 
meut  of  the  penitentiary  to  occupy  the  bed; 
of  Constitution  street  The  directors,  wlth--f 
out  authority  of  law,  simply  took  possession  : 
of  the  street  and  erected  a  part  of  the  build-  • 
lugs  of  the  Maryland  Penitentiary  across  it  i 

What  was  done  is  thus  described  by  Mr.  i 
Weyler:  rrhe  bed  of  Constitution  street  la  i 
covered  by  the  west  wing  of  the  main  build- 1 
ing;  the  Eager  street  wing.  This  was  begun  ' 
after  the  appropriation  of  1896,  and  as  near 
as  I  can  remember  In  the  year  1806.  The', 
buildings  were  completed  and  moved  into—  ■ 
we  occupied  them  on  December  10,  1899.  I 
After  the  beginning  of  this  wing  In  1896  • 
Constitution  street  was  not  at  any  time  d^en  i 
or  used  as  a  street  When  the  construction  ■ 
of  this  wing  began,  we  had  to  commence  with  i 
the  foundations  of  the  west  wing.  That  In-  ,, 
volved  building  across  Constitution  street,  •' 
and  after  that  Constitution  street  could  not  -! 
be  used  for  pui-poses  of  public  trnvel  by  the  ; 
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publla  As  near  as  I  can  remember,  tbia 
may  have  been  lu  1895,  but  I  am  almost  posi- 
tive It  was  In  lUtxi,  because  we  could  not  do 
anything  to  the  property  until  after  we  had 
got  the  $5U0,UUU  appropriation.  The  exterior 
part  of  the  walls  of  the  Hlager  street  wing 
are  of  granite  and  the  Interior  of  brick.  It 
goes  right  across  the  bed  of  Constitution 
street.  No  part  of  the  bed  of  Constitution 
street  is  open  between  Eager  and  Truxton 
street.  It  is  not  entirely  covered  by  the 
building.  Part  of  It  is  vacant  ground  in- 
side of  the  institution.  The  outer  walls  are 
on  Eager  street,  crossing  Constitution  street. 
The  building  on  this  wing  ifl  about  50  or  55 
feet  high.  The  wing  is  used  for  cells  for 
bousing  the  prisoners.  These  walls  at  the 
base  are  3  feet  wide,  running  up  to  about  2  feet. 
The  entire  buildings,  Including  steel  cells, 
equipment  of  buildings,  cost  in  the  neighbor- 
liood  of  $913,U0O,  without  the  ground;  that  is, 
the  wing  on  Forrest  street,  the  Administration 
Building,  the  wing  on  Eager  street,  the  power 
bouse,  and  the  long  building  for  the  dining 
room  and  kitchen.  The  administration  part 
of  the  building  fronts  on  Forrest  and  Eager 
streets,  and  Is  86  feet  square.  The'  part  of  the 
building  over  the  bed  of  Constitution  street  is 
absolutely  essential  to  the  rest  of  the  building. 
There  was  paid  for  property  taken  for  the 
penitentiary  on  both  sides  of  Constitution 
street  less  than  $30,000."  On  the  24th  of 
March,  1904,  the  appellees  brought  an  action 
of  ejectment  In  the  superior  court  of  Balti- 
more city  against  the  directors  of  the  Mary- 
land Penitentiary  and  John  F.  Weyler,  its 
warden,  for  the  recovery  of  the  bed  of  Con- 
stitution street  described  in  the  declaration, 
and  on  the  26th  of  March,  1907,  an  amend- 
ed narr.  was  filed.  The  defendants  appear- 
ed, and  pleaded  they  did  not  commit  the 
wrong  alleged,  and  also  two  pleas  of  limita- 
tion. An  additional  plea  was  subsequently 
filed.  In  which  it  was  averred  that  the  prem- 
ises in  controversy  are  covered  In  part  by 
the  'Maryland  Penitentiary  building.  The 
plaintiffs  Joined  issue  upon  the  first  plea, 
and  the  court  held  the  rest  bad  on  demurrer. 
In  dlsposlug  of  the  demurrer  the  court  held 
that  the  directors  of  the  Maryland  Peniten- 
tiary being  a  quasi  corporation  or  govern- 
mental agency  upon  which  liability  to  suit 
bad  not  been  imposed  by  statute,  the  suit 
against  It  could  not  be  maintained. 

Mr.  Weyler,  the  warden,  then  filed  four  ad- 
ditional pleas:  (1)  That  the  land  described 
tn  the  declaration  in  this  case  is  covered 
by  a  portion  of  the  building  of  the  Maryland 
Penitentiary,  a  prison  of  the  state  of  Mary- 
Und,'  and  that  this  defendant  is  warden  of 
the  said  penitentiary,  with  the  duties  pre- 
scribed by  law  and  by  the  by-laws  of  the 
said  penitentiary,  a  copy  of  which  by-laws 
(0  herewith  filed,  marked  "Exhibit  Warden," 
and  prayed  to  be  taken  as  part  of  this  plea; 
and  this  defendant  fnrther  says  that  other 
than  performing  his  duties  as  warden  of 
the  said  Maryland  Penitentiary,  this  defend- 


ant has  not  title  to,  or  interest  in,  or  c<h>- 
uectlon  with,  the  laud  described  in  the  dec- 
lai-atlon.  (2)  And  for  a  second  additional 
plea — leave  of  court  to  file  the  same  having 
been  first  had  and  obtained — the  said  John 
F.  Weyler  says  that  the  land  as  described 
in  tlie  declaration  is  a  part  of  the  bed  of 
Constitution  street,  one  of  the  public  high- 
ways of  Baltimore  city,  and  that  an  ordi- 
nance was  duly  and  regularly  passed  by  the 
mayor  and  city  council  of  Baltimore  provid- 
ing for  closing  jsald  Constitution  street,  bpt 
that  the  proceedings  for  closing  said  street 
had  not  been  completed  by  the  comuilssiuuers 
for  opening  streets  and  filed  in  the  office  of 
the  city  registrar  up  to  the  time  of  filing  this 
plea.  (3)  And,  for  a  third  additional  plea 
to  the  declaration  in  said  cause,  says  that 
he  Is  an  employe  of  the  directors  of  the  pen- 
itentiary, and  holds  his  employment  under 
and  at  the  will  of  said  directors,  and  subject 
to  the  rules  and  regulations  adopted  by  said 
directors.  (4)  And,  for  a  fourth  additional 
plea,  he  says  that  he  is  an  employe  of  the 
directors  of  the  Maryland  Penitentiary,  and 
hold  liis  employment  under  and  at  the  will 
of  said  directors,  and  subject  to  the  rules 
and  regulations  adopted  by  them,  and  that 
neither  by  virtue  of  his  said  employment, 
nor  of  the  rules  and  regulations  adopted  by 
said  directors,  is  he  in  possession  or  charge 
of  the  proper^  mentioned  in  the  declaration 
in  this  cause  or  of  the  management  thereof. 
He  filed  with  these  pleas,  and  prayed  that  it 
might  be  taken  as  a  part  thereof,  a  copy 
of  the  by-laws  of  the  Maryland  Penitentiary. 
This  is  certainly  a  most  unusual  method  of 
pleading  in  a  law  case,  and  we  are  not  to 
be  understood  as  approving  or  sanctioning  it 
The  plaintiffs  demurred  to  the  additional 
pleas,  and  also  amended  the  declaration  by 
eliminating  therefrom,  as  a  party  defend- 
ant, the  directors  of  the  Maryland  Pen- 
itentiary, and  by  changing  the  words  "its 
warden"  and  inserting  after  the  name  of  tbe 
defendant,  John  F.  Weyler,  the  words  "war- 
den of  the  Maryland  State  Penitentiary." 
The  demurrer  to  the  four  additional  pleas 
was  sustained,  and  the  case  was  tried  before 
Judge  Nlles,  without  a  Jury,  upon  a  Joinder 
of  issue  on  tbe  plea  of  not  guilty,  and  re- 
sulted In  a  verdict  and  Judgment  for  the 
plaintiffs  for  the  property  described  in  the 
declaration,  and  1  cent  damages  and  costs. 
From  this  Judgment  tbe  defendant  has  pros- 
ecuted this  appeal.  No  question  is  made  as 
to  the  ruling  upon  the  pleas  of  limitation.  It 
is  admitted  that  the  defendant  was  not  there- 
by Injured,  and  that  the  correctness  of  the 
court's  action  upon  these  pleas  need  not 
be  considered.  The  case  has  been  ably  ar- 
gued by  counsel  on  both  sides,  and  tbey  have 
given  the  court  in  their  carefully  prepared 
briefs  the  benefit  of  a  clear  statement  of 
their  respective  contentions,  and  a  full  cita- 
tion of  authorities  bearing  on  the  questions 
involved. 
Assuming  the  existence  of  the  public  < 
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ment  In  Coiistltiitlon  street  created  by  Mr. 
Carroll  and  wife  as  herein  stated,  does  the 
fact  of  that  existing  easement  prevent  the 
plaintiffs  from  maintaining  this  suit?  The 
adjndged  cases  are  so  numerous  In  support  of 
the  right  to  maintain  an  action  against  a 
wrongdoer,  who  has  taken  iKMsession  of  the 
property,  and  Is  using  It  for  purposes  utter- 
ly inconsistent  with  Its  use  as  a  street,  that 
the  right  of  the  plaintiffs  to  prosecute  the 
salt  ought  not  to  be  seriously  questioned. 
The  rule  that  the  owner  of  the  fee  in  land, 
sabject  to  the  easement  of  a  public  highway, 
street,  or  common,  may  maintain  ejectment 
against  a  person  who  has  wrongfully  seized 
and  appropriated  such  land  exclusively  to 
bis  own  use  is  supported  by  the  overwhelm- 
ing weight  of  authority.  A  great  many  au- 
thorities were  cited  in  the  brief  of  the  ap- 
pellees establishing  this  rule,  and  in  the 
note  to  the  case  of  Bork  &  Wife  t.  United 
New  Jersey  Ballroad  &  Canal  Co.,  70  N. 
J.  Law,  2U8,  57  Atl.  412,  64  L.  R.  A.  836, 
lOS  Am.  St  Rep.  808,  1  Am.  tc  Eng.  Ann. 
Cas.  861,  will  be  found  a  full  collection 
of  cases  on  the  subject  In  this  case,  np- 
<«  the  assumption  we  have  made  as  to 
the  existing  easement  the  property  of  the 
street  Is  In  the  appellees  as  the  owners 
of  the  soil,  subject  to  the  easement  for  the 
benefit  of  the  public,  and  the  mere  fact  that 
sncb  an  easement  may  exist  is  no  reason 
why  the  suit  may  not  be  maintained;  bnt 
the  Judgment  is  necessarily  subject  to  the 
easement,  if  any  exists. 

The  owner  of  the  fee  In  the  land,  subject 
to  the  easement  of  the  highway  or  street, 
cannot  of  course  maintain  an  ejectment 
against  the  municipality,  or  other  lawful  pub- 
lic authority,  which  is  occupying  the  street 
within  the  limits  of  the  public  right  This 
was  the  real  question  decided  in  City  of  Cin- 
cinnati T.  Lessee  of  White,  6  Pet  431,  8  L. 
Ed.  452,  and  Lansbnrgh  ▼.  District  of  Col- 
ombia, 8  App.  D.  C.  10.  In  Lansburgh's 
Case,  supra,  the  suit  was  against  the  District 
of  Golnmbia  to  recover  a  portion  of  the  laud 
used  as  a  street,  and  the  court  recognized 
In  Its  opinion  the  clear  and  obvious  distinc- 
tion between  a  case  of  that  character  and 
one  by  the  owner  of  the  fee  to  eject  a  tres- 
passer from  property  subject  to  an  easement 
"This  is  not,"  said  the  court,  "the  case  of 
a  suit  by  the  owner  of  land,  with  a  highway 
upon  it  against  a  trespasser  holding  adverse- 
ly to  the  owner,  as  well  as  to  the  public  right. 
In  such  case  It  may  be  that  the  owner  of  the 
fee  could  recover  possession  In  ejectment 
subject  to  the  public  easement,  and  there  is 
much  authority  in  support  of  his  right  to 
do  so." 

A  separate  discussion  of  the  other  pleas, 
which  were  held  bad  on  demurrer,  is  unnec- 
essary, as  the  two  propositions  which  they 
assert  are:  First,  that  the  suit  cannot  be 
maintained  undei  any  circumstances,  be- 
cause It  Is,  In  effect,  a  suit  against  the  state 


to  recover  the  possession  of  property  in  the 
actual  use  by  the  state  for  police  and  state 
purposes;  and,  second,  because  the  posses- 
sion of  John  F.  Weyler  as  warden  is  not 
such  a  possession  as  would  authorize  his  be- 
ing made  a  defendant  in  the  action  of  eject- 
ment Judge  Dillon,  in  his  work  on  the 
Laws  and  Jurisprudence  of  Eng.  &  Am.  207, 
said  "that  all  of  the  original  states  In  their 
first  constitutions  and  charters  provided  for 
the  security  of  private  property,  as  well  as 
life  and  liberty.  This  they  did  either  by 
adopting,  in  terms,  the  famous  tblrty-nlntb 
article  of  Magna  Charta,  which  secures  the 
people  from  arbitrary  Imprisonment  and  ar- 
bitrary spoliation,  or  by  claiming  for  them- 
selves, compendiously,  all  of  the  liberties 
and  rights  set  forth  in  the  great  charter." 
Our  declaration  of  rights  (article  19)  declar- 
es that  every  man,  for  any  injury  done  him 
In  his  person  or  his  property,  ought  to  have 
remedy  by  the  course  of  the  law  of  the  land, 
and  (article  23)  that  no  man  ought  to  be  de- 
prived of  his  property  but  by  the  Judgment  of 
bis  peers,  or  by  the  law  of  the  land,  and  sec- 
tion 40,  art  8,  of  the  Constitution  prohibits 
the  passing  of  any  law  authorizing  pri- 
vate property  to  be  taken  for  public  use 
without  Just  compensation,  as  agreed  be- 
tween the  parties  or  awarded  by  a  Jury,  be- 
ing first  paid  or  tendered  to  the  party  en- 
titled to  such  compensation.  Nor  shall  any 
state  deprive  any  person  of  his  property 
without  due  process  of  law.  Const  U.  S. 
Amend.  14,  |  1.  Speaking  of  this  amend- 
ment Judge  Dillon  says:  "It  was  of  set 
purpose  that  Its  prohibitions  were  directed 
to  any  and  every  form  and  mode  of  state  ac- 
tion— ^whether  in  the  shape  of  constltutionfl^ 
stfttutes,  or  Judicial  Judgments — ^that  depriv- 
ed any  person,  white  or  black,  natural  or 
corporate,  of  life,  liberty,  or  property,  or  of 
the  equal  protection  of  the  laws.  Its  value 
consists  In  the  great  fundamental  principles 
of  right  and  Justice  which  it  embodies  and 
makes  part  of  the  organic  law  of  the  na- 
tion." 

It  Is  conceded  that  no  suit  can  be  brought 
against  the  state  without  Its  consent  This 
immunity  of  the  state  from  suit  rests  upon 
grounds  of  public  policy,  and  is  too  firmly 
fixed  in  our  law  to  be  questioned.  But  it 
would  be  strange  Indeed,  In  the  face  of 
the  solemn  constitutional  guaranties,  which 
place  private  property  among  the  fundamen- 
tal and  Indestructible  rights  of  the  citizen, 
if  this  principle  could  be  extended  and  ap- 
plied so  as  to  preclude  him  from  prosecuting 
an  action  of  ejectment  against  a  state  oflJclal- 
unjustly  and  wrongfully  withholding  proper- 
ty, by  the  mere  fact  that  he  was  holding  It 
for  the  state  and  for  state  uses.  It  is  easy 
to  see  the  abuses  to  which  a  doctrine  like 
that  would  lead.  That  Such  ^  Is  not  the  law 
has  been  conclusively  settled  by  United  States 
V.  Lee,  106  U.  S.  196.  1  Sup.  Ct.  240.  27  'Ia 
Ed.  171;    Tlndal  v.  Wesley,  107  U.  S.  204, 
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17- Sup.  Ct  770,. 42  X..  Bd.  187;  Smith  t. 
Reeres,  178  U.  S.  438.. 20  Sup.  Ct  019,  44 
L.  Ed.  1140;  10  Am.  &  Bng.  Ency.  of  Law, 
828. 

The  only  other  question  to  be  considered  Is 
this:  Is  the  character  of  the  appellant's  pos- 
sesBlon  such  that  he  can  properly  be  made  a 
defendant  in  this  suit?  We  think  It  is.  The 
general  rule  upon  this  subject  is  thus  stated 
in  7  Ency.  PI.  &  Prac.  .808:  "Where  a  mere 
servant  or  employ^  of  the  beneflclal  occupier 
of  the  premises,  who  clalnis  for  himself  no 
Interest  therein,  or  no  right  to  their  posses- 
sloD,  is  in  temporary  possession  thereof,  he 
cannot  be  made  a  defendant  In  ejectment, 
unless  he  assumes  tbe-character  of  a  tenant. 
And  where  the  employer  is  In  possession  of 
premises  through  a  mere  servant,  and  Is  not 
himself  amenable  to  process,  the  rule  in  such 
case  cannot  be  applied,  and  the  employ^  be- 
comes the  proper  party  defendant"  The  lat- 
Ijftr  branch  of  this  rule  applies  directly  to  the 
appellant's  contention.-  But  we  cannot  treat 
Mr.  Weyler  as  a  mere  eerrant  or  employe. 
He  holds  his  position,  it  Is  true,  at  the  pleas- 
are  of  the  directors, '  but  he  is  an  important 
Btatje  ofUcial,  charged  with  duties  and  re- 
qransibillties  of  a  very  grave  and  serious 
nature.  He  is  in  the  actual,  personal  occu- 
pation of  the  premises..  He  resides  upon 
them,  and  in  addition  to  Ills  salary  receives 
»/i  allowance  "of  subsistence  and  fuel,  and 
occupancy  as  a  dwelling  of  such  parts  of 
the  front  building  as  are.  not  used  for  prison 
purposes,  also  all  necessary  out  buildings, 
yards  and  grounds  not  within  the  walls  of 
the  prison  proper."  Code  1904,  art  27,  i 
666. 

,■  The  Judgment  will  be  affirmed;  and,  if 
the  directors  cannot  agree  with  the  owners 
of  the  land  sued  for,  they  may  condemn  the 
Same  under  the  act  mentioned,  or  take  such 
otlter  action  as  they  may  be  advised  la  proper. 

*  Judgment  affirmed,  with  costs  above  and 
lielow. 


qiO  Md.  £39) 

■  JUNKINS  V.  SULLIVAN. 

^nrt  of  Appeals  of  Maryland.    June  1,  1009.) 

1}:  Appeal  and  Errob  (§  713*)— Demubbeb— 
•  Effect  of  Unnecessabt  Inclusion  in 
■|  Bill  of  Exceptions. 

(  Though  it  is  unnecessary  to  include  a  de- 
murrer to  the  declaration  overruled  by  the  court 
in  the  bill  of  exceptions,  if  it  is  presented  by 
the  record,  it  can  be  passed  upon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2957;    Dec.  Dig.  {  713. •] 

£  Pleadino  (S  204*) -:- Demubbeb— Sevebal 
Counts. 

A   demarrer   to   a   declaration   containing 

3 ore  than  one  count,  addressed  to  the  declara- 
on  as  a  whole,  must  be  overruled  if  any  one 
<if  the  counts  is  sufficient 
*tEd.    Note. — Por   other   cases,    see    Pleading, 
Cent  Di)r.  «8  4«W.  487:   Dec  Dig.  §  204.»] 


8.  Executors  awu  Adhinistbators  (|  443*) — 
Action  on  Wbittew  Instbumbnts— Decla- 
ration—Alleging  Nonpayment. 

In  a  suit  against  an  administrator  on  a 
written  instrument  for  the  payment  of  money, 
a  declaration  is  defective  which  alleges  tbat  de- 
ceased did  not  pay  the  same,  but  does  not  al- 
lege that  the  administrator  did  not  pay  tlie 
same. 

fEd.  Note. — Por  other  cases,  see  ETxecutora 
and  Administrators,  Cent  Dig.  i  1804;  Dec. 
Dig.  {  443. »]  .    . 

4.  Pleading  ({  204*)  — Demubbeb— Technx- 
OAL  Rules. 

Where  a  plalntitF  in  an  action  on  a  writ- 
ten Instrument  for  the  payment  of  money  in- 
sists on  the  technical  rule  that  if  any  count  in 
the  declaration  is  good,  a  demurrer  thereto  must 
be  overruled,  he  will  be  held  to  the  technical 
rules  of  pleading  in  construing  the  counts. 

[Ed.  'Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  488,  487 ;    Dec.  Dig.  §  204.*] 

5.  CONTRAOTB  d  887*)— PLBADtNO— ALLEGINO 

Bbeach. 

A  count  in  a  declaration  on  a  written  con- 
tract for  the  payment  of  money  which  does  not 
allege  any  breach  is  defective. 

[Bd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1682;    Dec  Dig.  §  337.*] 

e.  Bills  and  Notes  ({  45*)  —  Instbuioent 
Payable  After  Death— Effect. 

An  instrument:  "$G00.00.  Daiay,  Howa.Td 
Co.  Md.  September  2nd.  1899.  To  my  Execu- 
tor or  Administrator.  Pay  to  the  order  of  Flor- 
ence El  Sullivan,  six  hundred  dollars  without 
intrust  *  *  *  nonne^otiabie.  Emily  M.  Jun- 
kins.  [Seal.]  It  being  for  work  in  house  and 
for  manual  labor  on  my  farm.  Emily  M.  Jun- 
kins.  [Seal.]" — creates  a  debt  in  prsesenti,  by 
reason  of  the  last  phrase,  payment  to  be  defer- 
red until  after  death,  and  is  sufficient  to  author- 
ize a  recovery  against  the  maker's  estate. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  53;    Dec.  Dig;  f  43.*] 

7.  CoNTBACTS  (8  338*)  —  Pleading— Instbu- 
ments  Unreb  Seal— Pleas. 

A  plea  of  never  indebted  and  never  prom- 
ised as  alleged  is  manifestly  l>ad  when  address- 
ed to  an  instrument  for  the  payment  of  money 
which  is  under  seal. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1691;    Dec  Dig.  {  338.*] 

8.  Pleading  (§  227*)— Written  Instruments 
— Plea— Failure  to  Dkmub. 

Where  a  plea  defective  in  form  to  a  writ- 
ten instrument  is  not  demurred  to,  it  will  l>e 
considered  regardless  of  its  form. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  402;    Dec.  Dig.  (  227.*] 

9.  Executors  and  Administrators  (|  443*) 
—Pleading — Sufticienct— Evidence. 

In  an  action  against  an  administrator  on 
a  nonnegotiable  written  instrument  under  seal, 
payment  of  which  was  to  be  made  by  the  ad- 
ministrator after  the  maker's  death,  a  plea  al- 
leging that  the  instrument  was  executed  by  the 
maker  for  fraudulent  purposes,  and  the  payee 
and  administrator  knew  of  the  fraudulent  inten- 
tion when  the  writing  was  executed,  is  a  good 
plea. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  1823;  Dec. 
Dig.  S  443.  •] 

10.  Exceptions,  Bill  of  (J  8*)  — Foum  — 
Questions  to  Witness— Separate  State- 
ment OF  Exceptions. 

A  bill  of  exceptions  embracing  several  dis- 
tinct questions  to  a  witness,  and  showing  by 
note,  after  each  question,  that  it  was  objected 
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to,  objections  mstained  «nd  exception  noted,  and 
at  the  conclusion  of  the  bill  recites:  "And  to 
the  ruling  of  the  court  on  the  objections  to  the 
questions  asked  said  witness,  in  sustaining  the 
objections  and  refusing  to  permit  the  witness  to 
answer  them  or  any  of  them,  the  defendant  du- 
ly excepted  and  prays  the  court  to  sign,"  etc. — 
ia  insafficient,  since  the  ruling  on  each  question 
should  form  the  subject  of  a  separate  exception. 
[E^d.  Note.— For  other  cases,  see  Elxceptions, 
Bill  of.  Cent  Dif.  {  10;   Dec.  Dig.  |  &*] 

11.  PLEADina   (J    129*)  —  Wbitixk   Instbtt- 

KERTS— NeCESSITT    Of    DeKUlL    OT    EXECU- 
TION. 

Under  Code  Pnb.  Gen.  Laws  1904,  art  75, 
I  24,  snbsec  108,  providing  that  the  execution 
of  written  instruments  pleaded  will  be  regarded 
as  admitted  if  the  opposite  party  shall  not  de- 
ny the  same  in  the  next  sncceeding  pleading, 
pleas  of  never  indebted  and  never  promised  as 
alleged,  addressed  to  a  pleaded  written  instru- 
ment, -are  insufficient  to  deny  the  execution  of 
the  same. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  270;   Dec.  Dig.  S  129.*] 

12l  Appeai,  and  Ekbob  (|  263*)— Failube  to 
Except— EJFracT. 

Where,  in  an  action  on  a  written  instru- 
ment under  seal,  there  is  no  exception  to  the 
court's  charge  thnt  the  possession  of  the  single 
bill  by  the  puaintifTs  intestate  is  prima  facie  ev- 
idence of  the  sealing  and  delivery  of  the  same 
by  the  obligor  to  the  plaintiff's  intestate,   no 

Question  can  arise  as  to  whether  there  was  evi- 
ence  of  the  delivery  of  the  single  bill. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1528;   Dec.  Dig.  (  263.*] 

13.  Appeal  and  Ebbob  (J  1064*)— Review— 

UAKinXSS   ErBOB— iNSTBUOnOR. 

Where,  in  a  suit  on  a  written  instrument 
for  the  payment  of  money  under  seal,  the  court 
charges  that  the  possession  of  the  single  bill  by 
plaintifTs  intestate  is  prima  facie  evidence  of 
the  sealing  and  delivery  of  the  same  by  the  ob- 
ligor to  plaintiff's  intestate,  and  that,  if  the 
jury  found  from  the  evidence  the  delivery  of  the 
single  bill  by  the  defendant's  intestate  to  the 
plaintiff's  Intestate,  then  plaintiff  is  entitled  to 
recover  "notwithstanding  the  other  facts  oaered 
in  evidence  by  defendant."  the  charge,  though 
too  general,  by  the  use  of  the  quoted  phrase,  is 
not  harmful  to  defendant ;  all  the  material  evi- 
dence offered  by  defendant  on  that  issue  having 
been  rejected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4219;   Dec.  Dig.  S  1064.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Jas.  R.  Brashears  and  Wm.  Henry  For- 
^tbe,  Jr.,  Judges. 

Action  by  Basil  J.  Sullivan,  administrator, 
against  James  Benton  Junkins,  administra- 
tor, on  a  written  Instrument  for  the  payment 
of  money.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed,  and  a  new 
trial  awarded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, SCHMUCKER,  WORTHINGTON, 
THOMAS,  and  HENRT,  JJ. 

Joseph  L.  Donovan,  for  appellant  Jobs 
O.  Rogers,  for  appellee. 


BOYD,  CL  J.  This  Is.  an  appeal  from  a 
Judgment  obtained  by  the  appellee  against 
tbe  appellant  on  the  following  instrument: 
fOOaoO.    Dalsv.  Howard  Co.  Md.  September 


2nd,  1899.  To  my  Executor  or  Administrator. 
Pay  to  the  order  of  Florence  E.  SuIIiTan, 
six  hundred  dollars  without  Intrust  *  *  ^ 
nonnegotiable.  Emily  M.  Junkius.  [SeaU 
It  being  for  work  In  house  and  for  manual 
labor  on  my  farm.  Emily  M.  Junkins.  [Seal]'.' 
There  are  two  counts  In  the  declaration.  The 
first  alleges  that  "Emily  M.  Junkins  In  her 
lifetime  by  her  writing  obligatory,  dated  De- 
cember 2,  1899,  promised  to  pay  to  Florence 
E  Sullivan  the  sum  of  $600,  and  hath  not  paid 
the  same  or  any  part  thereof" ;  and  the  seo- 
ond  alleges  that  "the  said  Emily  M.  Junkins 
in  her  lifetime  by  her  writing  obligatory,  dal)- 
ed  September  2,  1899,  promised  to  pay  to  said. 
Florence  B.  Sullivan  $600  In  these  words".; 
the  above  instrument  being  then  set  out  In  full. 
A  demurrer  was  filed  to  the  declaration  and 
overruled  by  the  court  The  demurrer  is  Inr 
eluded  In  a  bill  of  exceptions,  and  although 
that  was  wholly  unnecessary,  and  as  stated 
in  Blake  v.  Pitcher,  46  Md.  453,  "an  anomaly 
in  the  practice  In  this  state,"  It  Is  presented 
by  the  record,  and  therefore  can  be  passed 
upon. 

The  mere  fact  that  It  was  embraced  In-ifi 
bill  of  exceptions  would  not  prevent  us  fron^ 
reviewing  It,  but  the  ruling  on  the  demurref 
Is  also  shown  by  the  docket  entries.  It  waji 
not  to  each  count,  but  to  the  whole  declara,- 
tion,  and  therefore  could  not  prevail,  if  either 
count  Is  sufficient.  TJie  first  follows  for  thp 
most  part  the  form  given  in  the  Code,  but,  ap 
this  Is  a  suit  against  an  administrator,  It  ia 
technically  defective^  In  that  It  does  not  al- 
lege that  neither  the.  decedent  nor  the  di 
fendant  had  paid  the  writing  obll^ratory,  bi 
confines  that  allegation  to  the  decedent;  It 
might  well  be  that  the  obligor  had  not  paid 
any  part  of  It,  but  that  her  administrator 
had,  and  hence,  to  show  such  a  breach  as 
would  entitle  the  plaintiff  to  recover  against 
the  administrator,  It  should  have  been  al- 
leged that  neither  had  paid  It  1  Chltty  o^ 
Pleading,  p.  344.  That  omission  alone  mar 
not  have  prejudiced  the  defendant,  as  It  was 
not  claimed  that  either  had  paid  the  wrltli^ 
obligatory,  but,  as  the  appellee  seeks  to  ap- 
ply the  technical  rule  that  where  there  1^ 
one  good  count  a  general  demurrer  to  thp 
declaration  must  be  overruled,  he  cannot  con- 
sistently complain  of  being  held  to  a  techni- 
cal compliance  with  the  rules  of  pleading,  ajb 
least  in  so  far  as  will  enable  the  appellant 
to  have  the  demurrer  to  the  second  count 
passed  on.  That  count  Is  also  technically  def- 
fectlve,  as  It  does  not  allege  that  the  lnstrt(- 
ment  set  out  In  it  had  not  been  paid.  It 
merely  sets  out  the  Instrument,  and  there  lb 
no  breach  whatever  alleged  In  the  count. 
But,  as  the  question  whether  there  can  bb 
a  recovery  on  tbe  instrument  sued  on  is  alsb 
raised  by  the  Instruction  granted  by  thfe 
court,  we  will  consider  that  The  case  of 
Cover  V.  Stem,  67  Md.  449,  10  Atl.  231,  1  AW. 
St  Rep.  406.  fs  relied  on  by  the-  appellant 
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as  concIuBlve  of  the  qnestlon.  We  are  of 
opinion,  however,  that  there  Is  a  marked 
dltrerence  between  this  Instrument  and  the 
one  In  that  case^  which  was:  "Md.  Septem- 
ber 4th,  1884.  At  my  death,  my  estate  or  my 
executor  pay  to  July  Ann  Cover  the  sum 
of  three  thousand  dollars."  It  was  held  that 
that  was  a  testamentary  paper,  and  not  an 
obligation  for  the  payment  of  money,  and 
that  no  recovery  could  be  bad  thereon.  It 
was  said:  "It  would  seem  to  be  dear  that 
the  relation  of  debtor  and  creditor  must  be 
created  and  subsist  In  the  lifetime  of  the 
parties  to  the  instrument,  though  the  time  of 
payment  may  be  deferred  until  after  the 
death  of  one  of  the  parties."  Chief  Judge 
Alvey,  who  delivered  the  opinion,  went  on 
to  say  that  there  were  no  words  in  that  in- 
strument which  created  a  debitum  In  prse- 
sentl,  or  that  created  the  relation  of  debtor 
and  creditor  in  the  lifetime  of  the  parties, 
"but  the  words  simply  Import  a  posthumous 
disposition  of  a  part  of  the  estate  of  the 
maker  of  the  Instrument,  and  nothing  more." 
Again  it  was  said :  "Whether  the  Instrument 
shall  be  declared  a  valid  obligation  or  to 
have  a  testamentnry  character  only  must  be 
determined  from  the  terms  and  provisions  of 
the  Instrument  Itself."  In  the  Instrument 
now  before  us  there  were  added  the  words, 
"It  being  for  work  In  house  and  for  manual 
labor  on  my  farm,"  to  which  Emily  M.  Jun- 
klns  affixed  her  seal  and  signed  her  name. 
It  is  true  those  words  were  not  inserted 
above  the  signature  and  seal  which  imme- 
diately followed  the  direction  to  her  execu- 
tor or  administrator  to  pay  the  sum  of  mon- 
ey, but  they  were  on  the  instrument  itself, 
and  were  followed  by  ber  signature  and  seal. 
The  mere  fact  that  she  signed  and  sealed  It 
twice  could  make  no  difference,  and  it  was 
in  effect  one  instrument.  We  are  of  opinion, 
therefore,  that  the  terms  and  provisions  of 
this  Instrument  are  sufficient  to  show  a  debi- 
tum In  prseseuti,  the  time  of  payment  of 
which  was  to  be  deferred  until  after  the 
death  of  Knilly  M.  Junklns.  Without  deem- 
ing it  neces.«ary  to  repeat  what  we  said  In 
Feeser  v.  Feeser,  93  Md.  716,  50  Atl.  406, 
that  decision  sustains  the  conclusion  we  have 
reached,  and  the  case  of  Carey  v.  Dennis,  13 
Md.  1,  which  is  also  relied  on  by  the  appel- 
lant, in  no  wise  conflicts  with  it 

After  the  demurrer  was  overruled,  the 
defendant  filed  three  pleas.  The  first  is  as 
follows:  "That  the  paper  writing  set  out  in 
tbe  narr.  filed  in  the  above  case  was  execut- 
ed by  the  said  Emily  M.  Junklns  for  a  fraud- 
ulent purpose,  and  the  said  Florence  Sulli- 
van and  Basil  J.  Sullivan  were  aware  of  said 
fraudulent  Intention  when  the  said  paper 
writing  was  accepted."  The  second  was  a 
plea  of  never  indebted,  and  the  third  of  nev- 
er promised  as  alleged.  The  second  and  third 
pleas  were  manifestly  bad  in  answer  to  an  in- 
strument under  seal,  but  Issue  was  joined 
on  them,  and  what  was  Intended  as  a  trav- 


erse to  the  first  plea  was  filed  and  issue 
Joined.  It  will  be  observed  that  the  first 
plea  not  only  alleges  that  the  paper  writing 
was  executed  for  a  fraudulent  purpose,  but 
that  the  plaintUC  and  his  intestate  were 
aware  of  the  fraudulent  intention  when  tbe 
paper  writing, was  accepted.  Without  mean- 
ing to  hold  that  the  plea  was  in  proper  form, 
it  was  not  demurred  to,  and  therefore  can 
be  considered  regardless  of  Its  form.  We 
can  well  understand  that  an  instrument  might 
be  executed  for  such  a  fraudulent  purpose 
as  would  preclude  a  recovery  thereon  If  the 
obligee  and  holder  were  parties  to  the  fraud 
or  were  aware  of  It  For  example.  It  might 
be  BO  executed  for  the  purpose  of  defrauding 
creditors,  or  of  excluding  some  one  from  par- 
ticipation In  the  distribution  of  the  estate  of 
the  obligor  who  would  by  law  be  entitled  to 
participate  therein.  If  there  was.  In  fact,  no 
existing  relation  of  debtor  and  creditor  be- 
tween the  obligor  and  obligee,  and  the  in- 
strument was  executed  for  such  purpose  as 
suggested  above,  a  party  to  such  fraud  should 
not  be  permitted  to  recover  .on  it  As  the 
plaintiff  did  not  object  to  the  form  of  the  plea 
but  Joined  Issue  thereon,  any  evidence  which 
was  relevant  to  that  Issue  was  properly  ad- 
missible, but  here  again  we  are  met  by  pe- 
culiar conditions  which  abound  in  this  rec- 
ord. 

The  second  bill  of  exceptions  embraces  19 
separate  and  distinct  questions  which  were 
propounded  to  a  witness,  and  a  note  after 
each  one  made  as  follows:  "Objected  to,  ob- 
jection sustained,  and  exception  noted."  At 
tbe  conclusion  of  the  bill  of  exceptions  It  is 
said :  "And  to  the  ruling  of  the  court  on  the 
objections  to  the  questions  asked  said  wit- 
ness. In  sustaining  the  objections  and  re- 
fusing to  permit  the  witness  to  answer  them 
or  any  of  them,  the  defendant  duly  excepted 
and  prays  the  court  to  sign  this,  his  second 
bill  of  exceptions."  In  the  third  bill  of  ex- 
ceptions there  are  five  questions,  in  the  fifth 
three,  and  in  the  sixth  three  presented  In 
the  same  way.  This  method  of  bringing  up 
exceptions  to  this  court  was  condemned  as 
early  as  Elllcott  v.  Martta,  6  Md.  509,  61 
Am.  Dec.  327,  and  in  Tall  ▼.  Steam  Packet 
Co.,  90  Md.  248,  44  Atl.  1007,  47  L.  R.  A. 
120.  Chief  Judge  McSherry,  In  speaking  of 
a  bill  of  exceptions  which  embraced  several 
rulings  on  the  admissibility  of  evidence  and 
one  in  regard  to  an  instruction,  said:  "This 
Is  an  unusual  and  an  erroneous  way  to  pre- 
sent such  essentially  distinct  propositions. 
The  ruling  on  each  question  should  form  the 
subject  of  a  separate  exception.  'We  •  •  • 
are,'  says  this  court  in  the  case  of  Elllcott  t. 
Martin,  etc.,  6  Md.  517,  61  Am.  Dec.  327,  'of 
opinion  that  each  distinct  exception  which 
embraces  an  independent  proposition  of  law 
should  be  signed  and  sealed  by  the  court  be- 
low before  it  can  be  regarded  as  a  valid  ex- 
ception. This  remark  does  not  apply  to  a 
series  of  consecutive  prayers  offered  by  the 
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counsel.  In  such  a  case  the  ruling  of  the 
court.  In  either  granting,  rejecting,  or  modify- 
ing the  prayers,  may  be  regarded  as  a  single 
act,  and  one  exception,  if  properly  taken  and 
executed,  may  embrace  the  whole.'"  Judge 
McSherry  then  added.  "Passing  by  this  Ir- 
regularity, though  by  no  means  Intending 
thereby  to  establish  a  precedent  which  will 
be  followed  hereafter,  we  come  to  the  case 
as  we  find  it."  He  then  considered  the  mer- 
its of  tbe  case,  affirming  the  Judgment.  After 
that  recent  warning  and  statement  of  the 
law  on  the  subject,  we  do  not  feel  called  up- 
on to  review  the  rulings  thus  Improperly  pre- 
sented to  us  by  those  exceptions.  As  the  case 
must  be  reversed  for  other  reasons,  we  will 
kdd  that  evidence  tending  to  show  a  fraud- 
ulent purpose  in  the  execution  of  the  in- 
strument Is  admissible  under  a  proper  plea. 

It  is  Impossible  for  us  to  say  whether  the 
folio  of  the  equity  docket  referred  to  In  the 
fonrtb  bill  of  exceptions  was  relevant  or  ma- 
terial. It  ought  to  have  been  Included  In 
the  record.  This  Is  not  like  the  refusal  to 
allow  a  witness  to  answer  a  relevant  ques- 
tion, which  we  have  said  can  be  reviewed,  for 
the  docket  entries  offered  could  have  been 
Inserted  In  the  bill  of  exceptions  so  that  we 
could  determine  whether  they  were  relevant 
or  material.  We  do  not  understand  upon 
what  ground  the  letter  from  Nelson  I.  Sulli- 
van to  Benton  Junklns  was  offered,  or  how 
It  could  have  been  admitted. 

The  eighth  bill  of  exceptions  Includes  the 
prayers.  As  the  court  rejected  the  two  offer- 
ed by  the  plaintiff,  they  are  not  before  us. 
The  court's  own  Instruction  was  as  follows: 
"The  court  instructs  the  Jury  that  the  pos- 
session of  the  single  bill  In  suit  by  the  plaln- 
tlCTs  Intestate  Is  prima  facie  evidence  of  the 
sealing  and  delivery  of  the  same  by  the  ob- 
ligor to  the  plaintiff's  intestate,  and  that.  If 
the  Jury  find  from  the  evidence  the  delivery 
of  the  single  bill  by  the  defendant's  Intestate 
to  the  plaintiff's  Intestate,  then  the  plaintiff 
Is  entitled  to  recover,  notwithstanding  the 
other  facts  offered  In  evidence  by  the  de- 
fendant, the  amount  of  said  single  bill,  but 
without  Interest"  As  the  execution  of  this 
Instrument  was  not  denied  by  the  next  suc- 
ceeding pleading  of  the  defendant,  It  must 
be  taken  as  admitted  for  the  purpose  of  this 
action.  Section  24,  snbsec.  108,  art.  75,  Ck>de 
Pnb.  Gen.  Laws  1904.  Whatever  effect  may 
be  given  the  pleas  of  never  Indebted  as  al- 
leged and  never  promised  as  alleged  erro- 
neously filed  to  this  declaration,  but  on 
wtilch  Issue  was  Joined,  they  cannot  be  said 
to  be  a  denial  of  the  execution  of  the  instru- 
ment sned  on  as  required  by  that  statute. 
Basks  V.  McCosker.  82  Md.  525.  84  Atl.  539, 
51  Am.  St.  Rep.  478.  And,  as  there  was  no 
special  exception  to  the  prayer,  no  question 
can  arise  as  to  whether  there  was  evidence 
of  the  d^Hverv  of  the  tilncle  bill  by  the  de- 


fendant's Intestate  to  the  plaintiff's  Intestate. 
The  conclusion  that  the  plaintiff  was  entitled 
to  recover  -  "notwithstanding  the  other  facts 
offered  In  evidence  by  the  defendant"  Is  very 
general,  and  would  be  erroneous  If  ther/e  was 
any  evidence  In  the  record  offered  by  the  de- 
fendant which  reflected  on  the  Issue,  but,  as 
the  court  seems  to  have  rejected  all  of  the 
material  evidence  of  the  defendant,  we  do  not 
see  bow  the  defendant  was  Injured  by  grant- 
ing that  Instruction.  If  there  had  been  a 
plea  of  non  est  factum,  the  former  part  of 
the  Instruction  would  have  been  erroneous, 
for,  although  it  is  In  In  effect  the  same 
language  as  that  used  in  the  fifth  prayer  in 
Edelin  v.  Sanders,  8  Md.  121,  this  court  In 
Keedy  v.  Moats,  72  Md.  330,  19  Atl.  905,  over- 
ruled what  was  said  In  that  case  about  that 
prayer. 

Although  we  would  hesitate  to  reverse  a 
Judgment  for  suoh  errors  In  the  declaration 
as  we  have  pointed  out  If  the  defendant  had 
been  permitted  to  present  his  defense,  and 
we  were  sure  the  defendant  had  not  been 
injured  by  the  ruling,  we  feel  constrained  to 
do  so  under  the  circumstances  of  this  case. 

Judgment  reversed,  and  new  trial  awarded, 
the  appellee  to  pay  the  costs  above  and  below. 

(UO  Md.  GE4) 
WESTERN  MARYLAND  R.  CO.  v.'MAI^r 

TIN. 

(Court  of  Appeals  of  Maryland.    June  1,  1909.) 

1.  Waters  ano  Wateb  Courses  (|  171*)— 
Flowino  LAwns— Cdlvebts — Iitsufficien- 
CT— LiABiLinr. 

A  railroad  company,  constructing  an  em- 
bankment and  culvert  across  a  stream,  must  ex- 
ercise ordinary  care  In  constructing  a  culvert 
with  sufficient  capacity  to  cnrry  off  water  which 
might  rengonably  be  antlripnted,  and  must  ex- 
ercise such  care  in  properly  locating  the  culvert, 
and  is  liable  for  injuries  to  lands  flowed  by  rea- 
son of  failure  to  exercise  such  care. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  H  216-222;  Dec 
Dig.  I  171.»] 

2.  Tbial  (8  216*)— iNBTBUonoNS— Amothtt  or 
Recovebt. 

In  an  action  for  damages,  the  court  must 
instruct  the  pury  as  to  what  elements,  and  with- 
in what  limits,  damages  may  be  estimated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  484;    Dec  Dig.  i  216.*] 

3.  Damages  (§  IW*)— Injtjbt  to  Pebsoraltt 
—Measure  or  Damages. 

In  an  action  against  a  railroad  for  negli- 
gently constructing  its  track  and  injuring  hous*- 
hold  furniture,  the  measure  of  damages  for  so 
much  as  was  entirely  destroyed  is  its  value  at 
the  time  of  the  destruction,  and  for  so  much  ab 
was  merely  damaged  the  measure  is  the  cost  of 
repairing  it 

[Fid.  Note. — For  other  cases,  see  DamageB, 
Cent  Dig.  {{  279,  280;  Dec.  Dig.  i  lia*] 

4.  Lardloro  and  Tewaht  (J  55*)— Ftooniwo 
Lands— Damages— Rights  of  Landlobd. 

In  an  action  against  a  railroad  compaily 
for  damages  to  the  reversionary  interest  to  real 
ostnte  in  possession  of  a  tenant  occasioned  by 
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the  oecllgeiit  conitrncHon  of  an  embankment, 
j  caasing  the  land  to  become  flooded,  the  measure 

of  damages  for  the  injury  to  the  land  and  build- 
'  ingi  thereon,  in  ao  far  as  it  ia  permanent,  ia 

the  depreciation  In  value  of  the  reversionary  in- 
,  tarest.  and  in  so  far  aa  it  affects  the  mere  oc- 

cupauon  of  the  land,  and  not  extending  beyond 

the  tenant's  term,  tlie  owner  of  the  reversion- 
:  ary  interest  cannot  recover  damages  in  the  ab- 
.  sence  of  proof  of  a  provision  in  the  lease  re- 
.  quiring  him  to  make  good  to  his  tenant  injuries 
'  of  that  character,  or  proof  that  rent  was  to  be 

paid  by  a  share  of  the  crops. 

'     [Bd.  Note.— For  other  cases,  see  Landlord  and 
.  Tenant,  Cent  Dig.  {  147 ;   Dec.  Dig.  g  55.*] 

S.  Landlobd  ahd  Tekawt  (S  55*)— Floodiho 

■  LARna— Action  bt  Lardlobd— Dakaob^- 
,     Inbtbuctions. 

Where,  in  an  action  for  injnriea  to  the  re- 
'  Teraionary    interest   in    real   estate,   caased    b> 
flooding  the  same  because  of  the  negligent  con- 
•tructioQ  of  an  embankment,  the  evidence  show- 
ed that  at  the  time  both  of  the  injury  and  of 
the  trial,  a  tenant  was  in  possession  of  the  land, 
'  but    did    not    disclose    the    arrangement    under 
:  which  he  was  in  possession,  an  instruction,  au- 
.  tborizing  the  jury  in  estimating  the  damages  to 
]  consider  any  injury  plaintiff  bad  sustained  by 
'  the  ponding  back  of  the  water  over  his  proper- 

■  ty,  and  allow  plaintiff  such  sum  aa  they  believ- 
•  ed  would  compensate  him  for  the  injuiy  suffer- 
ed, was  erroneous  for  failing  to  confine  the  Jn- 

.  ry  to  the  proper  elements  of  damage. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  55.*] 

&  Watebs   and  Wati:b   Coubsu   (i  101*)— 

,        SUBTEBRANEAIf    WaTEBS. 

The  rights  incident  to  streams  of  water  on 
Ok»  surface,  and  of  those  flowing  underneath, 
when  the  latter  move  in  known  and  well-defined 
dianneis,  are  the  same,  but  percolating  waters 
^  not  flowtn|;  in  known  and  well-defined  channels 
do  not  ordinarily  affect  the  owner  with  the  same 
.right  and  duties  u  those  incident  to  definite 
streams. 

WEd.  Note.— For  other  cases,  see  Waten  and 
ater  Courses,  Cent  Dig.  SI  110,  111:    Dec. 
Dig.  I  101.*] 

"  T.  Waters   awd  Wateb  Cottrses   (|   105*)— 

DiVEBBIOR   OP    DRDBBOROimD   WATER. 

To  hold  one  liable  for  an  alleged  diversion 
of  nndergroiiud  water,  the  fact  that  such  water 

..Iwfore  its  diversion  was  accustomed  to  flow,  if 
not  in  a  fixed  channel,  at  least  in  a  uniform 
direction,  must  clearly  appear;  and,  where  It 
does  not  appear  that  a  spring  was  supplied  by 

.  a  well-defined  flowing  stream,  it  would  be  pre- 
snmed  that  it  was  formed  by  the  ordinary  per- 

'  eolation  of  water  in  the  soil,  and  the  diversion 
thereof  was  not  actionable. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  113;  Dec.  Dig.  i 
106.*] 

8.  Waters  and  Water  Courses  (|  106*)— 
Diversion  or  Undebgbound  Water. 

Where  one  suing  for  the  negligently  stop- 
ping np  of  a  spring  only  showed  that  thereafter 

'  water  appeared  in  another  part  of  the  land,  and 
came  np  in  spots  over  an  area  of  more  than 
10  acres,  and  that  there  was  a  similarity  in  the 

'temperntnre  and  appearance  of  such  water  and 
that  which  had  appeared  in  the  spring,  the  court 
could  not  conclude  that  the  appearance  of  wa- 
ter in  the  other  land  was  the  result  of  the  stop- 
page of  the  spring,  and  no  damages  could  be 

'  awarded  therefor. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
i  Water  Courses,  Cent  Dig.  {  118 ;  Dec.  Dig.  i 
,105.*1 


9:  BviDENCB  (i  880*) — pHOToaBAFHS— Admu- 

SIBII.ITT. 

A  photograph  of  a  railroad  crossing  over 
a  stream  as  ft  existed  before  the  erection  of  an 
emlMnkment  was  improperlv  admitted  io  evi- 
dence, where  the  party  offering  it  testified  that 
he  had  gotten  it  from  a  neighbor,  but  did  not 
know  by  whom,  or  from  what  position,  or  how 
many  years  ago,  it  had  been  taken,  though  he 
stated  that  it  represented  the  conditions  befor* 
the  embankment  according  to  hia  way  of  look- 
ing  at  them. 

TEVl.  Note.— For  other  cases,  see  EMdenca^ 
Cent  Dig.  i  1037;  Dec.  Dig.  S  880.*] 

Appeal  from  Circuit  Court,  Frederick  Coun- 
ty; Jotin  O.  Motter  and  James  B.  Hender- 
son, Judges. 

Action  by  John  B.  Martin  against  thtt 
Western  Maryland  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appealSb 
Reversed  and  remanded. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, PBARCB.  BCH.MUCKER,  BURKB^ 
WORTHINGTON,  THOMAS,  and  HENRI. 
JJ. 

Milton  O.  Umer  and  Benj.  F.  Crouse,  tor 
appellant  A.  C.  Strlte  and  Charles  D.  Was- 
aman,  for  appellee^ 


8CHMUCKBR,  3.  This  is  an  appeal  from 
a  judgment  of  the  circuit  court  for  Frederick 
county  for  damages  in  an  action  on  the  case 
for  nuisance.  The  suit  was  brought  In 
Washington  county,  and  removed  for  trial  to 
Frederick  county,  where  the  Judgment  ap- 
pealed from  was  obtained.  The  cause  ot 
action  was  an  alleged  Injury  to  a  farm  and 
buildings  owned  by  the  appellee,  arising  from 
the  ponding  back  of  water  thereon,  caused  by 
the  construction,  across  a  stream  and  ravine, 
by  the  appellant  railroad  company  of  an  em- 
bankment with  a  culvert  of  InsuflJclent  size 
for  the  passage  of  the  waters  of  the  stream 
and  ravine  in  times  of  ordinary  freshets. 
The  farm  wna  rented  to  a  tenant,  and  was 
in  his  possession  at  the  time  of  the  Injury 
complained  of  and  at  the  trial  of  the  case,  and 
the  cause  of  action  set  out  in  the  declaration 
ia  distinctly  declared  to  be  the  injury  to  the 
plaintiff's  "reversionary  interest"  In  the  prop- 
erty. The  immediate  injury  to  the  property 
was  done  during  a  freshet  occurring  on  the 
afternoon  of  June  IT,  1906.  The  declaration 
contains  two  counts,  In  each  of  which  the  In- 
jury for  which  damages  are  claimed  is  alleg- 
ed to  have  been  that  "the  plaintUTs  dwelling 
houses  were  flooded  and  ruined;  the  house- 
hold furniture  therein  greatly  damaged; 
fences  washed  away;  fruit  trees,  orchard 
products,  and  growing  crops  destroyed ;  wells 
and  cisterns  fliled  with  mud  and  debris, 
meadow  lands  along  said  stream  made  miry 
and  untillable;  buildings  washed  away  and 
destroyed,  and  other  damages  to  the  plaintiff 
then  and  there,"  eta  The  nuisance,  to  the 
existence  ot  which  the  alleged  injuries  are 
attributed,    la    differently    described    In    the 
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two  counts  of  tbe  declaration.  The  flrat 
count  alleges  that  the  "culvert  is  entirely  too 
■ma.ll  for  the  free  passage  of  the  waters  of 
said  stream  and  the  surface  waters  flowing 
in  said  ravine,  so  that  the  said  stream  and 
ravlDe  now  become  dammed  and  choked  up, 
and  the  waters  thereof  are  i>onded  back  upon 
the  plaintiff's  land,  to  the  great  nuisance  of 
the  plaintiff."  The  second  coimt  alleges  that 
the  railroad  company  "negligently  construct- 
ed, and  improperly  placed,  a  cnlvert  under  its 
said  track  for  tbe  passage  of  the  waters  of 
said  stream,  and  that  in  times  of  freshets, 
such  as  are  wont  to  occur  in  said  ravine,  the 
said  culvert  is  entirely  too  small  for  the  free 
passage  of  the  waters  of  said  stream,  and 
the  surface  waters  flowing  In  said  ravine, 
and  fence  rails,  brush,  loose  timber,  and  such 
other  d£brl8  as  said  stream  and  such  surface 
water  usually  carry  with  them,  so  that  the 
said  stream  and  ravine  now  becomes  dammed 
and  choked  up,  and  the  waters  thereof  are 
ponded  back  upon  the  plaintiff's  land,  to  the 
great  nuisance  of  tbe  plaintiff,"  etc.  Tbe 
railroad  company,  as  defendant  below,  plead- 
ed the  general  Issue,  and,  after  the  removal 
of  the  case  to  tbe  circuit  court  for  Frederick 
county,  its  trial  before  a  jury  resulted  In  a 
judgment  for  tbe  plaintiff  of  |3,254. 

The  record  contains  13  bills  of  exceptions, 
of  which  11  relate  to  rulings  on  evidence,  and 
2  to  the  court's  action  on  the  prayers.  There 
is  evidence  in  the  record  tending  to  show  that 
the  Western  Maryland  Railroad  Company's 
line  crossed  a  creek,  in  Washington  county, 
known  as  "Camp  Spring  creek,"  at  a  point  a 
short  distance  south  of  and  below  the  ap- 
pellee's farm.  Prior  to  the  year  1906  the 
railroad  tracks  crossed  this  creek,  and  the 
depression  or  valley  through  which  It  runs, 
on  a  trestle  about  175  feet  long  at  the  bottom, 
and  about  43  feet  high  where  It  crossed  the 
creek.  In  the  spring  of  1906  this  trestle  was 
replaced  by  a  solid  fill  or  embankment,  under 
which  a  culvert  was  constructed  at  the  cross- 
ing of  the  creek.  The  normal  current  of  wa- 
ter In  the  creek  through  tbe  appellee's  farm 
was  only  about  6  feet  wide  and  6  Inches 
deep,  but,  as  the  valley  ran  along  the  base  of 
a  mountain.  It  was  liable  to  rapidly  Increase 
in  volume  in  times  of  sudden  rains  or  fresh- 
ets.   Tbe  cnlvert  was  9  feet  wide  at  its  base, 

10  feet  wide  at  tbe  sprmglng  of  the  arch,  and 

11  feet  high,  giving  an  opening  of  96  square 
feet  to  receive  the  water.  There  is  technical 
testimony  of  engineers  In  the  record  tending 
to  show  that,  considering  the  topography  of 
the  vidnlty,  the  dimensions  of .  the  culvert 
are  larger  than  necessary  to  provide  for 
the  watershed  drained  by  the  creek  for  tbe 
passage  of  which  It  was  built,  and  other  tes- 
timony tending  to  show  that,  even  if  its  ca- 
pacity be  adequate  to  permit  the  passage  of 
all  of  tbe  waters  of  tbe  stream  and  ravine. 
Its  location  and  shape  are  such  as  to  cause 
the  flooding  of  the  appellee's  farm  and  build- 
ings before  its  full  capacity  can  be  utilized. 
Tbe  record  also  contains  much  evidence  both 


pro  and  con,  npon  the  question  whether  the 
freshet  of  Jane  17,  1906,  during  which  the 
appellee's  land  and  buildings  were  injured, 
was  such  as,  by  the  exercise  of  ordinary  care 
and  prudence,  might  have  been  anticipated, 
or  was  an  unusual  and  extraordinary  one. 
We  refrain  from  further  reference  to  the 
testimony  uik>n  these  controverted  issues,  as 
they  are  plainly  questions  of  fact  for  tbe 
jury,  as  is  also  the  question,  as  to  which  the 
testimony  is  conflicting,  whether  the  rail- 
road company  had  been  negligent  in  closing 
up  the  embankmrait  before  the  sheet  piling 
used  In  constructing  tbe  culvert  had  been  re- 
moved from  Its  'Interior. 

The  testimony  as  to  the  nature  and  extent 
of  the  injury  done  by  the  freshet  of  June  17, 
1906,  much  of  which  was  admitted,  over  ob- 
jections to  be  hereafter  noticed,  tends  to 
show  that,  upon  that  occasion,  tbe  north  end 
of  the  culvert,  into  which  the  water  flows,  be- 
came jammed  with  d6bris  of  various  kinds, 
Including  brush,  rails,  hay,  the  fragments  of 
a  bridge  which  bad  been  washed  away  from 
higher  up  the  stream,  portions  of  the  roof 
of  a  building,  all  of  which  had  come  down  on 
the  swollen  stream.  A  piece  of  timber  be- 
came wedged  across  tbe  mouth  of  tbe  cul- 
vert, and  held  this  Jammed  d6brls  in  position 
for  several  hours,  causing  the  water  to  back 
up  upon  and  over  portions  of  tbe  appellee's 
farm  until  It  rose  to  a  depth  of  5  or  6  feet 
in  the  two  dwellings  erected  thereon,  one  of 
which  was  occupied  by  him,  and  the  other  by 
bis  tenant,  and  damaged  the  carpets  and  fur- 
niture In  tbe  rooms  which  it  entered.  The 
water  thus  ponded  back  submerged  about 
one-half  of  tbe  14  acres  of  meadow  land  be- 
longing to  the  farm,  and  about  8  acres  of  Its 
upper  flelds,  destroying  the  com  and  grass 
crops  growing  thereon.  The  houses  stood 
near  the  bed  of  tbe  creek,  at  an  elevation  of 
4  or  5  feet  above  its  ordinary  level.  The 
house  occupied  by  the  appellee  was  800  feet 
from  tbe  culvert  A  large  spring,  known  as 
"Big  spring,"  lying  between  the  plalntifTs 
farm  and  the  railroad  embankment,  was  also 
flooded,  and  a  deposit  of  mud  several  feet 
deep  was  left  in  the  spring  when  the  flood 
water  receded  from  it.  This  deposit  almost 
entirely  stopped  the  flow  of  water  Into  the 
spring  from  its  usual  sources  of  supply. 
When  the  mud  was  drained  off  from  the 
spring,  tbe  normal  flow  of  water  Into  it  grad- 
ually returned.  It  was  testified  by  different 
witnesses,  subject  to  exception,  that,  several 
weeks  after  the  freshet  of  June  17,  1906,  but 
before  the  flow  of  water  Into  the  Big  spring 
had  been  fully  restored,  wet  places  and 
springs  of  water  appeared  all  over  tbe  mead- 
ow land  of  tbe  appellee,  only  one-half  of 
which  had  been  flooded  by  the  freshet. 
About  10  acres  of  the  meadow  was  thus  turn- 
ed Into  a  marsh,  and  rendered  untlllable,  and 
it  bad  not  fully  dried  out  at  the  time  of  the 
trial.  This  meadow  land  is  about  700  or  800 
feet  distant  from  the  Big  spring,  and  upon  a 
higher  grade.    There  la  also  testimony,  taken 
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subject  to  exception,  tending  to  show  that 
the  water  which  thus  appeared  In  the  mead- 
ow was  of  the  same  temperature  as  that  of 
Big  spring,  and  similar  to  it  In  appearance, 
and  that,  as  the  flow  of  water  In  the  spring 
Increased,  the  flow  in  the  meadows  decreas- 
ed, and  that.  If  a  pool  of  water,  which  ap- 
peared near  the  appellee's  bam  when  the 
springs  appeared  in  the  meadow,  was  made 
muddy,  the  water  In  the  Big  spring  became 
cloudy.  There  is  also  testimony  tending  to 
show  that  upon  the,  occurrence  of  another 
heavy  rain  on  August  27,  1906.  the  water  in 
the  creek  agnin  backed  up,  until  It  was  al- 
most on  a  level  with  the  first  floor  of  the  ap- 
pellee's house,  and  that  it  had  never  done  so 
before  the  erection  of  the  railroad  embank- 
ment At  the  close  of  the  testimony  in  the 
trial  below  the  plalntlCT  offered  three  pray- 
ers, and  the  defendant  offered  16/  The  court 
granted  all  of  the  plaintUTs  prayers,  and  the 
eighth,  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  sixteenth  of  the  de- 
fendant's, and  rejected  its  other  prayers. 

The  plaintiff's  first  prayer,  in  substance. 
Instructed  the  Jury  that,  if.  they  found  that 
prior  to  the  construction  of  the  embankment 
and  culvert,  the  waters  of  the  creek,  includ- 
ing storm  and  freshet  waters,  were  accus- 
tomed to  run  unobstructed  in  their  flow,  and 
tliat  the  culvert  is  of  insufficient  capacity  to 
carry  off  the  water,  which  the  defendant,  by 
the  exercise  of  ordinary  care  and  prudence, 
might  reasonably  have  anticipated  and'  ex- 
pected to  be  In  the  creek  and  the  depression 
through  which  it  ran,  and  further  found  that 
by  reason  thereof  in  the  summer  of  1906 
the  said  waters  were  ponded  back  and  over- 
flowed the  plaintiff's  property,  and  that  be 
was  injured  thereby,  and  that  but  for  the 
embankment  and  the  insufficient  capacity  of 
the  culvert  the  injuries  would  not  have  oc- 
curred, then  the  plaintiff  was  entitled  to  re- 
cover. The  second  prayer  was  similar  to 
the  first,  except  that  it  predicated  the  plain- 
tiff's right  to  recover  upon  the  finding  by  the 
Jury  that  the  injury  to  the  plaintUTs  prop- 
erty by  the  ponding  back  of  the  water  was 
the  result,  not  only  of  the  insufficient  capa- 
city of  the  culvert,  but  also  of  Its  Improper 
location.  The  plaintiff's  third  prayer,  which 
defined  the  measure  of  damages,  was  as  fol- 
lows: "If  the  Jury  find  for  the  plaintiff, 
then  in  estimating  the  damages  to  be  given 
by  their  verdict  they  may  take  Into  con- 
sideration any  loss  and  injury  they  may  find 
from  the  evidence  the  plaintiff  has  sustained 
by  reason  of  the  ponding  back  of  the  water 
over  the  plaintiff's  property  which  the  plain- 
tiff sustained  from  the  time  of  such  ponding 
back  until  the  time  of  the  trial  of  this  case, 
and  allow  the  plaintiff  such  sum  as  they  be- 
lieve from  the  evidence  will  compensate  him 
for  the  damage  and  injury  they  may  believe 
he  has  suffered  from  such  cause,  including 
compensation  for  injury  to  his  land  (If  they 
flnd  there  was  any  injury)  naturally  and 
'osarily  from  such  ponding."     The  de- 


fendant, in  addition  to  Its  general  exception 
to  the  granting  of  the  plaintiff's  prayers, 
specially  excepted  to  the  granting  of  the 
first  and  second  prayers,  for  want  of  legally 
sufficient  evidence  of  the  insufficiency  or 
improper  location  of  the  culvert,  or  that  the 
plaintiff  suffered  any  Injury,  except  frooi  the 
overflow  of  June  17,  1906.  The  general  prin- 
ciple of  a  defendant's  liability  in  cases  like 
this  upon  which  the  plaintifTs  first  and  sec- 
ond prayers  were  founded  is  correct,  as  it 
is  in  accord  with  the  rulings  of  this  court  in 
the  cases  of  P.  W.  ft  B.  By.  Co.  v.  Davis. 
68  Md.  281.  11  AtL  822,  6  Am.  St.  Rep.  440; 
Pled,  ft  Cumb.  By.  v.  McKenzle,  75  Md.  458, 
24  Atl.  157:  Sentman  v.  B.  &  O.  R.  R.  Co., 
78  Md.  222,  27  Atl.  1074;  Balto.  &  Sparrows 
Pt  R.  R.  Co.  ▼.  Hackett,  87  Md.  224,  39  Atl. 
510;  New  York,  etc.,  R.  R.  Co.  T.  Jones,  94 
Md.  24.  60  Atl.  423. 

The  plaintiff's  prayers,  however,  were  all 
defective  in  not  confining  his  righ.t  to  re- 
cov.er,  in  respect  to  the  alleged  injury  to  the 
land  and  the  houses  thereon,  to  the  damage 
to  his  reversionary  interest  therein.  The 
declaration  distinctly  averred  that  he  was 
only  the  owner  of  the  "reversion"  in  the 
farm,  which  was  alleged  to  have  been  "In 
the  possession  of  John  Luther  Rhodes  as 
tenant  thereof  at  the  time  of  the  Injury 
complained  of.  The  undisputed  evidence 
shows  that  at  the  time  of  the  trial  the  ten- 
ant was  still  in  possession  of  it,  although 
the  plaintiff  resided  in  the  smaller  of  the 
two  houses,  but  under  what  arrangement  he 
did  so  was  not  disclosed  by  the  testimony. 
If  the  third  prayer  had  properly  directed  the 
jury  as  to  the  precise  elements  of  damage 
for  which  the  plaintiff  was  entitled  to  re- 
cover in  case  they  found  in  bis  favor,  we 
would  not  have  regarded  the  granting  of  the 
first  and  second  prayers  as  reveralhle  error, 
because  we  cannot  say  that  there  was  no. 
legally  sufficient  evidence  of  injury  to  the 
plaintiffs  reversionary  Interest  in  the  farm 
by  the  flood  of  June  17,  1906.  The  plain- 
tifTs third  prayer,  upon  the  measure  of  dam- 
ages, was  so  general  and  indefinite  that 
there  was  reversible  error  in  granting  it 
This  court  has  repeatedly  held  that  while 
the  simple  question  whether  damages  have 
been  sustained  by  the  breach  of  duty  or  the 
violation  of  right  and  the  extent  of  damages 
sustained  as  the  direct  consequences  thereof 
are  matters  within  the  province  of  the  jury, 
"the  court  must  decide  and  instruct  the 
jury  in  respect  to  what  elements  and  within 
what  limits,  damages  may  be  estimated  in 
the  particular  action."  B.  &  0.  R.  R.  ▼. 
Carr,  71  Md.  143,  17  Ati.  1052;  Baltimore 
Beit  B.  R.  Oo.  V.  Sattler,  102  Md.  605,  62 
Atl.  1125,  64  Atl.  507;  W.  U.  Tel.  Co.  T. 
Lehman,  105  Md.  450,  66  Atl.  266. 

In  B.  &  O.  R.  R.  Co.  v.  Carr  the  suit  was 
by  the  holder  of  a  railway  ticket  for  the  re- 
fusal of  a  gatekeeper  at  a  station  to  permit 
him  to  pass  to  a  train  on  which  be  deshred 
to  take  passage.    The  court  instructed  the 
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Jury  tbat.  If  tbey  found  for  the  plaintiff  for 
the  refusal  to  pass  him  throngh  the  gate,  he 
was  entitled  to  such  damages  as  they  might 
find  won  Id,  under  aU  the  circumstances, 
compensate  him  for  such  refusal.  In  hold- 
ing this  instruction  to  be  bad  the  court, 
speaking  throngh  the  late  Chief  Judge  Alvey, 
said:  "This  left  the  whole  question  of  dam- 
ages at  large,  without  definition  by  the  court, 
to  the  discretion  of  the  Jury,  and  without 
any.  criterion  to  guide  them.  •  •  •  This 
is  not  Justified  by  well-established  rules  of 
law.  In  Knight  t.  Egerton,  7  Exch.  407, 
where,  in  effect,  snch  an  Instruction  was 
given,  the  Court  of  Exchequer  held  It  to  be 
wholly  Insufficient  'and  that  It  was  the  duty 
of  the  Jndge  to  inform  the  Jury  what  was 
the  true  measure  of  damages  on  the  Issue, 
whether  the  point  was  taken  or  not'  and  the 
court  directed  a  new  trial  because  of  the  in- 
definite Instruction  as  to  the  true  measure 
of  damages.  *  *  •  Indeed  It  Is  of  the 
utmoxt  Importance  tbat  Juries  shonld  be  ex- 
plicitly inutmcted  as  to  the  rules  by  which 
tbey  are  to  be  governed  In  estimating  dam- 
ages ;  for.  as  was  Justly  observed  in  Hadley 
T.  Baxendale,  *lf  the  Jury  are  left  without 
definite  rules  to  guide  them.  It  will  In  most 
cases  lead  to  the  greatest  Injustice.'"  In 
Baltl-nore  Belt  R.  R.  Co.  y.  Sattler  the  plain- 
tiff sued  for  damages  sustained  by  him  for 
Injnrles  from  smoke,  noise,  and  vibration, 
caused  by  defendant's  passing  trains,  and 
from  cinders,  noxious  vapors  and  gases 
thrown  by  Its  locomotives  upon  his  residence 
and  premises,  of  which  he  owned  a  portion 
and  his  wife  owned  the  residue.  The  court 
Instructed  the  Jury  that,  if  they  found  for 
the  plaintiff,  they  might  "allow  him  such 
damages  as  they  may  find  from  the  evidence 
to  have  been  directly  caused  to  bis  interest 
In  the  premises  by  reason  of  the  said  smoke, 
gas,  vapors,  noise,  and  vibration  from  the 
tl:ne  said  effect  was  first  produced  down  to 
the  institution  of  this  suit,"  That  prayer 
was  held  to  be  too  general  and  Indefinite,  be- 
cause "it  failed  to  direct  the  Jury  as  to  the 
precise  elements  or  Items  of  damage  for 
which  the  plaintiff  was  entitled  to  recover  In 
case  the  Jury  shonld  find  the  facts  recited 
in  the  prayer."  In  that  case,  as  In  the  pres- 
ent, the  plaintiff  had  offered  evidence  of  a 
variety  of  facts  tending  to  show  an  interfer- 
ence with  the  use  and  enjoyment  of  the 
property,  and  the  fruits  and  products  grown 
thereon,  but  had  offered  no  evidence  of  ac- 
tual loss  by  diminution  In  the  market  value 
of  the  property.  In  the  case  befbre  ns  the 
record  contains  evidence  tending  to  show 
injury  to  the  plalntUTs  household  furniture, 
for  which  the  measure  of  damages  for  so 
much  thereof,  If  any,  as  was  entirely  de- 
stroyed would  be  Its  value  at  the  time  of 
destruction,  and  for  so  much  thereof  as  was 
merely  damaged  would  be  the  cost  of  repair- 
ing It.  There  Is  also  evidence  of  Injury  to 
the  land  and  the  two  houses,  the  measure  of 
damage  for  which,  in  so  far,  if  at  all,  as  It 


was  permanent,  would  be  the  depreciation. 
If  any,  In  value  of  the  plaintiff's  reversionary 
Interest  therein,  caused  by  the  construction 
of  the  embankment,  and,  In  so  far  as  It  af- 
fected the  mere  use  and  occupation  of  the 
farm,  and  did  not  extend  beyond  the  ten- 
ant's term,  the  plaintiff,  as  owner  of  the  re- 
version, would  be  entitled  to  no  damage  at 
all  in  the  absence  of  proof  of  a  provision  in 
his  lease  requiring  him  to  make  good  to  his 
tenant  Injuries  of  th^t  character.  For  the  in- 
Jury  shown  to  have  been  done  to  the  crops 
on  the  submerged  land  the  tenant  If  any 
one,  and  not  the  plaintiff,  would  be  entitled 
to  recover  damages.  In  the  absence  of  proof 
that  under  the  lease  of  the  land,  rent  was 
to  be  paid  by  a  share  of  the  crops.  Under 
these  circumstances  the  prayer  in  question, 
throwing  open,  as  It  did,  to  the  Jury  all  of 
the  various  elements  of  damage  to  which  we 
have  referred  upon  which  to  speculate  with- 
out restraint  In  arriving  at  the  amount  of 
their  verdict  was  manifestly  too  general  and 
Indefinite. 

What  we  have  already  said  renders  It  un- 
necessary for  us  to  notice  in  detail  all  of 
the  8  rejected  prayers  of  the  appellant  The 
first  2  of  them  Instruct  the  jury  to  find  for 
the  defendant  for  want  of  any  legally  suffi- 
cient evidence  to  entitle  the  plaintiff  to  re- 
cover. The  next  5  of  them  hold  that  there 
was  no  legally  sufficient  evidence  to  support 
some  one  or  more  of  the  several  facts  of 
which  we  have  said  that  there  was  evi- 
dence. There  was  no  error  In  rejecting 
thoee  7  prayers. 

The  defendant's  fifteenth  prayer  prohibits 
the  Jury,  in  the  event  of  their  finding  for  the 
plaintiff,  from  taking  into  consideration  in 
estimating  damages  any  injury  from  the  ap- 
pearance of  springs  or  water  after  the  fresh- 
et of  June  17,  1006,  In  that  part  of  the  plain- 
tiff's land  that  was  not  actually  submerged 
by  the  flooded  stream.  This  prayer  deals 
with  the  element  of  subterranean  waters. 
The  authorities  agree  that  there  Is  no  dif- 
ference in  principle  between  the  rights  In- 
cident to  streams  of  water  upon  the  surface 
of  the  ground  and  those  flowing  underneath 
It  when  the  latter  move  In  known  and  well- 
defined  channels.  The  difficulty  In  reference 
to  underground  streams  arises  from  the  ab- 
sence of  definite  and  reliable  evidence  as  to 
their  existence,  location,  and  course.  Col- 
lins V.  Chartiers  Valley  Co.,  131  Pa.  143,  18 
Atl.  1012,  6  L.  R,  A.  2S0,  17  Am.  St  Rep. 
791;  Harwood  v.  Benton,  32  Vt  736.  The 
authorities  generally  agree  that  the  pres- 
ence under  land  of  mere  percolating  water, 
not  flowing  In  known  and  well-defined  chan- 
nels, does  not  ordinarily  affect  the  owners 
of  the  land  with  the  same  rights  and  du- 
ties as  those  Incident  to  definite  streams. 
30  A.  &  E.  Encyd.  210-212;  Wheelock  v. 
Jacobs,  70  Vt  162,  40  Atl.  41,  43  L.  R.  A. 
105,  67  Am.  St  Rep.  659 ;  Huber  ▼.  Merkel, 
117  Wis.  855,  94  N.  W.  854,  62  L.  R.  A.  589, 
96  Am.  St  Rep.  933;    Tampa  Waterworkb 
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V.  Cllne.  37  Fla.  586,  20  Sooth.  780,  83  L.  H. 
A.  876,  53  Am.  St.  Rep.  262;  Washington 
Co.  Water  Co.  ▼.  Carver,  91  Md.  398,  46 
Atl.  979;  South.  Pac.  R.  R.  Co.  v.  Dufoor, 
96  Cal.  615,  30  Pac.  783,  19  L^  B.  A.  92.  and 
notes.  The  dedJed  weight  of  English  and 
early  American  authorities  supported  the 
doctrine  that  percolating  water  was  as  much 
part  of  the  land  in  which  it  existed  as  the 
soil,  stones,  and  minerals  therein,  and  was 
the  absolute  property  of  the  owner  of  the 
land,  who  might  use  or  deal  with  it  as  he 
pleased,  without  reference  to  the  effect  of  his 
action  upon  adjacent  or  other  lands.  Acton 
T.  Blnndell,  12  Mees.  &  W.  324;  Gbasemore 
▼.  Richards,  7  H.  U  Cas.  349;  Goodale  t. 
Tattle,  29  N.  T.  459;  Ocean  Grove  t.  As- 
bury  Park,  40  N.  J.  Eq.  447,  3  Atl.  168; 
Huber  T.  Merkel,  supra;  SoutJi.  Pac  R.  R. 
▼.  Dnfour,  95  Cal.  615,  30  Pac.  783,  19  L.  R. 

A.  92:  Stillwater  Co.  v.  Farmer,  89  Minn. 
58,  93  N.  W.  907,  60  L.  R.  A.  875,  99  Am.  St 
Rep.  541.  The  recent  American  cases  show 
a  decided  tendency  to  recede  from  the  ear- 
lier Tiew,  which  accorded  to  the  owner  of 
land  the  unrestrained  right  of  use  and  disposi- 
tion of  the  percolating  water  contained  in 
it,  and  to  so  far  modify  that  doctrine  as  may 
be  requisite  to  do  substantial  Justice  between 
the  owners  of  adjacent  lands  whose  peculiar- 
ities of  locatlou,  climate,  soil,  or  products 
are  such  as  to  render  the  application  of  the 
earlier  rule  inequitable.  The  cases  exhibit- 
ing the  origin  and  growth  of  this  tendency 
are  collected  in  04  L.  R.  A.  236,  in  an  Instruc- 
tive footnote  to  the  case  of  Katz  v.  Walk- 
inshaw,  and  in  the  notes  to  Ericksou  v. 
Crookstown  Waterworks  Co.,  10  Am.  &  Eng. 
Ann.  Cas.  843. 

Admitting  that  the  correlative  rights  of 
adjacent  landowners  to  the  use  of  percolat- 
ing waters  should  be  exercised  in  subordi- 
nation to  the  maxim  "sic  utere  tuo,"  etc., 
the  fact  remains,  as  stated  in  Chatfleld  v. 
Wilson,  28  Vt  49,  that  "the  secret,  chang- 
able,  and  uncontrollable  character  of  under- 
ground water  in  its  operation  is  so  diverse 
and  uncertain  that  we  cannot  well  subject  it 
to  the  regulations  of  law,  nor  build  upon  It 
a  system  of  rules,  as  is  done  In  the  case  of 
surface  streams."  We  think  that,  in  order 
to  hold  a  defendant,  in  a  case  like  the  one 
now  before  ua,  liable  for  an  alleged  diver- 
sion of  underground  water,  the  fact  that  snch 
water  before  its  diversion  was  accustomed  to 
flow,  if  not  in  a  fixed  channel,  at  least  In  a 
uniform  direction,  should  be  made  plainly 
to  appear.  In  view  of  the  nature  of  subter- 
ranean water  the  cases  hold  with  great  uni- 
formity that,  where  It  does  not  appear  from 
the  evidence  that  a  spring  is  supplied  by  any 
well-defiued  flowing  stream,  it  will  be  pre- 
sumed that  it  is  formed  by  the  ordinary  per- 
colation of  the  water  in  the  soil.  30  A.  &  £1 
ESncyd.  311;  Gould  on  Water  Courses,  { 
281;    Pence  v.  Carney,  58  W.  Va.  296,  52  S. 

B.  702,  6  L.  R.  A.  (N.  S.)  266,  112  Am.  St 
R^.   963;    Ocean   Grove   v.   Asbury   Park, 


40  N.  J.  Eq.  447,  3  Atl.  16&;  Barclay  v. 
Abraham,  121  Iowa,  619,  96  N.  W.  1080,  64 
L.  R.  A.  255,  100  Am.  St  Rep.  365;  Har^ 
wood  V.  Benton,  supra;  Hanson  v.  McGue^ 
42  Cal.  303,  10  Am.  Rep.  299 ;  Tampa  Water- 
works V.  Cllne,  supra.  Applying  by  analogy 
these  principles  to  the  case  before  us,  we 
are  of  opinion  that  the  plaintiff  failed  to 
produce  any  evidence  legally  sufficient  to 
show  that  the  Big  spring  was  supplied  by  un- 
derground water,  flowing  either  in  a  fixed 
channel  or  a  uniform  direction.  There  was 
some  evidence  tending  to  prove  a  similarity 
in  the  temperature  and  appearance  of  the 
water  which  appeared  in  the  meadow  and 
that  in  the  spring,  and  tending  perhaps  to 
prove  a  common  source  of  the  water  in  the 
two  places,  or  possibly  some  indirect  under- 
ground  communication  between  theuL  In 
view,  however,  of  the  great  uncertainty  as 
to  the  laws  and  causes  of  the  movem«it  of 
underground  waters,  and  the  fact  that  the 
water  did  not  appear  In  the  meadow  tmtil 
two  or  three  weeks  after  the  flow  into  the 
spring  was  stopped  by  the  mud,  and  that 
when  the  water  did  appear  in  the  meadow  it 
came  up  in  spots  over  an  area  of  more  than 
10  acres,  instead  of  forcing  its  way  to  the 
surface  In  one  place  as  a  stream  might  be  ex- 
pected to  do,  the  evidence  was  too  indeflnite 
and  uncertain  to  Justify  a  reasonable  mind 
In  reaching  the  conclusion  that  the  appear- 
ance of  the  water  in  the  unflooded  portion 
of  the  meadow  was  the  result  of  the  stoppage 
of  the  spring.  The  defendant's  fifteenth 
prayer  should  therefore  have  been  granted. 

Turning  now  to  the  exceptions  to  the  admis- 
sion of  evidence.  There  was  error  In  admit- 
ting  in  evidence  the  small  photograph,  refer- 
red to  in  the  first  exception,  of  the  railroad 
crossing  as  it  existed  before  the  erection 
of  the  embankment.  It  was  offered  in  evi- 
dence by  the  plaintiff,  who  testified  that  he 
bad  gotten  it  from  a  neighbor,  and  did  not 
know  by  whom,  or  from  what  position,  or 
how  many  years  ago,  it  had  been  taken,  but 
was  only  able  to  say  that  It  represented  the 
conditions  before  the  fill  according  to  his 
way  of  looking  at  them.  The  evidence  was 
unimportant,  and  ifs  admission  would  not  of 
Itself  have  constituted  reversible  error. 

Without  reviewing  in  detail  the  rulings 
brought  up  by  the  second,  third,  fourth,  fifth, 
and  sixth  exceptions,  which  concern  testi- 
mony touching  the  appearance  of  the  water 
in  the  meadow  land  of  the  plaintiff  some  time 
after  the  freshet  of  June,  1906,  we  content 
ourselves  with  saying  that  tbe  testimony, 
in  so  far  as  it  related  to  the  portion  of  the 
land  which  was  not  submerged  by  the  flood- 
ed waters  of  the  freshet,  should  have  been 
excluded.  We  find  no  error  in  the  rulings 
presented  by  the  other  exceptions. 

The  Judgment  appealed  from  must  be  re- 
versed, .and  the  case  remanded  for  a  new 
trial. 

Judgment  reverded,  and  case  remanded  for 
a  new  triaL 
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CADWALADER  t.  PRICB. 
(Ooart  of  Appears  of  Maryland.    June  1,  1909.) 

1.  KiEcnmir  (f  90*)— Dkxds— ADinssiBn.irr 

AB    EVIDINCE. 

Under  Code  Fab.  Gen.  Iaws  1904,  art.  75, 
{  22,  providing  tliat  in  ejectment  it  la  not  nec- 
easarjr  to  state  in  the  declaration  tbe  name  bjr 
which  tbe  land  may  have  been  patented,  but  it 
may  be  deecribed  by  any  description  certain 
enonrh  to  identify  it,  a  deed  describing  Innd 
claimed  by  defendant  as  the  part  of  a  tract 
of  land  called  "King's  Hill,"  situate  in  a  desig- 
nated county  known  as  the  landing  on  Kins  s 
creek,  is  on  Its  face  admissible  in  evidence,  and. 
where  the  location  of  the  land  can  be  proved 
by  reference  to  it,  it  is  snfflcient. 

fta.  Note.— For  other  cases,  see  Biectment, 
Cent.  Dig.  |  255;   Dec.  Dig.  f  90.*] 

2.  Evidence   (§  274*)— DraxjuuLTions  AM  TO 

Boo  N  DA  BIE8 — ADUISSIBILITT. 

Declnmtions  of  a  deceased  person  having 
pecniiar  means  of  information  and  no  interest 
in  the  matter,  and  made  ante  litem  motam,  are 
admiasible  to  prove  private  bonndaries. 

[Ed.  Note.— For  ether  cases,  see  Evidences 
Cent.  Dig.  I  1130;    Dec.  Dig.  f  274.*] 

8.  Evidence   (|  274*)— Declabatiows  ab  to 
Boundaries — Auhissibilitt. 

Declarations  of  the  former  owner  and  oc- 
eapant  of  land  as  to  tbe  boundaries  of  a  part 
thereof  conveyed  by  him,  made  after  convey- 
ing the  land  and  before  any  controvemy  as  to 
tbe  location  of  the  boundary,  are,  after  his 
death,  admissible  to  establish  tbe  boundary. 

[Bd.  Note.— For  other  cases,  see  Evidenc^ 
Cent.  Dig.  §  1133;    Dec.  Dig.  {  274.*] 

4.  Evidence   (|  274*)— Declabationb  am  to 

boundabieb— ad1ci88ibii.itt. 

Where  a  grantor  expressly  excepted  from 
the  deed  a  landing  and  subsequently  conveyed 
the  landing  to  another,  declarationa  thereafter 
made  by  him  as  to  the  boundary  of  the  landit'g 
were  not.  after  his  death,  inadmissible  as  im- 
pairing the  rights  of  the  first  grantee. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1133,  1134;   Dec.  Dig.  S  274*1 

&  DREDS    (I    110*)— CoHOTBUOnOW— QUEBTIOK 
lOB    COUBT. 

The  construction  of  a  deed  is  for  the  court. 
JEd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  255:    Dec.  Dig.  i  110.*] 

6.  Appeal   and   Errob   (8   251*)— Qdestionb 

REVirWABLB— EXCEPTTONB. 

M'here  the  construction  placed  on  a  deed  by 
the  trial  court  is  not  satisfactory  to  a  pnrty, 
he  must  bring  the  rulings  to  the  court  of  ap- 
peals for  review  by  exception- to  the  ruling. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1476-1484;  Dec.  Dig.  { 
231.*] 

7.  EJECTMWtT  (J  94*)   —  BVIDEJTOB  —  StJWl- 
OIEHOT. 

In  ejectment  evidence  hfld  to  show  the  lo- 
cation of  a  parcel  of  land  claimed  by  defendant 
nnder  a  deed  conveying  land  to  him. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  f  279;   Dec.  Dig.  i  94.*] 

&  Adverse  Possession  (i  85*)— Eviderox— 

SumciENCT. 

Evidence  Keld  to  show  adverse  possession  of 
land  nnder  a  deed  giving  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  503;  Dec  Dig.  i  85.*] 

9.  Adverse  Possession  (|  104*)— Opebation 
•:-PBESUia>nON  OF  Obant, 

Where  one  has  had  possession  of  land  in 
•ndi  a  way  and  for  such  time  as  to  make  the 


possession  adverse,  a  deed  la  presnnMA  which 

S resumption  may  exist,   though  the  jury  may 
isbelieve  the  actual  execution  of  such  a  grant 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  596;    Dec.  Dig.  {  104.*] 

10.  Appeal  and  Bsrob  (§  175*)— <Ji  tsriONB 

BBVIBWABLB— QUBBTIONB     NOT     BaISXD     in 

Tbial  Doubt. 

Where  no  question  was  raised  about  the 
right  of  defendant  in  ejectment  to  prove  adverse 
possession  because  he  had  not  taken  defense  on 
warrant  tbe  ooort  on  appeal  need  not  pass  on 
the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  1139;    Dec.  Dig.  {  175.*] 

11.  Ejxctmxnt  (i  24*)— Defense  on   Wab- 

BANT. 

Where,  in  ejectment  adverse  possession  ii 
claimed  of  a  part  only  of  tbe  lands  sued  for, 
the  proper  defense  is  on  warrant 

[Ed.  Note.— For  other  caaes,  see  Ejectment, 
Dec.  Dig.  i  24.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge. 

Action  by  John  Cadwalader  against  Hen- 
ry A.  Price.  From  a  Jndgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, SCHMUCKEB,  BURKE3,  WOKTHING- 
TON,  THOMAS,  and  HENRY,  JJ. 

Thomas    F.   Cadwalader   and   Horace    S. 
Whitman,  for  appellant   Jobn  8.  Young  and  , 
S.  S.  Field,  for  appellee. 

BOYD,  C.  J.  This  Is  an  appeal  from  a  judg- 
ment rendered  in  favor  of  the  defendant 
(appellee)  in  an  action  of  ejectment  institut- 
ed in  Harford  county,  and  removed  for  trial 
to  the  superior  court  of  Baltimore  city.  The 
land  sued  for  Is  described  In  tbe  declaration 
by  courses  and  distances,  and  contains  one- 
half  acre,  more  or  less.  'A  plea  of  not  guilty 
was  entered  short  on  tbe  docket,  bnt  defense 
on  warrant  was  not  taken. 

Thomas  Dorney,  by  bis  last  will  and  testa- 
ment which  was  probated  February  6,  1844. 
devised  to  Jackson  Dorney,  his  son,  a  plan- 
tation called  "King's  Hill."  and  a  tract  call- 
ed "Savory's  Farm."  By  deed  dated  Sep- 
tember 10,  1852,  Jackson  Dorney  and  wife 
conveyed  to  George  Hartman  all  that  tract 
known  by  the  name  of  "King's  Hill,"  "ex- 
cepting and  reserving  to  him  the  said  Jack- 
son Dorney  and  his  heirs  and  assigns  for- 
ever the  landing  and  the  free  use  and  privi- 
lege of  the  same  situated  at  the  head  of 
King's  creek,  with  tbe  right  of  way  to  and 
from  the  same  through,  along  and  over  tbe 
said  land  hereby  conveyed  at  and  along  such 
convenient  road  or  way  as  may  be  deemed 
reasonable  and  proper  to  approach  tbe  said 
landing."  On  March  24,  1856,  George  Hart- 
man  conveyed  to  Thomas  J.  Cochran  all  that 
part  of  a  tract  or  parcel  of  land  called 
"King's  Hill"  contained  within  the  metes 
and  bonnds,  courses,  and  distances  tberein 
set  forth,  "being  the  same  lands  described 
In  a  deed  from  Jackson  Domey  and  wife  to 
George  Hartman     •     •     •     and  subject  to 
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the  exertions  and  reserrations  therein 
made."  Tbomas  J.  Cochran  and  wife  con- 
Teyed  by  deed  dated  December  K,  1864,  to 
Gen.  George  Cadwalader  two  tracts,  includ- 
ing that  conveyed  by  the  last-mentioned 
deed,  "except  and  subject  to  the  landing 
and  right  of  way  reserved  in  and  by  the 
deed  for  the  same  lands  from  Jackson  Dor- 
ney  to  George  Uartman  dated,"  etc.  It  is 
admitted  that  the  plaintiff  became  entitled 
to  all  the  property  conveyed  to  George  Cad- 
walader by  the  deeds  In  evidence. 

The  real  controversy  in  the  case  arises 
from  the  exception  and  reservation  in  the 
deed  from  Jackson  Domejr  and  wife  to 
George  Hartman  above  set  out,  but  InToived 
in  It  is  a  deed  from  Jackson  Dorney  and 
wife  to  John  Price,  father  of  the  defendant, 
and  Salathiel  Legoe,  dated  September  11, 
1860,  which  was  admitted  by  the  court  be- 
low. That  deed  grants  "all  that  part  of  a 
tract  of  land  called  'King's  Hill'  situate  in 
Gunpowder  Neck  in  Harford  county,  known 
as  the  landing  on  King's  creek,  which  was 
excepted  and  reserved  by  us,  the  said  Jack- 
son Dorney  and  Hannah 'J.,  his  wife^  in  a 
deed  from  us  *  *  *  to  George  Hartman 
•  •  •  together  with  the  right  of  way  to 
and  from  said  landing  and  all  other  rights, 
privileges  and  immunities  reserved  by  as," 
etc.  The  record  shows  that  four-sixths  in- 
terest in  whatever  property  was  thereby 
conveyed  was  in  the  defendant,  and  that  the 
remaining  two-sixths  were  vested  in  one  of 
the  heirs  of  said  Legoe  and  in  William  T. 
Price.  The  appellant  claims  under  the  deed 
to  Hartman,  and  the  appellee  under  the 
exception  and  reservation,  and  also  by  ad- 
verse possession,  as  well  as  through  the  deed 
to  John  Price  and  Salathiel  Legoe. 

Although  a  number  of  prayers  were  grant- 
ed, at  the  Instance  of  both  sides,  no  excep- 
tions were  taken  to  the  rulings  on  the  pray- 
ers, but  there  are  10  bills  of  exception  pre- 
senting rulings  as  to  the  evidence.  The 
first  and  third  can  be  considered  together. 
The  first  was  to  the  admission  of  the  deed 
from  Dorney  to  Price  and  Legoe  above  re- 
ferred to,  and  the  tnird  was  to  overruling  a 
motion  to  exclude  that  deed,  which  was 
made  at  the  end  of  the  case.  Without  dis- 
cussing other  grounds  for  Its  admisslbillt;^, 
we  are  of  the  opinion  that  it  was  admissible 
to  show  color  of  title.  It  grants  "all  that 
part  of  a  tract  of  land  called  'King's  Hill' 
situate  in  Gunpowder  Neck  in  Harford  Coun- 
ty, known  as  the  landing  on  King's  Creek," 
etc.  There  is  abundant  evidence  to  show 
that  there  was  a  parcel  of  land  known  as 
"King's  creek  landing"  by  some,  and  as 
"the  landing  on  King's  creek"  by  other 
witnesses.  William  F.  Stevens  testified  he 
had  known  King's  creek  landing  30  or  35 
years,  although  he  did  not  know  the  bounda- 
ries until  Jackson  Dorney  pointed  them  ont 
in  1883,  the  effect  of  which  we  will  consid- 
er later.  Martin  Gallion,  who  was  61  years 
of  age,  testified  he  had  known  King's  creek 


landing  since  be  was  about  15,  but  be  did 
not  know  the  boundaries  until  1883.  Boyd 
Preston  said  he  bad  known  King's  creek 
landing  for  many  years,  but  he  did  not  seem 
to  know  the  boundaries  until  Mr.  Dorney 
pointed  tbem  out.  John  S.  Price,  who  was 
45  years  of  age,  had  known  "the  landing  on 
King's  creek"  since  he  could  remember.  He 
spoke  of  two  stones  on  the  western  bounda- 
ry, but  the  record  is  not  clear  that  he  knew 
the  boundaries  before  1883.  Daniel  Sulli- 
van, who  lived  on  the  Sav<»7  farm  from 
1861  to  1882  and  then  moved  on  King's  Hill 
farm,  where  he  lived  for  three  years,  spoke 
of  it  as  King's  creek  landing.  Joseph  A. 
Price,  a  brother  of  the  defendant,  testified 
that  he  was  71  years  of  age,  and  bad  lived 
about  six  or  seven  miles  from  King's  creek 
landing  nearly  all  bis  life;  that  he  bad 
known  the  landing  at  the  head  of  King's 
creek  since  1850,  had  been  on  It  before  his 
father  purchased  it,  and  it  was  called  King's 
creek  landing;  that  there  was  no  other  place, 
so  far  as  he  knew,  that  went  by  the  name 
of  King's  creek  landing  or  the  landing  on 
King's  creek;  that  he  knew  the  stones  re- 
ferred to  by  the  witnesses  (claimed  to  be  the 
western  boundary)  long  before  his  father 
purchased  the  property,  remembers  having 
seen  them  as  early  as  1852  and  saw  them 
from  time  to  time  until  1888;  that,  when 
he  first  went  there,  Jackson  Dorney  was 
In  possession  of  King's  creek  landing,  and 
that  his  father  paid  taxes  to  him  on  King's 
creek  landing  while  he  was  tax  collector  in 
1884,  1885,  1886,  1887,  and  1888.  He  also 
said  that  the  road  to  the  landing  was  not 
in  the  same  place  that  it  now  is,  but  was 
changed  about  1864,  when  Mr.  Cochran  own- 
ed King's  creek  farm,  and  had  been  in  the 
same  place  ever  since.  W.  £}.  Somervuie, 
county  surveyor  of  Harford  county,  testi- 
fied that  he  made  the  survey  of  King's  creek 
landing  shown  on  the  plat  filed  in  this  case, 
that  he  fixed  the  western  boundary  by  draw- 
ing a  line  from  a  point  at  the  head  of  a 
marsh  making  up  from  King's  creek,  pointed 
out  as  the  place  where  a  boundary  stone 
formerly  stood  near  a  gum  tree  through  an- 
other point  near  the  bank  of  the  southwest- 
em  branch  of  King's  creek,  pointed  ont  as 
the  spot  where  formerly  stood  a  boundary 
stone  under  a  white  oak  tree,  and  that  the 
remaining  boundaries  of  King's  creek  land- 
ing consist  of  following  E^g's  creek  around 
to  the  marsh  first  mentioned  and  up  to  the 
point  of  beginning.  That  is  the  description 
of  King's  creek  landing  as  claimed  by  tbe 
defendant. 

The  parcel  of  land  claimed  by  defendant 
as  the  landing  is  less  than  half  an  acre,  and, 
while  most  of  the  witnesses  did  not  know 
the  boundaries  of  it  except  as  pointed  out 
in  1883  by  Jackson  Dorney,  there  was  un- 
questionably evidence  tending  to  show  that 
there  was  a  parcel  of  land  known  as  King's 
creek  landing,  or  landing  on  King's  creek.  If 
the  location  of  it  could  be  proved,  the  refer- 
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ence  to  It  In  this  deed  was  sufficient.  It  Is 
as  definite  as  the  description  of  land  In  the 
deed  from  Doraey  to  Hartman  under  which 
the  plaintiff  claUn&— "King's  Hill."  By  seo- 
tloD  22,  art  75,  Code  Pub.  Gen.  Laws  1904, 
It  l8  provided  that  "It  shall  not  be  necessary 
to  state  the  name  by  which  land  may  have 
been  patented  in  declarations  In  actions  of 
ejectment,  dower,  trespass  or  case,  but  the 
same  may  be  described  by  abuttals,  course 
and  distance,  b^  any  name  It  may  have  ac- 
quired by  reputation,  or  by  any  other  de- 
scription certain  enough  to  identify  the 
same."  See,  also.  Jay  t.  Michael,  82  Md. 
14  33  Atl.  322;  Winter  v.  White,  70  Md.  305, 
17  AtL  84;  Uuddleson  ▼.  Reynolds'  Lessee,  8 
GUI,  332,  50  Am.  Dec.  702.  In  the  latter 
case  a  tract  patented  as  "Western  Route" 
was  sometimes  called  "West  Route."  The 
court  said:  "The  conclusion  seems  to  be  war- 
ranted that  the  tract  which,  when  taken  up, 
was  called  by  the  name  of  'Western  Route' 
was  in  a  later  time  sometimes  called  'West,' 
and  sometimes  'Western  Route.'  If  so,  a  con- 
wyance  by  the  name  which  it  had  acquired 
by  reputation  would  have  passed  the  title 
to  the  patented  tract."  It  would  seem  clear, 
therefore,  that  the  deed  on  its  face  was  ad- 
missible; and  it  only  remains  in  that  con- 
nection to  determine  whether  the  evidence 
sufficiently  shows  that  there  was  such  a  tract 
capable  of  definite  location.  In  addition  to 
the  evidence  we  have  already  referred  to, 
we  will  now  consider  the  fourth  bill  of  ex- 
ceptions, which  presents  for  review  the  action 
of  the  lower  court  In  overruling  the  motion 
to  strike  out  the  testimony  of  the  witnesses 
In  reference  to  the  declarations  and  acts  of 
Jackson  Domey. 

He  went  upon  the  land  in  1883,  and  pointed 
out  to  a  number  of  persons  who  were  wit- 
nesses in  this  case  the  lines  of  King's  creek 
landing — telling  them  that  a  line  between  two 
stones  which  were  then  there  (and  the  places 
where  they  stood  were  located  on  the  plat 
by  the  surveyor)  was  the  western  boundary, 
and  a  marsh  from  the  north  stone  to  King's 
creek  was  the  northern  boundary,  and  King's 
creek  was  the  eastern  and  southern  l>ounda- 
ries.  There  ought  no  longer  to  be  any  ques- 
tion in  Maryland  about  the  right  to  prove 
private  boundaries  by  the  declarations  of 
deceased  persons,  subject,  of  course,  to  cer- 
tain well-recognized  limitations.  If  such  evi- 
dence were  excluded  on  the  ground  that  It 
was  hearsay,  it  would  be  Impossible  in  por- 
tions of  the  state  where  there  is  still  con- 
troversy over  boundary  lines  to  establish  the 
comers  and  lines  of  ancient  tracts.  It  is 
said  in  Dorsey  on  Ejectment,  57,  58:  "It 
may  be  asked:  How  can  a  witness  be  cal1e<1 
to  identify  a  boundary  made  in  16807  The 
law  does  qot  require  this.  It  is  generally 
true  tliat  t^earsay  is  not  evidence;  yet  from 
necessity  tiiere  are  certain  exceptions.  The 
inquiries  of  a  Jury  are  directed  to  identify 
a  boundary,  and  It  may  be  proved  by  tradl- 
tiooal  evidence;    The  rules  of  evidence  per- 


mit a  witness  to  refer  to  the  declarations  of 
a  deceased .  person  who  was  on  the  survey 
As  in  consanguinity,  so  boundaries  may  be 
proved  by  hearsay  evidence;  but  the  declara- 
tions of  living  witnesses  cannot  be  received, 
nor  the  declarations  of  a  person  interested 
in  establishing  the  fact"  It  was  held  by 
the  provincial  court  in  Howell's  Lessee  v. 
Tllden,  1  Uar.  &  McH.  84,  that:  "Traditional 
evidence  of  what  ^  ancestor  of  the  plaintiff, 
who  was  seised  of  the  lands  in  question  50 
years  ago,  at  that  time  did  say  concerning 
the  bounds  of  those  lands,  might  be  given 
In  evidence  to  the  Jury,  and  the  weight  of  it 
left  to  the  jury."  Kedding's  Lessee  v.  Mc- 
Cubbln,  1  Har.  &  McH.  308.  is  to  same  ef- 
fect In  Kidgely's  Lessee  v.  Ogle,  4  Uar.  & 
McH.  123,  it  was  held  that  "a  plat  returned 
in  an  ancient 'ejectment  Is  admissible  in  evi- 
dence upon  the  same  principle  that  hearsay 
evidence  is  allowed  to  prove  boundaries." 
See,  also,  Scott's  Lessee  v.  Ollabaugh,  3  Har. 
&  McH.  511,  and  Snavely  v.  McPherson,  5 
Har.  &  J.  15a  In  Hall  v.  GIttings'  Lessee, 
2  Har.  &  J.  121,  the  declarations  of  a  former 
holder  of  the  adjoining  lands  as  to  the 
bounds  of  the  land  in  dispute  were  held  com- 
petent and  admissible  in  evidence;  it  not 
appearing  to  the  court  by  the  plots  that  he 
was  Interested  in  establishing  the  truth  of 
the  facts  related  by  him  to  the  witnesses. 
See,  also,  Bladen's  Lessee  v.  Cockey,  1  Har. 
&  McH.  232;  Weems'  Lessee  v.  Disney,  4 
i  Har.  &  McH.  156.  Other  cases  might  be  cit- 
ed, but  they  can  be  found  either  in  the  notes 
in  Dorsey  on  Ejectment  or  in  Mr.  Brantley's 
annotated  edition  of  the  early  cases.  Al- 
though in  the  later  decisions  of  this  court 
'  the  question  may  not  have  been  pasned  on,  It 
is  because  the  rule  has  been  too  generally  rec- 
ognhsed  to  admit  of  controversy.  An  exam- 
ination of  the  records  in  some  of  the  later 
cases  will  doubtless  show  that  such  testi- 
mony has  I>een  received,  and  the  writer  of 
this  opinion  knows  that  in  tlie  many  actions 
of  ejectment  and  trespass  quare  clausum  fre- 
git  which  have  arisen  in  western  Maryland 
;  It  has  been  the  unquestioned  practice  to 
prove  boundaries  by  traditional  evidence. 
I  The  general  rule  In  this  country  is  thus  stat- 
ed in  4  Am.  &  Eng.  Ency.  of  L.  851:  "Dec- 
larations of  deceased  persons  are  admissible 
In  evidence  In  questions  relating  both  to  pub 
I  He  and  private  boundary  lines,  provided  tbey 
.  were  made  ante  litem  motam  and  by  a  person 
I  who  had  peculiar  means  of  Information, 
I  and  who  had  no  Interest  In  the  matter  at 
'  issue  at  the  time  they  were  made."  In  6 
Cyc.  95G,  It  is  said:  "Hearsay  evidence  as 
to  boundaries  is  admissible  when  there  has 
been  so  great  a  lapse  of  time  as  to  render 
it  difficult  to  prove  the  original  boundary 
I  lines  by  the  existence  of  the  primitive  land- 
!  marks:"  And  on  page  957  it  is  said:  "Repu- 
tation or  tradition  Is  very  generally  held  to 
be  admissible  in  evidence  to  prove  an  ancient 
boundary,  whether  public  or  private,  al- 
1  though  In  England  and  a  few  of  the  United 
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States  ita  admissibility  to  prove  a  private 
twundary  Is  limited  to  cases  where  It  Is 
shown  that  snch  boundary  Is  co-lncldent  with 
a  public  oi;  quasi  public  one.  Such  reputa- 
tion or  tradition  must,  however,  be  ascer- 
tained as  to  the  subject-matter  as  direct  evi- 
dence would  be,  and  Is  not  admissible  to  con- 
tradict evidence  of  record;  and  In  all  cases 
proof  of  ancient  boundaries  by  common  repu- 
tation must  have  reference  to  a  time  ante 
litem  motam." 

In  tbls  case  the  declarations  of  Jackson 
Domey  were  made  at  a  time  he  had  no  in- 
terest In  making  them,  before  any  contro- 
versy about  the  land  In  question  bad  arisen, 
when  he  was  pointing  out  the  boundaries, 
and  he  had  died  some  years  before  the  trial. 
He  was  the  former  owner  and  occupant  of 
the  farm  and  landing,  and  hence  was  famil- 
iar with  the  facts.  It  Is  said,  however,  by 
the  appellant  that  the  evidence  as  to  Dor- 
ney's  declarations  and  acts  comes  within 
the  prohibition  that  a  vendor  of  land  cannot 
impair  the  rights  of  a  vendee  after  he  has 
parted  with  the  property.  But  he  was  not 
only  vendor  of  the  farm,  but  also  of  the 
landing.  If  he  bad  been  still  living  at  the 
time  of  the  trial,  there  could  have  been  no 
question  about  the  right  of  the  defendant  to 
call  him  as  a  witness  to  show  that  the 
landing  on  King's  creek  was  a  well-deflned 
tract  of  land,  and  to  point  out  the  bound- 
aries. It  Is  not  an  attempt  to  Impeach  the 
deed  to  Hartman,  but  that  deed  Itself  ex- 
pressly excepted  from  Its  effect  the  landing 
situated  at  the  head  of  King's  creek,  and  tbe 
question  which  became  material  at  the  trial, 
as  Is  well  shown  by  the  plaintiff's  prayer  A, 
as  modified,  and  by  the  defendant's  third 
prayer,  as  modified,  was  whether  there  was 
a  parcel  of  land  answering  that  description, 
"with  boundaries  on  all  sides  either  well 
known  or  capable  of  definite  location  by 
visible  objects."  Tbe  construction  of  tbe 
deed  was  for  the  court,  and  the  lower  court 
did  construe  It.  If  that  construction  was 
not  satisfactory  to  the  appellant,  he  should 
have  brought  Oxe  rulings  of  the  lower  court 
here  for  review,  but,  as  we  have  seen,  there 
are  no  exceptions  to  the  prayers  in  the  rec- 
ord. If  the  court  was  right  in  Its  construc- 
tion of  the  deed,  then  It  was  necessary  to 
submit  to  the  jury  tbe  question  of  fact 
whether  there  was  such  a  definite  tract  In 
order  to  determine  that.  It  was  admissible  to 
prove  tbe  bourdaries,  and,  In  doing  so,  it  was 
competent  to  prove  that  Domey  had  point- 
ed them  out  to  the  witnesses  who  were 
called  at  tbe  trial.  It  Is  not  necessary  to  de- 
termine whether  it  was  admissible  to  offer 
such  statements  as  "that  is  what  he  reserv- 
ed," and  similar  declarations  which  some 
of  the  witnesses  testified  be  used,  for  the 
motion  to  exclude  was  not  confined  to  them, 
but  we  can  see  no  reason  why  Jackson  Dor- 
ney  could  not,  at  the  time  he  did,  point  oat 
the  comers  and  lines  of  the  parcel  of  land 
known  as  the  landing.    According  to  the  evi- 


dence of  Joseph  A.  Price,  ttie  stones  were 
there  at  least  as  early  as  October  or  Novem- 
ber, 1852 — only  a  month  or  two  after  the 
deed  from  Domey  to  Hartman — and  he  had 
known  the  landing  at  the  head  of  King^s 
creek  since  1850.  That  there  was  some  kind 
of  landing  there  Is  shown  by  tbe  deed  to 
Hartman. 

With  tbls  and  other  testimony  in  tbe  rec- 
ord, there  was  ample  evidence  tending  to 
show  that  there  was  a  well-defined  parcel 
of  land  known  as  "the  landing  on  King's 
creek,"  or  as  "King's  creek  landing,"  as  most 
of  the  witnesses  spoke  of  It  which  was  not 
only  capable  of  being  located,  but  was, -in 
fact  located  by  the  county  surveyor.  The 
defendant  testified  that  his  father  claimed 
to  these  lines  and  always  paid  tbe  taxes  (n 
the  landing  until  his  death  In  1893,  and  that 
he  (the  defendant)  bad  paid  th>>m  ever  since. 
It  might  be  said  parenthetically  It  Is  not 
probable  that  he  was  paying  taxes  on  a  mere 
easement  The  evidence  Is  also  ample  to 
show  adverse  possession,  under  a  deed  which 
we  have  already  said  gave  color  of  title. 
Tbe  father  of  tbe  defendant  and  his  co-ten- 
ant used  the  land  for  tbe  pnrooses  It  was 
capable  of  being  used  and  best  adapted  to. 
As  early  as  1870,  Mr.  Price  built  a  shanty 
on  it  be  paid  taxes  on  It  rented  It  for  some 
time,  and  did  all  that  could  be  required  to 
show  such  acts  of  ownership  as  could  be  ex- 
ercised over  property  of  that  character  and 
locality.  Then  the  record  states:  "Besides, 
all  the  testimony  set  out  in  t>otb  the  afore- 
going bills  of  exception,  wblcb  Is  by  refer- 
ence made  a  part  hereof,  further  testimony 
was  taken,  and  the  defendant  offered  testi- 
mony tending  to  prove  adverse '  possession 
of  the  land  In  controversy  by  defendant  and 
those  In  privity  v^th  him  and  under  whom 
he  claims  from  tbe  date  of  the  deed  from 
Domey  to  Price  and  Legoe  In  1860  down  to 
the  death  of  John  Price,  and  down  to  the 
Institution  of  this  suit"  In  that  connection 
we  might  add  as  a  further  answer  to  the 
argument  of  appellant  that  there  was  no 
evidence  of  any  deed  ever  having  been  In 
existence,  which  had  such  a  description  as 
that  relied  on  to  show  that  the  landing  on 
King's  creek  was  a  parcel  of  land  known 
by  that  name,  that  when  a  party  has  had 
possession  of  property  In  such  way  and  for 
such  time  as  to  make  It  adverse  within  the 
meaning  of  the  law,  a  deed  Is  presumed,  and 
"the  presumption  of  a  grant  Is  an  Inference 
of  law  arising  out  of  a  particular  state  of 
facts,  and  may  exist  although  the  Jury  in 
their  consciences  may  disbelieve  tbe  actual 
execution  of  such  a  grant"  Casey's  Lessee 
V.  Inloes,  1  Gill,  430,  39  Am.  Dec.  658.  So, 
If  there  had  been  any  necessity  for  a  deed 
prior  to  the  one  of  1860,  which  described  the 
parcel  of  land.  It  could  be  presumed  from 
the  adverse  possession. 

We  will  not  prolong  this  opinion  by  dis- 
cussing the  other  questions  raised.  The 
brief  of  the  appellant  presents  lila  theory 
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of  the  ease  wlfli  marked  ability,  and  eon- 
talna  an  Interesting  review  of  the  law  on 
easements  and  other  snbjects,  bnt  the  salient 
I>oInta  in  the  case  are  those  we  have  referred 
to.  We  would  add  that,  in  a  case  of  this 
character,  there  ought  always  to  be  a  survey 
made  nnder  a  warrant  issued  by  the  court 
No  question  was  raised  about  the  right  of  de- 
fendant to  prove  adverse  possession  because 
he  had  not  taken  defense  on  warrant,  and 
we  are  therefore  not  called  upon  to  pass  on 
It  But  when  adverse  possession  is  claimed 
of  a  part  only  of  the  lands  sued  for,  that  la 
nnqnestlonably  the  proper  practice.  Hackett 
▼.  Webster,  87  Md.  405,  65  Atl.  480,  and 
cases  there  cited.  The  record  does  not  satis- 
factorily show  whether  the  proper  entry  was 
made  for  the  land  for  which  there  seems  to 
have  been  a  disclaimer,  but  that  Is  not  In- 
dnded  in  the  exceptions  before  us.  So  far 
as  we  can  determine  from  the  exceptions  In 
the  record,  there  Is  no  ground  for  reversal 
and  the  Judgment  must  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
tb»  costs  above  and  below. 
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(Court  of  Appeals  of  Maryland.    June  1,  1909.) 

L  EVIDENCB  (i  222*>-DECIJkRATI0n8  AOAINBT 

IicncBEST— PBOor  orSciENiXB   ab  to  Mao 

Doo. 

In  an  action  for  being  bitten  by  defend- 
ant's  dog,  based  on  his  negligence  in  setting  it 
at  large  after  being  warned  not  to  do  so,  and 
irben  he  had  good  reasons  to  anspect  that  it 
was  saffering  with  rabies,  his  declaration,  sub- 
sequent to  the  injury  complained  of,  that  his 
hired  man  did  not  want  the  dog  turned  out  be- 
cause he  thought  it  was  mad,  and  so  Informed 
the  defendant,  was  admissible,  as  it  tended  to 
prove  scienter,  and  was  therefore  a  dedarattmi 
against  interest. 

TEd.    Note.— For   other  cases,    see    BvidencSL 
Cent  IMg.  H  768-«08;   Dec  Dig.  |  222.*1 

2.  Appkal  ano  E^rob  (I  1050*)— HAaiojcss 
ESsBOB— Adhibsion   or  Kvidencx. 

In  an  action  for  being  bitten  by  defendant's 
dog,  his  expression  of  regret  at  the  occurrence, 
admitted. in  evidence,  did  credit  as  to  his  hu- 
mane instincts,  and  its  communication  to  the 
iarj  was  not  piejndicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  4153;    Dec.  Dig.  f  1050.*] 

&  Appeai.  Ann  Bbbob  (t  1053*)— Habicless 
Ebbob— ADiiiSBioif  or  Eviobnob. 

In  an  action  for  being  bitten  by  defendant's 
dog,  no  injury  was  done  by  the  admission  of 
testimony  that  he  said  that  he  thought  after- 
wards himself  that  the  dog  had  hydrophobia ; 
die  court  having  properly  instructed  that  he 
was  only  responsible,  if  at  all,  for  the  want  of 

Eroi>er  care  and  caution  in  setting  the  dog  free 
I  disregard  of  previous  advice  and  warning. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4180;  Dec.  Dig.  {  1053.*] 

4.  Animals  (|  74*)— Aonow  fob  Beirs  Bit- 
ter BT  Doo— Relevancy  or  Evidence  ab 
TO  Fba*  or  Htoboprobia. 

In  an  action  for  being  bitten  by  a  dog,  evi- 
dence on  the  part  of  plaintiff  as  to  her  fear  at 


the  time  and  at  tiie  trial  as  to  her  acquiring 
hydrophobia  was'  relevant 

[Ed.    Note.— For   other   cases,    see   Animals, 
De&  Dig.  i  74.*] 

5.  Appeal  ANn  Ebbob  ((  206*)— OBjecnon 
Not  Maob  Below— LdCAni no  Questions  to 
Witness. 

If  questions  are  deemed  objectionable  as 
leading,  objection  thereto  should  be  made  at  the 
time  they  are  asked  of  the  witness,  to  be 
made  a  tesis  for  exception  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1287;   Dec.  Dig.  |  206.*] 

6.  Appeal  and  Ebbob  (I  1053*)— Review  rtr 
Exception  to  Answeb  Sdbsequkntlt 
Stbuok  Out. 

An  exception  to  an  answer  Is  disposed  of 
by  subsequently  granting  a  motion  to  strike  It 
out 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4178;    Dec.  Dig.  {  1053.*] 

7.  Animals  (|  74*)- Action  fob  Being  Bit- 
ten BT  Doo— Admisbibilitt  of  Evidence. 

In  an  action  tor  being  bitten  by  defendant's 
dog  which  he  set  at  large  after  being  warned 
not  to  do  so,  and  when  he  had  res  son  to  sus- 
pect that  it  was  suffering  from  rabies,  defend- 
ant's hired  man  who  had  charge  of  the  dog  in 
defendant's  absence,  and  had  opportunity  te 
observe  its  behavior,  testified  that,  having  ex- 
pressed some  fear  for  his  children,  defendant 
said  not  to  be  so  fearful,  and  that  If  they 
got  bitten,  they  could  go  to  the  city  for  treat- 
ment and  be  well  In  a  short  time.  Held,  that 
this  testimony  was  not  objectionable,  as  it  tend- 
ed to  show  that  the  witness  apprehended  danger 
from  the  dog  and  communicated  his  fears  to  de- 
fendant, whose  answer  was  evidence  from  which 
the  jury  could  form  an  opinion  as  to  whether 
or  not  he  treated  his  servant's  warnings  more 
lightly  than  a  prudent  man  should  have  done 
under  the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Animals,  De& 
Dig.  f  74.*] 

&  Animals  (S  74*)— AonON  roB  Beino  Bny 
ten  by  Dog — Admissibility  of  Evidence— 
Behaviob  or  Doo  on  Pabticulab  Occa- 
sion. 

In  an  action  for  being  bitten  by  a  dog,  tes- 
timony of  defendant's  hired  man  that  the  dog 
took  bold  of  a  stick  which  he  thrust  at  it  when 
it  was  confined,  and  seemed  to  be  cross-  and 
angry,  though  Its  general  disposition  previously 
seemed  to  have  been  good,  was  properly  ad- 
mitted, though  It  did  not  clearly  appear  whether 
this  particular  incident  was  communicated  to 
defendant  the  witness  having  been  given  charge 
of  the  dog,  and  having  told  defendant  on  more 
than  one  occasion  that  it  was  acting  strangely, 
and  that  he  thought  it  was  developing  rabies. 
[Ed.  Note.— For  other  cases,  see  Animals,  Dee. 
Dig.  {  74.*] 

9.  Animals  (|  70*)— Behaviob  or  Viciotxi 
Doo— Knowledok  or  Servant  as  Enowii- 
EDOE  or  Owner. 

Where  defendant  bad  been  told  by  his 
servant  in  charge  of  the  dog  which  bit  plaintiff 
on  more  than  one  occasion  that  the  do^  was 
acting  strangely,  and  from  his  observation  of 
It  he  thought  it  was  developing  rabies,  knowl- 
edge of  the  servant  as  to  its  behavior  at  a 
particular  time  was  nnder  the  circumstances 
knowledge  td  defendant 

[Ed.    Note.— For    other    cases,    see    Animals: 
Cent  Dig.  I  230;   Dec  Dig.  {  70.*] 

10.  Tbial  ({  139*)— Pbovince  op  Coubt  and 
Jury— QCEBTiONs  Rblatino  to  EJvidence. 

The  weight  and  sufiSciency  of  evidence  a^ 
matters  for  the  consideration  of  the  jur; ;    but 


•ror  otlMT  earns  see  i 
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whether  tbei»  be  any  eridenee  or  not  is  for  the 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  H  332,  833,  338-341.  865;  Dec.  Dig.  S 
135.*1 

11.  Evidence  (S  814*)  —  OPimoir  Btidbnob 
Based  on  Hearbat. 

In  an  action  for  being  bitten  by  a  dog,  an 
investigation  whether  it  had  rabies  seemed  to 
have  l>een  scientifically  made  according  to  the 
established  system  in  vogue  at  a  Pasteur  Insti- 
tute, and  all  the  phynicians  who  took  part  in 
it  testified  as  to  their  respective  parts,  making 
a  complete  chain  of  investigation,  and  the  en- 
tries in  the  record  books  and  on  a  card  in  re- 
latiog  thereto  were  admitted  in  connection  with 
their  testimony.  Beld,  that  the  testimony  as 
to  the  result  of  the  experiments  was  admissible 
as  against  an  objection  that  the  opinions  of 
the  witnesses  were  based  on  hearsay  because  all 
the  work  of  making  experiments  at  the  insti- 
tute was  not  done  by  one  person,  but  different 
parts  of  the  process  of  investigation  were  per- 
formed  by   different  members  of  the  staff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  (f  1168-1178;    Dec.  Dig.  8  314.*] 

12.  Appkal  and   Ebbob  (f  242*)— Review- 

SUESTioN  Not  Plaiklt  Appiabiko  to  bx 
EciDED  Below. 

Objection  was  made  in  appellant's  brief  to 
the  evidence  of  a  medical  witness  because  some 
of  bis  testimony  was  ^sed  in  part  on  the  evi- 
dence of  two  witnesses  whom  he  beard  testify 
at  the  trial  below,  and  not  on  a  hypothetical 
statement  of  facts,  but  no  objection  on  this 
ground  appeared  to  have  been  made  at  the  time 
the  evidence  was  given,  and  the  motion  to  ex- 
clade  it  was  based  on  other  grounds  entirely. 
Beld  that,  aa  the  question  did  not  plainly  ap- 
pear to  have  l)een  decided  io  the  court  below. 
It  could  not  be  raised  on  appeal  in  view  of 
Code  Pub.  Gen.  Laws  1904,  art.  5,  i  9.  pro- 
viding that  in  no  cause  shall  the  Court  of 
Appeals  decide  any  qnestion  which  does  not 
plainly  appear  to  have  lieen  tried  and  decided 
by  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  |{  1417-1425;  Dec.  Dig.  S 
242.*] 

18.  Neoliokncx  ({  3*)— What  Constitutes 

Due  Care. 

Care  should  be  commensurate  with  the  ser- 
ious consequence  of  a  miscarriage. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  5;   Dec.  Dig.  I  8.*] 
14.  Animals  (8  68*)— Doo  Suspected  of  Ht- 

D80PH0BIA— DUTT    OF    OWNBB    TO    PBKVBHT 

Injuries. 

Whenever  there  is  any  reason  to  suspect 
that  a  dog  has  hydrophobia,  the  gravity  of  the 
disease  mskes  it  incumbent  on  the  owner  or 
keeper  to  be  very  careful  and  use  every  pre- 
caution to  prevent  its  inflicting  an  injury  on 
others. 

[Eld.    Note.— For   other   cases,    see    Animals, 
Cent  Dig.  M  22.V226;    Dec.  Dig.  i  6S.*] 
16.  Anihalb  ({  68*)— Dos  Suspected  of  Ht- 

DBOPHOBIA  —  SUFFICIENCT    OF    CaUTION    TO 

fBEVENT  Injury, 

When  defendant  was  informed  by  his  hired 
man  in  charge  of  bis  dog  that  it  was  acting 
strangely  and  that  he  thought  someth'ng  un- 
usual was  the  matter,  defendant  directed  its 
confinement,  but  made  light  of  his  servant's  sug- 
gestion that  it  was  developing  hydrophobia,  and 
a  few  days  thereafter  turned  it  loose  with  in- 
stmctions  to  the  servant  to  shoot  it  if  it  acted 
■napicionsly.  The  dog  then  appeared  to  be  all 
right,  except  that  he  was  barking  in  the  stall 
where  it  was  confined.  About  an  hour  later 
it  bit  plaintiff  in  the  wrist  about  a  quarter  of 


a  mile  away  from  defendant**  bonse.  ffeM, 
that  the  precautions  taken  were  insufficient, 
and  the  court  properly  refused  to  direct  a  ver^ 
diet  for  defendant 

[Ed.  Note.— For  other  cases,  see  Animal*, 
Cent  Dig.  |{  225-226;    Dec.  Dig.  S  68.*] 
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Action  by  Marcia  E.  Brady  against  Walter 
H.  Buck.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Argued  before  BOYD,  O.  J^  and  BRIS- 
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INGTON,  THOMAS,  and  HENRY,  JJ. 

C.  Baker  Clotworthy,  for  appellant  Z 
Howard  Isaac,  for  appellee. 

WORTHINOTON,    J.     Tbls   action    was 

brought  by  the  appellee  against  the  appel- 
lant to  recover  damages  for  injuries  suS' 
talued  by  the  plaintiff  from  the  bite  of  a 
dog  belonging  to  defendant  The  gravamen 
of  the  action  is  negligence  on  the  part  of  tbe 
defendant  in  setting  the  dog  at  large  after 
being  warned  not  to  do  so,  and  when  he  had 
good  reason  to  suspect  that  the  animal  was 
suffering  with  rabies  or  hydrophobia. 

It  api>ear8  that  Mr.  Buck  is  an  attorney  at 
law,  practicing  his  profession  In  Baltlmor* 
city,  but  having  his  residence  In  Baitimor* 
county.  At  his  country  place  was  a  band- 
some  young  collie  dog  belonging  to  him, 
which  was  proven  to  have  been  naturall} 
of  a  quiet  and  gentle  disposition,  and  there 
also  in  his  employ  was  a  man  of  all  work 
by  tbe  name  of  Amos  Triplett  Tbe  defend- 
ant usually  went  to  his  office  In  tbe  dty 
early  in  the  morning  and  returned  to  bis 
borne  In  tbe  evening.  On  Wednesday  even- 
ing November  20,  1907,  as  the  defendant  and 
bis  hired  man  were  on  their  way  home  from 
the  railroad  station,  Triplett  Informed  hla 
master  that  tbe  dog  bad  been  acting  strange- 
ly, that  it  was  restless,  running  about  the 
place  and  barking,  and  that  be  thought  there 
was  something  unusual  the  matter  with  tbe 
dog.  Thereupon  the  defendant,  as  a  precau- 
tion, directed  Triplett  to  confine  tbe  dog. 
Other  conversations  took  place  between  tbe 
defendant  and  Triplett  concerning  the  an- 
imal, in  which  Triplett  stated  that  the  dog 
was  acting  suspiciously,  and  expressed  his 
apprehension  tbat  the  dog  was  developing 
hydrophobia,  but  tbe  defendant  made  light 
of  the  suggestion,  and  told  the  man  not  to 
be  so  fearful.  On  Saturday  afternoon,  No- 
vember 23d,  tbe  defendant,  being  at  home 
and  hearing  the  dog  barking  in  the  stall 
where  it  was  confined,  went  to  look  at  It. 
He  says  in  his  testimony  that  the  dog  ap- 
peared to  be  all  right,  except  lie  was  bark- 
ing. He  inquired  of  Triplett  If  the  dog  bad 
been  fed  and  watered,  and,  being  told  that 
it  had,  he  resolved  to  turn  the  dog  loose. 
But  Triplett  was  still  apprehensive,  so  de- 
fendant got  an  old  shotgun,  loaded  It,  and 
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gave  it  to  Triplett  with  Instructions  to  shoot 
the  dog  as  It  came  out  If  It  acted  suspicious- 
ly. The  dog  was  then  set  free.  It  went 
first  to  Its  master,  who  patted  It,  and  then 
to  the  house,  where  Mrs.  Buck  says  she  saw 
it  eating,  that  she  patted  it,  and  that  the 
dog  acted  as  he  naturally  did  at  any  time. 
About  an  hour  later  the  plalntlfT  was  bitten 
in  the  wrist  by  the  dog  near  her  home,  about 
a  quarter  of  a  mile  distant  from  Mr.  Buck's 
house,  while  getting  a  piece  of  wood  along 
the.  roadside.  Triplett  testified:  That  on 
Wednesday  he  observed  the  dog  acting  in 
an  unusual  manner.  It  was  restless,  running 
about  the  lot  and  showing  unusual  symp- 
toms. That  by  Mr.  Buck's  direction  he  con- 
fined the  dog.  That  all  the  while  It  was 
confined  the  dog  was  barking  and  yelping. 
That  he  tried  to  attract  the  dog's  attention, 
but  It  would  not  respond.  That,  when  Mr. 
Buck  suggested  on  Saturday  turning  the 
dog  loose,  he  told  him  he  did  not  think  the 
dog  was  safe  to  be  turned  out;  that  he 
thought  the  dog  was  getting  hydrophobia. 
The  subsequent  history  of  the  dog  is,  in  ef- 
fect, that  it  traveled  with  its  head  down, 
snapping  at  the  ground;  that  its  tail  was 
han^g  low  between  its  hind  legs;  and  that 
it  made  a  peculiar  snorting  noise.  It  travel- 
ed several  miles  from  Its  home,  and  at  about 
5  o'clock  the  same  evening  was  killed  by  a 
young  man  for  biting  his  pet  pig.  Several 
witnesses  who  saw  It  meanwhile  as  it  trav- 
eled the  road  testified  that  it  acted  quite 
naturally  so  far  as  their  observation  went. 
A  few  days  after  being  killed,  Its  head  was 
taken  to  the  Pasteur  Institute,  where  certain 
tests  were  made  to  discover  If  the  dog  was 
afflicted  with  rabies  or  not  By  advice  of 
physicians  there.  Miss  Brady  attended  the 
dty  hospital,  and  for  21  days  took  the  Pas- 
teur treatment  for  the  prevention  of  hydro- 
phobia. The  verdict  of  the  Jury  was  for 
$1,000,  upon  which  judgment  was  entered, 
and  the  defendant  has  appealed. 

There  are  14  bills  of  exception  in  the  rec- 
.ord,  13  to  the  testimony,  and  1  to  the  prayers, 
all  of  which  we  will  now  proceed  to  consid- 
er in  their  order. 

The  first  and  second  exceptions  relate  to 
a  conversation  that  took  place  between  the 
plaintiff  and  defendant  subsequent  to  the 
Injury  complained  of.  At  the  trial  of  the 
case  In  the  court  below  Miss  Brady,  In  an- 
swer to  questions,  stated  that  Mr.  Buck  in 
that  conversation  expressed  his  regret  at  the 
occurrence,  and  said  that  his  man  did  not 
want  him  to  turn  the  dog  out,  because  he 
thought  the  dog  was  mad,  and  that  he  him- 
self afterwards  thought  the  dog  had  hydro- 
phobia. The  declaration  that  Triplett  did 
not  want  the  dog  turned  out  because  he 
thought  it  was  mad  was  certainly  admissi- 
ble, as  it  tended  to  prove  scienter  on  de- 
fendant's part,  and  was  therefore  a  declara- 
tion ag^alnst  interest  The  expression  of  his 
regret  at  the  occurrence  did  credit  to  his  hu- 
mane instincts,  and  Its  communication  to 


the  Jury  could  not  therefore  prejudice  him. 
The  testimony  to  the  effect  that  tlie  defend- 
ant said  he  thought  afterwards  himself  that 
the  dog  had  hydrophobia  could  do  him  no 
Injury,  as  under  the  very  proper  instruc- 
tions of  the  court  he  was  only  responsible,  if 
at  all,  for  the  want  of  proper  care  and  cau- 
tion in  setting  the  dog  free  In  disregard  of 
the  previous  advice  and  warning  given  him 
by  Amos  Triplett 

The  third  and  fourth  exceptions  were  to 
the  following  questions  put  to  Miss  Brady: 
"Q.  Did  you  have  any  fear?  Q.  Have  you 
any  fear  now?"  To  the  first  question  the 
witness  answered:  "Well,  I  didn't  know.  I 
thought  I  might  get  the  hydrophobia.  I 
didn't  know  this  was  a  sure  cure  or  not" 
To  the  second  question  she  answered:  "Yes, 
sir;  I  still  worry  about  it."  We  think  the 
lower  court  rightly  permitted  t^hese  questions 
to  be  answered.  In  Godeau  v.  Blood,  52  Vt 
251,  36  Am.  Rep.  751,  the  court  said:  "The 
apprehension  of  poison  from  the  bite  of  the 
dog,  and  the  fear  and  solicitude  as  to  evU 
results  therefrom — all  pain,  anguish,  solici- 
tude, occasioned  by  the  bite — were  proper 
matters  for  consideration  by  the  jury  In  es- 
timating the  damages."  In  Friedmann  v. 
McGowan.  1  Pennewlll  (Del.)  439,  42  Atl. 
723,  the  court  held  that  the  following  ques- 
tion was  relevant,  though  objectionable,  be- 
cause leading:  "Have  you  or  not  been  afraid 
of  hydrophobia  ever  since  you  were  bitten 
by  the  dog?"  In  neither  of  these  cases  was 
there  any  evidence  that  the  dog  was  rabid. 
In  this  case  there  was  evidence  tending  to 
show  that  the  dog  was  aflllcted  with  hydro- 
phobia, and  we  think  the  evidence  was  rele- 
vant If  the  form  of  the  questions  was 
deemed  objectionable  on  the  ground  that 
they  were  leading,  such  objection  should 
have  been  made  at  the  time  they  were  asked 
of  the  witness.    Jones  v.  Jones,  36  Md.  447. 

The  fifth  exception  was  disposed  of  by  the 
granting  subsequently  of  a  motion  to  strike 
out  the  answer  excepted  to. 

The  sixth  and  seventh  exceptions  were  tak- 
en to  the  following  questions  and  answers: 
"Q.  What,  if  anything,  was  said  by  Mr.  Buck 
of  the  treatment  of  hydrophobia  at  the  time 
you  let  the  dog  loose?  A.  Well,  I  express- 
ed some  fear  for  my  children,  and  he  said 
not  to  be  so  fearful.  He  said.  If  they  got 
bitten,  they  could  just  go  to  the  city  and 
have  the  juice  Inserted  Into  them,  and  they 
would  be  well  in  a  short  time.  Q.  Just  tell 
his  exact  words?  A.  Well,  he  said:  'Don't 
be  so  fearful.  If  they  do  get  bitten,  you 
can  go  to  town  to  that  Dutchman  and 
have  the  juice  squirted  into  them,  and  they 
will  be  well  before  night'  That  is  the  best 
of  my  Judgment  his  words."  We  see  no  ob- 
jection to  this  testimony.  It  tended  to  show 
that  Triplett  seriously  apprehended  danger 
from  the  dog,  and  that  he  communicated  his 
fears  to  the  defendant  The  defendant  In 
his  testimony  said  "that  Triplett  was  a  rea- 
sonably intelligent  man,  though  a  little  ap- 
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prehenalve  and  nerrons.  That  he  wan  a  very 
good  man,  and  told  ererything  in  a  straight 
way."  As  Trlplett  was  given  charge  of  the 
dog  in  Mr.  Buck's  absence  from  home,  and 
had  ample  opportunity  to  observe  the  dog's 
behavior,  the  answer  complained  of  was  evi- 
dence from  which  the  Jury  could  form  an 
opinion  as  to  whether  or  not  the  defendant 
treated  Trlplett's  warnings  more  lightly  tliau 
a  prudent  man  should  have  done  under  the 
circumstances. 

The  eighth  exception  was  to  the  admissi- 
bility of  evidence  concerning  the  dog's  ue- 
havlor  on  an  occasion  when  Trlplett  thrust  a 
Stick  at  it  while  it  was  confined.  Trlplett 
testified  that  the  dog  took  hold  of  the  stick, 
and  seemed  to  be  cross  and  angry,  though 
its  general  disposition  previously  had  been 
good.  It  does  not  clearly  appear  from  the 
evidence  whether  this  particular  Incident 
was  communicated  to  Mr.  Buck  or  not,  but 
Trlplett  did  tell  the  defendant  on  more  than 
one  occasion  that  the  dog  was  acting  strange- 
ly, and  from  his  observation  of  It  he  thought 
the  animal  was  developing  rabies.  Besides 
this,  Trlplett  was  given  charge  of  the  dog, 
and  under  such  circumstances  knowledge  of 
the  servant  is  the  knowledge  of  the  master. 
In  the  case  of  Baldwin  v.  Casella,  L.  R.  7 
Ezch.  325,  an  ordinary  carriage  dog  was  kept 
in  a  stable  of  the  defendant,  and  was  under 
the  care  and  control  of  the  defendant's  coach- 
man, who  lived  there.  The  dog  was  known 
to  the  Coachman  to  be  cross  and  to  have 
knocked  down  a  child  and  scratched  it.  The 
defendant,  however,  supposed  the  dog  to  be 
harmless,  and  allowed  it  to  play  with  his 
children.  In  an  action  by  an  infant  for  a 
bite  inflicted  by  the  dog,  a  verdict  was  found 
for  the  plaintiff.  In  that  case  Sir  Samuel 
Martin  said :  "The  dog  was  kept  in  defend- 
ant's stable  and  the  defendant's  coachman 
was  appointed  to  keep  it  The  coachman 
knew  the  dog  was  mischievous,  and  it  is  im- 
material whether  he  communicated  that  fact 
to  the  master  or  not  His  knowledge  was 
the  knowledge  of  the  master."  We  find  no 
error  In  the  ruling  of  the  court  on  the  eighth 
exception. 

The  ninth,  tenth,  and  eleventh  exceptions 
relate  to  substantially  the  same  kind  of  evi- 
dence that  we  considered  under  the  first  and 
second  exceptions,  and  what  we  there  said 
disposes  of  these  also. 

The  twelfth  and  thirteenth  exceptions  were 
taken  to  the  refusal  of  the  trial  court  to 
strike  out  the  opinion  evidence  of  Drs.  Kei;rle 
and  Haines,  two  physicians  from  the  Pasteur 
Institute  in  Baltimore,  both  of  whom  testi- 
fied that  from  their  investigation  of  the  dog's 
head  the  animal  had  hydrophobia.  The 
ground  for  tt^e  motion  to  strike  out  was  that 
all  the  work  of  making  the  experiments  at 
the  institute  was  not  done  by  one  person,  but 
that  dUferent  parts  of  the  process  of  investi- 
gation were  performed  by  different  members 
of  the  state  employed  there,  and  that,  there- 
fore, the  witnesses'  opinions  were  based  up- 


on hearsay.  The  testimony  of  all  three  of 
the  persons  who  took  part  in  the  tests  was 
admitted  subject  to  exception.  Dr.  Herbert 
H.  Haines  testified  that  he  bad  been  Dr. 
Kelrle's  assistant  at  the  city  hospital  for 
four  years ;  that  be  made  the  preliminary 
test,  and  that  It  was  positive,  indicating  hy- 
drophobia ;  that  he  was  in  the  coui'troom 
and  heard  the  testimony  of  Miss  Brady  and 
of  Amos  Trlplett,  and  that,  if  the  facts  stat- 
ed by  them  were  true,  the  history  of  the  dog 
was  typical  of  a  mad  dog;  that  his  opinion 
based  on  bis  examination  and  the  history 
was  that  the  dog  had  hydrophobia,  but  be 
would  not  swear  to  it  as  a  fact  Dr.  C.  U. 
McCIean  testified  that  he  had  been  assistant 
to  Dr.  Keirle  in  the  Pasteur  Institute  for 
two  years ;  that  his  work  In  November,  1907, 
was  done  immediately  under  Dr.  Haines, 
who  was  his  senior  at  the  time  in  charge  of 
the  laboratory ;  that  be  took  out  the  medulla 
from  the  dog's  head,  and  put  it  in  a  tube 
with  glycerin,  and  labeled  the  tube ;  -  that 
subsequently  he  Inoculated  two  rabbits  witb 
virus  from  this  tube,  and  put  them  in  a 
box;  that  the  box  was  labeled  with  a  card 
label ;  that  be  made  the  entries  in  the  record 
book  and  on  the  card  label.  The  record 
book  and  card  label  were  then  offered  in  evi- 
dence, without  objection.  Both  the  card  and 
the  record  book  contained  the  following 
entries  among  others:  "No.  C74.  Brady. 
Box  E."  Both  the  rabbits  appear  to  have 
been  gray  in  color,  as  that  word  appears 
twice  in  the  record  book  and  twice  on  the 
card  label.  One  rabbit  died  prematurely,  and 
the  letters  "P.  D."  were  written  before  the 
word  "Gray"  on  the  card  label.  Before  the 
other  word  "Gray"  on  the  card  was  an  "O," 
In  red  Ink,  put  there  by  Dr.  Keirle,  to  Indl- 
cate  that  that  rabbit  developed  rabies.  The 
witness  was  then  asked  what  opportunity 
there  was  for  mistake  in  making  the  experi- 
ments, and  replied  that:  "There  was  no 
more  liability  of  error  than  there  was  in  any 
other  scientific  work."  Dr.  Keirle  testified 
that  from  the  books  and  records  the  dog 
bad  hydrophobia.  The  defendant's  motion  to 
strike  out  testimony  was  directed  only 
against  that  of  Drs.  Keirle  and  Haines.  Dr. 
McClean's  was  not  objected  to.  In  Owen's 
Case,  67  Md.  313,  10  Ati.  210,  212,  302,  this 
court  said,  quoting  from  JEtna  Ins.  Co.  v. 
Welde,  9  Wall.  677,  19  L.  Ed.  810:  "There 
can  be  no  doubt  but  the  day  books  and  ledger, 
the  entries  in  which  were  testified  to  be  cor- 
rect by  the  persons  who  made  them,  were 
properly  admitted.  They  would  not  have 
been  evidence  per  se,  but  with  the  testimony 
of  the  witnesses  accompanying  them  all  ob- 
jection was  removed."  Dr..  McGIean  testified 
that  be  did  the  work  of  inoculating  the  rab- 
bits and  made  the  entries,  and  that  Dr.  Keir- 
le made  the  "O"  in  red  Ink  to  indicate  that 
one  of  the  rabbits  inoculated  by  him  died  of 
rabies.  The  weight  and  sufilciency  of  evi- 
dence are,  of  course,  matters  for  the  con- 
sideration of  the  Jury,  but  whether  there  be 
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any  evidence  or  not  la  a  question  for  the 
court  In  this  case  the  Investigation  to  dis- 
cover vrhetber  the  dog  had  rabies  or  not 
aeenos  to  have  been  adentiflcally  and  care- 
fully made  according  to  the  established  sys- 
tem In  vogue  at  the  Pasteur  Institute.  All 
the  physicians  who  took  part  in  the  experi- 
ments testified  as  to  the  part  performed  by 
them,  respectively,  thus  making  a  complete 
chain  of  investigation,  and  the  entries  In  the 
record  books  and  on  the  card  were  admitted 
in  connection  with  the  testimony  of  the  wit- 
nesses. We  think  that,  under  the  clrcum- 
Btances,  the  testimony  as  to  the  result  of 
the  experiments  was  admissible. 

Objection  is  also  made  In  the  brief  of  the 
appellants  to  the  evidence  of  Dr.  Haines,  be- 
cause some  of  his  testimony  was  based  In 
port  upon  the  evidence  of  two  witnesses 
whom  be  heard  testify  at  the  trial  of  the 
case  below,  and  not  upon  a  hypothetical  state- 
ment of  facts.  Edelin  v.  Sanders,  8  Md.  118. 
But  no  objection  on  this  ground  appears  to 
have  been  made  to  this  evidence  at  the  time 
It  was  given,  and  the  motion  to  exclude  Is 
based  on  other  grounds  entirely.  As  the 
question  does  not  plainly  appear  to  have 
been  decided  by  the  court  below,  it  cannot 
be  raised  on  appeal.  Code  Pub.  Gen.  Laws 
1904,  art  5,  g  9.  No  question  was  asked  Dr. 
Haines  based  upon  evidence  In  the  case,  and. 
If  the  point  now  raised  was  deemed  impor- 
tant, objection  to  the  doctor's  statement 
should  have  been  made  at  the  time  in  the 
coprt  below. 

The  fourteenth  exception  is  to  the  ruling 
of  the  trial  court  upon  the  prayers.  The  de- 
fendant's first  prayer,  which  was  rejected, 
asked  the  court  to  Instruct  the  jury  that 
their  verdict  must  be  for  the  defendant.  In 
defense  of  this  prayer,  the  learned  counsel 
for  the  defendant  says  in  his  brief  that  hy- 
drophobia was  not  proved,  and,  "if  the  dog 
did  not  have  hydrophobia,  there  was  no  neg- 
ligence to  be  Imputed  to  the  defendant,  be- 
canse  the  dog  was  conceded  to  be  of  an  af- 
fectionate and  gentle  disposition."  But  It 
could  not  be  declared  as  a  matter  of  law 
that  in  turning  the  dog  loose  with  the  knowl- 
edge be  possessed  at  the  time  of  its  behavior 
under  the  observation  of  his  man  Trlplett 
the  defendant  acted  with  that  degree  of  cau- 
tion which  is  required  of  a  reasonably  pru- 
dent man  under  such  circumstances.  Wheth- 
er the  dog  was  mad  or  not  may  be  matter 
of  suspicion,  and  yet  it  was  not  enough  for 
defendant  to  say:  "I  did  use  a  certain  pre- 
caution." He  ought  from  the  grave  nature 
of  the  disease  suggested  to  him  to  have  put 
it  out  of  the  animal's  power  to  do  harm. 
Addison  on  Torts,  {  264;  Jones  v.  Perry,  2 
Ikpinasse,  482.  The  care  should  have  been 
commensurate  with  the  serious  consequences 
of  a  miscarriage.  Bishop  on  Noncontract 
Law,  g  123S.  Whenever  the  owner  of  a  dog 
has  reason  to  even,  suspect  that  the  animal 


may  be  afflicted  with  hydrophobia.  It  becomes 
his  duty  to  be  very  circumspect  and  to  use 
every  precaution  to  prevent  the  animal  from 
inflicting  an  injury  on  any  creature.  We 
cannot  say  thq  precaution  here  was  suffi- 
cient and  think  the  court  below  was  right 
in  rejecting  this  prayer. 

We  have  examined  the  other  rejected  pray- 
ers of  the  defendant  and,  without  discussing 
them  In  detail,  we  think  they  were  properly 
rejected.  An  examination  of  all  the  instruc- 
tions actually  granted,  taken  together,  con- 
vinces us  that  the  case  was  fairly  and  prop- 
erly  submitted  to  the  Jury. 

Finding  no  reversible  error  in  any  of  the 
mllngB  of  the  lower  court,  the  Judgment  will 
be  affirmed. 

Judgment  affirmed,  with  costs. 


(UO  HA.  MS) 
POPB  et  al.  V.  WHITRIDGB  et  aL 
(Court  of  Appeals  of  Maryland.    May  20, 1909.) 

L  Appeai,  and  Bbbob  (J  917*)  —  Pbesump- 

Tioira— Decision  on  Deuubbbb. 

Where  a  demurrer  was  filed  to  a  petition 
for  mandamus  and  does  not  appear  to  have 
been  directly  passed  upon,  it  will  be  deemed  up-' 
on  appeal  to  have  been  overruled,  where  the 
case  proceeded  to  trial  on  its  merits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3707;   Dec  Dig.  I  917.»] 

2.  Mandamus  ({  187*)— AffeaI/— Scope  or 
Bevikw. 

On  appeal  in  mandamus  proceedings  tried 
by  the  court,  the  whole  record  will  be  reviewed, 
and,  while  formal  bills  of  exception  are  not 
necessary,  rulings  complained  of  by  either  party 
must  be  distinctly  presented  by  written  objec- 
tions filed  or  by  proper  notations  made  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Mandamas, 
Cent  Dig.  g  432;   Dec.  Dig.  g  187.*] 

3.  ANIMAU    (g     39*)— SOCIETT    FOB     Pbeven- 

noN  OF  Gbueltt— Election  of  Dibectobs 
—  Quaufioation  of  Votbbs  —  Statutobt 

.  PBOVIEtfONS. 

After  an  election  of  directors  by  a  society 
for  the  prevention  of  cruelty  to  animals,  Laws 
1908,  p.  1210,  c.  77,  was  enacted,  providmg  for 
a  special  election  of  directors  for  the  society  on 
April  10th  of  the  same  year,  and  providing  that 
memt>er8  of  the  society  could  vote  who  bad  ac- 
tnslly  become  members  on  or  before  March  7, 
1908,  and  who  had  paid  their  membership  dues 
for  1907  or  1908.  Held,  that  new  members 
elected  after  the  first  election  and  before  March 
7,  1908,  who  had  paid  their  dues  between 
March  7th  and  April  lOtb,  and  members  who 
were  such  before  the  former  election  and  bad. 
not  resigned  and  had  paid  their  dues  for  1907 
or  1908  prior  to  the  beginning  of  the  special 
election,  were  entitled  to  vote  thereat 

[Ed.    Note.— For   other   cases,   see   Animals, 
Cent  Dig.  g  99;    Dec.  Dig.  g  39.*] 

4.  Animals  (g  39*)  —  Socibtt  fob  Pbeven- 
TION  OF  CsnELTT— Election  of  Dibectobs 
—Qualification  of  Voters. 

A  member  of  the  society,  who  bad  not 
resigned  or  withdrawn,  but  bad  failed  or  neg- 
lected to  pay  his  annual  dues  in  some  one  or 
more  years,  bat  who  was  still  carried  on  the 
society's  books  as  a  member,  was  quallGed  to 
vote  at  the  special  election,  provided  his  dues 
were    paid    or   lawfully    tendered    for   the   jear 
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1907  or  1908,  where  fhe  allowance  of  rach  a 
practice  was  cuBtomary  by  the  society. 

[£}d,    Note. — For   other    cases,   see   Animals, 
Cent.  Dig.  «  89 ;    Dec.  Dig.  (  39.*] 

5.  Animals    (J   39*)— Societt    fob   Pbevkw- 

TION    OF   CbUKLTT— BUtCTION   OF  DlBEOTOBS 

— QuauficaAon  OF  VoTBBa. 

Persons  who  on  one  or  more  occasions  gave 
a  donation  to  the  society  for  some  specific  pur- 

£08e,  but  not  for  the  purpose  of  becoming  mem- 
ars,  and  who  were  not  carried  on  the  books  as 
such,  were  not  in  fact  members,  and  were  not 
entitled  to  vote. 

[£}d.    Note.— For    other   cases,   see   Animals, 
Cent  Dig.  |  99;   Dec.  Dig.  {  89.*] 

6.  Animals  (§  39*)— Societt  fob  Pbxvbntiok 
OF  Cbdelty  —  ESlection  of  Dibkotobs  — 
Qualification  of  Votebs. 

Ihe  notation  by  the  society's  boolckeeper 
on  the  membership  book  after  the  name  of  a 
member  for  any  year  that  he  "deciined  to  pay," 
"refused  to  pay,"  "resigned,"  or  "asked  name  to 
be  taken  off,"  should  be  presumed  to  have  been 
done  by  the  authority  of  the '  society  and  to 
have  terminated  the  membership  of  such  person, 
so  that  he  could  not  vote  at  the  special  election, 
unless  clearly  shown  to  have  been  done  in  error, 
or  unless  the  member  had  been  dnly  reinstated 
according  to  the  custom  and  practice  of  the  so- 
ciety. 

[Ed.    Note. — For    other   cases,    see   Animals, 
Cent.  Dig.  {  99;   Dec.  Dig.  {  39.*] 

7.  Animals  ((  39*}— Societt  fob  Pbevehtion 
OF  Cbueltx  —  Election  of  jjibectobs  — 
Right  to  Vote. 

While  ordinarily  honorary  members  of  a 
society  have  no  share  in  its  management,  a 
person  who  had  been  a  member  in  the  society 
for  over  20  years  and  an  honorary  member  since 
1901,  had  always  attended  its  meetings  and 
voted  without  objection,  and  had  made  large 
donations  to  the  society,  was  a  member  entitled 
to  vote  at  the  special  election. 

[Ed.    Note. — Kor   other   cases,    see    Animals, 
Cent.  Dig.  i  99;    Dec.  Dig.  |  39.*] 

8.  Animals  (ji  39*)  —  Societt  fob  Pbeven- 
TION  of  Ob  ueltt— Election  of  Dibbotobs 
— Qualification  of  Votebs. 

'Ihe  by-laws  of  the  Maryland  Society  for 
the  Preveution  of  Cruelty  to  Animals  of  Bal- 
timore City  provided  that  active  members 
should  be  entitled  to  vote  for  directors,  and  that 
members  paying  annually  $5  or  more  should  be 
considered  active  members.  Laws  1908,  p. 
1210,  c.  77,  providing  for  a  special  election  of 
directors  of  the  society,  omits  the  word  "active" 
before  the  word  "members"  in  the  provision 
that  members  who  had  joined  before  a  specified 
time  and  bad  paid  their  dues  should  be  entitled 
to  vote  at  the  special  election.  Held,  that  mem- 
bers who  ordinarily  were  not  considered  active 
members  and  had  contributed  annually  less 
than  $5  were  entitled  to  vote  at  the  special 
election. 

[E!d.    Note. — For    other   cases,    see    Animals, 
Cent.  Dig.  I  99;   Dec.  Dig.  {  39.*] 

9.  Animals  ({  89*)— Societt  fob  Pbbvbntior 
OF  Cb UELTT  —  Payment  of  Ddis  —  Ao- 
cbptance— Specific  Amount. 

On  the  day  of  such  election  of  directors, 
the  cashier  of  a  bank  handed  t^e  society  treas- 
urer a  sum  of  money  and  a  list  of  names  of 
persons  supposed  to  be  members  of  the  society, 
with  the  understanding  that  the  dues  of  such  of 
them  as  should  be  allowed  to  vote  should  be 
taken  out  of  the  sum  and  the  residue  returned 
to  the  bank.  The  treasurer  took  the  money, 
but  immediately  lianded  it  back  to  the  cashier, 
who  turned  it  over  to  the  teller.  The  money 
was  not  put  to  the  treasurer's  credit  either  as 
treasiTPr  or  in   b'"!  nHvnte  capacity.     The  day 


after  the  election,  the  president  of  the  bank 
handed  the  society  treasurer  a  sam  as  dues  of 
eight  of  the  persons  whose  names  had  been  on 
the  list  and  who  had  been  allowed  to  vote. 
Held,  that  the  transaction  did  not  amount  to 
a  valid  payment  on  the  day  of  election  <tf  the 
dues  of  the  eight  persons,  and  they  were  not 
entitled  to  vote,  since  there  was  no  acceptance 
of  any  specific  sum  b^  the  treasurer  of  the  so- 
ciety and  no  appropriation  of  any  certain  sum 
to  the  dues  of  any  member. 

[Ed.    Note.— For   other    cases,    see    Animsln, 
Cent.  Dig.  {  99 ;   Dec  Dig.  {  39.*] 

10.  Animals  (|  39*)— Socibtt  fob  Pbxteh* 

TION   OF  CbUELTT  —  RiOHT  OF  MSMBEBS  TO 

Votb:— Tendeb  of  Dttbs. 

The  transaction  did  not  constitute  a  good 
tender  of  payment,  because  it  was  made  to  de- 
pend on  a  contingency  that -could  not  happen 
until  the  election  had  actually  taken  place, 
while  to  effectuate  a  tender  it  must  be  absolute 
and  unconditional. 

[Ed.    Note.— For   other  cases,   see   Animals, 
Cent.  EHg.  i  99 ;   Dec.  Dig.  f  39.*] 

11.  Animals  (S  39*)— Societt  fob  Pbeveh- 
TioN  of  Cbueltt  —  Dues  of  Mbmbebs  — 
Sufficienct  of  Tendeb. 

Where  ttie  headquarters  of  the  society  was 
located  at  a  place  where  a  bookkeeper  was  in 
chaige  of  the  books  and  duly  bonded  and  au- 
thorized to  receive  membership  dues,  keeping 
the  books  of  account,  and  the  dues  of  members 
had  been  invariably  paid  to  the  bookkeeper 
there  for  a  long  period,  she  making  the  proper 
entries  on  the  books  and  depositing  the  money 
to  the  treasurer's  account,  a  tender  of  mem- 
bers' dues  made  there  was  good,  though  the 
president  of  the  socie^  had  shortly  before  di- 
rected the  bookkeeper  to  receive  no  more  dnes 
and  ordered  them  to  be  paid  to  the  treasurer  at 
his  private  office  at  another  location,  in  the  ab- 
sence of  any  good  reason  for  the  change  of 
place  of  payment 

[EM.    Note.— For   other   cases,    see   Animals, 
Cent  Dig.  i  99 ;   Dec.  Dig.  I  39.*] 

12.  Cobpobationb  (§  283*)— Election  of  Di- 
bectobs  —  Pboxies  of  Membebs  —  Deteb- 
mination  of  Questions  on  Account  or 
Votes. 

If  a  member  of  a  corporation  gave  proxies 
to  eaciv  of  two  factions  at  an  election  for  di- 
rectors, the  proxy  last  given  should  be  deemed  a 
revocation  of  all  former  proxies;  but  if,  where 
two  such  proxies  with  the  ballots  attached  were 
presented,  it  could  not  be  determined,  from  an 
inspection  of  the  proxies  themselves,  which  was 
last  given,  they  should  both  be  rejected,  unless 
the  member  giving  them  were  present  to  de- 
clare which  was  the  latest,  in  the  absence  of 
fraud  or  mistake,  and  the  election  should  not  be 
delayed  to  determine  the  question  by  witnesses. 
[Bid.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S  1212;    Dec.  Dig.  i  2^.*] 

13.  cobpobations  (§  283*)— election  of  dl- 
bectobs — Contest— Vote  Cast  Undeb  Rb- 
VOKED  Pboxt. 

If  the  revocation  of  a  proxy  to  vote  at  an 
election  of  corporate  directors  was  duljr  pre- 
sented to  the  judges  of  election,  or  was  in  the 
hands  of  the  person  holding  the  proxy,  or 
known  to  him,  the  ballot  attached  thereto 
should  not  be  counted  upon  a  contest  of  the 
election. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1217;    Dec.  Dig.  i  283.*] 

14.  Cobpobationb  (8  283*)— Election  of  Di- 
BECTOBS— Contest^Codntino    Pboxies. 

Upon  a  contest  of  the  election  of  directors 
of  a  corporation,  proxies  to  which  no  ballotB 
were  attached  should  not  be  counted,  espwially 
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where  two  ballots  were  In  the  same  envelope 
with  no  proxies  attached. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tiona.  Cent.  Dig.  {  1217 ;   Dec  Dig.  i  283.*J 

15.  COBFOBATJORS  ({  283*)— EjiiKcnoR  or  Di- 

SBCTOBS— CONTESX--QU£a'noN     FOB    JUBT. 

Whether  a  person  had  tendered  his  ballot 
and  proxy  to  judges  of  election  at  an  election 
for  directors  of  an  incorporated  society,  and 
whether  another  had  paid  a  sum  as  a.  member- 
ship fee,  entitling  him  to  vote,  or  had  paid  it 
as  a  mere  donation,  were  questions  of  tact  to 
be  determined  by  the  trial  court  in  a  contest  of 
the  election. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1230;    Dec.  Dig.  ^  283.*] 
IS.  Appkai.  and  Ebbob  (i  1047*)— Rkvuw— 

HABHI.E8S   H^BOB. 

The  refusal  of  the  court,  in  a  contest  of  the 
election  of  corporate  directors,  to  permit  the 
ballots  and  proxies  cast  to  be  brought  into 
court  for  inspection,  was  not  prejudicial,  where 
they  were  subsequently  brought  in  and  in- 
spected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4133;  Dec  Dig.  f  1047.*] 
17.  Mandamus    (I    187*)— Mandauitb    Ink*- 

fectuai/— expibation  ot  tsbh  01*  omcb— 

Bkuand  fob  Amendment. 

Where,  in  mandamus  to  compel  installa- 
tion of  candidates  for  directors  in  a  corporation- 
alleged  to  have  been  elected,  the  terms  of  cer- 
tain of  them  had  expired  when  the  right  to  the 
writ  was  decided  by  the  Court  of  Appeals,  the 
writ  will  not  be  refused ;  but  the  cause  will  be 
remanded  for  further  proceedings,  so  that  the 
pleadings  may  be  amended ;  the  right  of  any  of 
the  directors  held  elected  to  be  at  present  in- 
stalled, determined,  and  the  writ  issued  in  fa- 
vor of  those  BO  found  entitled. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  437 ;  Dec  Dig.  {  187.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;    John  J.  Dobler,  Judge. 

Mandamus  by  Micajah  W.  Pope  and  oth- 
ers against  William  Whltridge  and  others. 
Judgment  of  dismissal,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Ar^ed  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKER,  BURKE, 
WORTHINGTON,  THOMAS,  and  HEN- 
RY, JJ. 

William  L.  Rawls  and  Isaac  Lobe  Straus, 
for  apipellantB.  Armstrong  Thomas  and  John 
P.  Poe,  for  appellees. 

WORTHINGTON,  J.  The  litigation  In  this 
case  grew  out  of  a  contest  over  the  selec- 
tion of  directors  to  manage  the  attairs  of 
the  Maryland  Society  for  the  Prevention  of 
jCruelty  to  Animals  of  Baltimore  City,  a 
body  corporate.  The  election  for  this  pur- 
pose was  held  in  pursuance  of  Acts  1908,  p. 
1210,  C  77,  at  the  headquarters  of  the  so- 
ciety, 612  N.  Calvert  street,  in  Baltimore 
City,  on  Friday,  April  10,  1908,  at  3  o'clock 
in  the  afternoon,  and  It  was  to  review  the 
proceedings  at  this  election,  and  to  have  the 
court  determine  which  candidates  received 
a  majority  of  the  legal  votes  then  and  there 
tendered  to  the  judges  of  election,  that  this 
action  was  instituted. 

By  the  provisions  of  the  above-mentioned 


act  of  assembly,  twelve  directors  were  to  be 
elected  at  this  election,  four  to  serve  for  one 
year,  four  for  two  years,  and  four  for  tkree 
years,  and  thereafter  four  directors  were  to 
be  elected  In  every  year  to  serve  for  three' 
years.  This  act  was  approved  March  10, 
1908.  Some  weeks  prior  to  its  passage — ^that 
Is  to  say,  on  February  13,  1908 — an  election 
had  been  held  by  the  society,  and,  although 
the  original  charter  of  the  society  provided 
for  a  board  of  but  five  directors,  .twelve  dl-- 
rectors  were  chosen  at  that  time  to  serve  for 
the  term  of  one  year.  Two  tickets  were  in 
the  field  to  be  voted  for  at  that  election,  on^ 
known  as  the  "Shearer  ticket,"  and  the  oth- 
er as  the  "Whltridge  ticket"  The  contest 
resulted  in  the  election  of  the  candidates 
on  the  so-called  "Whltridge  ticket."  On  Feb- 
ruary 22,  1908,  a  bin  was  introduced  in  the 
Legislature,  then  in  session,  by  the  friends 
of  the  newly  elected  directors,  according  to 
the  provisions  of  which  the  society  was 
thereafter  to  be  managed  by  a  board  of 
twelve  directors,  and  the  term  of  four  of  the 
twelve  already  elected  for  one  year  was  ex- 
tended to  the  annual  meeting  of  the  society 
to  be  held  In  January,-  1910,  and  the  term 
of  foui^  others  to  the  annual  meeting  to  be 
held  in  1911,  and  thereafter  four  were  to  be 
elected  annually  to  serve  for  three  years. 
The  friends  of  the  opposing,  or  Shearer, 
faction,  having  learned  of  the  Introduction  of 
this  bill  In  the  Legislature,  were  able  to  so 
amend  its  provisions  as  to  require,  Instead 
of  extending  the  term  of  some  of  the  di- 
rectors already  elected,  a  special  election 
for  twelve  directors  to  be  held  on  April  10, 
lOOS,  and  as  amended  the  bill  passed  and  be- 
came Acts  1908,  p.  1210,  c  77,  above  men- 
tioned. When  It  became  known  that  a  spe- 
cial election  was  to  be  held,  the  contest  be- 
tween the  opposing  factions  was  renewed. 
It  appears  that  about  327  ballots  were  cast 
or  tendered  at  this  election,  of  which  num- 
ber 151  straight  ballots  were  cast  for  the 
Whltridge  candidates  and  131  for  the  Shearer 
candidates,  with  four  more  ballots  cast  for 
a  majority  of  the  Shearer  candidates,  but 
containing  also  the  names  of  one  or  more 
candidates  on  the  Whltridge  ticket  The 
result  therefore  was,  as  to  a  majority  of  the 
candidates,  151  for  the  Whltridge  ticket  and 
135  for  the  Shearer  ticket,  with  some  39  or 
40  rejected  or  disputed  ballots,  not  counted 
for  either  side. 

On  April  25,  1908,  the  petition  in  this  case 
was  filed  In  the  court  of  common  pleas  of 
Baltimore  City  by  certain  adherents  of  the 
Shearer  ticket,  against  the  appellees,  candi- 
dates on  the  Whltridge  ticket,  and  the  cor- 
poration itself,  alleging:  That  the  election 
"took  place  during  great  and  continued  con- 
fusion, contention,  and  clamor,  and  In  a 
densely  crowded  room  at  the  headquarters  of 
the  society,  on  North  Calvert  street,  in  Balti- 
more City";    that  the  defendants  took  "un- 


•For  other  cases  sea  same  topic  and  section  NUMBER  tn  Dae.  ft  Am.  Digs.  1107  to  data,  ft  Reporter  Indexes 
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consdonable  advantage  of  their  absolute  and 
exclusive  control  of  the  books  of  the  society," 
and  called  out  the  names  of  persons  who 
were  not  members  of  the  society  whose  prox- 
ies were  wrongfully  and  Illegally  received 
and  counted  for  the  defendants,  while  the 
ballots  and  proxies  of  many  qualified  mem- 
bers, which  were  duly  tendered  to  the  Judges 
of  election,  in  favor  of  the  candidates  on  the 
Shearer  ticket,  were  unlawfully  rejected  and 
not  counted  for  that  ticket,  and.  In  fact,  that 
the  candidates  on  the  Shearer  ticket  were 
duly  elefited  directors  of  said  society  on  said 
10th  day  of  April,  1908 ;  and  praying  that  a 
mandamus  might  issue  ordering  the  admis- 
sion. Induction,  and  installation  of  sucb  di- 
rectors so  elected  into  office,  etc.  On  May  13, 
1908,  a  motion  by  the  defendants  to  dismiss 
the  plaintiffs'  petition  was  filed,  and  on 
May  19,  1908,  a  demurrer  to  the  petition 
was  filed.  Subsequently  the  motion  to  dis- 
miss was  withdrawn,  and,  while  the  demur- 
rer does  not  appear  to  have  been  directly 
passed  upon  by  the  lower  court,  it  must  be 
deemed  to  have  been  overruled,  as  the  case 
proceeded  to  trial  on  its  merits.  Qn  May  23, 
1908,  the  answer  of  the  defendants  wa3 
filed,  protesting  that  the  court  had  no  juris- 
diction to  try  the  case,  denying  all  the  ma- 
terial allegations  of  the  petition,  and  aver* 
ring  in  conclusion  that  the  court  could  not 
lawfully  go  behind  the  return  and  question 
and  annul  the  action  of  the  Judges  of  elec- 
tion. A  replication  was  duly  filed,  and  the 
case  proceeded  to  trial  before  the  learned 
Judge  of  the  lower  court  without  the  aid  of 
a  Jury.  The  trial  lasted  for  several  weeks, 
and  a  great  mass  of  testimony  was  taken ; 
the  record  consisting  of  nearly  600  printed 
pages,  and  containing  41  bills  of  exceptions, 
15  prayers,  a  motion  to  exclude  the  testi- 
mony, 4  special  exceptions,  and  a  separate 
opinicoi  by  the  learned  Judge,  who  sat  in 
the  case  below.  As  the  result  of  the  trial, 
14  ballots,  which  had  originally  been  counted 
for  the  Whltrldge  ticket,  were  rejected  by  the 
court,  and  one  ballot  rejected  by  the  Judges 
of  election  was  counted  for  that  ticket,  thus 
making  the  net  result  as  to  a  majority  of 
the  Whitridge  candidates  138  votes.  The 
trial  court  also  rejected  6  ballots  that  had 
been  counted  for  the  Shearer  ticket  by  the 
Judges  of  election,  but  allowed  that  ticket 
7  votes  that  had  been  so  rejected,  thus  mak- 
ing the  total  vote  136,  as  to  a  majority  of 
the  Shearer  candidates.  Thereupon  the  low- 
er court  passed  the  following  order:  "Or- 
dered this  27th  day  of  October,  1908,  that 
the  petition  for  mandamus  in  the  above-en- 
titled cause  be  and  the  same  Is  hereby  dis- 
missed, with  costs."  From  this  final  order 
the  petitioners  have  appealed. 

Although  this  appeal  is  brought  here  by  the 
petitioners,  we  shall  not  confine  ourselves  to 
an  examination  of  the  exceptions  reserved 
by  them  alone.  Indeed,  formal  bills  of  ex- 
ception are  not  necessary  in  a  mandamus 
proceeding,  where  the  case  i*  tried  before 


the  court  without  the  Intervention  of  a  Jury. 
In  such  a  case,  the  question  Is  not  tn&eely 
whether  the  rulings  to  which  exceptions  have 
been  formally  taken  are  right  or  wrong,  but 
whether  from  the  whole  record  the  final  or- 
der of  the  lower  court  should  be  sustained 
or  not  As  was  said  by  this  court  in  the 
case  of  Manger  v.  Board  of  Examiners,  90 
Md.  659,  45  Atl.  891 :  "It  is  the  final  order 
granting  or  refusing  a  mandamus  which  an 
appeal  to  this  court  assails,  when  the  case 
has  been  tried  by  the  Judge  alone."  While 
mandamus  is  a  legal  remedy,  yet  it  has  be- 
come more  and  more  nearly  assimilated  to  a 
proceeding  In  equity  (Oreager  v.  Hooper,  83 
Md.  502,  35  Atl.  169),  and  especially  is  thU 
true  where  the  cause  is  tried  before  the 
court  without  the  intervention  of  a  Jury. 
We  shall  therefore  consider,  as  well  as  rat- 
ings of  the  court  in  favor  of  the  appellants, 
as  those  against  them,  whoever  such  rul- 
ings are  plainly  brought  to  our  attention 
for  review,  for  while  no  formal  bills  of  ex- 
ception are  required  in  such  a  case  as  this, 
yet  it  is  necessary  that  there  be  either  writ- 
ten objections  filed,  or  proper  notations  made 
in  the  record,  clearly  indicating  the  rulings 
excepted  to  on  both  sides,  and  the  ground 
of  such  exception,  so  that  such  rulings  may 
be  distinctly  presented  to  this  court  for  its 
consideration.  Benson  v.  Atwood,  13  Md. 
20,  71  Am.  Dec.  61L  With  these  observa- 
tions upon  the  practice  In  such  cases,  we  will 
proceed  to  consider  this  case  upon  the  whole 
record  and  to  review  all  the  rulings  of  the 
lower  court,  so  far  as  fairly  presented  to  us 
for  our  consideration.  We  shall  not  at- 
tempt, however,  to  discuss  separately  all  the 
different  rulings  of  the  lower  court,  but  shall 
endeavor  to  declare  as  briefly  as  i>088lble 
what  we  regard  as  the  rules  of  law  applica- 
ble to  the  several  points  or  questions  In- 
volved, and  then,  applying  these  rules  to  the 
facts  as  presented  by  the  record,  ascertain 
the  result. 

1.  We  think  the  lower  court  was  right  In 
ruling  that  new  members  elected  after  Feb- 
ruary 13,  and  before  March  7,  190S,  who  paid 
their  dues  between  March  7th.  and  April 
10th,  were  entitled  to  vote.  There  Is  some 
ambiguity  in  the  language  of  the  act  in  re- 
gard to  the  time  limit  for  the  payment  of  the 
dues  of  such  members;  but,  after  the  most 
careful  oonslderatlon  that  we  have  been 
able  to  give  the  matter,  we  are  of  the  opin- 
ion that  the  learned  Judge  In  the  court  be- 
low construed  the  law  arigbt 

2.  It  follows  as  of  course  that  members  of 
the  society  who  were  such  before  February 
13.  1908,  and  who  had  not  resigned,  and 
whose  dues  for  1907  or  1908  were  paid  prior 
to  the  beginning  of  the  special  election  held 
on  April  10,  1908,  were  entitled  to  vote  at 
said  election. 

3.  We  think  that  under  the  provisions  of 
Acts  1908,  p.  1210,  c.  77,  regulating  the 
special .  election,  members  contributing  an- 
nually less  than  |3  were  entitled  to  vote  at 
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■aid  Section.  The  by-lawa  contain  the  word 
"active"  before  the  word  "members"  la  pre- 
scribing who  riiall  be  entitled  to  vote,  and 
only  members  paying  annually  $S  or  more 
were  considered  active  members;  but  the 
word  "active"  Is  omitted  from  the  statute, 
although  the  bill  as  originally  Introduced  con- 
tained that  adjective.  It  Is  clear  therefore 
that  the  adjective  was  purposely  stricken 
ODt  of  the  bin,  upon  amendment,  and  the 
effect  was  to  permit  mnnbers,  who  ordinari- 
ly were  not  considered  active  members,  to 
vote  at  the  special  election  provided  for  in 
this  act  The  persons  who  amended  the  bill 
were  obviously  dissatisfied  with  the  election 
held  on  February  13th,  and  desired  that  it 
Bboold  be  abrogated,  and  the  L^^lature 
must  be  presumed  to  have  known  of  the  ob- 
ject and  purpose  of  the  amended  bill,  and 
to  have  enacted  the  special  provisions  gov- 
erning the  special  election  to  be .  held  on 
April  10,  1908,  so  that  a  larger  number  of 
monbers  could  give  expression  of  their  pref- 
erences for  directors  than  was  allowed  by 
the  by-laws  of  the  society. 

4.  It  apiiears  that  at  the  Merchants'  Bank 
on  April  10,  1908.  at  about  noon,  the  sum  of 
$300  was  handed  to  Mr.  Charles  T.  Mat- 
thews, the  treasurer  of  the  society,  by  Mr. 
Ingle,  the  cashier  of  the  bank,  and  a  list  of 
about  27  names  given  him  of  iwrsons  who 
were  suppoeed  to  be  members,  of  the  society, 
and  whose  proxies  the  Whitrldge  people  held, 
with  the  understanding  that  the  dues  of  such 
of  them  as  should  be  allowed  to  vote  at  the 
election  should  be  taken  out  of  that  sum  and 
the  resldne  returned  to  the  bank.  Mr.  Mat- 
thews took  the  money,  but  immediately  hand- 
ed It  back  to  Mr.  Ingle,  who  took  charge  of  It 
and  turned  it  over  to  the  teller  of  the  bank. 
The  money  was  not  put  to  the  credit  of  Mr. 
Matthews,  either  as  treasurer  or  In' his  pri- 
vate capacity.  In  fact,  be  kept  no  account  at 
the  bank,  either  in  his  own  right  or  as  treas- 
urer of  the  society.  The  day  after  the  special 
election,  Mr.  Douglass  B.  Thomas,  the  presi- 
dent of  the  Merchants'  National  Bank,  and 
one  of  the  candidates  on  the  Whitrldge  tick- 
et, handed  Mr.  Matthews  $S5  as  the  dues  of 
8  of  the  27  persons  whose  names  were  on  the 
list  above  mentioned.  The  votes  of  these  8 
persons  had  been  accepted  by  the  Judges  of 
the  election,  and  the  votes  of  the  other  19 
had  been  reject<>d.  We  do  not  think  this 
transaction  amounted  either  to  a  valid  pay- 
ment, on  April  10,  1908,  of  the  dues  of  the 
8  persons,  or  to  a  lawful  tender  of  payment 
of  their  dues.  It  was  not  a  good  payment, 
beoauM  there  had  been  no  acceptance  of  any 
spOriflc  sum  of  money  by  the  treasurer  on 
behalf  of  the  society,  and  no  appropriation 
of  any  certain  sum  to  the  dues  of  any  mem- 
ber; and  It  was  not  a  good  tender,  because 
it  was  made  to  depend  on  a  contingency  that 
could  not  h.ippen  until  the  election  had  ac- 
tually taken  place.  To  be  effectual,  a  ten- 
der must  be  absolute  and  unconditional.    As 


the  votes  of  6  of  these  8  persons  were  reject- 
ed by  the  lower  court,  upon  other  grounds, 
this  ruling  affects  only  the  votes  of  three 
of  such  persons,  and  as  the  dues  on  1  of 
these  were  duly  tendered  by  Miss  Bralth- 
walte,  it  in  fact  only  controls  the  votes  of  2, 
as  presented  by  the  plalntlfTs'  fourteenth  and 
thirty-fourth  bills  of  exception.  We  think 
the  votes  of  these  2  members  should  not  have 
been  counted. 

S.  It  appears:  That  the  ofDce  of  the  society 
was  located  at  612  North  Calvert  street; 
that  Miss  Keech.  was  the  bookkeeper,  in 
charge  of  the  books  there,  duly  bonded  and 
authorised  to  receive  membership  dues ;  that 
she  kept  the  books  of  account  and  drew  the 
checks  which  were  signed  by  Mr.  Matthews, 
the  treasurer,  whose  private  ofSce  was  locat' 
ed  at  117  West  Pratt  street  For  a  long 
period  the  dues  of  members  had  been  in- 
varlaUy  paid  at  the  office  to  Miss  Keech,  who 
made  the  proper  entries  in  the  books  of  tho 
society  and  deposited  the  money  In  the  bank 
to  the  treasurer's  credit  A  few  days  be- 
fore April  1,  1908,  the  president  of  the  socl^ 
ty  teleph<med  to  the  office  of  the  society  and 
gave  directions  that  no  more  dues  should  be 
received  there,  but  that  they  must  be  paid 
to  Mr.  Matthews  at  his  private  office,  117 
West  Pratt  street  A  day  or  two  after  this 
direction  had  been  given.  Miss  Bralthwalte, 
a  young  lady  in  the  office  of  Dr.  Thomas 
Shearer,  at  bis  request  went  to  the  office  of 
the  society,  612  North  Calvert  street,  and 
tendered  to  Miss  Keech  975,  as  the  annual 
dues  for  1907  of  each  of  16  persons,  mem- 
bers of  the  society,  whose  names  were  plainly 
written  on  the  outside  of  the  16  envelopes 
which  she  carried  In  her  hand;  each  con- 
taining the  sum  of  $5.  Miss  Keech  refused 
to  accept  the  money,  and  Informed  Miss 
Bralthwalte  that  she  had  been  Instructed  by 
the  president  of  the  society  not  to  receive 
any  more  dues  there,  and  that  she  should  go 
to  the  office  of  Mr.  Matthews,  117  West 
E>ratt  street  for  the  purpose  of  making  pay- 
ment. Miss  Bralthwalte,  accordingly,  went 
to  the  office  of  Mr.  Matthews,  and  offered 
him  the  dues ;  but  he  declined  to  receive  the 
money,  saying  that  the  names  were  not  fa- 
miliar to  him  as  members,  but  he  would 
look  the  matter  up  and  advise  her  the  next 
day.  The  following  day  Mr.  Matthews  stated, 
to  Miss  Bralthwalte,  over  the  phone,  that 
the  persons  whose  names  she  had  given  him 
the  day  before  were  on  the  books  of  the 
society,  but  that  they  would  not  be  entitled 
to  vote  at  the  election  on  April  10th.  because 
their  dues  had  not  been  paid.  Mr.  Matthews 
testified  that  tender  was  made  to  him  of  but 
S  envelopes,  and  that  the  other  12  names 
were  given  him  over  the  phone;  but  we 
think  the  tender  made  to  Miss  Keech  at  the 
headquarters  of  the  society  was  a  valid  and 
effective  tender  without  regard  to  the  offer 
of  the  money  to  Mr.  Mtltthews.  The  office 
of  the  society  where  the  books  were  kept, 
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nnd  where  the  does  had  always  theretofore 
been  paid,  was  the  proper  place  to  pay  them, 
and  no  member  should  be  required  to  go 
from  place  to  place  in  search  of  the  nominal 
treasurer,  unless  for  some  very  good  reason, 
which  does  not  appear  in  the  record  of  this 
case.  Hoyt  v.  Byrnes,  11  Me.  476;  Moffet 
V.  Parsons,  6  Taunt  307. 

6.  For  the  same  reason  we  think  the  ten- 
ders made  by  Mr.  Dallet  H.  Wilson  and  by 
Mr.  Matthew  S.  Tyson  were  valid '  and  ef- 
fective tenders. 

7.  Whatever  effect  the  withdrawal  of  the 
dues  from  the  court  In  the  injunction  case 
may  have  bad  upon  the  injunction  proceed- 
ings, such  withdrawal  did  not  affect  the 
validity  of  the  tenders  previously  made  by 
Mr.  Dallet  H.  Wilson,  for  himself,  and  by 
Miss  Braithwaite,  for  Mrs.  Bernard  N.  Bak- 
er, at  the  headquarters  of  the  society. 

8.  We  think  that  a  member  of  the  society 
who  had  not  resigned  or  withdrawn,  but 
had  failed  or  neglected  to  pay  his  annual 
dues  in  some  one  or  more  years,  but  who 
was  still  carried  on  the  books  of  the  society 
as  a  member,  was  qualified  to  vote  at  the 
special  election,  provided  his  dues  were  paid, 
or  lawfully  tendered,  for  the  year  1907,  or 
the  year  1908.  This  was  shown  to  have  been 
the  practice  of  the  society,  and  it  was  testi- 
fied to  that  some  prominent  members  some- 
times neglected  to  pay  their  annual  dues  for 
several  years. 

9.  We  think  that,  when  any  member  gave 
proxies  to  both  sides,  the  proxy  last  given 
should  be  deemed  a  revocation  of  all  former 
proxies  given  by  such  member,  but  that 
where  two  such  proxies,  with  the  ballots 
thereto  attached,  were  presented  to  the 
judges  of  election,  one  for  each  side,  and  it 
could  not  be  determined,  from  an  inspection 
of  the  proxies  themselves,  which  of  the  two 
was  the  latest  or  last  given  by  such  member, 
neither  of  the  ballots  attached  to  such  prox- 
ies should  have  been  received  or  counted; 
but  both  should  have  "been  rejected.  Of 
course,  if  the  member  giving  the  several 
proxies  had  been  present  at  the  election,  he 
should  have  been  allowed  to  cast  his  per- 
sonal ballot  or  to  declare  which  proxy  was 
his  last  intention ;  but  the  election  ought  not 
to  be  delayed  so  that  witnesses  could  be 
brought  in  and  testimony  taken  in  order  to 
determine  which  proxy  represented  such  in- 
tention. \vhere  the  question  of  fraud  or 
mistake  is  Involved,  of  course,  this  rule  should 
be  relaxed. 

10.  If  the  revocation  of  a  proxy  was  duly 
presented  to  tue  judges  of  election,  or  was 
shown  at  the  trial  to  have  been  in  the  hands 
of  the  person  holding  the  proxy,  or  known 
to  him,  the  ballot  attached  to  such  proxy 
should  not  have  been  counted. 

11.  We  think  the  lower  court  correctly 
held  that  the  two  proxies  to  which  no  ballot 
was  attached,  found  In  the  envelope,  should 
not  be  counted.  The  court  could  only  count 
ballots,  and  not  merely  proxies.    Besides,  It 


appears  that  there  were  two  ballots  found  In 
the  same  envelope  with  no  proxies  attached, 
and  the  learned  judge  very  properly  ap- 
propriated these  two  Imllots  to  the  two 
proxies  above  mentioned. 

12.  The  ballot  of  the  Adams  Express  Com- 
pany and  of  the  Standard  Oil  Company,  on 
one  side,  and  of  the  Acker,  Merrill  &  Condit 
Company  and  of  the  Schwlng  Quarry  Com- 
pany, on  the  other  side,  were  rejected  for 
substantially  the  same  reason,  to  wit,  that 
the  proxies  were  not  properly  executed. 
Both  sides  appear  to  have  acquiesced  in  this 
ruling,  and  it  will  not  be  disturbed. 

15.  We  hold  that  parsons  who  on  one  or 
more  occasions  gave  a  donation  for  any  spe- 
cific purpose,  but  not  for  the  purpose  of  be- 
coming a  member  of  the  society,  and  who 
were  not  carried  on  the  books  as  such,  were 
not  In  fact  numbers  and  were  not  entitled  to 
vote. 

14.  We  think  that  the  notation  by  the  book- 
keeper, on  the  membership  book,  after  the 
name  of  a  member,  for  any  year,  that  he 
"declined  to  pay,"  "refused  to  pay."  "resign- 
ed," or  "asked  name  to  be  taken  off,"  should 
be  presumed  to  have  been  done  by  the  au- 
thority of  the  board,  and  terminated  the 
membership  of  such  person,  unless  clearly 
shown  to  have  been  done  In  error,  or  unless 
the  member  had  been  duly  reinstated  accord- 
ing to  the  custom  and  practice  of  the  society. 

16.  Ordinarily  honorary  members  of  a  so- 
ciety have  no  share  In  its  management ;  but 
In  this  case,  as  we  find  from  the  record,  Mrs. 
Augusta  H.  Ldughlln  has  been  a  member  of 
the  society  for  more  than  20  years,  and  an 
honorary  member  since  1901,  and  when  In  the 
city  she  always  attended  the  meetings  of  the 
society  and  voted.  She  attended  the  meeting 
of  1906,  and  voted,  and  the  meeting  of  1907, 
and  voted;  no  objection  being  made  at  any 
time-  to  her  vote.  She  gave  the  society  the 
fountain  at  Mt  Royal  Station,  which  cost 
about  (300.  As  we  are  dealing  with  a  hu- 
mane society,  so  conspicuous  an  act  of  mercy 
toward  animals  should  entitle  her  to  vote  at 
its  elections  for  directors,  and  the  language 
of  Acta  1908,  p.  1210.  c.  77,  is  manifestly 
brond  enough  to  Include  her  as  a  member, 
qualified  to  vote  at  this  special  election. 

15.  Whether  the  ballot  of  Charles' H.  Boone 
should  be  counted  depends  on  whether  his 
proxy  and  ballot  were  tendered  to  the  judges 
of  election  or  not.  This  Is  a  question  of  fact 
to  be  determined  from  the  evidence,  and  we 
are  not  disposed  to  disturb  the  ruling  of  the 
lower  court  In  regard  thereto. 

17.  The  same  Is  true  of  the  finding  of  the 
court  on  the  question  of  the  right  of  Dr.  Wm. 
H.  Martinet  to  vote.  Such  right  depended 
on  whether  his  payment  of  $5  on  August  16, 
1907,  was  Intended  and  treated  as  a  mere 
donation  or  as  the  payment  of  membership 
dues,  it  was  a  question  of  fact  to  be  deter- 
mined from  all  the  circumstances,  and  we 
shall  not  disturb  the  court's  ruling  thereon. 

18.  We  are  of  the  opinion  that  the  aver- 
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ments  of  the  petition  are  anffldent  to  gire  the 
coort  JuriBdictlon  of  the  case,  and  we  do  not 
think  the  petition  should  have  been  dlsmlsa- 
ed,  because  of  the  nonjoinder  of  Theodore 
Marburg,  and  the  resignation  of  Thomas  J, 
Shryock  before  the  trial  of  the  case  in  the 
court  below. 

19.  The  defendant's  motion  to  exclude  the 
testimony  ofCered  by  the  petitioners  to  show 
that  certain  proxies  and  ballots  tendered  for 
candidates  on  the  Shearer  ticket  had  been 
rejected  at  the  election  was  properly  over- 
niled. 

20.  The  plalntltrs  first  bill  of  exceptions 
was  taken  to  the  action  of  the  court  in  over- 
mllng  and  rejecting  the  petition  and  motion 
of  the  plalntltrs  to  have  the  ballots  and  prox- 
ies cast  to  the  election  bronght  into  court  for 
Inspection,  by  the  parties  or  their  counsel 
under  the  supervision  of  the  trial  court ;  but, 
as  the  ballots  and  proxies  were  subsequently 
brought  In  and  Inspected,  this  ruling  furnish- 
ed no  question  for  review  by  this  court 

2L  The  petitioner's  second  and  third  bills 
of  exception  relate  to  the  admissibility  of 
certain  evidence,  and  we  find  no  error  In  the 
mllng  of  the  lower  court  thereon. 

The  views  already  expressed  render  It  un- 
necessary to  pass  separately  upon  the  defend- 
ants' several  prayers.  From  what  we  have 
Bald  it  follows  that  certain  ballots  counted 
for  the  Whitrldge  ticket  should  have  been 
rejected,  to  wit:  The  ballots  of  Mrs.  J.  M. 
Thompson  and  Mrs.  Howard  Lloyd,  because 
the  transaction  at  the  Merchants'  Bank  did 
not  constitute  a  payment  or  valid  tender  of 
dues  BO  as  to  entitle  them  to  vote ;  the  ballot 
of  Rice  Bros.,  because  a  revocation  of  the 
proxy  was  obtained  and  presented  to  the 
judges  of  election ;  the  ballot  of  Robert  Kln- 
nler,  because  he  gave  several  proxies,  and  tes- 
tified that  the  last  was  to  Miss  Shearer,  as  It 
could  not  be  determined  from  the  proxies 
themselves  which  was  the  latest,  the  ballot 
should  not  have  been  counted  for  either  side. 
We,  think,  however,  that  the  vote  of  Mrs. 
Howard  Munnlckhuysen  should  have  been 
counted  for  the  Whitrldge  ticket,  as  It  seems 
to  have  been  rejected  solely  on  the  ground 
that  she  paid  less  than  $5  membership  dues. 
For  the  reasons  assigned  it  also  follows  that 
the  following  rejected  ballots  should  have 
been  counted  for  the  Shearer  ticket,  to  wit, 
the  ballots  of  (1)  Dallet  H.  Wilson,  (2)  Mrs.  T. 
Edward  Hamilton,  (3)  Mrs.  Bernard  N.  Bak- 
er, (4)  Mrs.  Catherine  M.  French,  (5)  Mrs. 
Charles  G.  Baldwin,  (6)  Mrs.  J.  L.  Blackwell, 
(!)  Mary  Leigh  Brown,  (8)  Mary  E.  Evans, 
(9)  Miss  Elizabeth  B.  Flemmlng,  (10)  Alex- 
ander Kerr  &  Bro.,  (11)  Matthew  G.  Tyson, 
and  (12)  Mrs.  A.  L.  Laughlln. 

After  several  times  reviewing  the  many 
rulings  of  the  trial  court  respecting  the  count 
of  the  ballots,  we  find  no  other  reversible  er- 
ror therein.  The  result  of  these  corrections 
Is  to  deduct  four  votes  from  the  Whitrldge 
score,  and  to  add  one  vote  thereto,  and  to  add 
tirelve  votes  to  the  Shearer  score,  so  that  the 


final  tabnlatioB,  as  we  ascertain  it  to  be,  Is  aa 

follows: 


Shearer  Score 

Conway  W.  Sams 14g 

OenL  Tbomaa  J.  Shry- 
ock   US 

Theodore  Marburg 148 

Mlcajah  W.  Pope 148 

Charles  A.  King 148 

Mrs.  E.  A.  Jenkins... 148 
Miss  Msrr  B.  Shear- 
er     148 

Mrs.    Wilson    Patter- 
son   I4T 

Mrs.  F.  W.  Lovertng..l4T 
Hiss  Dollle  Fulton.... 14« 
Mrs.  J.  H.  Carroll.... 146 
Isaac  LolM  Straus.... 146 


Whitrldge  Score 

H.  P.  Baker 137 

Douglass  H.  Tbomas..lS7 
Charles  T.  Matthew9..138 

Rer.  A.  C.  Powell 136 

Mrs.     Louis    Feder- 

licht  136 

Levi  Gottschalk 186 

Miss      Blizabetb      U 

Clarke 136 

Mrs.   Enoch   P.    Cal- 
low   ue 

Dr.  Wm.  Whitrldge.. 135 

J.  Spencer  Clarke 13E 

Charles  F.  Macklln. .  .ISS 
Mrs.    Walter    P. 
Smith  US 


According  to  this  tabulation  the  lowest 
vote  for  a  candidate  on  the  Shearer  ticket 
is  145,  and  the  highest  vote  for  a  candidate 
on  the  Whitrldge  ticket  is  137,  thus  making 
a  majority  of  8  votes  for  tbe  lowest  candi- 
date on  the  Shearer  ticket  over  the  highest 
on  the  Wbltridge  ticket,  and  an  average 
majority  of  about  12  votes  for  all  the  can- 
didates on  that  ticket.  We  therefore  ascer- 
tain from  an  Inspection  of  the  whole  record 
that  ail  of  the  candidates  on  tbe  Shearer 
ticket  were  duly  elected  directors  of  the  so- 
ciety at  the  election  held  on  April  10,  1908. 

The  defendants  contend,  however,  that  as 
the  terms  of  office  of  four  of  the  directors 
so  elected  have  expired,  and  as,  in  accord- 
ance with  the  provisions  of  Acts  1908,  p.l210, 
c.  77,  an  election  was  held  on  January  28, 
1009,  to  fill  the  places  of  the  four  directors 
whose  terms  had  so  expired,  that  the  prayer 
of  the  petition  must  be  denied,  because  tbe 
writ  if  granted  would  now  be  nugato^,  and 
that  therefore,  without  regard  to  what  the 
conclusions  of  this  court  may  be  as  to  the 
result  of  the  election,  the  order  of  the  lower 
court  dismissing  the  petition  must  be  affirm- 
ed; but  we  cannot  agree  that  the  order  ap- 
pealed from  should  be  affirmed  on  such 
grounds.  It  is  true  that,  as  the  allegations 
and  prayers  of  the  petition  now  stand,  no 
writ  of  mandamus  in  exact  conformity  there- 
with would  be  efTective;  but  the  act  requires 
the  directors  elected  on  the  10th  day  of 
April,  1008.  to  decide  before  tbe  next  annual 
meeting  of  the  society  thereafter  which  of 
their  number  shall  serve  for  the  respective 
terms  of  one,  two,  and  three  years,  and  we 
were  informed  at  the  argument  of  the  case 
that  the  directors  on  the  Shearer  ticket  claim- 
ing to  have  been  lawfully  elected  had  met, 
organized,  and  decided  which  four  of  their 
number  should  serve  for  one  year,  which 
four  for  two  years,  and  which  four  for  three 
years.  In  accordance  with  the  above-mention- 
ed provision  of  the  act  of  Assembly,  and 
therefore,  if  the  case  be  remanded  for  fur- 
ther proceedings,  leave  to  amend  the  petition 
may  be  obtained  so  as  to  present  tbe  case 
to  the  trial  court  in  the  status  It  now  is,  and 
relief  be  prayed  accordingly. 

In  tbe  cases  relied  on  by  the  learned  coun- 
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■el  for  tbe  defendants  in  suitport  of  their 
contention  that  the  writ  would  now  be  nuga- 
tory, the  circumstances  were  such  as'  would, 
have  rendered  an  amendment  wholly  un- 
aTaiUng.  In  those  cases  the  time  within 
which  the  thing  desired  to  be  done  could  be 
done  had  wholly  passed,  and  qo  relief  could 
be  granted  under  any  form  of  amendment  of 
the  petition.  Duvall  t.  Swann,  94  Md.  60S, 
61  Atl.  617;  Wells  v.  HyattsvlUe,  77  Md.  125, 
26  Atl.  367,  20  L.  B.  A.  89.  But  It  would 
be  wholly  Improper  to  refuse  the  writ  If  a 
simple  amendment  setting  out  the  facts,  af- 
fecting the  status  of  the  parties,  that  have 
occurred  since  the  filing  of  the  petition  and 
praying  relief  according  to  these  changed 
conditions,  will  efTectually  remedy  tbe  de- 
fect In  Manger's  Case,  90  Md.  659,  45 
Atl.  891,  this  court,  speaking  through  Mc- 
Sberry,  C.  J.,  said:  "For  tbe  reasons  we 
have  assigned,  the  order  dismissing  the  pe- 
tition will  he  reversed,  and  the  cause  will 
be  remanded  for  such  farther  proceedings 
In  accord  with  the  views  expressed  In  thU 
opinion  as  may  be  deemed  desirable." 
.  In  the  present  case,  after  a  careful  con- 
sideration of  all  the  rulings  of  the  lower 
court  that  were  objected  to  by  either  side, 
and  the  points  or  questions  thereby  raised 
fairly  presented  to  this  court  for  review, 
we  have  reached  tbe  conclusion  that  the  or- 
der dismissing  tbe  petition  must  be  revers- 
ed; but  as  tbe  terms  of  four  of  the  persons 
whom  we  ascertain  to  have  been  elected  di- 
rectors on  April  10,  1908,  have  expired,  no 
effective  mandamus  In^  tbe  present  state  of 
tbe  pleadings  can  be  Issued.  We  will  there- 
fore remand  the  case  for  farther  proceed- 
ings, so  that.  If  desired,  the  pleadings  may 
be  amended,  tbe  right  of  any  of  the  directors 
so  elected,  to  be  now  Installed,  determined, 
and  the  writ  Issued  in  favor  of  such  of  them 
as  may  be  found  entitled. 

Order  reversed,  with  costs»  and  cause  re- 
manded. 

cm  Hd.  «88) 

WHITRIDGE  et  al.  ▼.  POPE  et'al 
(Court  of  Appeals  of  Maryland.    May  20, 1909.) 

1.  Mawdamus    (J    187*)— AppeaI/— ScoPB    o» 
Revikw. 

On  appeal  in  mandamus,  wliere  the  issues 
of  fact  liave  been  determined  by  the  lower  court 
without  a  jury,  the  Court  of  Appeals  is  not  re- 
stricted to  a  review  ot  the  rulings  of  the  lower 
court,  but  may  determine  upon  the  whole  rec- 
ord whether  the  order  appealed  from  Is  cor- 
rect. 

[EM.  Note.— For  other  cases,  see  Mandamns, 
Dec  Dig.  i  187.*] 

2.  Appeal   and   Errob   (|    e59»)— Record— 
COBBEcrrioN— Writ  of  Dimindtton. 

Under  Court  of  Appeals  rule  17  and  Code 
Pub.  Gen.  Laws  1904,  art.  5,  |  42,  both  express- 
ly providiog  that  in  case  of  cross-appeals,  or  of 
more  than  cue  appeal  in  the  same  case  from  a 
Judgment,  order,  etc.,  there  shall  be  but  one  tran- 
jcript  of  tbe  record  transmitted  to  the  Court 
of  Appeals,  which  shall  be  used  upon  the  hear- 


ing of  all  such  appeals,  w^ere  defendants  In 
mandamus  proceeding  reserved  exceptions  dur- 
ing the. trial,  and  plaintiffs  appealed,  tbe  excep- 
tions should  have  been  included  in  the  record  of 
that  appeal,  and,  if  for  any  good  reason  they 
were  not  ready  when  that  record  was  made  up 
and  were  omitted,  a  writ  of  diminution,  season- 
ably applied  for,  would  remedy  the  defect. 

[Ed.  JS'ote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2834;  Dec.  Dig.  S  6.')9.*] 

3.  Appeal   and    Ebbob    (§    151*)— Bight   ow 
Beview— Parties  Aoobievep. 

A  requisite  of  an  appeal  is  that  appellant 
be  aggrieved  by  the  Judgment .  or  order  com- 
plained  of,  and,  where  in  mandamus  proceed- 
ings  plaintiffs'  petitlo;i  was  dismissed  with  costs 
at  defendants'  request,  defendants  could  not  ap- 
peal from  tbe  order.' 

'  [Ed.  Note.— For  other  caseo,  see  Appeal  and 
Error,  Dec  Dig.  I  161.*] 

Cross-Appeal  from  ~  Baltimore  Court  of 
Common  Pleas;  John  J.  Doblen,  Judge. 

Mandamus  by  Micajah  W.  Pope  and  others 
against  William  Whitridge  and  others. 
Judgment  of  dismissal,  and  defendants  pros- 
ecute a  cross-appeal.    Dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PBARCB,  SCHMCCKER,  BUBKB, 
WORTHINGTON,  and  HENRY,  JJ. 

Armstrong  Thomas  and  John  P.  Poe,  for 
appellants.  William  L.  Rawls  and  Isaac 
Lobe  Straus,  for  appellees. 

WORTHINGTON,  J.  This  purports  to  be 
a  cross-appeal  on  behalf  of  the  defendants  In 
the  case  of  Pope  v.  Whitridge,  73  Atl.  281, 
which  was  argued  here  at  the  January  term, 
1909.  As  will  be  seen  by  reference  to  the 
opinion  filed  In  that  case,  this  court  did  not 
confine  Itself  to  a  review  merely  of  the  rul- 
ings of  the  lower  court  which  were  against 
the  appellants  In  that  appeal,  but  considered 
also  those  which  were  against  the  appellees, 
so  far  as  such  rulings  were  distinctly  pre- 
sented to  the  court  for  Its  consideration  and 
review.  The  authority  for  so  doing,  we 
think.  Is  not  only  well  established,  but  found- 
ed upon  reason.  In  that  part  of  the  excel- 
lent work  of  Mr.  John  Prentiss  Poe,  on 
Pleading  and  Practice  In  Courts  of  Common 
Law,  devoted  to  the  subject  of  mandamus. 
It  is  said:  "The  right  of  appeal  Is  especially 
granted  by  the  Code  In  all  cases  of  manda- 
mus where  the  Issues  of  fact  hare  been  de- 
termined by  the  court  below,  and  the  Court 
of  Appeals  Is  not  restricted  to  a  review  of 
the  rulings  of  the  court  below,  but  deter- 
mines upon  the  whole  record  whether  the  or- 
der appealed  from  Is  correct  or  not."  2  Poe's 
Practice,  §  'TIS.  And  in  Manger's  Case,  90 
Md.  659,  45  Atl.  891,  this  court  said:  "But 
in  an  appeal  from  an  order  granting  a  man- 
damus, when  the  Issues  of  fact  have  been  de- 
termined by  the  court  below  without  the  aid 
of  a  Jury,  we  are  not,  as  In  ordinary  appeals 
from  a  court  of  law,  confined  to  a  review  of 
tbe  rulings  on  questions  of  law  presented  by 
exceptions.  In  such  instances  the  appellate 
court  must  Inquire  whether  the  writ  was 


•For  otber  csMs  see  same  topic  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  U07  to  data,  ft  Reporter  DadszM 
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properly  granted  or  properly  refused  aft«r 
an  Insiiectlon  of  the  whole  record,  and  la  not 
restricted  to  an  Instruction  or  limited  to  de- 
termining whether  that  Instruction  was  right 
or  wrong;  particnlarly  as  no  instruction  is 
needed  as  a  basis  to  bring  up  for  revision 
the  final  order  when  the  case  is  beard  below 
wlthont  the  intervention  of  a  Jury." 

If  tills  court  must  in  such  cases  review  the 
whole  record,  there  Is  no  occasion  for  an  ap- 
peal on  the  part  of  the  appellee.  All  that  Is 
required  is  that  the  ruling,  to  which  objec- 
tion is  made,  should  be  clearly  made  to  ap- 
pear in  the  record,  .together  with  the  ground 
of  such  objection,  so  that  the  points  or  ques- 
tions in  controversy  may  be  distinctly  pre- 
sented to  this  court  for  review.  While  we 
look  to  the  whole  record  in  order  to  deter- 
mine whether-  the  writ  was  properly  granted 
or  properly  refused,  yet  it  is  necessary  that 
the  points  or  questions  In  controversy  be 
clearly  presented  for  our  consideration,  as  it 
cannot  be  extiected  of  this  conrt  to  go 
through  the  record  unaided  and  to  discover 
from  their  own  examination  what  those 
points  or  questions  are.  As  we  shall  present- 
ly see,  the  defendants,  having  obtained  by 
the  final  order  of  the  trial  court  all  that  they 
claimed,  had  no  right  of  appeal;  but  they 
had  the  right  of  course  to  reserve  exceptions 
daring  the  progress  of  the  trial  and  to  have 
those  exceptions  certified  by  the  trial  Judge 
to  this  court  It  seems  that  such  exceptions 
were  reserved,  and,  if  the  defendants  desired 
to  have  those  exceptions  before  us,  they 
should  have  been  included  In  the  record  of 
the  former  appeal.  If  for  any  good  reason 
these  exceptions  were  not  ready  when  the 
record  in  that  appeal  was  made  up,  whereby 
such  exceptions  were  omitted  therefrom,  a 
writ  of  diminution,  seasonably  applied  for, 
would  have  enabled  the  appellees  in  that  ap- 
peal to  remedy  the  defect  As  we  have  said, 
we  did  consider  all  the  rulings  of  the  lower 
court  distinctly  presented  to  us  for  our  con- 
sideration, whether  embraced  in  any  excep- 
tion or  not;  but  the  method  of  bringing  up 
the  rulings  by  formal  exceptions  is  one  to  be 
commended,  as  thereby  every  point  or  ques- 
tion in  controversy  is  o£BcIally  certified  to 
this  court  and  clearly  defined;  but  all  the 
exceptions  on  both  sides  should  have  been 
embraced  in  one  record.  Such  is  the  rule 
even  where  cross-appeals  are  allowed. 

Knie  17  of  this  court  provides:  "In  all 
cases  of  cross-appeals  or  of  more  than  one 
appeal  being  entered  in  the  same  case  from 
any  Judgment,  decree  or  order,  there  shall 
be  but  one  transcript  of  the  record  transmit- 
ted to  the  Court  of  Appeals,  and  that  shall 
be  used  upon  the  hearing  of  all  such  ap- 
peals." Code  Pub.  Gen.  Laws,  1904,  art.  5, 
I  4Z  This  ruling  contemplates  that  there 
should  be  but  one  transcript  of  the  record 
and  one  bearing.  In  his  treatise  on  Plead- 
ing  and    Practice.   Mr.   Poe   snys:     "Where 


cross-appeals  are  prayed,  the  derk  makes 
out  but  one  record ;  and  the  costs  are  award- 
ed to  the  respective  parties,  or  apportioned 
as  the  Court  of  Appeals  may  deem  just"  2 
Poe,  PI.  ft  Pr.  I  833.  If  there  could  be  two 
transcripts  of  the  record  and  two  hearings  at 
two  different  terms  of  this  court,  we  might, 
on  the  first  appeal,  reverse  the  order  of  the 
lower  court  and  then  at  a  subsequent  term 
reverse  that  reversal  without  there  being  any 
Inconsistency  in  the  principles  of  law  an- 
nounced in  the  two  opinions.  To  obviate 
any  such  result,  the  above-mentioned  rule 
was  no  doubt  adopted. 

Aside  from  all  this,  it  Is  well  settled  that; 
a  party  who  is  not  injured  by  the  final  Judg^ 
ment  of  the  trial  court  has  no  right  of  ap- 
peal. 2  Poe's  Practice,  {  825.  One  requisite 
of  a  valid  appeal  is  that  the  appellant  should 
have  been  aggrieved  by  the  Judgment,  order, 
or  decree  complained  of.  2  Cyc.  631 ;  Bay- 
lies on  New  Trials  tc  Appeal^  (2d  Ed.)  p.  184. 
In  this  case  tlie  order  of  the  trial  court,  dis- 
missing the  plaintiff's  petition  with  costs, 
was  passed  at  the  defendants'  request  and 
gave  them  all  they  claimed.  They  could 
therefore  have  no  standing  in  this  court,  on 
an  appeal  from  such  an  order. 

For  these  very  obvious  reasons,  we  thtnk 
the  appeal  should  be  dismissed.  We  have^ 
however,  examined  the  record  and  briefs  Sl- 
ed in  this  appeal,  and  find  that  very  many 
of  the  questions  thereby  presented  have  been 
passed  upon  and  determined  by  the  opinion 
of  this  court  in  the  appeal  brought  here  by 
the  i)etltloners,  and,  as  to  other  points  or 
questions  not  directly  decided  on  the  other 
appeal,  we  find  no  suflScIent  error  to  change 
the  result  therein  declared. 

This  appeal  must,  for  the  reasons  attove 
stated,  be  dismissed. 

Appeal  dismissed,  with  costs. 

au  Hd.  S!0) 
BRINSPIELD  ▼,  HOWETH. 
(Conrt  of  Appeals  of  Maryland.    May  20, 1900.) 

1.  Appkai.   and    Erhob    (I    984*)— RKvricw— 
Stay    ot   Pboceedinqs   Until   PAYMmiT— 

DiSOBETION    OF    COUBT. 

Under  Code  Pub.  Gen.  Laws  1904,  art 
75,  i  70,  providing  that  the  court  after  a  new 
trial  has  been  ordered  by  the  Court  of  Appeals, 
shall _  have  power  to  stay  all  further  proceed- 
ings in  the  action  until  the  costs  have  been  paid 
by  the  party  adjudged  to  pay  the  same,  the 
granting  of  a  motion  to  stay  proceedings  being 
m  the  sound  discretion  of  the  court,  it  will  aot 
be  reviewed  in  the  absence  of  an  abuse  of  dis- 
cretion. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  984.*] 

2.  Costs  ($  276*)— Stat  or  Pboceedinos  Un- 
til   PAYMBNIV- DlSCBBTION    OF    COUBT. 

Where,  on  a  new  trial  ordered  on  appeal, 
the  court  was  aware  that  defendant  was  a  man 
of  substantial  means,  and  that  pWintiff  was  com- 
paratively poor,  80  that  requiring  her  to  pay  the 
costs  woula  have  imposed  on  her  a  great  hard- 
■"hin  and  might  have  resulted  in  depriving  her 


•For  other  cases  see  same  topic  and  section  NUMDiiiK  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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of  the  ability  to  trj  her  case,  the  refasal  of 
defendaat's  motion  for  a  stay  of  proceedings 
until  payment  of  costs  was  not  an  abuse  of  the 
diacietion  conferred  on  the  court  by  Code  Pub. 
Gen.  Laws  1901,  art.  7S,  {  70. 

liM.  Note.— For  other  cases,  sea  Costa,  Cent. 
Dig.    ii    1U4&-1U47,    1038-1060;    Dec.    Dig.    | 

8.  Libel  and  Slandeb  ({  81*)— Wobdb  Ag- 
TIONABLK  Pm  Sx  —  CoMPiAini  —  Suwi- 

CIENC?. 

In  an  action  for  slander,  a  count,  alleging 
that  defecdant  said  of  plaintiff  that  she  was  a 
girl  of  loose  character  and  not  fit  to  teach  school, 
and  averring  that  defendant  used  the  words  "a 
girl  of  loose  character"  for  the  purpose  of  ez- 

Sressing  and  meaning,  and  that  the  words  were, 
y  the  persons  in  whose  hearing  they  were  spo- 
ken, understood  to  mean,  that  plaintiff  was  un- 
chaste, set  forth  per  se  an  actionable  slander. 

[Ed.  Note. — h'or  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f{  187-197,  2U9,  210;  Dec. 
Dig.  I  ^.'J 

4.  EvioENCB  (t   636*)— OpiNion  Bvidxnct— 

EXPEBTS. 

In  an  action  for  slander,  wherein  defend- 
ant was  charged  .with  saying  that  plaintiff  was 
a  girl  of  "loose  character"  and  not  fit  to  teach 
school,  a  witness  well  acquainted  with  the 
neighborhood  in  which  the  words  were  used, 
and  who  had  heard  them  applied  to  females  a 
great  many  times,  was  competent  to  testify 
that  the  words  mean  that  a  woman  is  not  vir- 
tuous. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Dec.  Dig.  i  636.*] 

6.  Libel  and  Slandeb  (|  100*)— Aonoir— Ib- 

8UE8  AND  tKOOF. 

Where,  in  an  action  by  a  school  teacher 
for  slander,  the  declaration  alleged  that  plain- 
tiff lost  her  situation  at  a  certain  place  ana  was 
also  prevented  from  obtaining  other  situations 
because  of  the  alleged  slander,  plaintiff's  sister 
was  properly  asked  if  she  knew  why  plaintiff 
did  not  get  any  of  the  schools  in  her  neigh- 
borhood. 

(Ed.  Note. — For  other  cases,  aee  label  and 
Slander,  Dec.  Dig.  {  100.*] 

6L  Tbial  (J  90*)— Stbikino  Out  TwrnioNY. 
Where  an  answer  is  not  responsive  or  con- 
tains irrelevant  matter,  it  is  the  duty  (|f  the 
party  objecting  thereto  to  move  to  strike  it  out. 
[EM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dv.  i  238;   Dec.  Dig.  !  90.*] 

7.  Libel  and  Slandeb  ({  103*)— Etiokrcb— 

Immatebial  Kviuence. 

In  an  action  for  slander,  it  was  immaterial 
who  first  informed  plaintiff  of  the  speaking  by 
defendant  of  the  alleged  slanderous  words. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Dec  Dig.  |  103.*] 

&  Tbial  ({  76*)— Receftion  or  Evidenci— 

Time  fob  Objection. 

Where  a  question  gave  distinct  notice  to 
defendant  that  it  was  proposed  to  '  introduce 
certain  character  of  testimony  of  which  he  later 
complained,  it  was  his  duty  to  object  to  the 
qnestion  at  the  time  and  secure  an  exception  in 
case  of  an  adverse  ruling. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  183-190,  237;   Dec  Dig.  i  76.*] 

9.  Libel   and   Slandeb   (i   110*)— AonoN— 

Evidence. 

Where,  in  an  action  for  slander,  defend- 
ant offered  evidence  that  the  general  reputation 
of  plaintiff  for  chastity  in  the  community  in 
which  she  lived  was  bad,  plaintiff  was  prop- 
erly permitted  to  show  in  rebuttal  by  a  wit- 
ness that  he  had   not  heard   plaintiff's  general 


reputation   for  ehastitr  questioned  or  donbted 
until  the  institution  of  the  suit. 

[EH.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  (  314;    Dec  Dig.  t  110.*J 

10.  Libel  and   Slandeb  (|  124*)— AonoR — 

iNBTBUCTIONB. 

In  an  action  for  slander  for  charging  plain- 
tiff with  being  a  girl  of  loose  character  and  not 
fit  to  teach  school,  an  instruction  that,  even 
though  defendant  spoke  the  words  concerning 
plaintiff,  the  jury  could  not  find  for  plaintiff 
unless  they  further  found  that  the  words  pro- 
ceeded from  express  malice  on  defendant's  part, 
was  bad  as  not  requiring  the  jury  to  find  tho 
facts  which  in  law  would  amount  to  a  qualified 
privilege. 

[Ed.  Not«. — For  other  cases,  aee  Ubel  and 
Slander,  Dec  Dig.  i  124.*] 

11.  Appeal  and  Ebbob  (I  110*)— Decieuonb 
Bevibwablb— Kekusal  or  New  Tbial. 

The  general  rule  is  that  no  appeal  will  lie 
from  the  refusal  of  the  court  to  grant  a  new 
trial. 

I  Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error.  Cent  Dig.  11  740-748;  Dec  Dig.  | 
110.*] 

12.  New  Tbial  ((  143*)— Vebdict— AmoAVR 
OF  JuBORB  to  Impeach  Vebdict. 

The  afiidovit  of  a  juror  is  not  admissible, 
on  motion  for  new  trial,  to  impeach  the  verdict 
[Ed.  Note.— For  other  cases,  see  New-  Trial, 
Cent  Dig.  {|  290-206;    Dec.  Dig.  {  143.*] 

Appeal  from  Circuit  Court,  Wicomico  Coun- 
ty; Cbaa.  F.  Holland  and  Robley  D.  Jones, 
Judges. 

Action  b7  Nannie  B.  Howetti  asainst  Zora 
H.  Brlusfield.  Judgment  for  plaintiCr,  and 
defendant  appeals.    Affirmed. 

The  prayers  referred  to  in  the  opinion  of 
the  court  are  as  follows: 

"Plaintiff's  First  Prayer.  (Granted.)  The 
court  instructs  the  Jury  that  inasiuuch  tut 
the  defendant  has  not  pleaded  that  the  charg- 
es set  out  in  the  declaration  and  offered  in 
evidence  are  true,  either  in  whole  or  part, 
he  admits  that  the  plaintlfT  is  not  guilty  of 
any  of  said  charges,  and  the  Jury  must  deal 
with  the  case  upon  that  admission. 

"Second  Prayer.  (Granted.)  The  plaintiff 
prays  the  court  to  instruct  the  Jury  that  If 
they  shall  find  from  the  evidence  that  the 
defendant,  in  the  town  of  Cauilirldge,  Md.,  in 
or  about  the  month  of  April,  1905,  in  the 
presence  and  concemlng  the  plaintiff,  Ki>oke 
the  words  charged  in  the  second  count  of  the 
declaration,  and  meaning  and  Imputing  there- 
by a  want  of  chastity  in  the  plaintiff,  and  was 
so  understood  by  said  hearers,  and  If  the^ 
shall  further  find  from  the  evidence  that  the 
words  spoken  proceeded  from  express  malic* 
or  ill  will  to  the  plaintiff,  then  their  verdict 
must  be  for  the  plaintiff;  and.  If  they  so 
find  for  the  plaintiff,  they  may  award  such 
damages  as  they  in  their  Judgment  shall 
think  Justified  by  all  of  the  facts  and  circum- 
stances of  the  case,  not  only  for  the  puri>ose 
of  giving  compensation  for  the  injury  done 
to  the  feelings  and  character  of  the  plaintiff, 
but  also  for  the  puri)ose  of  adequately  pun- 
l.<4blnK  the  conduct  of  the  defendant,  and  In 
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asHesslng  snch  damages  they  may  consider 
the  means  and  wealth  of  the  defendant" 

"Fourth  Prayer.  (Granted.)  The  plaintiff 
prays  the  court  to  instruct  the  Jury  that  If 
they  shall  find  from  the  evidence  that  the 
defendant,  in  or  about  the  month  of  Febru- 
aiXt  1006.  In  the  county  of  Dorchester,  state 
of  Maryland,  In  the  presence  and  hearing  of 
the  witness,  Benjamin  F.  Johnson,  spoke  of 
and  concerning  the  plaintiff  the  words  charg- 
ed In  the  third  count  of  the  declaration,  then 
their  Terdlct  must  be  for  the  plaintiff,-  and, 
If  tbey  so  find  for  the  plaintiff,-  they  may 
•ward  such  damages  as  they  In  their  Judg- 
ment shall  think  Justified  by  all  of  the  facts 
and  circumstances  of  the  case,  not  only  for 
the  purpose  of  idvlng  compensation  for  the 
injury  done  to  the  feelings  and  character 
of  the  plaintiff,  but  also  for  the  purpose  of 
adequately  punishing  the  conduct  of  the  de- 
fendant, and  In  assosslng  such  damages  they 
may  consider  the  means  and  wealth  of  the 
defendant 

"Fifth  Prayer.  (Granted.)  The  plaintiff 
prays  the  court  to  instruct  the  Jury  that  the 
word  'malice,'  as  used  in  this  form  of  action, 
is  not  to  be  considered  In  the  sense  of  spite 
or  hatred  against  a  person,  but  as  meaning 
titat  the  party  is  actuated  by  improper  and 
indirect  motives,  other  than  the  mere  pur- 
pose of  vindicating  public  Justice." 

"Third  Prayer.  (Rejected.)  The  plaintiff 
prays  the  court  to  Instruct  the  Jury  that  if 
they  shall  l>elleve  from  the  evidence  that  the 
defendant,  in  the  county  of  Dorchester,  state 
of  Maryland,  in  or  about  the  month  of  Feb- 
ruary or  March,  1906,  in  the  presence  and 
hearing  of  John  Stanton,  the  witness,  spoke 
(tf  and  concerning  the  plaintiff  the  words 
charged  in  the  fourth  count  of  the  declara- 
tion, and  meaning  and  imputing  thereby  a 
want  of  chastity  in  the  plaintiff,  and  was  so 
understood  by  said  hearers,  then  their  verdict 
must  be  for  the  plaintiff,  and  if  they  shall  so 
find  for  the  plaintiff  they  may  award  such 
damages  as  they  in  their  Judgment  shall 
think  Justified  by  all  the  facts  and  circum- 
stances of  the  case,  not  only  for  the  purpose 
of  giving  compensation  for  the  injury  done 
to  the  feelings  and  character  of  the  plaln- 
tUt,  bat  also  for  the  purpose  of  adequately 
punishing  the  conduct  of  the  defendant,  and 
In  assessing  such  damages  they  may  consider 
the  means  and  we<ilth  of  the  defendant." 

"Defendant's  First  Prayer.  (Granted.) 
The  Jury  are  instructed  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  a  pre- 
ponderance of  evidence  that  the  defendant 
apoke  of  and  concerning  the  plaintiff  the 
words  charged  in  the  third  count  of  her 
declaration,  and,  unless  the  Jury  find  by  a 
preponderance  of  evidence  that  the  defend- 
ant did  speak  of  and  concerning  the  plaintiff 
the  words  used  in  said  count,  their  verdict 
must  be  for  the  defendant  upon  said  count 

"Second  Prayer.  (Granted.)  The  Jury  are 
Instructed  that  If  they  believe  from  the  evi- 


dence that  the  defendant  spoke  of  and  con- 
cerning the  plaintiff  the  words  set  out  In  the 
second  count  of  the  declaration,  to  wit,  'She 
is  a  girl  of  loose  character  and  not  fit  to 
teach  school,'  and  shall  further  find  that  the 
words  were  spoken  to  Wm.  N.  Andrews, 
state's  attorney  of  Dorchester  county,  in  re- 
sponse to  an  inquiry  made  by  the  said  Wil- 
liam N.  Andrevra  in  his  official  capacity  In  the 
examination  or  Investigation  of  a  case  then 
pending  in  the  circuit  court  of  Dorchester 
county,  wherein  the  said  plaintiff  was  charg- 
ed with  an  assault,  then  their  verdict  must 
be  for  the  defendant  upon  said  count,  unless 
they  further  find  that  the  said  words  were 
spoken  With  express  or  actual  malice  on  the 
part  of  the  defendant,  and  the  burden  of 
proving  such  express  or  actual  malice  Is  up- 
on the  plaintiff. 

"Third  Prayer.  (Conceded.)  The  Jury  are 
Instructed  that,  before  they  can  find  for  the 
plaintiff  on  the  third  count  of  her  declara- 
tion In  this  case,  they  must  find  from  the 
evidence  that  the  words  alleged  therein  to 
have  been  spoken  by  the  defendant  If  they 
find  from  the  evidence  that  they  were  spoken 
by  him,  were  spoken  by  him  concerning  the 
plaintiff,  Nnnnle  B.  Howeth,  and  no  one  else; 
and  the  burden  of  proof  that  said  words  were 
so  spoken  by  the  defendant  of  and  concerning 
the  plaintiff  is  upon  the  plaintiff." 
•"Fifth  Prayer.  (Conceded.)  The  defend- 
ant prays  the  court  to  Instruct  the  Jury  that 
there  Is  no  legally  sufficient  evidence  to  enti- 
tle plaintiff  to  recover  under  first  count  of 
her  declaration. 

"Sixth  Prayer.  (Granted.)  The  defendant 
prays  the  court  to  Instruct  the  Jury  that 
there  is  no  legally  sufficient  evidence  to  enti- 
tle plaintiff  to  recover  under  the  fourth 
count  of  her  declaration.       ' 

"Seventh  Prayer.  (Granted.)  If  the  Jury 
find  a  verdict  for  the  plaintiff,  and  If  they 
further  find  that  any  of  the  words  charged  in 
the  declaration,  which  they  may  .believe  the 
defendant  spoke  of  and  concerning  the  plain- 
tiff, did  not  proceed  from  malice  on  the  part 
of  the  defendant  toward  the  plaintiff,  in  es- 
timating damages  the  Jury  may  take  Into  con- 
sideration the  circumstances  under  which 
said  words  were  spoken,  the  reputation  of  the 
plaintiff  for  chastity  at  the  time  of  the  speak- 
ing of  said  words,  and  all  the  other  facts  and 
circumstances  of  the  case,  and  may  In  the 
exercise  of  their  discretion  award  to  the 
plaintiff  nominal  damages  only." 

"Fourth  Prayer.  (Rejected.)  The  Jury  are 
instructed  that,  even  though  they  find  from 
the  evidence  that  the  defendant  spoke  of  and 
concerning  the  plaintiff  the  words  charged  in 
the  second  count  of  the  declaration,  they 
cannot  find  for  the  plaintiff  on  said  count,  un- 
less they  further  find  that  said  words  pro- 
ceeded from  express  malice  on  the  part  of 
the  defendant  toward  the  plaintiff,  and  un- 
less the  Jury  so  find  their  verdict  must  be  for 
the  defendant  on  said- second  count" 
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Argued  before  BOTD,  a  J.,  and  BRIS- 
COE, PBARCE,  SCHMUCKEK,  BURKE, 
WORTHINGTON,  and  THOMAS,  JJ. 

AJonso  li.  Miles,  for  appellant  Frederick 
H.  Fletcher,  for  appellee. 

BURKE,  J.  This  record  brings  np  for  re- 
view the  propriety  of  10  mllngs  of  the  cir- 
cuit court  for  Wicomico  county.  In  the  for- 
mer appeal  of  the  appellant  herein,  which  Is 
reported  in  107  Md.  278,  68  Atl.  686,  the  le- 
gal principles  to  be  applied  to  the  case  were 
stated,  the  Judgment  was  reversed,  and  the 
case  was  remanded  for  a  new  trial,  and  It 
was  adjudged  that  the  plalntUI  pay  the 
costs.  Upon  the  new  trial  a  verdict  and 
Judgment  were  entered  for  the  plalntltf  for 
(4,500,  and  the  defendant  has  again  ap- 
pealed. 

This  case,  which  is  an  action  for  .slander, 
has  been  three  times  tried  In  the  same  court 
In  the  first  trial  the  plaintlCT  submitted  to  a 
Judgment  of  non  pros.,  and  in  the  subsequent 
trials  she  recovered  Judgments  against  the 
appellant  The  court  therefore  In  which  the 
case  was  tried  was  familiar  with  the  facts, 
and  with  the  financial  condition  of  the  par- 
ties, and  no  doubt  knew  whether  the  plain- 
tiff was  financially  able  to  pay  the  costs  ad- 
Judged  against  her  on  the  former  appeal.  It 
certainly  was  In  a  position  to  know  whether, 
mider  the  circumstances  within  its  knowl- 
edge. It  was  proper  to  say  that  the  trial 
should  be  stayed  until  those  costs  bad  been 
paid  by  the  plaintiff.  The  refusal  of  the 
court  to  grant  this  stay  constitutes  the  ap- 
pellant's first  bill  of  exception.  The  ques- 
tion presented  by  this  exception  was  consid- 
ered in  the  former  appeal,  and  we  there  said 
that  an  application  to  grant  a  temporary 
stay  of  proceedings  was  addressed  to  the 
discretion  of  the  court,  and  that  the  refusal 
of  the  court  to  grant  It  would  not  be  review- 
ed, in  the  absence  of  an  abuse  of  discretion 
by. the  lower  court  A  motion  to  stay  pro- 
ceedings, based  upon  section  70,  art.  75,  CJode 
1904,  Is  to  be  dealt  with  In  precisely  the 
same  way.  Knee  v.  City  Passenger  Railway 
Company,  87  Md.  623,40  Atl.  880,  42  L.  R.  A. 
363-  At  the  time  the  ^notion  for  a  stay  was 
made.  It  had  been  decided  by  this  court  that 
the  plaintiff  had  a  good  cause  of  action 
against  the  defendant  The  low»  court  was 
aware  that  the  defendant  was  a  man  of  sab- 
Btantial  means,  and  that  the  plaintiff  was 
comparatively  poor,  and  the  court  may  have 
well  thought  that  to  require  her  to  pay  the 
costs  would  have  imposed  upon  her  a  great 
hardship,  and  that  such  an  order  might  have 
resulted  In  depriving  her  of  the  ability  to 
try  her  case.  We  therefore  think  the  court 
acted  clearly  within  Its  Judicial  discretion  in 
refusing  the  motion,  and  that  Its  action  is 
not  the  subject  of  an  appeal. 

The  declaration  contains  four  counts.  At 
the  conclusion  of  the  whole  case  the  court 
at  the  instance  of  the  defendant  instructed 


the  Jury  that  there  eonld  be  no  recorery  up- 
on the  first  and  fourth  counts,  and  therefore 
those  counts  vrlll  not  be  considered.  At  the 
time  of  the  publication  of  the  alleged  Slan- 
derous words,  the  plaintiff  was,  and  etUl  ii, 
an  unmarried  female  teacher  in  the  public 
schools  of  Dorchester  county.  The  words 
declared  on  in  the  second  count  are  these': 
"She  [the  plaintiff]  la  a  girl  of  loose  charac- 
ter and  not  fit  to  teach  school."  On  the  for- 
mer appeal  we  decided  that  these  words,  in 
the  absence  of  a  proper  averment  of  extrin- 
sic facts  showing  that  the  defendant  meant 
to  traduce  the  character  of  the  plaintiff  tar 
chastity,  were  not  actionable  per  se;  bnt  in 
the  second  count  of  the  presoit  narr.  the 
plaintiff  has  introduced  a  prefatory  induce- 
ment by  wliich  the  defect  found  to  exist  in 
the  former  narr.  has  been  cured.  It  is  aver- 
red that  he  used  the  words  "a  girl  of  loose 
character"  for  the  purpose  of  expressing  and 
meaning,  and  that  the  words  were  by  the 
persons  in  whose  bearing  they  were  spoken 
understood  to  mean,  that  the  plaintiff  was 
unchaste.  Under  the  authorities  cited  in  the 
former  case,  the  count  as  amended,  sets 
forth  per  se  an  actionable  slander.  The 
words  declared  on  in  the  third  count  reflect 
upon  the  plalntllTs  chastity,  and  under  sec- 
tions 1  and  2  of  article  8S  of  the  Code  are 
per  se  slanderous.  Caimes  ▼.  Pelton,  103 
Md.  40,  63  Atl.  106. 

The  second  exception  was  taken  under 
the  following  circumstances:  S.  Spry  An- 
drews, a  witness  produced  on  t>ehalf  of  the 
plaintiff,  testified,  among  other  things,  that 
in  October,  1005,  at  Cambridge,  he  heard  the 
defendant  say  to  William  N.  Andrews,  the 
state's  attorney  for  Dorchester  county,  that 
the  plaintiff  was  a  girl  of  loose  character  and 
not  fit  to  teach  school,  l^hls  witness  lived 
about  18  miles  from  Cambridge,  and  went  to 
that  place  20  to  25  times  a  year,  and  was 
well  acquainted  with  the  people  th««.  He 
was  asked  if  he  had  ever  heard  "In  this 
neighborhood,  in  your  neighborhood,  in  Mr. 
Brinsfleld's  neighborhood,  and  in  Cambridge, 
the  words  'loose  character'  as  applied  to  a 
female."  He  answered  that  he  had  heard  it 
applied  to  females  a  grood  many  times.  He 
was  further  asked  to  state  what  was  the  pe- 
culiar meaning  of  the  word  used  on  this  oc- 
casion in  the  neighborhood  described  by  bim. 
To  this  question  the  defendant  objected;  but 
the  court  overruled  the  objection,  and  the 
witness  said:  "It  means  that  a  wnmnn  has 
not  virtue."  The  exception  to  this  evidence 
is  based  upon  the  ground  that  the  witness 
was  not  qualified  to  speak  as  to  the  local  or 
unusual  meaning  of  the  words  uspd  In  the 
neighborhood.  It  is  true,  so  far  ns  the  rec- 
ord shows,  that  the  counsel  in  eliciting  tbis 
evidence  did  not  pursue  the  formal  method 
stated  in  Newbold  &  Sons  v.  Bradstreet  57 
Md.  60,  40  Am.  Rep.  426;  but  It  does  not 
therefore  follow  that  the  testimony  should 
have  been  excluded.    He  was  well  acquaint- 
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ed  wtth  the  n^bborhood  In  which  the  words 
■were  used,  be  bad  heard  them  applied  to  fe- 
males a  great  many  times,  and  his  ertdence 
shows  In  the  neighborhood  ahoat  which  he 
was  interrogated  they  had  a  slanderous 
meaning.  He  had  stated  the  means  and  ex- 
tent of  his  knowledge  upon  the  subject  of 
the  peculiar  meaning  of  the  words  with  suf- 
ficient fullness  to  permit  him  to  testify.  In 
a  subsequent  part  of  his  testimony  he  was 
asked  what  he  understood  by  the  words  used 
on  the  occasion  of  the  conversation  between 
Mr.  Brinsfleld  and  William  N.  Andrews,  and 
he  answered:  "Same  as  before.  I  under- 
stood It  to  mean  that  Mr.  Brinsfleld  bad 
■aid  she  was  not  vlrtnons." 

The  tblrd  exception  was  abandoned.  The 
defendant  in  the  former  case  offered  to  in- 
troduce the  same  character  of  evidence  as 
tliat  embraced  In  the  fourth  exception,  and 
we  beld  that  it  was  properly  excluded.  The 
plaintiff  in  the  years  1904  and  1905  was 
teaching  in  Galestown  school  in  the  neigh- 
borhood of  her  home.  She  was  appointed  by 
the  Bdiool  trustees  as  teacher  In  that  school 
for  the  entmlug  year;  but  her  appointment 
was  not  confirmed  by  the  school  commission- 
ers. The  schools  at  Toddsvllle  and  Hooper's 
Island  which  she  secured  were  25  and  40 
miles,  respectively,  from  her  home.  The  dec- 
laration alleged  that  she  lost  her  situation 
at  Galestown,  and  was  also  prevented  from 
obtaining  other  desirable  situations,  because 
of  the  alleged  slanders  of  the  defendant.  To 
prove  these  averments  her  sister,  Geneva 
Howeth,  was  asked  If  she  knew  why  the 
plaintiff  did  not  get  any  of  the  schools  In  her 
neighborhood  In  the  year  she  taught  in  the 
Toddsvllle  and  Hooper  Island  schools.  The 
defendant  objected,  and  the  ruling  of  the 
court  permitting  the  witness  to  answer  con- 
■tltntes  the  fifth  exception.  The  question 
was  a  proper  one,  and  asked  for  information 
upon  a  material  point,  and  If  her  answer 
was  not  responsive,  or  contained  Irrelevant 
matter,  It  was  the  duty  of  the  defendant  to 
have  moved  to  strike  if  out;  but  this  was 
not  done.  It  was  said  in  Brashears  v.  Orme, 
83  Md.  461,  49  Atl.  623,  that:  rrhe  proper 
practice  Is  when  a  question  Is  asked  that 
may  call  for  an  answer  which  Is  relevant 
and  material,  but  the  answer  given  is  Ir- 
relevant and  improper,  to  then  ask  the  court 
to  strike  out  the  question  and  answer,  and. 
If  it  be  calculated  to  do  him  harm,  the  court 
slioQld  Instruct  the  Jury  not  to  consider  It." 
Bnt  aside  from  this,  which  Is  sufficient  to 
sustain  the  ruling  of  the  lower  court,  the  an- 
swer of  the  witness  embraced  substantially 
the  same'  facts  contained  in  the  sixteenth 
bill  of  exception  on  the  former  appeal,  which 
facts,  we  held,  were  proi)er  to  be  considered 
by  the  Jury. 

There  was  no  error,  in  the  sixth  exception. 
The  defendant  sought  to  obtain  from  the 
plaintiff  the  name  of  the  person  who  first 
told  her  that  the  defendant  had  charged 
her  with  being  a  girl  oMoose  character.    It 


was  of  no  consequence  who  first  gave  her- 
the  information.    The  witness  Jacob  N.  Wil- 
son, called  in  rebuttal  by  the  plaintiff,  was 
asked  this  question :    "State  whether  or  not 
you  have  heard  her  general  reputation  for, 
chastity  questioned  or  doubted  until  the  In-- 
stltution  of  this  snlt  In  1905."    To  this  qnes-i 
tlon  he  answered,  "No,  sir."    After  the  ques- 
tion had  been  propounded  and  answered,  the 
defendant  objected ;   but  the  court  overruled 
the  objection  and  permitted  the  answer  to. 
go  to  the  Jury,  and  this  ruling  is  the  subject| 
of  the  seventh  exception.    There  was  no  er-i 
ror  in  this  ruling,  for  at  least  three  reasons : , 
First,  the  objection  came  too  late ;  secondly,, 
it  was  proper  evidence  In  rebuttal;    and, 
thirdly,  the  testimony,  under  the  clrcnmstan-, 
ces,  cannot  fairly  be  said  to  have  injured, 
the  defendant    In  Dent  v.  Hancock,  6  Gill,, 
127.  It  la  said  that:    "It  te  the  duty  of  coun-< 
sel,  if  jiware  of  the  objection  to  Its  admis-; 
sibillty,  to  object  to  the  testimony  at  the, 
time  it  is  offered  to  be  given,  or  if  unappris- 
ed of  such  objections  at  the  time  the  evi- 
dence had  gone  to  the  Jury,  he  must  raise  i 
the  objection  within  a  reasonable  time  there- , 
after."    The  question  propounded  gave  dis-i 
tlnct  notice  to  the  defendant  that  it  was  pro- . 
posed  to  introduce  the  very  character  of  tes-; 
timony  of  which  he  here  complains,  and  tt> 
was  his  duty  then  to  object  to  the  question,! 
and  secure  an  exception,  in  case  ot  an  ad-, 
verse  ruling  by  the  court    The  rule  stated- 
in  Dent  v.  Hancock  has  been  approved  and. 
applied  in  many  cases  in  this  court.    Baugher 
V.  Duphorn,  9  GUI,  325;  Grosbon  v.  Thomas, 
20  Md.  242;    Marsh  v.  Hand,  35  Md.   127; 
Bell  V.  State,  57  Md.  120.     The  defendant 
must  be  held  to  have  waived  all  objections , 
to  this  testimony;  but  the  evidence  was  ad-, 
mlsBlble  In  rebuttal.    The  defendant  had  of-, 
fered  evidence  of  witnesses  tending  to  prove ' 
that  the  general  reputation  of  the  plaintiff, 
for  chastity  In  the  community  In  which  she; 
lived  was  bad.    A  number  of  witnesses  tes- 
tified In  rebuttal  that  her  general  reputation  i 
In  that  respect  was  good.    J^cob  N.  Wilson,  < 
whose  evidence  is  excepted  to,  was  the  last 
witness  produced  by  the  plaintiff.     It  is  to 
be  observed  that  he  was  not  called  to  estab- ; 
lish   her   general    reputation    for    chastity.  ■ 
Had  such  been  the  object  of  the  testimony, ' 
It  would  have  been,  under  all  the  authorities,  ■ 
inadmissible  in  the  form  in  which  it  was. 
offered.     It  was  offered,  not  to  prove  her ' 
general  reputation  for  chastity,  but  to  rebut  > 
the  testimony  by  which  that  reputation  was  i 
attempted  to  be  discredited  by  the  defendant's .. 
witnesses.    There  Is  a  clear  distinction  be- 1 
tween  the  two  classes  of  evidence  and  the  '< 
principle    controlling    its    production.      This : 
distinction  Is  stated  in  Sloan  v.  Edwards,  61  . 
Md.  90,  and  In  that  case  the  principle  upon  • 
which  evidence  of  the  character  given  by » 
Wilson  Is  held  to  be  admissible  was  discuss-  f 
ed  and  approved ;   but,  in  view  of  the  great  ■ 
amount  of  testimony  pro  and  con  offered  In 
the  case  npon  the  question  of  the  plaintiff's ' 
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genfiral  repntatlon  for  chastity,  It  Is  hardly 
probable  that  the  evidence  of  Wilson  af- 
fected the  Jury  to  any  appreciable  extent. 

This  brings  us  to  the  eighth  exception, 
which  relates  to  the  ruling  on  the  prayers. 
The  court  granted  four  prayers  on  behalf  of 
the  plaintiff,  and  six  on  the  part  of  the  de- 
fendant. It  refused  the  defendant's  fourth 
prayer.  As  the  amended  declaration  states  a 
case  of  actionable  slander  per  se,  the  action 
of  the  court  upon  the  prayers,  which  the  re- 
porter will  set  out  In  the  report  of  the  case, 
Deed  not  be  discussed.  It  will  be  seen  upon 
examination  of  those  prayers  that  the  court 
<»rrectly  applied  the  rules  of  law  stated  In 
the  former  case.  The  defendant's  fourth 
prayer  was  bad.  In  that  It  did  not  require 
the  Jury  to  find  the  facts  which  In  law  would 
amount  to  a  qualified  privilege.  That  ques- 
tion, however,  was  correctly  submitted  by 
Che  plaintltT'S' second  prayer,  which  contains 
a  statement  of  all  the  facts  essential  to  a 
recovery  on  the  second  count 

The  ninth  and  tenth  exceptions  may  be 
considered  together.  The  defendant  filed  a 
motion  for  a  new  trial.  In  support  of  this 
motion  he  offered  an  affidavit  of  John  W. 
Jones,  one  of  the  Jurors  who  tried  the  case, 
to  the  effect:  That,  after  the  jury  had  re- 
tired to  the  jury  room  to  consider  the  case, 
lie  was  in  favor  of  a  verdict  for  the  defend- 
ant; that  he  held  out  for  several  hours  for 
that  finding;  that  several  of  the  Jurors  be- 
came very  angry  and  swore  at  him;  that 
there  were  violent  oaths  used,  and  certain 
of  the  Jurors  intimated  that  he  had  been 
iMQght ;  that  they  told  him  that  he  would  be 
a  ruined  man  around  the  courthouse  If  he 
did  not  agree  to  a  verdict  for  the  plaintiff; 
that  they  said  that  Brlnsfleld  had  bought  the 
witnesses;  that  but  for  these  threats  and 
representations  made  to  him  he  would  never 
have  agreed  to  a  verdict  for  the  plaintiff; 
and  that  In  his  Judgment  the  verdict  was  not 
warranted  by  the  evidence.  The  court  re- 
fused to  receive  this  affidavit  in  evidence  at 
the  hearing  of  the  motion,  and  this  refusal 
constitutes  the  ninth  exception.  The  tenth 
^ceptlon  is  to  the  denial  of  the  motion  for 
a  new  trial.  It  must  be  admitted  that  the 
tenth  exception  must  fail  if  the  court  was 
right  in  rejecting  the  affidavit,  as  the  gen- 
eral rule  is  that  no  appeal  will  lie  from  the 
refusal  of  the  court  to  grant  a  new  trial. 
TThe  rule,  which  obtains  In  nearly  all  the 
states,  is  that  a  Juror  will  not  be  permitted 
to  Impeach  his  verdict  It  prevails  both  In 
England  and  in  the  federal  courts.  The  rea- 
son for  the  rule  is  thus  stated  in  14  Ency. 
Pleading  &  Practice,  908 :  "Such  evidence  is 
forbidden  by  public  policy,  since  it  would 
disclose  the  secrets  of  the  Jury  room,  and 
afford  an  opportunity  for  fraud  and  perjury. 
It  would  open  such  a  door  for  tampering 
with  weak  and  indiscreet  men  that  it  would 
render  nil   vpr'^'f'"'   |r.co<ii'V'    nnri   fiinr<>for<» 


the  law  has  wisely  guarded  against  all  such 
testimony  and  has  considered  it  unworthy 
of  notice.  It  would  be  a  most  pernicious 
practice,  and  in  its  consequences  dangerous 
to  this  much-valued  mode  of  trial,  to  permit 
a  verdict,  openly  and  solemnly  declared  tn 
the  court,  to  be  subverted  by  going  behind  It 
and  inquiring  into  the  secrets  of  the  Jury 
room."  This  is  also  the  Maryland  rule  (Bos- 
ley  V.  Chesapeake  Insurance  Company,  3  Gill 
&  J.  4T3,  22  Am.  Dec.  337,  and  Browne  ▼. 
Browne,  22  Md.  104),  and  we  are  not  aware 
of  a  single  instance  in  this  state  in  which  It 
has  not  been  followed.  Such  affidavits,  if 
admitted,  are  entitled  to  very  little  consid- 
eration, and  would  not  be  sufficient  in  them- 
selves to  disturb  the  verdict. 

Finding  no  error  in  any  of  the  mllnga  of 
the  lower  court,  the  Judgment  will  be  af- 
firmed. 

Judgment  affirmed,  with  costs  above  and 
below. 

(UO  Hd.  B7t) 
STATE  ex  rel.  BAUM  v.  WARDEN  OF  BAI/- 

TIMORE  CITY  JAIL. 
(Court  of  Appeals  of  Maiytand.    June  1,  1909.) 

1.  J0BT  (§  31*)— Right  to  Jubt  Trial— Ik- 

FBINOEMENT  OF  RIGHT. 

Baltimore  Cit7  Charter  (Laws  1888,  p. 
482,  c.  123)  S  632,  conferring  on  justices  of  the 
peace  summary  jurisdiction  to  bear,  try,  and 
determine  cases  of  assault  and  battery,  on  con- 
dition that  a  jury  trial  be  waived,  is  within  the 
legislative  power,  and  not  unconstitutional  aa 
violating  the  right  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i  216;   Dec.  Dig.  i  31.*] 

2.  Jubt   (J   29*)— Waiver  or  Joby  Tbialt- 

ACUS  CONRTITUTING. 

Where  accused  was  arrested  late  at  night 
and  imprisoned,  and  the  next  morning  brought 
from  his  cell  before  the  magistrate,  who  read  to 
him  the  charge  appearing  on  the  doclcet,  and 
aslied  him  whether  he  wanted  to  be  tried  there 
or  in  court  with  a  jury,  and,  upon  accused  pro- 
testing bis  innocence,  the  magistrate  said  that 
it  was  not  a  question  then  as  to  his  guilt  or  in- 
nocence, but  where  h«  wanted  his  case  to  be 
tried,  and,  accused  having  replied,  "It  might 
as  well  be  tried  here,"  the  magistrate  at  once 
proceeded  to  try  accused,  without  inquiring 
whether  be  wished  to  have  witnesses  summoned 
in  his  behalf,  or  to  procure  counsel,  and  ac- 
cused was  convicted  and  sentrnced  on  the  same 
day  to  two  gears'  confinement  in  jail,  there  was 
not  a  sufficient  waiver  of  a  jury  trial  to  give 
the  magistrate  jurisdiction,  within  Baltimore 
City  Charter  (Laws  1898,  p.  482,  c.  123)  $  G32, 
conferring  on  justices  of  the  peace  summary 
jurisdiction  to  hear,  try,  and  determine  cases 
of  assault  and  battery,  but  providing  that  it 
shall  be  the  duty  of  the  justice,  before  proceed- 
ing to  hear,  try,  and  determine  the  charge, 
to  inform  accused  of  bis  right  to  a  jury  trial. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {  202;   Dec.  Dig.  {  29.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas ;  Thos.  Ireland  Elliott  Judge. 

Hat)eas  corpus  and  certiorari  by  the  State, 
on  the  relation  of  John  Baum,  against  the 
Wtr^pri  of  Fnltlmore  CItv  .Till  to  secure  his 
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release  ftom  Jan.    From  an  order  directing 
his  release,  the  state  appeals!    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKBR,  BURKE, 
WOBTHINGTON,  THOMAS,  and  HENRY, 

n. 

Eugene  O'Dunne  and  Isaac  Lobe  Straus, 
Attr-  Oen..  for  tbe  State.  William  C.  Smith, 
for  appellee. 

SCHMUCKER,  J.  The  appeal  in  this  case 
la  from  an  order  of  the  court  of  common 
pleas  of  Baltimore  city,  passed  upon  a  writ 
of  certiorari,  directing  the  release  of  John 
Baum  from  the  Baltimore  city  Jail.  It  ap- 
pears from  the  record  that  Baum,  a  man  61 
years  of  age,  was  arrested  on  January  3, 
1909.  Ijetween  10  and  11  o'clock  at  night, 
while  at  work  In  the  engine  room  of  the  ez- 
banst  fan  of  the  Philadelphia,  Baltimore  & 
Wilmington  railroad  tunnel  on  North  avenue 
in  Baltimore  city.  He  was  taken  to  the 
Northwestern  Police  Station  and  put  In  a 
celL  On  the  next  morning  be  was  taken  out 
of  the  cell,  and  summarily  -  tried  by  the 
magistrate,  whose  duty  It  was  to  sit  at  that 
station,  for  an  alleged  assault  and  battery 
In  December,  1908,  on  Dorothy  Bowers,  a 
female  child  11  years  old,  and  was  convicted 
and  sentenced  to  2  years'  conflnement  In  the 
dty  ]alL  On  January  9th  Baum  applied  to 
Hon.  Thomas  I.  Elliott,  sitting  In  the  court 
of  common  pleas,  for  a  writ  of  habeas  cor- 
pus, and  also  for  a  certiorari  requiring  a  re- 
torn  into  that  court  of  the  assault  and  bat- 
tery proceedings  had  before  the  magistrate. 
Both  writs  having  been  granted,  and  return 
made  In  response  thereto,  the  hearing  under 
the  two  writs  was  had  at  the  same  time  In 
the  conrt  of  common  pleas.  The  case  having 
been  heard  upon  the  returns  to  the  writs  and 
the  testimony  of  witnesses,  the  learned 
Judge  below,  being  of  the  opinion  that  the 
magistrate  had-  not  lawfully  acquired  juris- 
diction of  Baum  and  of  the  ofTense  for  which 
he  was  tried,  passed  the  order,  as  upon  the 
writ  of  certiorari,  for  his  release.  From 
that  order  the  present  appeal  was  taken  by 
.the  state. 

It  also  appears  from  the  record  that,  when 
Banm  was  brought  to  the  station  house,  a 
charge  was  entered  against  him  on  the  sta- 
tion house  blotter  of  violation  of  article  27, 
I  369,  Code  Pub.  Gen.  Laws  1904,  which 
makes  the  carnal  knowledge  of  a  female 
child  under  14  years  of  age  a  felony,  punish- 
able at  the  discretion  of  the  court  by  death 
or  Imprisonment  In  the  penitentiary  for  life, 
or  for  a  period  of  not  less  than  18  months; 
that  entry  was  made  by  the  lieutenant  In 
charge  of  the  station  during  the  night  when 
Banm  was  brought  In,  but,  upon  ascertain- 
ing from  Dr.  Caspari,  who  had  examined  the 
girl,  that  there  had  been  no  penetration  of 
her  person,  the  entry  was  stricken  out,  and 
In  lien  of  It  was  entered  "Assaulting  Doro- 
thy Bowers  aged  11  years."    The  formal  en- 


try upon  the  magistrate's  docket  of  the 
charge  upon  which  Baum  was  tried  was 
"Assaulting  and  beating  Dorothy  Bowers 
age  11  yrs.  on  or  about  the  month  of  Dec. 
1908  In  Baltimore  city,  state  of  Maryland." 
The  magistrate  testified  that  Baum  was  In 
fact  tried  upon  that  charge,  after  having 
first  been  Informed  what  It  was.  According 
to  the  magistrate's  testimony,  when  he  ar- 
rived at  the  station  house  on  the  morning 
after  the  arrest,  the  sergeant  In  charge  told 
him  of  the  arrest,  and  of  the  request  to  Dr. 
Caspari  to  make  a  physical  examination  of 
the  girl.  He  then  went  Into  his  room,  where 
he  met  Dr.  Caspari,  who  Informed  him  that 
be  bad  examined  the  girl,  and  wanted  to 
testify;  that  he  was  very  busy,  and  wanted 
to  get  away.  Baum  was  at/  once  brought 
out  of  his  cell,  and  the  magistrate,  after 
reading  to  him  the  charge  of  assault  and 
battery,  said  to  him:  "You  have  a  right  to 
a  court  or  Jury  trial,  or  to  be  tried  here. 
Which  do  you  want?"  Baum  replied:  "I 
might  88  well  be  tried  here,  I  have  not  done 
anything.  I  am  innocent."  The  magistrate 
replied  "that  it  was  not  a  question  then  as 
to  whether  he  was  Innocent  or  guilty,  but 
the  question  was  where  he  wanted  his  case 
tried,"  whether  before  him  or  at  the  crimi- 
nal court,  and  Baum  replied  that  be  wanted 
It  tried  there  before  him.  Banm  was  not 
asked  whether  he  wished  to  have  counsel,  or 
to  have  any  witnesses  summoned  in  his  own 
behalf,  or  Informed  of  bis  rights  In  that  re- 
spect. The  magistrate  thereupon  proceeded 
at  once  with  the  trial,  calling  Dr.  Caspari 
as  a  witness  for  the  state,  who  testified  that 
he  had  examined  the  girl,  and  found  no  evi- 
dence of  any  entry  or  penetration  of  her  per- 
son. Baum  was  then  put  back  In  his  ceD, 
where  he  was  kept  for  about  a  half  an  hour, 
until  the  other  witnesses  for  the  state  bad 
arrived  at  the  station  house,  when  he  was 
brought  out  again,  and  his  trial  concluded. 
The  evidence  appearing  In  the  record  was 
taken  before  the  court  under  the  habeas  cor- 
pus and  certiorari  proceedings,  but  it  la 
said  to  be  that  of  the  witnesses  who  testi- 
fied before  the  magistrate;  he  not  having 
reduced  their  testimony  to  writing.  The 
only  direct  evidence  toudilng  the  commission 
of  the  ofTense,  was  that  of  Dorothy  Bowers, 
who  testified  that,  when  she  visited  Baum'a 
room  one  day  In  December,  be  had  improper- 
ly handled  her  person  In  the  presence  of  an- 
other girl,  whose  name  she  mentioned.  The 
other  girl  was  not  called  as  a  witness,  and 
Baum  positively  dented  the  commission  of 
the  alleged  offense.  Baum  further  testified 
that  he  knew  nothing  about  law,  and  sup- 
posed, when  he  consented  to  have  his  case 
heard  before  the  "squire,"  that  the  squire 
would  then  send  It  to  the  court  for  trial. 
We  forbear  any  expression  of  opinion  upon 
the  guilt  or  Innocence  •  of  the  petitioner, 
Baum,  as  the  only  issue  raised  by  the  certio- 
rari Is  that  of  the  jurisdiction  of  the  magis- 
trate to  try  the  case.    Lancaster  t.  State,  90 
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Md.  216,  44  Atl.  1039;  Kane  t.  State,  70  Md. 
562,  17  Atl.  857;  Galther  v.  Watklns,  68 
Ud.  582,  8  Ati.  464;  WlUlamBon  y.  Carnan, 
I'Gill  &  J.  196. 

The  counsel  for  tbe  respectlye  parties  to 
thte  appeal  have  onltod  In  the  request  that, 
in  passing  upon  the  question  of  the  magls- 
trtite's  jurisdiction,  we  express  our  views 
upon  the  constitutionality  of  section  632  of 
the  Baltlmote  City  charter  In  so  far  as  It 
professes  to  confer  jurisdiction  upon  justices 
of  the  peace  to  hear,  try,  and  determine 
cases  of  assault  and  battery.  Another  juris- 
dictional question  arising  upon  the  record  is 
the  sufficiency  vel  non  of  the  alleged  waiver 
oC  a  jury  trial  by  Banm,  such  a  waiver  being 
diade,  by  the  express  terms  of  the  statute,  a 
condition  precedent  to  the  vesting  of  jurls- 
(fictlon  in  the  magistrate  over  the  offense  of 
aSssault  and  battery.  Taking  up  these  two 
Questions  in  their  natural  order,  we  will 
consider  first  the  constitutionality  of  the  por- 
tion of  section  632  Involved  in  tbe  present 
case. 

That  section  enumerates  and  defines  the 
powers  and  duties  of  the  justices  of  tbe 
p|tace,  selected  to  sit  at  the  several  station 
bouses  In  Baltimore  city,  In  respect  to 
charges  made  against  persons  for  criminal 
clffenses.  It  confers  summary  Jurisdiction 
(ipon  such  justices  to  bear,  try,  and  deter- 
mine charges  of  certain  offenses.  Including 
assault  and  battery,  but  provides  that  "It 
efhall  be  the  duty  of  the  said  justice  before 
llroceedlng  to  hear,  try  and  determine  any 
df  the  charges  aforesaid,  to  Inform  the  party 
or  parties  charged  therewith  of  his  or  their 
respective  right  to  a  jury  trial."  It  further 
provides  that.  If  a  jury  trial  be  prayed  by  tbe 
party  charged  with  the  offense  or  by  tbe 
state's  attorney,  the  justice  shall  commit 
tbe  accused  party  or  hold  blm  to  bail  for 
itlal  in  the  criminal  court 

'in  State  v.  Glenn,  54  Md.  572,  our  prede- 
cessors considered  very  fully  the  constitu- 
tionality of  Acts  1878,  p.  651,  c.  416,  i  10, 
conferring  jurisdiction  upon  justices  of  the 
peace  to  try,  convict,  and  commit  to  the 
bouse  of  correction  vagrant  and  habitually 
disorderly  persons.  That  act  was  there  held 
to  be  constitutional  because,  under  the  well- 
established  modes  of  procedure  In  England 
and  In  Maryland,  notwithstanding  the  provi- 
sions of  tbe  Magna  Charta  and  the  several 
Declarations  of  Rights  of  the  state,  summary 
jurisdiction  had  long  been  exercised,  under 
various  statutes,  by  magistrates  over  vicious. 
Idle,  vagrant,  and  disorderly  persons  without 
the  Intervention  of  a  jury.  The  court  based 
the  determination  arrived  at  In  that  case 
mainly  upon  the  proposition  that  the  right 
to  trial  by  jnry  did  not  exist  in  reference  to 
the  petty  offenses  of  vagrancy  and  habitually 
disorderly  conduct.  Glenn's  Case,  therefore, 
cannot,  of  itself,  be  regarded  as  conclusive 
of  the  summary  jurisdiction  of  magistrates 
over  the  offense  of  assault  and  battery,  be- 
cause as  to  that  offense  section  632  recognizes 


the  right  of  the  accused  to  trial  by  Jnry,  by  re- 
quiring him  to  waive  tbe  right  as  a  condition 
precedent  to  the  magistrate's  power  to  try 
the  case. 

In  tbe  later  ease  of  Danner  v.  State,  89 
Md.  220,  42  Atl.  965,  this  court  held  to  be 
unconstitutional  so  much  of  Acts  1896,  p. 
207,  c.  128,  as  attempted  to  confer  upon  ju»< 
tices  of  the  peace  in  certain  counties  con- 
current Jurisdiction  with  circuit  courts  for 
the  trial  of  the  offense  of  petit  larceny,  pro- 
vided that,  when  the  accused  is  brought  be- 
fore the  justice,  neither  he  nor  the  state's 
attorney  prayed  a  jury  trial. .  It  was  con- 
ceded In  that  case  that  sundry  minor  offens- 
es, such  as  the  one  Involved  in  State  v. 
Glenn,  supra,  could  always  be  reached  by 
summary  proceedings,  but  petit  larceny  was 
held  not  to  be  Included  In  that  class  of  of- 
fenses, because  under  section  157,  art.  27, 
Code  Pub.  Gen.  Laws  1904,  It  was  punish- 
able by  confinement  in  the  penitentiary.  Wo 
also  held  In  Banner's  Case  that  offenses  so 
punishable  did  not  fall  within  the  operation 
of  the  principle,  which  bad  In  several  in- 
stances been  applied  by  us  to  civil  cases  and 
prosecutions  for  minor  offenses,  that  the 
right  to  appeal  from  the  magistrate  to  tbe 
circuit  court  and  there  obtain  a  Jury  trial 
afforded  a  Sufficient  guaranty  of  the  right  of 
the  accused  to  trial  by  jury.  In  that  case 
we  said,  speaking  through  Judge  Page,  that 
the  general  scope  and  purpose  of  Acts  1896, 
p.  207,  c.  128,  "was  to  confer  jurisdiction  on 
the  magistrate  to  bear  and  finally  determine 
only  in  such  minor  offenses  as  were  punish'' 
able  by  Imprisonment  In  the  jail  or  house  of 
correction  or  by  pecuniary  flue."  The  as- 
sault with  which  Baum  was  charged  in  the 
present  case,  although  not  felonious  under 
our  laws,  was  indecent  In  character,  and  one 
generally  regarded  as  aggravated,  and  In 
some  jurisdictions  severely  punishable  by 
statute.  It  is  certainly  of  a  more  serious 
character  than  vagrancy  or  habitually  dis- 
orderly conduct. 

In  the  still  more  recent  case  of  Lancaster 
V.  State,  supra,  we  held,  upon  the  authority 
of  State  V.  Glenn  and  Danner  v.  State,  that 
Acts  1894,  p.  373,  c  281,  of  which  section  ' 
632  of  the  Baltimore  city  charter  (Laws 
1808,  p.  482,  c.  123)  is  a  codification,  was  a 
valid  exercise  of  legislative  power,  and  that 
it  conferred  on  police  Justices  In  Baltimore 
city  jurisdiction  to  hear,  try,  and  determine 
cases  of  persons  charged  with  assault  and 
battery,  not  punishable  by  confinement  In  tbe 
penitentiary,  when  they  waive  their  right 
to  a  jury  trial.  The  question  of  jurisdiction 
now  under  consideration  falls  directly  with- 
in the  operation  of  the  principle  announced 
In  the  Lancaster  Case. 

As  the  jurisdiction  of  the  magistrate  to 
entertain  the  charge  of  assault  and  battery 
against  Baum  In  the  present  case  depended 
also  upon  the  condition  precedent  of  a  waiver 
by  him  of  his  right  to  a  jury  trial,  we  will 
now  inquire  whether  he  appears  by  the  rec- 
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ord  to  have  made  such  a  "waiver  within  the 
meaning  of  the  statute.  We  have  already 
stated  the  circumstances  under  which  hla  al- 
leged waiver  was  made.  He  was  arretted 
and  Imprisoned  late  at  night,  and  eany  the 
next  morning  he  was  brought  from  his  cell 
Into  the  presence  of  the  magistrate,  who 
read  to  him  the  charge  against  him  appearing 
upon  the  docket,  and  asked  him  at  once,  be- 
fore he  had  any  opportunity  to  consult  couu- 
sel,  ascertain  his  defense,  or  collect  Ills  wit- 
nesses, whether  h^  would  be .  tried  there, 
or  In  court  with  a  Jury.  Upon  his  protesting 
his  Innocence  the  magistrate,  according  to 
his  own  testimony,  "said  to  him  that  it  was 
not  a  question  then  as  to  his  guilt  or  in- 
nocence, but  the  question  was  where  he 
wanted  his  case  tried."  Baum  having  re- 
plied, "It  might  as  well  be  tried  here,"  the 
magistrate  proceeded  then  and  there  to  try 
the  question  of  his  guilt  or  Innocence,  with- 
out inquiring  whether  he  wished  to  have 
witnesses  summoned  in  hi!"-  Iiehalf,  or  to  pro- 
cure counsel.  Within  12  hours  of  his  arrest, 
the  greater  portion  of  which  was  nlshttlnip. 
be  was  tried,  convicted,  and  sentenced  to  2 
years'  confinement  in  Jail.  He  was  not .  a 
vagrant,  or  an  idle  or  vicious  or  habitually 
disorderly  person,,  but  an  Industrious  man  of 
advanced  age,  in'  a  humble  station  In  life, 
who  bad  Just  been  arrested  and  charged  with 
an  oETense  which.  If  proven  to  the  satisfac- 
tion of  the  magistrate,  might  cause  his  in- 
carceration in  Jail  for  several  years.  He  was 
certainly  entitled  to  some  reasonable  op- 
portunity to  ascertain  his  real  situation  and 
rights,  so  that  be  might  act  intelligently  and 
with  deliberation  when  surrendering  so  Im- 
portant a  constitutional  right  as  a  Jury 
trial. 

What  was  said  by  us,  in  the  opinion  In 
Danner'a  Case  of  an  alleged  waiver  of  Jury 
trial,  made  in  a  police  station  under  less  try- 
ing circumstances  than  those  presented  by 
the  present  record,  may  be  repeated  here. 
We  there  said:  "The  situation,  therefore, 
with  which  the  accused  In  this  case  was  con- 
fronted when  brought  before  the  Justice 
was  this:  He  was  compelled  either  to  fore- 
go his  constitutional  right  to  a  trial  by  an 
Impartial  Jury,  or  else  submit  to  be  com- 
mitted to  await  the  convening  of  a  court  that 
might  not  hold  its  next  session  for  weeks  or 
months  thereafter.  Being  put  to  this  dis- 
tressing alternative,  he  may  have  felt  com- 
pelled to  elect  a  trial  before  the  Justice  rath- 
er than  be  held  for  a  considerable  period 
subject  to  the  charge,  and  without  an  op- 
portunity of  vindicating  himself  If  he  could. 
To  call  that  a  waiver  on  the  part  of  one 
who  has  a  constltutloDal  right  to  a  Jury  in 
the  first  court  In  which  he  is  put  on  trial 
Is  a  misuse  of  terms.  His  action  under  such 
circumstances  Is  not  the  prompting  of  an 
unfettered  will,  but  Is. more  nearly  the  result 
of  a  spefiPs  of  Ippal  duress.     Common  Jus- 


tice would  seem  to  require  that  a  waiver  ob- 
tained under  such  conditions  ought  not  to  be 
so  applied  as  that  valuable  constitutional 
rights  shall,  by  reason  thereof,  be  lost  o)e 
impaired."  In  our  opinion  the  alleged  waiv- 
er by  Baum  of  his  right  to  a  Jury  trial  In 
the  case  before  us  cannot,  in  view  of  the  cir- 
cumstances under  which  it  was  made,  be  re- 
garded as  such  an  intelligent  and  deliberate 
surrender  of  that  right  as  is  intended  by  the 
provisions  In  that  reqtect  of  section  632  of 
the  charter  of  Baltimore  city  (Lavra  1898,  p. 
482,  c.  123). 

It  follows  therefore  that  the  magistrate 
before  whom  he  was  tried,  and  by  whom  he 
was  sentenced,  never  acquired  Jurisdlctlofa 
over  his  case,  and  the  order  for  bis  discharge 
mast  be  affirmed. 

Order  affirmed,  with  costa. 


(UO  Ud.  SIO) 

MARYLAKD  &  P.  R.  CO.  ▼.  SILVER. 
(Court  of  Appeals  of  Maryland.    May  20,  1909,) 

1.  Basements  (§  !•)— "Pbivatb  Easement." 

A  "private  easement"  impoRes,  as  an  es- 
sential quality  thereof,  two  distinet  tenements: 
Tlie  dominant,  to  which  the  right  belongs,  and 
the  gervient,  on  which  the  obligation  rests. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  g  1 ;   Dec.  Dig.  f  1.* 

B'or  other  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  5573.] 

2.  Covenants  (U  63,  69*)— Covenants  Rcn- 
NiNO  WITH  Land. 

A  coTenant  in  a  deed  must,  to  ran  with  the 
land,  concern  the  land,  so  that  the  thing  ret- 
quired  to  be  done  will  tend  to  enhance  its  value, 
or  render  it  more  convenient  or  benoficial  to 
the  owner;  and,  where  the  covenant  extends  to 
something  not  then  in  esse,  the  covenant  must 
Iw  to  one,  his  heirs  and  assigns,  by  express 
words,  or  the  assignee  will  not  take  the  benefit 
of  it,  and  this  is  trae  notwithstanding  Code 
Pnb.  Gen.  Laws  1904,  art.  21,  {  11,  providing 
that  no  words  of  inheritance  shall  be  necessary 
to  create  an  estate  in  fee  simple,  etc. 

lEd.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  a  52,  56;    Dec.  Dig.  H  53,  59.*1 

3.  RAiLBOAns  ({  72*)— Covenants  Runnins 
with  Landt. 

A  deed  of  land  to  a  railroad  for  railroad 
purposes,  stipulating  that  the  conveyance  is 
mane  subpect  to  the  conditions  that  the  railroad 
shall  maintain  on  the  land  a  passenger  and 
freight  station,  where  local  trains  shall  stop  to 
rocelve  and  deliver  passengers  and  freight,  and 
that  the  grantor  shall  peiform  the  duties  of 
station  agent  If  he  desires,  etc.,  does  not  create 
a  covenant  running  with  the  land,  since  tike 
covenant  extends  to  something  not.  in  existence 
and  does  not  use  the  words  "heirs  and  assigns." 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  g§  168-178;    Dec.  Dig.  {  72.*] 

4.  Raii,boadb  (I  72*>— Covenants  Runribs 
WITH  Land. 

Code  Pub.  Gen.  Laws  1904,  art  21,  |  70, 
providing  that  when  in  a  deed  conveying  real 
estate  the  words  "the  said  covenants"  are  used, 
the  words  shall  have  the  same  effect  as  if  the 
covenant  was  expressed  to  be  by  the  covenantor 
for  himself,  heirs,  and  personal  representatives, 
etc.,  does  not  apply  to  the  right  or  an  assignee 
of  a  grantor,  conveying  land  to  a  railroad  for 
railroad  purposes  on  condition  that  the  railroad 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  ISO?  to  date,  &  Reporter  Indexes 
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sball   maintain   on   tli«  land  a  passenger  and 
freight  station,  etc. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  {{  168-178;   Dec.  Dig.  S  72.*] 

8.  Statutes    (g    2.S0*)—Con8tbuction— Stat- 
utes IN  Debooation  of  Common  Law. 
Statutes  in  derogation  of  tlie  common  law 

mast  be  strictly  construed. 
[Ed.    Note. — For   other   caees,    see    Statutes, 

Cent  Dig.  i  320;  Dec.  Dig.  |  239.*] 

6.  Railboaob  (S  72*)— Location  or  Stations 
— Agreements — Pebfokmance. 

The  rule  that  a  covenant  of  a  railroad  to 
erect  and  maintain  a  public  station  at  a  certain 
place  on  its  line  is  fairly  complied  with  by  the 
erection  and  maintenance  of  such  a  station  for 
a  period  of  years,  and  until  the  exigencies  of 
the  business,  the  couvenience  of  the  public,  and 
the  welfare  of  the  railroad  demand  its  removal, 
does  not  mona  that  a  railroad  may  willfully 
and  arbitrarily  refuse  to  establish  or  maintain 
a  public  stution  at  any  certain  place,  when  it 
has  legally  obligated  itself  so  to  do. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  171 ;    Dec.  Dig.  |  72.*] 

7.  Railboads  (5  58*)- Aobeementb  to  Estab- 
lish  Stations— Violations— Remedy. 

While  rorrts  do  not  usually  specifically  en- 
force contracts  binding  railroad^  to  establish 
and  maintain  a  public  station  at  certain  places, 
damages  for  their  willful  breach  are  frequently 
recoverable. 

(Ed.  Note.- For  other  cases,  see  Railroads, 
Cent  Dig.  {  i:J3:    Dec.  Dig.  g  58.*] 

8.  Contracts  (|  176*)— Constbuciioh— Ques- 
tion fob  Coubt. 

The  proper  interpretation  of  any  written 
instrument  is  a  question  of  law  for  the  court 
and  it  is  error  to  submit  the  question  to  the 
jury. 

[Ed.  Note.- For  other  cases,  see  Contracts, 
Cent  Dig.  ii  767-770,  1097;  Deo.  Dig.  8  176.*] 

9.  Railroaps  (S  72*)— Aobeembnts  to  Estab- 
lish Stations— Bbkaoh— Liability. 

A  railroad  acquired  land  for  railroad  pur- 
poses, agreeing  to  maintain  a  station  thereon, 
where  local  trains  should  stop  to  receive  and 
deliver  passengers  and  freight  It  maintained 
a  station  agrnt  there  for  17  years,  for  several 
years  at  a  loss.  The  grantor  constructed  a 
warehouse.  For  two  years  or  more  before  the 
removal  of  the  agent  the  warehouse  had  been 
used  merely  for  storage  purposes.  Held,  that 
the  railrond  was  justified  in  no  longer  keeping 
an  agent  at  the  place,  and  an  {issienee  of  the 
grantor  en.  Id  not  recover  damages  based  on  a 
oypothetical  loss  of  rents  of  the  warehouse. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  171 ;   Dec.  Dig.  t  72.*] 

Appeal  from  Circuit  Court,  tiarford  Coun- 
ty; George  L.  Van  Bibber,  Judge. 

Action  by  Anna  W.  Silver  against  the 
Maryland  &  Peunsylvania  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant apiieals.  Reversed,  and  new  trial 
awarded. 

This  action  was  brought  by  the  appellee, 
Anna  W.  Silver,  against  the  appellant,  Mary- 
land &  Pennsylvania  Railroad  Company,  to 
recover  dnmnges  for  the  depreciation  In  value 
of  certain  lands  of  the  appellee,  located  in 
Harford  county,  at  a  station  on  th&  line  of 
defendant's  road  about  one  mile  south  of  the 
southern  boundary  of  Pennsylvania,  known 
ns  C.iinhr'n.  iiikI  filso  to  recover  damages  for 


the  loss  of  certain  rents  of  a  warehouse 
erected  thereon,  close  to  the  right  of  way  of 
the  appellee. 

The  material  facts  of  the  case,  so  far  as  Im- 
portant to  be  considered,  are,  briefly  stated, 
as  follows : 

On  March  21,  1884,  James  R.  Whlteford  of 
Harford  county,  being  then  seised  in  fee  of 
about  13  acres  of  land  on  the  Stafford  pub- 
lic road  In  that  county,  conveyed  by  deed  of 
that  date  a  strip  thereof,  containing  some- 
thing more  than  an  acre  and  a  half,  to  the 
Maryland  Central  Railroad  Company,  Its  suc- 
cessors and  assigns,  for  railroad  purposes 
only.  The  consideration  named  In  the  deed 
was  the  sum  of  "five  dollars  and  divers  other 
good  causes  and  considerations,  them  there- 
unto moving."  In  the  premises  the  grant 
was  absolute  for  the  purposes  aforesaid,  but 
the  habendum  contained,  inter  alia,  the  fol- 
lowing :  "Subject  nevertheless  to  the  follow- 
ing conditions  and  stipulations,  namely: 
First  The  said  railroad  company  shall  at 
once  make  and  maintain  on  said  land  herein 
conveyed  a  passenger  and  freight  station, 
where  all  local  trains  shall  stop  when  flagged 
by  those  properly  in  charge  thereof,  the  pass- 
enger trains  to  receive  and  deliver  passen- 
gers, and  the  freight  trains  to  receive  and 
deliver  freight"  "Fifth.  That,  so  long  as  the 
said  James  R.  Whlteford  and  said  company 
can  agree,  the  said  Whlteford  shall  perform 
the  duties  of  station  agent,  if  he  desires  so  to 
do,  at  the  station  herein  provided  to  be  main- 
tained on  the  premises  above  granted." 
"And  the  said  party  of  the  second  part  rec- 
ognizes the  full,  free  and  binding  effect  of 
the  conditions  herein  contained  upon  which 
the  aforegoing  grant  Is  made,  and  agi'ees  to 
accept  said  grant  of  land  upon  the  terms  set 
forth  above  and  to  comply  with  all  the  con- 
ditions and  obligations  imposed  by  this 
deed."  The  deed  was  executed  by  the  gran- 
tor and  bis  wife,  and  also  by  the  grantee. 

At  the  date  of  the  deed  there  were  no  Im- 
provements on  the  13  acres  of  land;  It  being 
described  by  one  of  the  witnesses  as  "an  old 
common."  During  the  same  year,  or  shortly 
thereafter,  the  railroad  company  constructed 
a  railroad  on  Its  newly  acquired  right  of  way, 
and  about  the  same  time  the  grantor  erected 
on  bis  own  land,  contiguous  to  the  strip 
conveyed  to  the  railroad  company,  a  large 
warehouse.  Mr.  Whlteford  also  built  a  dwell- 
ing house  near  the  station,  for  the  use  of 
himself  and  family,  also  a  tenant  house,  sta- 
ble, wagon  house,  com  house,  and  other  neces- 
sary outbuildings.  He  also  fenced  the  prop- 
erty and  otherwise  improved  it.  Shortly 
thereafter  the  railroad  company  built  a  sta- 
tion on  its  right  of  way,  and  Mr.  Whlteford 
was  put  in  charge  as  agent  for  the  company. 
The  new  station  was  called  Cambria,  and  Mr. 
Whlteford  continued  to  serve  as  resident 
agent  there  until  1893,  when  the  position 
was  elven  to  his  son  William,  who  served  un- 


*For  other  ciueii  see  same  topic  and  section  NUMBBR  In  Dec.  &  Am.  Digs.  1907  to  dat«,  &  Reporter  Indezaa 
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tfl,  December,  1894.  Several  other  persons 
Bubsequently  served  as  agents  at  Cambria 
for  different  x>erlod8  of  time,  until  March  1, 
1901,  when  the  resident  agent  was  removed, 
and  the  business  of  the  station  thereafter 
handled  by  the  agent  at  Cardiff,  a  station  on 
the  defendant's  road  about  one  mile  north 
of  Cambria,  near  the  Pennsylvania  line. 

The  Maryland  Central  Railroad  Company 
was  a  Maryland  corporation,  originally  Incor- 
porated by  chapter  121,  p.  174,  Acts  1867,  and 
was  authorized  to  construct,  equip,  and  oper- 
ate a  railroad  within  the  state  of  Maryland, 
to  mn  from  Baltimore  northerly  through 
Baltimore  and  Harford  counties  to  the  south- 
em  boundary  of  Pennsylvania.  As  original- 
ly constructed.  It  was  a  narrow  gauge  road, 
and  for  several  years  after  the  malting  of 
the  deed  first  above  mentioned,  of  date 
March  21,  1884,  its  most  northerly  station 
was  Cambria.  Subsequently,  In  1894,  the  line 
was  extended  northward  about  a  mile  to 
within  a  few  yards  of  the  state  line  and  the 
above-mentioned  station  of  Cardiff  establish- 
ed there,  with  a  resident  agent  In  charge.  At 
the  same  time  the  York  Southern  Railroad, 
a  Pennsylvania  corporation,  bad  its  southern 
termtnas  at  South  Delta,  a  small  place  a  few 
yards  north  of  the  state  line,  in  York  coun- 
ty. Pa.  About  January  1,  1901,  these  two 
Intrastate  railroads  were  consolidated  under 
the  name  of  the  Maryland  &  Pennsylvania 
Railroad  Conuiany,  and  it  Is  conceded  that 
the  new  corporation  became  entitled  to  "all 
the  franchises,  rights,  privileges  and  prop- 
erties of  the  Maryland  Central  Company  and 
snbject  to  all  Its  duties,  obligations  and  11a- 
bllltles."  After  the  consolidation  of  the  two 
roads  as  alMve  mentioned,  the  Maryland  end 
was  broad  gauged  to  correspond  with  the 
Pennsylvania  road,  and  there  were  then  four 
stations  on  the  line  within  a  distance  of  two 
miles  of  Cambria,  to  wit,  Cambria  and  Car- 
diff in  Harford  county,  Md.,  and  South  Delta 
and  North  Delta  In  York  county,  Pa.,  each 
station  having  a  resident  agent  The  busi- 
ness of  the  road  did  not  justify  so  many 
agency  stations  so  near  together,  and  there- 
fore, on  March  1,  1901,  a  central  station  was 
established,  and  the  agents  at  all  the  other 
stations  mentioned  were  removed,  Including 
the  agent  at  Cambria,  though  the  station  It- 
self was  maintained,  and  local  trains  stopped 
there  to  receive  and  deliver  passengers  and 
freight  as  before. 

From  1884  to  1896  Mr.  James  R.  Whiteford 
carried  on  a  warehouse  business  at  Cambria 
in  the  warehouse  built  by  him  near  the  rail- 
road at  that  place;  his  business  consisting 
of  the  purchase  and  sale  of  fertilizer,  hny, 
grain,  coal,  and  perhaps  of  some  lumber.  On 
March  11,  1897,  James  R.  Whiteford  and 
wife  conveyed  by  deed  the  12  acres  of  laud 
remaining  to  htm  of  the  original  IS  adjoining 
the  railroad  right  of  way  at  Cambria  to  his 
two  sons.  William  and  Marshall,  and  on 
March  13,  1899,  these  two  brothers  conveyed 
the  property  to  their  sister  Anna  W.  Silver, 


the  appellee  in  this  case.  In  1896  James  S. 
Whiteford  moved  away  from  Cambria,  and 
the  warehouse  was  rented  to  a  man  named 
Robiusou.  William  Whiteford  conducted  the 
business  there  for  Robinson  for  about  two 
years,  but  in  1898  or  1899  the  business  was 
abandoned,  and  the  warehouse  used  only  for 
the  storage  of  goods  and  chattels  of  different 
kinds.  There  Is  evidence  In  the  record,  ad- 
duced on  the  part  of  the  plaintiff,  to  the  ef- 
fect that  the  property  of  the  plaintiff  has 
greatly  depreciated  In  value  by  reason  of  the 
removal  of  the  resident  agent  at  Cambria,  and 
also  that  since  such  removal  the  warehouse 
cannot  be  rented,  though  with  a  resident 
agent  there  Cambria  would  be  a  good  busi- 
ness point,  and  the  warehouse  could  easily  be 
rented  for  940  or  ISO  per  month.  The  de- 
fendant, on  the  other  hand,  offered  evidence 
tending  to  show  that  as  a  matter  of  fact  the 
warehouse  business  at  Cambria  had  never 
prospered;  that  at  least  2  years  before  the 
resident  agent  was  removed,  the  business  at 
the  warehouse  had  been  at>andoned,  and  even 
the  railroad's  business  at  that  place  had 
dwindled  to  such  small  proportions  that  the 
cost  of  maintaining  a  resident  agent  there 
was  equal  to  30  per  cent,  of  the  total  receipts 
at  that  station,  whereas  5  per  cent  was  the 
usual  allowance.  The  trial  court  refused  the 
plaintiff's  claim  for  damages  as  to  the  alleg- 
ed depreciation  In  value  of  the  land,  and  re- 
stricted recovery  to  the  loss  of  rents  for  the 
warehouse  to  the  time  of  the  trial,  caused 
by  the  failure  of  the  defendant  to  keep  a  res- 
ident agent  at  Cambria  station.  The  jury 
found  for  the  plaintiff  in  tlie  snm  of  $2,000, 
upon  which' judgment  was  entered,  and  the 
defendant  has  brought  this  appeal. 

Argued  before  BOYD,  C.  J.  and  BRISCOE, 
SCHMUCKER,  WORTHINGTON,  HENBT. 
and  THOMAS,  JJ. 

Fred.  R.  Williams  and  Stevenson  A.  Wil- 
liams, for  appellant  James  J.  Archer,  for 
appellee. 

WORTHINGTON,  J.  The  theory  of  the 
plaintiff's  case  Is  that  the  first  stipulation 
In  the  habendum  of  the  deed  of  date  March 
21,  1884,  being  the  one  relied  on  by  the  plain- 
tiff to  sustain  the  action,  created  an  ease- 
ment In  the  land  conveyed  for  the  benefit  of 
the  land  retained  by  the  grantor,  or  at  least 
that  it  is  a  covenant  that  runs  with  such 
land  In  favor  of  the  plaintiff  as  assignee  of 
the  original  grantor.  We  cannot  agree,  how- 
ever, that  a  fair  interpretation  of  the  lan- 
guage of  the  stipulation  in  the  deed  war- 
rants the  Inference  that  It  was  the  intention 
of  the  parties  to  create  or  reserve  a  right  In 
the  nature  of  an  easement  In  the  property 
granted  for  the  especial  benefit  of  the  land 
retained.  The  station  covenanted  to  be 
erected  and  maintained  on  the  railroad's 
right  of  way  was  manifestly  Intended  as  a 
public  station  for  the  use  of  the  public  gen- 
erally. There  are  no  words  In  the  deed  any- 
where to  show  that  It  was  to  be  made  and 
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maintained  for  the  espedal  benefit  of  tbe 
Srantor,  or  of  the  land  retained  bjr  him. 
There  was,  of  course,  Incidental  benefit  to  the 

•  grantor,  and  also  to  hla  remaining  land,  bnt 
a  similar  benefit,  less  only  In  degree,  was 
also  conferred  upon  other  adjoining  prop- 
erty.   A  private  easement  implies,  as  an  ee- 

.sentlal  quality  thereof,  two  distinct  tene- 
ments, namely,  the  dominant,  to  which  the 
right  belongs,  and  the  servient,  upon  which 
the  obligation  rests.  Wolfe  t.  Frost,  4 
Sandf.  Ch.  (N.  Y.)  88.  Here  tbe  public  were 
to  have  the  use  and  benefit  of  the  station, 

'  and  it  could  not  with  propriety  be  said  that 
there  was  any  dominant  estate  to  which 
such  right  belonged.  The  right  created  by 
tbe  stipulation  in  the  deed  cannot  therefore 
be  deemed  an  easement  appurtenant  to  tbe 
land  reserved  so  as  to  pass  as  part  thereof 
to  the  assignee  of  the  grantor,  but  rather  it 
should  be  treated  as  a  covenant  by  the  rail- 
road company  to  do  and  perform  something 
on  the  granted  land  that,  while  incidentally 
intended  to  benefit  the  grantor,  was  also 

.  manifestly  intended  for  the  use  and  benefit 

•  of  the  community  generally.  Assuming,  for 
tbe  present,  therefore,  without  deciding,  that 

■  tbe  original  grantor  bore  such  contractnal 

■  relation  to  the  railroad  company  as  to  en- 
'  title  him  now,  were  he  a  party  to  these  pro- 
ceedings, to  maintain  an  action  on  tbe  cove- 
nant, does  tho  covenant  so  run  with  the 
land  retained  by  the  grantor  as  to  inure  to 

.  the  benefit  of  the  plaintiff  in  this  case? 

A  covenant  in  a  deed,  whether  to  be  per- 
formed on  or  off  tbe  land,  must,  in  order  to 
nm  with  tbe  land,  touch  and  concern  the 
land  so  that  the  thing  required  to  be  done 
will  tend  to  enhance  its  value,  or  render  it 
more  convenient  or  beneficial  to  tbe  owner; 
and,  if  the  covenant  extends  to  something 
not  then  in  esse,  the  covenant  must  be  to 
one,  "his  heirs  and  assigns,"  by  express 
words,  else  the  assignee  shall  take  no  bene- 
fit of  it  Spencer's  Case,  1  Smith's  Leading 
Cases  (9th  Ed.)  p.  174;  Whalen's  Case,  108 
Md.  11,  69  Atl.  390.  In  the  case  at  bar  the 
covenant  was  made  with  reference  to  some- 

,  thing  not  then  In  esse,  and  there  are  no 
.words  of  limitation  to  the  heirs  and  assigns 

.of  the  grantor.  It  Is  contended,  however, 
that  since  Acts  1856,  p.  253,  c.  154  (Code 
Pub.  Oen.  Laws  1904,  art.  21,  {  11),  as  words 
of  inheritance  are  unnecessary  to  create  a 
fee,  the  covenant  in  this  case  being  in  the 
nature  of  a  reconveyance  of  an  interest  in 
the  lands  conveyed,  such  words  are  unneces- 
sary here.  In  the  case  of  Rosa  t.  McGee. 
98  Md.  389,  56  Atl.  1128,  this  court  held  that 

.the  act  In  question  "was  never  Intended  to 
apply  to  reservations  of  privileges  and  the 
granting  of  an  easement,"  such  as  was  claim- 
ed in  that  case.    There  tbe  reservation  was 

.of  the  right  to  use  the  water  from  a  spring 

.located  on  the  land  conveyed,  and  the  court 
held  that  the  right  did  not  inure  to  the  bene- 
fit of  an  assignee  of  the  grantor.  Here  the 
right  was  not  created  by  way  of  a  reserva- 


tion, bnt  by  way  of  a  covenant;  which, 
though  it  may  be  said,  in  a  sense,  to  touch 
and  concern  tbe  land  retained  by  the  gran- 
tor, yet  extended  to  something  not  in  exist- 
ence at  the  date  of  the  deed,  and  the  words 
"heirs  and  assigns"  are  not  expressed.  Un- 
der the  circumstances  we  do  not  think  the 
act  of  1856  does  away  with  the  necessity 
for  the  use  of  these  words,  in  order  to  pass 
the  right  created  by  the  covenant  In  ques- 
tion to  an  assignee  of  tbe  grantor.  Neither 
do  we  think  Acta  1864,  p.  341,  c.  252  (Code 
Pub.  Oen.  Laws  1904,  art  21,  {  70),  appli- 
cable to  this  case.  Statutes  in  derogation 
of  the  comm<m  law  are  to  be  strictly  con- 
Btrued,  and  the  covenant  now  under  con- 
sideration appears  to  tie  beyond  the  imme- 
diate scope  and  object  of  that  enactment. 
2.  But  aside  from  the  aforegoing  consid- 
erations, it  has  been  held  In  a  number  of 
well-reasoned  cases  tliat  the  covenant  on 
the  part  of  a  railroad  company  to  erect  and 
maintain  a  public  station  at  a  certain  place 
on  its  line,  even  if  originally  valid.  Is  fairly 
complied  with  by  the  erection  and  mainte- 
nance of  such  a  station  for  a  period  of  years, 
and  until  the  exigencies  of  business,  the  con- 
venience of  the  public,  and  the  welfare  of  the 
railroad  demand  its  removal  (Texas  v.  Scott, 
77  Fed.  726,  23  C.  C.  A.  424,  37  L.  R.  A.  94; 
MobUe  V.  People,  132  HI.  559,  24  N.  E.  643. 22 
Am.  St  Rep.  556;  Camp's  Case  [1908]  130  Qa. 
1,  60  S.  B.  177,  15  L.  B.  A.  [N.  8.]  694,  124 
Am.  St.  Rep.  151:  Jeffersonvllle  t.  Barbour,  89 
Ind.  375);  the  reason  for  the  rule  being  that 
as  the  number  and  location  of  a  railroad's 
depots  and  public  stations  must  depend  upon 
the  conditions  of  population  and  amount  of 
business  at  the  different  places  along  its 
line,  and  as  changes  take  place  in  these  con- 
ditions from  time  to  time,  the  determination 
of  such  questions  Is  appropriately  commit- 
ted to  the  directors  or  managers  of  tbe  rail- 
road company.  This  does  not  mean,  of 
course,  that  a  railroad  company  may  will- 
fully and  arbitrarily  refuse  to  establish  or 
maintain  a  public  station  at  any  certain 
place  on  its  line  when  It  has  legally  obli- 
gated Itself  so  to  do;  and,  while  the  courts 
do  not  usually  specifically  enforce  such  con- 
tracts, damages  are  frequently  recoverable 
for  their  willful  breach.  Chicago  &  E.  I.  B. 
Co.  V.  People,  222  111.  408,  78  N.  B.  784; 
Marsh  v.  Fairburg  B.  Ca,  64  111.  414, 16  Am. 
Rep.  564;  WlUson  v.  Winchester  B.  Co.,' 
99  F^.  642,  41  C.  C.  A.  215;  Rockford,  etc., 
V.  Beckemeier,  72  lU.  267;  Elliott  on  RaU- 
roads,  SS  386,  387;  People  v.  Board  of  By. 
Com'rs,  158  N.  Y.  421,  53  N.  B.  163.  In  some 
Jurisdictions  contracts  for  the  location  of 
public  stations  are  held  to  be  absolutely  Il- 
legal (Burney  v.  Ludellng,  47  La.  Ann.  73, 
16  South.  507;  Florida  Cent  v.  State,  31 
Fla.  482,  13  South.  103,  20  L.  R.  A.  419,  34 
Am.  St  Bep.  30;  Greenhood  on  Public  Pol- 
icy, i  149,  pp.  316-321);  while  In  others,  as 
we  have  Just  seen,  the  contract  Is  held  to 
have   been    performed   after  a   reasonable 
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tlue,  when  changed  conditions  warrant  a  re- 
moval or  relocation. 

What  we  have  said  renders  It  unnecessary 
to  consider  the  several  prayers  of  the  re- 
epectlre  parties  seriatim.  The  plaintlflTs 
first  prayer  we  consider  objectionable,  be- 
cause It  falls  to  correctly  Instrnct  the  Jury 
as  to  the  rights  of  the  plaintiff  as  assignee 
of  James  R.  Whlteford,  but  rather  submits 
to  the  Jury  to  find  what  those  rights  are. 
The  plalntUTs  rights  depend  upon  the  prop- 
er constmctlon  of  the  deed  of  date  March 
21,  1884.  and  of  the  subsequent  deeds,  by 
Tlrtne  of  which  she  obtained  title  to  the 
property.  The  proper  interpretation  of  any 
written  instrument  Is  a  question  of  law  for 
the  court,  and  it  was  error  to  have  submit- 
ted snch  question  to  the  Jury.  Whlteford  v. 
Mnnroe.  17  Md.  135. 

As  the  evidence  In  the  case  disclosed  the 
fSct  that  the  resident  agent  at  Cambria  had 
been  kept  there  a  period  of  17  years,  and 
for  several  years  of  that  period  at  a  loss  to 
the  company,  and  also  as  it  appears  that 
the  warehouse,  for  2  years  or  more  before 
the  removal  of  the  agent,  had  been  used 
merely  for  storage  purposes,  we  think '  the 
railroad  was  Justified  In  no  longer  keeping 
an  agent  at  that  place,  and  that  the  defend- 
ant's ninth  prayer  should  have  been  granted. 

We  think  this  case  is  clearly  distinguish- 
able from  that  of  B.  R.  v.  Oompton,  2  Gill, 
2a  In  that  case  the  benefits  to  the  land- 
owner were  deemed  by  the  Jury  of  condem- 
nation egoivalent  to  the  value  of  the  land, 
and  only  one  cent  damages  was  awarded. 
Subsequently  the  railroad  was  removed  to  a 
distance  that  no  longer  rendered  it  a  benefit 
to  Compton's  land,  and  It  was  held  that,  in- 
asmnch  as  the  land  had  been  mined  for  ag- 
ricnltnre  purposes  by  deep  cuts  and  embank- 
ments, the  owners  could  recover  Its  value 
from  the  railroad  company.  This  Is  not  a 
Bolt  to  recover  the  value  of  the  land,  but,  as 
presented  by  this  appeal,  for  aUeged  Inci- 
dental damages,  based  upon  a  hypothetical 
loss  of  rents,  and  we  do ,  not  think  it  can 
be  maintained. 

As  we  do  not  think  the  plaintiff  entitled 
to  recover,  we  will  reverse  the  Judgment, 
without  awarding  a  new  trial. 

Judgment  reversed,  with  costs. 


(TS  N.  H.  GI3) 

CONCORD  IRON  &  METAL  CO.  v.  COUCH. 
(Snyieme  Court  of  New  Hampshire.    Hillsbor- 
ongh.    June  1,  1009.)  i 

Bahkbuptct  ({  295*)— JuEiSDioTiON— AonoH 
Agairst  Trustee  ik  Bankruptcy. 

The  state  courts  have  no  Jurisdiction  of  an 
action  of  replevin  against  a  trustee  in  bank- 
ruptcy. 

[Ed.  Note. — For  otiier  cases,  see  Bankruptcy, 
Cent.  Dig.  U  414,  417;   Dec.  Dig.  $  295.»] 

Transferred  from   Superior  Court,   Hills- 
borough County ;  Wallace,  Chief  Judge. 


Action  by  the  Concord  Iron  ft  Metal  Com- 
pany against  Benjamin  W.  Couch,  trustee  in 
bankruptcy.  Cause  transferred  from  the  su- 
perior court    Action  dismissed. 

Martin  &  Howe,  for  plaintiff.  Albln  ft 
Sawyer  and  Edward  G.  Leach,  for  defendant. 

PER  CURIAM.  The  state  courts  have  no 
Jurisdiction  of  an  action  of  replevin  against 
a  trustee  in  bankruptcy.  Weeks  v.  Fowler, 
71  N.  H.  221,  61  AU.  624. 

Action  dismissed. 


(T6  N.  H.  281) 

OHALOUX  T.  INTERNATIONAL  PAPER 

CO. 

(Supreme  Court  of  New  Hampshire.    Coos. 

May  4,  1909.) 

1.  Pabert  and  Child  ({  5*)— Sebvices  ahd 
Earnings  or  Child. 

A  parent's  right  to  the  services  and  earn- 
ings of  his  minor  child  is  contingent  on  his  ac- 
tually providing  support  for  the  child  and  of 
his  retaining  parental  control  over  him,  and 
when  he  ceases  to  provide  support,  or  voluntari- 
ly or  by  operation  of  law  releases  bis  parental 
authority,  his  right  to  the  child's  services  and 
earnings  ceases. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  79-73;   Dec.  Dig.  g  5.»] 

2.  Parent  and  Child  (§  7*)— Actions  fob 
Loss  or  Services  During  Minority. 

A  parent  whose  minor  son  was  instantly 
killed  through  the  negligence  of  another  cannot 
in  the  absence  of  statute,  sue  for  the  loss  of 
the  son's  services  during  minority. 

[E^.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  t  86;   Dec.  Dig.  i  7.*] 

Transferred  from  Superior  Court,  Coos 
County;   Pike,  Judge. 

Action  by  Theodore  Chaloux  against  the 
International  Paper  Company.  There  was  a 
demurrer  to  the  declaration,  and  the  cause- 
was  transferred  from  the  superior  court 
Demurrer  sustained. 

The  declaration  alleged  that  the  plaintifrs 
minor  son  on  December  17,  1907,  during  his 
employment  by  the  defendants,  and  while  in 
the  exercise  of  due  care,  was  instantly  killed 
by  the  defendants'  negligence. 

Henry  F.  Hollls,  for  plaintiff.  Rich  ft 
Marble  and  Sullivan  ft  Daley,  for  defendant 

BINGHAM,  J.  The  question  here  present- 
ed is  whether  the  plaintiff,  whose  son  was 
instantly  killed  through  the  negligence  of  the 
defendants,  can  maintain  an  action  for  dam- 
ages for  the  loss  of  the  son's  services  from 
the  time  of  his  death  until  he  would  have  at- 
tained his  majority.  It  Is.  conceded  that 
there  is  no  statute  giving  a  right  of  action 
in  such  case.  The  plaintiff's  contention  is: 
That  recent  decisions  In  this  state  recognize 
the  existence  of  a  right  of  action  for  dam- 
ages for  loss  of  service  between  death  and 
majority;  that  at  common  law  a  father  has 
an  absolute  legal  right  to  the  services  and 
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earnings  of  his  minor  son;  that  by  reason  of 
the  defendants'  negligence  the  plaintiff  has 
been  deprived  of  this  right;  that,  as  the  par- 
ty possessing  the  right  and  the  one  who  has 
infringed  ui>ou  it  are  both  in  existence,  the 
question  of  the  suryival  of  actions,  urged  as  a 
reason  for  the  conclusion  reached  in  Wyatt 
T.  Williams.  43  N.  H.  102,  does  not  arise; 
and  that  what  is  there  said  inconsistent 
with  this  contention  is  obiter  dicta  and  not 
material  to  the  decision  of  the  case. 

The  recent  cases  upon  which  the  plaintiff 
relies  are  Carney  t.  Railway,  72  N.  H.  364. 
67  Atl.  218,  and  Warren  v.  Railway,  70  N.  H. 
362.  47  Atl.  733 ;  but  neither  of  them  can  be 
said  to  support  the  plaintiff's  contention.  In 
the  former  the  court  w^as  considering  the 
question  of  damages  recoverable  under  our 
statute  (Pub.  St.  1901,  c.  191,  §  12)  by  an  ad- 
ministrator of  an  estate  of  a  minor  child  kill- 
ed through  the  defendants'  negligence,  and  It 
was  held  that  the  administrator  could  not 
recover  for  the  child's  "earning  capacity" 
from  the  time  of  his  death  until  he  attained 
his  majority,  although  be  might  from  that 
time  on,  for  the  reason  that  under  the  stat- 
ute "damages  are  to  be  assessed  on  the  basis 
of  the  loss  suffered  by  the  deceased  party  and 
his  estate,"  and  that.  If  the  son  had  lived,  his 
earnings  during  minority,  unless  emancipat- 
ed, would  have  belonged  to  Ills  father,  or  in 
case  of  the  father's  death  to  the  mother.  It 
cannot  be  inferred  from  this  holding  that 
the  court  understood,  or  undertook  to  inti- 
mate, that  the  father  conid  have  maintained 
a  suit  for  the  loss  of  the  son's  services  from 
the  time  of  his  death  until  he  reached  his 
majority.  In  the  latter  case  the  death  of 
the  child  was  not  shown  to  have  been  in- 
stantaneous. This  appears  from  the  charge 
of  the  court  to  the  Jury.  209  Briefs  and 
Cases,  609,  611.  The  statement  in  the  opin- 
ion: "Had  the  child  survived,  the  action 
would  have  been  brought  In  its  own  name. 
The  father's  cause  of  action  would  have  been 
what  it  is  now,  case  for  the  loss  of  the  child's 
services" — must  be  read  with  this  fact  in 
view,  and,  when  so  read,  it  has  reference  to 
the  father's  right  of  action  for  loss  of  serv- 
ices prior  to  death.  In  Wyatt  v.  Williams, 
supra,  the  court  said:  "At  common  law,  for 
the  killing  of  a  human  being,  no  civil  action 
could  be  maintained  against  the  person  who 
caused  it,  •  *  •  by  a  person  standing  in 
the  relation  of  *  *  *  father  or  master  to 
the  person  killed,  and  the  law  was  the  same, 
whether  the  act  which  cansed  the  death  was 
felonious  or  not."  And  after  discussing  the 
various  reas6ns  assigned  for  the  holding,  it 
says  that  the  rule  is  founded  upon  public 
policy,  and  if  the  reasons  assigned  "are  vari- 
ous and  not  altogether  consistent,  yet  the 
rule  has  been  too  long  established,  and  too 
generally  recognized  as  a  settled  principle 
of  the  common  law,  to  be  now  shaken  by  any- 
thing short  of  a  legislative  act."  This  case 
was  decided  In  1861,  and  from  that  day  to 


this  no  action  has  been  brought  In  which  the 
parent  has  been  allowed  damages  for  loss 
of  services  after  the  child's  death — ^a  fact 
reasonaLly  conclusive  as  to  the  law  In  this 
state  and  of  the  understanding  of  the  pro- 
fession upon  the  subject.  State  v.  Railroad, 
52  N.  H.  028,  548;  Bedore  v.  Newton,  54  N. 
H.  117;  Whltaker  v.  Warren,  60  N.  H.  20,  49 
Am.  Rep.  302;  Poff  T.  Telephone  Co.,  72  N. 
H.  164,  55  Atl.  891. 

But  there  seem  to  be  other  substantial  rea- 
sons why  this  action  cannot  be  maintained. 
In  Campbell  v.  Cooper,  34  N.  H.  40,  62,  63, 
the  subject  was  discussed  at  length,  and  it 
was  there  said:  "At  common  law  the  father 
is  entitled  to  the  services  and  earnings  of 
his  minor  children  because  he  is  bound  to 
support  and  educate  them.  The  right  grows 
out  of  the  obligation  and  is  correlative  to  it. 
When  one  ceases,  the  other  ceases  also.  The 
helplessness  of  the  Infant,  demanding  the 
tutelage  and  support  of  the  father,  in  con- 
templation of  law  terminates  In  ordinary 
cases  at  21,  and  the  child  becomes  emanci- 
pated from  parental  control  and  entitled  to 
his  own  earnings.  If,  by  reason  of  continued 
helplessness,  arising  from  physical  or  mental 
Infirmity,  the  emancipation  does  not  then 
take  place,  and  the  burthen  of  the  support 
continues,  the  corresponding  right  to  the  senr- 
Ices  continues  with  it  If,  anticipating  the 
period  of  emancipation,  fixed  by  law  at  the 
age  of  21,  the  father  surrenders  to  the  son 
the  right  to  his  earnings  at  an  earlier  age. 
and  permits  him  to  go  into  the  business  of 
life  as  bis  own  master,  while  he  thus  con- 
tinues Independent  of  parental  control  the 
obligation  to  support  him  remains  suspended. 
So,  too,  if  the  father  drives  his  mlnbr  son 
from  his  home,  and  refuses  to  contribute  to 
his  support,  the  right  to  his  earnings  is  also 
suspended  so  long  as  this  dereliction  of  duty 
continues;  but  this  obligation  to  support  the 
child  continues  only  during  the  lifetime  of 
the  father."  He  cannot,  at  common  law, 
bind  his  infant  children  "to  service  after  his 
decease,"  for  the  law  "imposes  upon  the  fa- 
ther no  obligation  to  make  provision  for  the 
support  or  education  of  bis  infant  children 
after  his  decease.  •  •  *  The  father  is 
not  to  be  considered  as  having  an  absolute 
right  of  property  in  the  labor  and  services 
of  his  offspring  until  21.  Whatever  right  be 
has,  it  is  but  a  qualified  and  contingent  in- 
terest, depending  on  their  living  with  Iilm 
and  being  maintained  by  him,  and  arising  out 
of  the  personal  trust  under  which  he  holds 
them  for  their  protection  and  tutelage. 
While  he  continues  to  furnish  them  support, 
he  may  appropriate  their  earnings  to  his  own 
use;  but  he  has  no  present  property  In  their 
future  earnings,  except  as  coupled  with  the 
condition  that  he  shall  be  burdened  with 
their  support  when  the  earnings  accrue." 
And  it  was  held  that  all  power  on  the  part 
of  the  father  over  the  labor  and  services  of 
his  minor  child  ceases  at  the  father's  death. 
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"except  80  far  as  such  power  may  be  con- 
ferred by  statute." 

In  Jenness  t.  Emerson,  15  N.  H.  486,  a  mi- 
nor son  was  allowed  to  recover  wages  due  for 
his  labor  and  serrlees;  his  father  being  dead 
aud  his  mother  Insane  and  a  pauper.  It  was 
there  said:  "As  a  general  rule,  •  •  * 
parents  are  under  obligation  to  support  their 
minor  children,  and  in  some  degree  liable 
for  their  education  and  entitled  to  their  eam- 
inin."  That  the  "right  to  the  serrices  arises 
directly  out  of  the  duty  and  liability  for  sup- 
port." And  it  was  held  that,  Inasmach  as  the 
plalntltTs  mother  was  a  pauper  at  the  time 
uf  his  employment  with  the  defendants,  he 
was  In  no  sense  ander  her  control  and  could 
be  considered  as  emancipated,  that  parents 
are  not  entitled  to  the  earnings  of  their 
emancipated  children,  and  that  they  may  be 
eniiinclpated  by  misfortune  as  well  as  by  the 
assent  of  the  parents. 

In  Kelley  t.  barls,  49  N.  H.  187,  6  Am.  Rep. 
499.  the  plaintiffs  sought  to  recover  from  the 
defendant  for  necessaries  sold  to  his  minor 
son.  and  it  was  held  that  at  common  law  a 
father  was  under  no  legal  obligation  to  sup- 
port his  minor  child,  and  that  under  our 
statute  no  action  could  be  maintained  against 
htm  for  necessaries  so  furnished,  "except  by 
the  town,  and  after  notice  to  the  person 
chargeable;" 

In  Hammond  t.  Corbett,  50  N.  H.  501,  9 
Am.  Rep.  288,  the  defendant,  a  widow,  was 
indebted  to  the  plaintiff,  and  the  plaintiff 
sought  to  bold  In  payment  of  the  debt  funds 
In  the  hands  of  the  trustee  and  earned  by  the 
widow's  minor  son,  who  was  not  shown  to 
have  been  emancipated  or  under  guardian- 
ship. And  the  court  said:  That  they  "fail- 
ed to  discover  any  sensible  ground  for  a  dis- 
tinction between  the  rights  of  a  father  and 
those  of  a  widowed  mother"  to  the  earnings 
of  a  minor  child;  that  neither  of  them  at 
common  law  were  under  any  legal  obligation 
to  support  such  child;  but  that  the  court 
thought,  "as  a  compensation  *  •  •  for 
the  support,  nurture,  care,  protection,  and 
education  actually  afforded  and  furnished  to 
the  child,  the  parent  has  a  right  to  control 
and  appropriate  Its  earnings  during  minori- 
ty," and  were  "inclined  to  hold  that.  In  what- 
ever principle  this  right  is  founded,  whether 
It  result  from  the  very  nature  of  maternal  du- 
ties or  from  that  of  authority  which,  upon 
the  husband's  death,  devolves  upon  her  by 
reason  of  the  guardianship  for  nurture,  tech- 
nically speaking,  the  mother  Is  entitled  to  the 
child's  services  until  her  rights  are  suspend- 
ed by  the  appointment  of  another  guardian, 
or  the  arrival  of  the  child  at  years  of  ma- 
jority," or  he  is  otherwise  emancipated. 

In  Aldrlch  v.  Bennett,  63  N.  H.  415,  56  Am. 
Bep.  529,  it  was  held:  That  "the  right  of  a 
parent  to  the  earnings  of  his  minor  child, 
DIK>n  whatever  principle  It  Is  founded  (Ham- 


mond V.  Corbett,  50  K.  H.  601,  9  Am.  Bep. 
2S8),  Is  commensurate  with  the  right  of  ens- 
tody.  *  •  •  Whatever  therefore  operates 
as  a  release  from  parental  control  necessarily 
terminates  parental  right  of  service;  and 
the  emancipation  of  the  minor  from  legal 
parental  authority,  either  by  the  voluntary 
act  of  the  parent  or  by  operation  of  law, 
pata  an  end  to  legal  claims  of  the  parent  to 
the  minor's  earnings."  That  the  marriage  of 
the  daughter,  she  being  above  the  statutory 
age  of  consent,  though  entered  into  In  defi- 
ance of  the  plaintitrs  wishes  and  authority, 
was  valid,  and,  being  inconsistent  with  the 
enforcement  of  parental  rights,  operated  as 
an  emancipation  from  them. 

From  these  decisions  it  appears  that  the 
parent's  right  to  the  services  and  earnings 
of  his  minor  child  are  not  absolute,  but  con- 
tingent upon  bis  actually  providing  support 
for  the  child  and  of  his  retaining  parental 
control  over  him;  and  that  when  he  ceases  to 
provide  support,  or  voluntarily  or  by  opera- 
tion of  law  releases  his  parental  authoilty, 
his  right  to  the  child's  services  and  earnings 
ceases. 

Because  of  these  reasons,  the  decision  in 
Wyatt  V.  Williams,  and  the  fact  that  no  ac- 
tion of  this  nature  has  ever  been  maintained 
In  this  state,  we  are  of  the  opinion  that  the 
demurrer  should  be  sustained. 

Demurrer  sustained.    All  concur. 


C7S  N.  B.  286) 


In  re  HOBBS. 


(Supreme  Court  of  New  Hampshire.    Bovine- 
ham.    June  1,  1909.) 

1.  Attobnet  and  Client  (§  38*)— Disbab- 
usNT  OF  Attobnet— GaonNDS—JuiTKNTiON- 
Aii  Misconduct. 

To  constitute  cause  for  disbarment  of  an 
attorney,  it  is  not  necessary  that  be  should  ba 
guilty  of  intentional  wrongdoing. 

[Ed.    Note.— For   other   cases,   see   Attorney 
and  Client,  Dec.  Dig.  I  Sa*] 

2.  Attobnet  and  Ci.ient  (§  45*)— Disbab- 
lOSNT  OF  Attobnet— Conduct  Justifyino. 

An  attorney,  as  justice  of  the  peace,  tried 
various  persons  tor  violation  of  Laws  1905^  p. 
501,  c.  86,  S  10,  relating  to  use  of  automobiles, 
but  failed  to  keep  the  record  thereof,  as  re- 
quired by  law.  He  tried  some  of  them  npon 
complaints  not  signed  or  sworn  to  and  without 
anjr  warrant  and  used  such  purported  com- 
plaints after  they  bad  been  once  used  and  one 
person  convicted  therein  in  other  later  cases 
for  different  offenses  by  inserting  the  name  of 
the  subsequent  respondent  therein.  He  receiv- 
ed, in  such  proceedings,  money  as  fines  and  as 
cash  bail  and  did  not  pav  it  over  to  the  town 
or  county,  but  converted  it  to  his  own  use, 
though  his  conversion  was  not  intentional; 
his  method  of  conducting  the  prosecutions  being 
due  to  extreme  carelessness,  indicating  a  will- 
ful disregard  of  the  ordinary  modes  of  proce- 
dure in  such  cases.  Held,  that  his  acts  consti- 
tuted ground  for  disbarment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §  63;   Dec.  Dig.  §  45.*] 
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S.  ATTOBRKT    AKD    CtlBNT    (J    61*>— SUSPKN- 
blOJN     01.     ATlUUn^Y— UBIHa7A.TB)IGNT. 

A  guilty  attorney  may  be  reinstated  U  he 
has  reformea. 

[Pd.  Note. — Fop  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {  84;   Dee.  Dig.  S  01.*J 

4.  Attobnet  and  Client  (S  58*)— Surfer - 

8ION  OF  Attoknet. 

Where  it  appears  that  a  aaspension  from 
practice  will  work  such  reforms  in  his  charac- 
ter and  mental  processes  that  be  will  then  be  of 
good  moral  character,  trustworthy,  and  capable 
of  performing  properly  the  duties  of  an  attor- 
ney, he  may  be  suspended  for  a  term,  instead 
of  disbarred. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  M  76-78;   Dec.  Dig.  8 

vO*    J 

Proceedings  for  disbarment  of  Uewellyn  F. 
Hobbs,  an  attorney  at  law.  Petition  for  dis- 
barment denied,  and  ordered  that  respondent 
be  reprimanded  and  suspended  from  practice 
for  six  months. 

Hobbs  was  admitted  to  practice  in  1901 
on  evidence  of  age,  good  moral  character,  and 
admission  and  practice  in  another  state,  nn- 
der  the  provisions  of  section  3,  c.  213,  Pub. 
St  1901.  He  has  also  held  the  office  of  Jus- 
tice of  the  peace.  The  following  charges 
made  against  him  were  found  to  be  true: 
"That  during  the  summer  and  fall  of  the 
year  1907  said  Hobbs,  as  such  justice,  held 
court  at  said  Hampton  for  the  arraignment 
and  trial  of  various  persons  charged  with 
violations  of  section  10,  c.  86,  p.  601,  Laws 
1905;  but  said  Hobbs  failed  to  keep  such 
record  thereof  as  is  required  by  law.  That 
said  Hobbs  has  tried,  found  guilty,  and  im- 
posed sentence  upon  respondents  In  such  cas- 
es upon  complaints  wblch  have  not  been  sign- 
ed or  sworn  to  by  any  complainant  That 
said  Hobbs  has  tried,  found  guilty,  and  im- 
posed sentence  upon  said  respondents  with- 
out any  warrant  having  been  Issued.  That 
said  Hobbs  das  used  such  purported  com- 
plaints, after  the  same  had  been  once  used, 
and  one  respondent  convicted  thereupon,  in 
one  or  more  later  cases  for  different  and 
separate  offenses,  by  merely  inserting  the 
name  of  the  subsequent  respondent  therein, 
and  has  then  used  said  alleged  complaint 
as  the  basis  for  one  or  more  subsequent  ar- 
raignments, trials,  and  convictions.  That 
said  Hobbs  has  arraigned,  tried,  and  con- 
victed such  respondents  without  having  any 
complaint  or  warrant  as  the  basis  for  such 
proceedings." 

The  charge  "that  said  Hobbs  has,  as  such 
justice,  received  in  such  proceedings  certain 
sums  of  money  as  fines  and  as  cash  ball, 
which  sums  of  money  said  Hobbs  has  not 
paid  over  to  the  town  or  county,  but  has  con- 
verted the  same  to  his  own  use,"  was  found 
"true,  with  qualification  that  said  Hobbs 
has  not  intentionally  and  deliberately  con- 
verted the  money  to  his  own  use."  There 
was  an  additional  finding  that  "his  method 
of  conrtnctire   thp   prose->ntion    wns   dre    tn 


extreme  carelessness  on  his  part  Indicating  a 
willful  disregard  of  the  ordinary  modes  of 
procedure  in  such  cases ;  and  his  method  of 
keeping  account  of  the  fines  paid  to  him  was 
so  unjustifiable  as  to  amount  to  gross  care- 
lessness." 

Charles  H.  Batchelder,  for  the  State.  Sam- 
uel w.  Emery,  for  Hobbs. 

PEASLEE,  3.  The  rule  laid  down  in  some 
of  the  earlier  cases  In  this  state  was  that 
there  must  have  been  intentional  wrongdo- 
ing to  malte  cause  for  tlie  disbarment  of  an 
attorney.  Bryant's  Case,  24  N.  H.  149; 
Barker's  Case,  49  N.  H.  195.  The  true  rule, 
however,  is  stated  In  a  later 'case.  "The 
temptation  to  which  Delano  yielded  is  one 
to  which  he  would  be  constantly  exposed  in 
the  practice  of  his  profession.  The  money  he 
misapplied  was  not  the  money  of  a  client; 
but  his  situation  as  collector  of  taxes  was. 
In  substance,  the  situation  of  aa  attorney  re- 
ceiving money  for  a  client  And  when  it  ap- 
pears that  he  could  not  be  safely  trusted  in 
the  former  case,  it  thereby  appears  that  he 
cannot  be  safely  trusted  In  the  latter.  If 
his  defalcation  bad  occurred  before  he  was 
admitted  to  the  office  of  attorney,  that  fault 
should  have  prevented  his  admission ;  and, 
being  enough  to  prevent  his  admission,  it  is 
enough  to  require  bis  removal.  •  •  ♦  An 
attorney  is  a  public  officer.  Admission  to 
and  expulsion  from  his  office  are  regulated 
by  law.  He  takes  an  official  oath.  The  pub- 
lic is  entitled  to  ample  protection  against  the 
danger  of  any  abuse  of  the  great  powers  of 
the  office  which  the  public  by  its  agents  has 
conferred  npon  him.  *  *  *  It  is  indis- 
pensable that  an  attorney  be  trustworthy, 
and  he  is  not  trustworthy  If  he  is  capable 
of  improperly  applying  to  his  own  use  his 
client's  money,  whether  lie  intends  to  re- 
turn it  or  not  It  would  l>e  an  unreasonable 
construction  of  the  statute  to  hold  that  his 
license  cannot  be  revoked  when  It  Invites 
the  community  to  trust  him  in  a  particular 
wherein  he  'cannot  safely  be  trusted.  The 
Legislature  could  not  have  intended  to  abol- 
ish the  ancient  requirement  of  his  continued' 
Integrity,  and  require  another  branch  of  the 
government  to  continue  to  hold  him  out  to 
the  world  as  worthy  of  confidence,  when  the 
holding  out  becomes  false  and  fraudulent." 
Delano's  Case,  58  N.  H.  5,  42  Am.  Bep.  555. 

Judged  by  the  standard  here  set  up,  the 
course  pursued  by  Hobbs  Is  such  as  to  plain- 
ly call  for  his  disbarment  A  justice  of  the 
peace,  who  conducts  the  judicial  duties  of  his 
office  in  such  a  way  as  to  indicate  a  willful 
disregard  of  the  ordinary  modes  of  procedure 
In  criminal  cases,  has  not  the  moral  char- 
acter required  of  applicants  for  admission 
to  the  bar.  One  who  Is  guilty  of  gross  care- 
lessness In  handling  trust  funds  is  not  a 
tmstworthy  person.    That  the  offenses  were 
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not  all  willful  does  not  mnch  help  the  mat- 
ter. The  question  la  one  of  protecting  the 
pnbUc.  The  danger  may  be  greater  from 
one  incapable  of  caring  for  funds  or  affairs 
intrusted  to  him,  than  from  one  who,  though 
capable,  has  on  a  single  occasion  failed  to 
live  np  to  the  standards  set  for  members 
of  the  legal  profession.  The  petty  thief  Is 
imprisoned  for  a  few  months.  The  klepto- 
maniac is  kept  in  confinement  all  his  days. 
There  is  no  idea  of  punishment  In  the  re- 
straint of  the  kleptomaniac ;  neither  is  there 
In  the  case  of  the  removal  of  an  attorney 
from  his  office.  Each  is  a  step  necessary  for 
the  protection  of  society. 

Considering  the  case  solely  upon  the  facts 
as  to  Bobbs'  past  career,  he  should  be  re- 
moved from  the  office  of  attorn^;  but  an- 
other Issue  has  been  presented.  A  guilty 
attorney  may  be  reinstated.  If  he  has  re- 
formed. In  re  Enrlght,  69  Vt  317,  37  Atl. 
1046.  In  the  present  case  it  is  the  opinion 
of  the  Justices  who  beard  the  evidence  and 
found  the  facts  that  the  experience  of  this 
proceeding,  followed  by  a  suspension  from 
practice,  has  and  will  work  such  reforms  in 
the  character  and  mental  processes  of  the 
defendant  that  he  will  then  be  of  good  moral 
character,  trustworthy,  and  capable  of  per- 
forming properly  the  duties  of  an  attorney. 
They  saw  Hobbs  at  the  hearing  and  have 
had  opportunities  to  Judge  of  this  Issue  that 
the  other  members  of  the  court  have  not  had. 

In  view  of  all  these  considerations,  the 
petition  for  the  removal  of  Hobbs  from  the 
office  of  attorney  is  denied.  The  order  is  that 
he  be  reprimanded  for  willful  disregard  of 
proper  criminal  procedure  and  for  grossly 
neglecting  to  turn  over  or  account  for  fines 
Imposed  upon  offenders,  and  that  he  be  sus- 
pended from  practice  for  sis  months. 

WALKER  and  BINGHAM,  33.,  did  not  sit 
The  others  concurred. 


BURGESS  V.  VESTA  KNITTING  MILLS. 

(Sopreme  Court  of  Rhode  Island.    June  26, 
1909.) 

Mastcb  and  Servant  ({  239*)— iNjTBiEfl  to 
Servant— CoNTBrsuTORY  Neolioence. 

Plaintiff  was  Injured  by  getting  her  fingers 
under  the  plunger  of  a  machine  which  she  nad 
used  for  an  hour  or  so  every  day  for  two  or 
three  months.  She  oimrated  the  machine  by 
pnttlDg  her  foot  on  a  tread  to  bring  the  plunger 
down,  and  knew  that  If  she  got  her  fingers  un- 
der the  plunger  when  it  came  down  she  wonld 
be  hurt  Beld  that,  in  the  absence  of  proof  of 
any  emergency  or  change  of  conditions  onder 
which  she  had  operated  the  machine  during  her 
service,  she  was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  749;  Dec  Dig.  {  239.»] 

Bxceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams.  Jud^e. 


Action  by  Mary  Burgess  against  the  Vesta 
Knitting  Mills.  The  court  directed  a  nonsuit, 
and  plaintiff  brings  exceptions.    Overruled, 

James  L.  Jenks,  for  plaintiff.  Vincent, 
Boss  &  Bamefield  and  Alexander  L.  Church- 
ill, for  defendant. 

PER  CURIAM.  The  plaintiff  alleges  in 
her  declaration  that  she  was  in  the  exercise 
of  due  care  at  the  time  of  her  injury.  There 
la  absolutely  no  evidence  to  support  this  al- 
legation. She  does  not,  in  her  testimony,  say 
a  word  about  due  care.  She  says  she  does 
not  know  bow  her  accident  happened;  but 
she  admits  that  she  had  used  the  same  ma- 
chine for  "about  an  hour  or  so  every  day  for 
two  or  three  months,"  that  she  operated  the 
machine  by  means  of  putting  her  foot  on 
something  to  bring  the  plunger  down,  and 
that  she  knew,  if  she  got  her  fingers  under 
there  when  the  plunger  came  down,  she 
would  get  hurt.  It  is  quite  obvious  that  she 
was  capable  of  running  the  machine  without 
injury  to  herself,  If  she  exercised  due  care, 
BO  that  the  inference  of  contributory  negli- 
gence Is  conclusive  under  the  testimony; 
there  being  no  proof  of  any  emergency,  or 
any  change  of  the  conditions  onder  which 
she  had  operated  the  machine,  during  the 
whole  time  of  her  service. 

The  nonsuit  was  properly  granted,  and  the 
exception  thereto  Is  therefore  overruled,  and 
the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  for  the  de- 
fendant aa  of  nonsuit 


NUGENT  V.  ALDRICH. 

(Supreme  Court  of  Rhode  Island.    June  26, 
1909.) 

Vendor  and  Purchaser  (|  317*)— Action  fob 
PDBcnASE  Monet  —  Jury  Qctbstion  —  Con- 
7LICTIRO  Evidence. 

In  assumpsit  to  recover  for  a  farm  and 
goods  sold,  where  the  evidence  was  conflicting 
as  to  the  terms  of  the  sale  and  as  to  whether 
the  buyer  paid  the  full  price  to  the  seller  imme- 
diately upon  delivery  of  the  deed  and  bill  of 
sale,  those  questions  were  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  §  817.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  0. 
Mumford,  Judge. 

Action  by  James  F.  Nugent  against  Edwin 
F.  Aldrich.  Verdict  for  defendant,  and  plain- 
tiff excepts.  Exceptions  overruled,  and  case 
remitted  for  Judgment  on  verdict 

Assumpsit  to  recover  for  a  farm  and  per- 
sonal property  sold  and  delivered  to  defend- 
ant by  plaintiff. 

John  J.  Heffeman  and  James  H.  Richard, 
Jr.',  for  plaintiff.  George  W.  Greene,  for  de- 
fendant. 
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PER  CURIAM.  A  careful  reading  of  the 
testimony  In  this  case  shows  that  there  was 
conflicting  evidence,  both  as  to  the  exact 
terms  of  the  contract  of  sale  and  as  to  the 
question  whether,  the  defendant  paid  all  mon- 
eys due  the  plaintiff  Immediately  upon  the 
delivery  of  the  deed  and  bill  of  sale  or  not 
It  was  peculiarly  a  case  for  the  determina- 
tion of  the  Jury,  and  there  was  sufficient  evi- 
dence before  them  to  sustain  the  verdict 
which  they  returned.  The  court,  which 
heard  the  case  with  the  jury,  refused  to  set 
aside  the  verdict,  and  w«  find  no  reason  to 
differ  with  them. 

The  charge  of  the  court  fairly  instructed 
the  Jury  as  to  the  law,  and  clearly  set  forth 
all  that  was  required  for  the  guidance  of 
the  Jury  in  considering  the  conflicting  evi- 
dence of  the  contending  parties.  We  see  no 
reversible  error  therein. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  up- 
on the  verdict 


LA  BELLE  v.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.    June  26, 
1900.) 

1.  Railboads  (i  350*)— Cbossino  Accidents 

— CONTHIBUTORT  NEGLIGENCE. 

Id  an  action  for  death  of  the  driver  of  an 
automobile,  whether  defendant  wag  in  the  ex- 
ercise of  due  care  when  he  drove  the  automobile 
onto  defendant's  railroad  tracks  in  front  of  an 
approaching  car  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1106-1187;    Dec.  Dig.  {  330.»] 

2.  Death  (5  90*)— Damages. 

A  verdict  of  $7,000  for  death  of  plaintifTs 
intestate,  a  man  29  years  of  age,  with  a  life  ex- 
pectancy of  35  years,  of  good  habits,  and  earn- 
ing $18  a  week,  with  a  reasonable  expectation  of 
increased  wages,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  {{  125-130;   Dec  Dig.  {  99.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Action  by  Emma  O.  La  Belle  against  the 
Rhode  Island  Company.  Plaintiff  received  a 
verdict,  and  defendant  brings  exceptions. 
Overruled. 

Waterman,  Cnrran  &  Hunt,  for  plaintiff. 
Joseph  C.  Sweeney  and  Alonzo  B.  Williams, 
for  defendant 


PER  CURIAM.  The  question  of  the  plain- 
tiffs due  care  and  of  the  defendant's  negli- 
gence were  properly  left  to  the  jury  under 
suitable  instructions,  to  which  no  exceptions 
were  taken.  No  request  for  special  findings 
was  made  by  either  party.  It  is  proper  to 
presume  that  the  Jury,  In  arriving  at  their 
verdict  for  the  plaintiff,  decided  all  the  is- 
sues of  fact  in  her  favor,  and  therefore 
must  have  found  that  the  defendant's  crossing 


tender,  or  flagman,  at  Its  crossing  at  Lake- 
wood,  did  invite  Oliver  La  Belle,  the  plain- 
tiffs intestate,  to  drive  the  automobile  un- 
der his  control  upon  the  railroad  tracks  of 
the  defendant  company  at  a  time  when  the 
automobile  and  an  approaching  car  of  the  de- 
fendant were  likely  to  collide;  that  a  colli- 
sion between  them  did  occur,  whereby  Oliver 
La  Belie,  then  29  years  of  age,  lost  his  life. 

Whether  La  Belle,  in  accepting  the  invita- 
tion, and  in  driving  upon  the  tracks  as  he 
did,  and  in  his  general  conduct  up  to  and 
In  the  collision,  was  In  the  exercise  of  due 
care  was  one  of  the  questions  of  fact  to  be 
determined  by  the  Jury.  The  Jury  by  their 
verdict  must  be  deemed  to  have  found  that 
be  was;  and  the  Justice  of  the  superior 
court  who  presided  at  the  trial,  has  denied 
the  defendant's  motion  for  a  new  trial  based 
upon  the  ground  that  the  verdict  was  against 
the  evidence. 

The  Jury  assessed  damages  for  the  plain- 
tiff in  the  sum  of  $7,000,  and  the  defendant 
claims  that  this  Is  excessive.  Considering 
the  plaintiff's  intestate's  expectation  of  life 
as  35  years,  according  to  the  life  table  used 
in  evidence,  we  cannot  say  that  the  amount 
is  excessive  for  the  life  of  a  young  man  of 
good  habits,  earning  $16  a  week  at  the  time 
of  his  death,  and  having  a  reasonable  expec- 
tation of  increased  wages,  according  to  the 
testimony  of  his  employer.  There  is  nothing 
in  this  case  to  indicate  that  it  comes  within 
any  exception  to  the  general  mle  referred  to 
In  Wilcox  V.  Rhode  Island  Company,  29  R. 
I.  292,  70  Atl.  913. 

The  defendant's  exceptions  are  therefore 
overruled,  .and  the  case  is  remitted  to  the 
superior  court,  with  direction  to  enter  judg- 
ment on  the  verdict 


SULLIVAN  V.  NAURAGANSETT  ELEO 

TRIC  LIGHTING  CO. 

(Supreme  Court  of  Rhode  Island.    June  28, 

1909.) 

ELECTRicrrr   (S  16*)— Ikjubies   Iroideitt  to 
Pboduction  and  use— Negligence. 

A  company  furnished  electricity  through 
its  electric  wires  to  the  building  of  a  third  per- 
son. The  wires  were  cut,  and  one  was  injured 
by  coming  in  contact  with  them.  Neither  the 
man  who  cut  the  wires  nor  the  one  who  ordered 
them  cut  was  connected  with  the  company,  and 
neither  of  them  had  any  authority  to  meddle 
with  the  wires.  Held,  that  the  company  waa 
not  liable,  for  it  was  not  bound  to  foreaee  any 
intermeddling,  whereby  danger  of  injury  could 
arise. 

[Eld.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  t  9;  Dec.  Dig.  (  16.*] 

Exception  from  Superior  CJourt  Provi- 
dence and  Bristol  -Counties;  Charles  F. 
Steams,  Judge. 

Action  by  Timothy  F.  Sullivan  against  the 
Narragansett  Electric  Lighting  Company. 
There  was  a  verdict  for  defendant  and 
plaintiff  brings  exception.     Overruled,  and 
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caoTC  remitted  to  the  aaperior  court,  with  di- 
rections. 

Coon^  A  Cahlll,  for  phtlntlfE.  Vtncent, 
Boas  Jb  Bamefleld,  for  defendant 

PER  CURIAM.  The  live  electric  wires  be- 
longing to  the  defendant,  and  used  by  it  pri- 
or to  the  accident  In  conducting  Its  electrici- 
ty to  the  buildings  of  John  R.  White  &  Son, 
Incorporated,  on  India  street,  were  left  by 
the  defendant  attached  to  said  buildings  In 
the  same  position  as  before,  upwards  of  20 
feet  from  the  ground,  and  In  a  position  of 
perfect  safety  so  far  as  this  plaintiff  was 
coDcemed.  These  wires  were  cut  by  the  or- 
der of  a  servant  of  John  B.  White  &  Son,  In- 
corporatPd.  and  the  actual  cutting  was  done 
by  an  employe  of  one  HIgglns,  who  was  en- 
gaged In  removing  various  materials  from 
the  premises.  Including  electric  wires  from 
the  Inside  of  the  buildings,  but  who  testified 
that  be  had  given  express  directions  not  to 
ranove  these  live  wires.  Neither  the  man 
who  cut  the  wires,  nor  the  man  who  ordered 
them  cut,  was  an  employfi  or  In  any  manner 
connected  with  the  defendant,  or  had  any  au- 
thority whatever  to  meddle  with  the  wires, 
and  but  for  their  Interference  this  Injury  to 
the  plaintiff  would  i|Ot  have  occurred. 

Furthermore,  both  of  these  men  admit  that 
they  knew,  as  soon  as  the  wires  fell  to  the 
ground,  that  they  were  live  wires,  because 
the  ends  fell  Into  a  small  puddle  of  water 
and  sizzled  there  until  they  were  removed. 
It  became  their  duty  to  give  notice  of  this 
dangerous  condition  caused  by  their  Inter- 
meddling; but  the  testimony  is  conflicting 
as  to  whether  the  plaintiff  received  any 
warning  or  not.  There  is  absolutely  no  evi- 
dence that  the  defendant  had  anything  what- 
ever to  do  with  the  matter.  It  was  not 
bound  to  foresee  any  such  Intermeddling, 
whereby  danger  of  Injury  could  arise,  and 
there  is  not  a  fact  or  circumstance  In  the 
case  upon  which  any  liability  of  this  defend- 
ant can  rest  The  verdict  for  defendant  was 
properly  directed  by  the  judge  who  tried  the 
ease. 

The  plalntlfTs  exception  te  overruled,  and 
the  case  Is  remitted  to  the  superior  court 
with  direction  to  enter  Judgment  for  defend- 
ant on  the  verdict 


JOltNSON  V.  TATI,OB. 

(Supreme  Court   of   Rhode   Island.     June   26, 
1909.)- 

i.  EXECDTOBS  Airo  Aduinistbatokb  (I  203*) 

— Services  fob  Ihtestate. 

Where  claimant  rendered  necessary  serv- 
ices to  defendant's  intestate  at  his  request,  and 
with  the  distinct  onderstanding  that  compensa- 
tion should  he  given  therefor,  defendant's  es- 
tate was  liable  for  the  reasonable  value  thereof. 

lEA.  Note.— For  other  cases,  see  Executors 
•nd  Administrators,  Cent  Dig.  f  732;  Dec. 
Dig.  f  20B.»1 


2.  BmcuTORS  AifD  AnirmTSTKATOBS  (8  286*) 

— CONTBADlCnON— BFFBCT. 

Where  claimant  executed  a  release  "in  full 
for  all  claims  of  said  esute,"  without  reading 
or  having  the  same  read  to  her,  on  defendant, 
the  administrator,  representing  that  it  was  only 
a  receipt  to  enable  him  to  show  the  heirs  wliat 
articles  of  personal  property  he  had  turned  over 
to  her,  comprising  articles  which  intestate  bad 
given  to  claimant  in  his  lifetime,  such  release 
was  no  defense  to  a  claim  for  services  rendered 
by  claimant  on  an  understnnding  with  intes- 
tate that  they  should  be  paid  for. 

[Bd.  Note.— For  other  cases,  see  Brecntors 
and  Administrators,  Cent.  Dig.  t  llbo;  Deo. 
Dig.  i  28C.»] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Action  by  Mabel  Johnson  against  Clarrlng- 
ton  E.  Taylor,  as  admlnlstrntor.  A  verdict 
was  rendered  In  plolutiCa  favor,  and  de- 
fendant brings  exceptions.    Overruled.    ■ 

James  J.  McCabe,  for  plalntltC.  Edward 
Bf.  Sullivan,  for  defendant 

PER  CURIAM.  The  evidence  shows  with- 
out contradiction  that  the  services  which  the 
plaintiff , rendered  to  the  defendant's  intes- 
tate were  rendered  at  the  request  of  the  In- 
testate, were  necessary,  were  worth  what  the 
plaintiff  seeks  to  recover,  and  were  rendered 
upon  a  distinct  understanding  between  the 
intestate  and  the  plaintiff  that  compensation 
should  be  given  therefor.  The  release  or  re- 
ceipt which  the  plaintiff  signed,  but  claims 
she  did  not  tesA,  nor  have  read  to  her,  she 
says  the  defendant  told  her  was  merely  a  - 
receipt  to  enable  him  to  show  to  the  heirs 
what  things  he  had  turned  over  to  her. 

The  plaintiff  claims  that  the  piano  and 
other  things  enumerated  in  the  receipt  were 
all  things  which  had  been  given  ttr  her  at 
sundry  times  by  the  Intestate,  and  were  her 
own  property,  to  which  she  was  clearly  en- 
titled, and  which  the  admlnMrator  bad  no 
right  to  retain  as  a  part  of  the  estate;  and 
as  to  this  she  Is  corroborated  by  a  number 
of  other  witnesses.  The  administrator  clear- 
ly allowed  her  to  take  them  in  recognition 
of  her  title  to  them,  and  not  by  way  of  com- 
promise of  any  disputed  claim;  and  we 
think  the  plaintiff  might  well  believe  that  she 
was  merely  giving  a  receipt  for  the  specific 
articles,  and  not  a  general  release  of  all 
claims,  particularly  in  view  of  the  undisput- 
ed fact  that  at  this  time  neither  she  nor  the 
administrator  had  in  mind  or  contemplation 
any  claim  for  services,  and  In  view  of  still 
another  fact  that  she  had  also  told  him  she- 
owned  and  claimed  the  parlor  suit  as  a  gift 
from  tlie  intestate,  but  would  not  insist  up- 
on his  giving  up  that  to  her  l)ecause  of  the. 
objection  of  the  heirs.  She  might  well  have 
supposed,  in  view  of  all  these  facts,  if  she 
had  her  attention  directed  to  the  final  words 
of  the  receipt  "in  full  for  ail  claims  of  said 
estate,"  that  they  were  intended  merely  to 
refer  to  claims  for  specific  articles  of  person- 
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al  property  such  as  were  enamerated  In  the 
receipt 

We  think  the  evidence  amply  anpports  the 
plaintiffs  claim,  and  that  the  Jury  were  ful- 
ly warranted  In  giving  the  plaintiff  their  ver- 
dict for  the  full  amount  claimed,  and  In  re- 
garding the  so-called  release  as  merely  in- 
tended to  be  a  receipt  for  specific  articles. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  directions  to  enter  Judgment  on 
the  verdict 

(»  R.  L  EST) 

HOPKINS  T.  RICHMOND. 

(Supreme  Court   of   Rhode   Island.      May  28, 
1900.) 

1.  GUAKDIAR    AND    WabD    ({    25*)— RsitOTAI. 

or  GuABoiAN— Issues. 

On  petition  for  the  removal  of  a  gnardian, 
the  court  properly  refused  to  permit  petitioner 
to  prove  that  the  guardian  had  never  returned 
an  inventory,  where  the  petition  did  not  so  al- 
lege. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Dec.  Dig.  {  25.*] 

2.  GtTABDIAN  AND  'V^ABD  (3  25*)— REUOVAI,  Or 

GuABDiAH—PprmoN— Amendment. 

A  petition  for  the  removal  of  a  guardian 
could  not  be  amended  in  the  superior  court  so 
as  to  allege,  that  the  guardian  had  never  re- 
turned an  inventory,  or  as  to  any  other  matter 
of  substance  which  could  be  made  a  basis  of 
proceedings  In  probate  court 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Dec  Dig.  f  26.*] 

Exertions  from  Superior  Court,  Kent 
Connty;   Darius  Balcer,  Judge. 

Petition  in  the  probate  court  by  Cynthia 
B.  Richmond,  a  minor,  by  Mary  F.  Rich- 
mond, her  mother  and  next  friend,  for  the 
removal  of  Alvero  O.  Hopkins,  a  guardian  of 
the  person  and  estate  of  the  minor.  The 
probate  court  granted  the  prayer  of  the  peti- 
tion, and  EU>pkin8  appealed  to  the  superior 
court,  where  the  order  appealed  from  wasi  re- 
versed, from  which  order  petitioner  brings 
exceptions.    Overruled. 

See,  also,  72  AQ.  220. 

Waterman,  Curran  ft  Hunt,  for  appellant 
Samuel  W.  K.  Allen,  for  appellee. 

PER  CURIAM.  There  is  no  merit  in  ei- 
ther the  fifth  or  sixth  exceptions  of  the  ap- 
pellee, the  only  ones  which  have  been  estab- 
lished by  the  court 

As  to  the  fifth  exception,  the  Justice  of 
the  superior  court  who  heard  the  case  refus- 
ed to  allow  the  appellee  to  show  that  the 
appellant  had  never  returned  the  Inventory 
required  by  law  to  the  probate  court,  be- 
cause no  allegation  of  that  fact  was  con- 
tained in  the  petition  for  removal  of  said 
gnardian,  and  also  declined  to  allow  the  ap- 
pellee to  amend  said  petition  so  as  to  Include 
such  an  allegation.  We  are  of  the  opinion 
that  the  ruling  of  the  court  was  correct  The 
petition  was  the  foundation  of  this  proceed- 


ing, and  the  fundamental  petition  cannot  be 
amended  in  the  superior  court  in  the  matter 
of  substance,  so  as  to  Include  something 
that  may  be  the  basis  of  another  proceedinx 
In  the  probate  court  And  clearly  a  party 
may  not  be  allowed  to  offer  evidence  tending 
to  prove  a  charge  not  contained  in  the  origi- 
nal petition. 

The  sixth  exception  substantially  alleges 
that  the  decision  is  against  the  evidence. 
While  the  testimony  relating  to  misconduct 
on  the  part  of  the  guardian  was  conflicting, 
as  might  well  be  expected  in  a  case  of  this 
kind,  a  careful  reading  of  the  testimony  con- 
vinces  us  that  the  learned  Judge  who  saw 
and  heard  the  witnesses  reached  a  correct 
conclusion. 

The  appellee's  exceptions  are  therefore 
overruled,  and  the  case  Is  remitted  to  the 
superior  court  with  direction  to  enter  a  de- 
cree in  accordance  with  its  decision,  and  for 
further  proceedings. 


GREEN  V.  RHODE  ISLAND  CO. 

(Supreme  Court  of  Rhode  Island.     Jnn«  29, 
190B.) 

1.  Stbbbt  Railboads  (I  114*)— iNJXTBiES— Ac- 
tions —  SuFFioiBNOT   or  BviuKNoa  —  (3oir- 

TBIBUTOBT   NeQLIQENCK. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  snstained  by  striking  plain- 
tiff's buggy  while  he  was  crossing  a  street,  evi- 
dence held  to  show  contributory  negligence,  so 
as  to  require  a  new  trial  upon  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  RaiO- 
roads,  Dec.  Dig.  i  114.*] 

2.  Street  RailboAds  ((  114*)— Iitjubies— Ac> 

TIONS— SumciXNCT    OP    EVIDKRCB— NKOU- 
OENCE. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  sustained  by  striking  plain- 
tiffs buggy  while  he  was  crossing  the  street, 
evidence  held  to  show  that  the  motorman  was 
not  negligent  in  striking  the  buggy. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  1 114.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Judge. 

Action  by  Charles  L.  Green  against  the 
Rhode  Island  Company.  Verdict  for  plain- 
tiff, and  defendant  excepts.  Elxceptlons  sus- 
tained, and  case  remitted  for  new  trlaL 

Waterman,  Curran  &  Hunt  (Lewis  A.  Wa- 
terman, of  counsel),  for  plaintiff.  Joseph  C. 
Sweeney  and  Alonzo  B.  Williams,  for  de- 
fendant 

PER  onRIAM.  A  careful  reading  and 
analysis  of  the  record  of  testimony  in  this 
case  convinces  us  that  such  testimony  strong- 
ly -preponderates  in  favor  of  the  defendant, 
both  on  the  question  of  the  defendant's  neg- 
ligence and  on  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff.  The 
plaintiff  was  driving  his  horse  and   buggy 
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■ontherly  along  Blmwood  avenae  In  such 
close  proximity  to  the  defendant's  car,  which 
was  going  In  the  same  direction,  that  the 
plaintiff  had  every  opportunity  to  know  of 
the  close  proximity  of  the  car  Just  before 
the  accident  One  of  his  witnesses,  a  pas- 
senger on  the  car,  says  that  he  looked  oat 
ttom  nnder  the  top  of  the  buggy  towards  the 
car  Jost  before  he  turned,  bo  that  she  saw  him, 
and  it  is  plain  that  he  mast  or  should  have 
seen  the  car.  There  Is  evidence  of  several 
witnesses  that  the  gong  was  sounded  long 
enough  before  the  accident  to  give  ample 
warning  of  the  approach  of  the  car,  and  their 
testimony  far  outweighs  that  of  several  wit- 
nesses who  testify  that  they  did  not  hear 
the  gong  just  prior  to  the  accident,  although 
none  of  them  can  swear  positively  that  it 
was  not  sounded. 

▲b  to  the  question  of  speed,  exceeding  the 
limit  of  10  miles  an  hoar  prescribed  by  ordi- 
nance, only  two  witnesses  In  behalf  of  the 
plaintiff  swear  positively  to  any  excess  (viz., 
12  miles  an  hour  by  one,  and  16  to  20  miles 
an  boor  by  another),  while  eight  disinterest- 
ed witnesses  in  behalf  of  the  defendant  (not 
to  mention  the  motorman  and  conductor)  all 
swear  that  the  speed  was  moderate,  or  aver- 
age, or  ordinary,  or  not  excessive.  All  of  the 
witnesses  who  saw  the  horse  and  bnggy 
when  the  plaintiff  tamed  to  cross  the  track 
(save  one)  agree  that  the  plaintiff  made  a 
qnlck,  sharp  turn  into  Wilson  street  towards 
and  across  the  track,  only  being  a  short 
distance  ahead  of  the  car  when  the  turn  was 
made;  the  witnesses  varying  as  to  this  dis- 
tance from  10  feet  to  2%  or  3%  car  lengths 
away.  There  was  a  commotion  In  the  car, 
some  screaming  or  exclamations  from,  the 
passengers.  Indicating  fright  because  the  car 
was  so  near  the  plaintiff  when  be  turned  in- 
to Wilson  street  that  they  feared  he  or  his 
horse  would  be  struck.  It  is  quite  obvious 
that  the  plaintiff,  having  Just  looked  at  the 
car  and  being  in  such  close  proximity  there- 
to, could  have  heard  the  gong  when  sounded, 
as  well  as  the  noise  and  rumble  of  the  car, 
had  fall  opportunity  to  appreciate  the  speed 
and  proximity  of  the  car,  and  that  In  taking 
sacb  a  short  and  sudden  turn  as  be  did  he 
most  have  been  aware  of  the  danger  of  so 
doing  and  have  taken  his  chances.  He  had, 
If  be  had  been  In  the  exercise  of  due  care 
at  the  time,  as  good  an  opportunity  as  did 
die  passengers  to  appreciate  his  danger. 

As  the  case  stands,  the  plaintiff  himself, 
having  suffered  a  lapse  of  memory  by  rea- 
son of  his  injury,  so  that  he  cannot  remem- 
ber anything  about  the  accident  itself,  or 
preceding  it  for  more  than  an  hoar,  and 
therefor  not  being  able  to  tell  whether  he 
took  any  precautions,  we  find  that  the  evi- 
dence strongly  preponderates  against  the 
plaintiff  on  the  question  of  contributory  neg- 
ligence. We  further  find  that,  under  the  cir- 
cumstances, in  view  of  the  sudden  turn  of 


the  horse  and  buggy  In  front  of  the  car,  as 
the  distance  was  so  short,  the  motorman  did 
all  in  his  power  to  stop  the  car,  and  was 
not  guilty  of  negligence  in  hitting  the  buggy. 
We  do  not  find  that  the  evidence  clearly  war- 
rants the  application  of. the  doctrine  of  the 
last  clear  chance  as  against  the  defendant. 

The  defendant's  exceptions  are  sustained, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  grant  a  new  trial. 


MAROTTO  ▼.  ANDREWS  et  al. 

(Supreme  Court  of  Rhode  Island.  June  26, 
1909.) 

Appeal  from  Superior  Court,  Providence  and 
Bristol  Counties;    Willard  B.  Tanner,  Judge. 

Action  by  Domenico  Marotto  against  Richard 
W.  Andrews  and  others.  Jadement  for  de- 
fendants, and  complainant  appeals.    Dismissed. 

John  C.  Quinn,  for  appellant.  Edwin  0. 
Pierce,  for  respondents. 

PER  CURIAM.  The  decree  of  the  snperibr 
court  from  which  this  appeal  is  taken  is  fully 
supported  by  the  evidence  in  the  cause.  The 
appeal  Is  dismissed,  the  decree  of  the  saperior 
court  is  aflSrmed,  with  a  modification  allowing 
a  further  period  of  redemption  for  30  days 
from  and  after  the  date  of  the  entry  hereof  in 
said  saperior  court,  and  the  cause  is  remanded 
to  the  superior  court,  with  direction  to  enter 
its  order  in  modification  of  its  laid  decree  in 
accordance  herewith. 


(»  R.  I.  G80) 

WAONIERB  T.  DnNNBIiti  et  al. 

(Supreme   Ck>urt  of  Rhode   Island.     June  29, 
1909.) 

1.  FBAITDS,   STATCTE  of  (I  61*)  —  CONTBAOT 

FOB  Sebvxoes— Pebfobmancb  Within  Yeab. 
A  contract  for  a  definite  term  of  services 
longer  than  a  year  is  not  excluded  from  the 
statute  of  frauds  because  it  contains  provisions 
authorizing  either  party  to  terminate  it  within 
a  year. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  I  78 ;   Dec.  Dig.  {  51.*] 

2.  FBATjns,  Statutb  of  (|  44*)  —  Contbact 
FOB  Sebvicxs — Pxbfobmaitce  within  Teab. 

A  contract  employinj^  plaintiff  at  a  com- 
pensation of  $50  per  week  for  three  years  from 
date,  or  for  so  much  of  such  period  as  plaintiff's 
results  showed  the  ability  be  claimed  to  be  able 
to  give  the  employer,  was  within  the  statute 
of  frauds  as  an  agreement  not  to  be  performed 
within  a  year. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  of,  Out.  Dig.  {  66 ;   Dec.  Dig.  i  44.*] 

3.  Fbauos,  Statute  of  (|  113*)— Memobah- 
DTTM— Requisites. 

A  memorandum,  to  satisfy  the  statute  of 
frauds,  must  contain  all  the  material  substan- 
tive terms  of  -the  contract,  so  that  it  is  not 
necessary  to  resort  to  oral  testimony  to  supply 
one  or  more  of  the  terms,  or  make  it  complete 
and  definite. 

IKd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  240;  Dec.  Dig.  f  113.*] 

4.  Fbauob,  Statute  of  ({  109*) — SuFFionif- 
ox- Definitenesb. 

A  memorandum  of  a  contract  reciting  that 
defendant  employed  plaintiff  for  three  years 
from  date,  'or  for  so  much  of  such  period  as 
plaintiff's  results  showed  the  ability  he  claimed 
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to  be  able  to  rtve  defendant,  was  insufficient ' 
for  failure  to  disclose  the  standard  of  plaintiff's 
ability  by  which  the  excellence  of  his  work  was 
to  b«  measured. 

[Eld.  Note.— For  other  cases,  see  Fraods,  Stat- 
ute of.  Cent   Dig.   H  222-224;    Dec.   Die.   { 

£}xceptIon8  from  Superior  Oonrt,  Kent 
County:   Darins  Baker,  Judge. 

Action  by  Gustave  Wagniere  against  Wil- 
liam W.  Dunneil  and  others.  Verdict  for 
defeudauta,  and  plaintiff  brings  exceptions. 
Overruled. 

Patrick  H.  Quinn,  for  plaintiff.  Gardner, 
Plrce  &  Thornley  (William  W.  Moss,  of  coun- 
sel), for  defendants 

PARKHUR8T,  X  The  plaintiff  brought 
suit  in  assumpsit,  claiming  damages  for 
breach  of  an  agreement  which  was  as  fol- 
lows, viz.:  "February  9th,  1006.  Mr.  Gus- 
tave Wagniere — Dear  Sir:  Understanding 
that  you  will  give  me  your  best  ability  as  a 
finisher  of  cotton  and  silk  or  all  silk  goods 
especially,  but  of  any  other  grade  of  goods 
within  your  knowledge  and  ability,  I  hereby 
agree  to  employ  you  at  a  compensation  of 
fifty  (50)  dollars  per  week  for  three  (3)  years 
from  the  date  hereof,  or  for  so  much  of 
such  three  (3)  years  as  your  results  show 
the  ability  that  yon  now  claim  to  be  able  to 
give  me.  Tours  truly,  Wm.  Wanton  Dunneil. 
Accepted:  G.  Wagniere.  In  presence  of: 
Dudletgh  O.  Collins."  After  hearing  all  the 
testimony  offered  by  both  parties,  before  a 
Jury,  the  superior  court,  upon  defendant's 
motion,  directed  the  Jnry  to  return  a  ver- 
dict for  the  defendant,  upon  the  ground  that 
"the  contract  sued  upon  was  such  as  to  bring 
it  within  the  statute  of  frauds,  and  that  it 
was  not  sufficiently  expressed  in  writing  to 
render  the  contract  enforceable  at  law." 
This  Is  the  language  of  the  exception,  and 
the  only  exception  taken  by  the  defendant  in 
bis  bill  of  exceptions,  and  is  quoted  there- 
from, so  that  the  only  questions  before  this 
court  are:  (1)  Is  this  contract  within  the 
statute  of  frauds?  (2)  Is  it  or  not  sufficient- 
ly expressed  to  be  enforceable  at  law? 

It  Is  plainly  an  "agreement  which  is  not 
to  be  performed  witbin  one  year  from  the 
making  thereof,"  under  Court  Practice  Act 
190G,  I  22S,.  cl.  6,  which  reads  as  follows: 
"Sec.  22&  No  action  shall  be  brought: 
*  •  •  Fifth.  Whereby  to  charge  any  per- 
son upon  any  agreement  which  Is  not  to  be 
performed  witbin  the  space  of  one  year  from 
the  making  thereof — ^unless  the  promise  or 
agreement  upon  which  such  action  shall  be 
brought,  or  some  note  or  memorandum  there- 
of, shall  be  In  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some 
other  person  by  him  therennto  lawfully  au- 
thorized." It  is  established  by  the  great 
weight  of  authority  that  a  contract  for  a 
definite  term  longer  than  a  year  is  not  ex- 


cluded from  the  operation  of  tiie  statute  ot 
frauds  because  it  contains  a  provision  en- 
abling either  party  to  put  an  end  to  the  con- 
tract within  a  year;  the  reasoning  of  the 
courts  being  that  the  rescission  of  a  contract 
Is  not  the  performance  of  it  In  re  Pentre- 
gulnea  Fuel  Ck>.,  4  De  G.,  F.  &  J.  541;  Bircb 
T.  Earl  of  Liverpool,  9  Bam.  &  C.  392;  Roli- 
erts  V.  Tucker,  3  Elxch.  032.  at  040;  Dobson 
V.  Collis,  1  Hurl.  &  N.  81;  Wilson  v.  Ray,  13 
Ind.  -1;  Mallett  T.  Lewis.  61  Miss.  105; 
Meyer  v.  Roberts,  46  Ark.  80,  55  Am.  Rep. 
5(i7;  Blest  v.  Versteeg  Shoe  Co.,  97  Mo.  App. 
137,  70  8.  W.  1081;  Browne.  Stat  of  Frauds, 
>  282;  20  Cyc.  208.  In  Dobson  t.  OolUs,  su- 
pra, the  plaintiff's  case  was  that  It  bad 
been  agreed  between  him  and  the  defendants 
that  he  should  serve  the  defendants  and  be 
retained  by  them  in  the  capacity  of  a  trav- 
eler until  the  ist  day  of  September,  1855, 
and  for  a  year  thereafter,  unless  the  said 
employment  were  determined  by  three 
months'  notice  given  by  the  plaintiff  or  de- 
fendants, respectively;  that  the  plaintiff  bad 
entered  into  service  of  the  defendants,  etc., 
but  had  been  dismissed  by  the  defendants 
before  September  1,  1855.  The  contract  was 
oral,  and  was  held  to  be  witbin  the  statute 
of  frauds  as  a  contract  not  to  be  performed 
within  a  year,  although  it  was  defeasible 
within  a  year.  Pollock,  C.  B..  8a.V8:  **A  con- 
tract which  by  Its  general  terms  Is  not  to 
be  performed  within  the  year  is  not  taken 
out  of  the  statute  because  it  may  be  defeat- 
ed on  a  given  event  *  *  *  A  lease  for 
five  years,  subject  to  a  defeasance  on  the 
happening  of  a  certain  event,  does  not  cease 
to  be  a  lease  for  five  years  because  It  may  be 
defeated  at  the  end  of  the  flrst  year."  In 
Blest  V.  Versteeg  Shoe  Company,  supra,  the 
plaintiff,  by  a  written  contract  dated  Febru- 
ary 5.  1900,  was  employed  as  a  salesman  for 
the  defendant  "In  the  territory  agreed  upon 
(a  list  of  these  towns  is  hereto  attached)," 
for  a  term  of  one  year  commencing  April  1, 
19(X>.  It  was  provided  In  this  contract  that. 
If  the  plaintiff  wished  to  discontinue  the  con- 
tract on  October  1.  1900,  he  could  do  so  by 
giving  the  defendant  notice  on  August  1, 
1900.  No  written  list  Of  towns  was  ever 
drawn  up  to  go  with  this  contract  It  Is 
held  that  the  contract  was  within  the  stat- 
ute of  frauds  as  one  not  to  be  performed 
within  a  year.  In  spite  of  the  stipulation  as 
to  discontinuance  by  notice,  and  that  the 
memorandum  was  not  sufficient  to  satisfy 
the  statuta  The  court  says:  "Performance 
as  used  In  the  statute  is  construed  to  mean 
full  and  complete  performance  according  to 
the  terms  of  the  agreement  •  •  •  Most 
cases  ♦  •  *  hold  a  contract  to  render 
services  for  more  than  a  year  to  be  within 
the  Intention  and  force  Of  the  statute,  not- 
withstanding one  or  both  of  the  parties  may 
have  the  option  of  ending  it  by  notice  In  a 
year,  because  full  performance  cannot  be 
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rendered  in  a  year  consistently  with  the  on- 
dostandlng  of  the  parties." 

In  the  citation  from  Browne  on  the  Stat- 
ute of  Frauds,  the  rale  is  stated  as  follows 
(section  282):  "Thus  a  contract  of  hiring  for 
more  than  a  year  is  within  the  statute,  al- 
though it  be  stipulated  that  either  party  may 
withdraw  from  the  contract  before  the  ex- 
piration of  a  year."  Then,  after  quoting 
some  of  the  above  cases,  the  learned  author 
proceeds:  "In  such  cases  as  those  Just  cited, 
it  cannot  be  said  that  the  agreement  would 
be  fully  performed  when  one  party  withdrew 
from  the  contract  of  hiring.  *  *  *  we 
should  rather  say  that  Jn  such  event  the  per- 
formance of  the  agreement  according  to  its 
terms  would  be  frustrated."  It  is  clear  ttiat 
the  parties  Intended  that  this  agreement 
sboold  run  for  three  years,  and  that  it  could 
he  terminated  before  the  end  of  that  time 
only  upon  breach  by  one  party  or  the  other. 
It  could  not  be  performed  in  accordance  with 
its  terms  is  less  than  three  years,  and  if 
brought  to  an  end  sooner  it  must  be  an  un- 
timely end  by  breach  and  not  by  perform- 
ance, or  by  the  exercise  of  an  implied  option 
reserved  to  the  defendant  in  case  results 
should  not  "show  the  ability  that  you  now 
claim  to  be  able  to  give."  As  stated  In 
Browne  on  the  Statute  of  Frauds,  p.  330,  § 
273:  -"The  Statute  ♦  •  •  means  to  Include 
any  agreement  which  by  a  fair  and  reason- 
able InterpretatloB  of  the  terms  used  by  the 
parties,  and  in  view  of  all  the  circumstances 
existing  at  the  time,  does  not  admit  of  per- 
formance, according  to  its  language  and  in- 
tention, within  a  year  from  the  time  of  its 
making."  The  contract  involved  in  this  case 
must,  then,  within  the  purview  of  the  stat- 
ute of  frauds,  be  a  contract  not  to  be  per- 
formed within  a  year,  and  Is  therefore  un- 
enforceable unless  evidence  by  a  memoran- 
dom  sufficient  to  satisfy  the  requirements  of 
the  statute  as  construed  by  recognized  au- 
thorities. 

This  raises  the  question,  then,  whether 
tlie  letter  in  this  case,  signed  by  the  defend- 
ant and  accepted  by  the  plaintiff,  is  a  suffi- 
cient memorandum.  It  is  well  settled  that 
the  memorandum  must  contain  all  the  mate- 
rial substantive  terms  of  the  contract,  so  that 
it  Is  not  necessary  to  resort  to  oral  testimony 
to  supply  one  or  more  of  such  terms  and  to- 
make  it  complete  and  definite.  This  role  is 
approved  In  the  following  cases :  Hodges  ▼. 
Howard,  6  R.  I.  149,  at  158 ;  Peck  v.  Oofl.  18 
S.  I.  04,  at  97,  26  Atl.  690;  Peltier  v.  Collins, 
3  Wend.  (N.  T.)  459,  20  Am.  Dec.  711 ;  Drake 
V.  Seaman,  97  N.  Y.  230,  at  236 ;  Boardman 
V.  Spooner,  13  Allen  (Mass.)  353,  90  Am.  Dec. 
196;  Buck  v.  Plckwell,  27  Vt  157,  at  167; 
Lester  v.  Heldt,  86  6a.  226,  12  S.  B.  214,  10 
h.  R.  A.  108;  Stewart  ▼.  Cook,  118  Ga.  541, 
4S  S.  B.  39S;  Nelson  v.  Shelby  Mfg.  Co.,  96 
AU.  515,  at  627,  11  South.  695,  38  Am.  St. 
Rep.  116;  Norrls  v.  Blair,  39  Ind.  90,  10 
Am.  Rep.  135 ;  Fisher  t.  Andrews,  94  Md. 
46>  at  5^  60  Atl.  407;  Brnndige  t.  Blair,  43 


Kan.  364,  23  Fac  482;  Smith  v.  Shell,  82 
Mo.  215,  at  218,  62  Am.  Rep.  365 ;  Fowler  v. 
Lewis.  3  A.  K.  Marsh.  (Ky.)  443 ;  Wright  v. 
Weeks,  25  N.  X.  153,  affirming  3  Bosw.  (N. 
Y.)  372 ;  Ide  v.  Stanton,  15  Vt  685,  40  Am. 
Dec.  698;    Ridgway  v.  Ingram,  50  Ind.  145, 

19  Am.  Rep.  706;  Riley  v.  Farnswortb,  116 
Mass.  223 ;  Ringer  v.  Holtzclaw,  112  Mo.  619, 

20  S.  W.  800;  Soarritt  v.  St  John's  M.  E. 
Church,  7  Mo.  App.  174,  at  178;  Blest  v. 
Versteeg  Shoe  Co.,  supra ;  Snow  v.  Nelson 
(C.  C.)  113  Fed.  353 ;  Gault  v.  Stormont  61 
Mich.  636,  17  N.  W.  214;  Harney  v.  Bur- 
hans,  91  Wis.  348,  64  N.  W.  1031 ;  Watt  v. 
Wisconsin  Cranberry  Co.,  63  Iowa,  730,  18  N. 
W.  898;  Klngsley  v.  Slebrecht  92  Me.  23, 
at  27,  42  Atl.  249,  69  Am.  St  Rep.  486;  2 
Kent's  Commentaries,  510.  511 ;  1  Mechem  on 
Sales,  360,  365-367;  Willlston  on  Sales,  115. 
The  rule  is  applied  in  contracts  or  agree- 
ments for  labor  or  service,  where  the  nature 
of  the  service  to  be  rendered  Is  not  clearly 
set  forth,  but  must  be  shown  by  parol  evi- 
dence. Blest  V.  Versteeg  Shoe  C!o.,  97  Mo. 
App.  137,  70  S.  W.  1081 ;  Drake  v.  Seaman, 
97  N.  T.  230,  236 ;  Browne,  Statute  of  Frauds 
(5th  Ed.)  Si  371.  384;  Wood,  Statute  of 
Frauds,  |  345;  20  Cyc.  258.  See,  also,  note 
of  Banks  v.  Chas.  P.  Harris  Mfg.  Co.  (C.  C.) 
20  Fed.  667,  at  670.  The  rule  as  to  what 
the  memorandum  must  contain  to  satisfy  the 
statute  of  frauds  is  laid  down  in  Browne  on 
the  Statute  of  Frauds,  {  371,  as  follows: 
"Upon  this  the  general  rale  is  that  it  must 
contain  the  essential  terms  of  the  contract 
expressed  with  such  a  degree  of  certainty 
that  it  may  be  understood  without  recourse 
to  parol  evidence  to  show  the  intention  of 
the  parties."  Wood  says  (at  page  647) :  "The 
statute  only  contemplated  that  such  a  note 
or  memorandum  should  be  made  as  men  In 
the  hurry  of  business  may  be  supposed  to  be 
likely  to  make;  but,  nevertheless,  of  such  a 
definite  character  In  all  the  essentials  of  the 
contract  that  the  intention  of  the  parties, 
their  names,  and  relation  to  each  other  un- 
der the  contract  can  be  gathered  from  the 
memorandum  itself,  leaving  nothing  to  be 
supplied  by  parol."  At  page  658  the  same 
author  says :  "The  legal  effect  of  a  note  or 
memorandum  is  left  precisely  as  it  was  at 
the  common  law;  but  the  whole  contract 
must  be  embraced  in  the  writing  or  other 
collateral  writings  connected  therewith,  and 
no  part  of  It  left  resting  In  parol,  because  In 
such  an  event  all  the  mischiefs  which  the 
statute  was  Intended  to  prevent  are  likely  to 
ensue." 

In  the  present  case,  the  defendant's  obliga- 
tion was  subject  to  the  condition  that  the 
results  of  the  plalntifTs  work  should  "show 
the  ability  that  you  now  claim  to  be  able  to 
give  me" ;  and  it  was  an  important  part  of 
the  plalntifTs  obligation  that  he  should  give 
the  defendant  the  benefit  of  such  ability. 
The  contract  then,  is  incomplete  and  too  un- 
certain to  be  enforced,  unless  this  standard 
is  fixed  in  some  way.    It  is  not  fixed  in  the 
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allgbtest  degree  In  the  defendants  letter  to 
the  plalDtlff,  which  constitutes  the  only  mem- 
orandum of  the  contract ;  but  resort  must  be 
bad  to  one  or  more  conyersatlons  between 
the  plaintiff  and  defendant,  or  other  parol 
evidence  for  the  purpose  of  fixing  the  stand- 
'  ard.  It  is  "the  ability  which  you  now  claim 
to  be  able  to  give  me."  The  memorandum 
Itself  shows  that  it  is  incomplete  and  that 
oral  testimony  is  necessary  to  complete  it 
The  defendant  was  authorized  by  the  ex- 
press terms  of  the  contract  to  discharge  the 
plaintiff  from  bis  employment  if  his  work 
was  not  up  to  a  standard  fixed  in  a  conver- 
sation between  them,  and  the  defendant 
claims  that  the  plaintiff  was  discharged  for 
failure  to  show  ability  up  to  that  standard. 
It  is  the  main  issue  of  fact  in  the  case  wheth- 
er the  plaintiff's  results  showed  the  ability 
that  be  had  claimed  to  have,  and  the  first 
thing  in  determining  this  issue  Is  plainly  to 
find  out  what  ability  the  plaintiff  had  claim- 
ed to  have.  This  must  I>e  done  by  resorting 
to  oral  testimony,  and  when  It  Is  resorted 
to  the  witnesses  differ  materially.  This  is 
precisely  the  state  of  affairs  that  the  stat- 
ute, as  interpreted  by  the  courts,  was  in- 
tended to  prevent,  by  requiring  that  parties 
who  entered  Into  a  contract  which  could  not 
be  wholly  performed  within  a  year  must  re- 
duce it  to  writing,  so  as  not  to  leave  any  of 
the  material  terms  and  provisions  of  the 
agreement  to  the  changeable  and  unreliable 
memory  of  interested  witnesses.  It  is  clear 
that  the  memorandum  In  this  case  is  lusuffl- 
dent  to  satisfy  the  statute,  and  therefore 
that  the  verdict  for  the  defendant  was  prop- 
erly directed  hj  the  trial  court  upon  this 
ground. 

The  plalntitTs  exception  Is  overruled,  and 
the  case  is  remitted  to  the  superior  court 
for  the  county  of  Kent,  with  direction  to 
enter  Judgment  for  the  defendant  upon  the 
verdict. 

Ol  R.  I.  EST) 

STATE)  V.  GASA8ANTA. 

(Supreme  Court  of  Riiode  Island.     Jtane  26, 
1900.) 

1.  CannNAi,  liAW  ({  698*)  —  Aduissior  ow 

BVIDBNCB— PAILUBX    TO    OBJECT. 

Wliere  testimony  upon  accused's  objection 
was  stricken  out,  but  was  afterwards  introduc- 
ed without  objection  or  exception,  accused  could 
not  complain  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1654;  Dec.  Dig.  1  698.*] 

2.  Ckiuinal  Law  (t  838*)— Bvidknck— Ma- 
TERiAurr. 

In  a  manslaughter  case,  a  qnestlon  asked  a 

SersoD  who  was  present  when  accused  killed 
ecedent,  and  who  threw  a  hammer  at  accused, 
as  to  whether  he  consulted  counsel  soon  after 
the  killing  Itecanse  he  was  afraid  of  beini;  pros- 
scnted  in  the  matter,  was  properly  excluded 
as  immaterial,  as  he  could  not  be  prosecuted  for 
the  killing,  and,  if  tbe  question  was  to  ascertain 
whether  he  was  afraid  of  being  prosecuted  for 


throwing  the  hammer,  it  had  nothing  to  do 
with  the  case. 

[Ed.*  Note.— For   other   cases,   se«    Criminal 
Law,  Dec.  Dig.  I  888.*] 

3.  CBUnNAi,  Law  ({  1170*)  — Appeai— Ita- 
vixw— (Examination  of  witnesses. 

There  was  no  error  in  sustaining  an  objec- 
tion to  a  question  asked  by  the  defense,  wbers 
tbe  testimony  was  allowed  to  be  introduced  in 
answer  to  the  second  question  put  thereafter  to 
the  same  witness  by  accused's  counsel. 

[Bid.    Note.— For    other    eases,    see   Criminal 
Law,  Cent.  Dig.  H  8147-8158;    Dec.   Dig.  | 

4.  WrrNissxB  ({  851*)— iHFKAORicxifT— Fotm- 

DATION. 

Testimony  offered  to  impeach  a  witness, 
before  any  foundation  has  been  laid  for  Im- 
peachment, is  premature  and  properly  exeloded. 

[£d.  Note.— For  other  cases,  see  Witnesses^ 
Cent.  Dig.  t$  1150,  1151;   Dec.  Dig.  f  851.*] 

5.  HoMioins  (i   165*)  — BvxoKHCS  — Mathu- 

AUTT. 

In  a  manslaughter  case,  testimony  as  to 
the  manner  in  which  decedent  was  treated  by 
her  father  l>efore  her  marriafre  with  aocnsed 
was  properly  excluded  as  immaterial. 

[Ed.   Note.- For  other  cases,   see   Homidde, 
Dee.  Dig.  t  165.*] 

6.  HoiaciDB   (I   169*)  — SVIDIHCB— Matku- 

ALITT. 

In  a  manslanahter  case,  where  accused,  aft- 
er reciting  part  of  a  conversation  between  him 
and  his  lather-in-law  shortly  after  acenaed's 
marriage  witlt  decedent,  started  to  recite  the 
fathei^m-law's  observations  concerning  the  char- 
acteristics of  women,  an  objection  to  his  con- 
tinuing was  properly  sustained. 

[E2d.   Note.— For  other  dses,   see   Homicide, 
Dec.  Dig.  S  169.*] 

7.  Witnesses  ({  352*>— Cohfetenot  or  Ik- 
PKAOHIRO  Evidence. 

In  a  manslaughter  esse,  where  accnsed 
had  testified  that  he  had  not  left  bis  uncle  and 
gone  to  tbe  house  of  bis  father-in-law  on  ac- 
coont  ol  trouble  with  his  uncle,  it  was  permis- 
sible, in  order  to  contradict  him.  to  ask  a  wit- 
ness whether,  before  accused  went  to  his  father- 
in-law's  house,  witness  had  t>een  present  when 
any  tronbie  occurred  between  accused  and  liis 
uncle. 

[E3d.  Note.— For  other  cases,  see  WitBesaea, 
Cent.  Dig.  il  1153-1156;    Dec.  Dig.  |  852.*] 

&  Cbiminai.  Law   (t   730*)  —  Corduov   <w 
CouNSEi.— Action  of  Couet. 

Where  a  person  has  been  appointed  court 
interpreter,  counsel  has  no  rignt  to  question 
the  good  faith  of  his  interpretation ;  and,  hav- 
ing done  so,  it  was  not  error  to  instruct  counsel 
not  to  address  the  jury  in  his  closing  argument 
upon  that  subject. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec  Dig.  |  730.*] 

9.  Cbiminai.  Law  (i  829*)— Refusal  or  Rb- 

SDBSTS  —  Cbabobs  Embbacbd  in  Othbss 
fIVEN. 

Requests  sufficiently  embraced  In  charges 
already  given  are  properly  refused. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  i  2011;    Dec.  Dig.  i  829.*] 

10.  Cbiminai.  Law  rt  814*)— Instbuctionb— 
Appi.ioabii.itt  to  Facts. 

In  a  manslaughter  case,  where  at  the  time 
of  the  shooting  the  weapon  nsed  was  not  con- 
cealed, and  the  homicide  was  not  occasioned 
by  disobedience  of  the  law  relating  to  the  carir- 
Ing  of  concealed  weapons,  a  charge  relating  to 
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tbe  canriiiK  of  concealed  weapons  was  prop- 
erty Tefused. 

[Bd.  Note.— For  other  caaea,  aee  Criminal 
Law,   Cunt   Dig,   {{   ia7&-ie87:    Dec.   Die-  I 

U.  IlfOIcnCKHT  AWD   IKFOBKATION   (I  189*)— 

Uanslattohteb— Gkadatioh  or  Offenbe. 
While  Gen.  Laws  189G,  c.  2S5,  |  24,  as 
amended  by  Court  Practice  Act.  1905,  {  1185, 
ptOTidea  that  where  a  person  la  tried  upon  a 
complaint  or  indictment,  and  tbe  court  or  Jury, 
as  tne  case  may  be,  is  not  satisfied  that  he  is 
(oilty  of  tbe  whole  offense,  bnt  is  guilty  of  so 
mach  thereof  as  shall  substantially  amount  to 
an  offense  of  a  lower  nature,  etc,  he  may  be 
found  guilty  of  such  a  lower  offense,  there  is 
not  a  gradation  of  offenses  in  every  felonious 
homicide ; '  and  where  a  killing  was  instantane- 
ons,  the  result  of  a  revolver  shot,  and  tbe 
efauge  is  merely  manslaughter,  accused  is  d- 
tfaer  guilty  of  that  charge  or  innocent. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  189.*] 

IZ  CBncnvAi.  Law  (|  7T7V6*)— RKrnBAi,  or 
BBQmsra— Chakoc  AiionimNa  to  Statb- 
KKRT  or  Facts. 

In  a  manslaughter  case,  a  request  to  charge 
that  accused  was  already  in  the  house  as  far  as 
be  came  that  day,  and  when  a  third  person 
threw  a  hammer  at  him  he  advanced  no  further, 
and  so  did  not  shoot  his  way  into  tbe  house, 
was  properly  refused,  as  being  merely  •  state- 
ment of  facta. 

[Ed.  Note.— For  other  caaea,  w»  Criminal 
Law.  Dec.  Dig.  {  777%.*] 

18.  HOMIOIDB  U  290*)— MARKLAUOaTKB— BTI- 
DENCB. 

Evidence  k«M  to  tapport  a  conviction  of 
nanslangbter. 

[Ed.  Note.— For  other  caaeau  Ma  Homicide, 
Vte.  Dig.  I  250.*] 

BxceptloiM  from  Superior  Conrt,  Kent 
County;    George  T.  Brown,  Judge. 

Ylncenzo  Casasanta,  alias  Jlmmle  Santa, 
was  convicted  of  manslaughter,  and  brings 
exceptions.  Exceptions  overruled,  and  case 
remitted  for  sentence. 

Henry  W.  Greenougb,  Asst  Atty.  Gen.,  for 
tbe  State.  William  M.  P.  Boweo,  for  de- 
fendant 


DUBOIS,  a  J.  Tbe  defendant,  who  shot 
and  kUled  his  wife  on  AprU  13,  1907,  Iut- 
lag  been  convicted  of  manslangbt^r  in  tbe 
superior  court,  has  brought  to  this  court  his 
Mil  of  exceptions,  which  is  based  upon  cer^ 
tain  alleged  errors  of  the  Judge  who  presided 
at  tbe  trial,  consisting  of  rulings,  charge  to 
the  Jury,  refusals  to  charge,  and  denial  of  the 
defendant's  motion  for  a  new  trial  upon  the 
gronud  that  the  verdict  is  against  tbe  law 
and  tbe  evidence. 

It  appeared  in  evidence  that  on  the  day 
aforesaid  tbe  defendant  came  home  to  the 
house  of  Giuseppe  Amoroso,  his  father-in- 
law,  where  be  and  bis  wife  had  been  liv- 
ing with  their  children  since  January  of  tbe 
same  year,  having  in  bis  pocket  a  88-caIiber 
flve-cbambered  revolver,  which  be  bad  pup- 
duiaed  that  morning  and  bad  loaded  short- 
ly before  bis  arrival  at  tbe  bouse;  that  he 
went  into  tbe  kitchen,  a  small  room,  where- 


in were  10  persons,  Includlug  his  fBther-4ii' 
law,  bis  wife,  their  children,  and  others; 
that  the  ftttber-ln-Iaw  was  tapping  a  pair' 
of  '  shoes,  and  was  making  use  of  a  car- 
penter's hammer  In  such  employment:  that 
a  few  words  were  spoken,  and  tbe  defendant 
fired  bis  pistol  at  bis  father-in-law;  that 
tbe  lattn  threw  the  hammer  at  tbe  defend- 
ant, who  continued  to  discbarge  bis  revolver 
until  five  sbots  bad  been  flred,  whereof  one 
killed  the  defendant's  wife ;  that  the  defend- 
ant ran  away,  and  shortly  afterwards  was 
captured.  Tbe  defendant  claimed  that  he 
was  struck  upon  tbe  forebead  with  and  dased 
by  the  hammer  before  he  began  to  shoot,  that 
whatever  he  did  was  done  in  self-defens% 
and  that  he  had  no  desire  or  intent  to  injure 
bis  wife.  Amoroso,  tbe  fatber-ln-law,  claim- 
ed that  the  defendant  fired  two  or  three 
shots  at  blm  before  be  threw  the  hammer  at 
tbe  defendant,  and  that  he  does  not  know 
whether  it  hit  the  defendant  or  not  Ic  does 
not  appear  that  any  one  but  tbe  defendant 
saw  tbe  hammer  when  it  hit  him. 

The  defendant  claimed  that  while  he  had 
good  cause  tot  enmity  towards  bis  father-in- 
law,  be  had  no  ill  will  towards  bis  wife,  and 
In  support  of  this  claim  offered  in  evidenos 
bis  letter  to  her,  written  in  the  Italian  lan- 
guage and  mailed  AprU  11,  1907,  which  has 
been  translated  by  bis  own  interpreter  as 
follows:  "Dear  Wife:  Think  always  for 
your  children  that  you  may  have  the  re- 
ward. The.  day  is  coming  when  we  shall 
talk  together  in  eternity,  in  that  other  world. 
Pardon  me  for  tbe  many  tlmea  that  I  have 
wronged  yon  without  reason.  I  have  you 
always  in  my  heart  as  also  my  dear  chil- 
dren, and  I  swear  over  this  [a  cross]  that  I 
will  not  love  another  woman  In  my  life. 
I  have  you  always  in  my  heart  Ton  have 
been  ao  good  toward  me  to  not  feel  badly 
on  account  of  my  going  away,  because  I 
don't  know  if  I  shall  live  another  week  be- 
cause of  my  sorrow.  That  I  have  to  do  was 
on  account  of  your  parents,  because  they  are 
very  ignorant  toward  their  family.  Bat 
may  God  pay  them.  Now,  therefore,  If  you 
like  to  keep  my  children,  a  day  will  come 
when  you  will  be  paid  in  gold.  But  tbe  time 
will  come  when  your  father  may  come  un- 
der my  bands.  Therefore  in  order  to  not  go 
against  I  have  made  this  resolve,  therefore 
I  kiss  yon  my  dear,  very  dear,  both  you  and 
my  dear  children.  I  luve  written  this  let- 
ter crying  with  large  tears.  I  kiss  you.  my 
dear,  both  you  and  both  my  little  children. 
I  bless  them.  Tour  dear  husband,  V.  Casa- 
santa." 

Shorn  of  certain  r^)etltlons,  tbe  defend- 
ant's  bill   of   exceptions   reads   as   follows: 

"The  defendant  in  the  above>entltled  in- 
dictment being  tbe  accused  in  a  criminal  pro- 
ceeding and  a  party  entitled  to  except  in 
said  proceeding,  tried  by  a  Jury  in  said  su- 
perior court  comes  and  flies  this  bis  biH  of 
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exceptions,  and  says  tbat  said  Indictment 
was  tried  before  his  honor,  Mr.  Justice 
Brown,  one  of  the  Justices  of  the  superior 
court,  and  a  Jury,  on  the  tfth,  7th,  8th,  11th, 
12th,  13th,  and  14th  days  of  Kovember,  A. 
D.  1907,  and  said  Jury  found  that  said  de- 
fendant was  guilty  In  manner  and  form  as 
charged  In  said  Indictment  And  said  de- 
fendant says  tbat  certain  exceptions  have 
been  taken  by  him  in  the  proceedings  in 
said  Indictment  as  follows,  as  appears  by  the 
transcript  of  evidence,  charge,  and  proceed- 
ings In  Bald  indictment,  hereby  referred  to 
and  made  a  part  hereof: 

"(1)  To  the  admission  by  the  trial  court  of 
conversation  between  two  persons,  not  in  the 
presence  of  the  defendant,  and  not  responsive 
to  question  ^6  asked  by  the  defense  in 
cross-examination,  as  appears  upon  pages  47 
and  48  of  said  transcript 

"(2)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  17,  as  ap- 
pears upon  page  211  of  said  transcript 

"(3)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection,  and  to  the  ruling  out 
by  said  trial  court  of  question  6  asked  by  the 
defense,  as  appears  upon  pages  229  and  230 
of  said  transcript. 

"(4)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  7  asked 
by  the  defense,  as  appears  upon  page  812  of 
said  transcript 

"(5)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  questions  8  and  9 
asked  by  the  defense,  as  appears  apon  pages 
313  and  314  of  said  transcript  and  the  de- 
fendant expressly  claims  the  protection  of 
section  1,  art  14,  of  the  amendments  to  the 
Constitution  of  the  United  States. 

"(6)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  1  asked 
by  the  defense,  as  appears  upon  pages  315, 
316,  and  317  of  said  transcript 

"(7)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  30,  asked 
by  the  defense,  as  appears  on  page  402  of 
said  transcript. 

"(8)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  31.  asked 
by  the  defense,  as  appears  on  page  403  of 
said  transcript 

"(»)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  question  33,  asked 
by  the  defense,  as  appears  on  page  403  of 
■  said  transcript 

"(10)  To  the  sustaining  by  the  trial  court 
of  the  state's  objection  to  the  complete  an- 
swer of  question  21,  asked  by  the  defense,  as 
appears  upon  pages  465,  456,  and  457  of  said 
transcript. 

"(11)  To  the  overruling  by  the  trial  court 
of  the  defendant's  objection  to  ■  the  state's 
question  No.  4,  as  appears  upon  page  575  of 
said  transcript. 

"(12)  To  the  Instruction  of  the  trial  court 
In  llie  closing  argument  of  counsel  for  the 
defense,  wherein  and  whereby  the  trial  court 
instructed  the  counsel  for  the  defense  not  to 


address  the  Jury  upon  the  question  of  tli« 
good  faith  of  the  interpretation  of  evidence 
by  Michael  Lubrano,  used  by  the  state  as 
an  interpreter;  the  good  faith  of  Mr.  la- 
brano's  interpretation  of  evidence  having 
been  questioned  by  the  defense  at  the  trial 
of  said  case,  and  constituting  something  that 
had  occurred  during  the  proceedings  therein. 

"(13)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  1  of  the 
defendant's  requests  to  charge,  as  appears 
upon  pages  615  and  624  of  said  transcript,  as 
follows  (the  defendant  expressly  claiming 
and  invoking  the  protection  of  section  1, 
art  14,  of  the  amendments  to  the  Consti- 
tution of  the  United  States,  providing:  'No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immanltles  of 
citizens  of  the  United  States ;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property,  -without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws'):  'If  the 
Jury  consider  that  the  defendant,  on  April 
13,  1907,  believed  he  had  been  assaulted  by 
Giuseppe  Amoroso  In  throwing  a  hammer  at 
the  defendant  and  hitting  the  defendant  in 
the  forehead,  and  that  the  defendant  reason- 
ably believed  Giuseppe  Amoroso  was  about 
to  follow  this  assault  up  with  another  feloni- 
ous assault  or  farther  great  injury  to  the  de- 
fendant, the  defendant  was  Justified  in  shoot- 
lug  in  order  to  frighten  away  Giuseppe  Amo- 
roso, and  there  was  no  criminality  Involved 
in  such  shooting  by  the  defendant  snd  the 
Jury  must  find  the  defendant  not  guilty.' 

"(14)  To  the  refusal  of  the  brlal  court  to 
charge  the  Jury  as  requested  in  No.  3  of  the 
defendant's  requests  to  charge,  as  appears 
In  pages  615  to  624  of  said  transcript  as 
follows:  'If  the  Jury  believe  that  the  de- 
fendant shot  Angelina  Casasanta  by  acci- 
dent, misfortune,  or  misadventure,  while 
firing  to  frighten  away  Giuseppe  Amoroso 
when  the  latter  was  attempting  still  further 
feloniously  to  assault  the  defendant  and 
while  the  defendant  was  exercising  reason- 
able care, and  without  any  Intention  to  do 
her  harm,  the  defendant  Is  excused  from  all 
criminal  liability  for  such  shooting,  and 
must  be  found  by  the  Jury  not  guilty.' 

"(15)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  4  of  the 
defendant's  requests  to  charge,  as  appears 
upon  pages  615  to  624  of  said  transcript  as 
follows:  'If  the  Jury  believe  that  the  de- 
fendant shot  Angelina  Casasanta  while  he 
reasonably  believed  his  life  was  in  danger 
or  he  was  in  danger  of  suffering  great  bodUy 
harm  from  Giuseppe  Amoroso,  and  while 
endeavoring  to  protect  himself  from  a  sup- 
posed further  felonious  assault  by  Giuseppe 
Amoroso,  the  defendant  exercising  reason- 
able care  and  without  Intending  to  do  her 
harm,  the  law  excuses  such  shooting  of  An- 
gelina Casasanta,  and  the  defendant  must 
be  found  by  the  Jury  to  be  not  guilty.' 

"(16)  To  the  refusal  of  the  trial  court  to 
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charge  the  Jury  as  requested  In  No.  8  of  the 
defendant's  requests  to  charge,  as  appears 
open  pages  615  to  625  of  said  transcript,  as 
follows:  'As  the  carrying  of  a  concealed 
weapon  Is  merely  a  wrong  prohibited  by 
statute,  and  not  a  wrong  in  and  of  itself,  if 
the  defendant  shot  Angelina  Casasanta  by 
misfortune  or  chance,  and  not  designedly, 
the  defendant  cannot  be  punished  for  the 
act  of  shooting,  if  arising  from  misfortune 
or  chance,  and  must  be  found  not  guilty.! 

"(17)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  In  No.  10  of  the 
defendant's  requests  to  charge,  as  appears 
on  pages  615  to  624  of  said  transcript,  as  fol- 
lows: The  defendant  ]}ad  a  right  to  enter, 
Giuseppe  Amoroso's  house  during  the  fore- 
noon of  April  13, 1907,  to  get  the  defendant's 
wife  and  children  and  furniture,  or  for  any 
other  proper  purpose,  and  Giuseppe  Amoroso 
had  no  right  to  assault  the  defendant ;  and, 
further,  even  If  the  defendant  had  been  mere- 
ly and  solely  a  trespasser  at  that  time,  Giu- 
seppe Amoroso  would  not  on  that  account 
have  been  entitled  to  commit  a  felonious  and 
unjustifiable  assault  upon  the  defendant.' 

"(18)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  14  of  the 
defendant's  requests  to  charge,  as  appears 
upon  pages  615  to  624  of  said  transcript,  as 
follows:  'If  it  be  uncertain  whether  the  de- 
fendant first  assaulted  Giuseppe  Amoroso,  or 
any  person  In  the  letter's  house,  with  a  re- 
TolTcr,  on  April  13,  1907,  or  whether  Gul- 
seppe  Amoroso  first  assaulted  the  defendant 
with  a  hammer,  it  Is  the  duty  of  the  state 
to  prove  beyond  a  reasonable  doubt  that  the 
defendant  committed  the  first  assault;  and 
if  the  state  falls  to  satisfy  the  Jury  beyond 
a  reasonable  doubt  on  this  point,  the  defend- 
ant must  be  acquitted.' 

"(19)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  17  of  the 
defendant's  requests  to  charge,  as  appears 
on  i)agea  615  to  624  of  said  transcript,  as  fol- 
lows: 'Although  Giuseppe  Amoroso  might 
have  been  actually  unarmed  on  April  13, 
1907.  at  the  moment  of  the  shooting,  If  the 
defendant  was  a  weak  man  at  the  moment 
of  the  shooting  and  Giuseppe  Amoroso  was 
a  strong  man,  and  If  Giuseppe  Amoroso  as- 
saulted and  advanced  uiwn  the  defendant  so 
as  reasonably  to  cause  the  defendant  to  be- 
lieve his  life  endangered  or  that  he  would 
suffer  further  great  bodily  harm,  either  from 
Giuseppe  Amoroso  picking  up  the  hammer 
already  thrown  at  and  hitting  the  defend- 
ant, or  from  any  other  article  that  the  de- 
fendant might  seize  and  use  as  a  deadly 
weapon,  the  defendant  would  be  Justified  in 
using  his  revolver  In  resistance,  If  he  reason- 
ably believed  he  could  not  safely  retreat  or 
escape  from  the  kitchen,  and  that  the  use  of 
the  revolver  was  necessary  to  prevent  great 
bodily  injury  to  the  defendant' 

"(20)  To  the  refusal  of  the  trial  court  to 
diarge  the  Jury  as  requested  in  No.  21  of 
the  defendant's  requests  to  charge,  as  ap- 


pears in  pages  615  to  624  of  said  transcript, 
as  follows:  'It  is  within  the  province  of  the 
Jury,  if  they  do  not  find  the  defendant  guilty 
of  manslaughter,  either  to  acquit  him  entire- 
ly, or,  if  they  believe  him  guilty  of  any  les- 
ser offense,  to  find  him  guilty  of  either  an 
assault  with  a  dangerous  weapon  or  of  a 
simple  assault;  and,  further,  in  case  of  con- 
viction of  any  offense  in  this  case,  the  Jury 
may  recommend  the  defendant  to  the  mercy 
of  the  court.' 

"(21)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  22  of 
the  defendant's  requests  to  charge,  as  ap- 
pears in  pages  615  to  624  of  said  transcript, 
as  follows:  "That  the  defendant  was  al- 
ready In  the  house  as  far  as  he  came  that 
day,  and  when  Amoroso  threw  the  hammer 
the  defendant  advanced  no  further  into  the 
house,  and  so  did  not  shoot  his  way  into 
the  house.' 

"(22)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  23  of 
the  defendant's  requests  to  charge,  as  ap- 
pears in  pages  615  to  624  of  said  transcript, 
as  follows:  'If  the  defendant  came  into  the 
bouse  for  a  lawful  purpose.  Amoroso's  throw- 
ing the  hammer  at  defendant  could  not  con- 
vert defendant's  lawful  entry  into  an  unlaw- 
ful entry  or  projierly  prevent  defendant  be- 
ing there.' 

"(23)  The  defendant  expressly  claims  the 
benefit  and  protection  of  section  1,  art.  14, 
of  the  amendments  of  the  (Constitution  of 
the  United  States,  providing :  'No  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws' — in  connection  with  the 
rulings  of  the  trial  court  as  appears  upon 
pages  314  and  620  of  said  transcript. 

"(24)  To  the  decision  of  the  trial  court  de- 
nying, on  February  8,  A.  D.  1908,  the  defend- 
ant's motion  for  a  new  trial,  which  motion 
was  based  upon  the  following  grounds:  (a) 
That  the  verdict  rendered  In  said  indictment 
Is  against  the  evidence  and  the  weight  there- 
of, (b)  That  the  verdict  rendered  by  the 
Jury  in  said  indictment  is  contrary  to  the 
law  as  contained  in  the  charge  of  the  pre- 
siding Justice. 

"(25)  To  the  refusal  of  the  trial  court  to 
charge  the  Jury  as  requested  in  No.  9  of  the 
defendant's  requests  to  charge,  as  appears  in 
pages  615  to  624  of  said  transcript,  as  fol- 
lows: 'As  section  22,  art  1,  of  the  Constitu- 
tion of  Rhode  Island  provides  that  "the  right 
of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed,"  If  the  defendant  on  April 
13,  1907,  after  being  told  the  night  before  at 
Needham,  Masa,  the  advisability  of  having 
a  revolver  there,  bought  and  had  in  his  pos- 
session a  loaded  revolver  when  he  called  at 
Giuseppe  Amoroso's  house  at  Norwood  to  get 
the  defendant's  wife  and  children  and  go  to 
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Massachnsetts,  be  bad  a  perfect  right  to  the 
poeaeealon  of  snch  loaded  revolver  and  was 
guilty  of  no  ofFense  thereby,  except  the  atat- 
utoiy  offense  of  carrying  a  weapon  concealed 
upon  his  person.  If  the  revolver  was  hid  from 
view  In  the  defendant's  pocket' "  , 

"And  the  defendant  Insists  tiiat  all  of 
Bald  rulings  were  erroneous,  and  that  said 
errors  entitle  him  either  to  a  new  trial  or 
to  an  order  that  Judgment  be  entered  In  said 
superior  court  for  the  defendant,  and  that 
said  defendant  be  discharged  from  further 
prosecution  under  said  indictment.  Where- 
fore the  defendant  tenders  this  bis  bill  of 
exceptions,  and  prays  that  the  same  may  be 
allowed  by  this  honorable  court  in  accord- 
ance with  law." 

The  first  exception  is  without  merit  The 
answer  objected  to  was  stricken  out  by  or- 
der of  the  court,  and  the  question  was  re- 
peated and  answered  without  objection  or 
exception. 

The  second  exception  relates  to  an  imma- 
terial question  asked  by  the  defendant  In 
cross-examination  of  Oluseppe  Amoroso :  "Did 
you  employ  or  consult  counsel  soon  after  the 
shooting,  because  yon  were  afraid  of  betng 
prosecuted  yourself  In  the  matter?"  How 
Amoroso  could  be  prosecuted  because  his 
daughter  had  been  killed  by  the  defendant 
does  not  appear.  If  It  was  for  the  purpose 
of  ascertaining  whether  Amoroso  was  afraid 
of  being  prosecuted  for  assaulting  the  de- 
fendant with  a  hammer,  It  bad  nothing  to  do 
with  the  case. 

The  third  exception  has  no  value.  The 
court  very  properly  sustained  an  objection 
to  the  question  as  then  framed,  but  allowed 
the  testimony  to  be  Introduced  in  answer  to 
the  second  question  put  thereafter  to  the 
same  witness  by  the  defendant's  attorney. 
Jio  harm  was  done  to  the  defendant  by  the 
few  minutes'  delay  occasioned  thereby. 

The  fourth  exception  relates  to  an  attempt 
to  contradict  Amoroso  before  any  foundation 
had  been  laid  for  that  purpose.  It  was  pre- 
mature. The  fifth  exception  Is  subject  to  the 
same  criticism. 

The  sixth  exception  relates  to  an  attempt 
to  draw  from  the  witness  Amoroso  a  conver- 
sation had  between  him  and  his  wife,  which 
was  pruperly  excluded  by  the  court 

The  seventh  exception  relates  to  the  re- 
fusal of  the  court  to  permit  a  witness  to  state 
what  she  knew  of  the  manner  In  which  the 
deceased  was  treated  by  her  father  before  her 
marriage  with  the  defendant  This  was  clear- 
ly immaterial.  Whatever  the  answer  might 
have  been,  it  could  shed  no  light  upon  the 
question  at  Issue  before  the  jury.  The  same 
reasonlne:  will  apply  to  the  eighth  exception. 

The  ninth  exception,  so  called,  never  was 
taken,  and  It  appears  by  the  transcript  that 
tbe  counsel  for  defendant  admitted  that  he 
did  not  remember  that  he  bad  laid  any 
foundation  for  the  question. 

The  tenth  exception  relates  to  the  action 
of  tbe  court  in  preventing  the   defendant 


from  completing  his  answer  to  the  follow- 
ing question:  "Then  what  further  conver- 
sation occurred  between  you?"  This  related 
to  a  conversation  between  the  defendant  and 
Oluseppe  Amoroso  within  two  weeks  after 
the  marriage  of  the  defendant  In  Augnist 
1904,  with  the  daughter  of  Amoroso.  "I  told 
him  I  was  very  very  sorry  for  what  his  broth- 
er-in-law told  me  the  night  before;  that  if  I 
had  known  it  before  I  had  married  his  daugh- 
ter I  wouldn't  have  married  her.  That  Is  what 
the'  conversation  was.  Then  he  said  I  waa 
a  very  foolish  boy  for  worrying  over  that 
'A  la^ir  was  made  like  water,'  he  says.  Tou 
take  a  rock  and  throw  it  In  the  water — ' " 
The  court  very  properly  sustained  the  ob- 
jection. The  obseiYatlons  of  Mr.  Amoroso 
concerning  the  gentler  sex  could  hardly  have 
assisted  the -jury  In  coming  to  a  correct  con- 
clusion as  to  the  guilt  or  innocence  of  the 
accused  In  the  case  on  trial  before  them. 

The  eletenth  exception  relates  to  tbe  rul- 
ing of  the  court  In  permitting  the  following 
question  to  be  asked  by  the  state's  attorney 
of  Mary  p.  Amoroso:  "Now,  at  any  time 
shortly  before  this  defendant  Jimmle  came 
to  your  father's  house  to  live,  were  you  pres- 
ent when  any  trouble  occurred  between  Jim- 
mle and  his  uncle,  Antonio  Emillo?"  The 
question  was  properly  asked  for  the  purpose 
of  contradicting  the  defendant  who  had  tes- 
tified t'-  t  he  did  not  leave  his  uncle  and 
come  to  tbe  house  of  Amoroso  on  account  of 
trouble  with  his  uncle. 

Tbe  twelfth  exception  cannot  be  sustain- 
ed. The  court  properly  instructed  the  coun- 
sel for  the  defendant  not  to  address  the  jury 
upon  the  question  of  tbe  good  faith  of  Mr. 
Lubrano's  interpretation.  Mr.  Lubrano  was 
the  court  Interpreter,  and  had  been  allowed 
by  the  court  to  Interpret  for  the  state  during 
tbe  entire  proceedings.  To  have  permitted 
refiectlons  to  be  made  upon  his  Integrity  In 
the  performance  of  his  sworn  duty  would 
have  been  equivalent  to  a  permission  to 
make  reflections  npon  tbe  judge,  who  was 
responsible,  not  only  for  his  appointment  but 
also  for  his  continuance  In  office.  The  seal 
of  counsel  momentarily  obscured  his  sense  of 
propriety.  It  was  not  a  matter  for  the  jury 
to  consider,  and,  furthermore,  there  is  noth- 
ing apparent  in  the  record  to  justify  such  a 
line  of  argument 

The  defendant  ottered  to  the  court  23  re- 
quests to  charge  the  jury,  whereof  the  court 
granted  and  charged  12  and  refused  and  de- 
clined to  charge  11.  The  court  had  already 
sufficiently  charged  the  jury  in  the  matter, 
and  many  of  the  requests  were  but  repeti- 
tions of  .matters  that  had  already  been 
charged,  or  of  each  other.  Tbe  first  third, 
fourth,  tenth,  fourteenth,  seventeenth,  and 
twenty-third  requests  were  properly  refused, 
because  the  jury  had  already  been  sutflclent- 
ly  Instructed  In  the  matters  therein  refevrect 
to.  The  eighth  request  was  rightly  refused. 
Conceding  that  the  act  of  carrying  a  conceal- 
ed weapon  Is  malum  prohibitum,  and  not 
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■uanm  In  ae,  that  act  has  no  connection  with 
Om  homicide  In  question.  At  the  time  of  this 
■hooting  the  weapon  was  not  concealed.  It 
was  In  Blsht  and  publicly  discharged.  The 
case  Is  not  one  of  accidental  discharge  of  a 
concealed  weapon  In  Its  place  of  conceal- 
ment. The  homicide  nnder  consideration 
was  not  occasioned  by  disobedience  of  the 
law  relating  to  the  carrying  of  concealed 
weapons.  The  ninth  request  was  also  prop- 
erly refused.  The  right  of  the  defendant  to 
the  possession  of  the  loaded  reyolver  was  not 
an  Issue  in  the  case. 

The  twenty-first  request  was  properly  re- 
fused. While  it  is  true  that  Oen.  Laws  1898, 
c  386,  I  24,  as  amended  by  Court  and  Prac- 
tice Art  1905.  i  1186,  provides  as  follows.: 
■HSec  24.  Whenerer  any  person  is  tried  up- 
on a  complaint  or  indictment,  and  the  court 
or  Jnry,  as  the  case  may  be,  shall  not  be  sat- 
Isfled  that  he  is  guilty  of  the  whole  offense 
bat  shall  be  satisfied  that  he  is  guilty  of  so 
rnneh  thereof  as  shall  substantially  amount 
to  an  offense  of  a  lower  nature,  or  that  the 
defendant  did  not  complete  the  offense  charg- 
ed, bnt  that  he  was  guilty  only  of  an  attempt 
to  commit  the  same,  the  court  or  Jury  may 
And  bim  guilty  of  such  lower  offense  or  guilty 
of  an  attempt  to  commit  the  same,  as  the 
case  may  be,  and  the  conrt  shall  proceed  to 
sentence  such  convict  for  the  offense  of 
which  he  shall  be  so  foond  guilty,  notwith- 
standing that  such  court  had  not  otherwise 
Jorisdictlon  of  such  offense" — and  while  in 
certain  homicides  there  may  be  a  gradation 
of  offenses,  as  set  forth  in  2  Bisb.  New  Crim. 
Law  (8th  Ed.)  |  780  (3):  "In  felonious  hom- 
icide, committed  by  an  assault  and  a  beating, 
there  may  be  a  gradation  of  offenses,  the 
particulars  of  which  will  somewhat  yary 
with  the  laws  of  the  state  in  which  it  is  com- 
mitted. The  lowest  offense  will  be'  assault, 
the  next  above  It  will  be  battery,  the  next 
wiU  sometimes  be  assault  with  a  dangerous 
weapon,  the  next  assault  with  a  dangerous 
weapon  with  intent  to  kill,  the  next  man- 
Blaugbter,  the  next  murder,  and  the  last 
murder  in  the  first  degree.  Each  one  of 
these,  except  the  last,  will  be  a  less  crime 
Included  in  the  greater ;  and,  where  the  com- 
mon-law rule  that  there  can  be  no  convlcr 
tion  for  misdemeanor  on  an  indictment  for 
ffelony  does  not  prevail,  a  person  on  trial  for 
any  higher  one  of  these  offenses  may  be  con- 
victed of  any  lower  one  which  the  proofs  es- 
tablish, if  the  indictment  is,  as  it  always 
may  l>e  made,  in  a  form  to  include  the  low- 
er~ — it  does  not  follow  that  there  must  be 
snch  a  gradation  of  off«i£es  in  every  feloni- 
ous homicide. 

It  is  perfectly  apparent  that  in  a  case  like 
the  one  at  bar,  where  the  killing  was  instan- 
taneous, the  result  of  a  shot  from  a  38-call- 
ber  revolver,  where  the  charge  Is  merely 
manslaughter,  the  defendant  is  either  guilty 
or  not  guilty  of  that  charge.  The  punish- 
ment for  manslanghter  is  imprisonment  not 
exceeding  20  yeais.  Oen.  Laws  1896,  c.  277, 
tFor  opbitoii  on  motion  tor 


I  8.  The  punishment  for  assault,  or  bat- 
tery, or  both,  with  a  dangerous  weapon.  Is 
imprisonmoit  not  e.tceeding  2  years.  Oen. 
Laws  1896,  c.  277,  %  19.  The  punishment  for 
assault  or  battery,  or  both,  is  imprisonment 
not  exceeding  1  year  or  a  fine  not  exceeding 
$600,  or  both.  Oen.  Laws  1896,  c.  277,  (  20, 
as  amended  by  Court  and  Practice  Act  1905, 
t  1171.  It  is  noticeable  that  no  minimum 
penalty  is  fixed  for  any  of  the  above-named 
offenses.  After  verdict  of  guilty  on  an  in- 
dictment for  manslaughter,  the  Judge  who 
pronounces  sentence  upon  the  defendant  may, 
in  any  deserving  case,  make  the  punishment 
as  light  as  if  the  charge  had  been  simple  as- 
sault 

The  twenty-second  request  is  a  pure  and 
simple  statement  of  fact,  entirely  improper 
for  the  court  to  charge  as  matter  of  law. 

The  twenty-fourth  exception  is  to  the  de- 
cision of  the  court  denying  the  defendant's 
motion  for  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  law  and  the  evi- 
dence. The  verdict  was  not  against  the  law. 
The  Jury  evidently  followed  the  instructions 
given  to  them  by  the  court,  which  we  have 
stated  were  correctly  given.  Neither  is  the 
verdict  against  the  evidence.  There  is  no 
qcestlon  but  that  the  defendant  shot  and 
killed  his  wife.  Whether  It  was  done  acci- 
dentally, while  he  was  trying  to  protect  him- 
self from  bodily  harm,  was  a  question  prop- 
erly left  to  the  Jury,  who  decided  that  it  was 
not 

The  defendant's  exceptions  are  overruled, 
and  the  case  Is  remitted  to  the  superior  court 
within  and  for  the  county  of  Kent  for  sen- 
tence. 


flilSWAU)  ▼.  NAUTICAL  PRBPARATOBT 
SCHOOL.t 

(Sopreme  Goort  of  Rhode  Island.     June   15b 
1909.) 

Case  Certified  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B.  Tan- 
ner, Presiding  Justice. 

Action  by  Ueorge  H.  Eiswald  againit  the 
Nautical  Preparatory  School.  Exceptions  tak- 
en to  the  master's  report  in  the  cause,  and  caas 
certified  from  the  superior  court  after  hearing 
for  final  decree.  Exceptions  overruled,  ana 
cause  remanded,  with  directions. 

Edwards  &  Angell  (Seel>er  Edwards,  of  coun- 
sel), for  receiver.  Albert  A.  Baker,  McCtee, 
Jeger  tc  Fricke,  Roe  A  McCombe,  Marvin  M. 
Taylor,  Waterman,  Cnrran  &  Hunt,  Irving  O. 
Hunt,  and  Cyrus  M.  Van  Slyck,  for  certain  pa- 
trons. Charles  A.  Wilson  and  Frank  Healy, 
tor  James  Riley  Repair  &  Supply  Co.  Frank 
Healey,  for  Berwind  White  Coal  Mining  Ca 
Oreen,  Hinckley  tc  Allen,  for  bondholders. 

PER  CURIAM.  This  canse  comes  before 
this  court  for  its  determination  by  certification 
from  the  superior  court  after  hearing  for  final 
decree,  as  provided  in  Court  and  Practice  Act 
1905,  ji  338.  The  questions  to  be  determined 
are  raised  by  numerous  exceptions  taken  to  the 
master's  report  in  the  cause,  by  the  receiver 
and  by  certain  claimants  as  holders  of  bond 
certificates  issued  by  the  defendant 

All  of  the  exceptions  pressed  before  as  nay 
rsu-coment.  see  n  Aa  lAB. 
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be  grouped  into  three  general  classes,  raising 
three  general  questions,  viz.:  (1)  Whether,  un- 
der the  evidence  and  the  law,  the  master  was 
justified  in  linding  that  as  between  the  de- 
fendant corporation  and  its  patrons  the  de- 
fendant was  guilty  of  fraud  in  obtaining  the 
moneys  of  its  patrons,  so  that  such  of  them  as 
saw  fit  had  the  right  to  rescind  their  contracts 
and  to  endeavor  to  trace  their  moneys  and  re- 
cover them  back.  (2)  Whether,  under  the  evi- 
dence and  the  law,  the  master  was  justified  in 
finding  that  certam  patrons,  liaving  rescinded 
their  contracts,  bad  succeeded  in  tracing  their 
funds,  as  shown  in  detail  in  the  report.  (3) 
Whether,  under  the  evidence  and  the  law,  cer- 
tain other  parties,  selling  coals,  merchandise, 
supplies,  etc.,  bad  the  right  to  rescind  their 
contracts  on  the  ground  of  fraud,  and,  having 
so  rescinded,  to  trace  their  specific  goods,  or 
the  proceeds  thereof,  and  to  recover  back  the 
proceeds,  as  found  in  detail  in  the  report. 

The  entire  court  has  spent  a  vast  amount  of 
time  in  the  reading  and  discussion  of  the  testi- 
mony and  exhibits  in  the  cause,  and  of  the  mas- 
ter's most  careful  and  voluminous  report,  and 
we  have  together  examined  and  carefully  con- 
sidered all  of  the  principal  authorities  cited, 
both  in  the  master's  report  and  in  the  able 
briefs  of  connsel  for  the  numerous  contending 
parties.  We  are  of  the  unanimous  opinion  that 
the  findings  of  the  master  are  fully  justified 
by  the  evidence  in  the  cause,  that  he  has  made 
no  error  in  his  very  careful  analysis  and  sum- 
mary of  the  facts  in  issue,  and  that  he  has 
justly  and  properly  applied  to  the  facts  those 
principles  of  the  cases  cited  upon  which  be  re- 
lies to  support  bis  conclusions  in  matters  of 
law.  We  do  not  find  it  advisable  to  deliver  an 
extended  opinion  in  this  cause,  for  the  reason 
that  such  an  opinion  would,  we  believe,  result 
in  a  substantial  restatement  of  the  conclusions 
of  fact  and  law  as  stated  by  the  master,  and  is 
therefore   unnecessary. 

The  exceptions  are  overruled,  and  the  cause 
is  remandpd  to  the  superior  court,  with  direc- 
tion that  it  enter  Its  decree  confirming  the  mas- 
ter's report,  and  for  further  proceedings. 


(224  Pa.  176) 

QUINN  et  aL  v.  CITY  OF  PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

Municipal  Cobpobationb  (8  800*)--Dkfeot- 
IVE  Sidewalks— LiABiLiTT  or  Cnr. 

Where  a  boy  running  on  a  city  sidewalk 
trips  over  the  ends  of  a  cellar  door  and  falls  in- 
to an  open  area,  the  city  is  not  responsible  for 
his  injuries  because  it  permitted  the  area  to  re- 
main uncovered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1666;  Dec.  Dig.  i 
800.*) 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Felix  Quinn  and  FeUz  O.  Qulnn 
against  the  City  of  Philadelphia.  From  an 
order  refusing  to  take  oil  a  nonsuit,  plaintiffs 
appeal.    Aflarmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWNi  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 


I     John  F.  Gorman  and  Harry  K.  Blake,  for 
'  appellants.     Robert  Brannan  and  Frederick 
Beyer,  Asst  City  Sole.,  and  J.  Howard  Gen- 
dell,  City  Sol.,  for  appellee. 

POTTER,  J.     Damages  are  not  properly 
chargeable  to  any  alleged  act  of  negligence, 
when  it  appears  that  subsequently  an  inde- 
pendent  and    unexpected    factor   Intervened 
which  in  Itself  was  the  real  cause  of  the  mis- 
I  chief.     Legal  responsibility  in  such  a  case 
j  rests  upon  the  Intervening  cause,  and,  unless 
'  that  was  the  fault  of  the  original  wrongdoer, 
the  latter  is  relieved  from  responsibility. 

In  the  present  case  the  city  was  charged 
with  negligence  In  not  pursuing  the  owner  of 
the  property,  for  permitting  a  small  areaway 
to  remain  uncovered,  opening  from  the  side- 
walk into  the  cellar,  near  the  house  line  of 
the  street.  A  small  boy  running  upon  the 
sidewalk  tripped  over  the  hinge  of  an  ad- 
jacent cellar  door  and  fell  into  the  areaway, 
and  from  there  into  the  cellar.  It  was  ap- 
parent that  the  fall  was  caused  by  the  ob- 
struction in  the  sidewalk,  consisting  of  the 
projecting  hinge  to  the  door,  and  was  not  In 
any  way  due  to  the  presence  of  the  uncover- 
ed areaway.  It  being  there,  he  simply  fell 
into  the  area.  Instead  of  falling  upon  its  cov- 
er, as  he  doubtless  wonld  have  done  bad 
there  been  one  over  it.  Probably  his  fall 
was  more  severe  than  it  would  have  been 
had  the  area  been  covered,  but  this  Is  mere 
conjecture.  The  defendant  was  not  at  fault 
in  placing  the  cellar  door,  with  its  hinge,  in 
the  line  of  the  sidewalk.  That  was  done  by 
the  property  owner.  But  it  does  not  appear 
that  negligence  in  this  respect  was  charged 
against  any  one.  Had  the  fall  been  caused 
by  negligence  of  the  defendant,  then  the  con- 
sequences which  ensued  would  all  have  been 
chargeable  to  the  defendant;  but  such  was 
not  the  case.  It  was  by  no  means  clear  that 
there  was  any  lack  of  proper  care  upon  the 
part  of  the  city,  in  permitting  the  owner  of 
th'e  property  to  retain  a  small  uncovered 
areaway,  situated  close  to  the  bouse  line; 
but,  however  this  may  be,  plainly  there  was 
an  intervening  cause  which  led  to  the  acci- 
dent, and  this  was  the  obstruction  in  the  side- 
walk, due  to  the  presence  of  the  hinge  of  the 
cellar  door.  It  was  this  new  and  Independent 
factor  which  caused  the  child  to  stumble  and 
fall,  and  It  was  therefore  the  natural  and 
real  occasion  of  the  mischief. 

Under  these  circumstances,  the  learned  tri- 
al Judge  very  properly  entered  a  compulsory 
nonsuit,  and  the  judgment  is  affirmed. 


•For  other  cases  see  sam*  topic  and  lectlon  NUMBER  in  Dec.  t  Am.  Digs.  1907  to  data,  A  Beportw  Indexw 


Digitized  by 


Google 


QUINN  ▼.  PHIIiADRLPHIA  RAPID  TRANSIT  CO. 


Pa.) 

(m  Fa.  lO) 

QUINN  T.  PHILADELPHIA  RAPID  TRAN- 
SIT CO. 

(Sapreme  Coort  of  Pennsylvania.     March  22, 
1909.) 

1.  Cabrikrs  (I  328*)— Cabbiaoe  or  Passxn- 

OEBfi  —   INJUBIKS  —  GONTBIBUTOBT  NEQU- 
OENCC. 

To  attempt  to  board  a  street  car  going  fas- 
ter than  a  man  conid  walk  was'  contributory 
negligence  barring  a  recovery  for  injuries  sus- 
tained in  being  thrown  to  the  ground. 

(ESd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {}  1367-1369;    Dec.  Dig.  t  82&*] 

2.  Tbial  (I  115*)— Abouicxnt  of  GeuNBsi.. 

It  is  error  for  counsel  in  his  argument  to 
state  to  the  jury  the  amount  of  damages  claim- 
ed in  the  declaration,  as  damages  are  to  be  as- 
certained by  the  jury  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee.  | 
Dig.  I  115.»] 

Appeal  from  Court  of  Common  Pleas, 
Fbiladelpbia  County.  i 

Personal  injury  action  by  Joseph  Quinn 
against  the  Philadelphia  Rapid  Transit  Com- 
pany. Judgment  for  plaintiff  for  $^,500,  and 
defendant  appeals.     Reversed.  { 

Argued  before  MITCHELL,  C.  J.-,  and 
FBLL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN.  and  STEWART,  JJ. 

Thomas  Learning  and  Sydney  Young,  for 
aiipeUant.  John  Monaghan  and  David  Pbll- 
Ups,  for  appellee 

POTTER,  J.  It  is  admitted  In  this  case 
that  the  plaintiff  attempted  to  board  a  mov- 
ing car,  which  at  tVie  time  was  going  faster 
than  a  man  could  walk.  It  la  urged,  how- 
ever, upon  the  part  of  the  plaintiff,  that  even 
If  bis  carelessness  In  this  respect  be  conced- 
ed, yet.  at  the  Instant  when  he  was  thrown 
from  the  car,  be  had  passed  the  Initial  point 
of  danger,  and  had  attained  what  bis  counsel 
contend  was  a  place  of  safety.  The  trial 
judge  instructed  the  jury  that  if  they  found 
that  the  plaintiff,  while  attempting  to  board 
a  moving  car,  was  thrown  from  it,  in  the 
very  act  of  getting  upon  it,  be  could  not  re- 
cover, as  such  an  act  would  clearly  have 
been  negligence  upon  his  part;  but  we  are 
satlsfled  from  a  careful  examination  of  the 
evidence  that  there  is  really  no  conflict  as  to 
this  point  The  only  reasonable  Inference 
that  can  be  drawn  from  the  plalntifTs  own 
statement  Is  that  he  was  Injured  In  the  very 
act  of  attempting  to  board  a  moving  car  of 
the  defendant  company,  while  it  was  going 
at  considerable  speed.  This  being  the  case, 
it  was  the  duty  of  the  court  to  say  that  un- 
der the  evidence  the  plaintiff  had  failed  to 
exercise  reasonable  care  to  prevent  harm  to 
himself,  and  that  his  Injury  was  the  result 
of  his  own  fault  and  he  could  not  recover. 

The  testimony  shows  that  the  car  which 
plaintiff  attempted  to  mount  was  running 
north  on  Fourth  street,  and  bad  passed  the 
Intersection  with  Dauphin  street  and  bad 
begun  Its  rrn  towards  the  next  Intersection. 
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at  the  time  the  plaintiff  attempted  to  get 
upon  the  running  board.  There  is  nothing  in 
the  evidence  to  show  the  motorman  or  (Con- 
ductor knew  that  the  plaintiff  wanted  to  get 
on  the  car  at  the  time,  until  he  made  the  ef- 
fort to  do  so.  If  the  car  had  been  standing 
still  at  the  regular  place  for  passengers  to 
get  on,  and  the  evidence  had  tended  to  show 
that  It  had  been  started  suddenly  while 
plaintiff  was  In  the  act  of  stepping  up.  the 
question  would  have  been  for  the  jury;  but, 
aa  It  was,  there  was  nothing  to  warn  the 
men  In  charge  of  the  car  of  any  impending 
peril  to  the  plaintiff.  There  was  therefore 
no  duty  upon  them  at  that  time  with  respect 
to  the  plaintiff,  and  there  was  no  evidence 
of  any  negligence  upon  their  part  On  the 
contrary,  the  contributory  negligence  of  the 
plaintiff  is  plainly  apparent  from  bis  own 
story  of  the  occurrence.  He  said  that  as 
the  car  came  up  to  him  be  attempted  to 
throw  his  body  along  with  it,  "to  grab  it  as 
It  came  along."  Be  testified  upon  cross-ex- 
amination that  as  near  as  he  could  judge  the 
car  was  about  a  length  past  the  crossing 
when  he  tried  to  get  on,  and  that  it  was 
about  a  length  and  a  half  above  the  crossing 
when  he  fell  to  the  ground.  This  shows  con- 
clusively that  bis  attempt  to  mount  the  side 
of  the  moving  car  and  his  fall  to  the  ground 
were  practically  Instantaneous.  It  was  a 
continuous  performance.  The  running  board 
Is  not  a  place  of  safety.  It  is  not  Intended 
for  the  use  of  passengers,  except  as  a  means 
of  Ingress  and  egress.  And  the  fact  that 
plaintiff  had  not  gotten  beyond  the  running 
board,  when  be  was  thrown  off  by  the  mo- 
tion of  the  car.  sbows  that  he  had  not  com- 
pleted his  perilous  intention  of  mounting  the 
moving  car.  The  testimony  of  the  passen- 
gers wbo  were  on  the  car  does  not  contradict 
that  of  the  plaintiff,  but  it  adds  much  to  the 
details  which  under  the  circumstances  he 
naturally  could  not  be  expected  to  recall. 
One  passenger,  sitting  in  the  seat  next  to  the 
back  seat,  said,  in  describing  the  accident: 
I  "I  was  sitting  there,  and  I  saw  a  man  make 
a  grab  for  the  car.  I  could  not  say  If  he 
got  hold  or  not.  By  the  time  I  turned  my 
head  he  was  down,  lying  on  the  street."  He 
further  said  that  the  car  was  running  pretty 
lively  at  the  time.  Five  other  witnesses 
agree  substantially  in  saying  that  plaintiff 
jumped  for  the  running  board,  and  whether 
or  not  be  succeeded  In  getting  his  feet  on,  he 
was  almost  Instantly  thrown  off.  Of  course. 
If  the  testimony  of  the  other  witnesses  con- 
tradicted the  plaintiff,  it  would  be  for  the  jury 
to  reconcile  the  discrepancies ;  but  It  all  prac- 
tically supplements  the  plaintiff's  own  story. 
I  The  facts  of  the  case  bring  it  within  the 
rule  that  to  step  on  or  off  a  moving  car  Is  In 
Itself  an  act  of  negligence. 

There  Is  a  second  specification  of  error, 
wherein  complaint  Is  made  of  the  refusal  of 
the  court  below  to  withdraw  a  juror  and 
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cOntlnne  the  case,  because  of  counsd  for 
plaintiff  having  stated  in  his  argument  to 
the  Jury  that  he  asked  "for  (20,000  In  this 
suit."  It  is  error  for  counsel  to  state  to  the 
Jury  the  amouqt  of  damages  claimed  in  the 
declaration.  The  damages  are  to  be  Hscer- 
talned  by  the  jury  from  the  OTldence,  and 
are  not  to  be  determined  by  any  estimate  of 
counsel,  not  based  on  the  evidence.  Any  sug- 
gestion to  the  jury  of  the  arbitrary  amount 
In  which  the  damages  are  laid,  In  the  dec- 
laration, is  highly  Improper.  Reese  t.  Hersh- 
ey,  163  Pa.  253,  29  AH.  907,  48  Am.  St  Rep. 
795.  The  second  assignment  is  sustained,  but 
it  becomes  unimportant  in  this  case  by  rea- 
son of  the  lack  of  anything  In  the  evidence 
Which  properly  sustains  the  charge  of  negli- 
gence against  the  defendant  company. 

The  only  reasonable  inference  that  can  be 
drawn  from  the  evidence  is  that  the  plaintiff 
was  hurt  by  his  own  fault,  without  fault  ui>- 
on  the  part  of  the  defendant,  and  the  trial 
judge  should  have  assumed  the  responsibility 
of  disposing  of  the  case. 

The  judgment  is  reversed,  and  la  here  en- 
tered  for  the  d»rendant 


(IM  Pa.  140 

Appeal  of  BOYEK 

(Supreme  Court  o(  Pennsylvania.     Uardi  22, 
1909.) 

1.  litrt  KSTATES   (I   15*)— INCOMB— COBPOBATU 

Dividends— RioHT  to  as  Betwuch   Lipk 

Tenant  and  Reuaindebman. 

As  between  a  life  tenant  and  remainderman 
under  a  tmst  created  in  corporate  stock,  the 
TemaindennED  is  entitled  to  what  the  stock  was 
actually  worth  at  the  creation  of  the  trust,  no 
less  and  no  more ;  and,  in  ascertaining  the 
value  of  the  stock  at  the  time  the  trust  was 
created,  as  compared  with  the  value  after  the 
distribution  of  dividend  obligations"  and  "cer- 
tificates of  indebtedness,"  it  was  entirely  in- 
adequate to  produce  the  right  result  to  com- 
pare the  amount  standing  to  the  credit  of  profit 
and  loss  upon  the  Ixjoks  of  the  respective  cor^ 
porations  at  the  time  of  the  creation  of  the 
tmst  with  that  standing  to  the  credit  of  the 
same  account  at  the  time  of  the  "dividend  obli- 
gations" and  the  "certificates  of  Indebtedness," 
and  to  regard  the  difference  as  eaminKS  after 
the  creation  of  the  trust,  since  the  amounts  ex- 
pended out  of  earnings  for  permanent  improve- 
ments would  have  to  be  charged  against  the 
earnings,  and  would  leave  that  much  less  to  go 
to  the  credit  of  profit  and  loss  at  the  time  of 
the  "stock  dividends"  and  "certificates  of  in- 
debtedness." 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
dent.  Dig.  H  34,  35;    Dec.  Dig.  |  15.*] 

2.  Lmt  Estates  (J  15*)- Income— Corpokate 
Dividends— Right  to  as  Between  Life 
Tenant  and  Remaindebman. 

As  between  the  life  tenant  and  remainder- 
man  of  corporate  stock,  every  dividend  pre- 
sumptively goes  to  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Gent  Dig.  {{  34,  35:   Dec  Dig.  |  15.*] 

t,  Lrra  Estates  (|  15*)— Income— Cobpobatb 
Dividends  —  Pebsons  Entttled  as  Be- 
tween Life  Tenant  and  Remaindebman 


the 


Under  a  trust  created  in  corporate  stock, 
"dividends,  income  and  profitf     to  be  paid 


to  settlor's  daughter,  for  life  and  after  her 
death  the  stock  to  go  absolutely  to  her  children, 
"dividend  obligations"  of  one  corporation  and 
"certificates  of  indebtedness"  of  another,  issued 
to  stockholders,  and  representing  earnings  which 
might  have  been  paid  out  in  dividends  to  stock- 
holders, but  which  bad  been  expended  in  perma- 
nent improvements,  are  to  be  distributed  to  the 
tenant  for  life,  where  there  is  nothing  to  show 
that  the  issue  of  the  "dividend  obligations"  or 
the  "certificates  of  indebtedness"  lessened  the 
value  of  the  stock  below  what  it  was  at  the 
creation  of  the  trust 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  li  84.  33;   Dec.  Dig.  t  13.*] 

Appeal  from  Court  of  Gommoil  Pleas,  Phtt> 
adelphia  County. 

Nathalie  O.  Boyer  filed  exceptions  to  the 
auditor's  report  In  the  estate  of  Nathalie  Ok 
Robinson,  deceased,  and  from  an  order  din- 
missing  the  same,  he  appeals.    Roversed. 

Argued  before  MITOHEUj,  C  J.,  and 
FELL,  BROWN,  MESTREZAT,  PUXTKB, 
ELKIN,  and  8THWART,  JJ. 

Henry.  C.  Boyer,  for  appellant  William 
Early  Rbeln  and  Gbarlea  Chauncey,  for  ap- 
pellees. 

POTTER,  J.  On  November  1»,  1888,  Mon- 
cure  Robinson,  the  father  of  Mrs.  Nathalie 
C.  Boyer,  the  appellant  In  this  case,  executed 
a  deed  of  trust,  under  which  he  transferred 
to  the  trustees  62  shares  of  the  capital  stock 
of  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company  and  150  shares  of  the 
capital  stock  of  the  Sefit)oard  &  Roanoke 
Railroad  Company.  Under  the  provislone 
of  the  deed  of  trust  the  dividends.  Income, 
and  profits  of  the  stock  were  to  be  collected' 
and  paid  over  to  the  appellant  the  daughter 
of  the  donor,  during  her  natural  life,  and 
after  her  death  the  said  stocks  were  to  b9 
transferred  absolutely  to  her  children.  Aft- 
erwards, under  the  same  conditions  as  con- 
tained In  the  original  deed  of  trust  addition- 
al shares  of  stock  were  transferred  to  the 
same  trustees,  which  increased  the  holdings 
In  the  Richmond,  Fredericksburg  &  Poto- 
mac Railroad  to  186  shares,  and  in  the  Sea- 
board &  Roanoke  Raihroad  Company  to  150 
shares.  Under  date  of  November  IS,  1S81« 
the  board  of  directors  of  the  Richmond, 
Fredericksburg  &  Potomac  Railroad  Com- 
pany recommended  the  adoption  by  the 
stockholders  of  the  following  resolution: 
"Resolved,  that  for  the  purpose  of  dividing 
among  the  common  stockholders  of  the  com- 
pany the  amount  standing  upon  its  books  t* 
the  credit  of  profit  and  loss,  which  amount 
has  been  heretofore  earned  by  the  company 
and  exx>ended  in  permanent  additions  to  and 
Improvements  of  the  company's  property.  In- 
stead of  being  used  In  the  payment  of  divi- 
dends, the  board  of  directors  be,  and  they 
hereby  are,  antboriised  In  their  discretion  to 
Issue  dividend  obligations  or  certificates  In 
amounts  of  $100,  or  multiples  of  that  amount, 
bearing,  in  lieu  of  Interest  on  each  $100  of 
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ti>e  certlflcateB,  the  dividend  payable  on  each 
share  of  the  common  etock  of  the  company 
at  the  several  dates  when  such  dividends 
shall  be  payable,  and  etatltled  In  any  division 
•of  the  assets  of  the  company  to  share  In  A 
corresponding  proportion  of  the  same.  For 
the  fractional  part  of  $100,  to  which  any 
stockholder  may  be  entitled,  there  Shall  be 
issued  to  him  a  certificate  of  dividend  scrip, 
which  certttcates  may  be  converted  at  the 
option  of  the  holder  into  dividend  obliga- 
tions when  presented  In  sums  of  |100,  bnt 
which  shall  not  be  entitled  to  interest  or  a 
share  of  the  dividends  until  so  converted. 
Respectfully  referring  the  stockholders  to 
the  accompanying  reports  of  the  examining 
committee  and  of  the  general  superintendent 
and  to  the  statements  of  the  treasurer  for 
details,  this  report  is  submitted.  By  ord^r 
of  the  Board  of  Directors.  J.  P.  Brlnton, 
President."  These  resolutions  were  duly 
adopted  at  a  stockholders'  meeting  held  the 
same  day,  and  the  board  of  directors,  under 
date  of  January  1,  1882,  duly  Issued'  the  so- 
called  dividend  obligations,  as  therein  de- 
scribed, to  an  amount  equal  to  seven-tenths 
of  the  common  stock  then  outstanding.  Up- 
on the  186  shares  of  the  stock  of  this  com- 
pany held  by  the  trustees  they  received  divi- 
dend obligations  of  the  par  value  of  $13,020. 
Upon  May  4,  1886,  the  «tockh<dders  of  the 
Seaboard  &  Roanoke  Railroad  Company 
adopted  the  following  resolutions:  "Where- 
as, for  a  series  of  years,  surplus  earnings  of 
the  company,  which  could  have  been  legiti- 
mately divided  among  the  holders  of  its 
stock  and  dividend  obligations  in  addition 
to  the  amounts  actually  divided  among  them, 
have  been  used  by  the  company  for  the  pur- 
pose of  replacing  wooden  bridges  by  stone 
and  iron  structures;  for  improving  the  char- 
acter of  the  roadway;  for  the  building  of 
fieigbt  and  passenger  houses;  for  the  pur- 
diase  and  construction  of  wharves  and  ter- 
minal facilities;  for  relaying  the  road  with 
steel  rails;  for  the  purchase  and  construc- 
tion of  machinery  and  cars,  and  for  the  ac- 
quisition of  other  property,  and  it  is  due  to 
the  holders  of  the  stock  and  dividend  obliga- 
tions of  the  company,  that  they  should  re- 
ceive evidence  of  the  expenditure  and  In- 
vestment of  said  surplus  earnings  from  time 
to  time  according  to  the  convenience  of  said 
eompany  and  Its  ability  to  pay  Interest  upon 
such  evidence,  and  wliereas,  the  present 
actual  value  of  the  investment  of  such  sur- 
plus earnings  has  been  estimated  by  the  di- 
rectors of  the  company  and  the  value  there- 
of in  the  Judgment  of  the  said  directors  is 
not  less  than  the  amount  of  the  par  value  of 
the  entire  capital  stock,  guaranteed  and  com- 
mon, and  the  dividend  obligations  of  the 
company;  now,  therefore,  resolved,  that  cer- 
tiflcates  in  amounts  of  one  hundred  dollars, 
or  multiples  of  that  amount,  signed  by  the 
president  and  treasurer  of  the  company,  be 
Issued  to  the  several  holders  of  Its  stock, 
guaranteed  and  common,  and  its  dividend 
73A,-21 


obligations.  In  sums  of  money  eqtial  In 
amount  to  the  sum  of  fifty  dollars  for  ekch 
share  of  the  capital  stock,  guaranteed  or 
common,  held  by  the  stockholders  rcspectlve- 
ly^  and  in  sums  of  money  equal  in  amoant  to 
tbe  sum  of  fifty  dollars  for  each  one  hundred 
dollars  of  dividend  obligations  held  by  the 
respective  holders  of  dividend  obligations; 
the  said  ce'rtiflcates  to  be  payable  on  or  at 
any  time  after  the  first  day  of  August,  nine- 
teen hundred  and  sixteen,  at  the  pleasure  of 
the  company,  in  full  or  in  installments  of  ten 
per  c«it  of  the  face  value  of  such  certificate, 
with  Interest  at  the  rate  of  six  per  cent,  per 
annum,  to  be  computed  from  the  first  day  of 
August,  1886,  payable  in  equal  semiannual 
installments  as  the  same  shall  accrue  on  the 
first  days  of  February  and  August  in  eadi 
year  until  the 'principal  sum  named  in  each 
and  every  one  of  such  certificates  shall  be 
fully  paid.  Such  certificates  to  be  Issued  to 
the  holders  of  stock  (guaranteed  and  com- 
mon) and  of  dividend  obligations  of  record 
at  the  ofi9ce  of  the  company  at  the  time  of 
the  passage  of  this  resolution,  to  wit,  Ihe 
fourth  day  of  May,  1886,  except  as  herein- 
after provided." 

The  resolutions  further  provided  for  the 
payment  of  fractional  Interest  In  cash,  and 
exchange  of  bonds  if  subsequently  issued  by 
the  coBipany,  and  a  form  of  certificate  as  fol- 
lows: "United  States  of  America.  States  of 
Virginia  and  North  Carolina.  Seaboard  & 
Roanoke  Railroad  Company.  Certificates  of 
Indebtedness  Authorized  by  Resolutions  of 
the  Stockholders,  Passed  May  4,  1886.  "This 
la  to  certify,  that  the  Seaboard  &  Roanoke 
Railroad  Company  for  value  received.  Is  in- 
debted to in  the  sum  of dollars 

payable  on  or  at  any  time  after  the  first  day 
of  August,  in  the  year  one  thousand  nine 
hundred  and  sixteen,  at  the  pleasure  of  the 
company  in  full  or  in  installments  of  ten  per 
cent  or  in  multiples  thereof,  with  Interest 
at  the  rate  of  six  per  cent,  per  annum  to  be 
computed  from  the  first  day  of  August,  1886^ 
payable  In  equal  semiannual  installments  as 
the  same  shall  accrue  on  the  first  days  of 
February  and  August  of  each  year  until  the 
principal  sum  Is  paid.  If  at  any  time  the 
company  shall  author lEe  an  issue  of  bonds 
or  other  form  of  indebtedness  secured  by  a 
deed  of  trust  or  mortgage  subordinate  to  the 
mortgage  to  secure  an  issue  of  bonds  of  the 
aggregate  amount  of  two  million  five  hun- 
dred thousand  dollars  authorized  by  the  reso- 
lution of  its  stockholders  of  May  4,  1886, 
then  and  in  such  case  there  shall  be  resei'ved 
by  the  company  out  of  said  Issue  of  bonds  or 
other  form  of  indebtedness  secured  by  said 
subordinate  mortgage  an  amount  thereof  suf- 
ficient to  pay  or  provide  for  said  certificates 
at  their  maturity  or  to  retire  the  same  prior 
to  their  maturity  by  exchange  by  mutual 
agreement  This  certificate  is  registered  and 
Is  transferable  only  upon  the  books  of  the 
company  In  person  or  by  attorney  for  a  cer- 
tificate or  certificates  of  the  same  aggregat« 
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amonnt,  prorlded  that  each  certificate  shall 
be  for  one  hundred  dollars  or  a  mnltlple  of 
one  hundred  dollars.  In  witness  whereof, 
etc" 

Action  was  duly  taken  by  the  board  of  di- 
I'ectors  aud  the  officers  of  the  company,  and 
on  August  1,  1880,  certificates  of  Indebted- 
ness lu  the  form  set  forth  were  Issued.  It 
ahould  be  noticed  that  these  certificates  did 
not  in  any  way  purport  to  be  for  stock,  nor 
were  they  similar  to  the  so-called  dividend 
obligations  issued  by  the  other  company. 
They  were  straight  out  acknowledgments  of 
indebtedness.  Upon  the  156  shares  of  this 
company's  stock  held  by  the  trustees,  they 
received  certificates  of  indebtedness  to  the 
amount  of  $7,800. 

The  auditor,  aud  the  court  below,  regarded 
these  dividend  obligations  and  these  certifi- 
cates of  indebtedness  as  stock  dividends,  and 
apportioned  them  between  the  life  tenant 
and  those  in  remainder,  upon  the  theory  that 
they  represented  a  distribution  in  part  of 
profits  earned  by  the  companies  prior  to  the 
creation  of  the  trust  In  making  the  appor- 
tionment the  auditor  simply  compared  the 
amount  standing  upon  the  books  of  the  re- 
spective corporations  to  the  credit  of  profit 
and  loss,  at  the  date  of  the  creation  of  the 
trust,  with  that  standing  to  the  credit  of  the 
same  account,  at  the  date  of  the  issue  of 
the  dividend  obligations,  and  the  certificates 
of  indebtedness.  The  dUIerence  he  regarded 
as  the  earnings  of  the  companies  after  the 
creation  of  the  trust  He  apparently  made 
no  attempt  to  ascertain  the  real  value  of  the 
stocks  at  the  time  when  the  life  tenancy 
was  created.  Nor  did  be  ascertain  whet-her, 
after  the  issue  of  the  dividend  obligations  by 
tlie  one  company,  and  the  certificates  of  in- 
debtedness by  the  other,  the  value  of  the 
stock  in  the  respective  companies  was  less 
than  It  was  when  the  trust  estate  was  creat- 
ed. The  doctrine  which  the  auditor  attempt- 
ed to  apply  Is  that  which  undertakes  to  give 
the  bonus  to  the  remainderman  or  to  the  life 
tenant  in  accordance  with  the  fact  as  to 
whether  the  bonus  was  earned  before  or  aft- 
er the  creation  of  the  trust;  or,  if  part  was 
earned  before  and  part  after,  then  to  divide 
the  bonus  between  the  remainderman  and 
the  life  tenant  in  the  proportion  which  the 
amount  accumulated  before  the  creation  of 
the  trust  may  bear  to  that  accumulated 
thereafter.  This  Is  the  doctrine  of  Smith's 
BsUte,  140  Pa.  344,  21  Atl.  438,  23  Am.  St 
Rep.  237,  following  and  restating  that  of 
Earp's  Appeal,  28  Pa.  368.  But  under  that 
rule,  as  stated  in  substance  In  9  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  715,  as  the  Pennsyl- 
vania rule,  '^e  result  is  arrived  at  by  as- 
certaining what  the  value  of  the  stock  was 
when  the  life  tenancy  was  created.  After 
the  issue  of  bonus  Its  value  is  again  deter- 
mined. If  it  is  less  than  it  was  at  first  just 
to  that  extent  is  It  held  that  the  capital  has 
been  Impaired,  and  the  trustee  must  apply 
to  the  corpus  of  the  estate  enough  of  the 


bonus  to  make  the  capital  equal  to  what  it 
was  when  the  trust  was  created.  If,  on  the 
other  hand,  the  stock  is  found  to  be  as  valu- 
able as  when  the  trust  was  created,  or  of 
greater  value,  the  capital  has  not  been  de- . 
creased,  and  the  bonus  goes  in  whole  to  the 
life  tenant"  In  other  words,  it  seems  to  be 
the  doctrine  of  our  cases  that  the  remainder- 
men are  entitled  to  just  what  the  stock  was 
actually  worth  at  the  time  of  the  creation 
of  the  trust  no  leas  and  no  more. 

It  may  be  suggested  that  this  method 
makes  no  allowance  to  the  remaindermen  for 
such  Increase  in  value  as  may  be  due  to  on 
enlarged  earning  power  of  the  corporation, 
or  to  an  Increased  value  of  the  franchise. 
But  probably  no  rule  could  be  framed  which 
would  work  exact  justice  in  all  cases.  At 
any  rate,  the  method  by  which  the  auditor 
in  the  present  case  undertook  to  apply  the 
rule  was  entirely  Inadequate  to  produce  the 
right  result  for  the  reason  that  he  confined 
his  calculation  merely  to  the  gross  amounts 
standing  at  the  dUferent  periods  to  the  credit 
of  the  profit  and  loss  accounts.  This  would 
not  afTord  any  real  index  to  the  value  of 
the  stock,  and  yet  that  was  the  thing  to  be 
ascertained,  the  value  at  the  time  the  trust 
was  created,  as  compared  with  the  value 
after  the  distribution  .of  the  bonus.  Profit 
and  loss  Is  a  resultant  account  usually  made 
up  from  the  balances  transferred  from  other 
accounts,  and  It  must  ttom  its  nature,  de- 
pend entirely  upon  the  elements  entering  into 
those  other  accounts.  For  instance,  in  the 
present  case  it  appears  from  the  resolutions 
authorizing  the  issue  of  the  so-called  div- 
idend obligations  and  the  certificates  of  In- 
debtedness that  for  some  years  prior  thereto 
the  earnings  of  the  companies,  which  might 
have  been  paid  out  In  dividends  to  the  stock- 
holders from  year  to  year,  had  been  expended 
In  permanent  additions  to,  and  improvements 
of,  the  properties.  Manifestly  all  such  ex- 
penditures would  be  for  the  benefit  of  the 
remaindermen,  and  would  be  a  taking  of 
that  which  would  otherwise  have  gone  to  the 
life  tenant  in  dividends.  The  amounts  ex- 
pended in  this  way  would  have  to  be  charg- 
ed against  the  earnings,  and  would  leave 
that  much  less  to  go  to  the  credit  of  the  profit 
and  loss  account  So  that  it  Is  plain  that 
the  latter  account  as  it  stood  upon  the  books, 
would  not  represent  the  total  earning  of  th« 
corporation.  No  man  can  ascertain  bto 
business  worth  from  his  profit  and  loss  ac- 
count alone.  In  order  to  learn  that  there 
must  be  shown  a  statement  of  bis  assets  and 
liabilities,  and  an  inventory  of  bis  property. 

This  court  said  in  Smith's  Estate,  140  Pa. 
344,  21  Atl.  438.  28  Am.  St  Rep.  237:  "It 
Is  the  intrinsic  value  of  the  shares,  to  be  as- 
certained from  the  amonnt  and  value  of  the 
assets  (of  the  corporation)  at  the  death  of 
the  testator,  and  at  the  time  of  the  increase 
of  the  stock,  which  governs  in  the  apportion- 
ment of  the  surplus  profits.  The  market  val- 
ue may  aid  in  the  ascertainment  of  the  actual 
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▼aloe,  and-  Is  therefore  properly  received 
in  evidence  on  that  Issue"— citing  Earp's 
Appeal,  28  Pa.  868,  and  Moss's  Appeal,  83 
Pa.^  284,  24  Am.  Rep.  164.  In  ^the  case  now 
before  ns,  the  auditor  apparently  took  no 
account  of  either  actual  value  or-  market 
value  of  the  stocks  In  question  at  any 
time,  and  therefore  he  missed  the  real  point 
of  the  Inquiry.  Presumptively  every  divi- 
dend goes  to  the  beneficial  holder  of  the 
shares  at  the  time  it  Is  declared.  This  will 
carry  every  dividend  presumptively  to  the 
life  tenant,  instead  of  to  the  remainderman. 
Thompson  on  Corporations,  {  2193. 

In  the  present  case  the  burden  was  upon 
those  who  claim  in  remainder  to  show  that 
the  Issue  of  the  dividend  obligations  In  1881 
decreased  the  value  of  the  stock  of  the  Rich- 
mond, Fredericksburg  8c  Potomac  Railroad 
Ctmipany  below  what  it  was  worth  in  18C9, 
when  the  trust  was  created,  and,  failing  to  do 
this,  the  whole  of  the  bonus  or  dividend 
would,  under  the  operation  of  the  Pennsyl- 
vania rule,  go  to  the  life  tenant  The  same  is 
true  with  respect  to  the  certificates  of  in- 
debtedness issued  by  the  Seaboard  &  Roan- 
<Ae  Railroad  Company.  A  very  persuasive 
circumstance  in  the  transactions  is  the  fact 
that  the  dividend  obligations  and  certificates 
of  indebtedness  were  avowedly  issued  to 
make  good  to  the  shareholders  the  earnings 
which  from  year  to  year.  Instead  of  being 
distributed  as  dividends,  had  been  applied  to 
tlie  i>ermanent  improvement  and  betterment 
of  the  properties.  These  dividends  from  earn- 
ings made  after  the  creation  of  the  trust 
would  clearly  have  gone  to  the  life  tenant. 
For  some  12  years  in  one  case,  and  17  In  the 
other,  she  was  thus  deprived  of  her  dividends, 
and  the  earnings  out  of  which  they  might 
have  been  paid  went,  by  way  of  improvements 
and  additions  to  the  property,  to  the  benefit 
of  the  remaindermen.  Was  she  not  then  fair- 
ly entitled  to  the  obligations  Issued  by  the 
companies,  avowedly  in  lieu  of  the  dividends 
of  which  she  had  thus  been  deprived?  It 
seems  so  to  us.  And  then,  after  ail,  the  rule 
for  the  determination  of  controversies  over 
dividends  between  life  tenants  and  remain- 
dermen should  be  to  give  to  each  Just  what 
the  donor  Intended  each  to  have.  As  has  been 
said,  the  intent  of  the  grantor  or  testator  is 
the  pole  star  for  the  guidance  of  the  courts. 

The  intent  of  the  grantor  here,  was  that 
tbe  "dividends,  income  and  profits"  from  the 
stock  in  trust  were  to  go  to  the  life  tenant. 
These  terms  are  not  necessarily  coextensive 
or  Identical.  It  is  to  be  presumed  that  the 
settlor  meant  to  indicate  by  the  use  of  these 
three  words  "dividends,"  "income,"  and  "prof- 
its," pretty  much  everything  in  the  way  of 
advantage  or  benefit  which  might  accrue 
from  the  stock,  without  decreasing  the  orig- 
inal value  of  the  capital  which  it  represent- 
ed.   We  think  the  terms  were  broad  enough 


to  include  the  "dividend  obligations,'*  issued 
by  the  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company,  and  the  "certificates  of 
indebtedness"  Issued  by  the  Seaboard  &  Roan- 
oke Railroad  Company.  The  latter  were  not 
stuck  obligations,  but  were  acknowledgments 
of  Indebtedness  to  the  stocl'hnlrters  for  the 
funds  which  It  was  considered  fairly  belong- 
ed to  them  as  current  earnings,  but  which 
had  been  appropriated  "to  pay  for  Improve- 
ments and  additions.  Mr.  Robinson,  the  set- 
tlor, appears  to  have  been  thoroughly  fa- 
miliar with  the  conditions  and  management 
of  the  corporations  in  question,  and  he  doubt- 
less intended  to  cover  whatever  form  the 
distribution  of  gains  arising  from  the  stock 
might  take,  when  he  provided  that  the  life 
tenant  should  receive  the  "dividends.  Income 
and  profits"  of  the  stocks  which  he  placed  in 
trust  We  see  no  evidence  in  this  case  that 
the  issue  of  the  dividend  obllgRtions,  or  the 
certificates  of  Indebtedness,  lessened  the  val- 
ue of  the  stock  below  what  It  was  at  the  time 
of  the  creation  of  the  trust  That  being  so, 
there  was  no  reason  why  the  whole  of  the 
bonus,  whether  It  be  considered  as  "divi- 
dends," "Income,"  or  "profits"  should  not  go 
to  the  life  tenant  We  are  of  the  opinion 
that  the  auditor  and  the  court  below  erred 
In  making  any  apportionment 

The  assignments  of  error  are  sustained, 
and  the  Judgment  of  the  court  l)elow.  affirm- 
ing the  report  of  the  auditor.  Is  reversed. 
And  it  is  now  adjudged  and  decreed  that  un- 
der the  terms  of  this  trust,  the  entire  amount 
of  $13,020  of  dividend  obligations  Issued  by 
the  Richmond,  Fredericksburg  &  Potomac 
Rflllroad  Company,  and  tbe  entire  amount 
of  $7,800  of  certificates  of  Indebtedness  is- 
sued by  the  Seaboard  &  Roanoke  Rnllroad 
Company,  were  due  and  payable  to  the  life 
tenant  as  dividends,  income,  or  profits  upon 
the  shares  of  stock  held  in  trust;  and  the 
proceeds  thereof  are  hereby  awarded  to  the 
appellant,  as  said  life  tenant 


(224  Pa.  SR) 

BOTER  et  al.  v.  LENGEL  et  al. 

(Supreme   Court  of   Ppnnsylvanla.     April   12, 
1909.) 

AnvBRSB  Possession  (J  23*)— Evidence. 

In  ejectment,  where  defpndants  cleimed  by 
adverse  possession,  evidence  that  the  parties  now 
and  then  rut  some  timber  or  ties  or  logs  on  the 
property  were  not  acts  sufficient  to  establish 
such  popsesaion. 

[Ed.  Note.— For  cases,  see  Adverse  Possession. 
Cent  Dig.  H  112,  113;  Dec.  Dig.  {  23.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Action  by  Mahlon  H.  Bpyer  and  3.  W. 
Beecher  against  Paul  P.  Lengel  and  others. 
Judgment  for  defendants,  and  plaintifTs  ap- 
peal.   Affirmed. 

Argued  before  BROWN,  MESTHBZAT, 
POTTER.  BIJCIN,  and  STEWART.  JJ. 
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A.  W.  Schalck  and  Joseph  W.  Moyer,  for 
appellants.  W.  F.  Sbepherd  and  R.  S.  Ba- 
Bhore,  for  appellees. 

FEB  CURIAll.  In  submitting  this  case  to 
the  ivaj,  they  were  Instructed  that  In  the 
opinion  of  the  court  plaintiffs  had  shown  a 
good  paper  title,  which  should  prevail  un- 
less the  defendants  had  acquired  one  by  ad- 
verse possession.  In  his  charge  the  learned 
trial  Judge  explained  fully  and  correctly  what 
the  defendants  were  required  to  prove  in 
support  of  the  title  which  they  set  np.  The 
Jury  were  told:  "When  parties  claim  title 
by  adverse  possession,  by  virtue  of  the  stat- 
ute of  limitations,  it  has  been  said  time  after 
time  that  that  possession  must  be  a  hostile, 
adverse,  open,  visible,  notorious,  and  a  con- 
tinuous possession,  in  order  for  them  to 
maintain  title.  In  other  words,  the  mere 
fact  of  parties  going  in  now  and  then  and 
cutting  some  timber,  or  cutting  some  ties,  or 
some  logs,  such  acts  In  themselves  do  not 
constitute  adverse  possession."  We  have 
discovered  no  error  in  the  rulings  of  the 
court  or  In  the  Instructions  under  which  the 
question  of  the  defendants'  title  went  to  the 
Jury. 

The  assignments  of  error  are  all  overruled, 
and  the  Judgment  is  affirmed. 


(224  Pa.  ttS) 


In  re  FOT. 


(Supreme  Court  of  Pennsylvania.     April   12, 
1909.) 

Elections   {|    154*)— Pbimabt   Bleotiows— 
NoMiWATiow— Exceptions— Appeal. 

Whpre  an  order  sastains  exceptions  to  the 
nomination  for  a  public  office,  and  the  court 
refuses  to  grant  a  rehearing,  on  appeal  only  the 
legality  of  tlie  record  can  be  considered,  and, 
where  no  abuse  of  discretion  in  refusing  the  re- 
hearing appears,  the  Judgment  will  be  affirmed. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  154.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

In  the  matter  of  the  nomination  of  P.  0. 
Foy  to  the  office  of  school  director.  From 
an  order  refusing  a  rehearing  of  an  order 
sustaining  exceptions  to  the  nomination,  P. 
C.  Foy  appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  BLKIN,  and  STEWART,  JJ. 

Wm.  Wllhelm  and  E.  J.  Maglnnls,  for  ap- 
pellant   William  C.  Devltt,  for  appellee. 

PER  CURIAM.  P.  C.  Foy,  the  appellant, 
was  returned  to  the  office  of  the  county  com- 
missioners of  Schuylkill  county  as  haying 
been  nominate^  in  the  Middle  ward  of  the 
borough  of  Glrardvllle  at  a  primary  election 
held  on  January  18,  1908.  Exceptions  were 
filed  to  bis  nomination  February  6th  follow- 
ing, which,  four  days  later,  were  sustained 
by  the  court    This  appeal  is  not  from  the 


action  of  the  court  sustaining  the  exceptions, 
but  from  the  refusal  to  grant  a  rehearing  on 
the  petition  of  the  appellant  iHresented  Feb- 
ruary 24,  1906 — eight  days  after  the  election. 
The  single  assignment  of  error  Is  the  refus- 
al to  rehear  the  case.  On  thla  certiorari  we 
pass  only  upon  the  regularity  of  the  record, 
and,  as  nothing  appears  from  it  showing  tliat 
the  court  erred  or  abused  Its  discretion  in 
refusing  the  rehearing,  its  action  is  affirmed. 


(lMPa.U4) 

CONN  T.  HUNSBERGER.  • 

(Supreme  Court  of  Pennsylvania.     March  22, 
1909.) 

L  IiivEST  Stable  Keepebs  (S  10*)— Hama 

OF  HOBSES— NaTHBE   of   RELATION. 

The  relation  between  a  livery  stable  keep- 
er and  a  customer  is  that  of  iwilor  and  bailee 
for  hire,  and  the  former  assumes  the  liability 
which  the  contract  of  bailment  imposes. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  {  11 ;   Dec  Dig.  t  10.*] 

2.  LiVEBT  Stable  Keepers  (S  .11*)— Hibino 
OF  HoBSES— Implied  Wabbantt. 

A  livery  stable  keeper  impliedly  warrants 

that  a  horse  let  to  hire  is  not  unruly  or  vicious, 

but  is  safe  and  suitable  for  the  purpose  for 

which  hired. 
[Ed.  Note.— For  other  cases,  see  Livery  Stable 

Keepers,  Cent  Dig.  {  12;  Dec.  Dig.  {  11.*] 

S.  Livsbt  Stable  Keepbks  (f  11*)— Hikino 

OF  HOBSES— DUTT  OF  KEXFEB. 

It  is  the  duty  of  a  livery  stable  keeper 
to  inform  himself  of  the  habits  and  disposition 
of  the  horses  which  he  keeps  for  hire ;  and. 
if  be  knows  tliat  they  are  dangerous  and  un- 
suitable, or  by  reasonable  care  could  ascer- 
tain the  fact  he  is  liable  for  any  injuries  to 
customers  resulting  from  their  vicious  propensi- 
ties. 

[EM  Note.— For  other  cases,  see  Livery  Stable 
Keepers.  Cent  Dig.  {  12;    Dec  Dig.  {  11.*] 

4.  LivEBT  Stable  Kgepebs  (|  11*)— Hibino 
or  Houses— Liability. 

A  livery  stable  keeper  is  not  an  Insurer  of 
the  suitableness  of  a  horse  or  carriage  let  to 
a  customer,  but  is  bound  to  exercise  reason- 
able care  to  furnish  a  horse  or  carriage  that 
is  fit  and  suitable  for  the  purpose  contemplated. 
[Ed.  Note.— For  other  cases,  see  livery  Stable 
Keepers,  Cent  Dig.  {  12 ;   Dec  Dig.  t  IL*] 

5.  Livekt  Stable  Keepers  (i  11*)— Injtjkxeb 
TO  Hibeb  —  Actions  —  Pbesvvptionb  and 
BCBDEN  OF  Pboof, 

Where,  in  an  action  against  a  livery  stable 
keeper  for  injuries  to  the  hirer  of  a  horse, 
the  hirer  introduced  evidence  to  show  the  vi- 
cions  conduct  of  the  horse,  and  that  the  liveiy 
stable  keeper  was  negligent  in  not  furnishing  a 
suitable  animal,  the  buiden  was  upon  the  keep- 
er to  show  that  the  horse  was  not  vicious  or 
unruly,  or  that  he  was  ignorant  of  its  viciona 
character,  and  had  exercised  proper  care  to  in* 
form  himself  thereof. 

(Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  (3ent  Dig.  f  12;   Dec  Dig.  |  11.*] 

6.  LiVEBT  Stable  Keepebs  (j  11*) — Injtteies 
TO  HiBEB— Defenses. 

A  livery  stable  keeper,  sued  for  injuries 
to  the  hirer  of  a  horse,  may  show  as  a  defense 
that  the  conduct  of  the  animal  was  occasioned 
by  the  hirer,  or  by  an  event  that  would  cause 
such  conduct  by  a  gentle  or  well-trained  horse, 
or  that   the  hirer  knew   of  the  habits  of   the 
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hoiM,  and  aaanmed  tb«  risk,  or  any  other  mat- 
ter which  wonld  reliere  him  from  the  alleged 
negligence  or  breach  of  implied  warranty. 

[Ed.  Note.— For  other  caaee,  aee  liver;  Stable 
Keeper*.  Cent.  Dig.  {  12;  Dec.  Dig.  {  11.*] 

7.  LiTEBT  STABUt  KEEPmS  (|  11*)— INJUBIES 
TO  HiBEB— ACTIOnS— PLEADIIia. 

Where,  in  an  action  against  a  livery  stable 
keeper  for  injury  to  the  hirer  of  a  horse,  the 
statement  of  claim  is  safScient  to  show  tlie  con- 
tract of  hiring,  out  of  which  an  implied  war- 
iant7  by  the  keeper  arises,  the  fact  that  the 
statement  also  contains  an  averment  of  a  special 
warranty  will  not  prevent  the  hirer  from  recov- 
ering npon  the  implied  warranty. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers.  Cent  Dig.  1  12;   Dec.  Dig.  {  II.*] 

8u  LivKBT  Stable  KiEPEto  (|  11*)— Injubixs 

lo  HiBE»— Form  or  Action. 

The  hirer  of  a  livery  stable  horM  injured 
by  its  vidons  acts  may  enforce  his  right  to  dam- 
ages by  an  action  for  a  breach  of  the  implied 
warranty  that  the  hoise  was  not  nnruiy  and 
snitable  for  the  use  intended,  ox  by  an  action 
in  tort  for  negligence. 

[Ed.  Note.— For  other  cases,  see  Uvery  Stable 
Keepers,  Cent.  Dig.  {  12;  Dec.  Dig.  |  11.*] 

Appeal  ttom  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Charles  0.  Conn  against  Harry 
K.  Honsberger.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Argued  before  MITCHBLU  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER. 
BLKIN,  and  STEWART,  JJ. 

Louis  Goodfrlend,  for  appelant  Edwin 
M.  Abbott,  for  appellee. 

MB8TREZAT,  J.  Tbls  is  an  action  of 
trespass  to  recover  damages  for  Injuries 
caused  by  the  vicious  acts  of  a  horse.  The 
defendant  is  a  livery  stable  keeper  in  the 
city  of  Philadelphia,  and  for  several  months 
prior  to  November  12,  1906,  the  plaintiff  had 
hired  of  bim  a  horse  to  be  used  for  drawing 
a  delivery  wagon  about  the  city.  On  the 
morning  of  the  day  mentioned  the  plaintiff 
went  to  the  defendant's  stable  and  obtained 
a  mare  to  drive  In  his  wagon  during  the 
day.  This  mare  was  different  from  the  one 
which  he  had  previously  hired  and  used  in 
his  business;  the  defendant  having  pur- 
chased her  that  morning.  The  plaintiff  tes- 
dfled  that  the  defendant  knew  the  purpose 
for  which  the  mare  was  hired,  that  he  rec- 
ommended her  very  highly,  and  that  she 
was  safe  and  suitable  for  the  purpose,  and 
that  be  bad  purchased  her  especially  for  the 
plaintiff's  use.  The  plaintiff  was  familiar 
with,  and  had  been  driving,  horses  tax  25 
years.  The  mare  was  harnessed  to  a  light 
wagon,  and  the  plaintiff  started  on  his  drive 
about  the  city.  Within  half  an  hour  after 
the  animal  was  hired,  she  suddenly,  without 
any  apparent  cause,  started  to  kick  violent- 
ly, and  finally  ran  off.  She  kicked  the  dash- 
board off,  hit  plaintiff  above  the  eye,  and 
kicked  die  seat  from  under  the  plaintiff. 
While  she  was  running,  the  wagon  violently 
struck  a  truck  standing  on  the  street,  broke 


the  front  axle  at  the  hub,  and  threw  the 
plaintiff  out  He  was  knocked  unconscious, 
and  was  severely  Injured.  This  action  was 
brought  to  recover  damages  for  the  injuries 
which  the  plaintiff  sustained.  On  the  trial 
of  the  cause  the  above  facts  were  made  to 
appear,  and  witnesses  were  also*  called  who 
testified  that  the  conduct  of  the  mare  on  the 
occasion  of  the  accident  showed  that  she 
was  not  mild,  kind,  and  gentle,  but  was  wild 
and  vicious,  and  that  a  gentle  horse  would 
not  act  as  she  did.  These  witnesses  were 
owners  of  horses  and  knew  their  habits, 
traits  and  dispositions.  The  learned  Judge 
directed  the  Jury  to  find  a  verdict  for  the. 
defendant  on  the  ground  that  there  was  "no 
evidence  that  the  defendant  knew,  or  by 
the  exercise  of  reasonable  care  could  have 
known,  that  the  mare  was  unsuitable  for 
use,  if  in  fact  she  was  so."  The  plaintiff 
lias  taken  this  appeaL 

The  relation  between  a  livery  stable  keep- . 
er  and  Ills  customer  hi  that  of  bailor  and 
bailee  for  hire,  and  the  former  assumes  the  ' 
liability  which  the  contract  of  bailment  im- 
poses. When  the  bailor  lets  a  horse  for  hire, 
he  impliedly  promises  or  warrants  that  the 
animal  is  fit  and  suitable  for  the  purpose  for 
which  It  is  hired.  He  warrants  that  the 
horse  is  not  unruly  or  vicious,  but  Is.  safe, 
manageable,  and  suitable  for  the  use  for 
which  the  customer  has  hired  it  It  Is  the 
duty  of  a  livery  stable  keeper  to  inform 
himself  of  the  habits  and  disposition  of  the 
horses  which  he  keeps  in  his  stable  for  hire, 
and  If  he  Icnows  that  they  are  dangerous  and 
unsuitable,  or  by  the  exercise  of  reasonable 
care  could  ascertain  the  fact,  he  is  liable  for 
any  Injuries  to  his  customers  resulting  from 
their  vicious  propensities.  The  law  will 
not  permit  him  to  close  his  eyes  and  his 
ears,  thereby  remaining  ignorant  of  the 
vicious  habits  of  his  horses,  and  relieve  him 
from  liability  for  injuries  to  a  customer  re- 
sulting from  such  habits.  In  his  contract  of 
hiring  be  impliedly  engages  that  be  knows, 
or  has  exercised  reasonable  care  to  ascer" 
tain,  the  habits  of  his  horses,  and  says  to 
his  customer  that  the  horse  which  he  lets 
Is  safe  and  suitable  for  the  purpose  for 
which  be  has  hired  it  His  warranty  is 
against  defects  or  vicious  habits,  which  he 
knows,  or  by  the  exercise  of  proper  care 
could  know;  and,  if  he  falls  to  exercise 
such  care,  and  it  occasions  Injury  to  his 
customer,  he  will  not  be  relieved  of  liability, 
though  he  did  not  actually  know  the  horse 
was  unsuitable  for  the  service.  It  is  true  a 
liveryman  Is  not  an  Insurer  of  the  suitable- 
ness of  a  horse  or  oarriagre  let  to  a  customer, 
but  he  is  bound  to  exercise  the  care  of  a  rea-  - 
sonably  prudent  man  to  fumlsh  a  horse  or 
carriage  that  Is  fit  and  suitable  for  the  pur- 
pose contemplated  In  the  hiring.  The  cus- 
tomer Is  at  bis  mercy,  and  must  rely  upon 
the  liveryman  to  guard  him  against  the  dan- 
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ger  of  a  t1c16iu  animal  or  defecttre  rehlcle, 
and  bence  be  has  tbe  right  to  demand  of 
the  liTeryman  that  he  will  use  such  care  in 
supplying  a  horse  or  carriage  as  a  reason- 
ably prudent  man  exercises  In  the  conduct 
of  his  own  business  affairs.  While  this 
court  has  ndt  passed  upon  the  question,  tbe 
doctrine  here  announced  is  recognized  and 
applied  in  other  jurisdictions.  26  Gyc.  1513; 
10  Am.  ft  Bng.  Kncy.  of  Law  (2d  Ed.)  432; 
Edwards  on  Bailments,  }  373;  Fowler  t. 
Lock,  L.  R.  7  C.  P.  272;  Id.,  10  0.  P.  90; 
Home  T.  Meakin,  115  Mass.  326;  Lynch  t. 
Richardson,  163  Mass.  160,  89  X.  B.  801,  47 
Am.  St.  Rep.  444;  Wlndle  v.  Jordan,  75  Me. 
149;  Stanley  v.  Steele,  77  Conn.  688,  60  Atl. 
640,  69  L.  R.  A.  561;  Nisbet  t.  Wells,  76  a 
W.  120,  25  Ky.  Law  Rep.  611. 

In  Lynch  v.  Richardson  Mr.  Justice  Knowl- 
ton,  delivering  the  opinion,  said:  "It  was 
the  duty  of  the  defendant  to  furnish  a  horse 
that  had  no  such  tIcIous  habit,  and  if  he 
knew  of  the  existence  of  tbe  habit,  or  if, 
by  the  exercise  of  reasonable  care  to  ascer- 
tain whether  tbe  horse  was  suitable  for  the 
use  of  hirers,  he  ought  to  have  known  that 
it  was  dangerous,  he  Is  liable  for  such  In- 
juries as  resulted  from  bis  wrongful  con- 
duct. •  •  •  It  was  the  duty  of  the  de- 
fendant to  try  to  inform  himself  in  regard 
to  the  habits  of  horses  kept  In  his  stable  for 
use  In  his  business.  It  does  not  require  a 
very  long  acquaintance  with  a  horse  to  en- 
able an  ordinary  livery  stable  keeper  to 
form  a  correct  opinion  of  bis  qualities.  Usu- 
ally he  tries  to  ascertain  as  much  as  pos- 
sible about  it  before  becoming  Its  owner." 

In  the  case  at  bar,  therefore,  the  questions 
were  whether  the  mare  was  vicious  and  un- 
suitable for  the  purpose  for  which  she  was 
hired,  and  whether  the  defendant  knew,  or 
by  the  exercise  of  reasonable  care  should 
have  known,  the  fact.  The  burden  of  estab- 
lishing both  propositions  was  on  the  plaintiff. 
He  assumed  the  burden,  and  Introduced  evi- 
dence to  show  the  vicious  conduct  of  the  mare 
at  the  time  she  became  unmanageable  and  in- 
jured the  plaintiff.  In  addition  to  this  wit- 
nesses were  called  whose  familiarity  with 
horses,  their  dispositions  and  habits,  gave 
their  testimony  weight,  and  they  testified 
that  the  actions  of  the  mare  on  that  occa- 
sion showed  that  she  was  not  gentle  or 
kindly  disposed,  but  was  wild  and  unmanage- 
able. We  think  the  evidence,  if  believed  by 
the  Jury,  was  sufficient  to  show  a  breach 
of  the  defendant's  Implied  warranty  that  the 
mare  was  fit  and  suitable  for  the  service  for 
which  she  was  hired,  and  that  the  defendant 
was  negligent  In  not  furnishing  the  plaintiff 
a  gentle  and  suitable  animal.  Such  evidence 
having  been  introduced  by  the  plaintiff,  the 
burden  was  then  imposed  upon  the  defendant 
Of  satisfying  the  jury  that  the  animal  was 
not  vicious  or  unruly,  or  that  he  was  igno- 
rant of  the  vicious  character  of  the  animal, 
and  had  exercised  proper  care  to  Inform  him- 
self as  to  its  habits.    The  defendant  may 


also  show  as  a  defense  that  the  conduct  of 
the  animal  was  occasioned  by  tbe  hirer,  or  by 
the  happening  of  an  event  that  would  cause 
such  conduct  by  a  gentle  or  well-trained 
horse,  and  one  not  addicted  to  a  vicious  habit, 
or  that  the  hirer  knew,  or  was  Informed,  of 
the  habits  of  the  horse,  and  he  assumed  tbe 
risk,  or  any  other  matter  which  would  re- 
lieve the  liveryman  from  the  alleged  negli- 
gence or  breach  of  implied  warranty.  It  is 
imposing  no  heavy  burden  upon  the  keeper 
of  a  livery  stable  to  require  him  to  investi- 
gate tbe  character  of  the  horses  he  keeps 
in  his  stable  before  hiring  them  to  persons 
whose  safety  may  be  endangered  by  their 
vicious  habits.  If  he  cannot  get  any  informa- 
tion in  regard  to  their  habits,  he  can  at  least 
satisfy  a  Jury  on  a  trial,  where  the  conduct 
of  an  animal  shows  a  vicious  propensity,  that 
be  made  diligent  efforts  to  do  so. 

It  has  been  suggested  that  tbe  plalntlfTB 
statement  sets  forth  a  special  warranty,  and 
that  therefore  he  cannot  recover  upon  the 
implied  warranty  which  arises  from  the  con- 
tract of  hiring.  This  position  is  not  tenable. 
The  statement  is  amply  sufficient  to  show  the 
contract  of  hiring  out  of  which  an  iui])lled 
warranty  arises;  and  if,  in  addition  to  such 
warrant,  the  statement  contains  an  aver- 
ment of  a  special  warranty.  It  will  not  pre- 
vent the  plaintiff.  If  the  evidence  is  sufficient, 
from  recovering  upon  the  Implied  warranty. 
Wlndle  V.  Jordan,  75  Me.  149.  In  that  case 
it  was  contended  that  the  plaintiff  was  con- 
fined to  a  special  warranty,  but  the  court 
said:  "It  is  true  that  the  plaintiff  and  his 
witness  to  the  contract  of  hiring  testify  that 
both  the  defendant  and  his  hostler  recom- 
mended and  warranted  the  horse,  except  In 
the  matter  of  laziness,  bat  that  testimony 
was  not  essential  to  the  plaintiff's  case. 
When  it  was  proved  and  admitted  that  the 
defendant  was  a  livery  stable  keeper,  and 
that  be  let  the  horse  for  hire  to  the  plaintiff 
for  the  trip,  tbe  law  settles  the  contract  up- 
on the  breach  of  which  tbe  plaintiff  counts." 

The  learned  trial  Judge  evidently  thought 
that  this  case  belonged  to  that  class  of  cases 
in  which  It  la  held  that,  before  a  person  who 
has  been  injured  by  a  vicious  animal  can  re- 
cover against  the  owner,  he  must  show  that 
the  owner  knew  of  the  animal's  vicious  pro- 
pensities. This  was  a  misapprehension  of  the 
law.  The  owner  of  a  vicious  dog  who  bltee 
another  is  responsible  only  on  proof  of  tbe 
scienter.  There,  there  is  no  contract  relation 
between  the  parties,  and  liability  is  not  based 
upon  such  relation.  In  cases  of  the  char- 
acter under  consideration  tbe  liability  of  the 
owner  of  the  livery  stable  keeper  rests  on  con- 
tract and  an  Implied  warranty  that  the  ani- 
mal hired  to  the  customer  is  free  from  de- 
fects and  inflrmities  making  it  unsuitable  for 
the  purpose  for  which  it  was  hired.  The 
breach  of  this  contract,  by  failing  to  exercise 
reasonable  care  and  diligence  In  furnishing 
a  suitable  animal,  imposes  a  liability  upon 
the  liveryman. 
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The  Btatement  In  this  case  taffldently  aren 
a  breach  of  an  Implied  warranty  on  the  part 
of  the  Uvery  stable  keeper  of  the  snltable- 
nesa  of  the  animal  let  to  the  plaintiff.  It 
also  arers  facta  soffldent  to  abow  negligence 
on  the  part  of  the  defendant  In  that  he  did 
not  exercise  proper  care  In  ascertaining  the 
Tldons  natore  of  the  animal,  a  fact  which 
could  have  been  known  to  the  defendant  had 
he  used  the  diligence  and  care  required  of 
hlin.  There  was  no  demurrer  to  the  state- 
ment. The  courts,  howeyer,  have.  In  this 
class  of  cases,  permitted  the  plaintiff  to  ea- 
force  his  right  to  damages  by  an  action  for  a 
breach  of  the  Implied  warranty,  or  by  an  ac- 
tion in  tort  for  negligence.  The  question  was 
distinctly  ruled  in  Hyman  t.  Nye,  U  R.  6  Q. 
B.  DlT.  686.  In  that  case  Llndley,  J.,  said 
(page  689):  "It  was  objected  on  the  part  of 
the  defendant  that  the  plaintiff  had  In  his 
statement  of  claim  based  his  case  on  negli- 
gence on  the  part  of  the  defendant,  and  not 
on  any  breach  of  warranty  express  or  im- 
plied. •  •  «  But  the  absence  of  such  care 
as  a  person  is  by  law  bound  to  take  Is  negli- 
gence :  and,  whether  the  plaintiff  sues  the  de- 
fendant in  tort  for  negligence  In  not  having 
supplied  such  a  fit  and  proper  carriage  as  he 
ought  to  have  supplied,  or  whether  the  plain- 
tiff sues  him  in  contract  for  the  breach  of  an 
implied  warranty  that  the  carriage  was  as  fit 
and  proper  as  it  ought  to  have  been,  appears 
to  be  wholly  Immaterial."  None  of  the  cases 
on  the  subject,  so  far  as  we  have  seen,  give 
any  attention  to  whether  the  action  was 
founded  upon  a  technical  warranty  or  upon 
negligence. 

We  think  the  evidence  was  snffldent  to 
•end  the  case  to  the  Jury,  and  that  the  court 
was  in  error  In  directing  a  verdict  for  the 
defendant 

The  Judgment  is  reversed,  with  a  venire 
(kdas  de  novo. 

(1Z4  Pm.  tQ 

OOMMONWRALTH,  to  Use  of  HAINES,  v. 

FIDELITY  &  DEPOSIT  OO.  OF 

MARYLAND. 

(Supreme  Court  of  Pennsylvania.     March  15, 
1909.) 

t  TBOBTS    (I    380*)— EJXTEKT    OT    LlABttlTr— 

Past  Defaults. 

Application  was  made  to  a  fidelity  com- 
pany to  become  surety  ou  the  new  bond  of  a 
trustee,  and  In  the  application  the  amount  of 
the  entire  trust  estate  was  given,  and  it  was 
stated  that  the  bond  was  to  secure  the  same. 
The  application  farther  stated  that  all  of  the 
tniiit  estate  bad  come  into  the  hands  of  the 
trustee,  and  that  the  bond  was  to  secure  to  the 
parties  in  interest  the  proper  application  of 
the  trust  estate.  The  company  made  an  inves- 
tigation as  to  the  amount  of  the  trust  estate, 
the  character  of  the  secnritles  held  by  the  trus- 
tee, and  thereafter  executed  a  bond  as  surety 
to  be  answerable  for  the  faithful  discharge  by 
the  trustee  of  his  duties,  and  that  he  "shall 
(aithfiiUy  apply  all  the  assets  received  by  him 
In  said   tnint  extste."     Held.  thRt  the  liability 


of  the  fidelity  company  to  answer  for  the  un- 
faithful discharge  of  his  duties  by  the  trustee 
was  not  limited  to  defaults  occurring  after  the 
execution  of  the  bond,  but  that  it  was  also  lia- 
ble for  any  misconduct  prior  thereto. 

fKd.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  {  380.  •] 

2.  TatrsTS  (i  385*)— Actions  Against  Subett 
—  CoNCLUsivxNESB  or  Dkcbek  Aoaimst 
Pbincipai. 

Where  from  a  decree  of  the  orphans'  court 
surcharging  a  trustee  because  of  gross  negli- 
gence and  fixing  the  amount  of  his  liability  no 
appeal  was  taken,  the  question  of  grosa  negli- 
gence cannot  be  opened  up  four  years  there- 
after in  an  action  on  the  trustee's  bond. 

[Ed.  Note.— For' other  casea,  see  Trusts,  Dec. 
Oig.  I  885.*] 

8.  Pbincipal  and  Sttbett  (J  145»)— Actions 
Against  Subett  —  Conclusivkness  of 
Judombnt  Aoainst  Pbincipai.. 

As  to  official  bonds,  bonds  of  Indemnity., 
and  bonds  to  insure  the  faithfAI  performance  of 
duty  and  a  proper  accounting  bj  persons'  in 
fidnciaiy  relations,  a  Judgment  against  the  prin- 
cipal is  conclusive  against  his  sureties  as  to  his 
misconduct  and  failure  to  account 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |{  897-401;  Dec  Dig.  i 
145.*i 

Appeal  from  Court  of  Common  Pleas,  Ches- 
ter County. 

Action  by  the  Commonwealth,  to  the  use  of 
Benjamin  W.  Haines,  trustee  for  Helen  H. 
Holmes,  under  the  will  of  Daniel  B.  Uinman, 
deceased,  against  the  Fidelity  &  Deposit 
Company  of  Maryland.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AtUrmed. 

Argued  before  FELL,  BROWN,  MESTBE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

William  A.  Glasgow,  Jr4  John  H.  Hall,  and 
Washington  Bowie,  Jr.,  for  appellant  J. 
Carroll  Hayes  and  Wm.  M.  Hayes,  for  appel- 
lee. 


ELKIN,  J.  In  1889  a  trustee  was  appoint- 
ed by  the  orphans'  court  of  Chester  county  to 
take  charge  of  a  fund  bequeathed  by  will  for 
the  benefit  of  a  cestui  que  trust  for  life  with 
remainder  to  her  children.  On  the  same  day 
the  trustee  presented  his  bond  with  two  sure- 
ties which  were  approved  by  the  court  and 
filed  of  record.  In  1900,  the  trust  estate  not 
having  been  settled,  the  duties  of  the  trustee 
still  continuing,  and  one  of  the  original  sure- 
ties on  the  bond  having  died,  there  arose 
some  doubt  as  to  the  sufflciency  of  tbe  bond 
to  protect  the  trust  estate,  and  steps  were 
taken  to  secure  a  new  bond  for  this  purpose. 
Application  was  made  to  appellant  a  bond- 
ing company,  to  become  surety  on  the  new 
bond.  This  company,  organized  for  this  and 
other  kindred  purposes,  received  the  appli- 
cation, and  through  its  agents  or  representa- 
tives made  such  Investigation  as  to  the 
amount  of  the  trust  estate,  the  character  of 
the  securities  held  by  tbe  trustee,  and  the 
investments  made  by  him,  as  It  deemed  nec- 
essary to  be  fully  Informed  of  the  nature  and 
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extent  of  the  liability  of  the  principal  In 
order  to  determine  whether  It  was  a  desir- 
able contract  of  suretyship  to  make,  and  for 
the  further  purpose  of  being  advised  as  to 
the  assets  In  the  hands  of  the  trustee  to  be 
accounted  for  In  order  to  fix  a  limitation  up- 
on the  responsibility  It  was  willing  to  as- 
sume. The  trustee  submitted  a  list  of  secu- 
rities then  held  and  investments  then  made 
by  him,  and  counsel  for  'appellant  after  exam- 
ination reported  the  conditions  as  they  then 
ezlBted.  There  was  no  misrepresentation  or 
concealment  of  any  material  fact,  and  we  do 
not  understand  that  there  Is  any  allegation 
of  fraud,  accident,  or  mistake  which  could 
affect  the  rights  of  the  parties  here.  Being 
in  possession  of  the  knowledge  thus  obtain- 
ed, which  we  must  assume  was' satisfactory, 
appellant  execute  the  bond  upon  which  this 
suit  was  brought,  obligating  itself  in  the 
penal  sum  of  $15,000  to  be  answerable  for 
the  faithful  discharge  by.  the  trustee  of  his 
duties,  and  that  said  trustee  "shall  faithful- 
ly apply  all  the  assets  received  by  him  In  said 
trust  estate." 

The  contention  earnestly  made  In  the  court 
below  and  ably  pressed  here  Is  that  the  bond 
in  question  Is  binding  upon  the  surety  pros- 
pectively only  and  not  retrospectively;  that 
Is  to  say,  the  burden  upon  the  bonding  com- 
pany was  to  answer  for  the  unfaithful  dis- 
charge of  his  duties  by  the  trustee  after  the 
date  of  the  execution  of  the  bond,  and  not  for 
any  dereliction  of  duty  prior  to  that  date, 
and  that  It  was  only  bound  to  answer  for  a 
proper  accounting  by  the  trustee  to  the  ex- 
tent of  the  value  of  the  assets  in  bis  hands 
when  the  second  bond  was  approved  or  which 
came  Into  his  hands  after  that  date.  Under 
the  facts  of  the  present  case,  we  think  this 
position  Is  not  tenabia  The  appellant 
through  its  learned  counsel,  contends  that  the 
correct  rule  applicable  in  such  case  is  that 
bonds  so  given  should  be  construed  as  intend- 
ed presumptively  to  cover  future  losses  and 
not  past  defaults,  nnless  there  Is  something 
In  the  bond  Itself,  or  In  the  surrounding  cir- 
cumstances, to  indicate  a  different  intention. 
With  the  rule  thus  stated  as  a  general  prop- 
osition of  law  we  have  no  quarrel.  However, 
It  Is  one  of  those  general  rules  to  which  there 
are  so  many  exceptions  under  the  facts  of 
particular  cases  as  to  require  the  greatest 
care  In  its  application  in  order  that  injustice 
may  not  be  done  or  the  legal  rights  of  parties 
be  defeated.  We  cannot  agree,  that,  taking 
into  account  the  language  of  the  bond  Itself, 
the  application  made  by  the  trustee  to  ap- 
pellant specifying  the  nature  of  the  bond  re- 
quired and  the  extent  of  the  liability  there- 
under, and  all  the  surrounding  circumstances. 
Including  the  character  of  the  trust,  its  in- 
definite duration,  the  purpose  for  which  the 
bond  was  given,  and  the  Investigation  made 
for  the  purpose  of  determining  prior  to  its 
execution  the  amount  of  assets  in  the  hands 
of  the  trustees  for  which  he  was  account- 


able, the  presumption  to  that  the  contract  of 
suretyship  was  only  Intended  by  the  parties 
themselves  or  by  the  court  which  approved 
It  to  apply  to  what  may  be  termed  future 
losses.  Indeed,  as  we  read  the  conditions  of 
the  bond  In  connection  with  the  application 
and  the  surrounding  circumstances,  there  is 
no  escape  from  the  conclusion  that  it  was  in- 
tended to  cover  all  losses  to  the  trust  estate 
resulting  from  the  unfaithful  discharge  of 
duty  by  the  principal  In  his  fiduciary  rela- 
tion, and  of  his  failure  to  account  for  all  as- 
sets In  bis  hands  at  the  time  of  the  execution 
of  the  bond  or  which  came  Into  hto  bands 
afterward. 

No  other  conclusion  can  be  reached  with- 
out disregarding  the  application  upon  which 
the  contract  of  suretyship  is  based,  and 
which  most  be  read  In  connection  with  the 
bond  in  order  to  properly  understand  and 
interpret  Its  meanli^.  In  paragraph  5  of  the 
application,  the  bond  required  was  stated 
to  be  one  in  a  penal  sum  of  $15,000,  which 
was  to  secure  the  principal  sum  of  $12,000, 
being  the  amount  of  the  entire  tmst  estate. 
In  paragraph  12  the  estate  is  described  aa  all 
that  trust  estate  which  came  "into  my  hands 
in  cash  from  a  former  trustee,  under  the  wilt 
of  Daniel  B.  Hinman,  deceased."  All  the 
cash  which  did  come  into  his  hands  as  trus- 
tee under  the  win  mentioned  was  represent- 
ed by  the  securities  and  Investments,  a  list 
of  which  was  shown  appellant  before  the 
execution  of  the  bond,  and  the  aipount  of  the 
liability  was  fixed  to  cover  the  entire  estate 
consisting  of  these  securities,  the  value  of 
which  either  was  known  or  should  have  been 
known  by  the  bonding  company  when,  for  a 
consideration,  it  assumed  the  burden  of  an- 
swering to  the  cestuis  que  trustent  for  the 
faithful  performance  of  duty  by  the  trustee 
and  the  accounting  for  all  assets  belonging  to 
the  trust  estate.  In  paragraph  6  the  natare 
of  the  bond  is  stated  to  be  to  secure  the  par- 
ties in  interest,  the  cestuis  que  trustent  here, 
the  proper  application  of  the  prtncipal  and 
Interest  of  the  trust  estate  created  by  the 
will  of  the  testator  above  mentioned. 

Under  these  circumstances,  how  can  there 
be  any  doubt  as  to  the  nature  of  the  obliga- 
tion or  the  extent  of  the  liability  the  bonding 
company  voluntarily  took  upon  itself.  When 
the  new  bond  was  given  and  approved,  the 
entire  assets  of  the  trust  estate  had  already 
been  received  by  the  trustee  and  were  repre- 
sented by  the  securities  and  Investments  on 
hand  at  that  time,  and  about  which  appellant 
was  informed  prior  to  its  becoming  a  surety. 
No  default  had  then  been  declared,  and  nei- 
ther the  trustee  nor  the  cestui  que  tmst  nor 
the  surety  was  in  position  to  say  that  there 
was  an  existing  default  These  securities 
may  or  may  not  have  been  good  at  that  time. 
If  they  should  subsequently  be  realized  on, 
there  would  be  no  default  If  not  realized 
on  in  full,  there  might  or  might  not  be  a  de- 
fault depending  upon  the  gross  negligence  of 
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the  tniBtee^  The  entire  trust  estate  was  In- 
tact In  the  bands  of  the  tmstee  to  the  extent 
of  the  securities  held  by  hUn  and  exhibited 
to  the  bonding  company  when  the  new  bond 
was  taken.  The  most  that  can  be  said  of  the 
■itnatlon  at  that  time  Is  that  the  value  of  the 
securities  may  not  have  been  known  or  ascer- 
tained. The  moneys  of  the  trust  estate  were 
InTeated  In  western  mortgages  under  an 
agreement  that  the  trustee  was  not  liable  for 
losses  unless  for  gross  negligence,  and,  of 
course,  bis  surety  had  no  greater  burden  than 
the  principal.  It  could  be  held  liable  for 
losses  on  these  Inyestments  only  upon  the 
ground  of  the  gross  negligence  of  the  trustee. 
The  question  of  gross  negligence  was  raised 
and  determined  when  the  trustee  filed  his 
account  In  the  orphans'  court  The  attempt 
was  there  made,  and  successfully  made,  to 
surcharge  the  accountant  upon  the  ground  of 
gross  negligence,  which  was  the  only  ground 
upon  which  a  surcharge  could  be  made  under 
the  agreement.  The  account  was  first  refer- 
red to  an  auditor  who  took  the  testimony 
which  was  afterward  fully  considered  by  the 
court  with  the  result  that  the  charge  of  negli- 
gence was  sustained  and  the  accountant  sur- 
charged accordingly.  From  the  order  or  de- 
cree surcharging  the  accountant  and  fixing 
the  amount  of  his  liability  as  trustee  no  ap- 
peal was  taken,  and  now,  after  the  lapse  of 
four  years,  we  think  the  question  of  gross 
negligence  cannot  be  opened  up  tn  a  collate 
eral  proceeding.  The  trustee  Is  bound  by  the 
decree  of  the  orphans'  court,  unappealed 
from,  and  why  should  not  his  surety  be  like- 
wise bound?  As  to  official  bonds,  bonds  of 
Indemnity,  and  bonds  to  insure  the  faithful 
performance  of  duty  and  to  secure  a  proper 
accounting  by  persons  In  fiduciary  relations, 
the  rule  of  our  cases  seems  to  be  that  a  judg- 
ment against  the  principal  Is  conclusive 
against  his  sureties  as  to  his  misconduct  and 
failure  to  properly  account.  In  this  class  of 
eases  the  surety  submits  himself  to  the  acts 
of  his  principal  and  to  the  Judgment  as  a 
legal  consequence,  following  the  scope  of  the 
■oretyshlp.  Masser  t.  Strickland,  17  Serg.  & 
B.  354,  17  Am.  Dec.  668 ;  Olltlnan  v.  Strong, 
61  Pa.  242;  Commonwealth  t.  Gracey,  96  Pa. 
70.  To  permit  appellant  to  raise  the  ques- 
tion of  the  gross  negligence  of  the  trustee  al- 
ready determined  in  the  orphans'  court 
against  the  principal  in  this  collateral  action 
as  a  defense  to  the  bond  in  suit,  the  rule  of 
these  cases  must  be  disregarded.  Again, 
there  is  no  distinction  In  principle  between 
the  case  at  bar  and  Commonwealth  t.  Cox, 
36  Pa.  442,  in  which  it  was  held  that,  where 
a  guardian  was  required  to  give  additional 
security,  the  sureties  on  the  second  bond  are 
equally  bound  with  those  on  the  first  bond 
for  the  full  performance  of  the  duties  of  the 
guardianship  trust  by  their  principal. 
Judgment  affirmed. 


au  Pa.  vm 

CASTOR  et  al.  t.  SCHAEFER  et  «L 

(Supreme  Court  of  Penniylvania.     Marcb  29, 
1900.) 

MCNICIPAI,  COKFOBATIONS  ({  706*)— ACCIDBKT 

AT  Cbossing — Injuries  by  Tb.\m— Nonsuft. 
In  an  action  by  a  girl  to  recover  for  in- 
juries received  by  being  run  down  at  a  crossing 
by  a  team,  it  ia  error  to  enter  a  compulsory 
nonsuit,  where  the  evideoce,  though  connicting, 
tends  to  show  that  defendant  was  driving  at  a 
high  rate  of  speed,  and  raises  the  inference  that 
be  was  negligent. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  g  TUti.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Louisa  Castor,  by  her  next 
friend.  Calvin  H.  Castor,  and  George  J.  Cas- 
tor, administrator,  against  Louisa  K.  Schaef- 
er  and  John  Blrkman,  executor.  From  an 
order  refusing  to  take  off  nonsuit,  plaintlffls 
appeaL    Reversed. 

Argued  before  MITCHELU  0.  J.,  and 
FELL,  BROWN,  MESTHEZAT,  POITIflB, 
ELKIN,  and  STEWART,  JJ. 

Augustus  T.  Ashton  and  Victor  Frey.  for  ap- 
pellautB.   Joseph  W.  Catharine,  for  appellee*. 

STEWART,  J.  The  plaintiff,  a  young  girt 
under  the  age  of  14,  while  attempting  to 
cross  a  street  in  the  city  of  Philadelphia,  at 
a  public  crossing  in  daytime,  was  run  over  by 
a  passing  team  driven  by  George  Blrkman, 
the  original  defendant,  since  deceased,  whose 
executors  have  been  substituted  on  the  rec- 
ord. It  was  charged  that  plaintiff  bad  sus- 
tained her  injuries  In  consequence  of  the  neg- 
ligence and  carelessness  of  defendant  In  driv- 
ing his  horse  at  a  rapid  and  excessive  rate 
of  speed,  and  failure  on  his  part  to  direct  its 
course  of  travel  with  due  regard  to  the  safe- 
ty of  the  plaintiff.  At  the  close  of  the  testi- 
mony offered  on  part  of  plaintiff,  the  court 
directed  a  nonsuit,  which  It  afterwards  re- 
fused to  take  off.  We  are  not  permitted  to 
know  the  considerations  which  prevailed  to 
determine  this  action  of  the  court,  since  no 
opinion  was  filed  and  no  expression  of  view 
Is  to  be  found  in  the  record.  Whatever  thesa 
considerations  may  have  been,  we  think  them 
Inadequate  to  sux>port  the  nonsuit. 

With  respect  to  the  question  of  the  defend- 
ant's negligence  the  Inference  to  be  derived 
from  the  testimony  is  fairly  debatable. 
Apart  from  the  plaintiff,  whose  narrative  of 
the  occurrence  is  lacking  in  particularity,  but 
two  witnesses  testified  as  to  bow  the  acci- 
dent befell.  Their  testimony  is  not  in  exact 
accord,  due  perhaps  to  the  circumstance  that 
their  points  of  observation  were  not  the 
same;  but,  however  this  may  be,  in  consid- 
ering the  question  now  before  us,  we  must 
have  regard  to  the  testimony  which  makes 
most  strongly  for  the  plaintifTs  contention. 
It  is  always  for  the  Jury  to  reconcile  con- 
flicting statements  of  witnesses  and  say 
which  is  to  prevail.    The  testimony  presents 
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this  view  of  the  occurrence:  Plaintiff  was 
vallclng  east  on  Howell  street,  and  bnd 
reached  the  north  crossing  of  Torresdale 
avenue.  Before  attempting  the  crossing,  she 
loolced  up  the  avenue  and  saw  a  fire  engine 
coming  south,  but  no  other  vehicle  coming 
from  that  direction.  She  had  ample  time  to 
clear  the  crossing  before  the  engine  could 
reach  it,  but  thought  It  prudent  to  walk  rap- 
idly. There  Is  a  double  line  of  railway 
tracks  on  tbe  avenue.  The  one  on  the  west 
side,  where  plaintiff  was,  is  ordinarily  used 
for  travel  moving  south,  the  other  for  travel 
moving  north.  .As  plaintiff  stood  on  the 
pavement  bef6re  starting  to  cross,  a  lumber 
wagon  came  along  proceeding  northward  on 
the  track  farthest  from  her.  It  had  reached 
the  crossing  when  she  started  and  obstructed 
her  view  of  the  driveway  beyond ;  that  la, 
the  driveway  beyond  the  east  track  and  be- 
tween the  track  and  the  pavement  along 
which  the  defendant  was  driving  south. 
Plaintiff  had  advanced  to  the  middle  of  the 
street,  and  was  betwe«>  the  two  lines  of  rail- 
way tracks  when  the  lumber  wagon  cleared 
tbe  crossing.  She  immediately  advanced  in 
the  rear  of  the  wagon,  only,  however,  to  be 
struck  by  the  defendant's  team  which  came 
along  between  tbe  east  track  and  pavement 
at  a  rapid  rate.  It  does  not  appear  where 
the  defendant  flrst  saw  the  plaintiff — wheth- 
er when  she  flrst  entered  on  the  crossing,  or 
not  until  the  moment  she  was  struck — but  in 
either  case  tbe  speed  at  which  he  was  driv- 
ing might  well  support  an  Inference  that  he 
fell  short  of  his  duty  with  respect  to  tbe 
plaintiff.  If  he  saw  her  when  she  was  Just 
advancing  on  the  crossing,  a  duty  was  upon 
him  under  the  circumstances  to  regulate  his 
speed  with  special  reference  to  her  safety. 
If  he  did  not  see  her  until  she  was  directly 
in  front  of  his  horse.  It  must-  have  been  eU 
tber  because  he  was  unobservant,  or  his 
view  obstructed.  If  the  latter,  so  muih  the 
greater  care  was  required  of  him  In  ap- 
proaching the  crossing,  especially  in  view  of 
the  fact  that  he  was  driving  south  on  the 
side  of  the  street  not  ordinarily  used  for 
travel  In  that  direction.  Of  course.  If  the 
defendant,  through  no  fault  of  his,  had  lost 
control  of  his  horse,  and  its  speed  was  not  of 
his  ordering,  there  would  be  no  liability; 
and  in  actions  of  this  kind  the  plaintiff  as- 
sumes the  burden  of  proving  affirmatively 
the  negligence  charged.  While  the  testimony 
on  this  branch  of  the  case  is  somewhat  con- 
flicting, and  not  easy  to  reconcile,  yet,  hav- 
ing regard  to  that  which  makes  mo!^  for 
plaintiff's  contention,  there  was  quite  enough 
in  it  to  support  a  finding  that  the  speed  was 
within  defendant's  control. 

The  question  of  plaintiff's  contributory 
negligence  was  clearly  for  the  Jury.  Waiv- 
ing consideration  of  the  drcumstance  that 
the  plaintiff  was  under  14  years  of  age,  and 
having   repiard   exclusively   to   the   facts   as 


they  appear  from  the  evidence  Bobmltted,  a 
determination  by  the  court  that  contributory 
negligence  was  thereby  established  could  not 
be  sustained. 
Judgment  reversed  and  procedendo  awarded. 


(224  Pa.  3») 

GUEMPUB  V.  PHILADELPHIA  RAPID 
TRANSIT  CO. 

(Supreme   Court  of   Pennsylvania.     April   12, 
1909.) 

1.  Appeai.  ano  Ebbos  (i  262*)— AssiONireNTB 
or  Bbrob— Objections  Not  Made  Below. 

An  assignment  of  error  to  an  order  direct- 
ing a  verdict  for  defendant  will  not  be  consider- 
ed, where  no  exception  was  taken  to  the  instruc- 
tion at  tbe  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1588 ;   Dec  Dig.  {  262.»] 

2.  Tbial  ({  413*)— Objections  to  EvinEircB 
—Waives— DiBECTiNG  Verdict. 

Where  the  conrt  directs  a  verdict  for  de- 
fendant without  objection  or  exception  by  plain- 
tiff, an  assignment  of  error  to  the  disallowaaoe 
of  testimony  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  413.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  Mary  Guemple,  administratrix, 
against  the  Philadelphia  Rapid  Transit  Com 
pany.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELEIN,  and  STEWART.  JJ. 

Henry  J.  Scott  and  Walter  Stradllng,  for 
appellant.  Thomas  Learning  and  Sldnear 
Tonng,  for  an>eUe& 

BROWN,  J.  On  this  appeal  from  the 
Judgment  on  a  verdict  for  the  defendant  wm 
have  two  assignments  of  error.  Tbe  flrst 
complains  of  the  court's  direction  of  the 
verdict  in  its  favor.  The  affirmative  answer 
to  the  point  requesting  such  direction  was 
not  excepted  to,  and  we  must  sustain  the 
contention  of  counsel  for  appellee  that  the 
first  assignment  cannot  be  considered.  Cur- 
tis V.  Winston,  186  Pa.  492,  40  AtL  786; 
Sibley  v.  Robertson,  212  Pa.  24.  61  AtL  426. 

The  second  assignment  is  to  tbe  disallow- 
ance of  the  following  question  asked  a  wit- 
ness called  by  the  plaintiff:  "Q.  Wh«i  the 
motorman  struck  the  wagon  or  the  time  he 
struck  it  or  Immediately  thereafter,  what, 
if  anything,  did  he  say?"  When  this  ques- 
tion was  objected  to  the  porpose  of  tbe  of- 
fer was  not  stated,  and  the  answer  of  the 
witness  might  have  shown  that  what  the 
motorman  said  was  utterly  Irrelevant  to  the 
issue;  but,  aside  from  this,  as  there  was  no 
exception  taken  to  the  court's  direction  of  a 
verdict  for  the  defendant  on  the  record  as 
it  stood  when  plaintiff  closed  her  case,  the 
Judgment  on  that  verdict  cannot  be  disturbed 
on  her  second  assignment  of  error.     What 
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the  motorman  may  bave  said  was  no  longer 
In  the  case  aft«  a  verdict  was  directed  with- 
out objection  or  exception  by  the  appellant. 
The  two  assignments  are  dismissed,  and 
the  Judgment  is  affirmed. 

(M4Pa.  295) 

FIRST  NAT.  BANK  OF  NEW  CASTLB  ▼. 
CITT   OF   NEW   CASTLB. 

(Supreme   Court  of  PennsyWania.     April   12, 

1900.) 
MlTRICrPAI,  COBPOBATIONB  {§  247*)— Offioos 
—  Unadthobized  Contracts  —  Loans  to 

CiTT  TBEASCBEB— LlABIUTT   OF  CiTT. 

A  city  treasurer,  without  the  knowledge  or 
approval  of  the  city,  borrowed  mone^  from  a 
bank,  and  the  same  was  placed  to  his  official 
credit  in  an  account  kept  by  him  with  the  bank. 
Held,  that  the  city  was  under  no  obligation  to 
repay  the  same,  especially  where  at  the  time  the 
ci^  treasurer  wag  a  defaulter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig-  i  654;  Dec.  Dig.  { 
247.*] 

Appeal  from  Conrt  of  Common  Pleas,  Law- 
rence County. 

Action  by  the  First  National  Bank  of  New 
Castle  against  the  City  of  New  Castle.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

James  A.  Gardner,  City  Sol.,  and  Robert 
K.  Aiken,  for  appellant  B.  A.  Winternltz 
and  Oscar  L.  Jackson,  for  appellee. 

BROWN,  J.  John  Blevlns,  who  died  Janu- 
ary 7,  1899,  had  been  treasurer  of  the  city 
of  New  Castle  for  some  years  prior  to  his 
death.  Daring  the  time  he  so  served  the 
city  be  kept  an  account  with  tbe  appellee, 
the  First  National  Bank  of  New  CasUe,  de- 
positing with  it  large  sums  of  money  to  the 
credit  of  "John  Blevlns,  City  Treasurer." 
On  September  19,  1898,  be  called  at  the  bank, 
and  stated  that  he  needed  some  money  for 
the  city,  naming  the  amount  as  $5,431.49. 
This  sum  was  the  aggregate  of  nine  certifi- 
cates of  Indebtedness  which  had  been  issued 
by  the  city  to  different  persons  for  work 
done  and  materials  furnished.  He  executed 
a  note,  of  wblch  the  following  Is  the  mate- 
rial part:  "New  Castle,  Pa.,  Sept  19,  1898. 
15,431.49.  Four  months  after  date,  for  value 
received  I  hereby  promise  to  pay  to  the  First 
National  Bank  of  New  Ctistle,  Penn'a,  or  or- 
der at  said  bank  fifty  four  hundred  thirty- 
one  &  49-100  -  dollars,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  after  due,  hav- 
ing deposited  with  said  bank  as  collateral 
security  for  the  payment  of  this  note,  and 
also  as  collateral  security  for  all  other  pres- 
ent or  future  demands  of  any  and  aU  kinds 
of  the  said  bank  against  tbe  undersigned  due 
or  not  due,  or  that  may  be  hereafter  con- 
tracted, including  any  Indorsement  made  or 


that  in  future  may  be  made  by  me  the  fol- 
lowing property,  viz.:  Sundries  cert's  of  in- 
debtedness of  city  of  New  Castle,  Pa.,  for 
$5,431.49,  and  interest"  The  obligation  was 
signed  "City  of  New  Castle,  John  Blevlns 
Treasurer."  The  amount  asked  for  by  Blev- 
lns was  placed  to  bis  credit  as  city  treasurer. 
At  the  time  the  loan  was  made  his  account 
as  city  treasurer  with  the  plaintiff  showed 
a  balance  to  his  credit  of  $7,000.  In  addi- 
tion to  the  proceeds  of  the  loan  he  deposit- 
ed on  September  19,  1898,  $2,568.51  In  cash, 
making  tbe  credit  balance  $15,000.  Betwe^i 
September  19,  1898,  and  tbe  date  of  bis 
death-January  7,  1899 — he  deposited  various 
sums  with  the  appellee,  amounting  in  the 
aggregate  to  $67,207.50,  making  the  total 
cash  placed  to  the  credit  of  bis  account  dur- 
ing that  period  $82,267.50,  against  which 
checks  were  drawn  and  paid  amounting  to 
$55,7*<7.50.  Many  of  these  checks  were  made 
payable  to  his  own  order,  and  tbe  cash  was 
paid  to  him.  At  tbe  time  of  bis  death  there 
was  to  bis  credit  with  the  appellee  $2(i,500. 
On  January  17,  1899,  John  H.  Preston  was 
elected  as  his  successor,  and  the  said  bal- 
ance was  transferred  from  the  account  of 
John  Blevlns,  city  treasurer,  and  credited  to 
the  account  of  John  H.  Preston,  city  treas- 
urer. Blevlns  bad  an  account  as  treasurer 
with  the  Citizens'  National  Bank  of  New 
Castle,  and  the  balance  to  his  credit  In  that 
institution  at  the  time  of  his  death  was  $12,- 
500.  The  balance  In  the  two  banks  aggregat- 
ed $39,000.  At  no  time  between  September 
19,  1898,  and  January  7,  1809,  was  the  bal- 
ance In  the  account  of  Blevlns  as  city  treas- 
urer less  than  $5,431.40.  At  tbe  time  he 
made  the  loan  from  the  appellee  he  was 
clearly  a  defaulter,  his  default  amounting  at 
the  time  of  his  death  to  more  than  $25,000. 
There  is  no  evidence,  however,  that  tbe  bank 
knew  of  the  default  at  any  time  prior  to  his 
death.  No  action  of  tbe  city  or  its  council 
authorized  tbe  loan  made  by  Blevlns,  and 
the  city  had  no  knowledge  of  the  transac- 
tion until  after  his  death.  The  First  Nation- 
al Bank  of  New  Castle  was  not  even  a  desig- 
nated depository  of  the  city.  The  city,  un- 
der tbe  foregoing  facts,  refused  to  pay  tbe 
plaintiff's  claim,  and  In  this  action  recovery 
is  sought,  not  upon  an  express  contract,  as 
evidenced  by  the  note,  nor  upon  tbe  certifi- 
cates of  indebtedness  attached  to  it,  but  up- 
on what  it  is  contended  is  the  implied  obli- 
gation of  the  city  arising  out  of  the  circum- 
stances under  which  the  money  was  credited 
to  its  financial  agent  The  position  of  tbe 
appellee,  as  stated  by  its  counsel  on  tbe  trial, 
was  that  tbe  claim  was  not  on  tbe  note  or 
on  tbe  certificates  attached,  but  for  money 
advanced  to  the  city  which  went  into  the 
city  treasury,  and  therefore  the  city  ought 
to  pay  it  back  on  a  claim  for  money  had 
and  received  by  it  In  other  words,  tbe 
claim  against  the  city  was  upon  its  Implied 
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Ilabnity,  and  recovery  wAs  permitted  on  that 
theory. 

The  duties  of  Blevhis  as  dty  treasurer 
were  limited  to  receiving  the  moneys  of  the 
city  and  paying  them  out  on  vrarrants.  He 
had  no  authority,  by  virtue  of  his  office,  to 
do  anything  else  for  It  or  In  Its  name,  and 
was  powerless  to  make  any  promise  on  Its 
behalf.  An  obligation  signed  by  him  as  city 
treasurer  could  no  more  commit  the  city  to 
Its  discharge  than  if  signed  by  him  as  tin  in- 
dividual. This  1»  not  questioned.  The  at- 
tempt of  the  appellee  is  not  to  enforce  any 
valid  contract  executed  by  Blevlns  on  behalf 
of  the  city,  but  is  to  compel  payment,  on  the 
ground  of  the  implied  liability  incurred  by 
the  municipality  under  the  undisputed  evi- 
dence in  the  case.  It  has  been  truthfully  said 
of  the  extent  of  the  liability  of  a  municipal 
corporation  that  "the  authorities  are  a  tan- 
gled web  of  contradictions,  and  it  Is  difficult 
to  assert  any  proposition  with  respect  to  the 
same  for  which  adjudications  on  iKtth  sides 
may  not  be  cited" ;  but  we  know  of  no  case 
in  which  the  doctrine  of  implied  municipal 
liability  was  stretched  to  the  limit  to  which 
the  learned  court  below  carried  it  in  instruct- 
ing the  jury  that  the  appellee  could  recover 
in  this  proceeding.  The  doctrine  of  such  lia- 
bility has  been  applied  to  cases  of  informal 
or  irregular  contracts  entered  into  by  a  city, 
and  from  which  it  has  obtained  substantial 
benefits.  See  cases  referred  to  in  28  Cyc.  of 
Law  ft  Pro.  668,  669.  ATgentl  v.  City  of  San 
Francisco,  16  Cal.  205,  a  leading  case,  and  the 
one  upon  which  the  learned  Judge  relied  for 
Us  Instructions  to  the  Jury,  was  a  case  of 
that  Itind.  The  plaintiff,  by  virtue  of  con- 
tracts entered  Into  with  an  officer  of  the  city 
of  San  Francisco,  which  contracts'  were  exe- 
cuted by  such  officer  in  his  official  capacity, 
made  valuable  and  permanent  improvements 
to  the  dty  for  the  exclusive  benefit  of  itself 
and  its'  inhabitants.  These  improvements 
were  made  under  the  immediate  supervision 
of  an  officer  of  the  city,  and,  when  completed, 
were  approved  of,  and  received  by  him  on  be- 
half of  the  city.  In  making  the  improve- 
ments the  plaintiff  relied  on  the  validity  of 
the  contracts  and  the  obligations  of  the  city 
to  pay  as  therein  provided.  The  city  au- 
thorities were  fully  informed  of  these  facts, 
but  took  no  steps  to  repudiate  the  contracts, 
or  to  inform  the  plaintiff  as  to  its  disposition 
not  to  pay.  On  the  other  hand,  it  had  collect- 
ed moneys  to  pay  for  the  improvements.  In 
making  the  contract  for  them  certain  legal 
requirements  had  not  been  complied  with,  and 
for  that  reason  the  city  ultimately  attempted 
to  repudiate  liability  for  the  work  done. 
This,  of  course,  was  not  permitted.  The  city 
had  knowledge  of  what  was  being  done  and 
had  undertaken  to  contiact  for  it    It  was 


receiving  the  benefit  from  tlie  work  done  and 
had  collected  moneys  to  pay  for  the  tame, 
'lliere  was  simply  a  want  of  compliance  with 
legal  requirements  In  making  the  contract. 

In  the  recent  case  of  Loi^  v.  I/emoyne  Bor- 
ough, 222  Pa-  811,  71  Ati.  211,  in  which  the 
municipality  attempted  to  evade  the  pay- 
ment of  money  which  it  had  borrowed,  and 
Intended  to  borrow,  because  the  loan  had  not 
been  contracted  in  strict  conformity  to  legal 
requirements,  we  said,  in  holding  that,  while 
there  was  no  valid,  express  contract  upon 
which  it  could  be  held,  it  was  impliedly  lia- 
ble for  money  had  and  received.  The  Iwr- 
ough  had  intended  to  contract  for  the  money, 
and  could  lawfully  have  contracted  for  it, 
and,  having  received  and  used  it,  was  bound 
to  pay.  But  this  is  not  the  situation  here. 
If  it  were,  the  appellant  would  have  to  pay. 
The  city  of  New  Castle  never  intended  to  Iwr- 
row  the  money  from  the  appellee,  and  had  no 
knowledge  until  after  the  death  of  Blevins 
that  he  had  made  the  loan.  As  stated,  he 
was  unquestionably  a  defaulter  at  the  time 
he  applied  to  the  bank  for  the  money.  Sup- 
pose at  the  time  he  borrowed  the  money  he 
had  done  so  for  the  purpose  of  settling  with 
the  city  and  turning  over  Its  funds  in  his 
hands  to  his  successor  in  office,  if  the  amount 
lent  to  him  by  the  bank  had  been  sufficient  to 
make  up  his  default,  he  would  have  been  able 
to  pay  over  to  the  city  all  of  its  moneys  in 
hie  hands,  and,  in  turn,  would  have  received 
from  it  whatever  security  he  had  given  for 
the  faithful  discharge  of  the  duties  of  h.la 
office.  After  a  settlement  so  made,  can  it  be 
seriously  contended  that  the  city  should  sub- 
sequently be  compelled  to  pay  to  the  bank 
the  money  borrowed  by  its  defaulting  treas- 
urer for  the  pnrtMse  of  covering  op  his  de- 
fault, simply  because  the  money  borrowed 
by  him  had  been  placed  to  his  credit  as  treas- 
urer of  the  city,  and  paid  over  by  him  as  a 
part  of  what  he  owed  it?  The  mere  sugges- 
tion of  such  a  situation,  possible  at  any  time, 
it  seems  to  as,  is  sufficient  in  itself  to  pre- 
vent recovery  by  the  appellee.  But  even  If 
he  had  not  been  a  defaulter,  a  rule  of  public 
policy  imperatively  requires  that,  for  the 
safety  of  mnnlcipallties,  no  one  of  its  min- 
isterial officers  shall  be  permitted  to  impose 
liability  upon  it  in  the  way  Blevlns  is  al- 
leged to  have  done.  It  is  because  of  the  dis- 
astrous results  that  may  come  to  municipali- 
ties If  they  are  held  Impliedly  liable  for  mon- 
eys borrowed  by  a  municipal  treasurer,  with- 
out the  knowledge,  consent,  or  approval  of 
the  munidpality,  even  if  placed  to  his  official 
credit,  that  a  recovery  cannot  be  permitted 
in  this  case. 

The  second,  third,  and  fourth  asslgnmoiti 
of  error  are  sustained,  and  the  Judgment  la 
reversed. 
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HUPPERT  T.  HUPPBET. 

(Bnpieine  Court  of  PennBylntnte.     April   12, 
1909.) 

JvDoniiT  (I  68*)-nJuDaiaciiT  bt  OoRnssioir 
— Opewino. 

A  jndgment,  entered  on  a  Jndgtnent  note, 
will  not  be  opened  on  defendant's  allegation 
d  frand,  wblco  is  not  corroborated,  and  la  de- 
nied on  oath  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
GenL  Dig.  {|  123,  124;  Dec.  Dig.  }  68.*] 

Appeal  from  Court  of  Common  Pleat, 
Schuylkill  County. 

Action  by  Annie  P.  Hnppert  against 
Charles  Huppert  From  an  order  discharg- 
ing rule  to  open  judgment,  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  MESTREZAT. 
POTTER,  KLKIN,  and  STEWART,  JJ. 

W.  F.  Shepherd  and  L.  D.  Haughawont, 
for  a];qE>elIant.    C.  E.  Berger,  for  appellee. 

PER  CURIAM.  On  June  12,  1899,  the  ap- 
pellant executed  and  dellTered  to  his  wife 
a  judgment  note  for  $1,294.66,  wbkh,  on  the 
following  day,  was  entered  in  the  court  of 
common  pleas  of  Schuylkill  county.  In  1908, 
after  a  sd.  fa.  had  been  issued  to  revive  It, 
he  presented  his  petition  to  the  court  below, 
asking  that  it  be  opened,  on  the  ground  that 
it  had  been  fraudulently  obtained  from  him, 
and  had  been  executed  and  delivered  to  bis 
wife  without  any  consideration.  To  this  an 
answer  was  filed  by  the  appellee,  now  the  di- 
vorced wife  of  the  appellant,  denying  the 
allegation  of  the  fraudulent  procurement  of 
the  Judgmrat,  and  averring  that  it  had  been 
given  to  secure  to  her  moneys  which  she 
had  received  from  the  estates  of  her  father 
and  grandfather,  and  advanced  to  her  hus- 
band, or  tn  his  behalf.  In  support  of  hla  pe- 
tition to  open  the  judgment  the  appellant 
was  examined  as  a  witness.  His  testimony 
was  not  corroborated  by  thkt  of  the  only 
other  witness  called  in  support  of  the  rule. 
The  ease  as  presented  to  the  court  below  was 
practically  appellant's  oath  against  the  oath 
of  bis  former  wife  and  the  written  instru- 
ment under  seal,  and  the  rule  to  open  was 
properly  discharged.  Cloud  T.  Markle,  186 
Pa.  614,  40  Atl.  811;  Cmsan  v.  Hutchison, 
210  Pa.  88,  69  Atl.  485. 

Appeal  dismissed  at  appellant's  costa 


(iMFa.  t») 

HAIXOCS  et  aL  T.  LBIBANON  GITT. 

(Supreme  Court  of  Pennsylvania.     April   12, 
1900.) 

Waters  awo  Wateb  Cocbses  (§  200*)— Pub- 
uc  Watkb  Supplt— Contbact  with  Citt. 
Where  a  citr  contracted  for  a  water  sup- 
ply, all  tests  to  De  made  by  the  city  engineer. 
Dot  the  report  should  be  conclusive  on  both  par- 
ties, the  report  by  the  engineer  after  a  test 
made  that  there  was   neither  a   complete  nor 


substantial  performance   of  the   contract  held 
a  bar  to  a  recovery  of  the  contract  price. 

W'Eld.  Note.— For  other  cases,  see  Wateit  and 
ater  Coutsea,  Dec  Dig.  {  200.*1 

Appeal  from  Court  of  Common  Pleas,  Le- 
banon County. 

Action  by  L.  G.  Hallo<^  and  James  Kin- 
ney, Jr.,  against  Lebanon  City.  From  an 
order  refusing  to  take  off  a  nonsuit,  plaintiffs 
appeal.    Affirmed. 

At  the  trial  the  court  entered  compulso- 
ry nonsuits;  Ehrgood,  P.  J.,  filing  the  fol> 
lowing  opinion: 

"By  agreement  of  the  parties  the  above- 
oititled  two  suits  were -tried  as  one  and  the 
motion  to  take  off  the  nonsuit  relates  to  the 
consolidated  suit  The  foundation  of  the 
suit  is  a  written  contract  entered  into  be- 
tween the  plaintiffs  and  the  defendant  city. 
In  which  the  plaintiffs,  for  a  stipulated  con- 
sideration, agree  to  furnish  to  the  defendant 
city  daily  1,000,000  gallons  pure  soft  water 
from  wells  or  springs  other  than  those  al- 
ready owned  by  the  said  city.  The  plaintiffs 
sought  to  recover  tn  this  case,  or  in  these 
two  consolidated  cases:  First,  upon  entire 
performance  of  the  contract;  second,  or  up- 
on substantial  performance  of  the  contract; 
dl*  third,  that  the  defendant  city  accepted 
part  performance  of  the  contract  After  an 
extension  of  time  of  almost  a  year  by  the  de- 
fendant city  to  plaintiffs  to  comply  with  and 
completely  perform  the  contract,  the  city  of 
Lebanon  demanded  a  test  to  be  made  as  to 
quantity,  but  the  plaintiffs  still  wanted  and 
were  given  more  time  and  thereafter  paid  no 
attention  to  notices  received  as  to  tests.  '  Un- 
der the  specifications,  a  part  of  the  contrtict 
all  the  test?  of  the  amount  of  pure  soft  wa- 
ter furnished  by  the  said  contractors  were  to 
be  made  by  and  entirely  In  charge  of  the 
city  engineer  of  Lebanon,  Rn.,  and  bis  as- 
sistants, and  the  reitort  of  the  said  city  en- 
gineer upon  the  same  shall  be  final  and  con- 
clusive and  equally  binding  upon  both  the 
said  contrnctors  and  the  city  of  Lebanon. 

"The  report  of  the  city  engineer  of  the  city 
of  Lebanon  aa  offered  In  evidence  is  as  fol- 
lows: 'Lebanon,  Pa.,  February  5,  1900.  To 
the  Board  of  Water  and  Lighting  Commis- 
sioners, Lebanon,  Pa.  Gentlemen: — In  ac- 
cordance with  the  request  of  yourselves  the 
Special  Water  Committee  of  City  Councils 
and  the  City  Solicitor,  I  have  carefully  test- 
ed the  rate  of  flow  of  the  Hallock  &  Kinney 
wells  at  various  times  between  December  9, 
1899,  and  January  31,  1900,  Inclusive,  and  I 
would  most  respectfully  make  the  following 
report;  the  various  tests  occupied  In  all 
nearly  two  weeks,  and  while  making  them, 
between  900  and  1000  weir  measurements 
were  taken.  The  greatest  rate  of  flow  for 
the  Hnllock  ft  Kinney  wells  was  obtained  on 
December  7,  1899,  when  they  gave  at  the 
rate  of  825.100  gallons  In  24  hours.    The  least 
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rate  of  flow  for  the  Eallock  ft  Kinney  wells 
was  obtained  on  December  14,  1899,  when 
they  gave  at  the  rate  of  506,000  gallons  In 
24  hours.  The  mean  rate  of  flow  for  the 
Hallock  &  Kinney  wells  based  upon  dividing 
the  sum  of  the  rates  of  flow  for  the  ditTereut 
days  of  testing,  by  the  number  of  days  of 
testing,  amounts  to  the  rate  of  674.700  gal- 
lons In  24  hours.  The  average  dally  rate  of 
flow  for  the  Hallock  &  Kinney  wells,  based 
upon  the  assumption  that  there  was  a  uni- 
form Increase  or  decrease  (according  to  cir- 
cumstances) In  the  rate  of  flow  between  any 
two  corseoutlve  tests,  amounts  to  the  rate  of 
648,163  gallons  In  24  hours.  Tours  respect- 
fully, George  W.  Hayes,  City  Engineer,' 
This  report  conclusively  shows  that  there 
was  neither  a  complete  performance  nor  a 
substantial  performance  of  the  contract  on 
the  part  of  the  plaintiffs.  This  report  is 
binding  on  the  plaintiffs  as  well  as  on  the 
defendant 

"There  was  no  evidence  submitted  by  the 
plaintiffs  from  which  the  jury  would  have 
been  Justified  In  finding  or  Inferring  that 
there  was  an  acceptance  of  the  water  supply 
plant  of  Hallock  &  Kinney;  on  the  contrary, 
as  soon  as  the  report  of  the  city  engineer 
was  received,  which  was  on  February  19. 
1900,  the  water  board  immediately,  on  thf 
same  evening,  reported  to  councils  and  the 
contract  was  then  rescinded,  and  whatever 
use  was  made  of  said  plant  or  any  part  of  It 
prior  was  done  in  accordance  with  the  pro- 
visions of  the  contract 

"We  are  of  the  opinion  that  the  plaintiffs 
have  failed  to  sustain  any  one  of  the  three 
propositions  for  which  they  contended  at 
the  trial,  and  their  motioo  ought  not  to  be 
granted. 

"And  now.  June  23,  1908,  the  motion  to 
take  off  nonsuit  is  refused." 

Argued  before  BROWN.  MESTREJZAT, 
POTTER,  BLKIN  and  STEWART,  JJ. 

Warren  G.  Light  and  Fred.  Sprlggs,  for 
appellants.  Walter  Q.  Graeff,  Cl^  Sol.,  and 
Gobln  &  McCurdy,  for  appellee. 

PER  CURIAM.  The  Judgments  In  these 
cases  are  afllrmed  on  the  opinion  of  the  court 
below  refusing  to  take  off  the  nonsuits. 

(224  Pa.  232) 

In  re  LEVI'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.     March  29, 
1909.) 

1.  exbcxjtoss  and  aomikistbatobb  (|  93*)— 
Cabbtino  on  Business  of  Testatob  — 
Ci.«iMS  OF  Creditors. 

Tfstator  directed  that  his  sons  should  con- 
tinoe  his  brsiness  after  the  death  of  bis  wife, 
and  one  of  his  sons,  who  was  sole  executor,  car- 
ried on  tbe  business  with  the  acquiescence  of 
the  widow  and  testator's  children,  his  legatees. 
The  widow  received  her  livins  expenses  from 
tbe  profits  of  the  business.  Hel4.  that  neither 
she  nor  the  children  could  object  to  payment  of 


claims  of  creditors  based  on  transactions  with 
the  executor  while  continuing  tbe  business. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ii  407,  408; 
Dec,  Dig.  §  93.*] 

2.  eixecutobb  and  admini8tbat0bs  (i  207*)— 
Claims  Against  Estate— Evidence. 

A  married  woman  borrowed  money  on  a 
mortgage  on  her  personal  property,  and  it  was 
I'sed  in  the  business  of  her  husband.  After  his 
death,  the  mortgage  was  paid  out  of  money  re- 
ceived from  an  insurance  policy  on  the  dece- 
dent's life  in  the  widow's  favor.  Held,  that  the 
widow  was  entitled  to  recover  the  amount  of 
the  loan  from  her  husband's  estate. 

fEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  734;  Dec. 
Dig.  {  207.*] 

Appeal  from  Orphans'  Court  Incoming 
(bounty. 

In  the  matter  of  the  estate  of  Michael 
Levi.  From  an  order  dismissing  exceptions 
to  auditor's  report  David  Levi  and  Her- 
mlne  Levi  appeal.  Appeal  of  David  Levi 
dismissed,  and  decree  as  to  him  affirmed, 
and  assignment  of  error  on  appeal  of  Her- 
mlne  Levi  sustained  in  part  and  decree  af- 
firmed as  modified. 

Michael  Levi  died  on  April  9,  1906,  leaving 
a  will  by  which  he  provided.  Inter  alia;  as 
follows:  "Item.  It  Is  my  wish  and  I  direct 
that  after  my  death,  or  If  my  beloved  wife, 
Hermine  Levi,  shall  be  living  at  that  time, 
then  after  her  decease,  my  sons,  Morris  C. 
and  David  L.,  shall  continue  the  clothing 
business  which  I  am  now  engaged  in,  until 
all  my  living  daughters  are  married,  during 
which  time,  and  for  which  purpose,  my  said 
sons  shall  have  the  use  of  the  money,  which 
I  shall  have  in  tbe  bank  to  my  credit  at  my 
decease,  and  during  which  time  the  profits 
of  said  business  shall  be  disposed  of  as  fol- 
lows, to  wit"  He  appointed  his  son  David 
to  be  the  sole  executor  of  his  will.  David  as 
executor  carried  on  the  business  of  the  tes- 
tator, and  his  mother  and  brothers  and  sis- 
ters acquiesced  In  this  course,  and  the  widow 
received  her  living  expenses  out  of  the  pro- 
ceeds of  the  business.  At  the  audit  various 
creditors  presented  claims  based  on  transac- 
tions with  the  executor  while  conducting  the 
business  after  the  father's  death.  These 
claims  were  allowed  by  the  auditor.  Tbe 
testator's  wife,  Uermlne  Levi,  claimed  the  sum 
of  $6,000  which  she  claimed  she  had  loan- 
ed to  her  husband  during  his  lifetime.  This 
claim  was  disallowed  by  the  auditor.  David 
Levi  as  executor  and  Hermine,  the  widow, 
filed  exceptions  to  the  auditor's  report  All 
of  the  exceptions  were  dismissed,  Hart  P-  J., 
filing  the  following  opinion: 

"The  findings  and  conclusions  of  the  au- 
ditor as  to  the  construction  of  the  will  of 
Michael  Levi,  deceased,  relative  to  the  duty 
of  the  executor  to  marshal  the  assets  of  the 
estate  and  pay  the  debts  of  the  decedent  con- 
tracted during  his  lifetime,  the  want  of  au- 
thority contained  In  the  will  to  conduct  the 
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business  of  the  decedent  daring  the  lifetime 
of  the  widow  of  the  decedent,  the  aacertaln- 
ment  of  the  value  of  the  personal  estate  of 
the  decedent  and  the  valuation  placed  there- 
on, the  dlstrluutlon  to  the  creditors  of  the 
decedent,  and  the  rejection  of  the  claim  of 
Hermlne  Levi  sewn  to  us  to  be  sustained  by 
the  evidence  and  warranted  under  the  law. 
The  only  part  of  the  auditor's  findings  and 
condnslona  about  which  we  have  doubt  Is 
that  part  relating  to  the  distribution  to  the 
creditors  whose  claims  against  the  estate 
were  contracted  for  goods  furnished  in  carry- 
ing on  the  clothing  business,  as  formerly  con- 
ducted by  the  decedent,  by  the  executor, 
after  his  decease.  By  the  terms  of  the  will, 
any  surplus  over  and  above  tue  amount  re- 
quired to  pay  the  debts  of  the  decedent 
would  belong  to  the  widow  of  the  decedent 
during  the  period  of  her  natural  life,  with 
remainder  to  the  children  of  the  testator 
named.  A  diversion  of  this  fund,  or  balance 
left  after  the  payment  of  debts,  could  only 
be  Justified  on  the  ground  that  the  widow 
and  legatees  In  remainder  bad  done  some  act 
or  thing  that  would  estop  her  and  them  from 
denying  the  right  of  such  creditors  to  par- 
ticipate in  the  distribution  of  such  balance, 
and  make  it  inequitable  and  unjust  to  such 
creditors  not  to  allow  them  to  participate 
In  tills  distribution. 

"The  counsel  for  the  accountant  and  for  the 
widow  of  the  decedent  in  his  written  argu- 
ment to  the  court  says:  The  executor  open- 
ly and  notoriously  proceeded  to  carry  on  the 
buslress  of  the  decedent  To  this  the  widow 
of  Michael  Levi  made  no  objection,  nor  did 
any  of  her  children  or  legntees,  nor  did  any 
of  his  creditors.'  And  agnin  he  says:  The 
widow, -the  children,  and  legatees  of  the  tes- 
tator and  all  the  creditors  of  the  testator 
most  either  have  interpreted  the  will  of 
Michael  Levi  in  the  same  way  that  his  execu- 
tor interpreted  it,  namely,  as  authorizing 
him  to  carry  on  the  business,  or  assented  to 
carrying  on  of  this  business  as  the  best  way 
of  settling  this  estate.'  It  also  appears  that 
dnring  the  period  of  time  these  credits  were 
given  and  debts  contracted  the  widow  was 
receiving  her  living  expenses  from  the  pro- 
ceeds of  the  business  being  carried  on.  Now, 
this  being  the  situation  as  disclosed  and  con- 
tended for  by  the  widow's  counsel,  It  would 
seem  to  us  as  though  she  cannot  be  heard 
now  to  deny  to  the  creditor  his  claim,  who 
was  led  to  give  credit  on  the  belief  that  the 
business  was  being  so  conducted  as  to  give 
him  a  lawful  claim  against  the  estate  of  the 
decedent.  Whilst  this  cannot  affect  the  cred- 
itors whose  claims  are  based  on  contract 
with  the  decedent  in  bis  lifetime,  and  whose 
rights  to  participate  in  this  distribution  and 
to  be  paid  the  full  amount  of  their  claim  could 
only  be  waived  by  express  agreement  based 
npoD  a  valid  consideration,  the  widow  and 
legatees  stand  in  a  different  relation  to  the 
estate;    and  being  participants  in  the  con- 


ducting of  the  business  as  carried  on  by  the 
executor  after  the  death  of  the  testator,  and 
admittedly  assenting  to  the  conducting  of 
the  same  and  In  obtaining  the  credit  on 
which  these  claims  are  based,  it  does  not 
seem  unjust  or  inequitable  that  their  claim 
as  widow  and  legatees  should  give  way  to 
that  of  creditors  whose  claims  have  been 
contracted  on  the  faith  of  what  they  now 
and  what  they  have  always  claimed  to  be 
the  right  of  such  creditor  to  look  to  the 
funds  and  property  of  the  estate  of  the  de- 
cedent for  their  pay. 

"This  being  so,  the  auditor's  distribution 
to  such  creditors  seemA  to  us  Justifiable  and 
equitable. 

"And  now,  January  6,  1909,  the  exceptions 
to  the  auditor's  report  are  overruled,  and  the 
report  Is  confirmed  absolutely." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ.  ' 

Max  L.  Mitchell,  for  appellants.  Herbert 
T.  Ames,  A.  R.  Jackson,  Candor  ft  Munson, 
and  ThoB.  H.  Hammond,  for  appellees. 

MESTREZAT,  J.  We  agree  with  the  au- 
ditor and  the  court  below  in  their  construc- 
tion of  the  will  of  Michael  Levi,  deceased, 
and  are  of  opinion  that  David  Levi,  the  ex- 
ecutor, has  no  Just  cause  of  complaint  against 
the  decree  of  the  court  below.  We  think 
there  was  ample  evidence  to  sustain  the  au- 
ditor's findings  of  fact  except  as  to  part  of 
.Mrs.  Levi's  claim,  and,  his  report  having 
been  confirmed  by  the  court,  we  will  not  dis- 
turb it  save  in  this  one  respect  We  do  not 
agree  with  the  auditor  and  court  below  In 
the  disallowance  of  Hermlne  Levi's  claim  Of 
$6,000.  We  are  aware  that  claims  of  this 
character  must  be  sustained  by  a  higher  de- 
gree or  quality  of  proof  than  is  required  of 
a  stranger.  She  must  establish  her  claim, 
not  simply  by  the  weight  of  the  evidence,  but 
by  proof  that  Is  clear  and  satisfactory.  The 
opportunities  for  fraudulent  collusion  be- 
tween husband  and  wife  are  so  great,  and  the 
difficulty  'of  defeating  it  by  opposing  proof 
imposes  so  great  a  burden,  that  the  protec- 
tion of  creditors  in  such  cases  requires  a 
much  higher  standard  of  proof  than  in  or- 
dinary cases.  As  said  in  Earl  v.  Champion, 
65  Pa.  191,  195:  'The  family  relation  Is  such 
and  the  probabilities  of  ownership  so  great 
on  the  part  of  the  husband  that  a  plain  and 
satisfactory  case  should  be  made  out  before 
the  wife  can  be  permitted  to  hold  property 
against  honest  creditors."  We  think  Mrs. 
Levi  brought  herself  within  the  most  strin- 
gent rule  applicable  in  such  cases,  and  sus- 
tained her  claim  of  $6,000  by  proof  that  was 
both  clear  and  satisfactory.  In  fact,  it  is 
not  clear  how  under  the  circumstances  she 
could  have  proved  her  claim  by  a  higher  de- 
gree of  proof,  except  the  whole  transaction 
had  been  in  writing.  Her  claim  was  for  mon- 
ey secured  from  Snellenburg  on  a  mortgage 
of  her  real  estate  in  WlUiamsport  and  loaned 
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to  ber  husband  David  Levi,  her  son,  testi- 
fied that  the  money  was  raised  on  the  mort- 
gage of  her  separate  property,  and  that  It 
went  Into  her  husband's  business.  He  was 
the  manager  of  his  father's  business,  and 
therefore  had  an  opportunity  to  know  about 
the  facts  of  which  he  testified.  He  further 
testified  that  the  mortgage  was  paid  by  Mrs. 
Levi  after  her  husband's  death  out  of  money 
which  she  received  from  a  life  Insurance  pol- 
icy carried  by  Levi  In  her  favor.  The  tes- 
timooy  of  David.  Levi  was  not  Impeached  by 
any  witness,  nor  by  any  fact  except  his  rela- 
tionship to  the  Interested  parties.  His  testi- 
mony was  corroborated  by  the  production  of 
the  bond  and  mortgage,  a  letter  of  Snellen- 
burg  acknowledging  the  receipt  of  the  money 
from  Mrs.  Levi,  and  the  record  satlsfnctlon 
Of  the  mortgage  after  Levi's  death.  There 
was  nothing,  save  the  relationship  of  the 
parties,  to  discredit  any  part  of  this  testi- 
mony. Every  opportunity  was  given  the  ap- 
pellees to  cross-examine  David  Levi  and  to 
produce  testimony  to  defeat  the  claim  of 
Mrs.  Levi,  and  to  discredit  the  proof  Intro- 
duced In  its  support.  The.  mortgage  rec- 
ords of  Incoming  county,  the  life  Insurance 
company,  and  the  testimony  of  Snellenburg 
were  all  available  to  the  appellees  as  evidence 
If  they  desired  to  Impeach  the  claimant's  tes- 
timony. If  David  Levi  was  testifying  false- 
ly as  to  the  insurance  policy  and  the  money 
received  on  It,  or  as  to  the  mortgage  transac- 
tion, the  sources  of  Information  were  open 
to  the  appellees  by  which  they  could  have 
easily  discovered  the  fact  It  was  quite  nat- 
ural for  David  Levi  to  act  for  his  mother  in 
all  these  transactions,  and  the  fact  Is  not  In 
itself  sufllcient  to  discredit  his  testimony,  es- 
pecially as  he  gave  the  data  which  enabled 
the  appellees  to  verify  the  truth  or  falsity 
of  his  testimony.  He  gave  a  detailed  state- 
ment as  to  the  loan  by  Snellenburg,  how  It 
was  secured,  and  how  It  was  paid  In  addition 
to  the  written  evidence  sustaining  the  claim. 
Mrs.  Levi  cannot  testify,  her  lips  are  sealed, 
'  and  the  testimony  in  the  case  shows  that 
David. Levi  knew  for  whoqa  and  for  what 
purpose  the  money  was  borrowed  from  Snel- 
lenburg. Acting  as  the  agent  of  his  mother, 
he  also  knew  about  the  life  policy,  the  re- 
ceipt of  the  money  on  it,  and  the  payment 
of  the  Snellenburg  mortgage.  As  we  have 
said,  the  evidence  In  support  of  Mrs.  Levi's 
claim  is  not  contradicted  by  either  parol  or 
record  evidence.  It  shows  the  loan  to  Levi, 
and  It  also  shows  that  the  source  from  which 
Mrs.  Levi  obtained  the  money  to  make  the 
loan  waa  not  her  husband  nor  her  husband's 
estate.  It  Is  not  material  whether  she  own- 
ed the  real  estate  upon  which  the  mortgage 
was  placed  In  view  of  the  fact  that  the  mort- 
gage was  satisfied  out  of  Mrs.  Levi's  own 
funds,  the  money  she  received  on  the  life 
policy  of  her  husband.  The  two  material 
questions  in  the  case  are  whether  there  was 


a  loan  by  Mrs.  I/evl  to  her  husband,  and 
whether  the  loan  was  made  by  her  from 
money  other  than  that  received  from  ber 
husband.  The  uncontradicted  evidence  In 
the  case  answers  both  questions  In  the  af- 
firmative. 

The  appeal  of  David  Levi,  executor,  at 
No.  30,  January,  term,  1909,  is  dismissed, 
and  the  decree  as  to  him  Is  affirmed.  In  the 
appeal  of  Hermlne  Levi  at  No.  29,  January 
term,  1909,  the  second  assignment  of  error  is 
sustained  as  to  the  claim  of  $6,000,  which 
Is  directed  to  be  allowed,  and,  with  this  modi- 
fication, the  decree  Is  affirmed. 

(m  Pa.  IM) 

NOBLB  V.  POLICE  BENEFICIARY  ASS'N. 

(Supreme   Court  of  Pennsylvania.     April   12, 
1909.) 

1.  Insttbarck  n  783*)— BEiiicrrr  Insubarce— 

RiOHTS    OF   BbNEFICIART. 

A  beneficiary  in  a  benefit  certificate  has, 
during  the  lifetime  of  the  member,  merely  an 
expectancy,  which  does  not  become  a  vested 
right  until  death  of  assured. 

[Eid,  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1919:   Dec.  Dig.  {  783.*] 

2.  INSUBARCB  (}  782*)— Bbrefit  lRS178AirC»— 

Change  of  Beneficiary. 

A  member  of  a  benefit  association  named 
his  sister  as  beneficiary.  On  marrying  he  sur- 
rendered the  certificate,  and  obtained  a  new 
certificate,  wherein  the  wife  was  named  as  bene- 
ficiary. Held  that,  on  the  member's  death,  his 
wife  had  sole  interest  in  the  proceeds  of  the 
certificate,  though  a  bjr-Iaw  of  the  association 
provided  that  the  certificate  should  be  traiw- 
terred  onl^  on  the  consent  of  the  beneficiary, 
and  the  sister  did  not  in  fact  consent ;  the 
Insured  having  retained  the  certificate  in  hia 
possession  during  his  lifetime. 

{E2d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  IMS;   Dec.  Dig.  {  782.*] 

3.  INSUBANCE  (J  781*)— Benefit  Inbubarcb^ 
Tbansfeb  of  Cebtificates. 

A  benefit  association  may  waive  its  by> 
laws  as  to  transfers  of  the  benefit  certificate, 
without  any  person  having  a  right  to  complain 
thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  781.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Annie  M.  NoUa  against  tke 
Police  Beneficiary  Association.  From  a  de- 
cree distributing  fund  paid  into  court,  Mar- 
gery £.  Dlttmer,  Intervening  claimant,  ap- 
peals.  Affirmed. 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  BROWN.  MESTREiSAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

James  Collins  Jonea,  for  appellant  Joseph 
P.  Gaffney  and  Thomas  F.  McNlcbol,  for  ap- 
pellee. 

BROWN,  J.  This  contest  Is  over  tiie  pro- 
ceeds of  a  beneficial  certificate  Issued  by  the 
Police  Beneficiary  Association,  of  the  city 
of  Philadelphia,  to  James  Noble,  one  of  Its 
members.     On   April  20,   1907,   It  Issued  a 
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certlflcate  to  blm.  In  which  Margery  E.  Dltt- 
mer,  bis  slater,  was  named  as-  the  beueflciary. 
He  retained  this  certlflcate  in  his  possession 
nntU  December  23,  1907,  when  he  surrender- 
ed It  to  the  association,  and,  on  his  applica- 
tion for  another  In  lieu  of  it,  the  one  under 
which  the  appellee,  his  widow  claims  was  is- 
sued to  him.  In  this  she  is  named  as  the 
beneficiary.  He  died  January  22,  1908,  and 
suits  were  brought  against  the  association  by 
his  widow  and  sister,  each  claiming  the  fund. 
The  association  was  ready  to  pay  it  to  the 
one  entitled  to  receive  it,  and,  disclaiming  all 
Interest  in  It,  leave  was  granted  to  pay  It 
Into  court  There  being  no  disputed  facts, 
a  rule  to  show  cause  why  it  should  not  be 
paid  to  Annie  M.  Noble,  the  widow,  was  made 
aI>8olnte.  From  this  the  sister  has  appealed, 
her  ground  of  complaint  being  that  the  cer- 
tificate naming  the  wife  as  the  beneficiary 
was  inTSlid  as  against  the  one  in  which  she 
had  been  named  as  beneficiary,  because  is- 
sued in  violation  of  a  provision  of  a  by-law 
of  the  association  that  "a  member  may  trans- 
fer his  certificate  heretofore  issued  either  to 
his  wife,  child  or  children,  heirs  at  law,  par- 
ent or  parents,  affianced  wife,  or  the  person 
or  persons  dependent  upon  the  member,  con- 
sent in  writing,  however,  to  be  first  bad  of 
all  the  living  beneficiaries  named  therein, 
excepting,  however,  that  when  a  certificate 
has  been  made  payable  to  a  member's  parent 
or  parents,  and  such  member  subsequently 
marries,  the  member  can  substitute  the  name 
of  bis  wife,  and  this  without  the  consent  of 
the  parent  or  parents  named  In  the  certifl 
cate,  and  excepting  also,  however,  as  herein- 
after provided." 

A  beneficiary  named  in  a  certlflcate  or 
policy  Issued  by  a  beneficial  association  ac- 
quires no  vested  Interest  In  It,  nor  a  right 
to  anything,  during  the  lifetime  of  the  mem- 
ber to  whom  it  is  issued,  but  merely  an  ex- 
pectancy, which  does  not  become  a  vested  or 
absolute  right  to  the  proceeds  of  the  certifi- 
cate or  policy  until  the  death  of  the  assured. 
Fischer,  to  Fse.  v.  American  Legion  of  Honor, 
168  Pa.  279,  31  AH.  1089;  Brown  v.  Ancient 
Order  of  United  Workmen,  208  Pa.  101,  67 
Atl.  176;  Supreme  Conclave,  Royal  Adelphla, 
V.  Cappella  et  al.  (C.  C.)  41  Fed.  1.  In  this 
latter  case  it  was  said  by  Brown,  Circuit 
Jnstlce:  "In  case  of  an  ordinary  policy  the 
right  of  the  person  for  whose  benefit  a  policy 
Is  issued  cannot  be  defeated  by  the  separate 
or  joint  acts  of  the  assured  and  the  company, 
wlthont  the  consent  of  the  beneficiary  (Bliss, 
Ins.  {  818),  while  it  Is  entirely  well  settled 
that  In  cases  of  this  description  the  benefici- 
ary has  no  vjested  Interest  In  the  benefit  cer- 
tificate until  the  death  of  the  Insured  mem- 
ber." During  the  lifetime  of  a  member  of 
a  beneficial  association  to  whom  a  beneficial 
certlflcate  Is  Issued  the  beneficiary  named  In 
It  la  a  mere  volunteer,  having  no  contractual 
relations  either  with  the  association  or  the 
assured.  The  contract  Is  between  the  asso- 
ciation and  Its  member  alone.  The  first 
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contract  between  Noble  and  the  Policei  Ben- 
eflclaiy  Association  was  for  the  payment  to 
Margery  E.  Olttmer,  upon  bis  death,  of  the 
amount  of  the  assessments  collected  from  the 
members,  provided  that  at  the  time  of  bis 
death  he  should  be  a  member  in  good  stand- 
ing, and  she  continued  to  be  his  designated 
beneficiary.  He  might  at  any  time  have  al- 
lowed the  first  certificate  to  become  null 
and  void  by  neglecting  to  pay  assessments 
levied  upon  it  This  Is  one  of  the  conditions 
of  the  certificate  Issned  to  bim;  and.  If  he 
had  allowed  it  to  lapse,  the  sister  would  have 
had  no  ground  of  complaint,  either  against 
him  or  the  ussoclatton.  He  did  not  "transfer" 
the  certificate  to  another  without  the  con- 
sent of  the  beneficiary  named  In  it,  to  whom 
it  had  not  been  delivered,  bnt,  still  having 
possession  of  it,  surrendered  it  to  the  associa- 
tion. He  then  made  application  for  a  new 
certlflcate,  and  a  new  contract  was  entered 
into  between  him  and  the  association,  in 
pursuance  of  which  the  certlflcate  was  Issued 
to  him,  naming  bis  wife  as  the  beneflclary. 
Of  this  the  sister  could  not  have  complained, 
for  she  had  no  vested  right  under  the  cer- 
tificate which  was  surrendered.  Even  if  the 
issuing  of  the  second  certificate  Is  to  be  re- 
garded as  a  violation  of  the  by-laws  of  the 
association,  it  would  be  estopped  from  ques- 
tiouiug  the  regularity  of  that  certificate,  for, 
by  Issuing  it  it  waived  all  provisions  in  the 
by-laws  as  to  transfers.  If  those  by-laws 
were  not  complied  with,  ca;D  this  appellant 
raise  any  question  as  to  their  violation?  As 
stated,  the  certificate  was  never  delivered 
to  her,  and,  before  the  time  that  she  had  ac- 
quired any  rights  under  it,  it  was  returned 
to  the  association.  If  the  second  one  was  is- 
sued in  disregard  of  the  by-laws  of  the  as- 
sociation, tbat  disregard  prejudiced  no  rights 
of  the  appellant  for  she  had  no  rights  at 
that  time.  The  by-laws  were  made  solely  for 
the  convenience  and  protection  of  the  asso- 
ciation. Regnlatlons  concerning  the  method 
of  changing  beneflciarles  are  adopted  for  the 
protection  of  the  society,  and  if  it  has,  by 
waiver  or  estoppel,  lost  the  right  to  object 
to  a  change  in  the  name  of  the  t^neficiary, 
no  one  else  may  raise  that  objection;  and. 
If  a  change  of  beneflciarles  has  actually  been 
consummated  and  acted  on  by  the  society  in 
the  member's  lifetime,  the  original  benefici- 
ary has  no  standing  to  attack  the  change, 
because  not  made  in  compliance  with  the  reg- 
ulations of  the  society.  See  cases  cited  in 
29  Cyc.  p.  135. 

In  our  state,  in  the  recent  case  of  Pennsyl- 
vania Railroad  Company  v.  Wolfe,  203  Pa. 
269,  52  Atl.  247,  we  held  that  such  rules  are 
for  the  protection  of  the  association,  and  If 
it  waives  its  rights,  or  does  not  claim  them 
under  such  rules,  no  one  else  can  take  its 
place.  Among  other  cases  there  cited  and  ap- 
proved is  Titsworth  V.  Tltsworth,  40  Kan. 
571,  20  Pac.  213,  in  which  the  association 
waived  a  provision  that  no  change  of  a  ben- 
efldary  should  be  valid,  or  have  any  binding 
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force  or  effect,  nnleas  made  In  accordance 
with  certain  requirements  In  the  constitution 
of  tbe  grand  lodge.  The  new  beneficial  cer- 
tificate. Issued  In  disregard  of  the  constitu- 
tional reqolrements,  was  upheld  in  a  con- 
troversy with  the  flrat-named  beneficiary  over 
the  proceeds  of  the  certificate,  tbe  court  say- 
ing: "In  the  determination  of  the  various 
questions  arising  in  this  case,  It  must  be  con- 
stantly borne  in  mind  that  the  Ancient  Order 
of  United  Workmen,  the  association  that  Is- 
sued the  benefit  certificate,  Is  no  longer  a 
party,  and  is  not  tailing  any  part  in  the  liti- 
gation. It  has  paid  the  money  into  court, 
and  has  been  released  from  all  obligation 
respecting  It  This  payment,  however,  is  an 
admission  on  its  part  that  the  benefit  certifi- 
cate was  rightfully  Issued,  and  hence  all  con- 
tention as  to  whether  its  rules  and  regula- 
tions respecting  these  matters  had  been  com- 
plied with  is  out  of  tbe  case,  and  Is  entirely 
disposed  of.  We  mean  by  this  to  assert  that 
when  the  association  issues  a  certificate,  or 
changes  the  beneficiary,  ail  questions  as  to 
whether  it  is  done  or  not  in  accordance  with 
their  rules  and  regulations  are  concluded." 

The  appellant  having  no  right  or  Interest 
of  any  kind  which  the  association  was  bound 
to  regard  at  the  time  it  accepted  from  Noble 
the  first  policy  issued  to  him  and  Issued  the 
second,  the  order  of  the  court  below  is  af- 
firmed. 

(224  Pa.  S75) 

MAHANOT  CITY,  S.,  G.  ft  A,  ST.  RT.  CO. 
et  al.  v.'ASHLANP  BOROUGH  et  aL 

(Supreme   Court   of   Pponsylvaoia.     April    12, 
1909.) 

Street  Raiiaoads  ({  57*)— Pa  vino  Stbeet»— 
Rights  of  Stbeet  Cab  Cohfanies  —  In- 
junctiow. 

Equity  will  not  enjoin  a  mnnlcipallty,  at 
the  snit  of  a  street  railway  company,  from  pav- 
ing a  street  in  a  particular  way  for  the  better 
accommodation  of  the  public,  thouKh  the  paving 
will  increase  the  difficulty  of  operating  the 
street  cars  when  weather  conditions  are  bad. 

(Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  57.*] 

Appeal  from  Court  of  Common  Pleas, 
Schuylkill  County. 

Bill  by  the  Mahanoy  City,  Shenandoah, 
Girardvllle  &  Ashland  Street  Railway  Com- 
pany and  another  against  Ashland  Borough 
and  others.  From  a  decree  dismissing  tbe 
bill,  plaintiffs  appeal.    Affirmed. 

The  conclusion  of  law  referred  to  in  the 
opinion  of  the  Supreme  Court  was  as  fol- 
lows: "That  tbe  defendant  borough's  con- 
trol over  and  right  to  Improve  its  streets  by 
paving  is  above  any  privilege  plaintiff  com- 
pany may  have  under  its  ordinance,  and 
that,  tbe  proposed  paving  being  for  the  bene- 
fit and  advantage  of  the  said  community  and 
traveling  public,  it  cannot  be  restrained  by 
plaintiff." 


Argued   before    BROWN,   MBSTRBZAT, 
POTTER,  BLKIN,  and  STEWART,  JJ. 

R.  H.  Koch  and  F.  3.  Laubenstein,  for  ap- 
pellants.   M.  M.  Burke  and  W.  G  Devltt,  for 

appellees. 

PER  CURIAAL  Counsel  for  appellants 
fairly  criticise  tbe  statement  In  the  oplnlMi 
of  the  court  below  that  It  is  not  alleged  in 
the  bill  nor  contended  by  complainants  that 
the  proposed  paving  of  Centre  street  up  to 
the  rails  of  the  Mahanoy  City,  Shenandoah. 
Girardvllle  ft  Ashland  Street  Railway  Com- 
pany will  render  It  impossible  to  operate  its 
cars  upon  the  said  street.  There  Is  an  aver- 
ment In  the  eighth  paragraph  of  the  bill 
that  by  tbe  paving  of  the  street  up  to  tbe 
tracks  the  right  of  the  company  to  operate 
cars  will  be  unlawfully  interfered  with  and 
frequently  entirely  prevented;  and  one  of 
the  requests  for  a  finding  of  fact  was  that 
paving  the  street  with  vitrified  brick  against 
or  near  tbe  rails  of  the  track  will  increase 
the  danger  of  operating  the  cars,  and  la 
likely  to  render  such  operation  wholly  im- 
possible when  weather  conditions  are  bad, 
on  account  of  the  slipping  of  the  wheels. 
The  court,  however,  refused  to  find  as  so 
requested.  On  the  contrary.  It  found  that, 
while  the  paving  of  the  streets  will  increase 
the  diUlcnlty  of  operating  tbe  cars  when 
weather  conditions  are  bad,  the  operation 
of  the  cars  will  not  be  rendered  wholly  Im- 
possible. A  fact  found  at  the  request  of  the 
defendants  was  that  the  paving  of  the  street 
is  a  municipal  Improvement  and  betterment. 
Intended  for  tbe  better  and  modern  accom- 
modation of  the  traveling  public. 

On  the  first  conclusion  of  law,  found  at 
the  request  of  tbe  appellees,  the  decree  is 
afflrraed,  and  the  appeal  dismissed,  at  ap- 
pellants' cost 


(m  Pa.  8U) 
WESLEY  V.  SULZER. 

(Supreme   Court  of  Pennsylvania.     April   12, 
1909.) 

1.  Deeds  (S  171*)— Restrictions  as  to  Us*— 
CoNSTBucnoN— Buildings. 

Where  a  restriction  in  a  deed  forbids  the 
erection  of  a  building  over  nine  feet  in  height 
"on  the  rear  end"  of  certain  ground  described, 
the  owner  of  the  land  will  be  enjoined  from 
erecting  a  brick  factory  five  Btories  hish  occupy- 
ing the  entire  space  of  the  lot  in  question 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8f  <i37-M2;    Dec.  Dig.  {  171.*] 

2.  Deeds  (S  171*)— REBrBicnoNS  as  to  Us*— 

(30R8TKUCTION— Bt7II,DIN0B. 

Where  a  restriction  in  a  deed  forbids  the 
erection  of  a  building  more  than  nine  feet  high 
"on  the  rear  end  of  the  lot,"  though  the  words 
are  indefinite  as  to  what  constitutes  the  rear 
end  of  a  lot,  the  grantee  will  lie  enjoined  what 
he  admits  that  he  proposes  to  etect  a  five-story 
building  on  the  entire  lot 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  537-542 ;   Dec.  Dig.  }  171.*] 


•For  otlier  cases  tee  same  topic  and  section  NUMBBR  in  Dec.  &  Am.  Digs.  U07  to  data,  A  Reporter  IndexM 
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Appeal  firom  Court  of  Common  Pleas, 
Philadelphia  Coanty. 

BUI  by  John  S.  Wesley  against  Gustavus 
W.  F.  Sulzer.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Reversed. 

Argued  before  MITOHELLs  C.  J.,  and 
F1BLL,  BROWN,  MESXRESi^AT,  BLKIN,  and 
STEWART,  JJ. 

Charles  S.  Wesley,  for  appellant  John  G. 
Johnson  and  James  Wilson  Bayard,  for  ap- 
pellee. 

BROWN,  3,  In  1829  Frederick  and 
Charles  Graff  were  the  owners  of  a  piece  of 
land  situated  on  the  west  side  of  North 
Eleventh  street,  in  the  city  of  Philadelphia, 
atending  from  a  point  121  feet  south  of 
Vine  street  southwardly  218  feet,  and  thence 
westwardly  183  feet  to  Madison  street, 
bounded  on  the  north  by  Graff,  now  Winter, 
street,  and  on  the  south  by  Branch  alley.  On 
this  lot  of  ground  there  had  been  laid  out, 
parallel  to  Eleventh  .street,  96  feet  west- 
wardly from  it,  an  alley  20  feet  wide,  called 
Brigg  street,  now  known  as  Jessup  street 
Bows  of  residences  were  erected  on  Madison 
street  and  Eleventh  street  The  Graffs  con- 
veyed their  land  to  various  parties,  subject- 
ing each  lot  sold  to  certain  restrictions  in 
favor  of  the  remaining  lots  on  Madison 
street  and  Eleventh  street  These  restric- 
tions were  substantially  the  same  in  each 
grant  That  portion  of  the  Graff  land  facing 
on  Eleventh  street  is  now  composed  of  prem- 
ises Nos.  232  to  254,  inclusive.  On  May  1, 
1829,  by  a  deed  duly  executed  and  recorded, 
the  Graffs  conveyed  to  EUl  B.  Fourestler,  the 
appellant's  predecessor  in  title,  the  premises 
No.  232  North  Eleventh  street  In  the  con- 
veyance it  was  "understood,  conditioned,  and 
agreed  to  by  and  between  the  parties"  that 
the  said  grantee,  "his  heirs  and  assigns, 
shall  and  will  not  at  any  time  hereafter  erect 
or  build  or  permit  or  suffer  to  be  erected  or 
bnilt  on  the  rear  end  of  the  lot  of  ground 
above  described  and  granted  any  building 
or  part  of  a  building  exceeding  nine  feet  in 
height,  and  also  that  they,  the  said  Frederick 
Graff  and  Charles  Graff,  and  their  respective 
heirs  and  assigns,  shall  not  nor  will  not  at 
any  time  hereafter  erect  or  build  or  permit 
or  suffer  to  be  erected  or  built  on  the  rear 
end  of  their  remaining  lots  of  ground  on 
Eleventh  street  or  on  the  rear  ends  of  theh: 
several  lots  of  ground  on  the  east  side  of  the 
said  Madison  avenue  any  building  or  part  of 
a  building  exceeding  nine  feet  in  height  as 
aforesaid."  The  appellant  acquired  title  to 
bis  property  by  deed  dated  November  13, 
1887.  In  1829  and  1831  the  Graffs  conveyed 
to  the  appellee's  predecessors  in  title  prem- 
ises Nos.  252  and  254  North  Eleventh  street 
the  conveyances  containing  the  same  restric- 
tion as  to  the  erection  of  any  building'  or 
part  of  a  building  on  the  rear  end  of  the 
lots  exceeding  nine  feet  in  height  and  cove- 
nants on  ttie  part  of  the  grantors  that  tbey 


would  not  at  any  time  erect  or  bnlld,  or  per- 
mit or  suffer  to  be  erected  or  built,  on  the 
rear  end  of  the  remaining  lots  owned  by 
them  any  building  or  part  of  a  building  ex- 
ceeding nine  feet  in  height  The  appellee  ac- 
quired his  titl^  by  deed  dated  July  17,  1906. 
Under  condemnation  proceedings  all  of  the 
lots  of  ground  fronting  on  Madison  street, 
together  with  the  buildings  erected  thereon, 
have  become  the  property  of  the  Philadel- 
phia &  Reading  Terminal  Railroad  Company, 
and  there  has  been  erected  thereon  a  solid 
elevated  structure  for  the  support  of  its 
railroad.  "That  portion  of  the  premises  for- 
merly owned  by  the  Graffs  fronting  on  Madi- 
son street  la  therefore  not  to  l>e  talcen  Into 
consideration  in  determining  the  rights  of 
the  appellant  On  March  28,  1908,  this  bill 
was  filed,  averring  that  the  appellee,  the 
owner  of  premises  Nos.  252  and  254  North 
Eleventh  street  was  about  to  erect  a  five- 
storied  brick  factory  for  the  manufacture 
of  gas  and  electric  fixtures,  the  said  build- 
ing to  cover  rue  entire  lots  now  owned  by 
him,  and  an  Injunction  was  prayed  lor  to  re- 
strain such  erection  as  being  In  violation  of 
the  building  restrictions  In  the  conveyances 
from  the  Graffs.  Under  the  undisputed 
facts  of  the  case,  the  court  below  refused 
the  injunction  and  dismissed  the  bill,  mainly 
on  the  ground  of  the  indeflnlteness  of  the  re- 
striction, saying  as  to  this:  "There  is  noth- 
ing in  the  restriction  indicating  or  in  any 
way  defining  what  is  meant  by  the  'rear  end' 
of  the  several  lots.  Is  the  'rear  end'  1 
foot  or  20  feet  or  60  feet  in  depth  from  the 
alley?  Is  the  "rear  end'  of  any  different 
depth  on  the  Madison  street  houses  where 
the  lots  are  only  67  feet  in  depth?  There  is 
nothing  in  the  terms  of  the  restrictions  which 
will  enable  a  chancellor  to  declare  to  what 
point  a  building  more  than  9  feet  in  height 
can  be  extended." 

Other  reasons  given  for  dismissing  the  bill 
are  that  for  more  than  21  years  on  some  of 
the  lots  north  of  complainant's  premises  back 
buildings  have  stood  of  a  greater  height  than 
9  feet,  extending  to  from  10  to  25  feet  from 
the  rear  end  of  the  lots;  that,  when  the  com- 
plainant bought  in  1897,  he  was  bound  to 
take  notice  of  the  existence  of  these  back 
buildings  which  might  be  in  violation  of  the 
restrictions;  that  his  premises  are  more  than 
150  feet  away  from  respondent's,  and  he  has 
not  shown  he  will  suffer  any  special  dam- 
ages by  reason  of  the  erection  of  any  build- 
ing on  respondent's  premises;  that  the  neigh- 
borhood Is  entirely  changed,  and,  from  being 
one  of  residences  for  which  abundance  of 
light  and  air  were  of  importance.  It  has  be- 
come a  business  one,  where  use  of  all  the 
ground  for  business  purposes  is  the  most 
beneficial  use  to  which  the  premises  of  the 
several  owners  can  be  put  But  these  rea- 
sons are  not  to  avail  the  appellee  if  what  he 
now  proposes  to  do  Is  an  unequivocal  viola- 
tion of  a  building  restriction  placed  upon  his 
premises  tor  the  benefit  of  every  lot  owner 
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south  of  him,  who,  with  him,  traces  title  to 
the  Graffs. 

Whether  the  words  "the  rear  end  of  the 
lot"  are  too  vagne  and  Indefinite  to  restrain 
•the  erection  of  a  bnlldlng  some  feet  distant 
from  the  western  line  of  appellee's  premises 
Is  not  the  qnestion  now  before  va.  We  are 
not  now  to  determine  what  Is  embraced  In 
the  rear  end  of  the  appellee's  lots,  or  npon 
what  parts  of  them  he  may  pat  tip  bnlldlngs 
of  a  greater  height  than  nine  feet  What  he 
admits  that  he  proposes  to  do  Is  to  erect  a 
brick  factory,  five  stories  high,  for  the  manu- 
facture of  gas  and  electric  fixtures,  which 
shall  occupy  the  entire  space  of  the  lots  now 
owned  by  him,  38  feet  on  Eleventh  street, 
38  feet  on  Brlgg  street,  and  96  feet  In  depth 
on  Graff  street.  That  this  Is  a  violation  of 
the  building  restriction  placed  upon  his 
premises,  and  of  the  covenants  of  his  gran- 
tors, cannot  be  questioned.  When  he  builds 
up  to  and  on  the  western  or  rear  line  of  his 
lots,  he  Is  clearly  doing  that  which  Is  for- 
bidden in  his  title,  and  In  the  face  of  what 
he  would  do  the  words  "rear  end  of  the  lot" 
are  not  Indefinite.  The  complainant's  prop' 
erty  Is  still  a  residence,  occupied  by  a  ten- 
ant, for  the  benefit  of  which  the  building 
restriction  was  placed  on  each  lot  sold  by 
the  Graffs,  and  It  Is  not  to  be  utterly  disre- 
garded by  the  appellee  without  the  consent 
of  the  appellant. 

The  decree  of  the  court  below  Is  reversed, 
the  bill  Is  reinstated,  and  It  is  now  ordered, 
adjudged,  and  decreed  that  the  appellee  be 
perpetually  restrained  from  erecting  the 
bnlldlng  described  in  the  fifth  paragraph  of 
appellant's  bill,  the  costs  below  and  on  this 
appeal  to  be  paid  by  the  appellee. 


(SM  Fa.  tZ8) 

GBIESEMEB   t.    SCBUBBAN   EI<ECTRIC 
CO. 

(Supreme  Court  of  Pennsylvania.     April   12, 
1909.) 

L  Trial  (J  262*)  —  iNSTBtronoirs  —  Inoow- 

8IBTENT  Requests. 

Where  defendant  asked  for  a  bindine  in- 
struction because  of  failure  of  evidence  of  any 
negligence  which  was  the  proximate  cause  of 
tile  injury,  and  the  only  instruction  on  this  snb- 
ject  asked  for  was  by  a  point  for  a  cbatge  in- 
volving also  the  question  of  contributory  negli- 
gence, and  it  could  not  have  been  affirmed  with- 
out passing  on  the  latter  qnestion,  there  was 
no  error  in  refusing  the  point. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  f  262.*] 

2.  Mastteb  and  Servant  (|  246*)— In^trsT  to 
Servant  —  Contbibutobx   Neqlioxncx  — 

AOrS  IN  EttXBOENCIES. 

A  master  employed  by  a  street  railway 
company  to  erect  trolley  poles  on  a  public  high- 
way worlced  under  an  electric  light  coinpany'& 
wires  whose  insulation  had  worn  off.  One  of 
the  trolley  poles  was  accidentally  brought  In 
contact  with  the  wire,  and,  without  time  for  re- 
flection, plaintifTs  intestate  put  his  arm  around 
the  pole  to  lower  i\,  and  was  killed.  Held, 
that  he  cannot   be  charged   with   contributory 


negligence  in  falling  to  protect  himself  by  the 
use  of  rubber  gloves  which  liad  l>een  furnished 
him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser\ant,  Cent  Dig.  H  789-784;    Dec.  Dig.  i 

Appeal    from    Court   of   Oonunoa   Pleas, 

Philadelphia  County. 

Action  by  Sophia  Griesemer  against  the 
Suburban  Electric  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Defendant  presented  these  points: 

"(2)  The.  uncontradicted  evidence  is  that 
the  plaintifTs  husband  had  been  provided 
with  rubber  gloves  for  the  purpose  of  pro- 
tecting himself  against  injury  from  an  elec- 
tric shock,  and  that  he  failed  to  protect 
himself  at  the  time  of  the  accident  by  the 
use  of  these  rubber  gloves.  His  own  negli- 
gence, therefore,  contributed  to  the  accident, 
and  your  verdict  must  be  for  the  defendant 
Answer:  To  which  I  answer  that,  if  yoa 
find  that  the  use  of  these  rubber  gloves 
would  have  been  protective  xmder  the  cir- 
cumstances, the  point  should  be  affirmed. 

"(3)  The  proximate  cause  of  the  death  of 
the  plaintiff's  husband  was  his  use  of  an  un- 
usual and  unsafe  method  of  erecting  tlie 
trolley  pole,  and  his  failure  to  observe  pre- 
cautions that  would  have  protected  Iiim  from 
injury.  The  defendant  was  not  bound  to 
anticipate  that  Its  wires  might  be  disturbed 
in  this  manner,  and  your  verdict  must  be  for 
the  defendant  Answer :  In  answer  to  points 
I  am  under  the  law  obliged  merely  to  affirm 
or  deny  them  without  more,  and,  as  I  can- 
not afBrm  this,  I  decline  to  charge  it" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWABT,  JJ. 

B.  Stuart  Smith  and  Charles  E.  Morgan, 
for  appellant  J.  Edgar  Butler  and  Charles 
F.  Warwick,  for  appellee. 

FELL,  J.  The  plalntltTs  husband  was  the 
foreman  of  a  gang  of  men  employed  by  a  street 
railway  company  to  erect  iron  poles  to  sup- 
port trolley  wires.  At  the  time  of  the  accident 
that  caused  his  death  he  was  superintending 
the  erection  of  poles  at  the  side  of  a  street 
directly  under  the  electric  light  wires  of  the 
defendant  the  Suburban  Electric  Company, 
which  were  30  feet  above  the  sidewalk.  In 
erecting  a  pole  a  rope  sling  was  placed  near 
its  middle,  and  it  was  raised  by  means  of  a 
block  and  tackle  attached  to  a  tower  wagon, 
and  the  lower  end,  which  was  kept  near  the 
ground,  was  guided  to  the  hole  in  which  it 
was  to  be  placed.  The  sling  had  been  put 
too  near  the  bottom  of  a  pole,  and,  when  the 
pole  was  raised,  it  did  not  have  the  right 
inclination;  the  lower  end  being  too  high. 
The  deceased  and  one  of  his  assistants  put 
their  arms  around  this  end  to  lower  it  by 
their  own  weight  This  brought  the  top  of 
the  pole   In   contact  with   the  defmdant's 
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-wires,  and  It  became  charged  with  the  elec- 
tric current  There  was  testimony  on  behalf 
of  the  plalntltr  that  tended  to  show  that  the 
insulation  of  the  wire  bad  become  defective 
by  long-contlnned  exposure  and  use,  and  that 
the  defects  were  so  apparent  as  to  charge 
the  defendant  with  constructive  notice  of 
them.  And  there  was  testimony  from  which 
the  Jury  might  have  found  that  the  death  of 
the  plaintiff's  husband  was  caused  by  his 
negligence  in  not  Insulating  the  top  of  the  pole 
by  fastening  around  It  a  nonconducting  ma- 
terial and  In  not  protecting  himself  by  the 
use  of  rubber  gloves,  with  which  he  was  pro- 
vided by  his  employer  and  which  he  bad  tak- 
en off  a  few  minutes  before  the  accident 

Whether  the  defendant  was  entitled  to 
binding  Instructions  In  Its  favor  because  of 
the  failure  of  proof  of  any  negligence  on  its 
part  that  was  the  proximate  cause  of  the  ac- 
cident is  a  question  not  raised  by  the  record 
of  the  trial.  The  only  instruction  asked  for 
on  this  subject  was  by  a  point  for  charge, 
which  Involved  also  the  question  of  contribu- 
tory ne'gligence.  It  could  not  have  been  af- 
flrmed,  nor  conid  Judgment  have  been  enter- 
ed non  obstante  veredicto  without  passing 
on  the  latter  question.  This  could  not  have 
been  done  in  the  alwence  of  proofs  so  certain 
and  direct  that  the  court  could  have  said 
that  the  facts  alleged  were  established  be- 
yond doubt  The  plaintiff's  case  as  made  out 
did  not  show  contributory  negligence.  The 
defendant's  proofs  as  to  It  depended  on  the 
credibility  of  its  witnesses  and  the  conclu- 
sions to  be  drawn  from  their  testimony.  If 
the  deceased  had  been  working  with  or 
among  highly  cliarged  electric  wires  withont 
the  use  of  gloves,  negligence  could  have  been 
imputed  to  him.  But  he  was  working  on  a 
public  highway  80  feet  under  the  wires  with 
which  the  pole  was  accldently  brought  In  con- 
tact and  he  was  called  upon  to  act  In  an 
emergency  suddenly  arising  without  time  for 
teflectlon. 

The  Judgment  Is  affirmed. 

(iM  Pa.  a3) 

SAMUEL  HANO  CO.  t.  BANC  et  aL 

(Supreme  Court  of  Pennsylvania.     March  29, 
1909.) 

L  Trusts  (|  156*)— ExjBcinwM  ab  TausTEia— 
IdABiurr  or  "niTrsTKEs. 

Testator  left  his  estate,  inclndiiic  stock  In 
a  foreign  corporation,  to  his  executois  In  tract. 
The  executors  filed  their  account  and  a  decree 
was  rendered  awarding  the  stock  to  them  as 
tmstees.  The  court  of  the  state  In  which  the 
corporation  was  organised  thereafter  levied  an 
assessment  against  the  ezecntora.  Held  no 
ground  for  Judgment  in  the  state  against  the 
trustees. 

I  Ed.  Note.— ror  other  cases,  see  Trusts,  Dee. 
g.  i  166.*] 

2.  EXECDTOSS  AHD  Administbatobs  (|  613*)— 
DTBrrBiBxrnoN— LiABiLiTT  roB  Debts  or  fils- 

TATB. 

Where,  on  settlement  of  an  executor's  ac- 
eonnt  (hares  of  stock  are  awarded  to  trustees. 


dI; 


the  decree  awarding  the  stock  cannot  l>e  im- 
peached collaterally,  and  while  it  stands  the 
stock  in  tlte  bands  of  the  trustees  is  discharged 
from  liability  for  any  indebtedness  of  the  estate. 
[Ed.  Note.— For  other  cases,  see  Ezacntors 
and  Administrators,  Dec.  Dig.  S  618.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  by  the  Bamud  Hano  Company 
against  Aaron  B.  Hano  and  others,  trustees 
under  the  will  of  Louis  Hano.  From  an  or- 
der discharging  rule  for  Judgment  for  want 
of  a  sufficient  affidavit  of  defense,  plaintiff 
appeals.   Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  MBSTRBZAT,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

Stevens  Heckscher,  for  appellant  John  O. 
Johnson  and  Fnrth  &  Singer,  for  appellees. 

STEWART,  J.  By  a  decree  of  a  New 
Hampshire  court  made  January  8,  1906,  an 
assessment  was  levied  upon  the  shares  of 
stock  of  an  Insolvent  coriioratlon  of  that 
state  for  the  payment  of  the  debts  of  the 
corporation.  One  Louis  Hano,  a  citizen  of 
this  state,  was,  at  the  time  of  his  death;, 
December  14, 1SB7,  the  owner  of  5,100  shares. 
These  shares  were  included  In  the  general 
assessment  and  were  assessed  as  held  by 
"Aaron  R.  Hano,  Rachel  Hano,  and  Samuel 
Cohen,  executors  of  the  will  of  Louis  Hano, 
of  Philadelphia,  Pa."  The  amount  of  this 
particular  assessment  was  $10,200,  and  the 
present  action  was  brought  by  the  receiver 
of  the  corporation,  in  the  name  of  the  cor- 
poration, against  these  defendants  for  its 
recovery.  If  the  action  were  for  the  recov- 
ery of  an  assessment  made  against  these  de- 
fendants, or  if  it  were  against  the  legal  rep- 
resentatives of  the  estate  of  Louis  Hano. 
deceased,  the  several  very  interesting  ques- 
tions involving  the  regularity  and  enforcl- 
blllty  within  this  Jurisdiction  of  the  foreign 
decree  sued  on,  and  which  were  so  ably  dis- 
cussed on  the  argument  would  necessarily 
be  for  our  consideration  and  determination; 
hat  we  face  neither  of  these  conditions.  The 
assessment  was  not  made  against  the  de- 
fendants, nor  are  they  brought  into  court  as 
the  executors  of  the  will  of  Louis  Hano,  but 
as  "tmatees  under  the  will  of  Louis  Hano, 
deceased."  The  plaintiffs  would  derive  li- 
ability on  their  part  as  trustees  from  the  fol- 
lowing facta  which  are  recited  In  the  third 
paragraph  df  the  statement  of  claim  filed: 
"At  the  time  of  his' death,  said  Louis  Hano 
was  the  owner  of  five  thousand  one  hun- 
dred (5,100)  shares  of  stock  of  said  Samuel 
Hano  Company,  and  by  his  last  will  and 
testament  dated  August  19,  1897,  and  a 
codicil  thereto  dated  Novemlier  12,  1897, 
and  recorded  in  the  office  of  the  register  of 
wills  of  Philadelphia  county.  In  Will  Book 
196,  pp.  569,  etc.,  bequeathed  and  devised  all 
his  property.   Including  the  aforesaid  stock. 
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to  his  executors,  Aaron  R.  Hano,  Rachel 
Hano,  aud  JSauiuel  Cohen,  in  trust  for  the 
uses  and  purposes  declared  In  his  said  will 
and  codicIL  Said  will  and  codicil  were  duly 
probated  before  the  register  of  wills  of  Phil- 
adelphia county,  state  of  Pennsylvania,  and 
the  said  Aaron  R.  Hano,  Rachel  Hano,  and 
Samuel  Cohen  duly  qualified  as  executors 
of  the  estate  of  said  Louis  Hano,  deceased. 
Said  executors  duly  filed  their  account,  and 
by  an  adjudication  of  the  orphans'  court  of 
Pblladelpbia  county,  state  of  Pennsylvania, 
dated  March  17,  1899,  in. said  estate  of  Louis 
Hano,  deceased.  No.  659,  October  term,  1897, 
all  of  the  aforesaid  shares  of  stock  were 
awarded  to  the  accountants,  the  said  Aaron 
R.  Hauo,  Rachel  Hano,  and  Samuel  Cohen, 
as  trustees  (the  defendants  herein),  for  the 
further  uses  and  trusts  declared  in  said  will. 
Said  stock  continued  to  be  held  by  defend- 
ants as  trustees  up  to  the  time  of  and  sub- 
sequent to  the  levying  of  the  assessment  of 
$2  per  share  aforesaid  and  Is  still  held  by 
said  trustees." 

Had  the  decree  of  the  New  Hampshire 
court  ordering  the  levy  of  an  assessment 
been  directed  against  the  defendants  as  trus- 
tees owning  or  holding  the  stock,  the  facts 
above  stated  would  be  pertinent,  and  quite 
Bufllcient,  other  things  being  equal,  to  Impose 
liability  on  the  estate  In  their  hands;  but 
the  decree  established  an  Indebtedness  of 
Hano,  and  Involved  bis  estate  only.  The. de- 
fendants, as  trustees,  stand  in  no  relation, 
at  least  no  representative  relation,  to  the  es- 
tate of  Hano.  The  funds  they  bold,  and 
which  they  are  answerable  for,  were^  It 
Is  true,  derived  from  the  estate  of  Hano; 
but  they  ceased  to  be  any  part  of  that  estate 
when  they  were  awarded  to  and  received  by 
the  defendants  under  a  decree  of  distribution 
in  the  adjudication  of  the  account  of  the  ex- 
ecutors. If  for  any  reason  they  can  yet  be 
made  answerable  for  any  unsatisfied  indebt- 
edness of  the  estate  of  Hano,  It  Is  quite  cer- 
tain that  no  such  recovery  can  be  reached 
through  a  common-law  action  brought  by  the 
creditor  against  the  trustees.  Yet  this  would 
be  the  result  were  the  present  action  to  be 
sustained.  The  debt  here  sought  to  be  re- 
covered is  the  debt  of  Hano  fixed  and  estab- 
lished by  the  decree  against  the  estate.  Even 
conceding  that  there  may  be  equitable  rea- 
sons why  the  estate  in  the  hands  of  these 
trustees  should  be  held  liable  for  Its  pay- 
ment, these  can  only  avail  as  they  are  as- 
serted In  a  proceeding  for  a  review  of  the 
adjudication  tinder  which  the  trustees  held. 
So  long  as  the  decree  upon  that  adjudication 
stands,  It  may  not  be  Impeached  collateral- 
ly or  circumvented,  and  these  defendants 
will  continue  to  bold  the  funds  awarded  them 
thereunder  discharged  of  liability  for  any 
indebtedness  of  the  estate  of  Louis  Hano. 
The  fact  that  the  Individual  trustees  were 
executors  of  the  will  as  well  is  a  matter  of 


no  significance.  When  they  settled  their  ac- 
count as  executors,  their  functions  as  ex- 
ecutors ceased  so  far  as  concerned  the  estate 
accounted  for  and  distributed.  Thereafter 
they  continued  to  act  as  trustees,  not  by  rea- 
son of  the  fact  that  they  had  been  executors, 
but  by  virtue  of  the  appointment  contained 
in  the  will.  The  learned  judge  of  the  court 
below  in  his  opinion  dismissing  the  motion 
for  Judgment  for  want  of  sutficient  affidavit 
of  defense  states  the  case  In  a  paragraph: 
"Here  then,"  he  says,  "Is  an  action  In  which 
It  is  attempted  to  recover  money  from  cer- 
tain persons  acting  In  one  capacity  on  the 
basis  of  the  decree  of  a  court:  in  another 
state  which  require  ttiose  parties  to  pay  It 
in  an  entirely  different  capacity.  We  are 
clear  that  the  decree  of  the  New  Hampshire 
court  against  the  defendants  as  the  execu- 
tors of  Louis  Hano  affords  no  ground  for  the 
entry  of  a  Judgment  against  them  as  trustees 
under  Louis  Hano's  will."  In  this  conclu- 
sion we  concur. 
Appeal  dismissed,  at  costs  of  appellant 


(214  Pa.  wn 
GILLMAN  T.  MEDIA,  M..  A.  &  C.  ELEO 
TRIC  RY.  CO. 

(Supreme  Court  of  Pennsylvania.     March  20, 
1909.) 

L   EJVIDKNCB    (I    !550*)— OPTNIOIf    EviDEWCTC. 

Where  the  facts  are  admitted  or  ei-tnblish- 
ed  by  the  evidence,  an  expert  may  be  asked  his 
opinion  on  such  facte. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g  2366;   Dec.  Dig.  {  50J.*] 

2.  Evidenok"(§  553*)— Opinton  Evidence. 

A  party  ma^  state  specifically  the  par- 
ticniar  facts  which  he  claims  to  have  been 
shown  by  the  evidence  and  ivk  the  opinion  of 
the  expert  on  snob  facta,  assuming  them  to 
be   tme. 

[Ed.  Note. — For  other  cases,  see  Evidenoe, 
Cent.  Dig.  f|  2369-2374 ;    Dec  Dig.  i  633.»1 

8.  CONTIHUAHOB    (i    7*)— ABSENOt    OF    WIT- 
NESS. 

Refusal  to  continne  a  case  for  absence  of  a 
witness,  where  there  is  no  proof  that  he  has 
been  subpcenaed,  nor  offer  to  show  what  he 
would  testify  to,  and  the  evidence  would  be 
simply  cumulative,  is  not  an  abuse  of  discretion. 
[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  ft  17,  18;    Dec.  Dig.  |  7.*] 

Appeal  from  Court  of  Common  Pleas,  DM- 
aware  County. 

Action  by  Bertha  Gillman  against  the  M*- 
dia,  Middletown,  Aston  ft  Chester  Electric 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Trespass  to  recover  damages  for  personal 
injuries. 

At  the  trial,  when  Dr.  Paxson  was  on  the 
stand,  he  was  asked  the  following  question: 
"Q.  If  Bertha  Oillman,  prior  to  June  9,  1906, 
was  In  good  physical  health,  and  on  that  day 
received  an  Injury  on  a  trolley  car  which 
fractured  her  coccyx,  and  has  since  that  ttme 
been  operated  upon  for  that  fracture,  and  is 
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In  poor  physical  health  now,  and  has  been 
since  that  time,  might.  In  your  Judgment,  that 
Injury  cause  her  present  poor  physical 
health?  Mr.  Howell:  I  object  to  that  ques- 
tion. I  presume  It  Is  Intended  to  be  a  hy- 
pothetical question.  It  does  not  state  all  of 
the  facta  of  the  case,  and  I  think  It  Is  Im- 
proper. The  Court:  I  do  not  think  a  hy- 
pothetical question  must  necessarily  state 
all  of  the  conditions.  There  may  be  thou- 
sands of  conditions  not  Stated.  Mr.  Howell : 
Yea,  sir ;  that  is  the  point,  and  to  ask  wheth- 
er, applying  It  to  this  woman,  a  certain  thing 
Itself  were  anything  else,  when  there  are  oth- 
er complications  admitted.  It  permits  the 
dnrwlng  of  a  wrong  Inference.  The  Court: 
■What  other  complications?  Mr.  Howell: 
Dysmenorrhea,  painful  menstruation,  pre- 
Tlons  history  of  an  operation,  and  the  re- 
moval of  ovaries.  The  Court:  State  your 
proposition  again.  Question  read  as  follows : 
Q.  If  Bertha  Olllman,  prior  to  June  9,  1906, 
was  In  good  physical  health,  and  on  that  day 
received  an  Injury  on  a  trolley  car  which 
fractured  her  coccyx,  and  has  since  that  time 
been  operated  upon  for  that  fracture,  and  Is 
In  poor  physical  bealth  now,  and  has  been 
since  that  time,  might,  In  your  Judgment,  that 
Injury  cause  her  present  poor  physical 
heaJth?  A.  Tes,  sir.  The  Court:  I  think 
yon  had  better  add  to  that,  there  being  no 
other  physical  conditions  excepting  those 
mentioned,  because  that  excludes  everything 
else^  you  see.  Mr.  Fronefleld :  I  have  no  ob- 
jection to  that  The  Court:  Add  that  to  It, 
and  I  win  let  It  he  answered.  Mr.  Howell: 
Tonr  honor  understands  that  Is  the  very 
point  of  my  objection?  The  Court:  I  say, 
there  being  no  other  physical  conditions.  Mr. 
Howell:  The  testimony  Is  there  were  others. 
The  Court :  I  do  not  know  whether  there  are 
or  not.  Xon  can  cross-examine  on  that  The 
obJe<:tlon  is  overruled.  (Exception.)  Mr. 
Fronefleld:  Q.  Will  you  please  answer  the 
qnestlon?  A.  My  answer  Is  that  I  only  ex- 
amined the  woman  one  day,  and  never  have 
seen  ber  since  except  In  the  courtroom,  and 
what  I  found  at  that  time  I  believe  to  be  the 
cause  of  all  her  trouble  then.  As  to  now,  I 
know  nothing  about" 

Dr.  Charles  S.  Potts,  a  witness  for  the 
plaintiff,  was  asked  this  question:  "Mr.  Frone- 
fleld: Q.  From  your  examination  of  Bertha 
OUIman,  after  having  received  a  full  history 
of  her  case,  what  in  your  Judgment  Is  the 
least  time  required  and  the  least  expense  re- 
quired to  give  her  the  rest  cure  of  which  you 
have  spoken?  Mr.  Howell:  I  object  The 
Court:  If  it  is  divided  up,  I  will  let  hhn  state 
the  least  time  and  rule  the  other  out.  Mr. 
Fronefleld:  I  will  make  the  question  refer  to 
the  least  time  required.  Mr.  Howell:  I  ob- 
ject to  that  question.  The  Court:  The  doc- 
tor may  give  his  Judgment  as  to  the  probable 
time  In  which  she  will  get  well  with  proper 
treatment  Mr.  Howell:  My  objection  Is  the 
doctor  does  not  know  the  entire  history  of 


the  case.  The  Court :  I  take  It  for  granted 
if  he  has  not  sufficient  knowledge  to  enable 
him  to  state  It  he  won't  state  It  If  he  has 
no  such  knowledge  as  will  enable  him  to  give 
an  opinion  upon  that  I  take  It  for  granted  he 
won't  give  It  Mr.  Howell :  He  said  a  year. 
A.  I  probably  said  a  year.  Mr.  Fronefleld: 
Q.  What  Is  your  answer  to  that  question,  the 
least  time?  The  Court:  You  may  state  wheth- 
er in  your  Judgment  she  would  be  restored  in 
a  year.  (Exception.)  A.  If  you  give  me  the 
least  time,  I  would  say  six  months,  although 
I  would  not  promise  It  In  that  time." 

Dr.  Charles  S.  Potts,  a  witness  for  the 
plaintltr,  was  asked  this  question:  "Q.  Doc- 
tor, In  your  Judgment,  could  Miss  Glllman's 
condition  be  caused  by  the  accident  of  being 
hurt  on  a  trolley  car,  such  as  has  been  de- 
tailed In  your  presence  here.  A.  Yes,  sir ;  un- 
doubtedly so.  Mr.  Howell:  I  object  (Objec- 
tion overruled.)  Mr.  HoweTl:  I  formally  ask 
an  adjournment  until  to-morrow  to  permit  the 
obtaining  of  the  presence  of  the  two  physicians 
who  are  prevented  from  coming  on  account  of 
Important  cases  of  Illness  that  they  cannot 
leave.  Mr.  Fronefleld:  Who  are  the  physi- 
cians? Mr.  Howell:  Dr.  S.  R.  Crothers  and 
Dr.  Joseph  Manass'es.  Mr.  Fronefleld:  I  ob- 
ject to  the  continuance.  The  Court:  Objec- 
tion sustained.  Mr.  Howell:  I  then  would 
formally  ask  for  a  continuance  of  this  case 
on  account  of  the  absence  of  a  material  wit- 
ness who  has  been  subp<£naed  to  be  here.  He 
has  been  in  attendance,  but,  as  he  is  a  pliy- 
sldan,  was  compelled  to  absent  himself  In 
attendance  of  an  111  patient  The  witness  Is 
Dr.  S.  R.  Crothers.  I  ask  for  a  general  con- 
tinuance to  the  next  term  of  court  Mr. 
Fronefleld :  That  Is  also  objected  to  for  the 
same  reason  and  because  Dr.  Crothers  simply 
Is  called  as  an  expert  to  give  us  his  opinion 
as  to  the  Illness  of  the  plaintiff;  it  appear- 
ing that  the  doctor  was  present,  representing 
the  defendant  company,  at  the  operation  In 
1906.    The  Court:    Objection  sustained." 

The  court  charged  the  Jury,  In  part  as 
follows: 

"The  testimony  read  this  morning  of  Dr. 
Manasses  says  that  she  was  nervous  and 
neurasthenic,  both.  If  there  is  any  difference 
In  them  what  they  are,  prior  to  June,  1904, 
and  the  contention  of  the  defendant  is  that 
what  she  is  suffering  from  now  is  but  a  con- 
tinuation of  her  old  trouble,  and  that  there 
was  nothing  took  place  on  this  car  on  June 
9,  1906,  that  brought  about  the  trouble  or  in- 
creased It  because  It  is  quite  apparent  that 
If  It  was  brought  about  by  the  shock  given 
to  her  by  being  thrown  against  the  car,  and 
the  company  was  negligent  and  she  was  not 
then  she  would  be  entitled  to  recover,  and  if 
that  was  the  primary  cause  of  the  trouble, 
and  she  would  also  l>e  entitled  to  recover  If 
that  happened  If  It  Increased  her  former  dlf- 
flcultles  or  trouble.  There  has  been  some 
testimony  about  whether  that  would  tend  to 
Increase  the  former  trouble^  if  It  had  existed. 
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Xon  will  remember  It  It  Is  all  a  question 
for  70U  entirely.  No  law  about  it  except  tbe 
law  the  court  has  laid  down. 

"Now,  she  will  be  entitled  to  recover  if  you 
find  she  was  not  negligent,  find  that  the  com- 
pany was,  and  find  that  the  cause  of  her 
trouble  arose  out  of  the  shock  which  she  says 
she  received  there,  or  her  trouble  increased 
by  reason  of  what  took  place  there.  Then 
what  will  compensate  her?  She  will  be  en- 
titled to  be  compensated  for  her  pain  and 
Buffering,  whatever  that  has  been  in  the  past 
and  will  likely  be  In  the  future.  It  is  a  very 
difficult  thing  to  tell,  but  you  will  iuve  to 
take  up  that  question  and  dispose  of  it  She 
will  also  be  entitled  to  be  compensated  for 
her  loss  of  earning  power." 

Defendant  presented  these  points: 

"(4)  If  the  jury  believe  that  the  plaintiff 
got  on  the  car  while  it  was  standing  still,  and 
that  the  car  was  started  in  the  usual  and 
ordinary  way  after  the  plaintiff  was  in  the 
car,  but  before  she  had  an  opportunity  to  seat 
herself,  there  can  t>e  no  recovery  In  this  case, 
and  your  verdict  must  be  for  the  defendant 
Answer:  We  would  affirm  that  unless  the 
car  was  started  hastily,  recklessly,  power 
turned  on  so  that  it  would  start  suddenly, 
because  it  would  be  negligent  for  a  motorman 
or  a  conductor,  where  they  had  charge  of  the 
moving  of  a  car,  to  start  it  so  suddenly  and 
recklessly  as  to  throw  persons  down  who 
were  in  the  aisle  seeking  seat  That  Is  af- 
firmed as  a  general  proposition." 

"(11)  The  burden  is  on  the  plaintiff  to  con- 
vince the  Jury  that  any  pain  and  suffering 
she  may  have  endured  was  caused  by  an  in- 
Jury  at  the  defendant's  hands,  and  from  no 
other  cause.  Unless  she  has  done  so,  your 
verdict  must  be  for  the  defendant.  Answer: 
That  is  refused,  if  It  means  that  all  her 
troubles  must  have  arisen  out  of  the  accident 
In  other  words,  if  the  condition  she  says  she 
is  in  now  was  an  old  and  previous  condition 
and  this  accident  happening  was  not  the 
cause  of  that  condition,  but  it  increased  it 
still  she  may  recover.  Therefore  this  i>olnt 
is  refused." 

"(17)  Under  all  the  evidence  In  this  case, 
the  verdict  must  be  for  the  defendant.  An- 
swer:   That  is  refused.    It  will  be  for  you." 

Verdict  and  Judgment  for  plaintiff  for 
$3,950.    Defendant  appealed. 

Argued  before  FELL,  BROWN,  ME8TRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

E.  A.  Howell  and  David  Wallerstein,  for 
appellant  W.  Roger  Fronefleld  and  3.  How- 
ard Reber,  for  appellee. 

MESTREZAT,  J.  Notwithstanding  the  13 
assignments  filed  in  tlilB  case,  we  are  not  con- 
vinced that  the  learned  court  below  commit- 
ted error  on  the  trial  of  the  cause.  The  as- 
signments alleging  error  in  the  admission  of 
expert  testimony  are  without  merit  Where 
the  facts  are  admitted  or  proved  by  evidence 


which  Is  not  conflicting,  an  expert  may  be 
Interrogated  as  to  his  opinion  upon  such 
facts.  As,  however.  It  is  the  province  of  the 
Jury  to  determine  the  facts,  an  expert  cannot 
be  asked  his  opinion  upon  the  whole  evidence 
in  the  case  where  that  Is  confilctlng;  but  a 
party  may  state  specifically  the  particular 
facts  he  believes  to  be  shown  by  evidence  or 
such  facts  as  the  Jury  would  be  warranted  in 
finding  from  the  evidence,  and  ask  the  opin- 
ion of  the  expert  on  such  facts,  assuming 
them  to  be  true.  The  other  side  may  like- 
wise put  a  lu'pothetlcal  question  based  upon 
such  facts  as  he  alleges  are  shown  by  the 
evidence  or  the  Jury  would  be  Justified  in 
finding  from  the  evidence.  Neither  side  is 
required  in  putting  the  hypothetical  question 
to  Include  therein  any  other  facts  than  those 
which  he  may  reasonably  deem  established 
by  the  evidence.  The  purpose  of  a  hypo- 
thetical question  is  to  elicit  from  the  expert 
an  opinion  upon  facts  either  admitted  or  es- 
tablished by  the  evidence,  and  the  facts  upon 
which  the  question  Is  predicated  should  t>e 
clearly  stated  so  that  the  Jury  may  Imow 
upon  what  the  opinion  is  based.  The  objec- 
tion to  the  question  put  to  the  expert  witness 
was  "that  It  does  not  state  all  of  the  facts 
of  the  case."  It  however,  did  state  all  of 
the  facts  disclosed  by  the  evidence  in  the 
case  from  the  standpoint  of  the  party  inter- 
rogating the  witness,  and  that  was  all  that 
is  required.  Coyle  v.  Com.,  104  Pa.  117 ;  Da- 
vidson V.  State,  135  Ind.  254,  84  N.  B.  972; 
Cowley  V.  People,  83  N.  T.  4li4,  38  Am.  Rep. 
464 ;  Stearns  v.  Field,  90  N.  T.  640.  In  the 
Coyle  Case,  Mr.  Justice  Clark,  speaking  for 
the  court  said  (page  133):  "Each  side  had 
the  right  to  an  opinion  from  the  witness  upon 
any  hypothesis  reasonably  consistent  with 
the  evidence,  and,  If  meagerly  presented  in 
the  examination  on  one  side,  it  may  be  fully 
presented  on  the  other;  the  whole  examina- 
'tion  being  within  the  control  of  the  court 
whose  duty  It  is  to  see  that  it  is  fairly  and 
reasonably  conducted."  Coffey,  J.,  deliv- 
ering the  opinion  in  the  Davidson  Case,  says 
(page  261  of  135  Ind.,  page  974  of  34  N.  B.): 
"In  the  examination  of  expert  witnesses, 
counsel  may  embrace  in  his  hypothetical 
question  such  facts  as  he  may  deem  estal}- 
llshed  by  the  evidence,  and,  if  opposing  coun- 
sel docs  not  think  all  the  facts  established 
are  Included  In  such  question,  he  may  include 
them  In  questions  propounded  on  cross-exam- 
ination. Any  other  course  would  result  in 
endless  wrangles  over  tlie  question  as  to 
what  facts  were,  and  what  were  not  estab- 
lished." In  Steams  v.  Field  It  Is  held  that: 
"If  testimony  of  an  expert  Is  proper,  counsel 
may  ask  a  hypothetical  question,  assuming 
the  existence  of  any  state  of  facts  which  the 
evidence  fairly  tends  to  Justify.  An  error 
in  the  assumption  does  not  make  the  Inter- 
rogatory objectionable.  If  It  is  within  th» 
possible  or  probable  range  of  the  evidence." 
It  may  be  suggested  that  the  testtmony  ot 
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Dr.  PaxBon  whtch  ts  a8sfsn«d  for  error  did 
th«  defendant  no  barm  if  It  was  erroneously 
admitted.  His  reply  was  not  a  direct  answer 
to  the  question.  The  hypothetical  question 
pat  to  the  doctor  luTlted  bis  opinion  whether 
the  injury  on  the  trolley  car  was  the  cause 
of  tlie  plaintiST's  "present  poor  physical 
health."  In  his  answer  he  says  that  be  ex- 
amined the  woman,  "and  what  I  found  at 
that  time  I  betleve  to  be  the  cause  of  all  h6r 
trouble  then."  He  does  not  say  what  he 
found  and  hence  he  does  not  testify  as  to  the 
cause  of  her  present  condition  of  health.  His 
answer  to  the  hypothetical  question  does  not 
dlsclofle  that  It  Is  based  upon  the  injury 
which  she  alleges  she  received  on  the  troll^ 
ear. 

Dr.  Potts,  whose  testimony  is  also  objected 
to,  had  made  an  examination  of  the  plaintllf 
and  testified  as  to  the  result  of  the  examina- 
tion. He  also  was  present  at  the  trial  and 
beard  all  the  testimony  in  the  case  except  a 
part  of  the  plaintiff's  testimony.  The  trial 
judge  interrelated  the  witness  and  stated  to 
him  the  facta  disclosed  by  the  evidence.  Jl 
hypothetical  question  was  then  put  to  Dr. 
Potts  as  to  the  probable  time  in  which  the 
Idaintlff  would  recover  with  proper  treat- 
ment. Tlie  defendant's  counsel  interiiosed 
the  objection,  that  "the  doctor  does  not  know 
the  entire  history  of  the  case."  The  doctor 
made  a  personal  examination  of  the  plalntUI 
a  short  time  previous  to  the  trial  and  dlag> 
nosed  her  ailment  as  a  combination  of  neu- 
rasthenia and  hysteria,  and  he  simply  gave 
bis  opinion  as  to  the  probable  time  it  would 
require  her  to  recover  front  that  ailment 
He  heard  the  testimony  as  to  the  condition 
of  the  plalntltTs  health  subsequent  to  the  ac- 
cident. We  do  not  think  the  second  assign- 
ment ct  error  should  be  sustained. 

The  third  assignment  must  be  overruled 
for  the  reasons  given  for  dismissing  the  first 
assignment  of  error. 

The  refusal  of  the  court  to  continue  the 
cause  tinder  the  circumstances  was  not  an 
abuse  of  discretion  amounting  to  reversible 
error.  The  testimony  on  both  Bides  of  the 
case,  except  that  of  Dr.  Crothers,  was  con- 
cluded. It  did  not  appear  by  proof  that  the 
doctor  had  been  subpoenaed,  nor  was  any  of- 
fer made  to  show  what  he  would  testify  to. 
In  addition  to  this  his  testimony  would  have 
been  simply  cumulative. 

The  parts  of  the  charge  assigned  for  error 
are  not  Justly  open  to  criticism.  Especially 
is  this  thie  when  we  consider  the  affirmation 
by  the  court  of  the  defendant's  thirteenth, 
fourteenth,  and  fifteenth  points  for  charga 
The  court's  answers  to  the  fourth  and  elev- 
enth points  are  likewise  nnobjectionable,  and 
are  sufficiently  full  and  explicit  to  vindicate 
themselves. 

The  assignments  are  overruled,  and  the 
judgment  is  affirmed. 


(ZM  Fa.  377) 

LTSnsr  V.  LUTZ  et  al. 

(Supreme  Goort  of  Pennsylvania.     April   12, 
1909.) 

1.  Afpkai.  and  Ebbob  (I  103*)— When  Ap- 

FBAI.   AI.I.OWED — AVFIDAVir    OF    DKFENSC. 

Under  Act  April  18,  1874  (P.  L.  64),  au- 
thorizing an  appeal  from  refusal  of  the  court  to 
enter  judgment  for  want  of  an  affidavit  of  de- 
fense, on  appeal  is  authorised  only  in  clear  cas- 
es of  error  at  law,  and,  where  a  case  requires 
a  broad  Inqnlry  into  the  facts,  the  matter  in 
controversy  should  go  to  the  jury. 

(Ed.  Not*".— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  699;    Dec.  Dig.  t  103.*] 

2.  Plkadxho  (I    ISO*)  —  AmoAViT  of  Db« 

VKHSS.  I 

Where  two  persons  who  are  parttaers  were 
sued  for  work  dona  four  years  after  its  com- 
pletion, and  no  statement  was  filed  until  20 
years  after  action  brought  an  attidavit  of  de- 
fense made  by  one  partner  on  information  and 
belief  that  within  six  months  alter  the  work 
was  done,  it  was  paid  for  by  the  other  partner, 
is  sufficient 

(Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  312;   Dec  Dig.  i  156.*] 

Appeal  from  Court  of  Common  Plea% 
Schuylkm  County. 

Action  by  William  N.  Leiby  against  Jamea 
I*  Luts  and  Frank  Schwartz.  From  an  or- 
der discharging  rule  for  Judgment  for  want 
of  a  sufficient  affidavit  of  defense,  plaintiff 
appeals.    Affirmed. 

Argued  before  BROWN,  MESTEEZAT, 
POrrEK,  ELKIN,  and  SXEWAKT.  JJ.     . 

J.  O.  Uliich,  for  ^peilant  H.  B.  GraeS 
and  R.  J.  Graeff,  for  appellees. 


PER  CURIAM.  This  action  was  brought 
in  1889.  for  work  alleged  to  have  been  done 
by  the  plaintiff  for  the  defendants  between 
December,  1883,  and  September,  1884.  Aft- 
er waiting  for  more  than  four  years  to  bring 
this  suit  he  waited  until  November  2,  1908, 
to  file  his  statement  More  than  24  years 
after  the  last  work  is  alleged  to  have  been 
done  the  plaintiff  for  the  first  time  filed  his 
claim  and  called  upon  the  defendants  to  file 
an  affidavit  of  defense.  In  it  there  is  an 
averment  by  Schwartz  that  he  has  been  in- 
formed and  believes  that  within  six  months 
after  the  work  was  done  Leiby  "was  settled 
with  and  paid  in  full  for  all  his  services" 
by  James  L.  Lutz,  one  of  tbe  defendants. 
Under  the  circumstances,  the  court  did  not 
err  in  holding  that  this  affidavit  of  defense 
was  sufficient  to  prevent  a  summary  Judg- 
ment The  act  of  April  18,  1874  (P.  L.  64), 
authorizing  an  appeal  from  the  refusal  of 
the  court  of  common  pleas  to  enter  Judg- 
ment for  want  of  a  sufficient  affidavit  of  de- 
fense. Is  Intended  to  reach  only  clear  cases 
of  error  in  law.  In  doubtful  cases,  and 
especially  in  those  requiring  broad  Inquiry 
into  the  facts,  the  matter  in  controversy 
should  go  to  a  Jury.  Griffith  et  aL  ▼.  Sit- 
greaves,  'SI  Pa.  378. 
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This  1b  dearly  such  a  case,  and  the  order 
of  the  conrt  In  discharging  the  nile  for  Judg- 
ment IB  affirmed. 

(224  Pa.  166) 

COMMONWEAIiTH,    to  Use  of  BECKING- 
'    UAM,  V.  MAGBE  et  al.    (No.  1.) 

(Supreme  Court  of  Pennsylvania.     Mardi  22, 
1909.) 

1.  bxeoutobs  and  aouinistbatobb  ({  537*)— 
Action  on  Adiunistbatob'b  Bond — Stat- 

UTOBY   PBOVIBIONS. 

Act  June  14,  1836  (P.  L.  638),  prescribing 
a  mode  of  procedure  in  an  action  on  an  ad- 
ministrator's bond,  and  giving  to  all  .persons 
vrho  have  several  interests  the  right  to  join  in 
the  suit  by  suggestion  of  the  right  before  judg- 
ment, or  by  scire  facias  after  judgment,  is  ex- 
clusive and  prohibitory  of  any  other  remedy. 

[Ed.  Mote. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  g  2486;  Dec 
Dig.  i  537.*] 

2.  DisuiBSAi,  and  Nonsuit  (|  12*)— Volun- 
tabz  ulscontinuanck  —  bigut  of  usk 
Plaintutp. 

Though  ordinariljr  the  use  plaintiff,  in  an 
action  on  an  administrator's  bond,  may  not 
discontinue  it,  as  only  one  action  is  permitted, 
and  that  is  for  the  use  of  all  parties  mterested, 
yet  an  action  on  an  administrator's  bond, 
where  there  has  been  no  default,  and  no  one  has 
a  right  of  action,  is  premature,  and  the  party 
who  brought  the  action  should  be  permitted  to 
correct  the  error  by  discontinuing  and  com- 
mencing de  novo. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {  27 ;   Dec.  Dig.  $  12.*] 

8.  DiEWiSBAL  AND  Nonsuit  (g  S2*)— Discon- 
TiNUANCK— Leave  or  Coubt. 

In  strict  law,  a  discontinuance  Is  always 
by  leave  of  court,  but  in  practice,  leave  to  dis- 
continue is  assumed  in  the  first  place,  without 
the  formality  of  an  application,  but  subject  to 
be  withdrawn  on  cause  shown. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {  64 ;  Dec.  Dig.  S  32.*] 

4.  Dismissal  and  Nonsuit  (8  39*)— Discon- 
tinuance—Leave  or  Court. 

The  discbarge  of  a  rule  to  strike  off  s  dis- 
continuance is  equivalent  to  a  grant  of  leave. 

[EM.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  {  66;  Dec.  Dig.  i  39.*J 

5.  Dismissal  and  Nonsuit  (S  43*)— Discon- 
tinuance—Dibcbetion  or  Coubt. 

The  causes  that  will  move  the  court  to 
withdraw  its  assumed  leave  to  discontinue  are 
addressed  to  its  discretion,  and  usually  involve 
some  disadvantage  to  other  interested  parties. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  S  86 ;  Dec  Dig.  g  43.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  Commonwealth,  to  the  use  of 
Charles  Becklngham,  against  James  E.  Ma- 
gee  and  another.  From  an  order  discharging 
rule  to  strike  off  discontinuance,  Magee  ap- 
peals.   Affirmed. 

See,  also,  220  Pa.  201,  69  Aa  805. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  MESTBEZAT,  POTTEB,  ELKIN, 
and  STEWART,  JJ. 


William  Brown,  Jr.,  Charles  L.  Brown,  and 
Alex.  Simpson,  Jr.,  for  appellant.  Trevor 
T.  Matthews,  tor  appellee. 

FELL,  J.  The  appellant  Is  the  surety  on 
a  bond  given  by  an  administrator  In  1891  to 
secure  the  accounting  by  him  for  the  pro- 
ceeds of  the  sale  of  the-  real  estate  of  the  de- 
cedent, made  by  order  of  court  for  the  pay- 
ment of  debts.  An  action  was  brought  upon 
the  bond  by  the  use  plaintiff  while  exc^h 
tions  to  the  allowance  of  his  claim  were 
pending,  and  before  a  final  decree  had  been 
entered  in  the  orphans'  cwurt  On  an  appeal 
to  this  court  It  was  held  that  the  action  was 
prematurely  brought  See  Com.  v.  Magee, 
220  Pa.  201,  69  Atl.  805.  The  use  plaiutifl' 
then  discontinued  the  action  without  leave 
of  court,  and  caused  a  new  summons  to  be 
Issued.  The  surety  obtained  a  rule  to  show 
cause  why  the  discontinuance  should  not  be 
struck  off,  and  the  second  summons  qoaah- 
ed,  which  after  hearing  was  discharged.  The 
appeal  Is  tropi  the  order  discharging  the 
rule. 

The  act  of  June  14,  1836  (P.  L.  638),  pre- 
scribes a  mode  of  procedure  in  actions  on 
bonds  such  as  that  in  suit,  and  gives  to  all 
persons  who  have  several  Interests  the  right 
to  Join  In  the  suit  by  suggestion  of  the  right 
before  Judgment,  or  by  scire  facias  after 
Judgment  has  been  entered  for  the  common- 
wealth. The  remedy  provided  is  exclusive 
and  prohibitory  of  any  other.  Com.  v.  Cope, 
45  Pa.  161.  Since  only  one  action  is  permit- 
ted, and  that  is  for  the  use  of  all  parties  In- 
terested, it  follows  that  ordinarily  the  use 
plaintiff  in  the  action  may  not  discontinue 
it  But  an  action  brought  on  an  administra- 
tor's bond,  when  there  has  been  no  default, 
and  no  one  has  a  right  of  action,  is  prema- 
ture, and  the  party  who  brought  the  action 
and  In  whose  way  it  stands  should  be  permit- 
ted to  correct  the  error  by  discontinuing  and 
commencing  de  novo.  Com.  t.  Magee,  220 
Pa.  201,  69  Atl.  805.  The  better  practice  In 
such  a  case  is  to  obtain  leave  of  court  to  dis- 
continue. In  strict  law  a  discontinuance  Is 
always  by  leave  of  court,  but  in  practice 
leave  to  discontinue  Is  assumed  in  the  first 
place  without  the  formality  of  an  applica- 
tion, but  subject  to  be  withdrawn  on  cause 
shown.  The  discharge  of  a  rule  to  strike  off 
a  discontinuance  is  equivalent  to  a  grant  of 
leave.  The  causes  that  wUl  move  the  conrt 
to  withdraw  its  assumed  leave  are  addressed 
to  its  discretion,  and  usually  Involve  some 
disadvantage  to  other  interested  parties;. 
Consolidated  Nat  Bank  t.  McManus,  217  Pa. 
190,  66  AU.  250.  The  only  advantage  of 
which  the  defendant  was  deprived  by  the 
discontinuance  was  that  of  asserting  that  he 
had  been  summoned  before  a  right  of  action 
arose. 

The  appeal  Is  dismissed. 
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COMMONWEALTH,   to   Use  of  BEOKINQ- 
HAM.  V.  MAOBE  et  al.    (No.  2.) 

(Supreme  Coort  of  Peansylrania.     March  22, 
1909.) 

L  Phhcipal  awd  Subett  (}  156*)— Affida- 
vit OF  Defense— SuFFicntwcT. 

The  same  degree  of  particularity  Is  not  ro- 
qglied  of  a  surety  wiio  seta  up  payment  by  the 
principa]  as  would  be  required  of  the  principal, 
oot  ail  that  may  be  required  is  that  the  aver- 
ments shall  be  as  explicit  and  specific  as  the 
drcumstances  reasonably  admit: 

[Ed.  Note.— For  other  cases,  see  Princiiial 
and  Surety,  Cent  Dig.  i  423;  Dec.  Dig.  i 
15tt.*J 

2.  EXECCTOBS  AND  Aduiniktbatobs  (|  537*) 
—Bonds— Actions— Affidavit  of  Defenbx 
—Sufficiency. 

An  afiBdavit  of  defense,  in  an  action  against 
the  surety  on  an  administrator's  t>ond,  16  years 
after  the  audit  of  the  administrator's  account, 
averring  that  the  surety  is  informed,  believes, 
and  expects  to  be  able  to  prove  that  the  claim 
for  which  the  action  is  brought  has  been  paid 
in  foU  by  the  administrator,  but  that  he  can- 
not state  the  time,  place,  and  manner  of  such 
settlement,  because  the  same  was  secretly  had 
between  plaintiff  and  the  administrator,  la 
sufficient  under  the  rule  that  all  that  may  be 
required  of  the  surety  is  that  his  averments 
■hall  be  as  explicit  and  specific  as  the  circum- 
stances reasonably  admit 

[Ed.  Note.— For  other  cases,  see  Bzecntors 
and  Administrators,  Cent  Dig.  i  2559;  Dec. 
Dig.  {  537.*] 

Appeal  from  Court  of  Common  Pleas,  Pbll- 
adelphla  County. 

Assumpsit  on  an  administrator's  txtod  by 
the  CoQUnonwealtb,  to  the  use  of  Charles 
BecUngham,  against  James  B.  Magee  and  an- 
other. From  an  order  making  absolute  rule 
for  Judgment  for  want  of  a  sufficient  affida- 
vit of  defense,  defendants  appeal.    Reversed. 

See,  also,  220  Pa.  201,  69  Atl.  805. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  MESTRBZAT,  POTTER,  STEWART, 
and  ELKIN,  J  J. 

WOIlam  Brown,  Jr.,  Charles  L.  Brown,  and 
Alex.  Simpson,  Jr.,  for  appellants.  Trevor  T. 
Matthews,  for  appellee. 


FEXAj,  J.  This  appeal  Is  from  an  order 
making  absolute  a  rule  for  Judgment  against 
the  surety  on  the  bond  of  an  administrator, 
for  want  of  a  sufficient  affidavit  of  defense. 
It  appears  from  the  statement  of  claim  that 
the  bond  was  given  In  May,  1891,  on  the  re- 
turn or  the  order  of  sale  of  real  estate.  The 
administrator's  account  was  audited  and  con- 
flrmed  nisi  in  May,  1892.  Exceptions  filed 
by  the  heirs  to  the  allowance  of  the  claim  of 
the  use  plaintiff,  a  creditor,  were  dismissed 
In  October,  1902.  In  October,  1906,  on  bill 
of  review  the  adjudication  was  amended  so 
as  to  show  that  the  award  to  the  plaintifT 
was  payable  out  of  the  proceeds  of  the  sale  of 
the  real  estate  sold  for  the  payment  of  the 


debts  of  the  decedent  This  action  against 
the  surety  on  the  bond  was  commenced  In 
May,  1906,  16  years  after  the  audit  of  the 
account  of  the  administrator. 

The  affidavit  of  defense  contains  the  fol- 
lowing averment:  "This  deponent  says  that 
he  has  been  informed,  believes,  and  expects 
to  be  able  to  prove  on  the  trial  of  this  case, 
that  before  commencement  of  this  suit  the 
said  James  B.  Magee,  administrator  and  co- 
defendant  with  this  deponent  and  principal 
debtor,  made  a  full  settlement  with  the  said 
use  plaintiff,  Charles  Becklngham,  of  the 
amount  of  said  claim,  and  released  the  said 
James  B.  Magee  from  all  other  and  further 
claim  regarding  said  debt,  whereby  said  de- 
ponent has  been,  and  is,  released  of  and  from 
all  claims  upon  the  bond  sued  upon  In  this 
suit.  And  that  this  suit  is  being  prosecuted 
by  the  use  plaintiff  to  recover  a  sec-ond  time 
for  the  same  debt  Deponent  cannot  state 
the  time,  place,  and  manner  of  said  settle- 
ment at  this  time,  for  the  reason  that  the 
same  was  secretly  done  by  and  between  said 
James  B.  Magee  and  use  plaintiff  only.  All 
of  which  facts  deponent  Is  informed,  believes, 
and  expects  to  be  able  to  prove  upon  a  trial 
of  this  case."  This  averment  by  a  principal 
debtor,  whose  duty  It  Is  to  pay,  and  who 
knows  what  he  has  done,  or  caused  to  be 
done,  would  be  Insufficient  to  prevent  Judg- 
ment It  would  be  Incumbent  upon  him  to 
state  the  time  and  manner  of  payment,  and 
by  whom  made.  The  facts  being  within  his 
own  knowledge,  he  would  be  bound  to  set 
them  out  with  such  certainty  and  particu- 
larity that  the  court  might  determine  wheth- 
er the  payment  alleged  to  have  been  made 
was  a  discharge  In  fact  or  in  law  from  facts 
disclosed.  But  the  same  degree  of  particu- 
larity Is  not  to  be  required  of  a  defendant 
who  Is  under  no  duty  to  pay  In  the  first  in- 
stance, and  whose  liability  Is  only  secondary, 
who  sets  up  payment  by  the  principal  debtor. 
All  that  may  be  required  of  him  is  that  his 
averments  are  as  explicit  and  specific  as  tbe 
nature  of  the  circumstances  reasonably  ad- 
mits. In  the  affidavit  in  this  case  the  de- 
fendant avers  that  he  is  Informed,  believes, 
and  expects  to  be  able  to  prove  that  tbe  claim 
for  which  suit  Is  brought  has  been  paid  In 
full  by  the  administrator,  and  states  an  ade- 
quate reason  for  not  being  able  to  state  the 
time,  place,  and  manner  of  settlement  This 
positive  and  distinct  averment,  in  view  of  the 
peculiar  facts  of  the  case,  the  long  delay  in 
perfecting  the  record  of  tbe  orphans'  court 
and  in  bringing  this  action,  was,  we  think, 
sufficient  to  entitle  the  defendant  to  a  trial. 

The  assignment  of  error  to  the  order  mak- 
ing the  rule  for  Judgment  absolute  is  sus- 
tained, and  tbe  record  is  remitted  for  farther 
proceedings. 
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In  re  SINNOTT'S  BSTATB. 
(Sapreme  Ooart  of  P«iui«7lTaiua.     April  12, 

EXXCUTOBS   AITO   Adminibtratobs   (|   405*)— 
Commissions— Unconvebted  Assets. 

Where  an  estate  Is  worth  over  $2,000,000 
and  none  of  the  assets  have  been  converted,  but 
the  whole  estate  has  been  awarded  back  to  the 
executors  for  further  acconnting,  a  commission 
of  6  per  cent  on  such  assets  cannot  be  allowed. 
[Ed.  Note.— For  other  cases,  see '  Executors 
and  Administrators,  Cent  Dig.  If  2068-2118; 
Dec.  Dig.  I  483.*] 

Appeal  from  Orphans'  Conrt,  Montgomery 
County. 

In  the  matter  of  the  estate  of  Joseph  F. 
Slnnott.  From  a  decree  dismissing  excep- 
tions to  the  adjndlcation,  Clinton  R.  Sinnott 
appeals.     Reversed. 

Solley,  P.  J.,  In  the  conrt  below  filed  the 
following  adjudication: 

"Joseph  F.  Sinnott,  a  resident  of  the  town- 

■  sbip  of  Lower  Merlon,  died  on   or  abont 

June  20,  1908,  testate,  leaving  surviving  his 

widow,  the  said  Annie  E.  Sinnott,  and  issue, 

several  children. 

"His  Inst  will  and  testament,  dated  Novem- 
ber 10,  1905,  with  codicil  dated  May  18, 1906, 
was  duly  admitted  to  probate  June  25,  1906, 
and  letters  testamentary  granted  to  the  ac- 
countants, who  with  Samuel  Castner,  Jr., 
were  appointed  executors,  the  latter  renoun- 
cing the  trust  The  testator  provided  for  the 
payment  of  his  debts  and  funeral  expenses, 
and  expressly  directed  that,  should  any  bal- 
ance be  ^ne  on  the  principal  of  his  bond 
with  the  accompanying  mortgage  secured  up- 
on premises  1816  South  Rittenhouse  Square, 
Philadelphia,  belonging  to°  his  wife,  it  should 
be  forthwith  paid  and  satisfied  as  a  debt  of 
his- estate.  He  devised  and  bequeathed  to 
Us  wife  one  full  equal  third  part  of  his  per- 
sonal estate  absolntely,  and  one -full  equal 
third  part  of  the  rents  and  profits  of  his  real 
estate  for  and  during  the  term  of  her  nat- 
ural life,  said  devise  and  bequest  to  be  in 
fun  of  any  dower  or  share  which  his  wife 
might  be  entitled  to  in  his  estate  nnder  the 
intestate  laws  of  the  state  of  Pennsylvania. 
He  directed  that' his  wife  should  be  permit- 
ted to  occupy,  rent  free,  his  residence  known 
as  Rathalla,  sitnate  at  Uosemont,  for  the 
term  of  her  life,  should  she  so  desire,  and. 
If  she  should  continue  to  occupy  the  same, 
then  during  the  first  two  years  of  such  oc- 
cupancy he  directed  the  executors  to  pay 
her  |t25.000  a  year  during  these  two  j^ears 
for  her  support,  and  the  support  of  any  of 
bis  family  residing  with  her  at  said  home. 
Upon  his  wife  ceasing  to  reside  at  or  not 
wishing  to  occupy  said  home,  be  directed 
the  same  to  be  sold.  He  also  bequeathed  to 
his  wife  so  long  as  she  shall  occupy  said 
home  all  furniture,  paintings,  books,  silver, 
household  goods,  etc,  contained  therein,  with 
the  offices,  stables,  and  equipments  of  the 


same,  and  the  live  stock  of  every  descrip- 
tion. In  the  event  of  the  sale  of  said  home> 
or  his  wife  ceasing  to  live  there,  he  empow 
ers  her  to  make  such  distribution  of  the  cod- 
tents,  furniture,  and  equipment  among  all 
his  children  as  she  may  deem  fit,  keeping 
for  herself  such  portion  as  she  may  desire 
to  furnish  a  home  for  herself  and  the  un- 
married children,  or,  she  may  sell  the  whole 
of  said  fumltnre  and  equipment.  If  she 
deems  best,  and  the  proceeds,  if  not  used 
by  her  for  the  purposes  of  furniture  and 
equipment  for  a  new  home,  shall  become  a 
portion  of  the  residuary  estate.  In  the  event 
of  the  death  of  his  wife  before  such  distrlbn- 
tion  1b  made,  the  same  power  for  distribu- 
tion or  sale  of  said  furniture  and  equipment 
Is  glTen  to  Mary  E.  Sinnott,  a  daughter.  In 
the  event  that  said  home  is  not  sold  nntn 
after  the  death  of  the  wife  and  daughter, 
then  the  same  power  for  distribntion  or  sale 
is  conferred  npon  John  Sinnott,  a  son,  ftnd 
Annie  L.  Devereux,  a  daughter. 

"In  the  third  and  fourth  items  legacies  are 
given  to  a  nnmber  of  persons,  wlthont  any 
deduction  for  collateral  inheritance  tax. 
United  States  legacy,  or  other  tax  whatso- 
ever (which  shall  be  borne  and  paid  by  the 
residuary  estate),  but  the  testator  directs 
that  none  of  these  bequests,  excepting  the 
one  to  his  brother,  Rer.  James  P.  Sinnott, 
in  trtist  for  the  support  of  Agnes  E.  Sinnott, 
and  the  ones  to  his  daughter,  Mary  B.  Sin- 
nott, and  John  Sinnott,  in  tmst  for  Bmlly 
Harmer,  and  that  to  Martha  McGahan,  and 
those  to  his  servants,  shall  be  payable,  ex- 
cept at  the  discretion  of  the  executors,  for 
a  period  of  6  years  after  his  decease,  and 
that  such  legacies  shall  bear  Interest  from 
bis  decease  at  the  rate  of  4  per  cent  per 
annnin.  All  annuities  shall  be  payable  from 
the  time  of  his  decease. 

"In  the  fifth  item  the  testator  gives  a 
number  of  money  legacies  to  certain  chari- 
ties, free  of  collateral  Inheritance  or  oth«r 
taxes,  which  he  directs  shall  be  borne  by 
the  estate,  which  said  bequests  shall  not  be 
paid  until  after  the  expiration  of  two  years 
from  the  date  of  his  death  without  interest 
unless  in  the  judgment  of  the  executors  they 
can  conveniently  be  paid  before  that  time. 
He  provides  that  if  at  the  time  fixed  for 
the  payment  of  these  legacies  the  market 
value  of  the  assets  of  his  estate  after  the 
payment  of  debts  shall  not  exceed  $1,000,000, 
then  all  the  bequests  to  said  charities  shall 
be  reduced  one-quarter  in  amount  and.  If 
the  value  of  the  estate  after  payment  of 
debts  shall  not  exceed  $500,000,  then  said 
bequests  shall  be  reduced  one-half  In 
amount 

"The  rest,  residue,  and  remainder  of  his 
property  and  estate  of  which  he  shall  die 
seised  and  possessed  he  gives,  devises,  and 
bequeaths  to  his  executors  and  the  snrvlvor 
of  them,  in  trust,  to  invest  the  personal  ea- 
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tete.  to  rent,  manage,  sell,  assign,  transfer, 
mortgage,  or  convey  any  (m:  all  of  the  real 
estate  as  may  be  necessary  for  the  purposes 
of  the  trust,  and  to  invest  the  proceeds  de- 
rived therefrom,  and  to  collect  the  rents,  Is- 
snea,  dividends,  etc.,  and  after  dedactlng 
necessary  expenses  of  the  trust,  and  paying 
Oie  sum  of  (25,000  each  year  for  two  years 
to  his  wife  should  she  occupy  Rathalla  as 
before  provided,  to  pay,  during  the  lifetime 
of  his  wife,  one-sixth  of  the  net  income  to 
his  daughter,  Mary  E.  Sinnott;  one-sixth 
part  to  his  daughter,  Atinie  L.  Devereux; 
one-sixth  part  to  his  son,  Clinton  B.  Sinnott; 
one-sixth  part  to  his  son,  John  Sinnott  An- 
other one-sixth  part  is  directed  to  be  divid- 
ed into  five  part39,  and  during  the  lifetime  of 
the  wife  to  pay  $3,000  annually  to  his  son, 
Jaines  Frederick  Sinnott,  and  the  balance  to 
Annie  B.  Sinnott,  wife  of  testator.  And  out 
of  the  remaining  four  parts  of  said  one-sixth 
part  to  pay  one  of  said  parts  to  the  wife  ot 
said  James  Frederick,  and  the  other  three 
parts  In  equal  shares  to  the  children  of  said 
James.  As  to  the  remaining  sixth  part  of 
said  net  income  to  pay  out  of  the  same  $3,- 
000  annually  to  Clarence  C.  Sinnott,  a  son, 
and  the  balance  to  the  wife  of  the  testator. 
The  testator  further  provides  for  the  pay- 
ment of  the  income  of  the  trust  after  the 
decease  of  bis  wife,  but  It  is  unnecessary  at 
this  time  to  refer  spedacally  to  the  various 
provisions  concerning  the  same. 

"At  the  time  of  his  death  and  for  many 
years  prior,  the  testator  was  engaged  in  dis- 
tilling liquor,  and  was  the  owner  ol  what 
are  known  as  the  Glbsonton  Mills  or  distil- 
ling property  or  plant,  situate  on  the  Mon- 
ongahela  river,  at  Glbsonton,  in  the  state 
of  Pennsylvania.  He  was  solicitous  for  the 
preservation  of  this  very  valuable  property 
and  asset,  and  he  accordingly  provided  in 
the  eighth  paragraph  of  his  will,  and  express- 
ed the  desire,  that  a  corporation  should  be 
formed  for  the  continuance  of  the  business, 
and  he  directed  that  said  property  and  plant 
should  be  transferred  to  said  company,  ei- 
ther sold  or  leased.  He  further  expressed 
the  desire  that  the  good  will  of  the  business 
and  the  property  should  be  incorporated  nn- 
der  the  laws  of  such  state  as  the  executors 
and  trustees  deem  most  convenient  and  ad- 
visable. He  authorizes  and  empowers  the 
execntors  to  accept  in  payment  for  such 
property  and  estate  contributed  and  sold  to 
snch  corporation  the  stock  or  bonds  of  said 
corporation,  they,  however,  not  to  accept 
less  than  a  majority  of  the  stock  or  bonds 
Issued  as  a  first  Hen  upon  the  franchise  and 
property.  Should  the  corporation  decline  to 
buy  the  merchandise  and  fixtures  of  the 
business,  the  executors  are  directed  to  sell 
the  same  In  open  market  for  cash.  He  out- 
lines the  entire  scheme  very  completely.  He 
believes  a  continuance  of  the  business  for  a 
period  of  five  years  from  the  time  of  his 
death  without  forming  a  corporation  might 
enhance  the  estate,  and  he  recommends  the 


executors  and  trustees  so  to  do.  In  case 
they  carry  on  the  business,  he  strongly  rec- 
ommends the  employment  of  his  son,  Jolin 
Sinnott,  as  general  manager  at  a  salary  not 
less  than  $15,000  per  annum.  The  whole 
plan  is  fully  elaborated  in  this  item  of  the 
will,  and  it  is  unnecessary  to  give  further 
details.  In  the  same  Item  he  refers  to  his 
ownership  of  a  large  amount  of  the  capital 
stock  of  the  Philadelphia  &  Beading  Bail- 
way  Company,  which  he  urges  on  his  ex- 
ecutors to  keep  as  an  Investmient  after  Us 
death,  because  of  bis  great  confidence  in  the 
probable  Increased  prosperity  of  the  com- 
pany. 

"In  the  codicil  a  change  is  made  in  that 
part  of  the  seventh  paragraph  of  the  wUI 
which  relates  to  the  distribution  of  one  of 
the  sixth  parts  of  the  net  income  of  the 
residuary  estate  where  he  divided  it  Into 
five  parts  and  directed  that  out  of  one  of 
said  five  parts  $3,000  per  annum  should  be 
paid  to  his  son,  James,  and  the  remaining 
portion  to  the  wife  of  the  testator,  and  to 
the  wife  and  children  of  James.  This  pro- 
vision is  revoked,  and  in  lieu  thereof  he  di- 
rects that  from  said  one-sixth  part  of  said 
income  $1,200  shall  be  paid  annually  to  his 
daughter-in-law,  Edith,  wife  of  James,  in 
equal  monthly  payments  so  long  as  she  re- 
mains the  wife  or  widow  of  said  James,  and 
the  remainder  of  said  six  parts  is  directed 
to  be  divided  Into  five  equal  parts.  Out  of 
one  of  said  parts  $3,000  is  to  be  paid  annu- 
ally to  James,  and  the  remainder  of  said  one- 
flfth  part  to  testator's  wife  during  life.  An- 
other fifth  part  is  to  be  paid  to  said  testa- 
tor's wife  during  life,  and  the  other  three- 
fifths  part  paid  to  the  children  of  said  James 
in  equal  shares. 

"At  the  time  of  bis  death  the  personal  es- 
tate of  the  decedent  consisted  of  cash,  bonds, 
notes,  and  corporate  stocks,  and  the  assets 
of  his  business  at  Glbsonton  Mills,  and  at 
the  warehouses  in  Philadelphia,  New  York, 
and  Boston.  The  inventory  value  of  his 
personal  assets  was  $2,361,830.20.  The  larg^ 
est  and  most  valuable  asset  was  the  latter. 

The  cash  on  band  belonging  to 

the  business  was $     61,334  88 

Bills  receivable 7,675  ^ 

Accounts  receivable  and  consider* 

ed  good 212.103  30 

MiBcellaneous  accounts  receivable  9,2^  94 

Merchandise 1,089.6.32  72 

Machinery  and  fixtures 114,800  64 

"The  death  of  the  testator  caused  a  dos- 
Ing  down  of  his  vast  business  because  of  the 
strict  regulation  of  the  United  States  govern- 
ment The  distillery  was  closed,  as  well  as 
the  rectifying  establishment  at  242  South 
Front  street,  in  the  city  of  Philadelphia.  In 
order  that  the  business  might  be  resumed, 
it  was  necessary  for  the  executors  to  obtain 
license  from  the  court  of  Philadelphia,  and 
from  the  court  of  Westmoreland  county.  And 
it  also  became  absolutely  necessary  for  tbe 
executors  to  furnish  large  bonds  to  the  Unit- 
ed States  government     They  were  requlr- 
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ed  to  glye  bonds  aggregating  In  amount  about 
$2,50i^,000,  aud,  as  we  understand,  these 
bonds  are  required  to  be  annnuUy  renewed. 
There  were  about  40,000  barrels  of  whisky 
in  the  bonded  warehouses  at  Glbsonton,  and 
30,000  barrels  more  belonging  to  customers. 
The  decedent  had  established  agencies  In  the 
cities  of  New  York  and  Boston.  Expert  ac- 
countants were  retained  to  examine  the 
books  and  accounts  of  the  decedent's  busi- 
ness, so  that  the  executors  might  be  properly 
Informed  of  the  situation.  They  retained 
Mr.  John  Sinnott  as  manager,  as  the  testa- 
tor expressly  recommended,  at  a  salary  of 
115,000  per  year,  and  they  placed  a  Mr.  Da- 
ly in  charge  of  the  business  at  Olbsonton. 
The  Importance  of  the  business,  the  great 
responsibility  resting  upon  the  executors, 
their  positive  duty  to  manage  it  for  the  best 
interests  of  the  estate  and  those  Interested, 
called  for  the  best  business  Judgment,  and 
the  executors  yery  properly  resolved  them- 
selves Into  a  board  of  directors,  bo  to  speak, 
held  regular  meetings,  kept  full  minutes  of 
every  proceeding,  and  acted  after  full  con- 
sultation and  due  deliberation.  There  were 
frequent  consultations  with  the  e.rpert  ac- 
countants, the  manager,  and  those  In  charge 
of  the  business  at  Olbsonton.  The  manager 
was  required  to  furnish  accounts  of  the  busi- 
ness each  month.  A  full  detailed  statement 
every  three  mouths.  There  were  dally  con- 
sultations with  the  manager  and  the  execu- 
tors' counsel.  Many  dlfDcult  questions  arose 
day  after  day  requiring  not  only  work  and 
labor  to  solve,  but  also  the  application  of  the 
very  best  business  Judgment.  Under  the 
laws  of  the  state  of  Mas>achn8etts,  in  order 
that  the  agency  business  in  the  city  of  Bos- 
ton might  continue,  ancillary  letters  on  the 
estate  were  required.  This  involved  addi- 
tional labor  and  responsibility.  Another 
matter  of  grave  concern  arose  out  of  the  fail- 
ure of  the  Real  Estate  Trust  Company  of 
Philadelphia,  the  surety  upon  the  bonds  giv- 
en by  the  executors  to  the  United  States. 
Immediately  after  the  public  had  been  In- 
formed of  the  failure  of  the  company.  United 
States  officials  notified  the  executors  to  file 
new  bonds.  This  required  the  executors  to 
find  additional  surety  and  to  act  without  de- 
lay, because  failure  to  comply  with  the  de- 
mand of  the  government  would  have  resulted 
in  the  closing  down  of  the  entire  distillery 
business.  We  have  gone  somewhat  into  de- 
tail at  this  point  of  the  labor  and  responsi- 
bility of  the  executoi-s.  of  this  estate,  because 
one  of  the  children  has  objected  to  the  com- 
pensation claimed  by  the  executors  in  the  ac- 
count before  as,  and  which  will  be  disposed 
of  later  on. 

"The  account  of  the  executors  was  filed 
August  26,  1907.  They  have  charged  them- 
selves with  the  amount  of  the  Inventory  and 
appraisement,  and  certain  other  Items  of 
principal  not  included  therein.  They  have 
taken  credit  for  sundry  disbursements,  and 
show  a  balance  of  principal  amounting  to 


$2,200,S46.  They  have  in  band,  however,  tm- 
converted  assets  consisting  of  bonds,  notes, 
aud  stocks  all  itemized  in  the  account,  value 
of  the  distillery  business,  and  the  appraised 
value  of  the  household  effects,  etc.,  at  Rath- 
alla,  amounting  in  the  aggregate  to  $2,229,- 
730.30.  But  $10,000  has  been  credited  In  dis- 
tribution, the  cash  being  taken  from  income, 
and  there  is  due  accountants  $39,384.30. 
There  has  been  paid  to  Margurlte  A.  Donnel- 
ly and  James  A.  Donnelly  each  $5,000,  the 
full  amount  of  their  legacies,  aud  this  $10,- 
000  represents  the  distribution  account  he- 
tore  referred  to.  There  is  attached  to  the  ac- 
count a  summary  of  the  management  of  the 
decedent's  business  for  the  year  subsequent 
to  his  death,  as  conducted  by  the  manager, 
John  Sinnott,  showing  a  profit  of  $228,255.- 
23.  This  amount  is  not  actual  cash,  but  it  Is 
the  net  result  of  the  operation  of  the  busi- 
ness, as  shown  on  the  books,  and  is  embrac- 
ed in  the  assets  of  the  business.  Income  to 
the  amount  of  $27,734  is  accounted  for. 
Where  an  objection  is  made  to  the  compen- 
sation of  accountants  credited  In  the  ac- 
count, we  have  never  denied  a  hearing.  In- 
deed, we  think  the  court  whenever  appealed 
to  should  investigate  the  compensation  claim- 
ed by  the  accountant,  and  determine  what  is 
Just  and  fair.  In  this  case  the  e.xecutors  fil- 
ed an  answer,  and  at  the  hearing  they  au- 
thorized counsel  to  state  that  they  courted 
the  fullest  investigation.  We  consented  to 
bear  and  pass  upon  the  whole  matter. 

"In  Lilly's  Estate,  181  Pa.  478.  37  Ati.  557, 
it  Is  said  that  'the  labor  and  resiMmsibillty 
involved  in  the  proper  administration  of  the 
estate  and  the  care  and  skill  shown  by  the 
executors  In  the  performance  of  the  duties 
connected  with  the  trust  must  be  taken  in- 
to consideration  In  passing  upon  their  claim, 
and  so  must  the  direction  of  the  testator  in 
regard  to  commissions  for  their  services.'  It 
was  also  said:. 'There  can  be  no  doubt  that 
in  a  very  large  majority  of  estates  of  dece- 
dents there  has  been  an  allowance  to  the  ex- 
ecutor or  administrator  of  a  commission  of 

5  per  cent.'  In  the  opinion  of  the  court  the 
very  early  case  of  Pusey  v.  Clemson,  9  Serg. 

6  R.  204,  was  referred  to,  and  the  language 
of  Chief  Justice  Tllghman  quoted.  He  said : 
'It  Is  very  desirable  both  for  the  sake  of  the 
executors  and  the  family  of  the  testator  that 
there  should  be  some  standard  to  which  both 
may  look  on  the  subject  of  commissions. 
And,  In  the  cases  which  generally  occur,  it 
appears  to  me,  after  considerable  research, 
that  the  common  opinion  and  understanding 
of  this  country  is  fixed  upon  5  per  cent  as  a 
reasonable  allowance.  But  to  this  rule  there 
must  be  exceptions.  There  are  estates  where 
the  total  amount  is  small,  and  that  too  col- 
lected in  driblets.  In  such  5  per  cent  would 
be  sufficient.  On  the  contrary,  there  are  oth- 
ers where  the  total  being  very  large,  and 
made  up  of  sums  collected  and  paid  away 
in  large  masses,  5  per  cent  would  be  too 
much.    It  must  be  left  to  the  courts  to  as- 
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certain  tbose  cases  In  which  the  general  rule 
ahonld  be  departed  from.'  And  the  conrt  de- 
clared that  this  quotation  states,  as  fairly 
u  any  that  can  be  made,  the  present  state 
of  the  law  in  relation  to  the  allowance  of 
commissions  to  executors.  But  it  is  said  in 
Wistar's  Estate,  192  Pa.  289,  43  AU.  1006, 
tliat  there  Is  no  set  rule  as  to  percentage  on 
the  estate  in  cases  of  the  exceptional  nature 
of  the  accountant's  labor.  The  rule  Is  fair 
compensation  for  the  amount  and  character 
of  the  labor.  The  responsibility  involved  in 
large  estates  Is  also  an  element  to  be  com- 
pensated, though  not  a  controlling  one.  Or, 
as  it  is  more  elaborately  stated  in  Harri- 
son's Estate.  217  Pa.  207,  66  Atl.  854,  the  rule 
as  to  commissions  in  all  cases  is  compensa- 
tion for  the  responsibility  incurred  and  the 
services  and  labor  performed.  'In  arriving 
at  the  compensation  to  which  a  trustee  in 
any  capacity  Is  entitled,'  says  the  court,  'it  is 
necessary  to  consider  the  amount  of  the  es- 
tate, the  labor  performed,  and  the  responsi- 
bility imposed.'  These  are  elements  which 
enter  into  and  determine,  not  only  the 
amount  of  the  compensation,  but  the  right 
to  compensation  at  all.  This  was  practical- 
ly an  afBrmance  of  the  rule  laid  down  by 
Chief  Justice  Gibson  in  Harland's  Account 
5  Rawle,  323.  So  that  there  is  no  rate  of 
percentage  fixed  by  rule  as  compensntlon  for 
an  executor,  administrator,  guardian,  or 
trustee.  It  Is  usual  to  allow  a  percentage  of 
the  fund,  but  that  is  not  the  legal  way  to  as- 
certain what  commission  a  trustee  is  en- 
titled to  for  the  responsibility  incurred  and 
the  services  performed  In  the  execution  of 
Us  trust.  See,  also,  Young's  Estate,  204  Pa. 
32,  63  Atl.  511;  Moore's  Estate  (Xo.  2)  211 
Pa.  343.  60  Atl.  989.  A  very  complete  brief 
of  the  cases  In  Pennsylvania  on  the  subject 
of  the  commissions  or  compensation  of  trus- 
tees is  that  of  counsel  for  appellee  In  Wis- 
tar's Estate.  192  Pa.  289.  43  Atl.  1006. 

"In  addition  to  the  facts  already  found 
concerning  the  responsibility  of  the  account- 
ants, and  the  vast  amount  of  labor  perform- 
ed by  them,  all  of  which  were  unusual  and 
extraordinary,  it  was  also  made  to  appear 
that  in  conducting  the  vast  business  interests 
of  the  decedent  since  his  death.  Imposed  up- 
on them  by  the  testator,  a  very  large  amount 
of  money  has  pnssed  through  their  hands, 
and  as  the  result  of  their  management  of  the 
business  a  net  profit  to  the  estate  of  $228.- 
2^.23  Is  shown  It  is  true  that  the  10,000 
shares  of  stock  of  the  Philadelphia  &  Read- 
ing Railway  Company  have  not  been  convert- 
ed; neither  has  the  distilling  business,  etc. 
These  two  items  constitute  the  greater  part 
of  the  estate  remaining  In  the  hands  of  the 
accountants  unconverted.  But  the  mere  fact 
that  this  property  has  not  been  converted  in- 
to money  or  that  the  corporation  referred  to 
in  the  will  has  not  been  created  ought  not  to 
deprive  the  executors  of  their  proper  com- 
pensation for  the  performance  of  their  du- 
ties.   It  was  the  express  desire  of  the  testa- 


tor that  the  stock  should  not  be  disposed  of 
until  such  time  as  in  the  judgment  of  the  ex- 
ecutors It  would  be  for  the  benefit  of  his  es- 
tate, as  he  bad  great  faith  in  the  future  val- 
ue of  the  company,  and  also  great  faith  in 
the  vast  importance  to  his  wife  and  children 
of  the  Immense  distillery  business. 

"What  is  a  fair  and  reasonable  compensa- 
tion for  the  executors?  That  and  that  only 
is  the  question,  and  the  answer  depends  up- 
on the  size  of  the  estate,  the  responsibility 
incurred  by  them,  and  the  work  and  labor 
done.  The  exceptant  realized  that  the  exec- 
utors were  entitled  to  at  least  3  per  cent, 
on  $2,000,000  at  this  time.  We  think  they 
are  entitled  to  more.  The  testator  himself 
on  April  18,  1000.  entered  into  an  agreement 
with  the  Fidelity  Trust  Company,  In  which 
be  agreed  to  appoint  the  company  one  of 
the  executors  and  trustees  under  his  will, 
and  he  provided  that  they  should  have  a 
commission  of  1%  per  centum  on  the  prin- 
cipal of  his  estate  If  it  inventoried  over  $1,- 
000,000,  and  a  commission  of  2  per  centum 
on  the  income,  and  that  they  should  have 
for  acting  as  trustee  2  per  centum  on  the  In- 
come, and  an  allowance  of  one-hnlf  of  1  per 
cent,  on  reinvestments.  The  compensntlon  of 
the  company  was  graduated  if  the  Invento- 
ry was  over  $500,000  and  less  than  $1,000,- 
000,  or  If  It  was  over  $100,000  and  less  than 
$500,000.  The  agreement  also  provided  that 
the  company's  compensation  should  be  out- 
side of  the  compensation  of  other  executors 
and  trustees  which  the  decedent  was  to  fix. 
Now,  there  can  be  no  question  as  to  the  com- 
pensation of  the  Fidelity  Company  as  one  of 
the  executors.  They  are  entitled  to  1%  per 
centum  on  the  principal  and  2  per  centum  on 
the  income.  The  other  executors  are  as 
much  entitled  to  a  reasonable  and  fair  com- 
pensation as  the  Fidelity  Company,  because 
they  have  had  an  equal  respoDsiblllty  and 
have  performed  their  fair  share  of  the  labor 
in  connection  with  the  administration  of 
the  estate.  The  commission  claimed  is  5 
per  cent,  on  $2,446,892.81,  or  $122,344.64.  Un- 
der all  the  facts  and  circumstances,  in  view 
of  the  responsibility  imposed  upon  the  ac- 
countants, and  the  labor  which  their  duties 
required,  we  are  of  the  opinion,  and  so  find, 
that  the  compensation  claimed  is  fair  and 
reasonoble  and  Just  Another  fact  which 
should  be  taken  into  consideration,  and 
which  is  entitled  to  weight,  is  that  as  trustee 
these  accountants  will  have  a  very  great  deal 
of  responsibility  and  labor,  and  cannot,  un- 
der the  law,  receive  dual  commissions,  both 
as  executors  and  trustees.  What  they  now 
receive  as  executors  upon  the  corpus  of  the 
estate  must  be  for  all  time.  In  allowing  the 
commission,  it  must  be  understood  that  no 
additional  compensation  will  be  allowed  the 
accountants  in  the  conversion  of  the  assets 
of  the  estate  now  in  their  hands,  unless  It  is 
made  to  aippear  to  the  satisfaction  of  the 
court  that  l^  reason  of  some  further  respon- 
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8lbUlt7  they  should  be  additionally  compen- 
sated. 

"We  hare  now  passed  upon  every  mat- 
ter, claims,  and  ebmpensatloti  of  account* 
ants  raised  at  the  audit 

"The  assets  embraced  in  the  trust  account 
are  awarded  back  to  the  executors  for  fur- 
ther accounting." 

Argued  before  FBLt,,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

N.  H.  Larzelere  and  M.  Hampton  Todd,  for 
appellant  Wm.  Rudolph  Smith  and  Henry 
Pleasants,  for  appellees. 

STEWART,  J.  That  the  administration 
of  this  large  estate,  so  far  as  it  has  been 
proceeded  with,  has  been  wisely  and  Judi- 
ciously accomplished  by  the  executors,  is 
conceded.  The  principal  effort,  however,  up 
to  the  time  of  accounting,  has  been  to  con- 
serve, not  convert,  only  because  the  testator 
in  bis  will  so  advised.  There  is  but  a  single 
exception  to  the  adjudication  in  the  court  be- 
low, and  that  relates  to  the  .compensation  al- 
lowed the  executors.  The  compensation  of 
the  Fidelity  Trust  Company,  one  of  the  ex- 
ecutors, was  made  the  subject  of  contract  in 
the  lifetime  of  the  testator,  and  with  that  we 
have  no  concern.  The  auditing  Judge  allow- 
ed the  executors  a  commission  of  S  per  cent 
on  the  total  Inventoried  and  appraised  value 
of  the  estate,  and  a  like  percentage  on  some 
additional  items  omitted  from  the  Invento- 
ry. Their  compensation,  as  thus  determined, 
amounts  to  1122.344.64. 

The  basis  on  which  compensation  must  be 
determined  in  every  case  where  it  takes  the 
form  of  a  commission  is  the  amount  of  the 
estate  administered  upon  and  accounted  for. 
With  this  amount  ascertained  such  per  cen- 
tum rate  may  be  allowed  thereon  as  In  the 
opinion  of  the  auditing  Judge  will  afford 
Just  and  reasonable  compensation  to  the  ac- 
countants. We  have  frequently  recognized 
the  method  as  a  convenient  and  entirely 
suitable  way  of  determining  compensation; 
but  it  can  easily  be  misapplied,  and  made  td 
give  a  seeming  fairness  to  inequitable  re- 
sults. Ordinarily,  it  is  safe  enough  to  adopt 
the  total  debit  side  of  an  account  as  the  ba- 
sis for  the  per  centum  assessment  in  these 
cases,  for  -  ordinarily  such  total  represents 
the  extent  of  the  conversion  that  has  taken 
place.  But  not  always  so.  There  are  excep- 
tional cases,  and  this  is  one  of  them.  Here 
the  executors  have  charged  themselves  with 
the  entire  inventoried  estate  at  its  appraised 
value,  and  have  been  allowed  a  commission 
of  5  per  cent  thereon,  while  the  account 
shows  that  they  have  not  converted  a  single 
item  Included  in  the  Inventory.  If  the  es- 
tate^ as  Inventoried,  was  to  be  distributed 


without  conversion — ^that  Is  to  say.  In  specie 
— that  would  be  an  entirely  different  matter. 
Nothing  of  the  kind,  however.  Is  intended. 
The  order  of  adjudication  expressly  recom- 
mits these  specific  assets,  amounting  at  their 
appraised  value  to  $2,351,830.20,  into  the 
hands  of  the  accountants  to  be  converted  by 
them  and  thereafter  accounted  for.  Until 
such  conversloh  shall  have  been  accomplish- 
ed, no  compensation  will  have  been  earned 
as  to  these  assets,  and  therefore  none  should 
be  allowed.  Here  they  have  been  allowed 
by  way  of  anticipation  as  appeai-s  from  the 
order  recommitting  the  assets.  That  order 
directs  that  they  be  converted  by  the  execu- 
tors without  further  compensation.  The  in» 
equity  of  snch  an  adjudication  Is  appsrent. 
Suppose  for  some  reason  the  place  of  these 
executors  should  become  vacant — a  contin- 
gency  perhaps  too  remote  to  be  seriously 
considered  In' this  particular  case,  but  a  con* 
tingency  which  not  unfrequCTitly  oecnrs  in 
the  estates  of  decedents — and  the  duty  of 
converting  these  assets  should  fall  upon 
their  successors,  where  would  the  compensa- 
tion of  the  successors  'come  from?  Would 
It  not  necessarily  result  that  the  estate 
would  be  taxed  twice  for  the  same  service? 
We  express  no  opinion  as  to  what  would 
have  been  proper  compensation  bad  the 
whole  estate  been  administered  upon  and  ac* 
counted  for.  It  will  be  time  enough  to  meet 
that  question  when  the  condition  arises.  It 
is  enough  to  know  that  it  has  not  yet  been 
accounted  for,  and  that  the  accountants  have 
been  allowed  a  compensation  which  exceeds 
in  amount  all  that  they  have  actually  receiv- 
ed, according  to  the  account  flied.  and  for 
which  they  are  liable  by  reason  of  their  ac- 
counting. We  have  not  overlooked  the  fact 
that  the  account  does  not  Inclnde  the  income 
derived  by  the  accountants  from  the  uncon- 
verted assets,  and  that  such  tncome  Is  ex- 
hibited In  a  separate  statement  filed.  There 
can  be  no  reason  why  It  should  not  be  em- 
braced In  the  account — made  part  of  It  Only 
as  It  Is  thus  accounted  for  can  commissions 
be  allowed  thereon.  The  case  en  lis  for  a  re- 
statement of  the  account  along  the  lines  we 
have  Indicated.  Until  this  is  done,  it  can- 
not be  made  to  appear  by  percentage  or  otb- 
erwise  what  would  be  Just  compensation  to 
the  accountants.  This  is  for  the  auditing  court 
In  the  first  Instance.  We  have  simply  Indi- 
cated the  proper  method  of  reaching  the  re- 
sult 

The  decree,  so  feir  as  It  erabrnces  the  com- 
pensation of  the  executors,  is  reversed;  and 
the  record  Is  remitted,  with  directions  to 
proceed  In  the  matter  of  the  adjudication  In 
accordance  with  the  methods  and  principles 
we  have  here  Indicated. 
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In  re  JONES  et  al. 

(Snsreme  Oanrt  of  nhode  Island,     jaly  6, 
1909.) 

Trosis  (1 12S*)— Dkxd— Pbofekxt  Convetzd. 
A  dMd'of  trust  conveying  all  the  lands  of 
the  grantor  situated  on  a  designated  avenue  in  a 
city,  together  with  the  appurtenances,  conveys 
the  land  situated  on  the  designated  avenue  pre- 
viously acquired  by  the  (grantor  under  a  deed 
deBcribing  the  land,  and  it  does  not  convey  oth- 
er lands  not  situated  on  the  avenue  owned  by 
the  grantor. 

[Ed.  Note.— For  other  oMes,  tee  Trnsti,  L»ec 
Dig.  I  I25.*J 

Petition,  under  Court  and  Practice  Act 
190S,  {  323,  by  Pembroke  Jonee  and  anotber 
for  the  opinion  of  the  court  as  to  the  title 
to  land  conveyed  by  a  deed  of  trust  Deed 
coDStmed. 

Sbe£BeId,  Levy  &  Harvey,  for  Pembroke 
J<mes.  Gardner,  PIrce  k  Tbomley,  Cbarles 
S.  Haslam,  and  Newton  W.  Adams,  for  helra 
at  law  of  Theodore  A.  Havemeyer.  Burdlck 
ft  McLeod,  for  certain  trustees. 

PER  CURIAM.  The  court  Is  of  the  opin- 
ion tbat  the  description  contained  in  the 
deed  of  trust  executed  by  the  late  Theodore 

A.  Havemeyer  on  August  21,  1895,  conveying 
"all  the  lands  and  premises  belonging  to 
the  said  Theodore  A.  Havemeyer,  situate  on 
Bellevue  avenue,  at  Newport  R.  L,  together 
with  the  appurtenances,  and  all  the  estate 
and  rights  of  the  said  Theodore  A.  Have- 
meyer and  Emllle  Havemeyer,  his  wife,  in 
and  to  said  premises,  subject  to  the  trust 
and  other  provisions  as  if  they  had  been 
originally  incorporated,"  conveyed  exactly 
what  it  purported  to  convey,  and  nothing 
more;  tbat  is  to  say,  the  tract  of  land,  with 
its  appurtenances,  bounded  as  described  In 
the  deed  to  said  Havemeyer  from  Blandtna 

B.  Andrews  et  al.,  dated  December  13,  1880, 
as  "easterly,  on  Bellevue  avenue;  southerly, 
on  Bancroft  avenue;  westerly,  on  Coggeshall 
avenne;  northerly,  partly  on  land  of  J.  A. 
Hazard  deceased,  and  partly  on  land  now 
or.  formerly  of  C.  F.  Chlckerlng — containing 
5^  acres,  more  or  less."  This  description  Is 
safBdently  exact  and  definite,  and  we  see 
no  reason  to  make  it  ambiguous  by  the  In- 
clusion of  other  liinds  not  situated  on  Belle- 
vue avenue,  which  were  owned  by  Have- 
meyer, and  which  came  to  him  from  other 
grantors  and  were  otherwise  and  properly 
described  in  the  conveyances  to  him,  and 
which,  so  far  as  they  bound  on  any  highway, 
are  Iwundied  on  Coggeshall  avenue,  an  estab- 
lished public  highway,  and  not  on  Bellevue 
avenue. 

It  follows,  accordingly,  that  the  premises 
described  in  the  contract  of  sale  aforesaid, 
■et  out  in  the  petition,  did  not  pass  under 
the  trust  conveyance,  and  that  title  to  the 
same  is  vested  in  the  heirs  of  Theodore  A. 
Havemeyer,  as  set  forth  in  the  agreed  state- 
ment of  facts. 


(M  R.  I.  D 
BATTEX  T.  XUNT.  MOSS  &  CO. 

(Supreme    Court   of   Rhode    Island.     July  9i 
1909.) 

1.  Pbincipai,  ai»d  Agb*t  (S  143*)— Uwmb- 
closbo  pbmcipai^achon  on  contbactby 

Agent. 

Ad  undisclosed  principal  may  sue  on  a  con- 
tract made  by  his  agept 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  t{  602,  606 ;  Dec  Dig.  |  148.*] 

2.  KviDBWCB  (I  4B9*)  — Parol  Bvidbno*  — 

AOBNOT  OF  PaBTT  to  CONTBACT. 

Parol  evidence  is  admissible  to 'show  that 
a  person  signing  a  contract  in  his  own  name 
acted  as  agent  tor  another. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1910,  2112 ;  Dec  Dig.  i  459.*] 

3.  SaLBS     ({     279*)— WABBAHTIKS— CONSTBUOt 
TION.     . 

Where  a  contract  for  sale  of  an  engine  em- 
braced warranties  that  if  any  parts  should  !>• 
broken  or  useless  the  seller  would  repair  with- 
out charge  upon  return  of  the  engine  to  the  fac- 
tory, and  that  the  engine  would  do  good  work 
when  properly  bandied,  the  warranties  were  sep- 
arate, and  the  buyer  was  not  required  to  return 
the  engine  for  repairs  before  suing  for  breach 
of  the  waranty  that  it  would  do  good  work. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  783;  Dec.  Dig-  i  279.*] 

Exceptions  ftom  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Darius  Baker, 
Judge. 

Action  by  John  A.  Battey  against  Lnnt, 
Moss  &  Go.  Verdict  for  plaintiff,  and  de- 
fendant excepts.  Exceptions  overruled,  and 
case  remitted  for  Judgment  on  the  verdict 

Page  &  Cusbing,  for  plaintiff.  Terence 
M.  O'Reilly  and  James  B.  Smith,  tor  de- 
fendant 

BLODGETT,  J.  After  verdict  for  the 
plaintiff  for  $300  damages  for  breach  of  a 
warranty  in  a  contract  for  the  purchase  of 
a  gasoline  engine  that  "this  machine  will  do 
good  work  when  properly  handled,"  and  the 
denial  of  a  motion  for  a  new  trial  by  the 
superior  court,  the  defendant  has  brought  his 
bill  of  exceptions  here 

The  contract  of  purchase  was  signed  by 
John  A.  Battey,  Jr.,  in  his  own  name,  and 
the  first  ground  of  error  alleged  Is  that  the 
present  plaintiff,  his  father,  could  not  reeov' 
er  thereon.  It  was  undisputed  that  the  fa- 
Qier  was  the  proprietor  of  the  business,  and 
tbat  his  son  had  acted  in  his  behalf  for 
many  years.  The  price  of  the  engine  and 
mill  contended  for  was  paid  by  the  check 
of  the  father.  It  Is  well  settled  that  an  un- 
disclosed principal  may  sue  on  a  contract 
mad6  by  his  agent.  In  Ford  v.  WiUInms,  21 
How.  269,  16  In  Ed.  36,  it  is  said:  "The  con- 
tract of  the  agent  Is  the  contract  of  the 
principal,  and  he  may  sue  or  be  sued  there- 
on, though  not  named  therein;  and,  notwith- 
standing the  rale  of  law  that  an  agreement 
reduced  to  writing  may  not  be  contradicted 
or  varied  by  parol,  it  is  well  settlerl  tbat  the 
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prindpal  may  show  that  the  agent  who  made 
tbe  contract  in  his  own  name  was  acting 
for  him.  •  *  *  The  array  of  cases  and 
treatises  cited  by  the  plaintiff's  counsel 
shows  conclusively  that  this  question  Is  set- 
tled, not  only  by  tbe  courts  of  England  and 
many  of  the  states,  but  by  this  court"  And 
see  New  Jersey  Steam  Navigation  Co.  t. 
Merchants'  Bank,  6  How.  881,  12  L.  Ed.  465, 
and  cases  cited.  There  was  no  error  In  ad- 
mitting evidence  that  tbe  son  In  fact  signed 
the  contract  on  behalf  of  and  as  agent  of  his 
father. 

There  is  no  ground  for  the  exception  to 
the  charge  of  the  trial  Justice,  as  follows: 
"Neither  does  the  second,  which  provides 
that,  'any  part  or  parts  being  broken  or  use- 
less, the  purchaser  may  have  the  privilege 
of  sending  engine  to  factory,  where  It  will 
be  repaired  without  charge.'  The  charge 
Is  not  that  the  engine  needed  repairing.  The 
charge  was  that  the  engine  was  not  good, 
was  not  suited  to  do  the  work  which  It  was 
sold  for,  and  was  worthless.  That  Is  what 
the  plaintiff  says.  Not  that  It  needed  repair- 
ing, but  the  machine  and  engine  sold  to  them 
was  not  good  for  anything,  and,  of  course, 
that  part  which  applies  to  the  repairing  was 
not  applicable  to  this  plaintiff's  case." 

Blsceptlon  was  also  taken  to  tbe  refusal  to 
charge  the  Jury  "that  the  plaintiff  Is  bound 
by  the  terms  set  forth  In  the  warranty  as 
to  returning  to  factory  before  bringing  suit" 
The  contention  of  the  de/er.'^ant  that  this 
was  a  condition  precedent  is  unfounded,  and 
this  objection  Is  overruled.  The  warranty 
on  which  tbe  action  is  based  Is  entirely  sep- 
arate and  Independent  of  this  provision,  and 
tbe  latter  In  no  way  constitutes  an  exception 
to  or  a  limitation  upon  It 

Tbe  remaining  request  to  charge.  If  now 
pressed,  was  upon  an  Immaterial  issue,  and 
does  not  affect  the  merits  of  this  case. 

Tbe  evidence  was  conflicting,  and  the  ques- 
tions of  the  capability  and  the  worthlenness 
of  the  engine  and  machine  were  properly  left 
to  the  Jury,  who  have  decided  the  Issues  so 
submitted  to  them  in  favor  of  the  plaintiff. 
We  see  no  sufficient  reason  to  disturb  their 
finding. 

Defendant's  exceptions  overruled,  and  case 
lemltted  to  the  superior  court,  with  direc- 
tion to  enter  Judgment  on  the  verdict 


fu  R.  I.  m 

CAMPBELL 


V.  CAMPBELL  et  al. 


(Sapteme   Court    of    Rhode    Island.      July    6, 
1909.) 

1.  Tbiai.  (I  57*)— Rbception  of  £}viokncb— 

NUUBEB  OF  WlTNESBEa— LlMrTATIOW. 

While  the  court,  in  Its  discretion,  may  limit 
tbe  number  of  witnesgea  on  a  particular  point, 
the  discretion  must  be  ao  need  aa  not  to  impair 


the  rights  of  the  parties,  and  an  abuse  thereof 
is  reversible  error. 

[Ed.  Note.— For  other  case*,  see  Trial,  Cent 
Dig.  i  133;    Dec.  Dig.  i  67.*] 

2.  TaiAi,  (I  67*)— RncKFTioir  or  EviraircB— 
WrrNBSBKB  — LnirrATiOR  — AnuBK  of  Dia- 

OBETION. 

Plaintiff's  connsel  not  having  been  notified 
that  the  court  would  hold  an  evening  session, 
having  no  more  witnesses  present  at  4:50  p.  m., 
which  was  practically  tbe  usual  time  of  adjoom- 
ment  for  tbe  day,  asked  for  an  adjournment 
until  tbe  next  morning.  Tbe  court,  as  a  con- 
dition to  adjournment,  required  plaintiff's  coun- 
sel to  state  the  names  ol  the  witnesses  whom 
he  would  call  on  the  succeeding  day.  Coun- 
sel objected  to  this,  but,  l>eing  required  to  com- 
ply, stated  the  names  of  certain  witnesses, 
whereupon  the  court  replied  that  he  would  hold 
counsel  pretty  rigidly  to  the  number  of  wit- 
nesses to-morrow,  and  stated  to  the  attorney  for 
defendants  that  they,  too,  would  l>e  expected  to 
proceed  as  soon  as  complainant  bad  finished  on 
the  succeeding  day.  Held,  that  the  court's  re- 
fusal to  permit  complainant  on  the  succeeding 
day  to  call  and  examine  a  material  witness,  who 
had  not  been  named  on  the  preceding  evening, 
was  an  abuse  of  discretion. 

I  Ed.'  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  133;    Dec.  Dig.  {  57.*] 

8.  Tbial  (I  413*)— RECEFTioir  of  Evideitck— 

Exclusion  of  Witnesses. 

Where  a  witness  was  offered  in  rebuttal 
generally,  and  the  court  refused  to  permit  him 
to  testify  at  all,  the  ruling  could  not  be  assisted 
by  plaintilTs  concession  that,  if  the  court  would 
permit  tbe  witness  to  testify,  he  would  be  ex- 
amined only  as  to  one  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  413.*] 

4.  Tbial  (|  67*)- Numbeb  of  Witnebskb  — 
LuiTATion— Natubc  of  Testiuont. 

Where  the  court  declined  to  permit  a  wit- 
ness to  testify  at  all  in  rebuttal,  because  his 
name  bad  not  been  mentioned  by  plaintiff's 
counsel  as  a  condition  to  adjournment  on  tbe 
preceding  day,  the  ruling  was  unsustainable  be- 
cause tbe  proposed  testimony  would  have  been 
cumulative;    tbe  party  holding  the  burden   of 

Sroof  beinc  entitled  to  offer  any  material  evi- 
ence  bearing  directly  on  the  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Di'g.  I  57.*] 

5.  Tbial  (i  64*)— RBBtHTAlr-RstmAnoil  OF 
Statements. 

A  witness,  whose  testimony  is  denied  by  a 
witness  testifying  in  rebuttal,  cannot  be  re- 
called to  reiterate  her  statements. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  154,  155 ;    Dec  Dig.  i  64.*] 

Biodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Claim  by  Elisba  J.  Campbell  against  the 
estate  of  James  Campbell,  deceased,  to  which 
George  B.  Campbell  and  others  filed  objec- 
tions, From  an  order  of  the  superior  court 
on  appeal  from  commissioners,  denying  com- 
plainant's motion  for  a  new  trial  after  ver- 
dict for  less  than  the  relief  demanded,  he 
brings  exceptions.  Sustained.  Caaa  remit- 
ted for  new  trial. 

See,  also,  29  E.  I.  42a  71  Aa  10S& 
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Green.  Hinckley  &  Allen,  for  appellant. 
James  Harris  and  Irving  Champlln,  for  ap- 
pellees. 

JOHNSON,  J.  The  plaintiff  filed  In  the 
mmilclpal  court  in  the  city  of  Prorldence  hla 
claim  against  the  estate  of  James  Campbell, 
his  father,  late  of  said  Providence,  deceased, 
for  $15,550.  This  claim  was  made  up  as  fol- 
lows :  4>10,000  due  on  a  promissory  note  giv- 
en for  -work  and  labor  and  money  loaned  by 
the  plaintiff  to  his  father;  $4,050  due  from 
his  father  for  wages  for  two  years  and  three 
months  at  $150  per  month  from  AprU  1,  1902, 
to  June  28,  1904 ;  and  $1,500  due  for  money 
loaned  his  father  from  April  1,  1902,  to  June 
28.  1904.  The  estate  having  been  declared 
insolvent  and  commissioners  appointed,  said 
claim  of  $15,550  was  in  part  allowed  by  the 
commissioners  to  the  extent  of  $2,700  for 
work  and  labor  for  two  years  and  three 
months  at  the  rate  of  $100  per  month.  From 
this  allowance  the  plaiutlff  appealed  to  the 
superior  court,  where  the  Jury  awarded  him 
a  verdi9t  for  $3,024. 

The  plaintiff  filed  a  motion  for  a  new 
trial,  which  was  denied,  and  the  case  is  now 
before  this  court  on  the  plaintiff's  bill  of  ex- 
ceptlons;  the  exceptions  being  as  follows: 
(1)  To  certain  rulings  of  said  Justice  at  the 
trial  of  said  action  in  respect  to  certain  evi- 
dence, as  shown  on  pages  133  and  252  of  the 
transcript  of  testimony  filed  herewith.  (2) 
To  the  ruling  of  said  justice  at  the  trial  of 
■aid  action  not  permitting  a  certain  witness 
to  testify,  as  shown  on  pages  602.  003.  610. 
611,  and  612  of  said  transcript  of  testimony 
filed  herewith.  (3)  To  the  decision  of  said 
court  denying  the  plaintiff's  motion  for  a 
new  trial,  which  motion  was  based  upon  the 
following  grounds:  (a)  That  said  verdict 
and  finding  was  against  the  law.  (b)  That 
said  verdict  and  finding  was  against  the  evi- 
dence, and  the  weight  thereof,  in  that  said 
verdict  and  finding  should  have  been  for  a 
msch  larger  sum.  (c)  That  snid  verdict  and 
finding  was  against  the  evidence,  and  the 
weight  thereof,  in  that  the  Jury  should  have 
found,  in  addition  to  the  amount  they  did, 
the  amount  of  the  note  in  said  cause  and  In- 
terest thereon  from  the  date  of  said  note. 
(d)  That  said  verdict  and  finding  was  against 
the  law  and  the  evidence,  and  the  weight 
thereof,  (e)  That  the  amount  of  said  verdict 
and  finding  was  entirely  inadequate  and  In- 
mfliclent  (f)  That  the  appellant  had  dis- 
covered new  and  material  evidence,  which  he 
bad  not  discovered  at  the  time  of  the  trial 
of  said  cause,  and  which  he  could  not  have 
discovered  at  said  time  by  the  exercise  of 
reasonable  care. 

We  think  that  the  reception  secondly  set 
out  in  the  bill,  viz. :  "To  the  ruling  of  said 
Justice  at  the  trial  of  said  action  not  per- 
mitting a  certain  witness  to  testify,  as  shown 
on  pages  602,  603,  610,  611,  and  612  of  said 
transcript  of  testimony  filed  herewith,"  should 
be  first  considered.    To  understand  the  ex- 


ception, it  is  necessary  to  recur  to  page  610, 
where  the  witness  was  offered  and  the  objec- 
tion made.    The  record  follows: 

"Mr.  Waterman:    Mr.  Bradford  Campbell. 

"Mr.  Champlln:  I  shall  have  to  object  to 
the  testimony  of  this  witness.  Mr.  Water- 
man made  an  agreement  with  us  and  with 
the  court  last  night,  and  I  shall  insist  that 
that  agreement  Is  kept. 

"Mr.  Waterman:  Now,  if  your  honor 
please,  at  that  time  I  said  there  might  be 
one  thing  that  I  had  overlooked  in  the  testi- 
mony. In  the  haste  of  closing  \ip.  There  is 
one  thing  that  I  Iiave  overlooked,  and  that  is 
the  statement  of  Mrs.  Rebecca  Campbell  as 
to  Mr.  Bradford  Campbell  coming  up  at  one 
time  and  getting  the  signature  to  a  note,  and 
that  is  what  I  want  to  examine  him  about.  I 
will  limit  my  examination  to  that,  although  I 
would  like  to  examine  him  as  to  Mr.  James 
Campbell's  condition  during  the  time  men- 
tioned. We  didn't  have  him  here  yosterday, 
because,  as  I  said,  I  thought  we  had  enough 
witnesses  to  fill  the  day  up.  and  we  did  not 
go  to  undue  expense  to  get  him  in. 

"Mr.  Champlln:  This  man  is  a  son  of 
Ellsha  J.  Campbell,  lives  with  him.  and  they 
could  have  had  him  here  any  time  they  chose. 
Last  night  yonr  honor  told  Mr.  Waterman 
that,  unless  he  would  name  the  witnesses, 
you  would  go  ahead  on  this  case  last  night, 
and  you  waited  for  him  to  name  the  wit- 
nesses. He  insisted  that  he  would  put  on 
whatever  witnesses  he  could  get  Tour  hon- 
or told  him  then  yon  would  go  ahead  with 
the  trial  last  night  unless  he  would  name 
them,  and  you  would  hold  him  strictly  to  the 
agreement  He  finally  said  that  he  would 
name  three  persons,  and  then  eventually  he 
got  up  and  said  he  would  take  one  of  those 
persons  out,  and  he  would  put  on  only  those 
two  persons,  and  be  named  those  two  per- 
sons. With  that  Information  we  had  from 
him,  and  with  your  honor's  statement  that 
you  would  hold  him  strictly  to  bis  agree- 
ment ive  have  made  no  preparation  what- 
ever to  meet  anything  except  the  testimony 
of  those  two  witnesses.  We  are  not  bound, 
under  that  agreement  and  under  the  ruling 
of  your  honor,  to  meet  the  testimony  of  this 
witness.  He  Is  going  to  contradict  perhaps, 
the  testimony  of  Mrs.  Rebecca  Campbell. 
Mrs.  Rebecca  Campbell's  deposition  is  in 
here.  It  would  put  us  In  the  position  to 
bring  her  in  at  the  twelfth  hour,  and  either 
make  ns  go  to  the  Jury  with  an  unfinished 
case,  or  ask  your  honor  to  take  the  deposi- 
tion of  Mrs.  Rebecca  Campbell. 

"By  the  Court:  I  shall  hold  you  to  your 
agreement  Mr.  Waterman. 

"Mr.  Waterman:  Will  yonr  honor  note 
my  exception? 

"By  the  Court:    I  note  your  exception." 

Aa  the  court's  ruling  refers  to  and  is  bas- 
ed upon  an  agreement  made  by  Mr.  Water- 
man, the  appellant's  attorney,  It  becomes 
necessary  to  find  out  what  the  agreement 
was.    Recurring  to  page  002  of  the  trans- 
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•cript  of  eTldence,  we  find  the  following  rec- 
ord: 

"At  4:50  p.  m.  cotmsel  for  appellant  astcB 
that  the  trial  of  the  case  be  adjourned  un- 
til the  following  morning,  and  states  that 
he  has  been  unable  to  reach  other  witnesses 
whom  he  Intends  to  procure  in  behalf  of  the 
appellant  In  rebuttal. 

"By  the  Court:  How  many  more  wit- 
nesses are  you  going  to  call  to-morrow? 

"Mr.  Waterman:  We  expect  to  get  Mr. 
Collins,  of  coarse;  Mr.  HawUns  and  Mr. 
Vial  we  intend  to  see;  and  that  is  all  that 
I  can  say  definitely  about  now. 

"By  the  Court:  I  shall  hold  you  pretty 
rigidly  to  your  number  of  witnesses  to-mor- 
row, because  I  am  ready  to  go  on  now,  and 
I  certainly —  Of  course,  you  understand  the 
situation.  I  do  not  desire  to  handicap  your 
case  in  any  way,  but  It  is  a  simple  neces- 
sity on  my  part.  I  want  a  distinct  under- 
standing, before  we  separate  to-night,  the 
case  Is  to  be  held  down  very  close  to-mor- 
row morning  on  the  number  of  witnesses. 
I  don't  think  I  am  unfair  In  asking  you  to 
specify  Qow  exactly  what  you  propose  to  do 
in  the  morning. 

"Mr.  Waterman:  In  order  to  expedite  the 
matter.  If  your  honor  please —  Of  course, 
I  will  state  that  I  didn't  know  the  court  was 
going  to  sit  overtime  to-night,  and  I  thought 
we  had  enough  testimony  to  fill  up  the  time 
until  adjournment,  and  did  not  like  to  ask 
business  men,  who  would  not  be  needed  to- 
day, to  come  twice.  In  order  to  expedite  the 
matter,  I  will  agree  to  put  on  simply  those 
that  I  know  about — ^Mr.  Collins  and  Mr. 
Hawkins.  They  will  both  testify  as  to  his 
condition. 

"By  the  Court:  Now,  then,  gentlemen  on 
the  other  side,  you  understand  what  yon 
have  to  meet,  and  I  shall  expect  yon  to  go 
on  with  your  case,  too,  as  soon  as  they  have 
finished  theirs.  On  that  condition,  we  will 
stop  now  till  half-past  9  to-morrow  morn- 
ing." 

It  Is  well  settled  that  the  trial  court,  in 
the  exercise  of  a  sound  and  reasonable  dis- 
cretion, may  limit  the  number  of  witnesses 
that  may  be  allowed  to  testify  on  a  given 
point  "If  it  were  otherwise,  the  length  of 
a  trial  could  be  protracted  to  an  unreason- 
able and  unwarrantable  extent,  and  the  time 
of  the  court  consumed  by  the  nseless  and  nn- 
necessary  reiteration'  of  testimony."  Out- 
calt  V.  Johnston,  9  Colo.  App.  519,  49  Pac. 
1058.  "But  the  discretion  must  be  reason- 
ably exercised,  so  as  to  deprive  the  parties 
of  no  material  rights,  and  an  abuse  of  it  in 
this  respect  will  be  reversible  error."  Bui^ 
hans  V.  Norwood  Park,  138  111.  147,  27  N. 
B.  1088;  Ragsdale  v.  Southern  Ry.  Co.  (O. 
C.)  121  Fed.  924;  Jones  y.  GUdewc  '.  53 
Ark.  161, 13  8.  W.  723,  7  li.  R.  A.  831;  Huett 
V.  Clark,  4  Colo.  App.  231,  85  Pac.  671;  Un- 
ion National  Bank  v.  Baldenwlck,  45  111. 
375;  Mueller  v.  Rebhan,  94  111.  142;  Mergen- 
thelm  T.  State.  107  Ind.  567,  8  N.  B.  568; 


Butler  7.  State,  67  Ind.  378;  Eesee  ▼.  Ohi- 
cago;  etc.,  B.  Co.,  80  Iowa,  78,  6  Am.  R^. 
613;  State  v.  Pratt  County,  42  Kan.  641,  22 
Pac.  722;  Burt-Brabb  Lumber  Co.  v.  Craw- 
ford, 27  Ky.  Law  Rep,  798,  86  S.  W.  702; 
Cusbing  V.  Bluings,  2  Gush.  (Mass.)  158; 
State  7.  Whitton,  68  Mo.  91;  Blester  v.  State, 
65  Neb.  276,  91  N.  W.  416;  Anthony  7.  Smith, 
4  Bosw.  (N.  7.)  503;  Powers  v.  McKenzIe, 
90  Tenn.  167, 16  S.  W.  559;  Meier  v.  Morgan, 
82  Wis.  289.  62  N.  W.  174,  33  Am.  St.  Rep. 
89;  Bunnell  rl  Butler,  23  Conn.  65;  Nolton 
7.  Moses,  8  Barb.  (N.  T.)  81.  "Where  the 
point  In  dispute  is  colhiteral  to  the  main 
issue,  as  in  the  case  of  Impeaching  or  sus- 
taining a  witness,  or  in  the  case  of  Impeach- 
ing or  sustaining  the  character  of  a  party 
whose  character  is  not  directly  In  issue,  the 
trial  court  has  wide  discretion  In  the  mat- 
ter of  limiting  the  number  of  wltnessea."  8 
Am.  &  Eng.  Ann.  Cas.  829,  note. 

In  St  Louis  R.  Co.  7.  Anbucbon,  199  Mo. 
352,  97  S.  W.  867,  9  L.  R.  A.  (N.  S.)  426,  116 
Am.  St  Rep.  499,  8  Am.  &  Eng.  Ann.  Cas. 
822,  at  page  823,  the  court  says:  "On  col- 
lateral and  incidental  Issues,  as,  for  example, 
the  general  reputation  of  a  witness,  or  an 
Issue  upon  a  motion  for  a  change  of  venue, 
or  for  costs,  etc..  It  is  a  wise  and  settled 
rule  to  allow  trial  courts  wide  discretion." 
Outcalt  V.  Johnst<»,  9  Colo.  App.  619,  4d 
Pac.  1058;  Bunnell  7.  Butler,  23  Conn.  6S. 
See  collection  of  cases  In  note,  8  Am.  &  Eng. 
Ann.  Cas.  829.  Great  latitude  is  also  al- 
lowed trial  courts  In  limiting  the  number  of 
expert  witnesses  on  a  single  point  See  cas- 
es collected  in  note,  8  AiA.  &  Bng.  Ann.  Cas. 
829.  A  distinction  has,  however,  been  made 
where  the  fact  to  be  established  is  not  sworn 
to  directly  by  witnesses,  but  must  be  estab- 
lished by  proof  of  other  facts  from  which 
the  existence  or  nonexistence  of  the  fact  In 
controversy  may  be  Inferred. 

In  Oreen  7.  Phoenix  Mut  Life  Ins.  Co., 
134  111.  810,  25  N.  B.  683,  10  L.  B,  A.  676. 
the  court  says:  "One  of  the  Important  ques- 
tions involved  at  the  hearing  was  whether, 
at  the  time  of  the  execution  of  the  trnst 
deeds  and  the  subsequent  sale  thereunder, 
and  from  thence  to  shortly  before  the  filing 
of  the  origbial  bill,  appellant  had  been  and 
was  Insane.  •  •  •  The  law  presumes  the 
fact  of  sanity,  and  hence  the  burthen  Is  cast 
upon  the  party  allef^ing  insanity  to  establish 
It  by  a  preponderance  of  proof.  No  rule  can 
be  formulated  as  to  the  quantum  of  evi- 
dence necessary  to  establish  insanity,  other- 
wise than  that  It  must  be  sufficient  to  over- 
come the  legal  presumption  of  sanity  and  to 
overbalance  the  testimony  tending  to  snstain 
such  presumption.  This  preponderance  of 
evidence  necessary  to  satisfy  the  Judicial 
mind  does  not,  as  a  matter  of  course,  de- 
pend upon  the  nnmber  of  witnesses  testify- 
ing on  either  side;  but  when  all  are  appar- 
ently possessed  of  the  same  means  of  knowl- 
edge, and  are  equally  intelligent  and  credible, 
the  greater  nnmber  must  generally  {vevail. 
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Tlie  trial  court  mmt,  of  necessity,  exercise 
discretion  as  to  the  number  of  witnesses 
to  prove  a  given  fact  that  la  not  dilut- 
ed, or  that  Is  merelj  collateral  to  the  main 
issue,  depending  very  much  upon  the  na- 
ture   and    subject-matter    of    the    inquiry. 

*  *  *  The  phases  of  Insanity  and  the 
facta  and  circumstances  which  may  tend  to 
establish,  and  are  proper  for  consideration, 
are  ao  numerous  and  varied  that  a  great 
Dnmber  of  witnesses  may  be  required  to 
determine  the  fact  in  issue.  And  it  is  found 
that  persons  of  equal  intelligence  differ  in 
opinion  as  to  the  inference  to  be  drawn  from 
nich  facts  and  circumstances.  In  such  cas- 
es great  latitude  has  always  been  allowed, 
and  sbonld  prevail.  *  *  *  It  must  be  ap- 
parent that  the  limitation  of  witnesses  in 
snch  cases  to  an  equal  number  on  each  side, 
as  was  here  done,  even  supposing  they  were 
of  equal  credit,  and  had  equal  means  of 
knowledge,  would  be  to  defeat  the  party 
holding  the  affirmative  of  the  Issue.  ,  The 
court .  may  undoubtedly  limit  the  nnmbier  of 
witnesses  called  as  experts,  and  in  some 
cases    for    the    purpose    of    Impeachment 

*  *  *  It  should,  however,  be  understood 
that  In  ancb  cases  the  exercise  of  the  discre- 
tion most  be  reasonable.  The  court  may  not 
arbitrarily  determine  the  number  of  witness- 
es that  may  testify  In  such  cases." 

In  Galveston,  etc^  B.  Co.  v.  Hatula,  79 
Tex.  577,  15  S.  W.  578,  tiie  court  says: 
"There  must  exist  In  every  court  the  power 
to  determine  when  evidence  purely  cumula- 
tive shall  cease,  or  there  would  be  no  limit 
to  trials,  and  the  exercise  of  such  a  discre- 
tion wonld  be  no  ground  for  reversal  of  a 
Judgment  unless  it  was  made  to  appear  that 
this  bad  been  abused.  Such  a  power  Is 
one.  however,  to  he  exercised  with  the  ut- 
most care;  and  tn  a  case  where  there  Is 
little  or  no  controversy  as  to  a  given  fact, 
snch  evidence  might  properly  be  cut  ofT, 
where  it  would  be  Improper  to  do  so  when 
the  evidence  was  greatly  conflicting.  In  a 
case  In  which  a  fact  to  be  established  Is 
not  sworn  to  directly  by  witnesses,  but 
most  be  so  established  by  proof  of  other 
facta  from  which  the  main  fact  is  to  t)e  in- 
ferred, then  evidence  of*dUrerent  facts  from 
which  the  Inference  may  be  drawn  is  not 
strictly  cumulative.  From  the  blU  of  ex- 
ceptions It  may  be  inferred  that  the  court 
below  refused  to  hear  further  evidence  tend- 
ing to  prove  the  controverted  fact  or  'sub- 
ject,' because  other  evidence,  although  not 
to  the  same  facts,  had  been  introduced  tend- 
ing to  prove  the  same  1bsu&  If  this  was  the 
mllng,  it  was  erroneous." 

Ward  V.  Dick.  45  Conn.  235,  29  Am.  Rep. 
677,  was  an  action  for  slander,  in  charging 
plaintiir  with  dishonesty.  Defendant  offered 
evidence  of  plaintUTs  bad  reputation  in 
that  respect  The  court  limited  him  to  10 
witnesses.  Held  ground  for  granting  a  new 
triaL  The  court  said:  "The  subject-matter 
of  the  Inquiry  was  the  value  of  a  reputation. 


To  the  law  this  is  a  tangible  thing.  It  Isi 
property  in  the  highest  sense;  and  we  are. 
not  aware  that  in  actions  for  Injuries  to. 
property  courts  have  assumed  the  right,  i 
either  to  prevent  the  piaintifT  from  establish- . 
Ing  the  value  thereof  at  the  highest  pos- 
sible point  to  which  he  could  carry  it  by. 
the  power  of  testimony,  or  the  defendant  > 
from  diminishing  it  by  the  same  means.  < 
And  actions  for  injuries  to  character  are  not" 
exceptions.  It  Is  ^e  that  In  Bunnell  v. , 
Butler,  23  Coim.  65,  this  court  sanctioned  ( 
a  limitation,  upon  the  number  of  witnesses 
to  be  heard  in  the  matter  of  the  Impeach- < 
ment  of  the  character  of  a  witness  for  > 
truth;  but  that  character  was  not  the  ground 
of  the  action.  It  could  at  most  only  affect  < 
the  weight  to  be  given  to  the  testimony  i 
of  one  witness,  and. he  may  have  been  onsi 
of  many  to  the  same  point,  and  not  at  all  > 
essential  to  the  support  of  that,  and  thei 
point,  if  established,  may  have  been  of  very  i 
little  Importance.  And  in  other  Instances! 
courts  have  restricted,  the  number  of  wit- . 
nesses  giving  opinions  upon  matters  collat* . 
eral  to  the  main  issue.  Character,  for  thai 
purposes  of  a  Jndidal  Investigation,  Is  the  i 
aggregate  of  opinions  expressed  concerning^ 
an  individual  by  those  who  know  him;  and« 
a  name,  good  or  bad,  is  most  firmly  es-  4 
tablisbed  where  the  testimony  of  credible  > 
witnesses  cbvors  the  widest  range  of  that 
life  of  the  person  who -bears  it  Therefore^ « 
where,  as  in  the  case  before  us,  the  lifer  i 
of  the  plaintiff  has  l>een  broken  into  sections  < 
by  changes  of  residence  from  one  locality 
to  another,  the  defendant  was  entitled  to* 
the  privilege  of  showing  that  in  each  there, 
was  a  preponderance  of  opinion  adverse  to/ 
his  good  name.  Again,  It  may  often  happen  t 
that  a  few  only  can  be  found  on  the  onet 
band  to  sustain,  or  on  the  other  to  dlspar-i 
age,  the  name  of  an  Individual,  while  the  • 
great  body  of  opinion  Is  in  each  case  ont 
the  other  side.  In  such  instances  the  effect  i 
of  a  limitation  Is  to  render  it  easy  for  thei 
few  to  make  it  appear,  to  the  Jury  thati 
public  opinion  rests  at  the  equipoise  npont 
the  name  in  question,  when  the  fact  is  quite «. 
otherwise."  i 

In  South  Danville  v.  Jacobs,  42  III.  App.  t 
533,  the  court  said:  "We  are  aware  of  not 
rule  authorizing  the  court  to  limit  the  nam-  -, 
ber  of  witnesses  a  party  may  introduce, ) 
unless  it  be  upon  some  question  collateral'! 
to  the  main  issue.  If-  a  fact  is  sufficiently  : 
proven,  and  is  not  controverted,  or  if  It  la  t 
expressly  admitted  by  the  adverse  party,/ 
a  court  may,  In  the  exercise  of  a  sound  dls- 1 
cretlon,  refuse  to  allow  its  time  to  be  waat-^/ 
ed  in  hearing  further  evidence.  When,  how-r  t 
ever,  a  controlling  fact  is  controverted,  each  I 
party  has  the  right  to  have  all  witnesses  i 
beard  who  have  knowledge  of  facts  and  dr--: 
cumstances  bearing  upon  the  contested  i 
point,  and  to  deny  the.  right  Is  error."        -    i 

And  in  Pritchard  v..  Henderson,  8  Penne^'i 
wlU  (Del.)  128,  50  Atl.  217,  the  court  held.< 
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that  a  mle  of  the  court  which  permits  but 
six,  -witnesses  to  be  examined  on  a  side  as 
to  a  single  fact  does  not  apply  where  the 
matter  Inquired  about  is  the  mental  Condi- 
tion of  the  testator.  In  sucb  case  the 
question  relates,  not  to  a  single  point,  but 
to  a  condition  that  grows  out  of  a  number 
of  observations.  See,  also,  Nelson  t.  Wal- 
lace, 57  Mo.  App.  397;  Fisher  v.  Conway, 
21  Kan.  18,  30  Am.  Rep.  418;  Bartayte  y. 
Summers,  68  Mich.  341,  36  N.  W.  93;  Union 
Nat.  Bank  v.  Baldenwlck,  45  111.  375. 

The  case  at  bar  dlffera  from  the  cases  of 
limitation  to  a  given  number  of  witnesses 
on  each  side  upon  a  particular  point;  but, 
as  the  court's  ruling  bad  the  effect  to  limit 
the  number  of  witnesses  for  the  plaintiff 
In  rebuttal,  we  have  examined  a  great 
many  eases  in  which  for  one  reason  or  an- 
other the  number  of  witnesses  has  been 
limited  by  the  court  From  our  examination 
of  the  cases  the  net  result  appears  to  be 
that  each  case  must  be  decided  upon  Its 
own  special  facts  and  circumstances.  The 
court  necessarily  has  discretion  to  limit 
the  number  of  witnesses  upon  a  particular 
point.  If  It  were  otherwise,  a  trial  could 
be  drawn  out  to  an  unreasonable  and  un- 
warrantable extent,  and  the  time  of  the 
court  consumed  by  the  useless  reiteration 
of  testimony.  This  discretion  must,  how- 
ever, be  so  used  as  not  to  Impair  the  rights 
of  the  parties.  There  must  be  no  abuse  of 
discretion,  and,  If  there  Is,  It  Is  reversible 
error. 

The  record  shows  that  the  appellant's 
counsel  was,  at  4:60  p.  m.,  practically  at 
the  usual  time  of  adjournment,  confronted 
with  a  demand  on  the  part  of  the  court  that 
he  go  on  with  the  case  that  evening,  when 
he  had  no  other  witnesses  present,  or  name 
to  the  court  the  witnesses  whom  he  would 
call  the  next  morning.  To  this  was  added 
the  statement:  "I  shall  bold  you  pretty 
rigidly  to  your  number  of  wltuesses  to-mor- 
row, l>ecause  I  am  ready  to  go  on  now,  and 
I  certainly —  Of  course,  you  understand 
the  situation.  I  do  not  desire  to  handicap 
your  case  in  any  way,  but  it  Is  a  simple 
necessity  on  my  part"  The  court's  readi- 
ness to  go  on  that  night  was  announced 
then,  without  any  previous  notice  that  the 
session  would  continue  beyond  the  usual 
time.  He  said  be  did  not  want  to  handicap 
appellant's  case,  "but  it  is  a  simple  neces- 
sity on  my  part"  What  the  necessity  was 
the  court  did  not  state.  He  also  added:  "I 
want  a  distinct  understanding,  before  we 
separate  to-night,  the  case  Is  to  be  held  down 
very  close  to-morrow  morning  on  the  num- 
ber of  witnesses."  If  the  court  had  positive- 
ly required  appellant's  counsel  to  go  on  at 
tiiat  time,  he  doubtless  would  have  excepted, 
and  that  question  would  now  be  before  us. 
But  the  requirement  that  be  then  go  on  with 
the  case  was  used  as  the  alternative  and 
the  inducement  to  compel  counsel  to  name 
and  thereby  limit  the  number  of  witnesses 


he  would  examine  upon  the  following  day.. 
The  court  then  said  to  counsel  for  the  ap- 
pellees: "I  shall  expect  you  to  go  on  with 
your  case,  too,  as  soon  as  they  have  finish- 
ed theirs."  Quite  a  natural  expectation.  It 
would  seem.  No  limitation  of  witnesses 
was,  however,  imposed  upon  them. 

The  agreement  as  we  have  seen  by  the 
record,  was  relied  upon' by  the  court  In  ex- 
cluding the  testimony  of  the  witness  Brad- 
ford Campbell.  Counsel  for  the  appellee 
argue .  earnestly  as  to  the  same,  and  lay 
stress  upon  its  being  "offered  by  Mr.  Water- 
man in  violation  of  his  agreement  made  in 
open  court  In  presence  of  his  client."  The 
transcript  shows  the  conditions  clear  enough, 
we  think.  There  are  before  us,  however, 
in  regard  to  the  transcript,  certain  affidavits 
filed  with  a  petition  to  establish  the  excep- 
tions. Mr.  Waterman,  counsel  for  appellant, 
made  an  aflSdavlt  in  which  he  stated  that 
the  colloquy  Incident  to  the  attove,  as  re- 
ported in  the  transcript  of  evidence  in  said 
case,  is  only  a  part  of  the  colloquy  which 
actually  took  place  at  the  time,  and  that 
counsel  for  the  appellant  "did  at  the  time 
strenuously  object  to  being  forced  to  choose 
between  said  two  alternatives."  The  affida- 
vit of  Mr.  Van  Slyck,  also  counsel  for  the 
appellant,  is  to  the  same  effect.  The  court 
stenographer  who  took  the  testimony  in 
the  case  also  made  an  affidavit  in  which,  aft- 
er stating  the  request  for  an  adjournment 
by  appellant's  counsel  on  December  18th, 
be  said  "that  thereupon  there  ensued  a  col- 
loquy which  I  did  not  note  stenograpblcaliy. 
and  which  does  not  appear  in  the  proceed- 
ings reported  by  me,  and  that  I  again  began 
to  make  notes,  when  the  court  asked,  'How 
many  more  witnesses  are  you  going  to  call 
tomorrow  7* "  There  appears,  also,  on  page 
611  of  the  transcript  in  the  remarks  of  Mr 
Champlln,  of  counsel  for  the  appellee,  the 
following  statement:  "Last  night  your  hon- 
or told  Mr.  Waterman  that  unless  he  would 
name  the  witnesses  you  would  go  ahead  on 
this  case  last  night,  and  you  waited  for 
bim  to  name  the  witnesses.  He  Insisted 
that  he  would  put  on  whatever  witnesses 
he  could  get  Your  honor  told  him  then 
you  would  go  ahead  with  the  trial  4ast 
night  unless  he  would  name  them,  and  you 
would  hold  him  strictly  to  the  agreement." 
While  the  affidavits  do  not  add  to  the  sub- 
stance of  the  transcript,  still,  taken  In  connec- 
tion with  the  statement  of  Mr.  Champlln  In 
the  transcript  Itself,  we  think  they  indicate 
quite  clearly  that  the  submission  of  Mr.  Wa- 
terman to  the  court's  action  was  not  quite  so 
lamblike  as  counsel  for  the  appellee  now 
try  to  make  It  appear. 

We  think  It  Is  clear  that  the  agreement  was 
made  under  compulsion.  The  appellant's 
counsel  was  forced  either  to  close  his  case  In 
rebuttal  then  and  there  on  the  testimony 
which  he  bad  already  put  In  or  name  the 
witnesses  whom  he  would  call  on  the  follow- 
ing day.    The  trial  Justice  also  told  him  ttiat 
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he  should  hold  him  pretty  rigidly  to  bis  num- 
ber of  witnesses  on  the  following  day.  We 
do  not  think  that  this  was  a  proper  exercise 
of  judicial  discretion.  It  Is  trne  that  the 
plaintiff  did  not  then  and  there  except.  But 
If  the  court's  action  on  December  IDth  tech- 
nically escaped  being  error,  only  because  not 
excepted  to  at  that  time,  neither  said  action 
nor  Its  consequence,  the  agreement  of  appel- 
lant's counsel  referred  to,  can  avail  to  sup- 
port and  make  proper  the  ruling  on  the  2Uth 
of  December,  refusing  to  permit  Bradford 
Camptell  to  be  called  as  a  witness.  The  lat- 
ter ruling  was  excepted  to,  and  was  clearly 
erroneous,  unless  Justitled  by  the  agreement 
referred  to  by  the  trial  Justice  In  making  the 
ruling.  The  Justification  having  failed,  the 
ruling  Is  not  assisted  thereby. 

Counsel  for  the  appellees  further  argue 
that  the  exception  "should  be  overruled  be- 
cause It  appears  by  the  statement  of  plain- 
tiff's counsel,  above  quoted,  that  be  offered 
the  testimony  of  Bradford  Campbell  solely 
to  contradict  the  testimony  of  Rebecca  Camp- 
bell as  to  the  former's  going  to  the  house  of 
James  Campbell  at  one  time  and  getting  his 
signature  to  a  note  (Transcript  of  Testimony, 
p.  811)-"  The  ruling  of  the  court,  and  the 
exception  of  counsel,  are  confined  tq  the  tes- 
timony of  Bradford  Campbell  in  that  particu- 
lar only.  A  comparison  of  the  affidavit  of 
Bradford  Campbell  with  the  deposition  of 
Rebecca  Campbell  shows  no  contradiction  In 
that  particular.  The  testimony  of  Brad- 
ford Campbell  was  not  offered  for  the  pur- 
pose of  showing  that  James  Campbell  was  of 
soimd  mind,  and  the  ruling  of  the  court  does 
not  extend  to  such  a  matter.  But,  in  any 
event,  such  testimony  would  have  been  cumu- 
lative. The  attention  of  the  court  Is  called 
to  the  following  excerpts  from  the  depoMtlou 
of  Rebecca  Compbell:  "Q.  80.  Did  he  [Brad- 
ford Campbell]  ever  stay  here  In  the  last 
yean  of  your  husband's  life?  A.  He  didn't 
Ure  here.  Once  In  a  while  be  would  come 
In  the  evening.  If  be  went  to  a  place  of 
amusement.  He  would  come  here  and  stay 
occasionally  overnight.  •  •  •  Q.  184.  Do 
yon  remember  at  any  time  that  Ellsha  sent 
his  son  to  try  to  get  one  of  those  blank  notes 
signed?  A.  Tes,  sir;  I  do.  Q.  185.  What 
was  done?  A.  For  all  I  know,  he  got  his 
grandfather  to  go  Into  the  other  room  and 
sign  something.  I  didn't  see  what  It  was, 
but  the  boy  came  here  and  had  something 
signed.  I  said:  'What  is  the  matter  now?' 
He  was  kind  of—  (Objected  to.)"  Cross- 
examination:  "XQ.  487.  When  was  It  that 
Bradford  Campbell  came  up  here?  A.  I 
could  not  tell  you.  It  was—  I  know  he 
came  here  one  night,  I  went  out  I  said, 
'What  are  you  doing  now?  XQ.  488.  Never 
mind  what  he  said  to  you.  About  when  was 
it  that  he  came?  A.  I  don't  know  what  time 
he  came.  It  was  some  time  before  he  died. 
*  •  •  XQ.  482.  Might  it  have  been  more 
than  two  years  befpre  he  died?  A.  I  should 
think  It  was  all  of  that    All  the  dates  I 


have  not  got  XQ.  493.  What  did  he  have? 
A.  He  said  that  his  grandfather  had  signed 
some  notes.  XQ.  494.  Did  you  see  what  it 
was?  A.  No;  I  didn't  see  anything.  Brad 
told  me  bis  grandfather  had  signed  some 
notes.  The  signature  was  not  right  and  he 
wanted  a  good  signature.  That  is  what  Brad 
told  me.  XQ.  495.  Did  you  eee  the  notes? 
A.  No;  I  did  not.  Th^t  is  all  I  know.  Is 
what  he  said.  XQ.  496.  Did  you  see  the 
notes  that  your  husband  signed  at  that  time? 
A.  What  notes  did  he  sign?  XQ.  497.  When 
Bradford  came  up  here?  A.  No;  I  didn't 
see  anything.  But  he  said  that  it  was  some 
notes  that  his  grandfather  had  signed,  or 
some  checks  that  he  had  signed.  The  signa- 
ture wasn't  right,  and  ne  wanted  a  good  sig- 
nature. XQ.  498.  Ton  could  have  seen  them 
If  you  wanted  to?  A.  I  suppose  so.  •  •  • 
XQ.  500.  You  thought  Mr.  Campbell  was  per- 
fectly able  to  look  out  for  himself?  A.  No ;  I 
did  not  •  •  •  XQ.  504.  Didn't  you  see 
whether  this  note,  or  whatever  was  signed 
at  that  time,  was  blank?  A.  I  didn't  see  It 
at  all."  Counsel  then  argue:  "From  the  tes- 
timony above  quoted.  It  appears  that  Brad- 
ford Campbell's  affidavit,  so  far  as  It  refers 
to  James  Campbell's  signing  blank  notes,  is 
unimportant,  since  Mrs.  Campbell  did  not 
testl^  that  Bradford  Campbell  ever  took  any 
blank  notes  to  James  Campbell  and  secured 
his  sig^natures  thereon.  Bradford  Campbell's 
statement  that  he  frequently  pasned  the  night 
at  James  Campbell's  house  Is  in  substantial 
accord  with  Mrs.  Campbell's  testimony.  His 
statement  that  he  never  noticed  any  peculiar- 
ities In  James  Campbell  is  In  contradiction  of 
several  of  the  defendants'  witnesses,  particu- 
larly expert  witnesses,  and  Is  simply  corrobo- 
rative testimony  of  other  witnesses  who  tes- 
tified in  behalf  of  the  plaintiff." 

As  to  the  testimony  of  Rebecca  Campbell, 
she  did  testify  as  follows:  "Q.  184.  Do  yoo 
remember  at  any  time  that  inisba  sent  bis 
son  to  try  to  get  one  of  those  blnnk  notes 
signed?  A.  Yes,  sir;  I  do.  Q.  185.  What 
was  done?  A.  For  all  I  know,  he  got  bis 
grandfather  to  go  Into  the  other  room  and 
sign  something.  I  didn't  see  what  it  was; 
but  the  boy  came  here  and  had  something 
signed.  I  said,  'What  is  the  matter^  now'/' 
He  was  kind  of—  (Objected  to.)"  Tuls  tes- 
timony was  not  very  definite  as  to  her  knowl- 
edge, and  may  have  been  weakened  by  the 
cross-examination  above  quoted ;  but  there 
was  the  direct  statement.  In  answer  to  the 
question,  "Do  you  remember  at  any  time  that 
Ellsha  sent  bis  son  to  try  to  get  one  of  those 
blank  notes  signed?"  "Yes,  sir;  I  do."  The 
Indefinlteness  of  the  testimony  of  the  wit- 
ness on  cross-examination  should  not  deprive 
the  appellant  of  the  right  to  call  Bradford 
Campbell  to  rebut  the  testimony  given,  and 
state  the  facts  as  to  his  being  there,  and  bis 
reasons  for  being  there,  and  what  was  done 
by  James  Campbell  on  that  occasion. 

As  to  the  statement  of  counsel  for  the  ap- 
pellee that  the  testimony  of  Bradford  Camp- 
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Dell  waa  not  ottered  for' the  purpose  of  staow- 
ihg  that  James'  Catupbell  was  of  Bonnd  mind, 
ibd'th&t  the  ruling  of  the  court  does  not  ex- 
And  to  aueh  a  matter,  If  We  turn  to  page  «10 
6t  the  transcrlpit  we  And  that  Bradford 
Campbell  -  -ncas  called  as  a  witness  by  Mr. 
Vaterman,  and  objection  was  made  by  Mr. 
iJhamplln,  stating  the  ground  that  "Mr.  Wa- 
'Jerman  made  an  agreement  with  lis  and  with 
tHe  court  last  night,  and  I  shall  insist  that 
■fcht  agreement  is  kept"  Mr.  Waterman 
Iben  made  the  statement  quoted  supra,  say- 
ing therein:  "I  will  limit  my  Examination  to 
fhat  [the  statement  of  Rebecca  Campbell],  al- 
fiiongU  I  would  like  to  examine  him  as  to 
Mr.  James  Campbell's  condition  during  the 
time  mentioned.  WcJ  didn't  have  him  here 
Yesterday  because,  as  I  said,  I  thought  we 
tiad  enough  witnesses  to  fill  the  day  up,  and 
we  did  not  go  to  undue  expense  to  giet  bim 
lb."  The  offer  to  limit  his  examination  to 
6ne  matter  was  plainly  made  as  a  concession, 
m  order  to  have  him  permitted  to  testify  at 
(111.  As  the  concession  Offered  did  not  avail, 
we  do  not  think  the  court's  ruling  can  be  as- 
sisted by  It.  The  witness  was  offered  gen- 
erally to  testify  to  what  he  could  properly 
(iestuy  to  In  rebuttal. 
'  it  is  also  urged  that  In  any  event  his 

Sestimony  as  to  the  mental  condition  of 
amee  Campbell  would  have  been  cumulative, 
^pon  that  point  we  think  the  language  of 
ffie  court  In  Ward  v.  Dick,  supra,  45  Conn. 
235,  at  page  237,  20  Am.  Rep.  617,  Is  en- 
tirely in  point:  "We  Icnow  no  better  rule 
Shan  to  allow  the  party  holding  the  weight 
f  evidence  an  opportunity  to  bring  it  to 
b'ear  upon  the  Jury,  when  It  concerns  the 
real  Issue."  An  affidavit'  of  Bradford  Camp- 
bell- has  been  filed,  which  reads  as  follows : 
"I,  Bradford  Campbell, '  of  the  city  and 
County  of  Providence,  state  of  Rhode  Island, 
|)n,  oath  depose  and  say  that  I  am  the  son 
bf  Elisha  J.  Campbell;  that  I  saw  my  grand- 
father about  every  week  up  to  the  fall  of 
1903;  that  I  stopped 'Qvernigtat  at  his  bouse 
frequently  up  to  that  time;  that  he  always 
appeared  to  me  to  be  all  right  He  talked 
rationally  and  intelllgetitly.  He  seemed  to 
tinderstantl  what  he.  was  talking  about  He 
\^&s   weaker  physically  than   he  had  been. 

ge  had  more  of  a  stoop  and  a  slower  gait 
an  formerly.  He  did  not  talk  so  much  as 
iformerly.  I  never  noticed  any  peculiarity  of 
his  conduct  at  any  time  up  through  the  year 
ld03.  At  one  time  I  went  up  there  to  my 
grandfather's  to  get  a  note  and  check  signed. 
^he  note  and  check  were  payable  to  a  Mor- 
ris Herman,  I  think,  of  New  York.  They 
were  filled  out  My  grandmother  was  In  the 
room  when  they  were  signed.  I  never  took  a 
>lank  note  or  check  lip  to  him  to  be  signed. 
rhat  Is  the  only  note  and  check  that  I  ever 
:ook  up  for  him  to  sign."  We  cannot  say 
:hat  the  testimony  of  this  witness  as  out- 
lined in  his  affidavit  would  have  had  no  ef- 
fect upon  the  jury,  or  that  It  might  not 
have  changed  the  result 


The  dalm  by  counselfor  the  appellee,  nrg- 
ed  at  the  trial  below,  that  if  Bradford  Camp- 
bell contradicted  the  testimony  of  Rebecca 
Campbell,  It  would  put  theu  "in  the  position 
to  bring  her  In  at  the  twelfth  hour,  and 
either  make  us  go  to  the  Jury  with  an  nn- 
finished  case,  or  asic  your  honor  to  take  the 
deposition  of  Sirs.  Rebecca  Campbell,"  te  un- 
sound. '  Bradford  Campbell  was  called  in 
rebuttal,  and  could  only  testify  In  rebuttal. 
If  he  denied  the  statements  made  by  Rebecca 
Campbell,  the  appellee  could  not  call  her  to 
reiterate  her  statements.  As  to  his  testifying 
In  regard  to  the  mental  condition  of  James 
Campbell,  we  do  not  see  how  the  appellee 
would  ha*e  been  InJurM  thereby  as  a  re- 
sult of  any  reliance  by  his  counsel  on  the 
agreement  of  counsel  referred  to.  He  had  to 
meet  the  testimony  of  other  witnesses  upon 
that  point,  and  we  cannot  see  that  he  was 
in  any  worse  position  as  to  Bradford  Camp- 
bell, by  reason  of  the  agreement  In  any 
event  If  necessary  for  the  furtherance  of 
Justice,  the  court  could  have  allowed  the 
;>ppellee  audi  time  to  meet  the  testimony 
as  the  circumstances  of  the  case  demanded. 

Our  conclusion  is  that  the  ruling  of  the 
court  refusing  to  permit  Bradford  Campbell 
to  testify  was  erroneous.  The  exception 
thereto  Is  sustained.  Our  decision  upon  this 
exception  renders  a  consideration  of  the 
otber  exceptions  unnecessary. 

Case  remitted  to  the  superior  court  for  a 
new  triaL 

BLODGETT,  3.  (dissenting).  After  verdict 
for  the  appellant  In  the  sum  of  $3,024  npon 
his  appeal  from  the  municipal  court  of  the 
city  of  Providence  allowing  a  portion  of  his 
claim  against  the  estate  of  his  father,  one 
Jaines  Campl)ell,  deceased,  for  money  alleged 
to  have  be«i  loaned  and  services  alleged  to 
have  been  rendered  to  his  said  father,  the 
appellant  seeks  a  new  trial  because  of  cer- 
tain alleged  errors  in  the  trial,  and  also 
because  he  claims  the  amount  of  the  verdict 
is  inadequate,  and  because  of  newly  discov- 
ered evidence. 

The  first  exception  which  is  now  pressed 
was  as  to  the  ruling  of  the  court  In  declining 
on  the  last  day  of  the  trial  to  allow  one 
Bradford  Campbell,'  a  son  of  the  appellant 
to  be  sworn  and  testify,  in  violation  of  an 
agreement  of  counsel  for  the  appellant  made 
In  open  court  at  the  close  of  the  preceding 
day,  that  he  would  call  only  two  witnesses, 
whose  names  he  gave  in  open  court  to  the 
opposing  counsel,  and  to  whom  the  court  then 
said  that  the  appellees  need  be  prepared  on 
the  following  day  to  meet  only  the  testimony 
of  these  two  witnesses,  and  who  thereupon 
came  to  court  the  following  day  prepared 
only  with  testimony  to  rebut  the  aforesaid 
witnesses.  In  support  of  the  exception  the 
appellant's  counsel  contends  that  the  pre- 
siding Justice  required  him  to  elect,  shortly 
before  the  usual  hour  of  adjournment  on  the 
preceding  day,  and  when  he  had  no  other 
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witnesses  In  court,  either  to  Inform  the  cpnrt 
of  the  number  of  witnesses  he  should  call 
the  following  day,  or  in  default  of  so  doing 
the  court  would  then  proceed  with  the  trial 
of  the  case.  The  reason  given  for  this  re- 
quirement by  the  court  was  that.  Inasmuch 
as  the  trial  had  already  lasted  for  several 
days  and  a  large  number  of  witnesses  had 
testifled,  the  court  deemed  it  important.  If 
possible,  to  conclude  the  trial  before  the 
Christmas  recess,  then  close  at  hand,  in  or- 
der that  the  jury  might  not  be  obliged  to 
wait  until  after  that  recess  for  the  comple- 
tion of  the  testimony  upon  which  they  were 
to  base  their  verdict  It  is  claimed  by  the 
appellant  that  this  action  on  the  part  of  the 
trial  Justice  was  beyond  his  power,  and  that 
any  agreement  of  counsel  so  made  was  an 
agreement  made  under  duress  and  not  bind- 
ing. To  this  contention  it  is  sufficient  to  re- 
ply that,  U  counsel  desired  to  raise  that 
question  here,  counsel  should  then  and  there 
have  declined  to  comply  with  such  a  re- 
quirement, and  should  then  and  there  have 
excepted  thereto.  This  he  did  not  do;  but 
the  record  discloses  the  following  colloquy 
between  counsel  and  court  relative  to  this 
matter: 

"Mr.  Waterman:  In  order  to  expedite  the 
matter.  If  your  honor  please—  Of  course,  I 
will  state  that  I  didn't  know  the  court  was 
going  to  sit  overtime  to-night,  aUd  I  thought 
we  had  enough  testimony  to  fill  up  the  time 
until  adjournment,  and  did  not  like  to  ask 
business  men,  who  would  ^not  be  needed  to- 
day, to  come  twice.  In  order  to  expedite  the 
matter.  I  will  agree  to  put  on  simply  those 
that  I  know  about — Mr.  Collins  and  Mr. 
Bawkins.  They  will  both  testify  as  to  his 
[James  Campbell's]  condition. 

"By  the  Court;  Now,  then,  gentlemen  on 
the  other  side,  you  understand  what  you  have 
to  meet,  and  I  shall  expect  you  to  go  on  with 
your  case,  too,  as  soon  as  they  have  finished 
theirs.  On  that  condition,  we  will  stop  now 
tUl  half-past  9  to-morrow  morning." 

On  the  following  morning,  the  last  day  of 
the  trial,  the  appellant's  counsel  called  as  s 
witness  one  Bradford  Campbell,  a  Bon  of  the 
appellant,  and  then  living  with  his  father, 
and  thereupon  the  record  discloses  the  fol- 
lowing: 

*^r.  Waterman:    Mr.  Bradford  Campbell. 

"Mr.  ChampUn:  I  shall  have  to  object  to 
the  testimony  of  this  witness.  Mr.  Water- 
man made  an  agreement  with  us  and  with 
the  court  last  night,  and  I  shall  insist  that 
that  agreement  be  kept. 

"Mr.  Waterman:  Now,  If  your  honor  please, 
at  that  time  I  said  there  might  be  one  thing 
tttat  I  had  overlooked  in  the  testimony,  in 
the  baste  of  dosing  up.  There  Is  one  thing 
that  I  have  overlooked,  and  that  Is  the  state- 
ment of  Mrs.  Rebecca  Campbell,  as  to  Mr. 
Bradford  Campbell  coming  up  at  one  time 
and  getting  the  signature  to  a  note,  and  that 
Is  what  I  want  to  examine  him  about  I  will 
limit  my  examination  to  that  although  I 


would  like  to  examine  him  as  to  Mr.  James 
Campbell's  condition  during  the  time  meq- 
tloned.  We  didn't  have  him  here  yesterday 
because,  as  I  said,- 1  thought  we  had  endugh 
witnesses  to  fill  the  day  up,  and  we  did  not 
go  to  undue  expense  to  get  him  in.  °  t 

"Mr.  Champlln:  Tliis  man  is  a  son  of  Bli- 
sha  J.  Campbell,  lives  with  him,  and  th^ 
could  have  had  him  here  any  time  they 
chose.  Last  night  your  honor  told  Mr.  Wa- 
terman that,  unless  he  would  name  the  wit- 
nesses, yon  would  go  ahead  on  this  case  ladt 
night,  and  you  waited  for  him  to  name  the 
witnesses.  He  insisted  that  he  would  put  oil 
whatever  witnesses  he  could  get  Tour  honor 
told  him  then  you  would  go  ahead  with  the 
trial  last  night  unless  be  would  name  them, 
and  you  would  hold  him  strictly  to  the  agree- 
ment He  finally  said  that  he  would  name 
three  persons,  and  then  eventually  he  got  up 
and  said  he  would  take  one  of  those  persons 
out,  and  he  would  put  on  only  those  two  peii- 
sons,  and  he  named  those  two  persons.  Witk 
that  Information  we  had  from  bim,  and  with 
your  honor's  statement  that  you  would  hold 
him  strictly  to  his  agreement  we  have  madb 
no  preparation  whatever  to  meet  anything 
except  the  testimony  of  those  two  witnesses. 
We  are  not  bound,  under  that  agreement  and 
under  the  ruling  of  your  honor,  to  meet  thp 
testimony  of  this  witness.  'He  Is  going  to 
contradict  perhaps,  the  testlmoBy  of  Mrs.  Ret- 
becca  CampbelL  Mrs.  Rebecca  Campbell's 
deposition  Is  In  here.  It  would  put  us  in  the 
position  to  bring  her  in  at  the  twelfth  houe, 
and  either  make  us  go  to  the  Jury  with  an 
unfinished  case,  or  ask  your  honor  to  take  the 
deposition  of  Mrs.  Rebecca  Campbell.  i 

"By  the  Court:  I  shall  hold  you  to  your 
agreement  Mr.  Waterman.  • 

"Mr.  Waterman:  Will  your  honor  nofe  my 
exception?  t 

"By  the  Court:  I  note  your  exception," 

I  am  of  the  opinion  that  the  exception  tt> 
the  action  of  the  trial  Justice  should  be  ove>- 
ruled.  In  so  holding  it  is  not  necessary  to 
decide  that  it  Is  within  the  power  of  the  trial 
justice  to  arbitrarily  limit  in  ail  cases  the 
number  of  witnesses  which  either  party  may 
In  good  faith  call ;  but  that  Is  not  this  cast, 
and  this  decision  rests  on  the  facts  disclosed 
In  the  case  now  at  bar.  Here,  after  mme 
discussion  with  the  court  an  agreement  was 
made  In  behalf  of  the  appellant.  In  open 
court  in  the  presence  of  the  parties,  upon 
which  the  court  instructed  the  other  party 
to  rely,  and  upon  which  the  record  shows 
that  they  did  rely.  Section  483,  Court  and 
Practice  Act  1905,  Is  as  follows:  "Exceptions 
to  rulings,  directions,  and  decisions-  mad^ 
during  a  hearing  In  a  cause  heard  by  the 
court  without  a  Jury  or  during  a  trial  by  a 
Jury  shall  be  taken  immediately."  In  the 
case  at  bar,  not  only  was  there  no  exertion 
taken  to  the  requirement  of  the  court  at  the 
time  it  was  made,  as  required  by  statute, 
but  counsel  expressly  announced  in  open 
court  an  unqualified  assent  to  this  requira- 
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meat  of  the  coart  In  the  presence  of  the  ap- 
pellant, and  this  agreement  must  be  held  to 
be  an  estoppel  in  law,  as  well  as  In  morals, 
and  to  be  a  waiver  of  any  ground  of  excep- 
tion thereto,  In  view  of  the  consequent  In- 
struction of  .the  court  to  the  opposing  counsel 
and  their  reliance  thereon  and  resulting  ac- 
tion. 

In  Banks  t.  American  Tract  Society,  4 
Sandf.  Cb.  (N.  Y.)  438,  468,  It  was  held  as 
follows:  "The  defendants'  declarations  on 
that  occasion,  were  intended  to  have  weight 
with  the  court  on  the  pending  motion.  They 
were  a  solemn  statement,  equivalent  to  a 
promise  or  engagement,  made  to  the  court 
and  the  adverse  party,  that  the  latter  might, 
If  they  would,  avail  themselves  of  the  light 
and  air,  over  the  open  space  left  In  the  rear 
of  the  defendants'  Spruce  street  lot,  and 
that  such  space  had  been  left  for  the  mutual 
accoiuiiiodaliou  of  both  parties  In  restiect  of 
light  and  air.  I  have  no  reason  to  doubt  that 
the  statement  was  made  in  entire  good  faith. 
It  win  not  answer  for  the  defendants  to  as- 
sert now  that  their  counsel  were  not  au- 
thorized to  make  such  a  statement  or  engage- 
ment, after  permitting  it  to  go  before  the 
court,  not  merely  undisputed  and  unques- 
tioned by  their  executive  officer,  who  was 
present,  but  actually  sustained  and  warrant- 
ed, to  all  appearance,  by  the  defendants'  an- 
swer In  the  cause,  and  the  diagram  annexed. 
They  have  been  Induced  to  deviate  from  the 
undertaking  then  made,  and  their  ground  for 
so  doing,  as  stated  by  them,  is  their  appre- 
hension of  danger  to  their  own  building  and 
Its  contents,  from  any  fire  which  may  occur 
In  the  complainants'  stora  •  •  •  wheth- 
er this  apprehension  be, well  or  ill  founded, 
it  Is  not  for  me  to  say;  nor  do  I  deem  it  ma- 
terial. In  my  view,  the  statements  and 
representations  made  to  the  court  and  to  the 
complainants,  on  the  argument  of  the  former 
motion,  are  to  be  regarded  as  a  contract  with 
the  court,  as  well  as  the  latter,  and  that  it 
stands  on  the  same  footing  as  any  stipula- 
tion or  engagement  made  by  a  party,  in  fade 
curiae,  touching  the  subject-matter  of  the  liti- 
gation, which  the  court  is  bound  to  enforce. 
It  should  be  carried  Into  efTect,  precisely  as 
the  court  would  enforce  a  promise  of  a  par- 
ty that  he  would  not  commit  waste  on  mort- 
gaged premises,  made  pending  a  motion  for 
an  injunction  or  receiver." 

The  majority  opinion  relies  upon  certain 
cases  in  other  Jurisdictions  in  support  of  the 
decision  that  the  exception  taken  to  the  ac- 
tion of  the  trial  court  in  this  behalf  sets 
forth  reversible  error,  and  It  Is  therefore  ap- 
propriate to  examine  them  at  some  length  in 
order  to  arrive  at  a  determination  as  to  their 
value  and  authority  as  precedents.  First, 
conceding  the  general  proposition  that  "it 
Is  well  settled  that  the  trial  court.  In  the  ex- 
ercise of  a  sound  and  reasonable  discretion, 
may  limit  the  number  of  witnesses  on  a  g;lv- 
<m  point,"  it  Is  then  sought  to  qualify  and 
limit  that  concession  by  a  distinction  which 


appears  to  me  to  be  inconsistent  with  it,  as 
follows:  "A  distinction  has,  however,  been 
made  where  the  fact  to  be  established  is  not 
sworn  to  directly  by  witnesses,  but  must  be 
established  by  proof  of  other  facts,  from 
which  the  existence  or  nonexistence  of  the 
fact  In  controversy  may  be  inferred."  I  am 
unable  to  concur  in  the  conclusion  reached 
by  the  majority  of  the  court  in  this  respect 
It  Is  important  to  keep  in  mind  that  in  this 
proceeding  the  main  Issue  was  whether  EIl- 
sha  Campbell  was  a  creditor  of  his  father's 
estate,  and,  if  so,  in  what  amount.  The  is- 
sue of  the  mental  competency  of  James 
Campbell  at  the  time  of  the  execution  of  a 
certain  note,  which  constituted  a  part  of  the 
appellant's  claim  was  pertinent :  but  the  real 
issue  as  to  that  item  was  as  to  the  considera- 
tion of  the  note. 

Green  t.  Phoenix  Mut  Life  Ins.  Co.,  134 
III.  310,  25  N.  B.  583,  10  L.  R.  A.  576  (1890), 
cited  In  the  majority  opinion,  appears  to  be 
overruled  by  the  later  case  of  Illinois  Cen- 
tral R.  R.  Co.  V.  Treat.  17ft  111.  676,  587.  586. 
54  N.  E.  290,  294  (1899),  In  which  the  Judg- 
ment of  the  trial  court  was  affirmed,  and  in 
which  it  appears,  from  the  dissenting  opin- 
ion of  Boggs,  J.  (who  cites  the  Green  Oise), 
as  follows:  "Under  this  ruling  of  the  court 
at  least  three  witnesses  whose  testimony  the 
appellant  company  desired  to  produce  were 
excluded  from  the  witness  stand.  This  I 
think  was  error.  *  *  *  In  the  case  at  bar 
the  point  to  which  the  testimony  of  the  ex- 
cluded witnesses  was  directed  was  contra 
verted,  and  It  was  the  right  of  appellant  to 
lay  before  the  Jury  all  competent  testimony 
It  had  which  tended  to  meet  and  deny  the 
charge  it  had  negligently  failed  to  supply  a 
sufficient  number  of  officers,  agents,  or 
guards  to  protect  the  public  upon  the  plat- 
form. The  exclusion  of  witnesses  prwiuced 
for  the  purpose  of  showing  the  number  of 
persons  so  employed  and  so  stationed  on  the 
platform  on  the  occasion  in  question  was,  it 
seems,  clearly  wrong  and  so  prejudicial  aa 
to  constitute  error  reversible  In  character." 
But  the  majority  of  the  court.  In  an  opinion 
written  by  Carter,  C.  J.,  held  that  "the  Judg- 
ment must  be  affirmed."  Mr.  Wlgmore,  In 
his  recent  work  on  Evidence — volume  3,  | 
1908  (3) — ^In  speaking  of  the  powers  of  the 
court  to  limit  .the  number  of  witnesses  says: 
"For  witnesses  upon  any  point  whatever  a 
similar  rule  of  limitation  may  be  enforced. 
•  •  •  A  court  occasionally  (in  footnote, 
e.  g.,  Illinois  and  Massachusetts)  declares 
the  rule  applicable  only  where  the  fact  Is 
not  actually  controverted.  But  this  limita- 
tion is  unsound,  because  the  value  of  mere- 
ly cumulative  witnesses  may  become  trifling, 
even  -where  the  point  is  controverted,  and 
the  policy  of  the  rule  rests  on  the  proportion 
between  the  probative  value  of  the  addi- 
tional witnesses  and  the  disadvantages  they 
bring."  And  in  commenting  on  the  Green 
Case,  supra,  he  says  that  the  llmitatioa  of 
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the  number  ttos  there  held  Improper  "partly 
becaase  the  order  was  not  made  at  the  open- 
ing of  the  trial,  and  partly  because  the  Is- 
sue was  the  main  one  In  dispute" — adding 
(page  2526):  "Moreover,  the  Intimation  in 
Green  v.  Insurance  Co.  (Illinois),  that  the 
notice  mnst  be  given  at  the  opening  of  the 
trial.  Is  unjnst  and  impracticable  as  a  gen- 
eral mle."  Mr.  Wlgmore  further  says: 
"Sometimes  a  court  declares  the  qualifica- 
tion that  the  limiting  of  numbers  Is  proper 
only  upon  collateral  issues,  though  there  Is, 
little  authority  for  this" — and  cites  as  the 
only  instance  of  such  "little  authority"  the 
Green  Case  in  question.  In  view  of  this 
later  decision  pt  the  Supreme  Court  of  Illi- 
nois, it  is  not  necessary  to  further  consider 
the  cases  from  the  inferior  courts  of  that 
state  or  the  earlier  decisions  referred  to  In 
the  majority  opinion,  of  which  there  are  five 
mora 

As  to  the  citations  that,  when  the  issue  Is 
as  to  sanity  at  a  given  time,  a  different  rule 
prevails: 

The  case  of  Galveston,  etc.,  R.  Co.  v.  Ma- 
tnla,  79  Tex.  577,  580,  15  S.  W.  573,  574 
(1881),  Is  cited  In  the  ma;|ority  opinion.  This 
was  an  action  for  the  recovery  of  damafces 
for  causing  the  death  of  plaintiff's  wife  by 
a  collision  between  a  train  and  a  wngon  in 
which  appellee  and  his  wife  were  at  a  pub- 
lic crossing'  on  the  railway.  The  court  re- 
fused to  admit  the  depositions  of  two  wit- 
nesses (five  having  testified  on  similar  Is- 
sues). It  appears  that  "the  evidence  related 
to  facts  bearing  on  plalntUTs  ability  to  have 
seen  the  approaching  train  from  where  be 
was  long  before  it  reached  the  croostnfr,  and 
to  some  other  matters  about  which  there  was 
some  conflict  of  testimony."  So  far  from 
arising  in  a  case  In  which  mental  competen- 
cy was  in  issue,  or  laying  down  a  rule  for 
guidance  in  that  respect  in  that  class  of 
cases,  the  citation  relied  on  in  the  mnjorlty 
opinion  is  the  direct  authority  to  the  con- 
trary, as  appears  In  the  later  case  of  Del- 
gado  v.  Gonzales,  28  S.  W.  459,  decided  In 
1894,  in  which  it  was  held  by  the  C!ourt  of 
Civil  Appeals  of  Texas,  and  which  was  a 
will  contest,  as  follows:  "Upon  the  trial  of 
the  cause,  appellee,  without  objection,  in- 
troduced the  will,  the  written  proofs  used 
In  the  county  court  for  probating  It,  and 
then  rested  his  case.  Appellants  then  Intro- 
duced quite  a  number  of  witnesses  to  show 
that  the  mind  of  the  testator  was  in  such 
condition  that  he  was  incapable  of  rational- 
ly disposing  of  his  property.  After  appel- 
lants closed,  a  number  of  witnesses  were  in- 
troduced by  appellee  who  swore  to  the  san- 
ity of  the  testator.  Appellants  then  desired 
to  introduce  other  witnesses  as  to  testator's 
state  of  mind.  This  was  not  permitted  by 
the  conrt,  and  the  action  is  assigned  as  er- 
ror. The  testimony  offered  was  only  a  reiter- 
ation of  testimony  already  introduced,  and 
it  was  within  the  discretion  of  the  trial 
ludge  to  exclude  further  testimony  on  the 


same  subject  If  cumulative  testimony  can 
be  urged  as  being  In  rebuttal,  a  trial  might 
become  Interminable,  and  the  contest  would 
be  narrowed  down  to  a  question  of  the  num- 
ber of  witnesses  that  could  be  introduced. 
'There  must  exist  in  every  court  the  power 
to  determine  when  evidence  purely  cumula- 
tive shall  cease,  or  there  would  be  no  limit 
to  trial;  and  the  exercise  of  such  discretion 
would  be  no  ground  for  reversal  of  a  Judg- 
ment, unless  It  was  made  to  appear  that  this 
bad  been  abused.'  Galveston,  etc.,  R.  Co.  v. 
Matula,  79  Tex.  677,  15  S.  W.  573.  There  is 
nothing  offered  to  show  that  the  dlboretloa 
invested  in  the  trial  Judare  was  abused  in 
this  case.  There  was  a  great  conflict  in  the 
testimony  on  the  question  of  the  canity  of 
the  testator;  but  the  Jury  have  determined 
the  conflict  In  favor  of  appellee,  and  we  are 
not  disposed  to  disturb  their  verdict" 

In  Praser  v.  Jennlson,  42  Mich.  206.  223, 
3  N.  W.  882.  805,  which  was  a  will  contest 
in  which  testamentary  capacity  was  one  of 
the  Issues,  it  was  held  by  Judge  Cooley: 
"The  court  was  quite  justified  in  declining 
to  permit  Dr.  Johnson  to  be  called  ns  an  ex- 
pert by  the  contestants  after  five  other  ex- 
perts bad  been  called  and  examined  on  their 
behalf.  If  testamentary  cases  are  ever  to 
be  brought  to  a  conclusion,  there  must  be 
some  limit  to  the  reception  of  expert  evi- 
dence, and  that  which  was  fixed  in  this  case 
was  quite  liberal  enough.  To  obtain  such 
evidence  is  expensive,  since  desirable  wit- 
nesses are  not  to  be  found  In  every  com- 
munity; bnt  an  army  may  be  had  if  the 
court  will  consent  to  their  examination,  and 
if  legal  controversies  are  to  be  determined 
by  the  preponderance  of  voices,  wealth,  in 
ail  litigation  in  which  expert  evidence  is  im- 
portant  may  prevail  almost  of  course.  But 
one  fiimlliar  with  such  litigation  can  bnt 
know  that  for  the  purposes  of  Justice  the  ex- 
amination of  two  conscientious  and  intelli- 
gent experts  on  a  side  Is  commonly  better 
than  to  call  more;  and  certainly,  when  five 
on  each  side  have  been  examined,  the  limit 
of  reasonable  liberality  has  in  most  cases 
been  reached.  The  Jury  cannot  be  aided  by 
going  farther.  Little  discrepancies,  that 
must  be  found  In  the  testimony  of  those 
even  who  in  the  main  agree,  begin  to  attract 
attention  and  occupy  the  mind,  until  at  last 
Jurors,  with  their  mln<1s  on  unimportant  va- 
riances, come  to  think  that  expert  evidence, 
from  its  very  uncertainty.  Is  worthless.  This 
Is  not  a  desirable  state  of  thlns»,  and  It  can 
only  be  avoided  by  confining  the  use  of  ex- 
pert evidence  within  reasonable  bounds." 

Ward  V.  Dick,  45  Conn.  235.  357,  29  Am. 
Rep.  677,  is  cited  in  support  of  the  conten- 
tion that  In  an  action  for -slander  It  Is  error 
to  limit  the  number  of  w'itneRBes  as  to  plain- 
tiff's character  and  reputation.  The  deci- 
sion is  directly  opposed  by  the  case  of  BIs- 
sell  V.  Cornell,  24  Wend.  3.'t4.  In  which  the 
Supreme  Conrt  of  New  York,  in  an  action  of 
slander,  charging  plaintiff  with  having  had 
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,  criminal  connection  witb  a  certain  woman 
,  and   baring  assisted   ber  In  procuring  an 
I  abortion,  sustained  the  verdict  for  tbe  plaln- 
,tlff  wben  tbe  trial  court  bad  refused  to  allow 
idefendant  to  call  more  witnesses  In  Impeacb- 
vment  of  the  plaintiff's  character  than  the 
plaintiff  called  in  support  of  bis  character, 
'.  saying:    "We  have  heretofore  held  that  the 
,  judge  at  circuit  may  exercise  a  sound  discre- 
tion as  to  the  number  to  be  sworn  of  Im- 
I  peaching  and  supporting  witnesses.     There 
^must  be  some  limit.    Any  one  familiar  witb 
t  trials  must  be  aware  that  after  some  dozen 
,  of  witnesses  on  a  side  have  been  examined, 
.  equally  supporting  and  impeaching  a  party 
,  or  witness,  very  little  additional  benefit  is 
.derived  by  enlarging  the  number.    Tbe  rela- 
ftive  strength  of  tbe  testimony  will  be  tbe 
.  same,  however  extended   the  examination. 
A  balanced  public  opinion  will  appear." 
■    To  fully  understand  the  reference  to  Pritch- 
rard  V.  Henderson,  8  Pennewill  (Del.)  128,  60 
vAtL  217,  It  should  be  stated  that  this  was 
:  a  ruling  made  orally  in  a  Jury  trial  In  an  ac- 
.tlon  of  ejectment  held  in  the  Superior  Court 
^t  is  not  a  decision  of  the  Supreme  Court  of 
Delaware,  which  does  not  appear  ever  to 
vhave  passed  upon  the  point  in  question. 
,  '  In  like  manner  Nelson  r,  Wallace,  57  Mo. 
.  App.  887,  is  a  decision  of  an  Inferior  court, 
iflnd  is  not  the  decision  of  the  Supreme  Court 
of  Missouri.    While  holding  In  St  Louis  R. 
►■Co.  V.  Aubucbon,  199  Mo.  352,  97  S.  W.  867, 
9  L.  R.  A.  (N.  8.)  426,  116  Am.  8t  Rep.  499, 
4hat  a  ruling  limiting  tbe  number  of  witness- 
.68  In  an  action  for  the  assessment  of  dam- 
rages  for  land  taken  I>7  a  ralbroad  for  its  right 
(of  way  to  four  on  each  side  was  arbitrary  and 
r.  unreasonable,  especially  wben  not  announced 
iQUtll  one  side  had  already  called  three  wit- 
s  nesses  and  bad  but  one  cboice  remaining,  and 
^tbe   other   side   bad   called  none  and   had 
(our  choices  remaining,  to  which  ruling  -  it 
■appears:     "Plaintiff   excepted   to    the   rule 
'When  announced  and  excepted  to  its  applica- 
tion wben  made"— the  Supreme  Court  of  Mis- 
'sonri  has  repeatedly  sustained  tbe  action  of 
''the  trial  court  In  limiting  the  nnmber  of 
<  witnesses,  even  in  criminal  cases  of  the  grav- 
est nature,  none  of  which  are  overruled  in  tbe 
decision  supra.    Thus,  in  State  v.  Lamb,  141 
•Mo.  208,  304,  42  8.  W.  827,  830,  which  was  an 
'Indictment  for  robbery  in  which  the  defense 
was  an  alibi,  the  trial  court  refused  to  allow 
,  the  defendant  to  call  more  than  six  witness- 
es to  establish  the  alibi,  and  the  Supreme 
'Court  of  Missouri  held  as  follows:   "As  to  the 
charge  that  the  court  excluded  competent 
evidence  on  tbe  part  of  the  defendant  the 
only  ground  for  that  charge  consists  in  these 
circumstances:    Six  witnesses  besides  defend- 
'ant  having  testified  that  defendant  was  at 
the  Free  Silver  parade  and  tending  to  show 
|bat  defendant  did  not  participate  in  the  rob- 
bery, "whereupon  tbe  defendant  by  his  attor- 
ney nroduced  several  additional  witnesses  in 
ad  roQuested  that  they  be  sworn  and 


permitted  (o  testify,  and  stated  that  they 
would  testify  that  on  the  night  of  the  al- 
leged robbery  tbe  defendant,  Thomas  Lamb, 
was  present  at  tbe  place  of  meeting  of  per- 
sons and  dubs  to  participate  in  the  Demo- 
cratic parade,  and  was  in  said  parade  from 
the  time  that  It  started  from  Twelfth  and 
Market  streets,  about  9  o'clock,  ontll  ft  dis- 
banded. In  the  neighborhood  of  12  o'clock, 
and  that  from  about  half  past  8  until  12 
o'clock  on  the  night  of  the  alleged  robbery 
tbe  defendant  was  in  their  company  and  pres- 
ence, and  he  was  not  during  that  time  at  the 
place  of  the  alleged  robbery.'  But  tbe  court 
refused  to  hear  any  more  witnesses  on  the 
subject  of  allbL  How  fully  and  with  what 
degree  of  particularity  the  seven  witnesses 
testified  as  to  an  alibi  for  defendant  does  not 
appear ;  their  testimony  being  taken  down  In 
short  form.  Now,  if  they  testlfled  as  fully 
as  was  proposed  the  nontestifylng  witnesses 
would  testify,  we  are  not  prepared  to  say  as 
a  matter  of  law  that  the  court  erred  In  re- 
fusing permission  to  other  witnesses  to  testi- 
fy on  the  question  of  allbl.  A  court  has  some 
discretion  in  these  matters,  and  may  limit 
the  number  of  witnesses  on  a  particular 
point,  and,  unless  an  abuse  of  such  discretion 
appears,  no  reversible  error  has  been  commit- 
ted. 2  EllIoU's  Gen.  Prac  |  664,  and  cases 
cited;  State  v.  Whitten,  68  Mo.,  loc  dt  92." 
In  State  v.  Smith,  164  Mo.  567,  682,  583,  65 
8.  W.  270,  273,  which  was  an  indictment  for 
murder,  in  which  the  defense  was  self-de- 
fense. It  appears:  "The  record  disclosed  that 
after  defendant  had  introduced  and  examined 
eight  different  witnesses  with  respect  to 
threats  made  by  Watson  against  him,  some  of 
which  were  communicated  to  him  and  others 
that  were  not  tbe  court  refused  to  allow 
tbe  defendant  to  introduce  any  further  testi- 
mony on  the  subject  of  threats,  to  which  rul- 
ing defendant  excepted" — and  the  Supreme 
Court  of  Missouri  held:  "But  it  does  not 
necessarily  follow,  we  think,  under  the  facts 
disclosed  by  tbe  record,  that  tbe  Judgment 
should  be  reversed  because  of  the  refusal 
of  this  court  to  hear  evidence  with  respect 
to  other  and  additional  threats  made  by  de- 
ceased against  defendant,  after  having  heard 
evidence  by  so  many  witnesses,  at  least  eight, 
in  regard  to  the  same  subject-matter,  though 
made  at  different  times.  There  must  be  a 
limit  to  such  inquiries  somewhere  In  the 
course  of  a  criminal  trial,  in  order  to  avoid 
unnecessary  consumption  of  the  time  of  tiie 
court  and  it  does  seem  to  us  that  it  had  been 
reached  at  the  time  the  court  announced  that 
it  would  hear  no  more  evidence  in  regard  to 
tbreate,  especially  when  threats  of  violence 
by  deceased  against  defendant  at  different 
times  and  places  had  already  been  abundant- 
ly proven.  It  was  not  therefore,  prejudicial 
to  defendant  nor  an  abuse  of  Its  discretion, 
for  the  court  to  refuse  to  hear  still  further 
evidence  on  tbe  same  subject  While  It  would 
have  been  better  for  the  court  to  liave  heard 
the  evidence,  the  judgment  should  not  under 
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the  drcomatuice^  be  reveraed  for  Its  fallnre 
to  do  80." 

In  FIsber  t.  Conwaj,  21  Kan.  18,  24, 30  Am. 
Bep.  419  (1878),  also  dted  In  tbe  majority 
opinion,  the  plaintiff  sued  eleven  defendants 
for  an  alleged  trespass,  and  the  court  below 
refoaed  to  hear  mor^  than  four  of  them,  and 
It  was  held  by  Brewer,  J.:  "Again,  It  Is 
Claimed  that  tbe  coxat  erred  In  limiting  tbe 
number  of  witneBses  on  tbe  part  of  the  de- 
fense. After  four  witnesses  had  testified  on 
tbe  part  of  the  defense  to  the  circumstances 
of  the  entry  nix>n  the  premises,  the  dltflculty 
with  Mn.  Conway,  and  the  threshing,  the 
court  refused  to  permit  any  further  witness- 
es upon  these  mattera.  In  this  we  think  the 
court  erred.  It  Is  doubtless  true  as  to  any 
collateral  matter,  as  tbe  Impeachment  of  a 
witness,  that  tbe  icourt  may  restrict  tbe  num- 
ber of  witnesses,  and,  unless  It  appears  that 
there  bad  been  an  abuse  of  discretion  in 
that  respect,^ no  error  will  lie.  Anthony  t. 
Smith,  4  Bosw.  (N.  T.)  503.  Perhaps,  also, 
tbe  coart  may  have  to  some  extent  a  like 
iwwer,  even  where  the  testimony  runs  to  the 
matter  principally  and  directly  In  dispute, 
though  see,  upon  this,  Hubble  ▼.  Osbom,  81 
Ind.  249,  and  White  v.  Hermann,  51  III.  213, 
99  Am.  Dec.  548.  But  still  It  may  not  prevent 
any  defendant  against  whom  a  recovery  Is 
Bou^t  from  being  heard  upon  the  witness 
stand  as  to  what  he  knows  of  tbe  matters 
charged  against  him.  Here  the  plaintiff  sued 
eleven  parties  for  an  alleged  trespass.  They 
denied  the  trespass.  That  was  a  denial  good 
tor  each  of  them,  and  each  one  bad  a  right  to 
tell  the  Jury  what  he  saw  and  knew  of  the 
transaction.  The  rights  of  no  one  defend- 
ant were  greater  than  those  of  any  other ;  and 
the  court  could  not  compel  them  to  select 
which  of  their  number  should  be  witnesses 
and  which  should  not,  or,  as  appears  to  have 
been  done,  after  some  bad  testified  forbid 
tbe  rest  from  the  witness  stand."  The  deci- 
sion Is  thus  based  upon  the  exclusion  of  the 
defendants  in  tbe  action,  and  rests  upon  a 
different  principle  than  the  case  at  bar,  and 
Is  undoubtedly  a  correct  decision.  But  in 
the  later  case  of  State  v.  Commissioners  of 
Pratt  Co.,  42  Kan.  641,  648,  22  Paa  722,  725 
(1889),  also  cited  in  tbe  majority  opinion,  in 
which  an  injunctlor  was  sought  to  restrain' 
certain  conn^  commissioners  from  completing 
a  purchase  of  certain  lands  for  a  county  poor 
farm,  it  is  said :  "It  is  farther  claimed  that 
the  purchase  of  the  land  was  void  for  the  rea- 
son that  the  land  was  not  worth  the  amount 
which  the  commissioners  agreed  to  pay  for 
it  •  •  •  In  this  connection  the  plaintiff 
in  error  also  claims  that  tbe  court  below 
erred  in  limiting  the  number  of  witnesses  to 
prove  tlie  value  of  the  land  to  six  on  each 
ride.  Under  tbe  circumstances  of  this  case, 
however,  we  think  tbe  court  below  certainly 
■did  not  err.  •  •  •  Under  the  circum- 
stances of  the  case  we  think  that  the  limita- 


tion imposed  by  the  court  as  to  tbe  number 
I  of  witnesses  wa*  very  reasonable." 

In  Barbyte  t.  Summers,  68  Mich.  341,  36 
N.  W.  93  (1888).  cited  in  the  majority  opin- 
ion, which  was  an  action  of  deceit  in  tbe  sale 
of  a  horse  known  to  be  unsound,  the  trial 
court  limited  the  number  of  witnesses  as  to 
tbe  condition  of  the  horse  as  to  soundness 
prior  to  the  sale,  and  it  was  held  to  be  error. 
Tbe  decision  was  contrary  to  the  previous  de- 
cisions of  that  court.  Thus  In  Rtggs  v.  Ster- 
ling, 60  Mich.  643,  at  page  655,  27  N.  W.  705, 
at  page  711,  1  Am.  St  Rep.  554,  tbe  court 
says:  "Tbe  value  of  this  homestead  was 
really  the  only  question  to  be  determined  in 
this  case.  Six  witnesses  on  each  side  were 
allowed  to  testify  upon  the  subject,  and  no 
more.  The  refusal  .to  allow  more  to  testify 
on  the  part  of  the  plaintiff  Is  assigned  as  er- 
ror; but  we  think  there  was  no  abuse  of  dis- 
cretion on  the  part  of  tbe  court  in  not  allow- 
ing more  cumulative  evidence  upon  -  this 
point"  And  in  the  later  case  of  Detroit  City 
Railway  v.  Mills,  85  Mich.  634.  659.  48  N.  W. 
1007,  1012  (1891),  the  court  held:  "It  is  In- 
sisted that  the  court  was  In  error  In  exclud- 
ing testimony  as  to  the  dangers  and  actual 
perils  witnessed  by  persons  from  the  use  of 
tbe  new  method  of  transit,  for  the  reason 
that  this  testimony  bad  a  bearing  upon  the 
Interference  with  the  customary  use  of  the 
street  This  question  arose  three  times  upon 
the  hearing.  On  tbe  first  two  occasions  the 
testimony  ruled  out  referred  entirely  to  the 
tendency  of'  these  cars  to  frighten  horses. 
I  The  court  made  Its  third  ruling  at  the  close 
'  of  the  testimony  of  one  Mrs.  Rascber,  who 
had  testlfled  to  the  decrease  of  travel  upon 
the  street,  to  tbe  frightening  of  horses,  and 
the  decrease  In  rents.  Tbe  court  then  an- 
I  nounced  that  eight  or  ten  witnesses  had  testi- 
I  fled  to  the  condition  of  the  road,  and  no  more 
testimony  would  be  allowed  on  that  point 
Defendant's  counsel  announced  that  they  had 
a  large  number  of  witnesses  to  tbe  same  ef- 
fect, and  asked  permission  to  call  two  or 
three  more.  The  court  said  that  five  or  six 
witnesses  to  any  particular  fact  was  suffi- 
cient, and  that  It  was  clearly  within  its  dis- 
cretion to  limit  the  number  of  witnesses;  that 
as  to  the  points  already  covered  defendants 
would  not  be  permitted  to  call  more  witness- 
es, but  as  to  any  new  facts  they  might  call 
more.  The  drcnit  Judge  was  clearly  right 
in  this  exercise  of  his  discretion." 

Of  the  other  cases  cited  in  the  majority 
opinion,  Anthony  v.  Smith,  4  Bosw.  (N.  T.) 
603,  is  direct  authority  for  the  contention, 
not  only  that  the  number  of  witnesses  may 
be  limited,  but  that  such  action  Is  not  even 
ground  for  exception.  The  case  was  an  ac- 
tion for  damages  for  an  assault  and  tbe  court 
held  that  (page  608)  "the  court  in  its  discre- 
tion, may  limit  the  party  as  to  the  number 
of  witnesses  to  be  examined  as  to  what  oc- 
curred, at  a  given  time  and  place,  between 
tbe  parties.    If  be  exercises  his  discretion  to 
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the  actual  prejudice  of  either  party,  his  de- 
cision in  that  respect  Is  not  the  subject  of  an 
exception  which  can  be  reviewed  on  an  ap- 
peal from  the  judgment.  •  •  •  The  exer- 
cise of  that  discretion  Is  not  the  suliject  of 
an  exception.  If  probable  prejudice  has  re- 
sulted from  It  In  the  trial  of  any  cause,  the 
remedy  Is  a  motion  for  a  new  trial,  on  a 
case." 

.  Nolton  V.  Moses,  3  Barb.  81.  also  cited,  is 
authority  for  the  same  proposition.  This 
case  was  an  action  for  slander,  and  the  Su- 
preme Court  of  New  York  says:  "The  limi- 
tation of  impeaching  and  sustaining  witness- 
es to  three  on  a  side  In  this  case,  looks,  to  a 
person  unacquainted  with  such  trials,  like 
deprlTlng  the  parties  of  a  right  But  the 
surrounding  circumstances  would  enable  the 
Judge  at  the  circuit  to  perceive  whether  any 
benefit  would  result  from  an  increase  of  the 
number.  •  •  •  '  In  the  present  case  I  have 
no  doubt  the  defendant  suffered  more  from 
the  attack  he  made  upon  the  witnesses  by 
general  evidence  than  from  being  restrained 
from  repeating  it  Be  that  as  it  may,  we 
cannot  interfere  upon  a  bill  of  exceptions, 
and  the  motion  for  a  new  trial  must  be  de- 
nied." 

Meier  v.  Morgan,  82  Wis.  289,  294,  52  N. 
W.  174,  175,  33  Am,  St.  Rep.  39,  also -cited  In 
the  majority  opinion,  is  authority  also  for 
the  contention  that  exception  must  be  takec 
••when  the  original  ruling  Is  made,"  and  not 
afterwards;  and  this  position  is  reinforced 
by  the  case  therein  cited.  This  case  was  an 
action  to  recover  for  personal  injuries  by  the 
falling  of  a  portion  of  an  Icehouse,  and  the 
court  held  that  "during  the  trial,  after  the 
defendants  had  been  examined  as  to  the 
manner  in  which  the  Ice  was  packed  In  the 
icehouse,  the  defendants  called  other  wit- 
nesses to  establish  the  fact  that  the  ice  was 
properly  packed;  and  at  the  close  of  the  tes- 
timony of  the  second  witness  the  court  ruled 
that  he  would  only  allow  three  more  'wit- 
nesses as  to  that  particular  fact,  making 
eight  witnesses  in  all,  including  the  defend- 
ants themselves.  No  objection  or  exception 
-was  taken  at  the  time  to  this  ruling,  but  at 
a  later  stage  of  the  trial,  after  the  number 
allowed  by  the  court  had  been  examined,  the 
defendants  offered  another  witness  on  the 
point,  and  his  testimony  was  ruled  out,  and 
defendants  except.  We  think  the  proper 
time  to  take  the  exception  was  when  the 
original  ruling  was  made.  The  ruling  seems 
to  have  been  practically  assented  to  when 
originally  made.  Certainly  it  was  without 
objection.  McConnell  v.  Osage,  80  Iowa,  296, 
45  N.  W.  550,  8  L.  R.  A.  778.  A  reasonable 
limitation  of  the  number  of  witnesses  upon 
a  single  fact  is  withba  the  discretion  of  the 
trial  court." 

And  in  McConnell  v.  City  of  Osage.  80 
Iowa,  293,  295,  45  N.  W.  550,  8  L.  R.  A.  778, 
above  cited,  which  was  an  action  for  dam- 
ages received  from  a  defective  sidewalk,  the 


court  says:  "The  trial  conrt  limited  the 
number  of  witnesses  for  each  side  to  six  on 
the  question  of  the  general  condition  of  the 
walk  where  the  plaintiff  was  injured,  and 
the  appellant  complains  of  such  action  of  the 
court  So  far  as  we  can  Judge,  the  order 
was  made  near  the  coijnmencement  of  the 
trial,  and  without  objection  of  either  party. 
Later  plaintiff  desired  to  introduce  addition- 
al witnesses,  which  the  conrt  refused.  From 
the  state  of  the  record,  it  does  not  appear 
that  the  question  Is  properly  before  us  for 
review,  for  we  find  no  exceptions^  taken  to 
the  action  of  the  court  If  the  order  was 
made  without  objection,  we  must  assume 
that  the  parties  assented  thereto;  and  of 
such  action  they  could  not  afterwards  com- 
plato." 

I  pass  now  to  a  <k>nslderatlon  of  other  cas- 
es which  sustain  the  contention  that  no  er- 
ror was  committed  by  the  trial  court  The 
power  of  a  court  to  limit  the  number  of  wit- 
nesses to  be  called  in  an  issue  arising  either 
In  a  civil  or  a  criminal  proceeding  has  been 
frequently  upheld. 

In  Outcalt  T.  Johnston,  9  Colo.  App.  619, 
49  Pac.  1058,  the  trial  court  declined  to  hear 
more  than  four  witnesses  in  surrebuttal  of 
testimony  Impeaching  the  character  of  the 
defendant  for  truth  and  veracity,  and  it  was 
held  no  error;  the  Supreme  Court  of  Colora- 
do saying:  "It  rests  largely  In  the  discretion 
of  the  court  as  to  how  many  witnesses  may 
be  allowed  to  testify  on  a  given  point  If 
It  were  otherwise,  the  length  of  a  trial 
could  be  protracted  to  an  unreasonable  and 
unwarrantable  extent,  and  the  time  of  the 
court  consumed  by  the  useless  and  unneces- 
sary reiteration  of  testimony." 

In  Butler  v.  State,  97  lud.  378,  which  waa 
an  Indictment  for  murder,  in  which  the  num- 
ber of  depositions  of  witnesses  from  without 
the  state  was  fixed  by  the  trial  court  at  45, 
the  Supreme  Court  of  Indiana  says  (page 
3S6):  "The  court  has  a  discretion  as  to  the 
number  of  witnesses  that  may  be  called. 
This  rule  is  recognized  in  the  case  of  Gard- 
ner V.  State,  4  Ind.  632.  If  the  court  bad  no 
discretion  in  such  cases,  then  the  case  might 
be  indefinitely  delayed,  and  an  unlimited 
number  of  witnesses  called.  But  for  this 
rule  courts  would  be  subject  to  the  caprice 
of  counsel,  and  public  good  would  seriously 
suffer.  We  agree  that  this  discretion  should 
be  so  exercised  as  not  to  impair  the  rights 
of  a  defendant  Nevertheless  it  does  exist 
But  as  the  power  is  a  discretionary  one,  an 
appellate  court  can  only  Interfere  where  it 
has  been  abused."  See,  also.  Union  Railroad 
Transfer  &  Stockyard  Co.  t.  Moore,  80  Ind. 
458.  And  in  Mergenthelm  v.  State,  107  Ind. 
567,  8  N.  B.  568,  which  was  an  indictment 
for  a  public  nuisance  in  polluting  a  canal,  the 
court  afiSrmed  Butler  v.  State,  supra,  say- 
ing: "The  court  limited  the  parties  to  the 
examination  of  seven  witnesses  on  each  side' 
in  respect  to  the  subject  of  the  condition  of 
the  canal,  and  the  odors  emitted  therefrom. 
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A  reasonable  limitation  Is  within  the  discre- 
tion of  tlie  court" 

In  Kesee  v.  Chicago,  etc.,  R.  Co.,  30  Iowa, 
78,  at  page  80,  6  Am.  Rep.  643,  the  court  lim- 
ited the  defense  to  two  witnesses  on  a  cer- 
tain qnestlon  and  refused  to  bear  two  others 
who  were  offered  thereon,  and  the  Supreme 
Court  of  Iowa  held  that:  "A  nisi  prius 
court  must  be  permitted  to  exercise  a  dis- 
cretion as  to  the  number  of  witnesses,  the 
order  and  manner  of  their  examination,  etc., 
in  cases  before  them,  else  examinations  and 
trials  might  be  indefinitely  prolonged.  In 
the  absence  of  a  manifest  abuse  of  such  dis- 
cretion, an  appellate  court  ought  not  to  in- 
terfere. No  such  abuse  appears  from  this 
record."  In  Bays  v.  Herring,  51  Iowa,  286, 
291,  1  N.  W.  558,  562,  which  was  an  action 
for  malicious  prosecution,  the  court  says: 
"The  defendant  asked  to  'introduce  further 
witnesses  Impeaching  the  general  reputation 
of  George  W.  Bays  for  truth  and  veracity.' 
To  this  the  court  said:  'Seven  witnesses 
having  already  been  examined  on  that  point, 
the  application  la  denied.'  The  trial  court 
must,  of  necessity,  have  the  power,  in  the  ex- 
ercise of  a  legal  discretion,  to  control  the 
number  of  witnesses  that  should  be  examin- 
ed to  establish  any  fact  Otherwise  trials 
might  t>e  prolonged  to  an  alarming  extent, 
and  for  the  purpose  of  bringing  about  a  mis- 
trial by  reason  of  the  necessity  that  existed 
to  adjourn  the  court  There  is  nothing  in 
the  record  to  indicate  that  the  discretio" 
with  which  the  court  Is  vested  was  abusec. 
On  the  contrary,  it  seems  to  us  to  have  been 
wisely  exercised."  In  Everett  v.  Union  Pa- 
cific R.  Co.,  59  Iowa.  243, 13  N.  W.  109.  these 
two  cases  above  were  affirmed  upon  the  prop- 
osition that  "the  trial  court  had  a  legal  dis- 
cretion to  limit  the  number  of  witnesses  that 
might  lie  examined  to  establish  a  single  point 
or  proposition."  And  see  Bays  v.  Hunt,  60 
Iowa,  251,  14  N.  W.  785.  In  State  v.  Bea- 
bout  100  Iowa,  155.  160,  60  N.  W.  428.  430. 
which  was  an  indictment  for  rape  the  trial 
court  limited  the  defendant  to  five  witness- 
es impeaching  the  state's  witnesses,  and  the 
coort  says:  "This  ruling  of  the  court  is 
claimed  to  be  erroneous.  The  power  of  the 
court  to  limit  the  number  of  witnesses  upon 
a  given  point  Is  not  an  open  question  in  this 
state."    And  it  was  held  there  was  no  error. 

In  Sixth  Ave.  R.  R.  Co.  v.  Metropolitan 
Elevated  Ry.  Co.  et  aL,  138  N.  T.  550,  553,  34 
N.  E.  400,  401,  it  is  said:  "The  questions  in 
this  case  relate  solely  to  the  damages  to  the 
fee  of  the  property  owned  by  the  plaintiff 
herein.  «  •  »  The  limitation  of  the  num- 
t>er  of  experts  who  should  be  called  was  mat- 
ter of  fair  discretion  with  the  trial  court, 
and  there  is  not  the  slightest  trace  in  this 
record  of  any  abuse  of  that  discretion." 

In  Powers  v.  McKenzie,  90  Tenn.  167,  16 
8.  W.  559,  the  court  say  as  to  the  limitation 
of  the  number  of  witnesses  as  to  the  gen- 
nineness  of  handwriting:  "It  Is  further  as- 
signed as  error  that  the  chancellor  erred  in 


limiting  the  nnmber  of  experts  to  each  side 
to  five.  Manifestly  a  trial  Judge  must  have 
some  control  over  the  dispatch  of  business  In 
his  court,  and  some  discretion  respecting  the 
numlier  of  witnesses  he  will  hear  upon  a  spe- , 
cific  line  of  inquiry  incident  to  a  case.  This 
conceded,  it  follows,  from  the  essential  na- 
ture of  the  juridical  connection  of  inferior 
and  appellate  courts,  that  the  latter  will  not 
reverse  the  ruling  of  the  former,  originating 
In  the  exercise  of  this  discretion,  unless  it 
has  been  abused  and  it  can  l>e  seen  that . 
this  abuse  has  resulted  in  Injury" — ^and  held 
no  error  had  been  committed. 

In  Skeen  v.  Mooney,  8  Utah,  157,  30  Pac. 
363,  which  was  an  action  for  damages  to 
land  by  diversion  of  water  therefrom,  it  is 
said :  "It  also  appears  that  the  court  limited 
the  respective  parties  to  three  witnesses  on 
either  side  of  any  point.  This  ruling  of  the 
court,  the  defendants  now  Insist,  was  error. 
But  they  made  no  objection,  nor  did  they 
take  any  exception,  at  the  time.  If  objection 
had  been  interposed,  and  exception  taken, 
however,  we  would  not  be  disposed  to  regard 
the  ruling  of  the  court  as  reversible  error, 
in  view  of  the  facts  of  this  case  and  of  its 
nature." 

In  Larson  v.  City  of  Ban  Claire,  92  Wis. 
86,  89,  65  N.  W.  731,  732,  which  was  an  ac- 
tion to  recover  damages  snCTered  because  of 
a  defective  highway,  the  court  said:  "The 
propriety  of  the  ruling  limiting  the  number 
of  witnesses  the  defendant  might  examine  as 
to  the  condition  of  the  highway,  which  re- 
sulted in  the  exclusion  of  the  testimony  of 
Riley  on  that  point,  though  not  made  until 
he  was  called,  la  not  an  open  question  in 
this  court  A  reasonable  limitation  of  the 
number  of  witnesses  upon  a  single  question 
is  within  the  discretion  of  the  trial  court 
Meier  v.  Morgan,  82  Wis.  289,  52  N.  W.  174, 
3S  Am.  St  Rep.  38;  McConnell  v.  Osage,  80 
Iowa,  296,  45  N.  W.  550,  8  L.  R.  A.  778 ;  Bays 
V.  Herring,  61  Iowa,  286,  1  N.  W.  558; 
Thompson,  Trials,  i  353.  It  is  the  better 
practice,  no  doubt,  to  Impose  the  limitation 
at  the  commencement  of  the  trial,  or  as  soon 
as  the  necessity  for  it  is  reasonably  apparent 
In  the  present  case  the  defendant  had  ex- 
amined nine  witnesses,  a  greater  number 
than  the  plaintiff,  on  the  point  In  question. 
It  cannot  be  admitted  that,  as  a  matter  of 
right,  the  defendant  might  continue  Indefi- 
nitely to  call  and  examine  witnesses  in  re- 
spect to  it  Perhaps  a  hundred  or  more  might 
have  been  found  competent  to  testify  on  the 
subject  It  would  be  highly  absurd  to  hold 
that  the  court  was  bound  to  sit  and  heac 
testimony  of  witnesses  on  this  point  with- 
out limit  of  number.  Certainly  the  court 
must  possess  a  discretion  to  limit  the  party 
to  a  reasonable  nnmber.  Whatever  may 
have  been  held  elsewhere  on  the  subject,  we 
see  no  good  reason  for  changing  the  rule  al- 
ready established  In  this  state.  There  is 
nothing  to  show  any  abuse  of  discretion  on 
the  part  of  the  coort" 
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In  Preston  r.  City  of  Cedar  Rapids,  95 
Iowa,  71,  73-75,  63  N.  W.  677,  678,  which 
was  an  action  for  damages  to  plaintiff's  prop- 
erty by  reason  of  change  of  grade  of  a  street, 
the  court  say:  "At  the  commencement  of 
the  trial,  and  upon  Its  own  motion,  the  court 
limited  the  number  of  witnesses  touching 
the  value  of  the  property  to  seven  upon  each 
side.  It  l8  contended  that  this  was  error. 
The  right  of  a  trial  court  to  limit  the  number 
of  witnesses  who  may  be  called  to  testify 
to  a  given  point  has  been  too  often  recog- 
nized by  this  court  to  be  an  open  question. 
It  was  said  In  Kesee  v.  Railroad  Co.,  80 
Iowa,  80.  6  Am.  Rep.  643 :  'A  nisi  prlus  court 
must  be  permitted  to  exercise  a  discretion 
as  to  the  number  of  witnesses,  the  order 
and  manner  of  their  examination,  etc.,  in 
the  case  before  them,  else  examinations  and 
trials  might  be  Indefinitely  prolonged.  In 
the  absence  of  manifest  abuse  of  such  dis- 
cretion, an  appellate  court  ought  not  to  In- 
terfere.' In  Bays  V.  Herring,  51  Iowa,  291, 
1  N.  W.  658,  we  said :  'The  trial  court  must, 
of  necessity,  have  t>ower,  In  the  exercise  of 
a  legal  discretion,  to  -control  the  number  of 
witnesses  that  should  be  examined  to  estab- 
lish any  fact'  Everett  v.  Railroad  Co.,  69 
Iowa,  244,  13  N.  W.  109 ;  Bays  v.  Hunt,  60 
Iowa,  254,  14  N.  W.  786.  In  Mlnthon  v. 
LewU,  78  Iowa,  822,  43  N.  W.  466,  we  held 
that  the  court  might  limit  the  number  of 
witnesses  on  any  point  in  the  case.  See, 
also,  McConnell  v.  City  of  Osage,  80  Iowa, 
293,  45  N.  W.  550,  8  L.  R.  A.  778.  Counsel 
for  appellant  called  seven  witnesses  to  testi- 
fy to  the  value  of  the  plaintiff's  real  estate 
before  anci  after  the  change  of  grade  In  1886. 
It  appeared  upon  the  examination  of  two  of 
them  that  they  had  no  such  knowledge  of 
the  value  of  the  property  as  qualified  them  to 
testify  relating  thereto.  Whereupon  he  pro- 
t>osed  to  call  other  witnesses  to  the  same 
point,  and  the  court  refused  to  hear  them. 
It  is  claimed  that  the  order  limited  the  num- 
ber of  witnesses  'to  give  testimony  on  -the 
damages  and  value  to  seven  on  a  side,'  and, 
as  only  five  of  the  seven  he  had  called  did 
give  such  evidence,  he  was  entitled,  under 
the  form  of  the  order,  to  call  two  more.  The 
order  limited  the  number  of  witnesses  upon 
the  question  of  value  of  the  property  to  sev- 
en on  each  side.  Defendant  was  not  preju- 
diced by  the  order.  It  Imew  before  the  case 
began  that  It  was  only  entitled  to  call  seven 
witnesses  upon  the  question  of  values  of  the 
real  estate.  If  two  of  its  witnesses  showed 
a  lack  of  knowledge  of  values  of  the  realty, 
and  hence  were  not  competent  to  testify 
thereto,  that  was  no  reason  for  setting  aside 
or  Ignoring  the  order.  It  was  defendant's 
business  to  know  before  it  called  its  wit- 
nesses that  they  possessed  the  requisite 
knowledge  to  testify  touching  that  matter. 
It  is  urged  that,  while  this  rule  Is  proper  as 
applied  to  collateral  issue,  it  should  not  be 
held  applicable  to  the  main  issue  in  a  case. 
We  discover  no  reason  for  limiting  the  ap- 


plication of  the  rule  to  a  particular  class  ot 
cases,  or  to  certain  Issues.  The  power  thus 
given  trial  courts,  when  discreetly  exercised. 
Is  alike  applicable  in  all  cases  and  to  all  Is- 
sues. Tfie  only  question  Is :  Did  the  court, 
in  this  case,  abuse  its  discretion?  We  see 
no  reason  for  so  holding.  The  preponderance 
of  the  evidence  is  not  necessarily  determin- 
ed by  the  number  of  witnesses  on  each  side 
who  testify  touching  the  same  facts.  In  our 
Judgment,  the  court  very  properly  exercised 
its  discretion,  and  there  was  no  error  In  re- 
fusing to  hear  additional  witnesses  offered 
by  the  defendant  as  to  the  value  of  the  real 
estate. 

In  Gushing  v.  BlUtaigs,  2  Cnsh.  (Mass.)  168, 
which  was  an  action  to  recover  the  amount 
due  on  a  promissory  note.  In  which  both  the 
genuineness  of  the  signature  and  the  consid- 
eration was  in  issue,  it  was  said  by  Sbaw,  C. 
J.  (page  169):  "So,  as  to  the  number  of 
witnesses,  where  the  testimony  may  be  ex- 
tended almost  indefinitely,  as  In  the  case  of 
evidence  to  usage  or  character.  The  case  of 
handwriting  is  very  similar,  because.  In  re- 
gard to  almost  any  man  of  business,  hun- 
dreds of  persons  may  be  qualified,  by  having 
seen  him  write,  to  give  an  opinion  which 
would  be  evidence.  In  such  a  case,  suppose 
a  great  number  of  witnesses  to  be  called  to 
prove  the  genuineness  of  a  signature,  and 
when  as  many  of  them  have  testified  as  are 
necessary,  in  the  opinion  of  the  Judge,  to 
make  a  case,  the  court  interferes  and  stops 
the  further  introduction  of  witnesses.  If, 
then,  as  great  or  a  greater  number  is  called 
and  introduced  on  the  other  side  to  testify 
against  the  genuineness  of  the  signature,  the 
Judge  has  a  discretionary  power  to  admit 
further  witnesses  to  be  called  in  its  support. 
The  orderly  course  of  proceeding  requires 
that  the  party  whose  business  it  is  to  go 
forward  shall  bring  out  the  strength  of  his 
proof,  in  the  first  instance;  but  It  Is  compe-. 
tent  for  the  Judge,  according  to  the  nature 
of  the  case,  to  allow  a  party  who  has  closed 
his  case  to  Introduce  further  evidence.  This 
depends  upon  the  circumstances  of  each  par- 
ticular case,  and  falls  within  the  absolute 
discretion  of  the  Judge,  to  be  exercised  or 
not  as  he  may  think  proper.  Exceptions  over- 
ruled." 

In  Hollywood  v.  Reed,  67  Mich.  234,  237, 
28  N.  W.  792,  793,  which  was  an  action  to 
recover  the  amount  claimed  to  be  due  the 
plaintiff  as  a  physician,  the  court  says :  "In 
the  forenoon  of  the  second  day  of  the  trial 
the  defendant  had  placed  four  witnesses  up- 
on the  stand,  who  swore  that  the  reputation 
of  the  plaintiff  for  truth  was  bad,  and  then 
rested  bis  case.  The  plaintiff  then  placed 
four  witnesses  upon  the  stand  who  supported 
the  plaintiff's  character  for  truth  and  veraci- 
ty and  that  they  would  believe  him  under 
oath.  Adjournment  was  then  had  for  an 
hour  and  a  half  for  dinner,  and  upon  the 
convening  of  the  court,  the  plaintiff  offered 
I  In  evidence  the  enrolled  decree  tot  divorce^ 
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which,  on  objection,  was  excluded.  Another 
witness  was  then  called.  In  support  of  plain- 
tUTs  character  for  truth,  after  which  it  ap- 
pears that  the  court  requested  the  plaintiff's 
counsel  to  proceed,  when  he  announced  that 
there  were  several  important  witnesses  al- 
most at  the  door  of  the  courtroom,  and  ask- 
ed the  court  to  wait  not  over  fire  minutes; 
that  they  bad  not  expected  this  attempt  at 
Impeachment,  and  would  not  delay.  The 
court  inquired  If  his  witnesses  were  in  court 
Counsel  replied:  'No;  but  I  am  Informed 
that  tbey  are  on  the  way,  and  almost  at  the 
door  of  the  courtroom.'  The  court  then  said : 
'I  order  the  case  to  go  on.'  Goonsel  for 
plaintiff  then  explained  that  be  had  no  wit- 
nesses present  Some  further  contention  then 
arose  between  court  and  coimsel,  the  court 
ordering  counsel  to  go  to  the  Jury,  and  the 
counsel  refusing  to  do  so ;  and  he  thereupon 
called  Henry  Starkey  as  a  witness,  who  tes- 
tified in  support  of  the  plaintiff's  character, 
and  also  two  other  witnesses  to  the  same  ef- 
fect. Plaintiff's  counsel  was  then  sworn  as 
to  the  computation  of  interest  In  looking  at 
the  contention  between  counsel  and  court  it 
wHI  be  seen  that  the  delay  was  asked  to 
enable  plaintiff  to  bring  forward  sustaining 
witnesses  as  to  his  character.  It  had  been 
attacked  by  four  witnesses.  He  bad  already 
introdaoed  five  witnesses  to  sustain  it  Wben 
impeaching  testimony  is  given  of  general 
character  for  truth,  the  number  of  impeaching 
and  snstainlng  witnesses  which  will  be  al- 
lowed to  be  Introduced  is  in  the  discretion 
of  tlie  court  and  is  generally  limited  to  an 
equal  number  on  each  side.  Here  the  plain- 
tiff had  already  exceeded  the  number  intro- 
duced by  the  defendant  who  had  given  testi- 
mony tendhig  to  impeach  the  plaintifTs  char- 
acter for  truth.  There  appears  no  reason, 
then,  as  the  case  stood  when  the  court  re- 
quested plaintiff's  counsel  to  proceed,  why 
he  should  not  have  sworn  himself  as  a  wit- 
ness as  to  his  computation  of  Interest  and 
closed  fals  case.  Certainly  it  cannot  be  claim- 
ed that  there  was  anything  arbitrary,  or 
an  abuse  of  discretion,  in  ordering  the  case 
to  proceed.  The  situation  of  the  case  did 
not  Justify  plaintiff's  counsel  in  Insisting  up- 
on further  delay.  He  did  not  claim  that  he 
had  rebutting  testimony  other  than  that  of 
a  sustaining  character,  and  therefore  it  re- 
solved Itself  Into  the  simple  question  under 
his  request  whether  the  court  woukl  delay 
the  trial  for  tlie  arrival  of  further  witnesses 
of  that  kind.  We  think  he  was  not  obliged 
to  do  so." 

In  Bunnell  ▼.  Butler,  23  Conn.  66,  which 
was  an  action  on  a  promissory  note,  In  the 
trial  court  "the  defendant  called  witnesses 
to  Impeach  the  general  character  of  Bunnell, 
for  truth.  When  the  first  impeaching  wit- 
ness was  called,  the  court  limited  the  num- 
ber of  such  witnesses  to  six  upon  each  side. 
The  defendant  offered  more,  and  claimed  a 
right  to  examine  them;  bat  their  testimony 
was  not  received."  The  Supreme  Court  of 
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Errors  of  Connecticut  held  (page  69):  "In 
the  next  place,  it  is  claimed  that  the  court 
erred  In  limiting  the  number  of  impeaching 
witnesses.  This,  however,  was  a  matter 
within  the  discretion  of  the  court  It  would 
be  absurd  to  hold  that  upon  an  Inquiry  of 
that  sort,  depending  in  a  great  measure  up- 
on the  opinion  of  witnesses,  a  party  has  the 
right  to  examine  as  many  as  he  pleases, 
and  that  the  court  and  Jury  are  bound  to 
sit  and  hear  them,  without  any  power  to  in- 
terfere. There  must  necessarily  be  a  limit 
to  such  inquiries,  and  It  Is  for  the  court  to 
prescribe  it" 

In  HllUard  v.  BeatUe,  59  N.  H.  462.  whlcb 
was  an  action  for  damages  for  an  assault 
the  trial  court  limited  the  number  of  medi- 
cal witnesses  on  each  side  to  three,  and  the 
Supreme  Court  of  New  Hampshire  says 
(page  484) :  "The  number  of  witnesses  call- 
ed as  experts  may  be  limited  by  a  special 
order,  which  should  not  be  so  modified  as  to 
give  either,  party  an  unfair  advantage." 

In  Hupp  V.  Boring,  8  Ohio  Cir.  Ct  B.  2S9, 
which  was  an  action  for  the  recovery  of  real 
estate,  in  which  the  defense  was  adverse 
possession  for  more  than  21  years,  the  facts 
were  these:  "On  the  trial  of  the  issue  to  a 
Jury,  the  plaintiff  examined  a  number  of 
witnesses,  whose  testimony  tended  to  sup- 
port the  Issue  on  her  part,  and  rested  her 
case.  Thereupon  the  defendant  called  a 
number  of  witnesses,  whose  testimony  tend- 
ed to  establish  adverse  possession  in  him  for 
more  than  21  years  of  the  la'nd  In  dispute, 
and  was  about  to  call  a  number  of  addition- 
al witnesses  'as  to  the  present  condition  of 
things  along  the  line  of  the  fence,  indicating 
whether  the  fence  had  been  changed  or  not' 
when  the  Judge  announced  that  he  would 
limit  the  number  to  four  on  each  side  as  to 
any  such  indications.  The  defendant  called 
four  and  rested.  The  plaintiff  then  called 
four,  and  offered  to  call  the  fifth,  and  more 
to  the  same  facts;  but  the  court  refused  to 
permit  further  testimony  to  be  given  as  to 
those  facts,  to  which  ruling  the  plaintiff  ex- 
cepted.' It  Is  conceded  that  the  fact  as  to 
whether  the  fence  had  been  moved  within 
the  21  years  was  material,  and,  if  found  one 
way  or  the  other,  might  determine  the  Is- 
sue. The  Jury  returned  a  verdict  in  favor 
of  the  defendant,  upon  which  Judgment  was 
duly  entered.  To  the  order  of  the  court  lim- 
iting the  number  of  the  witnesses  to  four  er- 
ror is  assigned,"  and  the  court  held  (pages 
260,  262):  "It  has  long  been  held  that  In 
eliciting  the  truth  from  a  witness,  the  man- 
ner and  extent  of  the  examination  Is  largely 
in  the  discretion  of  the  trial  Judge;  but 
when  it  comes  to  the  number  to  be  called 
to  establish  a  fact  or  a  given  issue,  must  all 
discretion  be  denied?  A  trial  sometimes  be- 
comes a  contest  as  to  which  side  can  over- 
whelm the  other  with  the  larger  number  of 
witnesses:  and  we  have  repeated  what  re- 
cently occurred  in  a  common  pleas  court  in 
this  circuit;  the  issue  between  two  neighbor- 
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log  farmers  being  the  Identity  of  three  sheep, 
not  worth  to  exceed  $15.  A  hundred  witness- 
es were  called,  ten  days  consumed  In  the 
trial,  the  three  sheep  were  soon  followed 
with  the  loss  of  the  entire  flocks  of  unfort- 
unate farmers,  and  also  a  large  part  of  their 
farms.  In  another  part  of  this  circuit  the 
issue  tried  was  the  alleged  warranty  of  a 
heifer  at  an  auction  sale  of  stock.  All  the 
men  present  at  the  sale  were  called  by  one 
or  the  other  of  the  contending  parties,  with 
a  result  not  less  disastrous  than  the  sheep 
case.  A  court  of  Justice  that  has  no  power 
to  regulate  such  exhibitions  of  bad  temper  is 
hardly  worthy  of  the  name.  •  •  •  We 
conclude  that  a  reasonable  limitation  of  the 
number  of  witnesses  who  may  be  called  In 
proof  of  a  fact,  or  of  a  single  Issue,  Is  with- 
in the  discretion  of  the  trial  court,  to  be  ex- 
ercised, no  doubt,  with  caution,  considering 
the  nature  of  the  case,  the  character  of  the 
witnesses,  and  the  state  of  the  proof."  The 
Judgment  of  the  court  was  affirmed  In  65 
Ohio  St  635,  48  N.  E.  1113. 

In  J.  H.  Clark  Company  t.  Rice,  127  Wi& 
451,  466,  106  N.  W.  231,  237,  which  was  an 
action  on  a  note  given  for  a  patent  right. 
In  which  the  defense  alleged  that  the  patent 
was  of  no  utility  and  that  the  plaintiff  in- 
duced the  defendant  to  give  the  note  by  false 
and  fraudulent  representations  as  to  the 
practical  utility  of  the  patented  device,  the 
court  say:  "Error  is  assigned  for  the  re- 
jection of  testimony.  We  perceive  no  abuse 
of  discretion  In  limiting  the  respective  par- 
ties to  15  witnesses  on  the  question  of  the 
utility  of  the  device  covered  by  the  patent." 

In  Swope  V.  SeatUe,  86  Wash.  113,  120, 
78  Pac.  607,  610,  in  which  the  plalntlflTs 
sought  an  Injunction  against  completing  a 
change  of  grade  of  a  street  until  damages 
therefor  were  paid,  and  in  which  damages 
were  assessed,  the  Supreme  Court  of  Wash- 
ington says:  "The  [trial]  court  refused  to 
permit  the  respective  parties  to  examine 
more  than  three  real  estate  expert  witness- 
es as  to  the  value  of  the  plalntlfTs  premi- 
ses. That  was  a  matter  resting  largely  in  the 
discretion  of  the  court,  and  we  are  not  con- 
vinced that  such  discretion  was  abused,  or 
that  the  plalntlflts  were  Injuriously  affected 
by  the  ruling  of  the  court." 

In  Austin  v.  Smith  ft  Holllday  Co.  (Towa) 
109  N.  W.  289,  In  which  the  number  of  wit- 
nesses had  been  limited  to  five  by  the  trial 
court  on  a  certain  question,  the  Supreme 
Court  of  Iowa  said:  "The  authority  of  the 
court  to  limit  the  number  of  witnesses  which 
may  be  called  on  any  Issue  has  been  settled 
too  long  to  require  any  discussion  at  this 
time."  See,  also.  White  v.  Boston,  186  Mass. 
66,  71  N.  B.  75;  Slzer  v.  Burt,  4  Denlo  (N. 
T.)  426. 

From  these  decisions  in  other  Jurisdic- 
tions it  is  evident  that  the  right  to  limit  the 
number  of  witnesses,  as  to  any  Issue,  main 
or  collateral,  in  a  case,  has  frequently  been 
exercised    in    cases    involving    the    gravest 


crimes  known  to  the  law,  as  well  as  in  equi- 
table proceedings  and  other  civil  actions,  and 
that  it  must  affirmatively  appear  that  injus- 
tice has  been  caused  In  so  doing  to  consti- 
tute reversible  error;  that  In  some  Jurisdic- 
tions such  action  is  not  even  a  subject  of 
exception,  and  in  other  Jurisdictions  the  ex- 
ception must  be  claimed  when  the  order  is 
made  and  not  later ;  and  there  Is  substantial 
unanimity  of  authority  that  the  number  of 
witnesses  as  to  matters  of  opinion,  such  as 
genuineness  of  handwriting  and  mental  com- 
petency, may  unquestionably  be  controlled 
by  the  court ;  and  It  Is  of  this  latter  nature 
that  the  testimony  of  Bradford  Campbell  is 
composed,  as  appears  by  his  affidavit.  It 
was  not  properly  offered  in  rebuttal  of  the 
alleged  testimony  of  Rebecca  Campbell  that 
she  had  seen  him  carry  away  notes  signed 
by  his  grandfather  James  Campbell,  for  she 
distinctly  states  In  cross-examination  that 
she  did  not  see  his  grandfather  sign  any- 
thing. The  testimony  of  Rebecca  Campbell 
in  that  behalf  Is  as  follows  (direct  exam- 
ination) :  "Q.  184.  Do  yon  remember  at  any 
time  that  Elisha  sent  his  son  to  try  to  get 
one  of  those  blank  notes  signed?  A.  Tes, 
sir;  I  do.  Q.  185.  What  was  done?  A.  For 
all  I  know,  he  got  his  grandfather  to  go  in- 
to the  other  room  and  sign  something.  I 
didn't  see  what  it  was;  but  the  boy  came 
here  and  had  something  signed.  I  said, 
'What  Is  the  matter  now?*  He  was  kind 
of —  (Objected  to.)"  These  were  the  final 
questions  before  the  cross-examination  of 
the  witness,  and  make  It  perfectly  plain  that 
whatever  was  signed  by  her  husband  was 
signed  in  another  room  and  that  she  did  not 
see  what  was  signed.  . 

In  cross-examination  her  lack  of  knowl- 
edge is  made  even  clearer:  "C.  Q.  487. 
When  was  It  that  Bradford  Campbell  came 
up  here?  A.  I  could  not  tell  you.  It  was — 
I  know  he  came  here  one  night  I  wait 
out  I  said,  'What  are  yon  doing  now?* 
Brad  said  to  me^  C  Q.  488.  Never  mind 
what  he  said  to  yon.  About  when  was  It  that 
he  came?  A.  I  don't  know  what  time  be 
came.  It  was  some  time  before  he  died.  O. 
Q.  489.  About  when?  A.  I  could  not  tell 
you.  C.  Q.  490.  Can't  you  give  me  an  idea 
about  when  It  was?  A.  I  can't  It  might 
have  been  a  year  or  two  years.  I  guess  it 
was  a  couple  of  years.  C.  Q.  491.  Before 
he  died?  A.  Yes.  C.  Q.  492.  Might  it  have 
been  more  than  two  years  before  he  died? 
A.  I  should  tblnk  it  was  all  of  that  All  the 
dates  I  have  not  got  C.  Q.  493.  What  did 
he  have?  A.  He  said  that  his  grandfather 
had  signed  some  notes.  C.  Q.  494.  Did  yon 
see  what  it  was?  A.  No;  I  didn't  see  any- 
thing. Brad  told  me  his  grandfather  had 
signed  some  notes.  The  signature  was  not 
right,  and  he  wanted  a  good  signature. 
That  is  what  Brad  told  me.  C.  Q.  496.  Did 
yon  see  the  notes?  A.  No;  I  did  not  That 
is  all  I  know,  is  what  he  said.  C.  Q.  496. 
Did  you  see  the  notes  that  your  husband 
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signed  at  that  tImeT  A.  Wbat  notes  did  he 
sign?  C.  Q.  497.  When  Bradford  came  up 
here.  A.  No ;  I  didn't  see  anything ;  but  he 
said  that  It  was  some  notes  that  his  grand- 
father had  signed,  of  some  checks  that  be 
had  signed,  and  the  signatures  was  not  right, 
and  he  wanted  a  good  signature.  G.  Q.  498. 
Ton  could  have  seen  them?  A.  I  didn't  try 
to.  C.  Q.  499.  Tou  conld  have  seen  them,  if 
you  wanted  to?  A.  I  suppose  so.  •  •  • 
C.  Q.  604.  Didn't  yon  see  whether  this  note, 
or  whatever  was  signed  at  that  time,  was 
blank?  A.  I  didn't  see  It  at  all.  C.  Q.  605. 
Ton  could  bare,  if  you  wanted  to?  A.  I  sup- 
pose 80." 

Both  In  ber  direct  and  in  her  cross-exam- 
ination she  expressly  says  she  did  not  see 
what  was  done;  so  evidently  knows  noth- 
ing, at  her  own  knowledge,  in  that  respect 
Thas  DO  rebuttal  was  requisite.  If.  Indeed, 
permissible.  The  remaining  purpose  of  Brad- 
ford Campbell's  testimony  Is  to  show  that  in 
bis  opinion  his  grandfather  was  mentally 
competent  at  a  certain  time.  On  this  point 
12  witnesses  bad  already  testified  for  the  ap- 
.pellant.  Including  men  who  had  known  bis 
grandfather  long  before  the  grandson  was 
bom.  and  only  11  for  the  appellees.  It  is  not 
neoef^ary  here  to  determine  whether  the 
oonrt  wonid  or  wonld  not  have  been  Justi- 
fied In  limiting  the  appellant  to  2  witnesses 
in  rebnrtnl,  since  the  trial  Justice  did  not  do 
this ;  but,  on  the  contrary,  imposinic  no  lim- 
itation in  number,  he  properly  required  coun- 
sel to  keep  the  agreement  then  made  with 
the  court  and  opposing  counsel  In  the  pres- 
ence of  bis  client. 

It  Is  said  In  the  majority  opinion  that  "we 
think  it  is  clear  that  the  agreement  was 
made  under  compulsion.  The  appellant's 
counsel  was  forced  either  to  close  his  case 
in  rebuttal  then  and  there  on  the  testimony 
which  he  had  already  put  In  or  name  the  wit- 
nesses whom  he  would  call  on  the  following 
day."  I  cannot  assent  to  such  a  definition 
of  duress;  nor  is  any  authority  referred  to 
therefor,  If,  Indeed,  any  such  authority  can 
be  found.  I  fall  to  see  that  such  a  require- 
ment, unlimited  as  to  the  number  of  witness- 
es which  he  might  name,  possesses  the  essen- 
tial elements  of  duress.  No  case  has  been 
dted  by  counsel,  and  an  exhaustive  personal 
examination,  Intended  to  cover  every  report- 
ed case  In  the  United  States  on  this  subject, 
has  disclosed  no  decision  granting  a  new 
trial,  where  counsel,  when  required  to  state 
the  witnesses  proposed  to  be  offered,  without 
the  slightest  limitation  as  to  such  number 
made  by  the  court,  Instead  of  excepting  at 
the  time  to  the  requirement  of  the  court,  un- 
reservedly announce  assent  to  the  require- 
ment In  open  court  In  the  presence  of  the 
client,  and,  after  having  thus  misled  both  the 
court  and  opposing  counsel,  on  a  later  day 
repudiate  the  agreement  thus  solemnly  made. 
If  the  requirement  of  the  court  was  deemed 
to  be  beyond  the  power  of  the  court,  it  was 
both  the  right  and  the  duty  of  counsel  to  then 


and  there  respectfully  urge  that  objection  up- 
on the  court,  and  to  tben  and  there  except  to 
the  ruling,  and  the  question  would  thus  be 
presented  on  the  record,  and  the  rights  of  all 
parties  preserved. 

The  refusal  of  this  appellant's  petition  for 
a  new  trial,  under  section  472,  Court  and 
Practice  Act  1905,  in  this  case,  reported  in 
29  B.  I.  428,  71  Atl.  1058,  was  based  by  this 
court  upon  the  following  ground:  'The  con- 
duct of  the  court  complained  of  was  subject 
to  exception  to  be  taken  immediately,  under 
Court  and  Practice  Act,  i  483.  This  course 
I  deem  to  be  Imperatively  required  by  the 
mandatory  provisions -of  section  483,  Court 
and  Practice  Act  1905.  I  am  unable  to  as- 
sent to  the  opinion  of  the  majority  of  the 
court,  which  seems  to  me,  not  only  to  disre- 
gard our  own  decision  heretofore  rendered 
In  this  case  and  to  nullify  that  statute,  but 
also  to  renounce  a  power  inherent  In  the 
court,  as  well  established  by  abundant  au- 
thority, and  which  certainly  weakens,  if  It 
does  not  entirely  subvert,  that  requirement 
of  good  faith  with  the  court  which  it  is  the 
constant  duty  of  counsel  to  observe. 

To  the  exception  that  the  vei-dlct  is  Inade- 
quate in  amonnt,  and,  inasmuch  as  certain 
items  of  the  appellant's  claim  were  not  al- 
lowed, is  contrary  to  the  weight  of  the  evi- 
dence, it  suffices  to  say  that  upon  a  careful 
examination  of  the  conflicting  evidence  8Ul>- 
mitted  to  the  Jury,  whose  verdict  has  been 
approved  by  the  trial  Justice  in  declining  to 
grant  a  new  trial  on  this  ground,  I  am  not 
willing  to  disturb  the  finding  of  the  Jury. 

A  new  trial  is  also  sought  upon  the  ground 
of  newly  discovered  evidence,  and  numerous 
affidavits  relating  to  the  mental  competency. 
In  his  later  years,  of  James  Campbell,  who 
admittedly  died  of  paretic  dementia,  have 
been  submitted.  The  same  issue  of  mental 
Incompetency  was  raised  in  the  hearings  be- 
fore the  commissioners  appointed  by  the  mu- 
nicipal court  of  the  city  of  Providence,  and 
the  record  of  testimony  there  given  was  used 
by  counsel  for  purposes  of  cross-examina- 
tion at  the  trial  in  the  superior  court  Medi- 
cal and  other  testimony  upon  the  same  issue 
was  offered  by  both  sides  at  this  trial,  and  In 
efTect  the  appellant's  present  contention  Is 
that  he  did  not  offer  all  the  evidence  he 
might  have  offered  on  that  fact ;  for  I  see  no 
reason  be  should  suppose  the  Issne  would  not 
be  raised,  and  he  should  have  prepared  him- 
self to  meet  It  Obviously,  his  contention, 
that  he  was  entitled  to  suppose  that  a  de- 
fense which  seems  to  have  been  successfully 
interposed  in  the  former  hearing  would  be 
abandoned  at  this  hearing,  is  untenable.  All 
these  affidavits  relate  only  to  the  mental 
competency  of  James  Campbell,  and  they 
were  all  obtained  and  filed  between  the  ren- 
dering of  the  verdict  on  December  20,  1906, 
and  January  11,  1907.  Except  for  the  state- 
ment that  he  was  unable  to  procure  this  tes- 
timony "by  the  exercise  of  reasonable  care," 
the  case  presented  by  them  is  not  dissimilar 
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to  the  case  of  RL'ey  t.  Shannon,  19  B.  I.  6M, 
34  Atl.  989:  "He  apparently  Beeks  to  excuse 
his  failure  to  present  the  testimony  on  the 
ground  that,  the  plea  filed  being  the  general 
issue,  he  had  no  notice  of  the  evidence  and 
was  surprised  by  the  defendant's  testimony. 
If  surprised,  he  should  have  asked  for  a  con- 
tinuance, that  he  might  have  had  an  oppor- 
tunity to  procure  the  additional  testimony, 
if  he  deemed  it  Important  This  he  did  not 
do.  Having  gone  on  with  the  hearing  and 
taken  the  chances  of  a  decision,  it  is  too  late 
after  an  adverse  decision  to  ask  for  a  new 
trial  for  the  purpose  of  putting  In  additional 
testimony." 

In  my  opinion  the  appellant's  exceptions 
should  be  overruled,  and  the  case  remitted  to 
the  superior  court,  with  direction  to  enter 
Judgment  on  the  verdict. 


(30  R.  I.  S) 

FUIiliER  V.  PERKINS  et  aL 

(Supreme   Court   of   Rhode    Island.     July   6, 
1909.) 

COBFOBATIONB     (J     123*)— STOOK  —  PtlDGia — 

"Liquidation." 

Oi  the  shares  of  a  corporation,  complain- 
ant held  250  sbaTes,  of  which  185  bad  been 
Jiledged  to  decedent  in  bis  lifetime  as  security 
or  complainant's  note  to  testator.  The  remain- 
ing 250  shares  were  held,  100  by  defendant 
trustees  and  150  by  two  other  persons  individu- 
ally. The  business  being  unsuccessful,  it  was 
decided  to  liquidate,  whereupon  the  estate,  fear- 
ing that  the  dividend  distributable  to  complain- 
ant on  the  pledged  stock  would  be  insufficient 
to  pay  the  note,  proposed  that  if  complainant 
would  turn  over  nia  other  65  shares  the  note 
would  be  surrendered,  with  the  understanding 
that  if,  in  liquidation,  the  property  of  the  com- 
pany amounted  to  more  than  enough  to  pay  the 
note  and  accrued  interest,  the  balance  would 
be  turned  over  to  complainant,  which  proposi- 
tion was  accepted  in  terms,  after  which  com- 
plainant participated  in  the  liquidation  agree- 
ment, one  of  the  clauses  of  which  declared  that 
after  the  corporation's  indebtedness  was  paid 
the  treasurer  should  divide  the  balance  among 
the  stockholders  in  proportion  to  their  several 
holdings.  £el<i,  that  tbe  word  "liquidation," 
as  nsM  in  such  agreement,  meant  the  act  or 
operation  of  winding  up  the  affairs  of  the  com- 

Sany  by  getting  in  the  assets,  settling  with  its 
ebtors  and  creditors,  and  apportioning  the 
amount  of  profit  or  loss,  and  that  the  agreement 
should  be  construed  to  mean  only  that,  if  com- 
plainant's proportion  of  the  net  assets  amount- 
ed to  more  than  enough  to  pay  the  note,  he 
should  receive  the  balance,  and  not  that  he 
should  receive  all  of  the  net  assets  above  the 
amoimt  necessary  to  pay  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  123.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  p.  4180.] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Oeorge  T.  Brown. 
Judge. 

Suit  by  John  O.  Fuller  against  Frederick 
B.  Perkins  and  others,  trustees.  Decree  for 
defendants,  and  complainant  appeals.  Af- 
firmed and  remanded. 


Bassett  &  Rayitaond  (B.  W.  Blclunond.  of 
counsel),  for  appellant  Walter  H.  Bam^, 
James  B.  Llttlefleld,  and  Barney  &  Lee,  Cor 
respondents. 

BLODGETT,  J.  This  bill  in  equity  for  an 
accounting  cornea  here  by  complainant's  ap- 
peal from  the  decree  of  the  superior  court, 
and  involves  the  construction  to  be  given  to 
the  following  agreement: 

"Providence,  B.  L.  Apl.  6,  1905. 

"Mr.  J.  O.  Fuller,  San  Remo  Hotel,  New 
York  City— Dear  Sir:  I  do  not  suppose  it  Is 
necessary  for  me  to  remind  you  that  yoor 
note  is  due  after  to-morrow  (April  8th) ;  but 
I  do  wish  to  say  that  Mr.  Henry  Perkins  and 
myself  have  been  looking  over  the  statement 
with  Mr.  Rogers,  and  Mr.  R.  informs  us  that 
you  had  a  statement  March  31st  sp  yon  know 
the  figures  as  submitted  by  him.  Careful  ex- 
amination of  the  assets  of  the  company  leads 
us  to  believe  that  your  share  of  the  assets 
will  not  realize  enough  to  pay  your  note,  and 
I  would  ask  if  yon  are  willing  to  turn  over 
to  the  estate  of  Charles  H.  Perkins  the  other 
65  shares  of  the  stock  held  by  you  and  take 
your  note,  with  the  understanding  that  if 
in  liquidation  the  property  of  the  company 
will  more  than  pay  your  note  and  accrued 
Interest  we  will  turn  over  to  you  the  bal- 
ance, whatever  it  may  be.  This  course  of 
action  will  avoid  any  legal  proceedings,  which 
we  shall  be  obliged  to  take  In  case  there  Is 
a  shortage  on  the  note,  and  also  might  save 
you  some  embarrassment  In  the  fntnre. 
Should  like  to  have  your  prompt  r^Iy  to 
this  letter,  as,  unless  the  note  is  paid  April 
8tb,  we  shall  be  obliged  to  take  steps  to  pro- 
tect onrselveaL    Xours  very  truly, 

"Charles  R.  Stark, 
"For  Estate  of  Charles  H.  Perkins." 
"Provldmce,  R.  I.,  April  8, 1905. 

"Estate  of  Charles  H.  Perking,  Charles  B. 
Stark,  Esq.,  112  Industrial  Trust,  Providence 
— Dear  Sir:  Tour  letter  to  Mr.  J.  G.  Fuller, 
dated  April  6th,  has  been  mailed  to  me  for 
answer.  Mr.  Fuller's  necessities  had  compel- 
led a  conveyance  by  him  of  the  65  shares  yoo 
speak  of,  but  in  view  of  your  offer  he  will 
repurchase  these  shares  and  assign  them  to 
you.  I  therefore,  in  Mr.  Fuller's  behalf,  ac> 
cept  your  offer  upon  the  condition  contained 
therein,  that  if  in  liquidation  the  property 
of  the  company  will  more  than  pay  your  [his] 
note  and  accrued  interest,  we  [you]  will  turn 
over  to  you  [him]  the  balance,  whatever  It 
may  be.'    Bespectfnlly  yours, 

"Edward  D.  Bassett" 

nie  company  referred  to  in  these  letters 
Is  the  J.  G.  Fuller  Company,  of  whose  stock 
appellant  then  held  260  shares,  of  which  185 
shares  had  been  pledged  as  collateral  se- 
curity for  a  note  of  $6,600  to  Charles  H.  Per- 
kins In  his  llfetl.  le^  and  on  which  Interest 
had  been  paid  for  some  time  to  the  respond- 
ent trustees  under  his  will,  and  65  shares  of 
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which  were  not  ao  pledged,  and  are  the  65 
shares  referred  to.  The  remaining  250  shares 
were  held  as  follows:  One  hundred  shares  by 
the  respondent  trnstees  as  aforesaid,  140 
shares  by  one  Charles  H.  PerUns,  Jr.,  lu- 
dlTlduillly,  and  10  shares  by  ode  Fred  H.  Per- 
kins, IndlTldnally.  The  business  proving  un- 
profitable, It  was  nnanimously  voted  by  the 
stoekholders  of  the  corporation  to  authorize 
one  Everett  I.  Rogers  to  wind  up  and  liqui- 
date the  affairs  of  the  corporation;  the  niuth 
clause  of  the  vote,  defining  the  duties  of  said 
Rogers,  being  as  follows:  "Ninth.  That  aft- 
er all  the  assets  of  the  corporation  have  been 
thus  reduced  to  cash,  and  all  its  Indebtedness 
paid,  the  balance  on  hand  shall  be  divided 
by  the  treasurer  of  the  corporation,  under  the 
direction  of  said  attorney,  among  the  several 
stockholders  of  the  corporation  then  of  rec- 
ord. In  proportion  to  their  several  holdings 
and  npon  surrender  to  the  treasurer  of  their 
several  certificates."  The  appellant  duly 
transferred  his  250  shares  to  the  respondent 
trustees,  who  duly  surrendered  his  note  for 
18,500,  and  the  present  contest  is  based  upon 
the  contention  that  the  agreement  In  ques- 
tion, entitles  the  appellant  to'  all  the  assets  of 
the  corporation,  then  estimated  at  about  $12,- 
000  above  indebtedness,  after  payment  of  his 
note,  whether  by  dividends  received  In  liqui- 
dation on  his  stock,  in  addition  to  dividends 
received  for  stock  held  by  the  trustees  and 
by  Oiarles  H.  Perkins,  Jr.,  and .  Frederidc 
EL  Perkins,  or  however  otherwise;  the  re- 
qpondents'  contention  being  that  the  appellant 
is  only  entitled  to  share  In  the  excess  of  divi- 
dends in  liquidation,  if  any,  which  may  ac- 
crue on  the  250  shares  theretofore  the  prop- 
erty of  the  complainant. 

It  is  not  denied  that  the  proposition  In 
question  Is  couched  in  lang^uage  which,  upon 
its  face,  would  authorize  the  contention  of 
the  appellant  But  a  dose  examination  of 
its  terms  convinces  us  that  this  is  not  the 
real  intent  of  the  terms  used.  The  proposi- 
tion is:  "If  in  liquidation  the  property  of  the 
company  will  more  than  pay  your  note  and 
accrued  interest,  we  will  turn  over  to  you 
the  balance,  whatever  It  may  be."  The  ap- 
pellant was  present,  and  assented  to  the  ap- 
pointment of  Rogers,  and  the  conferring  on 
him  of  the  powers  conferred  by  the  ninth 
clause  of  the  vote,  above  set  forth,  and  must 
have  understood  that  the  liquidation  referred 
to  In  the  proposition  was  the  liquidation  thus 
anthorlzed,.  and  which  required  more  than 
a  mere  payment  of  all  the  debts  of  the  com- 
pany, but  required  a  division  of  the  cash 
then  remaining  "among  the  several  stockhold- 
ers of  the  corporation  then  of  record,  in  pro- 
portion to  their  several  holdings."  It  Is  In 
testimony,  too,  that  there  had  never  been 
any  transfer  of  record  of  the  65  shares  in 
question  by  the  appellant  prior  to  the  trans- 
fer made  to  the  reqjwndent  trustees.    It  is 


not  a  forced  construction,  therefore,  to  adopt 
the  definition  of  the  word  "liquidation,"  In 
this  proposition  as  given  in  3  Cent  Diet  3475: 
"In  Its  general  sense  liquidation  means  the 
act  or  operation  of  winding  up  the  affairs  of 
a  firm  or  company  by  getting  in  the  assets, 
settling  with  its  debtors  and  creditors,  and 
apportioning  the  amount  of  profit  or  loss." 
So  used,  it  Is  perfectly  clear  that  the  appel- 
lant would  be  entitled  to  dividends  only  on 
Ills  186  pledged  and  63  unpledged  shares,  and 
the  proposition  of  the  respondent  limited  as 
It  is  to  the  proceedings  In  liquidation  already 
inaugurated,  must  be  construed  In  harmony 
with  the  unanimous  vote  of  the  corporation 
In  that  respect  To  give  the  appellant  all  the 
assets  of  the  corporation  so  In  liquidation 
after  the  payment  of  his  note  would  be  to 
transgress  the  vote  of  the  corporation  in  that 
respect  to  which  the  appellant  had  assented, 
and.  Indeed,  would  be  beyond  the  power  of 
the  respondent  trustees  to  do,  since  it  is  man- 
ifest they  could  not  of  their  own  motion  give 
to  the  appellant  corporation  dividends  due 
to  Charles  H.  Perkins,  Jr.,  and  Frederick  H. 
Perkins,  in  their  individual  capacity  as  stock- 
holders. 

In  the  case  at  bar  while  a  dividend  in  liq- 
uidation has  already  been  paid,  it  is  conceded 
that  the  contract  In  question  Is  still  execu- 
tory as  to  the  remaining  final  dividend.  It  la 
clear,  not  only  that  the  respondents  did  not 
intend  their  offer  In  the  sense  which  the  com- 
plainant seeks  to  put  uiy>n  it,  but  that  they 
are  and  were  without  power  to  make  such  a 
contract  without  committing  a  fraud  upon 
the  estate  of  which  they  are  trustees.  In  no 
proper  sense,  indeed,  can  it  be  held  that  as- 
sets belonging  either  to  the  trust  estate  or 
to  the  individual  respondents  are  to  be  con- 
sidered to  mean  "property  of  the  company" 
liable  for  the  payment  of  the  appellant's  note 
in  the  proposition  which  is  the  basis  of  this 
proceeding.  Such  payment  cduld  both  legal- 
ly and  equitably  come  only  from  that  portloQ 
of  the  property  of  this  company  owned  by  the 
appellant  The  proof  clearly  shows  that  the 
dividends  already  paid  on  the  appellant's 
shares,  both  pledged  and  unpledged,  are  in- 
sufficient to  liquidate  his  note,  and  that  he 
has  thus  obtained  release  from  liability  there- 
on for  much  less  than  the  amount  diie  on  it 
If,  therefore,  there  shall  hereafter  be  sufB- 
dent  dividends  In  liquidation  on  the  250 
shares  formerly  belonging  to  the  appellant 
sufficient  to  enable  him  to  receive  payments 
In  excess  of  the  amount  due  on  said  note,  he 
will  have  received  all  that  to  which  he  la  so 
entitled,  either  In  law  or  in  equity. 

Holding,  therefore,  the  construction  of  the 
appellant  to  be  an  Inequitable  construction 
of  the  loosely  worded  proposition  of  the  re- 
spondent, we  dismiss  the  appeal,- affirm  the 
decree  of  superior  court,  and  remand  cause 
to  superior  court  for  further  proceedings. 
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COLE  T.  DAVIS  AUTOMOBILE  CO. 

(Supreme    Court   of    Bhode   Island.     July   8, 

1908.) 
Masteb  AND'  Sebvant  (8  180*)— Vice  Prin- 

\\  here  a  {oreman  brought  a  tank  to  a  serv- 
ant to  be  repaired,  knowing  that  it  was  a 
gasoline  tank  and  would  be  liable  to  explode  if 
placed  ntar  a  bre,  and  ordered  the  servant  to 
repair  it,  be  acted  as  a  vice  principal,  even  if 
he  performed  the  act  of  a  fellow  servant  in 
placing  the  tank  near  a  lighted  gas  forge  while 
giving  orders  for  its  repair,  which  resulted  in 
Its  explosion  and  the  servant's  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  450;    Dec  Dig.  |  190.*J 

Blodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Cliarles  F. 
Stearns,  Judge. 

Personal  injury  action  by  Andrew  E.  Cole 
against  the  Davis  Automobile  Company. 
Plaintiff  was  nonsuited,  and  brings  an  excep- 
tion.    Sustained,  and  new  trial  granted. 

A.  B.  Crafts  and  A.  A.  Capotosto,  for  plain- 
tiff. Uarry  J.  Williams,  Thomas  A.  Car- 
roll, and  Walter  P.  Suesman,  for  defendant. 

DUBOIS,  C.  J.  This  is  an  action  of  tres- 
pass ou  the  case  for 'negligence,  brought  by 
the  plaintiff  to  recover  damages  for  person- 
al injuries  sustained  by  him  in  June  or  July, 
1900,  through  the  explosion  of  a  gasoline 
tank  caused  by  the  ignition  of  the  gasoline 
fumes  therefrom  by  the  flames  of  a  lighted 
gas  forge  near  which  the  tank  had  been 
placed  by  Warren  Ballou,  superintendent  or 
foreman  of  the  defendant  corporation,  w1k> 
had  complete  control  of  the  repair  shop,  a 
separate  department  of  the  defendant's  busi- 
ness. The  explosion.^  which  bulged  out  the 
sides  and  blew  out  one  end  of  the  tank,  oc- 
curred immediately  after  the  plaintiff  had 
placed  his  left  knee  against  the  same,  a  cylin- 
der about  two  feet  In  length  by  about  a  foot 
"In  diameter,  and  which  was  lying  across 
a  bench  which  was  from  26  to  28  Inches  wide, 
for  the  purpose  of  scraping  around  the  rivets 
to  make  a  clean  surface  for  the  application 
of  solder  in  the  repairs  which  he  had  been 
ordered  to  make  by  Mr.  Ballou,  the  fore- 
man. Upon  trial  in  the  superior  court  the 
plaintiff  was  nonsuited,  upon  the  ground  that 
the  Job  was  "an  ordinary  repair  Job,  •  •  ♦ 
and  that  the  negligence,  assuming  there  was 
n^ligence,  of  the  foreman,  the  boss,  was 
the  negligence  of  a  fellow  servant."  To  this 
ruling  the  plaintiff  excepted,  and  the  case  is 
before  this  court  upon  the  plalntUTs  bill 
of  exceptions  based  thereon. 

It  appears  that  the  plaintiff,  a  master 
plumber,  was  employed  by  said  Ballou,  for 
the  defendant  corporation,  about  March, 
1906,  to  repair  automobile  water  coolers, 
and  that  during  his  said  employment  he  re- 
paired  a   water 'cooler  and  tank  combined. 


water  coolers,  headlights,  and  copper  tubes, 
but  that  be  was  not  employed  to,  and  had 
never  been  asked  to,  repair  gasoline  tanks, 
and  he  testified:  "if  I  had  any  idea  that  It 
was  a  gasoline  tank,  1  would  not  have 
stayed  there  even  to  converse  with  Mr.  Bal- 
lou. 1  regard  my  life  more  than  a  gasoline 
tank."  Ue  further  testltled  that  the  tank 
which  exploded  resembled  in  size  and  shape 
the  water  taUk  that  he  first  repaired.  In 
answer  to  a  question  on  cross-examination 
as  to  how  the  said  accident  happened,  the 
plaintiff  testified:  "I  stated  that  Mr.  Ballou 
brought  in  tills  tank.  I  presumed  it  was  a 
water  tank,  and  laid  it  aside  the  forge,  and 
we  conversed  over  repairing  it  He  said — 
he  stated— that  the  tank  had  to  go  out  within 
an  hour  or  thereabouts,  and  I  stated  that  it 
would  be  impossible  to  make  it,  repair  it  In 
that  given  time;  that  the  tank  had  to  be 
taken  apart  and  reinforced  on  the  inside, 
soldered  on  the  Inside.  After  that  he  stated 
it  had  to  go  and  had  to  give  a  demonstra- 
tion. I  stated  it  was  impossible.  Mr.  Ballon, 
be  says,  'It  has  got  to  be,'  and  took  up  the 
tank  and  laid  It  on  my  l)ench,  within  four 
or  five  inches  of  this  burning  gas  forge, 
and  walked  out"  And,  further,  in  answer 
to  the  question:  "You  hadn't  started  to  do 
anything  on  it  at  all?  A.  No,  sir;  I  Just 
simply  laid  down  a  piece  of  the  lamp  I  was 
repairing,  and  I  put  my  knee  up  like  this 
(indicates)  to  brace  the  tank  while  I  worked 
on  it,  and  Jnst  picked  up  my  knife  to  make 
some  scratches  around  some  rivets  to  clean 
up  the  metal,  so  as  to  make  the  metallc 
edges  Join  together,  when  the  explosion  took 
place.  ♦  •  ♦  Q.  It  never  occurred  to  yon  it 
might  be  a  gasoline  tank  at  all?  A.  It  didn't 
I  was  very  busy.  1  was  the  man  to  make 
the  repair.  Q.  There  was  sufficient  gasoline, 
you  say,  to  cause  an  explosion?  A.  Yes,  sir; 
a  teaspoonful  in  there  would  cause  an  ex- 
plosion. Q.  If  there  was  a  teaspoonful  In 
there,  and  It  caused  an  explosion,  would  It 
indicate  It  was  there  to  any  of  your  senses? 
A.  Indicate  that  the  gas  or  gasoline  was 
In  the  tank?  Q.  Yes.  A.  Nothing  that  I 
knew.  I  knew  of  no  gasoline  being  in  the 
tank.  Q.  Did  you  ever  smell  gasoline?  A. 
The  shop  was  full  of  the  odor.  Q.  That 
machine  shop  over  there  Is  so  full  of  gaso- 
line that  you  could  not  distinguish  any- 
thing? A.  I  could  not  Q.  Is  that  your  tes- 
timony? A.  It  was  80  full  In  my  system, 
being  accustomed  to  smelling  that  odor,  I 
could  not  detect  anything  as  readily  as  a 
man  coming  from  the  outside  could  detect 
the  fumes,  which  were  so  strong  from  the 
explosion  In  the  cylinders  to  even  hurt  your 
eyes.  I  called  that  to  Mr.  Ballon,  how  it 
smarted  my  eyes  there  at  times." 

To  determine  whether  or  not  the  negli- 
gence complained  of  is  the  act  of  a  fellow 
servant,  It  Is  necessary  to  consider  what 
was   the  proximate   cause   of  the   accident 
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which  resulted  in  the  plalntifTB  Injuries. 
The  plaintiff  cialms  Injury  to  his  left  knee, 
left  arm,  and  scrotum,  and  that  he  received 
the  injuries  from  the  explosion  of  the  gaso- 
line tank,  lying  across  the  work  bench,'  at 
a  time  when  he  was  standing  at  the  bench, 
with  his  left  knee  against  one  end  of  the 
tank  and  his  left  hand  upon  it,  while  he 
had  hold  of  the  knife  with  bis  right  hand 
for  the  purpose  of  scraping  the  tank  as  re- 
quired. If  the  plaintiff  had  not  been  near 
the  tank  when  it  exploded,  he  would  not 
have  been  hurt  If  he  had  not  been  in  front 
of  the  same,  in  the  position  that  he  had  as- 
sumed, he  would  not  have  been  injured  in 
the  manner  that  he  was.  He  claims  that  his 
attitude  was  necessary  for  the  proper  per- 
formance of  the  work.  The  fact  that  he  had 
been  ordered  to  perform  this  work  Is  undis- 
puted. The  order  was  peremptory:  "It  has 
got  to  be."  The  necessity  for  such  repairs 
was  urgent,  if  not  emergent.  All  other  work 
had  to  be  suspended  for  this  purpose.  The 
proximate  cause  of  the  plaintlflTs  injury  was 
his  obedience  to  the  command  of  his  fore- 
man to  work  upon  the  tank,  made  dangerous 
by  the  careless  act  of  snch  foreman.  Even 
if  the  foreman  was  a  fellow  servant  of  the 
plaintiff  while  placing  the  tank  containing 
gasoline  near  the  flame  of  the  gas  forge,  be- 
cause such  act  was  the  act  of  a  servant, 
rather  than  that  of  a  master,  yet  when  he 
(Warren'  Ballon)  discussed  the  possibility  of 
the  repairs  being  accomplished  within  the 
time  that  he  required  the  tank  for  use  in 
the  demonstration  of  an  automobile,  and 
when,  notwithstanding  the  objections  of  the 
plaintiff  that  It  was  Impossible  to  make  the 
repairs  within  the  time  limited,  he  deter- 
mined that  it  must  'be  done,  and  ordered  the 
plaintiff  to  do  it,  snch  act  was  that  of  a 
master.  In  so  acting  as  master,  he  acted 
with  the  knowledge  that  the  tank  was  a 
gasoline  tank,  and  he  knew,  or  by  the  exer- 
cise of  ordinary  care  he  might  have  known, 
that  It  contained  gasoline.  He  knew,  If  It 
contained  gasoline  on  that  day  In  June  or 
July,  if  there  were  openings  In  the  tank, 
that  gas  was  liable  to  form,  and  the  same 
was  likely  to  escape  from  the  tank,  and 
that  if  such  a  tank  in  that  condition  was 
placed  near  a  lighted  gas  forge  the  fnmes 
from  the  tank  might  ig:nlte  and  an  explosion 
result  therefrom.  Having  this  knowledge, 
or  means  of  knowledge,  his  duty  in  the  prem- 
ises was  to  Inform  the  plaintiff  of  the  dan- 
gerous condition  of  the  tank,  or  to  abstain 
from  ordering  him  to  repair  the  same  until 
it  had  been  rendered  Innocuous;  bnt,  Instead 
of  performing  this  duty,  he  required  the 
plaintiff  to  leave  off  all  other  work  and 
forthwith  give  to  this  his  nndlvlded  atten- 
tion. In  so  doing  he  was  acting  as  vice 
principal.  The  nonsuit  was  therefore  im- 
properly granted. 

The  plaintiff's  exception  Is  sustained,  and 
the  case  Is  remitted  to  the  raperlor  court 
for  »  new  triaL 


BLODOETT,  3.  (dissenting).  At  the  trial 
of  this  action  on  the  case  for  negligence  the 
plaintiff  was  nonsuited,  and  assigns  such 
nonsuit  as  error.  The  record  discloses  that 
the  plaintiff  was  employed  in  the  repair 
shop  of  the  defendant  and  was  under  the 
Immediate  direction  of  one  Ballou.  On  the 
day  of  the  accident  Ballou  brought  to  the 
plaintiff's  work  bench  a  gasoline  tank  from 
a  certain  automobile,  and  placed  It  thereon 
within  a  short  distance  of  a  lighted  gas 
forge,  and  requested  plaintiff  to  make'  some 
repairs  thereon  by  soldering  the  same  be- 
fore a  certain  time.  Unknown  to  the  plain- 
tiff and  to  Ballou,  there  was  a  slight  quanti- 
ty of  gasoline  in  the  tank,  and  the  fumes 
from  It  ignited  while  the  plaintiff  was  at 
work  npon  the  tank,  and  the  resulting  explo- 
sion caused  the  injury  for  which  the  plain- 
tiff seeks  to  hold  the  defendant  corporation 
liable,  claiming  that  Ballon  was  a  vice  prin- 
cipal of  the  defendant.  The  trial  justice 
held  that  the  case  was  governed  by  the  de- 
cisions of  this  court  in  Mtlhench  v.  E.  Jenck- 
es  Mfg.  Co.,  24  R.  I.  131,  133.  52  Atl.  687, 
688,  where  this  court  held  as  follows:  "If 
he  Intends  to  rely  upon  the  fact  that  his  In- 
jury was  caused  by  reason  of  the  negligence 
of  a  vice  principal,  he  must  clearly  fail,  be- 
cause, under  the  well-settled  law  of  this 
state,  it  is  the  character  of  the  act,  and  not 
the  rank  of  the  person  performing  it,  which 
Is  the  test  of  vice  prindpalship.  Hanna  v. 
Granger,  18  R.  L  512,  28  Atl.  659;  Morg- 
rldge  V.  Telegraph  Co.,  20  R.  I.  386.  39  Atl. 
328,  78  Am.  St.  Rep.  879."  The  trial  justice, 
in  gn'antlng  the  nonsuit,  said:  "This  was 
not  a  fixture,  or  permanently  attached  to  the 
structure,  but  simply  an  ordinary  repair  job, 
and  It  seems  to  me  that  the  negligence,  as- 
suming there  was  negligence  of  the  foreman, 
the  boss,  was  the '  negligence  of  a  fellow 
servant." 

I  am  of  the  opinion  that  the  plalntUTs  ex- 
ception should  be  overruled.  The  evidence 
shows  no  lack  of  repair  in  any  of  the  fix- 
tures or  appnrtenances  of  the  shop,  and  no 
nnsafe  conditions  there,  for  either  of  which 
the  defendant  corporation  could  be  held  re- 
sponsible. The  accident  seems  to  have  re- 
sulted from  the  act  of  Ballou  in  personally 
placing  the  tank,  which  he  knew  to  be  a 
gasoline  tank,  but  which  the  plaintiff  avers 
he  supposed  was  a  water  tank,  in  dangerous 
proximity  to  the  lighted  forge,  without  first 
assuring  himself  that  there  was  no  gasoline 
in  the  tank  which  might  cause  an  explosion. 
Whatever  the  liability  may  be  of  Ballou,  I 
am  unable  to  agree  that  the  defendant  cor- 
poration is  liable  because  of  his  act  As 
said  by  this  court  in  Larich  t.  Moles,  18  R. 
I.  513,  514,  28  Atl.  661:  "The  manner  of 
proceeding  with  the  work  was  committed  to 
a  foreman  or  "boss,'  and  this  involved  the 
exercise  of  such  discretion  and  judgment  as 
belongs  to  a  co-worker  in  a  superior  grade. 
No  duty  of  a  master  was  omitted  or  violat- 
ed;  but  the  negligence,  if  there  was  negll- 
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gence,  was  pTirely  that  of  a  fellow  aerrant. 
for  whtcli  the  plaintiff  cannot  recover  against 
*iie  principal."  Here  there  is  shown  no  neg- 
lect in  the  selection  of  suitable  appliances, 
and  the  declaration  contains  no  count  even 
charging  the  employment  of  unskilled  or  In- 
competent servants. 


(M  R.  I.  «) 

LAVIN  ▼.  DODOB. 

(Supreme  Court  of  Rhode  Island.    July  8» 
1909.) 

1.  Trespass  (|  43*)— Ejbciuknt  (i  82»>— Is- 
sues AWD   PROO^-TmUE. 

In  trespass  and  ejectment,  which  is  an 
action  distinctively  to  try  title,  upon  a  plea 
of  the  general  issue,  the  plaintiff  must  prove 
title  as  a  sine  qua  non  of  maintaining  an  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  107:  Dec.  Dig.  i  43  ;•  Eject- 
ment, Cent.  Dig.  {{  22^228 ;   Dee.  Dig.  {  82.*J 

2.  Trespass  (S  20*)— Possession  to  Sustain 
Action. 

In  trespass  quare  clansum,  possession  alone 
is  sufficient  to  maintain  the  action,  unless  the 
defendant  defends  on  the  grounds  that  the  title 
is  in  him,  and  that  hence  there  was  no  tres- 
pass, in  which  case  the  defendant  must  special- 
ly plead  title  in  himself,  or  Iil>emm  tenemen- 
tnm,  as  it  is  called. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  t  38;    Dec.  Dig.  (liO.*] 

8  Trespass  (i  41*)— Puea  or  LiBERnc  Tsir- 

DiENTUM— Effect. 

Where  a  defendant  in  trespass  quare  claus- 
ula pleads  liberum  tenementum,  he  thereby 
admits  the  possession  of  the  plaintiff  and  the 
committing  of  the  acts  complained  of. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  t  96 ;   Dec.  Dig.  t  41.*i 

4.  Trespass  ({  44*)— Plea  or  TiTLB^BininaN 
or  Proof. 

A  plea  of  libemm  tenementum  in  trespass 

Jinare  clansum  throws  the  burden  on  the  de- 
endant  of  establishing  his  title  by  a  preponder- 
ance of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  i  112;   Dec.  Dig.  i  44.*] 

5.  Trespass  ({  42*)— Plea  or  Titlb— Refu 

0AT10N. 

Where,  in  trespass  quare  clansum,  the  de- 
fendant pleads  liberum  tenementnm,  thereby  ad- 
mitting plaintifTs  possession,  the  plaintiff  should 
reply  by  traversing  the  plea,  or,  if  in  posses- 
sion under  a  tenancy  created  by  defendant,  then 
by  confession  and  avoidance. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  |  98;   Dec  Dig.  {  42.*] 

e.  Trespass  (i  42*)— Plka  or  Title— Rxpu^ 

OATION. 

Where,  in  trespass  quare  clansum,  the 
plaintiff  replies  to  a  plea  of  libemm  tenementnm 
by  setting  up  title  in  himself,  the  reply  not 
being  the  proper  one,  and  possession  being 
sufficient  to  maintain  the  action,  which  is  ad- 
mitted by  the  plea  of  liberum  tenementum,  the 
court  will  construe  the  reply  as  a  denial  only 
of  defendant's  plea  of  title,  and  treat  the  rest 
as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  i  99;   Dec.  Dig.  i  «.*] 

7.  Trespass  (i  42*)— Plea  or  Libebuh  Tknb> 
IIENTDU— Replt. 

The  fact  that  the  plaintiff  erroneonsly  con- 
sidered her  reply  to  the  plea  as  setting  forth 


new  matter,  and  condnded  with  a  verification, 
instead  of  to  the  country,  will  not  affect  the 
nature  of  the  replication. 

[Ed.   Note.— For  other  cases,   see  Trespass, 
Cent  Dig.  f  99;   Dec  Dig.  f  42.*] 
&  Trespass  (f  71*)— Plea  or  Title— Rxpu- 

OATION— JCDOMENT. 

In  such  case,  if  the  evidence  wholly  fiuls 
to  sustain  defendant's  plea  of  title,  judgment 
should  be  entered  for  plaintiff  for  damages  for 
the  trespass  and  that  the  freehold  was  not  in 
the  defendant;  but  Judgment  should  not  go  for 
plaintiff  on  her  erroneona  reply  setting  up  title. 
[Ed.  Note.— For  other  cases,  see  Trespass^ 
Cent  Dig.  i  157;    Dec.  Dig.  |71.*] 

9.  Pleading  (i  90*)— Different  Pleas. 

Under  the  Court  and  Practice  Act,  per- 
mitting a  defendant  to  plead  as  many  several 
pleas  as  he  chooses,  a  defendant  in  trespass 
^uare  clausum,  failing  to  establish  his  plea  of 
liberum  tenementum,  which  admits  the  posses- 
sion of  plaintiff  and  the  acts  complained  of, 
cannot  be  found  not  guilty  under  the  general 
issue. 

[Ed.  Note.— For  other  cases,  see  Pleading: 
Cent.  Dig.  {{  184-194;    Dec  Dig.  {  90.*] 

10.  Trespass  (I  46*)— Quare  Clausum— Suf- 

nCIENCr   OF  BVIDENCE. 

In  trespass  quare  clansum,  a  stipnlation 
filed,  admitting  defendant's  entrance  npon  the 
close  described  against  plaintilTs  protest  and 
the  testimony  as  to  the  possession  by  the  plain- 
tiff under  a  bona  fide  claim  of  right  at  the 
time  of  the  trespass  complained  of.  is  sufficient 
to  support  a  general  veitlict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trespass^ 
Cent  Dig.  (  123;    Dec  Dig.  t  46.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Judge. 

Action  by  Bridget  Lavin  against  John  W. 
Dodge  for  trespass.  Verdict  for  plaintiff.  De- 
fendant brings  exceptions.  Exceptions  sus- 
tained in  part. 

Doran  &  Flanagan,  for  plaintiff.  TllUnff- 
bast  &  Collins,  for  defendant. 

8WEBTLAND,  J.  This  is  an  action  ot 
trespass  for  breaking  and  entering  the  dose 
of  the  plaintiff,  described  in  the  declaration, 
situated  in  the  town  of  Barrington.  Tbe  de- 
fendant pleaded  the  general  Issue,  and  also 
soli  and  freehold  In  himself.  To  the  plea  of 
the  soil  and  freehold  in  the  defendant  the 
plaintiff  has  replied  by  two  replications: 
First,  that  the  close  was  the  soil  and  free- 
hold of  the  plaintiff,  and  not  of  the  defend- 
ant, and  she  concludes'  this  replication  with 
a  verification;  and,  second,  that  she  and 
her  father  and  mother,  from  whom  she  de- 
rives her  title,  have  been  for  more  than  20 
years  preceding  the  trespasses  In  the  decla- 
ration complained  of.  In  the  uninterrupted, 
quiet,  peaceable,  and  actual  seisin  and  pos- 
session of  said  close  during  said  time,  claim- 
ing the  same  as  her  and  his  proper,  sole, 
and  rightful  estate  In  fee  simple,  and  con- 
cluding with  a  vertlflcatlon.  To  these  repli- 
cations the  defendant  has  filed  rejoinders,  in 
which  he  traverses  the  pialntliTB  reply,  al- 
leging soil  adid  freehold  In  herself,  and  ad- 
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Terse  possession  In  herself  and  ber' ancestors, 
and  concludes  each  rejoinder  to  thb  country. 

At  tbe  trial  before  a  Jury  in  the  superior 
court  the  defendant  entirely  failed  to  estab- 
lish title  in  himself  under  his  plea  of  llberum 
tenementom,  as  he  admits.  At  the  trial  much 
testimony  was  introduced  by  the  plaintifT 
and  the  defendant  upon  the  question  of  the 
plalntUTs  title  to  the  dose.  At  the  condn- 
slon  of  the  testimony  the  Justice  presiding 
directed  the  Jury  to  find  specially  'i:hat  the 
dose  described  in  the  declaration,  the  soil 
and  freehold,  is  not  in  the  defendant  John 
W.  Dodge,"  and  the  case  was  submitted  to 
the  Jury  npon  the  general  issue  and  upon 
the  special  finding,  "Is  the  dose  described  in 
the  dedaratlon  the  soil  and  freehold  of  the 
philntlff,  Bridget  LaTln?"  Xhe  Jnry  found 
that  toe  defendant  was  guilty  as  alleged  in 
the  dedaratlon,  and  assessed  damages  for 
the  plaintiff  In  the  sum  of  10  cents,  and  also 
fonnd  specially  "that  the  close  described  in 
the  declaration,  the  soli  and  freehold,  is  of 
the  plaintiff,  Bridget  Lavin,"  and,  as  direct- 
ed by  the  Justice,  fonnd '  that  the  soil  and 
freehold  Is  not  in  the  defendant,  John  W. 
Dodge. 

The  case  Is  before  this  court  upon  the  de- 
fendant's bill  of  exceptions.  In  which  are 
certain  exceptions  taken  during  the  trial  to 
the  admlsalon  of  testimony,  and  exceptions 
to  the  refusal  of  the  Justice  to  direct  a  ver- 
dict for  the  defendant,  to  the  ruling  directing 
a  verdict  upon  the  special  finding,  to  the 
mllng  granting  certain  of  the  plalntifTs  re- 
quests to  charge  the  Jury,  to  the  rnling  re- 
fnsing  certain  of  the  defendant's  requests  to 
charge,  to  certain  portions  of  the  charge  to 
the  Jury,  and  to  the  decision  of  the  Justice 
denying  the  defendant's  motion  for  a  new 
trial,  for  which  he  moved  on  the  ground  that 
the  verdict  is  contrary  to  and  against  the 
evidence  and  the  weight  thereof,  and  that 
the  verdict  is  contrary  to  the  law. 

If  the  issue  as  to  the  title  of  the  plaintiff 
was  properly  submitted  to  the  Jury  upon  the 
pleadings  in  the  case,  we  should  remit  the 
case  with  directions  for  a  new  trial,  as  we 
are  of  the  opinion  that  the  testimony  did  not 
warrant  the  finding  of  the  Jury  upon  the 
plaintiff's  claim  of  title  to  the  land  in  dis- 
pute, either  under  the  deed  to  the  plaintiff's 
father,  given  In  1867,  or  under  the  dalm  of 
title  by  adverse  possession.  Bat  we  are  of 
the  opinion  that  the  issae  as  to  the  plaln- 
tUTs title  was  not  properly  before  the  Jury. 
The  gist  of  this  action  Is  the  injury  to  the 
possession.  "In  trespass  and  ejectment, 
wUch  Is  an  action  distinctively  to  try  title, 
npon  a  plea  of  the  general  issue,  the  plain- 
tiff mnst  prove  title  as  a  sine  qua  non  of 
maintaining  an  action.  In  trespass  quare 
dansam,  possession  alone  is  suffldent  to 
maintain  the  action,  unless  the  defendant  de- 
fends upon  the  ground  that  the  title  was  In 
hhn,  and  hence  that  there  was  no  trespass, 
In  which  case  the  defendant  must  specially 
plead  title  In  himself,  or  llberum  tenemen- 


tplB,  as  It  Is  called."  Schaeffer  v.  Brown,  2S 
R.  L  364,  60  Atl.  640l  "The  action  being  tres- 
pass quare  clausnm,  the  only  issues  were-  the 
possession  of  the  plalntlfl  and  the  acts  of 
tre^Mus  by  -the  defendant.  •  •  •  ^be 
question  of  title  in  snch  an  action  Is  only  put 
in  Issue  upon  the  setting  up  of  title  in  the 
defendant"  SayleS  v.  MltctieU,  22  B.  I.  238, 
47  Ati.  820. 

When  the  defendant  pleaded  Uberum  tene- 
mentum  there  can  be  no  question,  under  the 
authoritleB,  but  that  he  admitted  the  posses- 
sion of  the  plaintiff  and  ttie  committing  of 
the  acts  complained  of,  and  assumed  the 
burden  of  establishing  his  title  by  a  prepon- 
derance of  the  testimony.  Carpenter  v.  Lo- 
gee,  24  R.  I.  383,  53  AU.  288.  See,  also,  WU- 
bur  V.  Peckham,.22  R.  I.  284,  47  Atl.  687; 
City  of  Providence  v.  Adams,  10  R.  I.  184. 
To  the  plea  of  title  In  the  defendant  the 
plaintiff  should  have  replied  traversing  the 
plea,  or.  If  she  was  lawfully  In  possession  un- 
der a  tenancy  created  by  the  defendant,  then 
she  should  have  replied  in  confession  and 
avoidance.  The  defendant  contends  that  the 
plaintiff  has  filed  repllcatlonB  in  confession 
and  avoidance,  that  a  new  Issue  has  been 
tendered,  and  that  the  burden  la  npon  the 
plaintiff  to  prove  her  replies. 

We  do  not  consider  these  replications  to 
be  in  confession  and  avoidance  of  the  plea, 
but  rather  that  In  these  replies  the  plaintiff 
has,  by  the  assertion  of  her  own  title,  denied 
that  pleaded  by  the  defendant.  Such  an  as- 
sertion was  unnecessary.  The  allegations  of 
title  in  the  plaintiff,  set  out  in  the  replica- 
tions, may  be  disregarded.  The  traverse  is 
conq)lete  without  them.  These  statements  of 
title  In  herself  are  inconsistent  with  the 
proper  course  of  pleading  in  this  action,  un- 
less they  may  be  considered  as  denials  of  the 
plea,  and  not  as  new  matter  set  up  by  the 
plaintiff.  The  plaintiff  erroneously  consider- 
ed these  assertions  of  title  in  herself  to  be 
new  matter,  as  she  concluded  with  a  verifi- 
cation. She  should  have  concluded  to  the 
country.  We  do  not  consider,  however, 
that  this  has  changed  the  nature  of  the  rep- 
lication. The  Issue  was  not  changed.  The 
burden  remained  upon  the  defendant  to  prove 
the  title  which  he  had  pleaded.  In  1  Chitty 
on  Pleading,  621,  It  is  said  that  In  trespass 
to  real  property  the  plaintiff  might,  to  the 
plea  of  llberum  tenementum,  reply  according 
to  the  facts  in  either  of  four  ways.  Of  these 
four  ways  the  first  is  as  follows :  "(1)  If  the 
name  or  abuttals  of  the  close  had  been  so 
minutely  stated  in  the  declaration  that  there 
could  be  no  question  what  dose  was  alluded 
to,  and  the  plaintiff's  title  was  Inconsistent 
with  the  defendant's,  as  if  the  plaintiff  in- 
sists that  the  locus  In  quo  is  his  freehold,  or 
the  freehold  of  another  person,  then  the  rep- 
lication should  deny  the  defendant's  title  by 
replying  that  it  is  the  plalntUTs  or  the  third 
person's  freehold,  and  not  the  defendanfs, 
and  should  conclude  to  the  country." 

The  statement  of  the  plaintiff's  title  In  the 
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replication  Is  regarded  as  a  reply  to  the  de- 
fendant's claim  of  freehold,  not  as  the  plead- 
ing of  new  matter.  In  this  view  of  the  rep- 
lication, the  case  stood  thus  at  the  beginning 
of  the  trial:  Tlie  defendant,  by  bis  plea  of 
freehold  in  himself,  admitted  the  possession 
of  the  plaintiff,  and  the  acts  alleged  as  acts 
of  trespass,  and  upon  the  traverse  of  the 
plaintiff  the  only  Issue  remaining  was  the 
title  of  the  defendant  At  the  close  of  the 
testimony  It  appeared,  as  he  admits,  that  the 
defendant  had  failed  to  establish  his  claim. 
The  plaintiff  was  entitled  to  a  yerdlct  for 
damages  for  the  trespasses  and  to  a  finding 
that  the  freehold  was  not  In  the  defendant 
She  was  not  entitled  to  a  finding  that  the 
freehold  was  in  her.  That  was  not  properly 
an  Issue  before  the  jury.  The  testimony  In- 
troduced as  to  her  title  was  In  opposition  to 
the  claim  of  title  by  the  defendant. 

The  defendant  contends  that  althongh  he 
failed  upon  his  plea  of  liberum  tenemcntum. 
still  be  might  be  found  Hot  guilty  upon  the 
general  issue;  that,  as  the  Court  and  Prac- 
tice Act  permits  the  defendant  to  plead  as 
many  several  pleas  as  he  chooses,  he  may 
assume  the  Incoitslstent  position  of  admitting 
the  possession  of  the  plaintiff  and  the  com- 
mission of  the  acts  complained  of,  and  at 
the  same  time  denying  the  plaintiff's  posses- 
sion and  the  trespasses  under  the  general  is- 
sue. This  Is  clearly  not  the  view  taken  by 
the  cases  in  this  state.  Even  If  the  defend- 
ant's contention  in  this  regard  was  conced- 
ed, the  general  verdict  of  the  Jury  should  not 
be  disturbed,  as  the  defendant  by  his  stipu- 
lation filed  in  the  case,  admits  his  entry  up- 
on the  close  described  in  the  declarations 
against  the  plaintiff's  protest  and  the  testi- 
mony as  to  possession  by  the  plaintiff  under 
a  bona  fide  claim  of  right  at  the  time  of  the 
trespasses  complained  of,  was  sufficient  to 
support  the  general  verdict 

The  case  Is  remitted  to  the  superior  court, 
with  directions  to  disregard  the  finding  of 
the  Jury  that  the  soli  and  freehold  is  in  the 
plaintiff,  and  to  enter  Judgment  upon  the 
verdict  upon  the  general  finding  that  the  de- 
fendant is  guilty  and  upon  the  special  finding 
that  the  soli  and  freehold  is  not  In  the  de- 
fendant, John  W.  Dodge. 


(30  R.  I.  la.) 

MESSIER  V.  RAINVILLB  et  al. 
(Supreme  Court  of  Rhode  Island.    July  8,  1909.) 

1.  Wills  (§  167*)  —  Chabaotkr  —  Aobeeuxrt 
Not  to  Revoke. 

A  testntor's  will  Is  ambulatory  until  be  dies. 
In  the  absence  of  proof  by  indisputable  evidence 
of  an  agreement  not  to  revoke  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  167.»] 

2.  Wills  (|  58*)— Cohtbaot  to  Wnx— Evi- 

OENCE. 

Evidence  held  insuflicient  to  establish  a  con- 
tract to  make  a  will  in  complainant's  favor,  and 


not  to  revoke  the  same,  in  consideration  of  com 

Elainant'a  agreement  to  care  for  testatrix  during 
er  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  I  165;  Dec  Dig.  I  58.*] 

S.  Estoppel  (t  118*)  —  Evidence  —  Revoca- 
tion OF  Will. 

Facts   held   insufficient   to   estop   testatrix 

from  revoking  a  will  in  complainant's  favor. 
[Eli.   Note.— For   other  cases,   see    Estoppel, 

Dec  Dig.  t  H&*] 

Appeal  from  Superior  Court,  Kent  Coun- 
ty ;  Charles  F.  Steams,  Judge. 

Suit  by  Hermeniglle  Messier  against  Cor- 
delia E.  Rainvllle  and  others.  From  a  de- 
cree for  complainant  defendants  appeal  Re- 
versed and  dismissed. 

Felix  Hebert  and  Vincent  Boss  ft  Bame- 
fleld.  for  appellants.  A.  B.  Crafts  and  M.  I«. 
Llzotte,  for  appellee. 

JOHNSON,  J.  This  la  a  suit  in  equity, 
brought  in  Kent  county,  by  Hermeniglle  Mes- 
sier against  his  sister,  Cordelia  E.  Rainvllle, 
her  husband,  Stanislas  Ralnville,  and  bis 
mother,  Cordelia  Chevalier  Messier,  to  set 
aside  a  deed  and  mortgage,  and  for  a  recon- 
veyance, and  for  relief  in  the  nature  of  spe- 
cific performance,  and  for  an  injunction.  It 
was  allied  In  the  bill  that  on  the  12th  day 
of  January,  1891,  the  respondent  Cordelia 
Chevalier  Messier  was  possessed  of  certain 
real  and  personal  estate  in  the  town  of  War- 
wick, and  that  prior  to  that  time  she  bad 
agreed  with  the  complainant  who  was  her 
son,  "that  she  would  then  and  there  noake 
a  will,  and  would  not  revoke  the  same,  giv- 
ing him  absolutely  all  the  real  and  personal 
estate  of  which  she  should  die  seised,  or  pos- 
sessed, or  to  which  she  should  at  her  death 
be  entitled,  and  that  he  should  have  the 
use.  control,  and  rentals  of  all  said  real  estate 
until  her  death,  he  paying  all  the  expenses 
of  maintaining  the  same,"  in  consideration 
that  he  "then  and  there  promised  and  agreed 
with  her  that  he  would  for  and  during  her 
natural  life  support  and  take  care  of  h«r, 
supply  her  with  clothes,  nursing,  medicine, 
medical  attendance,  and  all  the  necessitlef 
of  life,  and  hire  and  pay  for  at  bia  own  ex- 
pense a  pew  in  the  Roman  Catholic  Churtdi, 
at  said  Warwick,  for  her  use,  and  give  her 
a  suitable  burial  in  a  certain  burial  lot  then 
and  there  owned  and  possessed  by  said  Cor- 
delia Chevalier  Messier."  It  is  further  al- 
leged in  the  bill  that  the  will  was  made  In 
accordance  with  the  alleged  agreement  and 
that  the  complainant  has  since,  relying  npon 
the  alleged  agreement  and  the  will,  made 
valuable  Improvements  on  the  property,  and 
that  he  has  managed  the  estate,  collected  the 
rents,  paid  all  expenses,  and  supported  his 
mother.  November  22,  1907,  it  is  alleged,  the 
complainant's  mother  left  his  house  and  went 
to  board  with  her  daughter,  the  respondent 
Cordelia  E.  Rainvllle,  a  sister  of  the  com- 
plainant   It  is  alleged  that  the  daughter  and 
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her  husband,  Stanlalas  Ralnrllle,  with  knowl- 
edge of  the  alleged  agreement  by  undue  and 
improper  influence  persuaded  the  respondent 
Cordelia  C.  Messier  to  destroy  her  will,  to 
convey  her  real  estate  to  her  da'aghter  Cor- 
delia B.  Ralnville,  and  to  take  a  mortgage 
bade  conditioned  on  proper  support  of  the 
mother  by  the  daughter.  The  complainant 
prays  "that  said  deed  from  the  said  Cordelia 
C.  Messier  to  the  said  Cordelia  EI  Rainyllle, 
and  all  rights  conferred  thereby  upon  said 
Cordelia  B.  Ralnville,  and  her  said  husband, 
Stanislas  Rainville,  should  be  adjudged  abso- 
'  lutely  null  and  void  and  of  no  effect,  and  that 
the  said  Cordelia  E.  Rainville  and  her  said 
husband,  Stanislas  Rainville,  should  be  or- 
dered and  adjudged  to  convey  by  suitable 
deed  all  the  right  and  Interest  which  they 
now  have  In  said  real  estate  to  the  said  Cor- 
delia O.  Messier,  and  that  said  agreement  in 
the  form  of  a  mortgage  from  the  said  Cor- 
delia E.  Rainville  to  the  said  Cordelia  C.  Mes- 
sier should  be  adjudged  null  and  void,  and 
that  the  said  Cordelia  C.  Messier  should  be 
ordered  and  directed  to  hold  said  property 
and  real  estate  subject  to  the  terms  and  in 
accordance  with  the  aforesaid  agreement  be- 
tween the  complainant  and  the  said  Cordelia 
C.  Messier,  and  that  the  said  Cordelia  B. 
Rainville,  Stanislas  Rainville,  and  Cordelia  C^ 
Messier  should  be  enjoined  and  restrained 
forever  from  making  any  conveyance  or  in- 
cumbrance, or  doing  anything  whatsoever  in 
violation  of  the  terms  of  said  agreement  be- 
tween the  complainant  and  said  Cordelia  O. 
Messier,  so  long  as  the  complainant  perform? 
or  Is  willing  to  perform  the  terms  of  said 
agreement." 

The  cause  was  heard  on  bill,  answer,  and 
testimony.  Starch  0  and  10,  1008,  before  a 
justice  of  the  superior  court  The  complain- 
ant testifled  that  he  was  40  years  old;  that 
be  and  his  brothers  and  sisters  lived  at  home 
with  their  mother,  the  respondent  Cordelia  C. 
Messier,  until  1891,  when  he  and  his  mother 
were  living  alone,  the  other  children  having 
married  and  left  home ;  that  in  1891  he  and 
his  mother  mr.de  an  agreement  in  writing, 
which  the  mother  called  a  "testimony,"  which 
provided  that  "she  gave  him  all  the  property 
she  bad  and  he  was  supposed  to  take  care 
of  her  during  her  lifetime,"  and  the  mother 
promised  not  to  break  the  agreement  It 
clearly  appeared  from  the  evidence,  and  com- 
plainant's counsel  admitted  In  open  court 
that  "whatever  agreement  there  was  was  in 
the  form  of  a  will";  and  It  appeared  that 
a  will  was  made  by  the  mother  by  which  her 
property  was  given  to  the  complainant  Aft- 
er the  execution  of  the  will  the  complainant 
looked  after  the  repairs  on  the  house  and 
paid  the  taxes  and  water  bills.  He  had  per- 
formed these  services  for  his  mother  before 
tbe  naaklng  of  the  will,  after  his  elder  broth- 
er had  left  the  maternal  home.  In  1882  a 
bouse  was  bnllt  upon  this  land.  It  cost  about 
$1,100,  and  of  this  amount  $300  was  provided 


by  the  respondent  Cordelia  C.  Messier,  and 
$600  was  borrowed  by  her  from  tbe  Centre- 
vlUe  Savings  Bank  on  the  security  of  a  mort- 
gage made  by  her.  The  complalnaint  looked 
after  this  matter  and  worked  on  the  house, 
being  a  carpenter  by  trade;  bnt  he  received 
no  wages,  the  amount  which  he  .would  have 
earned  being  credited  toward  the  amount 
due  on  the  contract  The  complainant  paid 
all  bnt  $200  of  the  amount  due  the  bank 
under  the  mortgage;  but  he  had  the  rents 
from  the  property.  The  complainant  was 
married  June  17,  1901,  and  bi^onght  his  wife 
to  his  mother's  home,  and  the  latter  gave  np 
her  duties  as  mistress  of  the  honse.  Before 
his  marriage  he  gave  his  wages  to  bis  moth- 
er. After  marriage  he  handled  all  the  money. 
Subsequently  they  moved  into  a  bouse  own- 
ed by  the  complainant's  wife.  After  living 
together  for  a  number  of  years,  until  No- 
vember 22,  1907,  the  mother  left  her  son's 
house  and  went  to  the  house  of  her  daughter, 
the  respondent  Cordelia  B.  Rainville,  and 
conveyed  her  property  to  her  daughter,  tak- 
ing a  mortgage  back,  upon  condition  of  being 
properly  supported  and  the  performnnce  of 
certain  acts.  There  la  evidence,  also,  that 
the  will  was  destroyed.  The  superior  court 
on  the  13th  day  of  July,  1908,  entered  a  de- 
cree ordering  the  deed  and  mortgage  set  aside 
and  a  reconveyance  on  the  ground  of  fraud. 
The  respondents'  claim  of  appeal  and  the 
transcript  of  the  evidence  were  duly  Bled; 
but  the  transcript  was  not  allowed  within  the 
proper  period,  the  Jndge  who  heard  the  case 
being  on  vacation.  A  petition  to  establish 
the  correctness  of  the  transcript  was  duly 
filed,  and  after  an  amendment  had  been  made 
thereto  the  petition  was  granted. 

Complainant  testifled:  "Q.  Now,  did  you 
make  an  agreement  with  your  mother  con- 
cerning this  property  in  1891?  A.  Tea,  sir. 
Q.  You  tell  to  the  court  what  that  agreement 
was.  A.  Well,  the  agreement  was  like  this: 
She  give  me  all  the  property  she  have.  Q. 
Yon  just  turn  your  face  to  the  court  The 
Court:  You  stand  back  to  your  own  table, 
and  he  will  likely  talk  toward  you.  Wit- 
ness: The  agreement  was  like  this:  She 
give  me  all  the  property  she  bad,  and  I  was 
supposed  to  take  care  of  her  during  her  life- 
time; give  her  all  tbe  necessaries  for  liv- 
ing, and  for  that  she  would  give  me  tbe  prop- 
erty. Q.  And  did  she  put  that  agreement 
in  writing,  do  yon  know?  A.  Yes,  sir.  Q. 
Who  made  the  writing?  A.  Father  Gaboury. 
Mr.  Boss:  There  Is  no  allegation  that — 
Mr.  Lizotte:  Whatever  agreement  there  was 
was  In  the  form  of  a  will.  Q.  You  say  the 
French  priest  living  there  at  the  time?  A. 
Yes,  sir.  Q.  Where  is  he  now?  A.  In  Wick- 
ford.  Q.  Did  she  have  this  will  made,  or 
agreement  made,  in  pursuance  with  an  un- 
derstanding between  you  two?  A.  Yes,  sir. 
Q.  Now,  was  you  there  when  this  writing 
was  made?  A.  Yes,  sir.  Q.  Yon  was  pres- 
ent?    A.     Yes,   sir.     Q.  What  waa  it  sup- 
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posed  to  be  called?  A.  Called  It  an  agree- 
ment ;  a  bargain,  I  shonld  say.  Q.  Was  it 
mentioned  there  that  it  was  a  will  or  an 
agreement?  A.  Mentioned  agreement  Q. 
An  agreement  Did  yonr  mother  call  it  any- 
thing else  besides  an  agreement?  A.  Tea; 
mother  call^  It  a  testimony,  I  think,  or 
something  of  that  kind.  Q.  A  what?  A. 
Testimony.  Q.  That  is  a  French  word  for 
what  word  In  English?  What  do  we  say  for 
the  word  testimony'?  What  do  we  call  ordl- 
narlly  a  testimony?  A.  An  agreement  Q. 
Do  yon  know  whether  it  is  called  Anything 
else?  A.  No;  it  might  be,  bnt  I  don't  know. 
Q.  But  she  called  It  a  testimony?  A.  Tea. 
Q.  After  this  agreement  was  made,  or  this 
testament  was  made,  what  was  done,  what 
did  you  do  for  your  mothw?  A.  Well,  I 
was  working  every  day,  and  gave  her  all  my 
salary,  and  supported  her;  supported  the 
house."  He  further  testified  that  he  fur- 
nished her  clothing,  medicine,  and  everything 
she  needed;  that  he  paid  for  a  seat  for  her 
In  church;  paid  the  church  society  for  her, 
and  "let  the  repairs  on  the  house."  When 
asked,  "Is  there  anything  else  you  did  for 
her?"  he  answered,  "That  it  all  I  remem- 
ber." He  also  testified  that  she  occupied  the 
house  with  him;  that  she  kept  house  and 
did  the  cooking;  that  this  continued  for  11 
years,  until  he  was  married;  that  he  was 
married  in  1901,  and  he  and  his  wife  and 
mother  lived  together  thereafter  until  No- 
vember 22,  1007.'  Later  be  testified  on  this 
subject:  "Q.  Now,  when  you  made  this  agree- 
ment with  her,  what  further  was  said  than 
you  hare  told  us,  If  anything?  Tou  said  that 
you  were  supposed  to  take  care  of  her  dur- 
ing her  lifetime, .  and  so  on.  Now,  was  there 
anything  else  said  between  you  two?  A. 
Yes;  she  promised  me  at  that  time  she 
wouldn't  break  the  agreement  she  had  with 
me.  Q.  Did  she  tell  you  why— give  you  rea- 
sons why?  A.  No;  I  don't  remember  she 
tell  me  the  reasons  why."  The  complainant 
had  no  prior  conversation  with  his  mother, 
and  knew  nothing  about  the  fact  that  she 
was  to  make  a  will,  until  the  day  the  will 
was  made,  when  she  told  him  she  was  to 
"give  him  an  agreement"  that  the  property 
should  be  his. 

The  witness  Dutilly  testified:  "Q.  Never 
mind  the  details.  Did  yon  have  any  talk 
with  Mrs.  Messier  about  this  agreement  that 
Mr.  Messier  has  said  he  made  with  his  moth- 
er? A.  Well,  she  told  me  that  she  bad  noth- 
ing to  do  about  doing  any  kind  of  business, 
because  she  bad  left  It  all  to  him.  Q.  Well, 
what  did  she  say?  A.  She  said  to  me  like 
that;  that  he  was  doing  the  business  and 
she  was  dei^endlng  od  blm  for  her  living. 
He  was  the  best  boy  of  the  two,  and  she 
trusted  him  to  live  with  him,  and  she  would 
give  him  what  she  had ;  but  I  don't  know — 
she  never  told  me  she  had  signed  any  agree- 
ment, or  anything  of  the  kind.  Q.  Said  she 
had  given  him  all  she  had?  A.  To  support 
her,  because  «he  trusted  him  better  than  ttiie 


could  the  otiier  boy.  He  was  the  best  boy  of 
the  family.  That  is  what  she  told  me  many 
a  time.  Q.  What  did  she  say  he  was  suppos- 
ed to  do  for  her?  A.  He  was  supposed  to  sup- 
port her.  She  didn't  tell  me  the  particulars 
of  it  We  never  came  as  far  as  that,  about 
her  agreement  all  those  points.  She  told  me, 
as  I  tell  yon,  that  she  gave  everything  she 
had  to  him  to  be  supported,  because  be  was 
the  best  boy  of  the  family,  and  she  trusted 
him  with  it" 

Aglae  Martel  testified  that  she  had  a  con- 
versation with  Mrs.  Messier  concerning  an 
agreement  she  made  with  her  son,  the  com- 
plainant "Q.  And  what  was  the  agreement 
did  slie  say?  A.  She  said  that  she  made  a 
will  with  her  son,  and  I  told  her  she  could 
break  her  will ;  It  was  not  very  good.  She 
says,  'I  could  not  break  It,  for  my  son  asks 
for  his  labor  or  his  wages,  so  I  would  be  bad 
situated,'  or  something  like  that" 

Ezella  Duhamel  testified:  "Q.  Well,  did 
you  bear  her  say  anything  about  an  agree- 
ment that  she  made  with  her  son?  A.  Yes, 
sir.  Q.  What  was  that  agreement?  A.  She 
told  me  she  gave  everything  to  Hermenlgile 
because  she  know  he  is  a  good  son,  and  she 
says'  she  couldn't  depend  so  much  on  the  oth- 
ers In  the  family,  so  she  gave  htm  everything 
belonged  to  her.  Q.  Did  she  tell  you  what 
he  was  supposed  to  do  to  her  for  that?  A. 
Never  had  so  much  talking.  Q.  How  is  that? 
A.  I  say  no;   she  never  told  me." 

Joseph  Dnhamel  testified:  "Q.  Now,  you 
tell  the  court  what  you  heard  her  say  about 
this  agreement  A.  Well,  what  I  heard  Mrs. 
Messier  say  In  to  my  house,  she  said  that 
she  had  given  everything  she  had  to  her  son 
Hermenlgile,  because  he  was  the  best  child 
of  the  family.  Be  was  the  only  one  that 
could  take  care  of  her.  Hermenlgile  could 
take  care  of  her.  That  is  about  all  I  could 
say  that  Mrs.  Messier  said." 

On  the  motion  of  the  complainant  the  tes- 
timony of  Charles  P.  Oaboury,  who  drew  the 
will,  was  taken  in  a  commission  issued  by 
this  court  He  testified  that  he  remembered 
drawing  the  will.  As  to  what  directions  she 
gave  him  as  to  the  will,  he  testified:  "My 
Impression  is  this:  Maybe  20  years  ago,  may- 
be 18,  she  came  to  me  to  have  a  will.  She 
spoke  to  me  about  certain  matters,  but  I 
cannot  swear  positively  of  them.  She  said 
to  me,  for  Instance,  'Yon  know  that  I  want 
to  give  that  to  my  son,  providing  he  will  pro- 
vide for  me  for  life.'  That  Is  my  impression. 
See?  But  I  cannot  swear  that  she  said  It 
positively.  I  want  to  make  a  distinction  be- 
tween the  two.  I  can  have  a  general  Idea 
of  the  thing,  but  I  cannot  swear  positively 
that  it  Is  BO.  It  is  so  far  away  that  the  more 
I  think  of  It  yon  understand,  the  more  I 
doubt  If  she  said  it  or  not  Now,  I  knew 
the  family  well.  I  knew  Mr.  Messier  well. 
My  Impression  was  that  he  was  to  provide 
for  his  mother  and  all  that;  but  I  cannot 
swear  that  she  said  It,  that  Ae  put  it  In  her 
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wUI  or  Bbe  said  bo.  It  la  only  an  ImpresBloii 
of  mine.    I  cannot  swear  to  it" 

13ie  respondent  Cordelia  C.  Messier  testl- 
fles  that  she  made  no  agreement  with  tlie 
complainant  concerning  the  property,  and 
ttiat  the  complainant  promised  nothing  in 
tionslderatlon  that  she  should  make  the  will. 
In  cross-examination  she  testified :  "Q.  At 
the  time  you  made  the  will,  when  the  will 
was  made  and  signed,  was  it,  or  not,  nnder- 
stood  that  yoQ  were  to  go  home  and  live 
with  yonr  son,  and  year  son  was  to  take 
care  of  you  the  rest  of  your  life?  A.  I  lived 
there.  There  was  no  understanding  that  I 
would  go  and  live  with  blm,  because  I  al- 
ways had.  Q.  Did  yon  expect  to  live  with 
him  after  making  your  will,  and  he  to  take 
care  of  you?  A.  We  were  together.  He 
cared  for  me,  and  I  cared  for  him.  Q.  Now, 
what  care  was  he  supposed  to  give  you? 
What  did  you  expect  from  him?  A.  I  ex- 
pected no  care  from  him.  What  he  did,  he 
did  with  good  will.  Q.  Didn't  you  expect 
that  he  would  have  to  buy  you  food  to  eat 
and  give  you  a  room  to  live  In?  A.  No  Agree- 
ment whatever."  The  respondent  Messier 
made  a  will  because  Fathor  Osboury  advis- 
ed her  to  do  so. 

There  is  no  testimony  that  the  complain- 
ant made  any  promises  in  consideration  of 
tiie  making  of  the  will.  He  testified  that 
the  agreement  was  In  writing,  and  his  an- 
swers to  the  questions  of  counsel  as  to  what 
he  agreed  to  do  refer  either  to  what  he  sup- 
posed was  in  a  written  agreement  (the  will) 
or  to  subsequent  talks  with  his  mother. 
From  the  evidence  it  is  clear  that  there  was 
no  agreement  either  oral  or  written,  to  make 
a  will  prior  to  the  making  thereof.  Wher- 
ever in  the  testimony  an  agreement  is  re- 
ferred to,  It  is  clear  that  the  reference  Is  to 
the  will,  and  only  to  the  will.  The  com- 
plainant testified  that  the  first  be  knew  of 
the  "agreement"  as  he  called  it  she  told 
him  of  it  He  also  said:  "Well,  the  very 
day  she  made  that  agreement  she  show  It  to 
me,  and  I  read  It"  Elsewhere  he  testified 
that  as  it  was  in  English,  he  couldn't  read 
it  very  well,  and  that  Father  Gaboury  read 
It  to  blm.  He  does  testify  that  she  promised 
him  she  would  not  break  the  agreement  she 
had  with  him.  He  also  says  that  he  did 
all  that  he  did  on  that  property  in  conse- 
quence of  the  agreement,  and  that  he  would 
not  have  done  what  he  did  if  he  had  thought 
his  mother  could  change  it  He  did  not, 
however,  tell  bis  mother  that  be  would  not 
support  her  unless  she  gave  him  the  prop- 
erty. He  testified  that  nothing  was  said 
about  the  rent  at  that  time.  As  to  the  new 
bouse,  whon  tbnt  was  ballt,  he  testified  that 
■be  said  the  rents  should  be  his.  Mrs.  Mes- 
sier testified  that  she  made  no  agreement 
with  the  complainant  concerning  the  proper- 
ty, and  that  the  complainant  promised  noth- 
ing in  consideration  that  she  should  make 
the  will.  The  complainant  did  not  testify  to 
promises  made  by  him.    The  most  that  he 


would  say  in  response  to  fbe  telteratM  qnes- 
tlona  of  his  counsel  was,  "I  was  supposed  to 
support  her."  Slie  did  not  call  for  any  ac- 
counting, but  she  says  she  felt  so  sura  of  dy- 
ing with  him  that  she  did  not  meddle  in  the 
business. 

The  complainant  figures  that  he  has  paid 
1600  on  the  principal  and  $188  on  the  inter- 
est From  the  testimony,  receipts,  and  ez- 
p<)nditnre8  of  the  complainant  since  be  took 
charge  of  the  property,  appear  to  be  approx- 
imately as  follows: 

Receipts. 

Rent  of  new  house  15  yean $2,430  00 

Rent  of  old  house  4  years 812  00 

Oroaa  receipts $2,742  00 

(The  old  house  was  occupied  by 
complainant  with  his  mother  until 
the  last  4  years.) 

Btpendltures. 

Principal  and  interest  on  note $  638  00 

Taxes  for  17  years,  estimated  at  $20 

Wier  year 340  00 

ater  for  17  years  at  $18 306  00 

Repairs  on  both  houses 130  00 

Insurance 36  00 


Total  ezpendltnies $1,450  00 

This  leaves  a  balance  of  receipts  over  ex- 
penditures of  $1,292.    It  Is  impossible  from 
tbe  testimony  to  arrive  at  the  amounts  with 
entire  accuracy.    The  complainant's  counsel 
figure  $4,5(X)  for  board  of  Mrs.  Messi(>r  for 
17  years.    It  was  only  16  years  from  1881  to 
1907,  anjrway.    Furtner,  until  the  marriage 
of  the  complainant  in  1901,  his  mother  not 
only  lived  with  blm  in  the  house,  but  kept 
bouse  and  did  the  cooking. 
I     Contracts  for  testamentary  disposition  are 
allowed  to  stand  only  when  established  by 
clear  proof.    Spencer  v.  Spencer,  26  R.  I. 
23»,  SS  Aa  637.    It  being  clear  that  there 
was  no  agreemeDt  to  make  a  will,  the  com- 
plainant's counsel  argue  that  after  the  will 
was  made  the  respondent  Messier  promised' 
not  to  revoke  it.    There  was  no  testimony  1^ 
this  case  which  liad  any  tendency  to  show 
that  the  respondent  Mrs.  Messier  was  under 
any  binding  obligation  not  to  revoke  her 
will,  unless  it  was  the  testimony  of  the  com- 
plainant oa  page  13  of  the  transcript  where 
he  says.  In  answer  to  question  09  on  the  pre- 
ceding page,  that  bis  mother  promised  him, 
when  she  made  the   agreement,   that  she 
would  not  break  It,  and  in  answer  to  ques- 
tion 101  he  says  bis  mother  told  him  no  rea- 
sons why  she  would  not  break  the  agree- 
I  ment    Assuming  that  the  complainant  means 
'  "will"  when  he  says  "agreement"  and  that 
;  the  word  "break"  is  used  to  signify  "re- 
i  voke,"  there  Is  no  consideration  shown  for 
I  any  such  alleged  promise.    In  Edson  v.  Par- 
'  sons,  155  N.  Y.  555,  at  p.  568.  50  N.  E.  265, 
;2C8,  Judge  Gray  says:    "A  general  maxim, 
which  equity  recognizes.  Is  that  a  testator's 
,  will  is  ambulatory  until  bis  death.    It  is  a 
disposition  of  property,  which  neither  can, 
nor  is  supposed  to,  take  effect  until  after 
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death.  I  think  It  needs  no  fnrther  argument 
to  show  that  to  attribute  to  a  will  the  qual- 
ity of  lrreT0<»billt7  demands  the  most  in- 
dlspntable  evidence  of  the  agreement  which 
Is  relied  upon  to  change  Its  ambulatory  na- 
ture, and  that  presumptions  will  not,  and 
should  not,  take  the  place  of  proof." 

Our  conclusion  Is  that  the  evidence  does 
not  show  a  contract  to  make  a  will,  that  it 
does  not  show  a  contract  not  to  revoke  the 
will,  and  that  It  does  not  show  conduct  on 
the  part  of  the  respondent  Messier  which 
would  estop  her  from  revoking  the  same. 
This  decision  renders  It  nnnecessary  to  con- 
sider the  other  points  raised. 

The  decree  below  Is  reversed,  and  the 
cause  Is  remanded  to  the  superior  court, 
with  direction  to  enter  a  decree  dismissing 
the  bill 

cn  R.  I.  iM) 

PROBATE  COURT  OF  CITT  OP  PAW- 
TUCKET  V.  WILLIAMS  et  aL 

(Supreme  Conrt  of  Rhode  Island.    July  & 
1909.) 

L  Tbtal  (t  329*)— VntDicr— RcBPOiTSivKiraas 

TO  Issues. 

^liere  the  breach  of  the  obligation  is  the 
vital  iaaue  in  a  suit  on  an  executor's  bond,  a 
verdict  in  plaintiff's  favor  for  tlie  penal  sum 
■tamed  in  toe  bond,  with  no  finding  a*  to  the 
breach,  is  not  respoDRive  to  the  issues. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent. 
Dig.  {|  774-776;    Dec.  Dig.  {  329.*] 

2.  exbcutobs  and  administaatoks  (i  537*)— 
Liabilities  on  Aduinistbahon  Bonds- 
Actions— "Jodoment." 

A  claim  evidenred  by  a  final  decree  in  eq- 
aity  is  a  debt  established  by  "Judgment,"  with- 
in Court  and  Practice  Act  1005,  |  1027,  giving 
jad^ent  creditors  a  right  of  action  on  adminis- 
tration Itonds. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  537.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3827-3842;  vol.  8,  pp.  7095,  7696.] 

S.  Executors  and  Adutnistratobs  (I  68*)— 

Assets— Ownership— Evidence. 

Property  of  all  kinds  found  in  one's  posses- 
sion at  his  death  is  presumed  to  belong  to  bis 
estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  59.*] 

4.  Judgment  ({  720*)— CoNct-usTVEWESs. 

A  decree  in  a  former  suit  is  conclusive  be- 
tween the  parties  as  to  the  Issues  raised  and 
determined  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  i  1251;   Dec.  Dig.  i  720.*] 

B.  ExBCTTroBS  and  Aduinistbators  ({  224*)— 

Allowance  of  Claius  —  Pbesentatior — 

"Cbeditob." 

A  claimant  of  property  held  by  a  dece- 
dent in  trust  is  not  a  "creditor,"  within  the 
provisions  of  the  probate  law  requiring  the  filing 
of  claims. 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Administrators,  Cent.  Dig.  I  777:  Dec. 
Dig.  i  224.* 

For  other  definitioDS,  see  Words  and  Phrases, 
vol.  2,  pp.  1713-1726;    vol.  8,  pp.  7622,  7623.] 


e.  Executors  and  Aduinistbatobs  (S  120*) 
—  Collection  or  Estate  —  Aomin istkatob 

•   De  Bonis  Non. 

An  administrator  de  bonis  non  cannot  sne 

the  estate  of  his  predecessor  for  conversion  of 

assets,  except  upon  the  administration  bond,  as 

authorised  by  Conrt  and  Practice  Act  190a,  i  83a 
[E3d.    Note.— For  other  cases,    see    Executors 

and    Administrators,   Cent   Dig.   i  488;     Dec 

Dig.   I   120.*] 

7.  Executobs  and  Administrators  ({  528*) 
—Liabilities  on  Administration  BoNift — 
Fbopebtt  Covered. 

Property  held  by  a  decedent  in  trust,  or  in 
which  be  had  merely  a  life  interest,  are  not 
assets  of  the  estate,  and  no  action  of  the  exec- 
utor as  to  such  property  coming  into  his  hands 
will  render  him  or  bis  sureties  liable  upon  his 
administration  bond. 

[EM.  Note.— For  other  cases,  see  Execntora 
and  Administrators,  Dec.  Dig.  {  52a*| 

8.  Executors  and  Administrators  (I  528*) — 
LiABiLrriES  on  Administration  Bonds — 
Pbopbbtt  Covered. 

The  sureties  on  an  administrator's  bond 
are  not  liable  for  funds  coming  into  his  hinds, 
which  are  not  assets  of  the  estate,  though 
charged  to  him  in  his  report 

[Ed.  Note.— For  other  cases,  see  Ereciitors 
snd  Ad"'inistrator8,  Cent  Dig.  i  2378:  Dec. 
Dig.  i  52&*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Action  by  the  Probate  Conrt  of  the  City  of 
Pawtucket,  for  the  use  of  Jo<ieph  U.  Stark- 
weather, as  administrator  de  bonis  non, 
against  George  Fred  Williams,  as  executor, 
and  others.  Verdict  for  plaintiff,  and  de- 
fendnnts  except  Judgment  ordered  for  de- 
fendants. 

Bassett  &  Raymond  (R.  W.  Richmond,  of 
counsel),  for  plaintiff.  Gorman,  Egan  &  Gor- 
man, for  defendants. 

SWEETLAND,  J.  James  O.  Starkweath- 
er, late  of  the  cl^  of  Pawtudtet  died  on  Au- 
gust S,  1887,  leaving  a  last  will  and  testa- 
ment which  was  duly  admitted  to  probate 
In  said  Pawtucket  After  providing  for  cer- 
tain legacies  of  small  value,  the  said  wlU 
provided  as  follows:  "I  give,  devise  and  be- 
queath to  my  wife,  Amey  M.  Stark n-e:ither, 
all  the  rest  and  residue  of  my  personal  es- 
tate, of  whatsoever  nature  and  wherrs'iever 
situate,  to  be  used  by  her,  for  her  own  lit>ne- 
flt  and  behoof,  for  and  during  ber  natural 
life,  or  so  long  as  she  shall  remain  onuiar- 
rled,  with  full  power  to  sell,  exchange.  In- 
vest or  reinvest  said  property  In  some  stand- 
ard personal  security.  My  said  wife  Is  also 
to  have  the  right  to  use  so  much  of  the  prin- 
cipal of  said  personal  property  as  uuiy  be 
necessary  for  her  support  At  the  de<-eaae 
of  my  wife,  or  whenever  she  shall  marry 
again,  said  personal  property  or  so  much 
thereof  as  shall  then  remain  nndtsimped  of 
Is  to  be  divided  equally  among  all  my  chil- 
dren or  their  heirs."  The  said  Amey  M. 
Starkweather  was  appointed  by  said  probata 
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coart  executrix  of  said  will,  In  accordance 
with  the  nomination  made  therein,  and  let- 
ten  teatamentaiy  were  Issued  to  her.  The 
said  Amey  M.  Starkweather,  having  remain- 
ed nnmarrled  after  the  death  of  James  O. 
Starkweather,  died  at  said  Pawtacket,  on 
Janaai7  11.  1898,  leaving  a  last  will  and 
testament  which  was  duly  admitted  to  pro- 
bate in  said  Pawtncket,  and  on  February 
23. 1898.  the  defendant  George  Fred  WllllaraB, 
named  as  executor  In  said  will,  was  dnl^ 
appointed  such  execntor,  and  letters  testa- 
mentary Issued  to  him.  On  February  23, 
1896.  Joseph  D.  Starkweather,  a  son  of  the 
said  James  O.  Starkweather,  was  appointed 
administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  the  said  James  O. 
Starkweather,  and  letters  of  administration 
were  Issued  to  him. 

On  Anmist  9,  1898,  the  said  Joseph  U. 
Starkweather,  as  administrator  de  bonis  non 
of  the  estate  of  James  O.  Starkweather,  filed 
in  the  appellate  division  of  the  Supreme 
Court  a  bin  in  equity  against  said  George 
Fred  Williams,  as  executor  of  Amey  M. 
Starkweather,  and  against  certain  other  per- 
sons. As  to  the  respondents  in  said  bill 
other  than  the  said  George  Fred  Williams, 
the  complainant  sought  no  relief.  The  com- 
plainant in  said  bill  In  equity  averred  the 
bequest  In  favor  of  the  said  Amey  M.  Stark- 
weather provided  for  in  the  will  of  the  said 
James  U.  Starkweather;  that  the  complain- 
ant believed  that  large  sums  of  money  and 
other  personal  property  came  into  the  poa- 
sesslon  of  Amey  M.  Starkweather  from  the 
estate  of  Jauies  O.,  and  was  held  by  her 
under  the  provisions  of  the  will  of  James  O. 
during  her  life;  that  .a  very  large  part  of  said 
property  remained  in  her  possession  at  the 
time  of  her  death ;  that  the  complainant,  as 
administrator  de  bonis  non  of  the  estate  of 
James  O.  Starkweather,  had  frequently  ai>- 
plled  to  the  said  George  Fred  Williams,  exec- 
ntor of  the  said  Amey  M.  Starkweather,  to 
render  a  fltntement  of  what  assets,  properties, 
and  efTects  of  James  O.  Starkweather,  be- 
queathed for  life  to  Amey  M.  Starkweather, 
had  coDie  Into  the  possession  of  snld  George 
Fred  Williams,  and  that  the  said  George  Fred 
Williams  had  refused  to  render  any  sncb 
statement  The  prayer  of  said  bill  was  as  fol- 
lows: "Wherefore,  as  your  orator  Is  remedi- 
less in  the  premises,  except  by  the  interfer- 
ence of  a  court  of  equity,  be  prays  that  the 
■aid  George  Fred  Williams  may  be  compelled 
by  decree  of  this  honorable  court  to  disclose 
wliat  assets,  properties,  and  effects  of  the 
said  James  O.  Starkweather  were  taken,  held, 
and  received  by  the  said  Amey  M.  Starkweath- 
er under  the  will  of  her  said  husband,  and 
what  disposition  or  change  In  form  of  Invest- 
ment, if  any.  the  said  Amey  M.  Starkweather 
'  made  in  the  same,  bow  much,  if  any,  of  the 
same  was  used  by  her  as  necessary  for  her 
support,  and  that  all  the  assets,  properties, 
and  effects  of  the  said  James  O.  Starkweath- 


er, so  bequeathed  to  the  said  Amey  M.  Stark- 
weather for  life,  remaining  in  her  hands  and 
possession  at  the  time  of  her  decease,  and 
which  may  have  come  into  the  hands  and 
possession  of  her  said  executor  since  said 
time,  may  by  decree  of  this  honorable  court 
be  transferred,  paid  over,  and  delivered  to 
the  said  Joseph  C  Starkweather,  adminis- 
trator de  bonis  non  as  aforesaid,  to  be  held 
by  him  and  disposed  of  In  accordance  with 
the  terms  of  the  will  of  the  said  James  O. 
Starkweather."  The  bill  further  prayed  for 
an  injunction  restraining  the  said  Gleorge 
Fred  Williams  from  disposing,  transferring, 
or  in  any  way  interfering  with  the  assets  of 
the  estate  of  James  O.  Starkweather  that 
were  In  the  possession  of  said  Amey  M.  Stark- 
weather at  the  time  of  her  decease.  The  re- 
spondents demurred  to  said  bill,  and  the  said 
demurrer  was  sustained.  Starkweather  v. 
Williams,  21  R.  I.  BB,  41  Atl.  1003. 

The  complainant  was  permitted  to  amend 
his  wUl  by  striking  out  the  prayer  above  quot- 
ed and  Inserting  in  place  thereof  the  follow- 
ing, in  addition  to  the  bill : 

"(7)  And  your  orator  showeth  unto  your 
honors  that  a  large  portion  of  said  property 
consist  of  specific  articles,  the  same  being 
family  relics  and  heirlooms  of  the  Stark- 
weather family,  handed  down  from  different 
generations,  and  the  said  family  relics  and 
heirlooms  are  greatly  prized  and  valued  by 
the  children  and  administrator  de  bonis  non 
of  said  James  O.  Starkweather,  who  are  en- 
titled thereto  under  the  terms  of  bis  said 
will,  and  who  place  upon  said  relics  and  heir- 
looms a  value  far  in  excess  of  their  intrin- 
sic value,  because  of  the  fact  that  they  are 
family  relics  and  heirlooms,  and  connected 
with  the  history  of  the  Starkweather  family 
as  aforesaid,  and  that  no  money  equivalent 
would  compensate  them  for  the  loss  of  said 
relics  and  heirlooms. 

"(9  And  your  orator  further  avers  that 
said  Amey  M.  Starkweather  in  her  lifetime 
held  the  same,  to  wit.  said  moneys  and  per- 
sonal properties,  In  trust  for  the  benefit  of 
the  legatees  of  said  James  O.  Starkweather, 
to  wit  hia  children,  whether  the  same  re- 
mained In  their  original  condition  or  have 
been  sold  and  the  proceeds  therein  reinvested, 
and  that  the  said  moneys  and  other  person- 
al property  came  into  the  hands  of  George 
Fred  Williams,  executor  of  said  Amey  M. 
Starkweather,  as  trustee  for  said  legatees 
and  administrator  de  bonis  non,  and  that  the 
same  are  held  by  blm  in  trust  for  the  benefit 
of  your  orator  and  the  said  children  of  James 
O.  Starkweather,  and  that  It  is  the  duty  of 
said  George  Fred  Williams,  as  such  executor, 
to  turn  over  said  assets,  property,  and  effects 
to  your  orator,  that  the  same  may  be  re- 
ceived by  him  and  distributed  by  him  In  ac- 
cordance with  the  will  of  said  James  O. 
Starkweather,  and  be  administered  by  him 
In  accordance  with  said  will  and  as  admin- 
istrator de  bonis  non  of  said  James  O.  Stark- 
weather. 
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"(9)  And  your  orator  further  avers  that 
nntll  he  obtains  a  statement  or  an  account 
from  Bald  George  Fred  WlUlama,  as  execu- 
tor as  aforesaid,  of  said  assets,  property, 
and  effects  of  the  said  James  O.  Starkweath- 
er so  bequeathed  for  life  to  the  said  Amey 
M.  Starkweather,  which  have  come  Into  the 
hands  and  possession  of  said  Gteorge  Fred 
Williams,  as  executor  as  aforesaid,  that  he 
cannot  file  his  Inventory  as  such  adminis- 
trator de  bonis  non  of  the  estate  of  said 
James  O.  Starkweather  In  the  probate  court, 
and  that  until  there  shall  be  an  accounting 
taken  of  such  assets,  property,  and  effects 
under  this  bill  of  complaint,  that  he  will  be 
unable  to  file  such  Inventory  as  aforesaid.   ' 

"(1<W  Wherefore,  as  your  orator  la  remedi- 
less In  the  premises;  except  by  the  Interfer- 
ence of  a  court  of  equity,  he  prays  that  an 
account  may  be  taken  of  the  assets,  prop- 
erties, and  effects  of  the  said  James  O. 
Starkweather,  which  were  taken,  held,  and 
received  by  the  said  Amey  M.  Starkweather 
under  the  will  of  her  husband,  and  what  dl!!- 
posltion  or  change  In  form  of  Investment,  If 
any,  the  said  Amey  M.  Starkweather  made 
In  the  same,  how  much^  if  any,  of  the  same 
was  used  by  her  as  necessary  for  her  sup- 
port, and  that  an  account  may  be  also  taken 
of  the  assets,  properties,  and  effects  of  the 
tHtid  James  O.  Starkweather  so  bequeathed 
for  life  to  the  said  Amey  M.  Starkweather, 
which  have  come  Into  the  hands  and  posses- 
sion of  said  George  Fred  Williams,  as  ex- 
ecutor of  said  Amey  M.  Starkweather,  and 
that  In  case  any  of  said  property,  effects, 
and  assets  have  been  sold  by  said  Amey  M. 
Starkweather  In  her  lifetime,  and  the  pro- 
ceeds reinvested,  that  an  account  may  be 
taken  of  the  proceeds  of  such  sales  so  re- 
Invested  by  her,  which  have  come  into  the 
hands  and  possession  of  said  George  Fred 
Williams,  executor  as  aforesaid,  and  that 
upon  the  coming  in  of  such  an  account  the 
said  George  Fred  Williams,  executor  of  said 
Amey  M.  Starkweather,  shall  be  ordered 
and  decreed  to  pay  over,  convey,  and  deliver 
to  your  orator  all  of  such  moneys  and  prop- 
erties and  effects  and  assets,  including  such 
specific  articles,  such  as  relics  and  heirlooms, 
which  shall  be  found  after  the  coming  in  of 
such  an  account  to  be  in  the  hands  of  said 
George  Fred  Williams  as  such  executor,  or 
to  be  due  from  the  estate  of  said  Amey  M. 
Starkweather  to  your  orator  as  aforesaid, 
to  be  held  by  the  said  Joseph  U.  Starkweath- 
er, administrator  de  bonis  non  as  aforesaid, 
and  disposed  of  by  him  In  accordance  with 
the  terms  of  the  will  of  the  said  James  O. 
Starkweather." 

The  respondent  In  said  bill,  George  Fred 
Williams,  in  his  answer  said  that  he  had  no 
personal  knowledge  of  the  facts  stated  in 
the  bill,  but  on  Information  and  belief  de- 
nied that  large  sums  of  money,  or  any  sums 
of  money,  or  other  personal  property,  came 
into  the  possession  of  Amey  M.  Starkweath- 


er from  the  estate  of  Jameg  O,,  and  were 
held  by  her  during, her  Ufe  under  the  provi- 
sions of  said  will,  and  were  In  her  posses- 
slon  at  the  time  of  her  decease,  and  farther 
said  that  be  had  no  knowledge,  personal  or 
otherwise,  of  any  such  assets  in-  his  posses- 
sion In  his  capacity  as  executor  of  the  will 
of  said  Amey  M.  Starkweather.  Testimony 
in  said  equity  cause  was  taken  before  ft  com- 
missioner and  reported  to  the  court  After 
hearing,  upon  billi  answer,  and  proofs,  the 
court,  on  February  2,  1900,  entered  in  said 
cause  the  following  decree: 

"The  above-entitled  Cause  coming  oi]  to  be 
heard  at  the  present  session,  and  it  now  Ap- 
pearing by  the  admission  of  the  parties  that 
the  following  sums  have  been  paid  out  by 
the  respondent,  for  which  this  cotuplalnaat 
desires  credit  to  be  given  to  the  said  execu- 
tor, to  wit: 

Aug.  10,  1898.  Patt  &  Davis |        45 

June  21,  189&  8.  C.  Wilson  &  Son..  2  05 

Feb.  25,  1899.  B.F.Smith 150 

May     1,  1899.  Taxes  1S98 426  23 

Amounting  in  the  whole  to  the  mm 
of  *430  23 

"Now,  therefore,  upon  consideration  'here- 
of. It  is  ordered,  adjudged,  and  decreed  that 
Bald  complainant  recover  of  the  said  respond- 
ent George  Fred  Williams  as  aforesaid,  from 
and  out  of  the  estate  of  the  said  Amey  M. 
Starkweather  remaining  in  his  hands  as  ex- 
ecutor, said  sum  of  $3,296.82,  less  said  sum 
of  $430.23,  to  wit,  the  snin  of  $2,865.09,  and 
«lso  that  the  said  respondent  executor  as 
aforesaid  turn  over  to  the  said  complainant, 
upon  his  receipt  therefor,  all  the  articles  of 
household  furniture  coming  into  his  hands, 
and  possession  as  such  executor  of  said 
Amey  M.  Starkweather  that  were  contained 
in  the  Inventory  returned  by  her,  the  said 
Amey  M.  Starktveather,  as  executrix  of 
James  O.  Starkweatiier,  late  of  said  Paw- 
tucket,  deceased." 

On  August  4,  1902,  the  respondent  filed  a 
bill  of  review  to  review  and  reverse  said  de- 
cree. Said  bill  of  review  was  diRmt«fted  up- 
on demurrer  on  the  ground  that  it  was  filed 
more  than  one  year  after  the  entry  of  said 
decree.  Williams  v.  Staritwenther,  24  R.  I. 
512,  53  Atl.  870;   Id^  25  R.  I.  77,  54  Atl.  931. 

The  said  George  Fred  Willtnms  failed  to 
pay  to  the  said  Joseph  TT.  Starkweather,  ad- 
ministrator de  bonis  non,  the  sum  of  $2,- 
865.09,  as  provided  in  said  decree,  and  said 
George  Fred  Williams,  as  executor  of  said 
Amey  M>  Starkweather,  was  by  said  admin- 
istrator de  bonis  non  cited  before  the  said 
probate  court  of  Pawtucket  to  show  cause 
why  be  should  not  be  decreed  guilty  of  un- 
faithful admiustratlon  for  bis  neglect  and 
refusal  to  raise  money  out  of  the  estate  of 
said  Amey  M.  Starkweather  or  to  turn  over 
money  in  his  hands  as  such  executor  to  liqui- 
date said  debt  due  from  him  as  such  execu- 
tor to  the  administrator  de  bonis  non  of  the 
estate  of  James  O.   Starkweather,     These 
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proceedings  were  taken  under  the  proTlslona 
of  Gen.  Laws  1896,  c.  218,  S  27.  On  Jnly  9, 
1902,  a  decree  was  entered  in  said  probate 
court  adjudging  said  Oeorge  Fred  Williams 
gaUt7  of  unfaithful  administration.  Upon 
appeal  from  this  decree  of  said  probate 
court,  the  proceeding  was  carried  to  the  su- 
perior court,  and  upon  exceptions  to  this 
court.  By  order  of  this  court,  a  decree  was 
entered  confirming  the  said  decree  of  the 
probate  court  WUllams  ▼.  Starkweather,  28 
B.  I.  145,  06  AU.  67. 

On  March  9,  1907,  the  said  Joseph  U. 
Starkweather,  administrator  de  bonis  non, 
commenced,  In  the  name  of  the  probate  court 
of  Pawtucket,  the  action  at  bar  against  the 
■aid  George  Fred  Williams  and  the  sureties 
open  his  bond,  given  as  executor  of  the  said 
Affl^  H.  Starkweather,  and  In  his  declara- 
tion sets  out  the  said  bond  In  its  terms,  as 
follows : 

"Executor's  Bond  to  Return  Inventory. 

"Know  all  men  by  these  presents,  that  we, 
Geo.  Fred  Williams,  of  Dedham,  In  the  coun- 
ty of  Norfolk,  and  commonwealth  of  Massa- 
ehnsetts,  as  principal,  and  Herman  O.  Pos- 
■ner  and  Henry  R.  Wlrth,  both  of  Provi- 
dence, In  the  county  of  Providence,  and  state 
of  Rhode  Island,  as  sureties,  are  holden  and 
stand  firmly  bounden  and  obliged  unto  the 
conrt  of  probate  of  the  city  of  Pawtucket, 
In  tlie  county  of  Providence,  In  the  full  sum 
of  ten  thousand  dollars,  to  be  paid  to  the 
aald  conrt,  to  the  true  payment  whereof  we 
bind  ourselves,  our  respective  heirs,  execu- 
tors, and  administrators,  jointly  and  several- 
b%  firmly  by  these  presents.  Sealed  with  our 
seals  this  twenty-third  day  of  February,  In 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  nlnty-elgbt 

"The  condition  of  this  obligation  is  such 
ttat  if  the  above  bounden  Geo.  Fred  Wil- 
liams, who  has  been  duly  appointed  execu- 
tor of  the  last  will  and  testament  of  Amey 
M.  Starkweather,  late  of  the  city  of  Paw- 
tucket, deceased,  do  make  or  cause  to  be 
made  a  true  and  perfect  inventory  of  all 
and  slngrular  the  goods,  chattels,  rights,  and 
credits  of  the  said  deceased  which  have  or 
shall  come  to  the  hands,  possession,  or 
knowledge  of  the  said  Geo.  Fred  WUllams, 
or  nnto  the  hands  or  possession  of  any  other 
person  for  him,  and  the  same,  so  made,  do 
exhibit  upon  oath  to  the  court  of  probate  of 
the  city  of  Pawtucket  within  three  months 
from  the  date  hereof,  and  the  same  goods, 
chattels,  rights,  and  credits,  and  all  other 
goods,  chattels,  rights,  and  credits  of  the 
said  Amey  H.  Starkweather  at  the  time  of 
her  deatl^  or  which  at  any  time  hereafter 
shall  come  to  the  hands  and  possession  of 
the  said  Geo.  Fred  Williams,  or  to  the  hands 
or  possession  of  any  other  person  or  persons 
for  him,  do  well  and  truly  administer  accord- 
ing to  law  and  the  provisions  of  said  wUl, 
and  farther  do  make,  or  cause  to  be  made,  a 
Just  and  true  account  of  his  doings  therein, 
73A.-25 


and  exhibit  the  same  to  said  court,  upon  oath' 
or  affirmation,  at  or  before  the  twenty-third 
day  of  February  which  will  be  In  the  year 
one  thousand  nine  hundred,  then  the  before 
written  obligation  to  be  void  and  of  none 
effect;  or  else  to  be  and  remain  In  full  force 
and  virtue. 

"Geo.  Fred  Williams.    [L,  a] 
"Henry  R.  Wirth.  [L.  S.] 

"Herman  G.  Possner.  \ti.  S.l 
"Signed,  sealed,  and  delivered  in  presence  of 
"James  A.  Halloran  to  G.  F.  W. 
"Lellan  J.  Tnck  to  H.  R.  W.  and  H. 
G.  P." 
The  declaration  further  alleges  "that  the 
said  Amey  M.  Starkweather  was  In  her  life- 
time liable  upon  a  certain  Indebtedness, 
which  Indebtedness  was,  after  her  decease, 
by  legal  proceedings  against  the  said  George 
Fred  Williams,  executor  as  aforesaid,  reduc- 
ed to  a  judgment  against  him  as  executor  as 
aforesaid  by  a  judgment  of  the  appellate  di- 
vision of  the  Supreme  Conrt  of  the  state  of 
Rhode  Island,  entered  the  2d  day  of  Feb- 
ruary, A.  D.  1900,  for  the  sum  of  two  thou- 
sand eight  hundred  and  slxty-flve  dollars  and 
nine  cents  ($2,865.09),  which  said  judgment, 
with  Interest  thereon  to  the  date  of  the  plain- 
tiff's writ  in  this  case,  now  amounts  to  the 
sum  of  four  thousand  elghty-flve  dollars  and 
sixty-one  cents  (54,085.61)."  And  the  declara- 
tion further  alleges  the  neglect  of  said  Wil- 
liams to  apply  the  assets  of  the  estate  to  the 
payment  of  said  Judgment,  the  adjudication 
of  unfaithful  administration  against  said 
Williams,  and  that  the  said  Williams  has 
n#ver  well  and  truly  administered,  according 
to  law  an^  the  provisions  of  said  will,  the 
goods,  chattels,  rights,  and  credits  of  the  said 
Amey  M.  Starkweather  which  have  come  to 
his  hands  or  possession  or  knowledge.  The 
defendant  filed  five  pleas,  of  which.  In  the 
superior  court,  the  first  and  fourth  were 
stricken  out,  and  the  fifth  was  overruled  up- 
on demurrer,  to  which  action  of  said  court 
the  defendant  excepted. 

The  action  came  on  for  trial  before  a  jury 
in  the  snperlor  court  upon  the  Issues  raised 
by  the  second  and  third  pleas  and  the  repli- 
cation thereto,  which  were  that  the  said 
Amey  M.  Starkweather  was  not  In  her  life- 
time liable  upon  a  certain  Indebtedness,  and 
which  Indebtedness  was  not  after  her  decease 
by  legal  proceeding  against  the  defendant 
George  Fred  Williams,  executor  aforesaid,  re- 
duced to  a  judgment,  and  that  the  plaintiff 
has  not,  as  provided  by  law,  procured  a  final 
decree  of  the  probate  court  of  the  city  of 
Pawtucket  that  the  said  George  Fred  Wil- 
liams has  been  guilty  of  unfaithful  adminis- 
tration as  the  executor  of  the  will  of  said 
Amey  M.  Starkweather.  Upon  the  conclu- 
sion of  the  testimony  offered  at  the- trial  in 
the  superior  court,  the  defendants  requested 
the  court  to  charge  the  jury  In  accordance 
with  12  written  requests,  and  also  moved 
that  the  court  direct  the  jury  to  return  a 
verdict  for  the  defendants.    The  Justice  pre- 
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aiding  refused  to  charge  the  Jnry  as  request- 
ed by  the  defendants,  and  also  denied  the 
defendants'  motion  to  direct  a  verdict  in 
their  favor;  and  the  justice  presiding,  upon 
motion  of  the  plaintiff,  directed  the  Jury  to 
find  a  verdict  in  favor  of  the  plaintiff  for  the 
peual  sum  named  In  the  bond. 

By  direction  of  the  Justice  the  Jury  return- 
ed the  following  verdict:  "By  direction  of 
the  court  the  Jury  find  that  the  supposed 
writing  and  obligation  in  the  plalntifrs  dec- 
laration mentioned  la  the  deed  of  said  defend- 
ants in  manner  and  form  as  the  plaintiff 
has  in  its  declaration  thereof  complained 
against  them,  and  return  a  verdict  for  the 
plaintiff  Id  the  penal  sum  of  the  bond,  to 
wit,  $10,000.    George  T.  Brown,  Foreman." 

The  cnse  la  before  this  court  on  the  defend- 
ants' bill  of  exceptions,  wherein  they  set 
forth  the  exceptions  to  the  ruling  of  the  su- 
perior court,  striking  out  the  defendants'  first 
and  fourth  pleas  and  overruling  the  defend- 
ants' fifth  plea,  and  to  the  refusal  of  the  Jus- 
tice preFlding  at  the  ti;ial  to  charge  the  Jury 
as  by  the  defendants  requested,  and  to  the 
refusal  of  the  Justice  to  direct  the  Jury  to 
return  a  verdict  in  favor  of  the  defendants, 
and  to  the  action  of  the  Justice  in  directing 
the  Jury  to  return  a  verdict  in  favor  of  the 
plaintiff. 

Wl.atever  may  t>e  the  view  of  this  court  up- 
on th>;  o.her  exceptloas  contained  iu  the  de- 
fendants' bill,  the  verdict  as  directed  by  the 
court  cannot  be  allowed  to  stand.  It  is  a 
primary  requisite  of  a  verdict  that  it  should 
be  resiinnsive  to  the  Issues  before  the  Jury. 
By  direction  of  the. court  the  Jury  found  tbat 
the  twnd  was  the  obligation  of  the  defend- 
ants. As  to  this  there  was  no  controversy 
between  the  parties ;  but  as  to  whether  there 
bad  been  a  breach  of  this  obligation  the  Jury 
make  no  finding,  and  that  was  the  vital  ques- 
tion Involved  in  the  issues  which  were  then 
being  tried.  See  Letter  t.  Lyons,  24  B.  1.  42, 
62  Atl.  78. 

The  plaintiff  brings  his  action,  as  a  cred- 
itor of  Amey  M.  Starkweather,  deceased,  in 
the  name  of  the  probate  court,  upon  the  b  nd 
of  the  defendant  given  to  the  probate  court. 
The  only  Interest  in  the  bond  in  qrestlon, 
which  the  plaictlff  alleges,  Is  as  such  cred- 
itor. Section  1027  of  the  Court  and  Practice 
Act  of  1905  prescribes:  "if  such  suit  be 
brought  by  a  crtditor  of  the  deceased  person, 
he  Bha  I  show:  (1)  That  his  claim  has  been 
duly  filed.  (2)  'Xhat  his  claim  has  not  been 
disallowed  by  the  executor  or  administrator, 
or  has  been  established  by  commlsslouers  or 
by  Judgment.  (3)  That  a  decree  of  unfaithful 
administration  has  been  entered  as  provided 
In  the  next  following  section,  am  if  the  es- 
tate be  insolvent,  he  shall  also  produce  a  copy 
of  the  order  (f  distribution." 

The  plaintiff  contends  tbat  be  has  estab- 
lished his  claim  as  a  creditor  of  Amey  M. 
Starkweather  "by  Judgment" ;  that  is,  by  the 
final  decree  of  the  appellate  division  of  the 
Supreme  Court  In  the  suit  in  equity.    The  de- 


fendant urges  tbat  this  te  not  s  debt  ascer- 
tained by  Judgment  within  the  Intent  of  the 
statute.  But  this  court  has  already  Iield. 
In  proceedings  between  these  parties  (Wil- 
liams y.  Starkweather,  28  B.  I.  145,  66  Atl. 
67),  that  said  decree  was  a  "Judgment,"  with- 
in the  meaning  of  the  statute.  In  the  same 
proceeding  this  court  has  also  said  that  by 
virtue  of  said  final  decree  the  relation  of 
debtor  and  creditor  between  Amey  M.  Stark- 
weather and  the  estate  of  James  O.  Stark- 
weather has  been  established.  In  Williams 
V.  Starkweather,  28  R.  I.  145,  66  AU.  67.  how- 
ever, only  the  final  decree  entered  in  the  ap- 
pellate division  was  presented  to  tills  court, 
and  the  question  was  not  then  one  of  such 
fundamental  and  vital  importance  as  In  the 
proceeding  at  bar,  wUch-  is  based  upon  the 
allegation  that  Amey  M.  Starkweather  was 
liable  in  her  lifetime  upon  an  Indebtedness 
to  this  plaintiff  or  to  the  estate  of  James  O. 
Starkweather.  The  whole  record  in  the  suit 
in  equity  in  Starkweather  v.  Williams  has 
been  made  a  part  of  the  record  in  this  case, 
the  matter  has  been  fully  argued  by  coun- 
sel, and  it  becomes  necessary  to  consider  the 
nature  of  the  proceedings  which  were  before 
the  appellate  division  in  said  suit  in  equity. 
If  said  suit  did  not  have  for  its  purposes  the 
ascertainment  of  an  indebtedness  of  Amey 
M.  Starkwenther  in  her  lifetime,  then  this 
plaintiff  cannot  be  permitted  to  maintain  this 
action  at  bar  as  a  creditor  of  Amey  M.  Stark- 
weather. 

Amey  M.  Stnrkweather,  by  the  will  of  her 
husband,  received  the  residue  of  his  personal 
property  after  the  payment  of  debts  and 
legacies,  to  be  used  by  her  during  her  natu- 
ral life,  with  full  power  to  sell,  exchange.  In- 
vest, or  reinvest  said  property  in  some  stand- 
ard personal  security,  and  also  with  the  right 
in  Mrs.  Starkweather  to  use  so  much  of  the 
principal  of  said  personal  property  as  might 
be  necessary  for  her  support  At  tbe  death 
of  Mrs.  Starkweather  there  was  In  her  pos- 
session of  the  personal  property  which  she 
had  received  from  her  husband's  estate  a 
number  of  specific  articles  of  furniture  and 
plate,  and  there  was  also  in  her  possession 
certain  stock  which  she  had  purcbased.  In 
part,  if  not  wholly,  with  money  received 
from  her  husband's  estate.  This  property 
came  Into  tbe  possession  of  Mr.  Williams 
after  her  death.  Mr.  Williams,  without 
knowledge  of  the  true  ownership  of  this  prop- 
erty, was  Justified  in  treating  It  as  property 
which  belonged  to  the  estate  of  his  testatrix. 
Property  of  all  kinds  found  in  one's  posses- 
sion at  his  death  is  presumed  to  belong  to 
his  succession.  Lynch  v.  Berton,  12  Rob. 
(La.)  113.  Upon  demand  for  it  made  upon 
him  by  the  children  of  James  O.  Starkweath- 
er, or  by  the  administrator  de  Ixinls  non,  Mr. 
Williams,  for  his  own  protection,  might  well 
■  require  an  adjudication  as  to  Its  ownership 
before  he  permitted  it  to  pass  from  his  pos- 
session. The  bill  in  equity  against  Mr.  Wil- 
liams appears  to  us,  from  an  examination  of 
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the  whole  record,  to  have  been  a  proceeding 
having  Bucli  an  adjudication  for  its  pur- 
pose. 

There  is  no  allegation  In  the  bUl  of  Im- 
proper dealing  witb  the  property  by  Mrs. 
Starkweather  during  hor  lifetime,  or  any 
soKestlon  of  an  indebtedness  from  Mrs. 
Starkweather  to  the  estate  of  her  husband, 
nor  Is  there  the  statement,  of  any  facts  from 
which  an  Indebtedness  would  arise  against 
her.  The  purpose  of  the  bill  in  Its  original 
and  in  Its  amended  form  is  clearly  to  hn- 
press  a  trust  In  favor  of  the  administrator 
de  bonis  non  npon  property  which. was  held 
by  Mrs.  Starkweather  in  her  lifetime,  either 
as  the  executrix  of  her  husband  or  as  the  life 
tenant  under  his  will,  which  had  come  into 
'the  hands  of  her  executor,  which  the  admin- 
istrator de  bonis  nen  claimed  as  assets  un- 
admlnlstered  by  his  predecessor,  and  wbl^h 
he  sought  to  trace  in  its  original  or  substi- 
tuted form  in  the  property  which  had  come 
Into  the  hands  of  Mr.  Williams.  An  exami- 
nation of  the  testimony  which  was  before  the 
court  in  equity  falls  to  disclose  any  fact  from 
which  an  indebtedness  agalrst  Mrs.  Stark- 
weather would  arise,  and  neither  the  admin- 
istrator de  bonis  non  nor- any  other  witness, 
in  his  or  her  testimony,  suggests  the  claim 
of  an  indebtedness  on  the  part  of  Mrs. 
Starkweather.  The  defendant  in  the  case  at 
bar  has  sought  to  attack  the  proceedings  in 
equity  in  a  number  of  particulars  and  to  dis- 
credit the  decree  entered  in  said  cause.  While 
many  of  these  objections  would  be  entitled 
to  careful  consideration  if  the  suit  was  now 
pending  before  us,  the  matter  is  res  adjudi- 
cata,  and  the  decree  entered  therein  is  con- 
clusive between  these  parties,  only  to  the 
extent,  however,  of  the  Issues  raised  and  de- 
termined  In  that  suit. 

It  is  enough  that  the  pleadings  and  the 
testimony  do  not  raise  any  question  of  in 
debtedness  on  the  part  of  Mrs.  Starkweather 
in  her  lifetime.  But  there  are  a  number  of 
circumstances  in  the  case  which  indicate 
tliat  It  was  not  the  Intention  of  the  parties 
or  of  the  court  to  establish  such  an  indebted- 
ness. There  is  no  allegation  in  the  bill,  and 
it  does  not  appear,  that  a  claim  was  filed  by 
the  complainant  against  the  estate  of  Amey 
M.  Starkweather,  as  required  by  the  probate 
law  of  this  state.  The  complainant  proceed- 
ed as  one  claiming  property  ^eld  by  the  de- 
cedent in  trust,  and  which  came  into  the 
hands  of  uer  personal  representative  im- 
pressed with  the  trust,  in  wuich  case  the  pro- 
visions of  the  probate  law  as  to  filing  claims 
would  not  apply.  "When  the  executor  or  ad- 
ministrator has  property  which  belo  gs  to 
another,  the  owner  is  not  required  to  present 
his  account  as  if  he  were  a  creditor.  The 
claimant  of  specific  property,  and  not  of  a 
debt,  cannot  be  called  a  creditor  within  the 
meaning  of  the  probate  law."  Gnnter  v. 
James,  9  Cal.  643.  And  see,  also.  In  re  H.  C. 
Kibbe's  EsUte,  E>7  Cal.  407 ;   Glllett  v.  Hlck- 


llng,  16  IlL  App.  392^  Connecticut  Trust  Ca 
V.  Security  Co.,  67  Conn.  438.  35  Atl.  312. 

Further,  It  is  alleged  in  said  bill  that  the 
respondent  George  Fred  Williams  was  ap- 
pointed by  the  probate  court  executor  of 
Amey  M.  Starkweather  on  February  2?,  1898. 
It  does  not  appear  at  what  date  thereafter 
the  'said  executor  made  the  first  publication 
of  the  notice  of  his  qualification  as  such  ex- 
ecutor. Said  suit  in  equity  was  filed  In  the 
appellate  division  on  August  9,  1898, .  less 
than  six  months  after  the  date  of  the  ap- 
pointment of  the  executor,  and  before  the 
time  when  the  executor  could  be  held  to  an- 
swer to  a  suit  at  law  or  in  equity  by  a  cred- 
itor of  the  deceased,  although  such  executor 
might  at  that  time  be  sued  in  law  or  equity 
for  the  recovery  of  specific  property  not  a 
part  of  the  estate  of  his  testatrix,  or  might 
be  made  respondent  In  a  suit  to  trace  funds 
In  his  hands,  which  his  testatrix  had  he)d 
in  trust  for  some  other  person. 

Again,  If  said  proceeding  in  equity  had 
been  instituted  to  establish  a  debt  which  the 
law  might  Imply  against  said  testatrix,  be- 
cause she  had  converted  any  of  the  property 
of  the  estate  of  James  O.  Starkweather  while 
executrix  of  said  estate,  or  because  she  had 
improperly  mligled  the  funds  of  the  estate 
with  her  own,  then  such  proceeding  could  not 
have  been  Instituted  by  the  admliilstrator 
de  bonis  non  of  the  estate  of  James  O.  Stark- 
weather under  the  authorities  and  statutes 
of  this  state.  Such  suit  could  only  be  main- 
tained by  the  heirs  or  creditors  of  James  O. 
Starkweather.  In  Court  of  Probate  v.  Smith, 
16  R.  I.  444,  17  Atl.  56,  which  was  an  action 
of  debt  on  the  l>ond  of  Harriet  Wlnsor,  as 
administratrix  on  the  estate  of  JIary  Water- 
man, brought  for  the  benefit  of  Daniel  B. 
Remlngrton  as  administrator  de  bonis  ugainst 
the  personal  representative  of  Harriet  Wln- 
sor, this  court  held  that  "an  administrator 
de  bonis  non  is  appointed  to  administer  only 
so  much  of  the  estate  as  remains  uuadmlnis- 
tered  by  the  original  administrator,  and  that 
his  representative  right  or  authority  extends 
only  to  such  remainder,  unless  it  is  further 
extended  by  statute.  There  can  be.  it  has 
been  said,  only  one  administration;  the  ad- 
ministrator de  bonis  non  taking  it  up  where 
his  predecessor  left  off,  for  the  puri>ose  of 
completing  it,  each  being  responsible  to  the 
creditors  and  next  of  kin,  so  far  as  he  acts, 
and  neither  for  or  to  the  other.  •  •  « 
Our  conclusion  is  that  the  action  Is  not  main- 
tainable." In  this  case  the  court  cites  with 
approval  Beall  v.  New  Mexico,  16  Wall.  535, 
21  L.  Ed.  292,  which  decided  that  "an  admin- 
istrator de  bonis  non  cannot  sue  the  former 
administrator  or  his  representative  for  a  dev- 
astavit or  for  delinquencies  in  office,  nor 
maintain  an  action  on  the  former  adminis- 
trator's bond  for  such  cause."  Since  the  de- 
cision in  Court  of  Probate  v.  Smith,  supra, 
by  statutory  provision  now  apjiearlng  in 
Court  and  Practice  Act  1905,  {  830,  an  ad- 


Digitized  by 


Google 


388 


n  ATLANTIC  REPOSTBS. 


(B.I, 


mlnlatrator  de  bonli  non  la  authorized  to 
bring  an  action  on  the  bond  of  the  preceding 
sxecutor  or  administrator.  But  the  antborl- 
ty  of  an  administrator  de  bonis  non  to  take 
action  for  maladministration  of  a  preceding 
administrator  has  not  been  extended  farther 
by  statute  In  this  state.  When  the  only  right 
of  action  given  by  statute  to  an  adminlstra- 
tpr  de  bonis  non  for  the  conversion  of  any 
part  of  the  personal  assets  of  the  estate  by 
his  predecessor  Is  upon  his  official  bond,  such 
action  cannot  be  maintained  against  the  es- 
tate «f  the  deceased  administrator  by  such 
administrator  de  bonis  non,  except  upon  the 
bond  of  his  predecessor.  Orme's  Bstats  t. 
Brown,  22  Ind.  App.  560,  62  N.  B.  1006. 

The  suit  In  eqnlty  was  for  the  purpose  of 
tracing  the  personal  property  of  James  O. 
Starkweather,  which  had  not  been  adminis- 
tered already,  into  the  hands  of  George  Fred 
Williams,  and  for  the  purpose  of  obtaining 
a  decree  to  recover  the  same  from  said  Wil- 
liams. This  relief  the  administrator  de 
bonis  npn  received,  and  upon  said  decree  the 
administrator  de  bonis  non  can  pursue  said 
Williams,  but  not  upon  bis  bond  as  executor. 
The  obligation  of  the  executor  is  that  he 
shall  well  and  truly 'administer,  according 
to  law  and  the  proylsions  of  said  will,  all 
and  singular  the  goods,  chattels,  rights,  and 
credits  of  the  testatrix  at  the  time  of  her 
death,  or  which  at  any  time  after  his  ap- 
pointment shall  come  to  the  hands  and  pos- 
session of  the  executor,  or  to  the  hands  or 
possession  of  any  other  person  or  persons  for 
him.  The  failure  of  the  executor  to  so  ad- 
minister the  goods,  chattels,  rights,  and  cred- 
its of  the  testatrix  amounts  to  a  breach  of 
tbe  bond.  But  property  which  the  testatrix 
in  her  lifetime  held  in  trust,  or  in  which  she 
had  merely  a  life  interest,  are  not  assets  of 
the  estate,  and  no  act  of  the  executor  as  to 
such  property  will  render  him  or  the  sureties 
liable  upon  the  bond.  "If  the  goods  of  an- 
other man  be  amongst  the  goods  of- the  de- 
ceased, and  then  come  altogether  into  the 
hands  of  the  executor  or  administrator,  these 
goods,  that  are  the  goods  of  another,  shall 
not  be  said  to  be  assets  in  the  hands  of 
the  executor  or  administrator."  Sbeppard's 
Touchstone,  498.  And  see  Cooper  v.  White, 
19  Ga.  554 ;  Governor  v.  Executors  of  Hook- 
er, 19'Fla.  162.  When  an  administrator  re- 
ceived property  which  did  not  belong  to  the 
estate,  and  which  it  was  not  a  part  of  his 
dnty  to  receive,  his  sureties  could  not  be 
made  liable,  because  their  undertaking  was 
that  he  should  faithfully  discbarge  his  du- 
ties as  administrator  as  prescribed  by  law. 
Johnson  v.  Hall,  101  Ga.  687,  29  S.  E.  37. 
When  property  comes  into  the  hands  of  an 
executor  which  is  not  assets  of  the  estate, 
even  though  in  his  report  he  charges  himself 
as  executor  with  said  funds,  this  does  not 
create  a  liability  against  the  sureties  upon 


his  bond.  People  r.  PetrI^  101  HI.  497,  61 
N.  B.  499,  85  Am.  8t  Hep.  268.  And  see 
First  Nat  Bank  t.  Hnmmell,  14  Colo.  259, 
28  Pac.  986,  8  L.  B.  A.  788,  20  Am.  St  Rep. 
257;  Hubbard  T.  Irrigating  Co.,  53  Kaa.  637. 
86  Pac.  1068,  87  Pac.  625;  Pace  v.  Pace.  19 
Fla.  438;  Connecticut  Trust  Co.  v.  Security 
Co.,  67  Conn.  438,  86  Atl.  842;  Jester  v.  Gns- 
tin,  158  Ind.  287,  68  N.  B.  471;  Simrall's 
Adm'r  V.  Graham,  1  Dana  (Ky.)  574;  Baiter 
T.  Sutherland,  128  Mich.  225,  81  N.  W.  1070, 
50  li.  R.  A.  140 ;  Pierce  v.  Robinson,  IS  CaL 
116;  Smith  V.  Combs,  49  N.  J.  Bq.  420,  24 
Atl.  9;  Moses  v.  Mnrgatroyd,  1  Johns.  Oh. 
(N.  T.)  119,  7  Am.  Dec.  478. 

This  being  the  conclusion  which  we  leadi 
as  to  the  nature  of  the  proceeding  in  equity, 
and  as  to  the  claim  of  the  phtintitt  that  he  is 
a  creditor  of  Amey  M.  Starkweather  upon  an 
indebtedness  arising  in  her  lifetime,-  we  de- 
cide that  the  plaintiff  cannot  maintain  this 
action.  The  direction  of  a  verdict  In  favor 
of  the  plaintiff  was  error.  The  motion  of  the 
defendants  that  a  verdict  be  directed  in  their 
favor  should  have  been  granted. 

Case  ordered  remitted  to  the  superior 
court  with  direction  to  enter  Judgment  for 
the  defendants. 

(SO  a.  I.  40 
TATIX)B  T.  WINSOE. 

rSnpreme  Court  of  Rhode  Island.    July  T, 
1909.) 

1,  Appeal  awd  Ebbob  (J  882*)— Right  to  A»- 
sioif  Ebbob. 

Defeodant  cannot  complain  of  the  admia- 
sion  of  testimony  by  plaintiff,  where  he  offered 
similar  evidence  on  the  same  subject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3591-^610;  Dec  Dig.  i 
882.*] 

2.  MuiriciPAi,     CoBPOBAnows     (| 

StBBBTS  —  OBSTR0CTIOH  —  IHJUBIES— B 
DENCB. 

Evidence  held  to  show  that  the  owner  of 
wood  piled  in  a  street  by  another  knew  of  its 
dangerous  condition  and  assamed  practical  con- 
trol over  it 

[Ed.  Note.— For  other  cases,  see  Monieipal 
Corporations,  Dec.  Dig.  i  698.*] 

8.  Masteb  ahd  SEBvAm  (I  818*)— Acts  ov 
Ihokpekdent  Cohtbactob— Liabilitt. 
While  as  a  general  rule  an  independent 
contractor,  and  not  the  owner,  is  liable  for  all 
damages  to  third  persons  from  the  contiactor'a 
negligence  while  work  is  in  progress  under  his 
exclusive  control  and  has  not  beei)  accepted 
by  the  owner,  yet  where  the  owner,  withoat 
formally  accepting  the  work,  assnmes  practical 
control  of  that  upon  which  the  work  is  done, 
a*  to  third  persons  at  least  he  treats  it  as  his 
own,  and  becomes  responsible  for  injury  there- 
from to  the  same  extent  as  if  he  had  formally 
accepted  it. 

[Rd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1257,  1258;  Dec.  Dig.  I 
8ia*J 

4.  HioHWATs   (f   153*)— OBSTBtronoif— PuB- 
uo  Nuisance— Wood  Pile. 

A  pile  of  firewood  pisced  within  the  limits 
of  a  highway,  though   not  encroaching  on   the 
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travelea   portion  thetcot  constitntes   a   public 
nuisance. 

[Ed.  Note.— For  other  cases,  see  HiehwaTS, 
CenL  Dig.  H  417,  418;   Dec.  Die.  I  lS.*l 

6.  Nxw  Tbial  (I  IM*)— Oeourds— Coinn.A- 

TIVK    BTIDENCK. 

Additional     cumulative     evidence     is     no 
srotjnd  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ff  218-220;   Dec  Dig.  {  104.»] 

Sxceptloos  from  Superior  Court,  Provl- 
dence  and  Bristol  CounUes;  Charles  F. 
Steams,  Judge. 

Action  by  Walter  O.  Taylor  against  Nicho- 
las S.  Wlnsor.  There  was  a  verdict  for 
plaintiff  for  $14,000,  which  was  ordered  to 
be  reduced,  or  a  new  trial  would  be  granted. 
Both  parties  bring  exceptions.  Emitted, 
with  directions  to  grant  a  new  trial,  unless 
a  remittitur  of  the  amount  of  the  verdict 
OTer  $10,000  be  entered. 

Thomas  A.  CarroU,  John  W.  Hogan,  and 
Walter  P.  Suesman,  for  plaintiff.  James 
Harris  and  Irving  Champlin,  for  defendant 

BLODOETT,  J.  This  is  an  action  for  the 
recovery  of  damages  for  injuries  received 
by  reason  of  the  falling  of  a  pile  of  wood 
belonging  to  defendant  and  plied  within  the 
limits  of  the  highway  between  Harmony 
and  Cbepachet,  on  which  the  defendant  was 
driving,  frightening  his  horse,  overturning 
his  carriage,  and  throwing  the  plaintiff  up- 
on the  ground,  severely  Injuring  him.  The 
plaintiff  recovered  a  verdict  for  $14,000, 
wliich  the  trial  court  ordered  to  be  reduced 
to  $6,500,  or  a  new  trial,  on  the  ground  of 
excessive  damages,  would  be  granted.  The 
plaintiff  refused  to  enter  a  remittitur  as 
aforesaid,  and  has  excepted  to  the  reduction 
of  the  verdict,  and  the  defendant  has  also 
taken  various  exceptions  to  the  rulings  of 
the  trial  court. 

Those  of  the  defendant's  exceptions  which 
are  contained  In  paragraphs  1  and  2  of  the 
bill  are  disallowed  and  overruled.  They  re- 
late to  the  admission  of  testimony  by  the 
plaintiff  as  to  the  dangerous  condition  of 
the  pile,  and  defendant  offered  evidence  on 
the  same  subject  In  defense. 

Two  exceptions  to  the  charge  of  the  court 
•were  taken  as  follows:  "The  defendant  ex- 
cepts to  that  part  of  the  charge  to  the  ef- 
fect that,  under  the  evidence,  the  defendant 
is  responsible  for  the  mann«  In  which  Mr. 
Maler  packed  ttie  wood;  also  to  that  part 
of  the  charge  to  the  effect  that  the  wood 
was  a  public  ntilsance." 

As  to  the  first  of  these  exceptions  It  is 
admitted  by  the  defendant  that  the  wood 
was  his,  and  that  he  had  employed  one  John 
Maler  to  draw  it  from  the  place  where  it 
was  cut,  as  follows:  "He  was  to  draw  it 
out  for  50  cents  a  cord.  I  asked  him  to. see 
Mr.  Steere,  and  see  if  arrangements  could  be 
made  to  leave  it  In  a  lot  where  I  bad  had 


some  previously;  U  not;  be  would  have  to 
put  It  outside  In  the  highway."  It  Is  undis- 
puted that  this  pile  was  about  150  feet  In 
length,  of  approximately  8  feet  In  height  for 
at  least  most  of  its  length,  was  composed  of 
sticks  of  firewood,  cut  In  the  wdlnary  lengths 
of  4  feet,  and  arranged  In  two  tiers,  within 
the  limits  of  the  highway  and  on  one  side 
of  it,  upon  a  slight  embankment,  and  had  . 
been  there  for  several  months  prior  to  the 
accident;  the  pile  varying  in  size  somewhat . 
from  time  to  time  aa  the  defendant's  teams 
carted  away  portions  of  it  to  customers  and 
as  thp  wood  ao  removed  was  replaced  by  new 
supplies  so  caxted  by  Maler  from  the  wood 
lot  to  the  pile.  Maler  testifies  that  he  bad 
drawn  more  than  60  cords  to  the  pile  be- 
fore the  accident,  but  how  much  more  he 
did  not  know — ^possibly  60  .cords  more.  He 
drew  201  cords  In  all  to  the  pile.  He  began 
drawing  wood  to  Qie  pUe  in  December,  1908^ 
and  the  accident  occurred  on  March  28,  1004. 
The  defendant  knew  that  some  of  the  wood 
so  piled  liad  fallen  in  the  road  before  the 
accident,  as  evidenced  by  his  testimony:  "Q. 
Well,  you  do  know  they  were  drawing  wood 
from  Hick's  H1U7  A.  Yes;  that  Is,  when  1 
sent  them.  Q.  And  that  was  before  the  ac- 
cident? A.  Yes,  sir.  Q.  So  that  you  gave 
specific  orders  to  your  teamsters  to  take 
wood  from  this  particular  pile  previous  to 
the  accident?  A.  Yes,  sir.  Q.  And  was  that 
because  some  of  the  wood  had  fallen  down 
Into  the  road?  A.  They  came  home  and  re- 
ported that  they  had  loaded  some  wood  out 
of  the  road.  Q.  And  that  was  before  the 
accident,  wasn't  it,  Mr.  Winsor?  A.  About 
a  week,  I  think.  Q.  So  that  of  your  own 
knowledge  a  week  before  the  accident  your 
teamers  had  reported  that  they  had  taken 
wood  out  of  the  road?  A.  Yes,  sir.  Q.  And 
was  It  because  that  'wood  was  in  a  falling 
condition  that  you  gare  particular  orders 
to  take  from  that  pile?  A.  No,  sir;  they  had 
been  drawing  from  there  prior  to  finding 
any  wood  In  the  road.  Q.  What  was  there 
about  this  particular  pile  that  you  gave  in- 
structions to  draw  from?  A.  They  said 
they  gathered  some  up  from  the  roadside, 
and  I  suggested  If  It  was  high  to  go — when 
they  went  there  to  take  Off  a  few  feet  across 
the  top.  Q.  Did  you  give  orders  to  take  two 
feet  off  the  top?  A.  I  didn't  say  two  feet 
I  said  a  few  feet.  Q.  Why  did  you  give  or- 
d-ers  to  take  a  few  feet  off  of  the  top?  A. 
Well,  It  would  be  easy  to  load  and  for  them 
to  do  It'  If  there  was  any  danger  of  falling. 
Q.  So,  In  order  to  save  danger  from  this 
pile  falling,  you  gave  orders  to  have  a  feiV 
feet  taken  off  the  top  of  the  pile.  That  Is 
right.  Isn't  it  Mr.  Wlnsor?  A.  Yes,  sir.  Q. 
And  that  was  before  the  accident  to  Mr. 
Taylor,  wasn't  It?    A.  Yes,  sir." 

Even  If  Maler  was  an  Independent  eon- 
tractor,  as  claimed  by  the  defendant,  the 
owner  of  the  wood  unquestionably  by  tWi 
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tte'timony  knew  of  Ite  dangerous  condition, 
add  exercised  such  acts  of  ownersbip  and 
control  over  the  pile  as  to  bring  himself 
wltliin  tlie  rule  laid  down  by  tuis  court  in 
Read  y.  East  Providence  Fire  District,  20 
R.  I.  674,  578,  40  Atl.  760,  781:  "That  as 
a  general  rule,  an  independent  contractor, 
and  not  the  owner,  Is  Ifablie  for  all  damages 
t6  third  parties  resulting  from  his  negli- 
gence while  the  work  Is  in  progress  and  un- 
der his  exclusive  control  and  has  not  beei^ 
accepted  by  the  owner,  as  contended  by  the 
defendant,  is  well  settled  by  all  the  anthori- 
ttes,  many  of  which  are  cited  in  his  brief." 
ake  cases  cited.  "This  rule  is  based  upon 
the  general  proposition,  which  Is  certainly 
well  founded  In  reason,  that  one  person  is 
'  not  liable  for  the  acts  or  negligence  of  an- 
other unless  the  relation  of  master  and  serr- 
atat  exists  between  them.  But  it  is  not  ap- 
plicable to  the  case  at  bar.  for  the  reason, 
as  we  have  already  seen,  that  here  the  evi- 
d'ence  shows  that  the  owner,  without  formal- 
ly accepting  the  work,  stepped  in  and  assum- 
ed practical  control  of  the  structure  by  ap- 
propriating It  to  the  use  for  which  It  was 
ejected.  And  by  so  doing,  as  to  third  per- 
sons at  any  rate.  It  treated  the  structure  as 
its  own  and  became  responsible  for  injury 
therefrom  to  the  same  extent  as  if  there 
bad  been  a  formal  acceptance  thereof." 
'  This  exception  must  be  overruled. 
'  The  trial  court  instructed  the  Jury  that 
"the  act  of  Mr.  Wlnsor  and  the  act  of  John 
Maier  carrying  out  Instructions  to  place  the 
wdod  on  the  highway  was  contrary  to  law; 
that  Is.  It  created  a  public  nuisance."  This 
instruction  was  correct  '  In  Commonwealth 
T.  King,  la  Mete.  (Mass.)  US,  the  defendant 
was  Indicted  for  obstructing  a  highway  on 
the  following  facts:  "It  was  also  admitted 
by  the  defendant  that  he,  In  October,  1846, 
erected  about  six  rods  of  stone  wall,  a  lit- 
tle less  than  a  rod 'within  the  lines  of  said 
Wghway,  and  between  the  traveled  way  and 
his  land,  for  the  purpose  of  inclosing  that 
part  of  the  hif;hway,  around  which  said  wall 
extended,  with  his  land,  and  as  a  part  of  It 
The  defendant  then  offered  to  Introduce  evi- 
dence tending  to  prove  that  the  part  of  said 
highway  where  said  wall  was  erected,  and 
the  space  between  said  wall  and  the  exterior 
line  of  that  side  of  said  highway,  had  never 
been  wrought  nor  prepared  for  travel,  either 
bf  said  turnpike  corporation  or  by  any  per- 
sons; that  the  same  had  never  been  used  for 
travel,  and  could  not  be  traveled  over,  by 
reason  of  the  ledges,  rocks,  and  stones,  in 
the  place  where  said  wall  was  erected,  and 
In  said  space;  that  there  was,  after  the  said 
wall  was  erected,  as  ample  and  convenient 
room  for  all  travel  oa  said  highway  as  there 
was  before;  and  that  said  wall  did  not  in  any 
degree  obstruct  or  hinder  the  travel  on  said 
highway.  But  the  court  ruled  that  such  evi- 
dence, if  admitted,  would  not  constitute  a 
good  defense  to  the  Indictment,  and  refused 
to  admit  it    The  Jury  found  the  defendant 


guilty,  and  he  filed  exceptions  to  the  mling 
of  the  court"  Dewey,  J.,  in  delivering  the 
opinion  of  the  court  said  (pages  118-120): 
"The  next  inquiry  is  whether  the  facts  al- 
leged constitute  an  offense  at  common  law. 
Upon  this  point  we  have  no  doubt  By  the 
location  of  a  public  highway,  with  certain 
defined  exterior  limits,  the  public  acquire 
an  easement  coextensive  with  the  limits  of 
such  highway.  Whoever  obstructs  the  foil 
enjoyment  of  that  easement  by  making  de- 
posits, within  such  limits  of  the  located  high- 
way, of  timber,  stones,  or  other  things,  to 
remain  there  and  occupy  a  portion  of  such 
public  highway,  is  guilty  of  a  nuisance  at 
common  law.  It  was  contended  by  the  coun- 
sel for  the  defendant  that  the  rights  of  the 
public  are  confined  exclusively  to  the  made 
or  traveled  road,  or  to  that  part  which  might 
be  safely  and  properly  used  for  traveling, 
and  that  a  deposit  of  timber,  stones,  or  other 
articles,  upon  a  part  of  the  located  highway, 
which,  from  its  want  of  adaptation  to  use 
for  travel,  could  not  be  thus  enjoyed,  as  a 
portion  of  the  way  on  which  there  was  a 
high  bank,  or  a  deep  ravine,  would  not  sub- 
ject the  party  to  an  Indictment  for  a  nui- 
sance upon  the  highway.  This  principle  is 
supposed  to  be  sanctioned  by  the  decisions 
of  this  court  in  reference  to  the  rights  of 
travelers,  holding  that  such  travelers  are  to 
use  the  traveled  or  made  road,  and  that  If 
such  road  is  of  suitable  width,  and  kept 
in  proper  repair,  the  town  may  have  fully 
discharged  its  duty,  although  It  has  not  made 
and  kept  in  repair  a  road  of  the  entire  width 
of  the  located  highway.  But  there  Is  a  mani- 
fest distinction  between  the  two  cases.  In 
the  case  supposed,  the  traveler  has  all  the 
benefits  of  a  public  way  secured  to  him. 
He  only  requires  a  road  of  proper  width 
and  kept  in  good  repair.  But  the  town,  on 
the  other  hand,  to  enable  Itself  to  discharge 
Its  obligation  to  the  public,  requires  the  full 
and  entire  use  of  the  whole  located  high- 
way. The  space  between  the  made  road  and 
the  exterior  limits  of  the  located  highway 
may  be  required  for  various  puri>08es,  as  for 
making  and-  keeping  in  repair  the  traveled 
path,  for  making  sluises  and  water  courses, 
or  for  furnishing  earth  to  raise  the  road; 
and,  not  unfreqnently,  from  the  location  of 
the  road  and  from  its  exposure  to  be  ob- 
structed by  snow,  the  entire  width  of  the  lo- 
cated road  is  required  to  be  kept  open,  to 
guard  against  accumulations  of  snow  that 
might  otherwise  wholly  obstnict  the  public 
travel  at  such  seasons.  For  these  and  other 
uses,  in  aid  of  what  is  the  leading  ohjeot.  the 
keeping  in  good  repair  of  the  made  or  trav- 
eled road,  the  general  easement  in  the  pub- 
lic, acquired  by  the  location  of  a  hishway.  Is 
coextensive  with  the  exterior  limits  of  the 
located  highway;  and  the  quef^ttnn  of  nui- 
sance or  no  nuisance  does  not  depend  upon 
the  fact  whether  that  part  of  the  highway, 
which  is  alleged  to  have  been  unlawfully 
entered  upon  and  obstructed  by  the  defend- 
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ant,  was  a  portion  of  the  highway  capable 
of  being  nsed  by  the  traveler.  Whether  It 
be  80  or  not,  an  entry  npon  the  located  high- 
way, and  occupation  of  any  portion  of  it  by 
depoelta  of  Inmber,  stones,  etc.,  would  be  a 
nnlaance,  and  snbject  the  party  to  an  indict- 
ment therefor.  We  do  not  perceive  any  new 
principle  to  be  settled  in  the  decision  of 
this  case.  It  is  only  the  frequently  occurring 
case  of  an  indictment  for  a  nuisance  upon 
a  highway.  Such  indictments,  charging  acts 
of  similar  character  to  the  present,  have  al- 
ways been  sustained  as  good  at  common  law; 
and  when  an  ofFense,  punishable  at  common 
law  only,  is  alleged  to  be  contrary  to  a  stat- 
ute, this  allQ^tion  may  lie  rejected  as  sur- 
plusage. 1  Chit.  Crim.  Iaw,  2S9;  Common- 
wealth T.  Hoxey,  16  Mass.  385.  •  •  •  The 
court  are  of  the  opinion  that  this  oflTense  is 
properly  punished  as  an  offense  at  common 
law,  and  that  the  ruling  of  the  court  of 
common  pleas  upon  the  trial  was  correct." 
And  see  Morton  t.  Moore,  15  Gray  (Mass.) 
5T3.  577. 

The  same  doctrine  was  upheld  in  Dickey 
▼.  Maine  Telegraph  Co.,  46  Me.  488,  where  a 
telegraph  wire  of  the  defendant  corporation, 
banging  too  low  over  a  highway,  caught  the 
upper  part  of  a  stage  in  which  the  plaintiff 
was  a  paiisenger  and  was  the  cause  of  its  be- 
ing upset,  whereby  the  plaintiff  was  damaged. 
The  court  held  (pages  486-487):  **When  a 
highway  Is  laid  out  and  opened,  all  persons 
have  a  right  to  pass  upon  it.  By  the  legal 
laying  out,  and  after  all  the  requirements  of 
the  statute  have  been  complied  with,  the 
public  acquires  an  easement,  as  against  the 
owners  of  the  land,  which  extends  to  every 
portion  of  the  road;  and  any  person  has  a 
right  to  pass  or  repass,  at  his  own  risk,  over 
any  part,  after  It  is  opened,  and  before  any 
work  is  done,  or  any  traveled  path  made,  and 
befurt^  the  liability  of  the  town  to  make  it 
exists.  When  laid  out  and  accepted,  it  be- 
comes a  public  highway.  State  v.  Klttery,  5 
Greei  1.  (Me.)  259;  Johnson  v.  Whltefield,  18 
He.  286,  36  Am.  Dec.  721.  The  duties  of  the 
town  in  relation  to  preparing  the  way  for 
travel  are  distinct  from  and  8ul>sequent  to 
the  laying  out.  The  law  requires  the  town 
to  make  and  keep  in  repair  a  traveled  path 
of  snltiil.le  and  sufficient  width.  It  does  not 
require  the  town,  ordinarily,  to  make  that 
traveled  path  the  whole  width  of  the  road, 
and  towi's  will  not  be  liable  for  obstructions 
on  the  portion  of  the  highway  not  constituting 
tlie  travel(<d  path,  and  not  so  connected  with 
it  as  to  afTect  the  safety  of  the  traveled  por- 
tion. Bryant  v.  Biddeford,  39  Me.  193.  But 
the  right  of  travelers  to  use  any  part  of  a 
highway,  if  they  see  fit,  is  not  restricted  by 
the  limitation  of  the  liability  of  the  town  In 
case  of  accident.  A  person  may  go  out  of 
the  beaten  track  at  his  own  risk,  as  between 
himself  and  the  town,  and  yet  be  entitled  to 
protection  against  the  unlawful  acts  of  other 
persons  or  corporations.     Any  part  of  the 


highway  may  be  used  by  the  traveler,  and 
In  such  direction  as  may  suit  his  convenience 
or  taste.  Stlnson  v.  Gardiner,  42  Me.  248,  06 
Am.  Dec.  281.  No  private  person  has  a  right 
to  place  or  cause  any  obstruction  which  in- 
terferes with  this  right  on  any  part  of  the 
highway  within  its  exterior  limits.  The  ex- 
tent of  the  liability  of  the  town  is  no  meas- 
ure for  such  private  person's  liability.  If 
the  owner  of  the  fee  in  the  land,  or  any 
other  person,  should  dig  a  pit,  or  stretch 
a  cord,  or  place  a  pile  of  stones,  on  the  high- 
way near  the  outer  limit,  and  at  a  considera-- 
ble  distance  from  the  traveled  way,  and  a. 
traveler  passing,  using  due  care,  should  be  in- 
jured thereby,  it  would  be  no  sufficient  ^in*. 
Bwer  to  his  claim  for  damages  to  aver  and 
prove  that  under  the  circumstances  the  town, 
was  not  liable.  The  duty  of  the  town  is  to 
perform  a  positive  act  in  the  preparation  and, 
preservation  of  a  sufficient  traveled  way.i 
The  duty  of  others  is  to  abstain  from  doing 
any  act  by  which  any  part  of  the  highway 
would  become  more  dangerous  to  the  traveler, 
than  In  a  state  of  nature,  or  than  In  the  state, 
in  which  the  town  has  left  it.  It  may  be-, 
true  that  in  many  cases  the  same  principles 
win  be  applied  both  to  towns  and  individuals,, 
In  determining  whether  a  given  state  of  facts, 
In  relation  to  a  particular  incumbrance,  con-, 
stitutes  a  defect  within  the  meaning  of  the 
law.  But,  admitting  the  defect,  the  question 
of  liability  for  creating  or  allowing  It  may^ 
require  for  Its  solution  the  application  of 
very  different  principles,  in  a  case  against 
a  private  person,  from  those  which  would  ap- 
ply to  a  town.  •  •  •  The  defendants  con- 
tend that  the  'public  use  of  the  highway  is 
the  right  which  the  great  public  owns,  in  dis-., 
tlnctlon  from  the  private  rights  which  indi- 
viduals have  of  passing  out  of  the  traveled 
path.'  We  cannot  concur  in  this  view.  The 
public  use  of  the  highway  is  the  right  which 
has  been  before  defined,  viz.,  the  right  of  any 
and  all  persons  to  use  the  highway,  to  pass' 
and  repass,  at  their  pleasure,  on  any  part  It 
is  not  confined  to  that  portion  which  the  town 
Is  by  law  compelled  to  make  and  keep  in  re- 
pair. It  Is  very  clear  that  thid  company 
could  not  legally  erect  posts  a  foot  only  in' 
height,  and  extend  the  wires  at  that  distance 
from  the  ground,  on  the  exterior  limits  and* 
outside  of  the  traveled  path,  if  by  so  doing 
the  use  of  any  part  of  the  highway  was  ob-' 
structed  or  rendered  inconvenient  and  dan- 
gerous, or  the  traveler  incommoded.  If  anj" 
Injury  should  arise  to  any  such  legal  traveler 
by  such  erection,  he  using  due  care,  the  com-; 
pany  would  be  liable  to  him.  The  same  rule 
will  apply  when,  after  erections  properly; 
made,  they  suffer  the  same  to  fall  down.^jBt* 
to  be  out  of  repair,  and  to  remain  so  aftei* 
reasonable  notice,  so  as  to  obstruct  the  travel-- 
er  and  endanger  bis  safety.  The  lustructioiia 
on  this  point  were  clear  and  distinct,  and  in= 
our  view  correct."  ; 

The  exception  is  overruled. 


Digitized  by 


Google 


892 


73  ATLANTIC  BBPOBTEB. 


(BiL 


Tbe  ecceptloiur  relfltlnc  to  tbe  alleged  mis- 
conduct of  certain  Jurors  are  substantially 
similar  to  the  facts  disclosed  in  Clarke  v. 
South  Kingstown,  18  R.  L  283,  27  Atl.  336, 
vliicb  this  court  held  to  be  insuffldent  to 
grant  a  new  trial.  "We  do  not  tblnk  that  tbe 
remark  of  the  Juror  complained  of  is  a  suffi- 
cient ground  to  entitle  the  appellants  to  a 
new  triaL  Tbe  allegation  is  that  during  tbe 
progress  of  tbe  trial,  before  the  testimony 
for  the  appellants  had  been  put  In,  one  of  the 
Jurors  made  a  remark  out  of  conrt  that  he 
had  no  doubt  that  the  case  would  go  for  the 
town.  The  remark  was  a  mere  expression  of 
opinion  of  the  Juror.  There  was  nothing  in  It 
to  Indicate  any  prejudice  on  the  part  of  tbe 
Juror  against  tbe  appellants  which  would  pre- 
rent  him  from  listening  to  and  considering 
the  testimony  in  favor  of  tbe  appellants,  or 
to  show  that  be  had  so  conclusively  made  up 
bis  mind  in  relation  to  the  merits  of  the 
case  that  it  would  not  be  changed  by  further 
evidence,  or  by  arguments  of  counsel,  or  the 
instructions  of  the  court  Though  the  remark 
was  Improper,  it  was  much  less  objectiouable 
than  remarks  of  Jurors  which  have  been  held 
Insufficient  to  warrant  the  setting  aside  of  a 
verdict  Jackson,  Adm'r,  ▼.  Smith,  21  Wis. 
26,  27;  Foster  v.  Brooks,  6  Ga.  287,  297;  Tay- 
lor T.  California  Stage  Company,  6  Cal.  228- 
280;  Harrison  v.  Price,  22  Ind.  165,  168." 
And  see  Kaul  v.  Brown,  17  B.  L  14,  20  Atl. 
10,  and  cases  cited. 
,  These  exceptions  are  overruled. 

The  affidavits  offered  in  support  of  the  mo- 
tion for  a  new  trial  are  merely  cumulative  of 
the  1,199  pages  of  testimony  now  In  this  rec- 
ord, and  do  not  furnish  grounds  for  a  new 
trial.  A  careful  examination  of  all  this  long 
record  shows  a  conflict  of  testimony  as  to 
matters  of  fact,  which  the  Jury  have  passed 
upon  and  decided  In  favor  of  the  plalntitf. 
The  trial  Justice  has  confirmed  that  finding, 
and  we  see  no  sufficient  ground  for  disturbing 
that  finding,  except  in  the  matter  of  damages 
originally  awarded,  which  we  find  to  be  ex- 
cessive. A  majority  of  tbe  court  are  of  the 
opinion  that  the  sum  fixed  by  tbe  trial  Judge 
Is  smaller  than  tbe  evidence  warrants,  and 
are  convinced  that  the  sum  of  $10,000  would 
be  adequate  compensation  for  the  injuries 
and  damages  sustained  by  the  plaintiff;  but 
In  my  opinion  tbe  action  of  the  trial  Justice 
In  reducing  the  amount  of  damages  to  $6,500 
was  correct 

Tbe  case  Is  remitted  to  the  superior  court, 
wltn  direction  to  grant  tbe  defendant's  mo- 
tion for  a  new  trial  to  be  bad  solely  upon 
the  question  of  damages,  unless  the  plain- 
tiff shall  on  or  before  the  Blst  day  of  July, 
1900,  enter  bis  remittitur  of  tbe  amount  of 
Bald  verdict  in  excess  of  $10,000,  and  in  case 
of  due  entry  of  such  remittitur  to  enter  Judg- 
'  meut  on  the  verdict  as  reduced  thereby. 


diAVIN  ▼.  WILLIAM  TINEHAM   CO. 

(Supreme  Court  of  Rhode  Island.    July  6, 
1009.) 

1.  Masteb  Airo  Sebvakt  (|  185*)— InJuaiES— 
Feli,ow  Servants. 

A  loom  fixer,  employed  by  defendant  wool- 
en mill  company,  who  was  repairing  a  loom 
near  which  plaintiff,  a  weaver,  was  sitting  when 
injured  by  a  shuttle  flying  out  of  tbe  loom,  be- 
cause the  repairer  neglected  to  remove  a  belt 
while  making  repairs,  was  not  a  fellow  servant 
of  plaintiff:  he  then  being  engaged  in  the  per- 
formance of  the  master's  duty. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Wg.  it  385-421 ;  Dec.Dig.  1 185.*] 

2.  Mastrb  and  Servant  (|  103*)— Mastkb's 

DUTT— SaTK     APPUAROXB— DKLBOATfOn     OW 
DOTT. 

A  master  mast  see  that  machinery  fur- 
nished his  servants  for  operation  is  reasonably 
safe,  and  cannot  delegate  this  duty  to  others, 
so  as  to  relieve  himself  of  responsibility  for 
their  negligence  in  performing  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  175;   Dec  Dig.  i  103.*] 

3.  Master  and  Servant  ({  289*)— Injukiks— 
JuRT    Qxresnoii  —  Contbibutokt    Nequ- 

OENCB. 

In  an  action  by  a  weaver  for  injaries  caus- 
ed by  being  struck  by  a  shuttle,  which  flew  oat 
of  the  loom  near  where  she  was  sitting  while 
it  was  being  repaired,  plaintiff  having  left  her 
own  loom  and  sat  down  at  the  loom  being  re- 
paired, whether  she  was  negligent  in  voluntari- 
ly putting  herself  in  a  place  of  danger  held  for 
the  Jury. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  1106;   Dec.  Dig.  {  289.*] 

4.  TBIAI.    ({    252*)  —  iHSTBlTOriONS— APPLIC*,'- 

BiUTT  TO  Case. 

In  an  action  by  a  weaver  for  injuries  by 
being  struck  by  a  shuttle,  which  flew  oat  of  a 
loom  at  which  she  was  sitting  while  it  was 
being  repaired,  because  of  the  ne{;lect  of  de- 
fendant's loom  fixer  to  take  precautions  to  pre- 
vent such  an  accident,  a  requested  instruction 
that  the  case  came  within  the  doctrine  of  fur- 
nishing material  by  the  master  and  the  use 
thereof  by  servants  or  those  in  diarge  of  them 
was  properly  refused  as  inapplicable;  the  loom 
fixer  not  being  plaintiff's  fellow  servant 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {  603;    Dec.  Dig.  i  252.*] 

Exceptions  from  Superior  Court,  Prort- 
dence  and  Bristol  Counties;  Charles  F. 
Steams,  Judge. 

Action  by  Catherine  Clavin  against  tbe 
William  Tinkham  Company.  Verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled,  and  case  remitted  for  Judgment 
upon  verdict 

The  fifth  exception  was  to  the  refusal  of 
the  court  to  charge  the  Jury,  as  requested  by 
defendant,  that  this  case  came  practically 
within  the  doctrine  of  the  furnishing  of  ma- 
terials by  the  master,  and  the  selection  and 
use  thereof  by  the  servants,  or  those  in 
charge  of  the  servants  and  workmen  In  tbe 
employment  of  the  master. 

John  W.  Hogan,  for  plaintiff.  TllUnghast 
&  Murdock,  for  defendant 
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BLODOETT,  J.  The  case  at  bar  ia  thus 
stated  on  tbe  defendanfe  brief: 

TblB  1b  an  action  of  trespaas  on  tbe  case 
(or  n^;Ugence,  brought  by  Catherine  Olavln 
•gainst  the  WlQlam  Tlnkham  Company,  a 
corporation.  The  William  Tinkbam  Com- 
pany Is  eigaged  In  the  manufacture  of  worst- 
ed and  'woolen  goods,  having  a  mill  at  Har- 
risrUle.  The  plaintiff,  a  weaTO-,  was  on  the 
19th  day  of  June,  1906,  operating  a  loom  In 
the  defendant's  mill.  On  that  day  certain 
minor  repairs  were  being  made  by  a  loom 
fixer  upon  a  loom  in  the  weaving  room,  where 
the  plaintiff  was  working.  The  loom  which 
was  being  repaired  was  the  (me  adjacent  to 
the  plalntifTs  loom,  and  was  operated  by 
one  San  SoucL  While  the  work  of  repairing 
was  in  progress,  she  took  the  seat  at  San 
Soucl'8  loom,  and  while  in  this  position  was 
Injured  by  a  shuttle  which  flew  out  of  San 
Soaci's  loom.  A  loom  fixer  was  called  upon 
to  tighten  the  picking  cam,  which  is  fastened 
to  a  shaft  mnning  underneath  tbe  loom.  To 
get  at  the  picking  cam  It  was  necessary  to 
lift  the  warp  beam  out  of  Its  position  and 
rest  It  on  the  framework  of  the  loom.  The 
loom  fixer,  having  made  the  adjustment,  was 
lowering  the  warp  beam  into  Its  position 
with  the  assistance  of  San  Souci  when  he  ac- 
cidentally touched  the  shipper  which  engag- 
ed the  friction  clutch  and  set  tbe  loom  in 
motion.  The  shed  through  which  the  shuttle 
passed  being  loosened  by  reason  of  the  warp 
beam  not  being  in  position,  the  shuttle  flew 
from  the  loom  and  caused  the  injury  to  the 
plaintiff.  As  a  result  of  this  injury,  the 
plaintiff  lost  an  eye  and  claims  to  have  suf- 
fered other  injuries.  A  demurrer  to  the 
plaintiff's  declaration  was  heard  before  Mr. 
Justice  Stearns,  was  overruled,  and  the  de- 
fendant's exception  was  noted  thereto. 

This  case  was  tried  before  Mr.  Justice 
Stearns  and  a  jury  in  the  superior  court  at 
Providence,  on  December  8,  9,  and  10,  1908, 
and  a  verdict  returned  therein  in  favor  of 
the  plaintiff  for  the  sum  of  $4,200.  Within 
seven  days  after  the  rendition  of  said  ver- 
dict the  defendant  fil^  its  notice  of  Inten- 
tlMi  to  prosecute  a  bill  of  exceptions,  and 
said  bill  of  exceptions  was  duly  filed,  and  no- 
tiee  thereof  duly  given  to  the  plaintiff,  and 
the  case  is  now  before  this  court  on  defend- 
ant's bill  of  exceptions.  Tbe  bill  of  excep- 
tions alleges  six  grounds  of  exceptions  as 
follows:  (1)  To  the  decision  of  Justice 
Steams,  entered  February  25,  1908,  overrul- 
ing the  defendant's  demurrer  to  tbe  declara- 
tion filed  In  said  cause,  as  appears  of  rec- 
ord. &i  To  the  refusal  of  the  trial  justice 
to  direct  a  verdict  for  the  defendant,  as  ap- 
pears on  page  150  of  the  transcript  of  testi- 
mony in  said  case.  (8)  To  the  charge  of  the 
trial  justice  at  the  trial  of  said  cause  that 
tbe  loom  fixer,  in  fixing  the  loom  in  ques- 
tion, was  attending  to  a  duty  which  the  em- 
ployer owed  to  tbe  employ^,  and  that  be  was 
a  vice  principal,  as  appears  in  the  judges 


charge  on  page  168  of  the  said  trans-crlpt  (4) 
To  a  certain  ruling  of  said  justice  in  re- 
fusing to  charge  the  jury  as  requested  by 
the  defendant,  as  shown  on  star  page  162  of 
said  transcript,  designated  "Eixceptlon  1." 
(6)  To  a  certain  ruling  of  said  justice  in  re- 
fusing to  charge  tbe  jury  as  requested  by 
the  defendant,  as  appears  on  star  page  162  ot 
the  said  transcript,  designated  "Exception 
2."  (6)  To  the  "refnsal  of  the  said  justice  to 
charge  the  jury  as  requested  by  defendant, 
as  appears  on  star  page  168  of  said  transcript. 

Tbe  trial  justice  Instructed  the  jury,  with-  - 
out  objection,  that  "there  are  several  counts 
In  the  declaration,  which  is  the  statement  of 
the  plaintitTs  case,  and  the  only  count  on 
whicb  yon  can  find  a  verdict  is  the  last 
count,"  thus  eliminating  aU  questions  arising 
under  any  other  counts  in  the  declaration. 
The  charge  of  the  trial  justice  on  page  168, 
to  which  exception  is  taken.  Is  as  follows^ 
"I  charge  you,  gentlemen,  that  under  the 
circumstances  here  that  the  duty,  that  the 
fixing  of  that  loom,  that  the  loom  fixer  was 
attending  to  a  duty,  which  the  employer  owed 
to  the  employe."  The  instruction  was  cor- 
rect, It  is  in  substance  the  converse  of  the 
contention  of  the  defendant  In  his  second 
ground  of  demurrer  to  the  tlilrd  count,  "That 
It  appears  by  said  count  that  the  negligence 
of  the  loom  fixer,  if  any,  was  the  negligence 
of  a  fellow  servant,"  which  contention  the 
trial  court  properly  overruled.  The  cause 
of  the  accident  In  question  was  the  neglect 
of  the  loom  fixer  to  remove  the  belt  while  the 
necessary  adjustments  were  being  made,  to 
that  an  accidental  moving  of  the  shipper 
could  not  prematurely  start  the  loom,  or  the 
neglect  by  tbe  loom  fixer  to  remove  the  shut- 
tle, so  that  If  the  loom  were  prematurely 
started  the  shuttle  would  not  fly  from  Its 
place  and  cause  damage. 

In  Crandall  v.  SUfford  Mfg.  Co.,  24  R.  I. 
665.  656,  64  AU.  63,  it  was  said  by  this  court: 
"The  witness  John  S.  Grant,  who  erected  tbe 
'hanger'  upon  which  the  pulley  shaft  was 
placed,  was  not,  in  the  doing  of  that  work, 
a  fellow  servant  with  tlie  plaintiff.  T.be 
'hanger*  was  part  of  an  appliance  in  the  milL 
It  was  put  up  under  the  oversight  of  the 
superintendent,  and  was  Intended  to  be  used 
in  facilitating  tbe  doing  of  certain  work. 
which  the  defendant  corporation  was  carry- 
ing on.  The  duty  of  properly  constructing 
and  fastening  said  appliance,  therefore,  was 
clearly  one  which  the  law  devolved  upon 
the  defendant  as  master,  afad  it  could  not  di- 
vest itself  of  this  duty  by  devolving  It  upon 
another.  As  said  by  this  court  in  Mulvey  v. 
R.  I.  LotwmoUve  Works,  14  R.  L  204:  'It  is 
the  duty  of  a  master,  who  fumlsbes  ma- 
chinery for  bis  servants  to  operate  or  work 
about,  to  see  to  it  that  it  is  reasonably  safe. 
He  cannot  divest  himself  of  this  duty  by  de- 
volving it  on  others,  and.  If  he  does  devolve 
It  on  others,  they  will  simply  occupy  his 
place,  and  he  will  remain  as  responsible  for 
their  negligence  as  if  he  were  personally 
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•.guilty  of  It  himself.'"    See  cases  cited. 

So  in  Jaques  t.  Great  Falls  Manafacturlng 
Co.,  66  N.  H.  482,  22  AU.  652,  13  L.  R.  A.  824, 
which  in  many  respects  resembles  the  case 
at  bar  and  was  upon  the  following  facts: 

"Clark,  J..  The  motion  for  a  nonsuit  pre- 
-sents  the  question  whether  the  Jury  could 
properly  find  a  verdict  for  the  plalntlif  upon 
the  evidence  submitted.  Paine  t.  Railway, 
58  N.  H.  611  The  evidence  produced  by  the 
plaintiff — that  the  shuttle  would  not  fly  out 
of  a  loom  unless  the  machinery  was  defective 
or  out  of  repair;  that  the  plaintiff  had  no 
knowledge  of  the  machinery,  and  was  not  al- 
lowed to  meddle  with  it,  and  in  case  it  did 
not  operate  properly  was  required  to  call  on 
Burke,  a  loom  Oxer  employed  by  the  defend- 
ants, to  look  after  the  looms  operated  by 
the  plaintiff  and  keep  them  In  proper  re- 
pair ;  that  the  shuttle  flew  out  of  one  of  her 
looms  about  10  o'clock  in  the  forenoon  of 
■the  day  of  the  Injury,  and  she  notified  Burke, 
who  examined  it,  made  whatever  repairs  he 
stbought  necessary,  and  set  it  running;  that 
<at  11  o'clock  the  shuttle  cdught  In  the  'bind- 
er,' or  in  the  'picker,'  and  she  again  called 
on  Burke,  who  again  examined  the  loom,  re- 
paired it,  and  put  it  In  operation ;  that  short- 
ly after,  and  before  12  o'clock,  the  shnttle 
fiew  out  and  struck  her,  putting  out  one  of 
her  eyes;  and  that  she  had  watched  the 
loom  more  closely  than  the  others  because 
Its  action  made  her  afraid  of  it— was  evi- 
dence tending  to  show  that  the  plaintiff,  ex- 
ercising reasonable  care,  was  injured  by  the 
-defendants'  negligence  in  failing  to  provide 
'suitable  machinery  for  her  use,  and.  In  the 
absence  of  rebutting  evidence,  was  sufficient 
to  sustain  a  verdict  for  the  plaintiff.  The 
motion  for  a  nonsuit  was  properly  denied. 

"The  defendants  excepted  to  the  refusal 
to  instruct  the  Jury  that  Bnrke,  the  section 
hand  and  loom  fixer,  being  engaged  In  the 
same  common  employment  and  under  the 
same  general  control,  was  a  fellow  servant 
of  the  plaintiff,  and  that  the  defendants  were 
not  liable  for  his  negligence.  As  the  servant 
assumes  the  ordinary  risks  of  bis  employ- 
ment, including  the  negligence  of  his  fellow 
servants,  the  master  is  not  responsible  to 
■the  servant  for  injuries  happening  from 
that  cause.  But  the  rule  of  law  which  ex- 
empts the  master  from  responsibility  for 
such  Injuries  does  not  relieve  him  from  the 
•duty  which  he  owes  to  the  servant  to  pro- 
vide suitable  and  safe  machinery  and  appli- 
ances for  tiie  use  of  the  servant  in  his  em- 
ployment Fifleld  V.  RaUroad,  42  N.  H.  225; 
Hanley  v.  Railroad,  62  N.  H.  274;  Ford  v. 
Railroad,  110  Mass.  240,  260,  14  Am.  Rep. 
698;  Hough  v.  Railroad,  100  U.  S.  213,  25 
Ia  Ed.  612.  This  duty  may  be,  and  in  case 
the  employer  is  a  corporation  must  always 
be,  discharged  by  agents  and  servants,  and 
the  agent  or  servant  charged  with  Its  per- 
formance, whatever  his  rank  of  service  may 
l>e,  stands  in  the  place  of  the  employer,  who 
tbekeby   becomes  responsible  for   the   acts 


and  chargeable  with  the  negligence  of  such 
agent  or  servant.  In  many  kinds  of  service 
the  care  and  keeping  of  tools  and  machinery 
in  a  condition  of  safety  require  merely  the 
attention  and  repairs  occasioned  by  ordlnaiy 
use  and  wear,  and  are  properly  a  part  of 
the  regular  business  of  the  servant  engaged 
In  the  use  of  such  tools  and  machinery.  In 
such  cases  the  duty  of  the  employer  Is  per- 
formed by  furnishing  safe  tools  and  ma- 
chinery and  the  means  of  making  needed 
repairs,  and  the  duty  of  making  the  repairs 
may  be  intrusted  to  servants,  and  any  neg- 
lect in  the  performance  of  this  service  Is 
the  negligence  of  a  servant.  McGee  v.  Bos- 
ton Cordage  Co.,  139  Mass.  445,  1  N.  E.  745. 
But  in  cases  where  skill  and  practical  knowl- 
edge are  required  in  keeping  machinery  In 
a  reasonable  condition  as  to  saiety,  beyond 
what  is  needed  in  operating  it,  it  is  the 
duty  of  the  employer  to  supply  the  necessary 
intelllgehce,  skill,  and  experience  in  the 
care  and  inspection  of  the  machinery  to 
protect  the  servant  from  injury;  and  for 
any  failure  to  exercise  proper  care  and  skill 
the  employer  is  accountable. 

"The  question  who  are  fellow  servants, 
within  the  rule  exempting  the  employer 
from  the  consequences  of  the  negligence  of 
fellow  servants,  is  not  ordinarily  determin- 
ed by  rank  or  grade  of  service,  but  by  the 
character  of  the  service  performed  or  acts 
complained  of.  As  a  general  rule,  those  do- 
ing the  work  of  a  servant  are  fellow  serv- 
ants, whatever  their  grade  of  service;  and 
a  servant,  of  whatever  rank,  charged  with 
the  performance  of  the  master's  duty  to- 
wards his  servants.  Is,  as  to  the  discharge 
of  that  duty,  a  vice  principal,  for  whose 
acts  and  neglects  the  master  is  responsible, 
because  he  has  invested  him  with  the  re- 
sponsibility of  doing  that  which  the  master 
is  bound  to  have  carefully  performed.  Moy- 
nlhan  v.  Hills  Co.  146  Mass.  586,  693,  16 
N.  E.  574,  4  Am.  St.  Rep.  348;  Daley  v. 
Railroad,  147  Mass.  101,  114.  16  N.  E.  690; 
Booth  V.  Railroad,  73  N.  T.  38,  29  Am.  Rep. 
97;  Fuller  v.  Jewett,  80  N.  Y.  46.  36  Am. 
Rep.  575;  Davis  v.  Railroad,  55  Vt  84,  45 
Am.  Rep.  590 ;  Tiemey  v.  Railway,  33  Minn. 
311.  23  N.  W.  229,  53  Am.  Rep.  35;  Cin- 
cinnati, etc..  Railroad  Co.  v.  McMullen, 
117  Ind.  439,  20  N.  B.  287,  10  Am.  St.  Rep. 
67;  Ell  V.  Railroad,  1  N.  D.  336,  48  N.  W. 
222,  12  L.  R.  A.  97,  26  Am.  8t.  Rep.  621; 
Dayharsh  v.  Railroad,  103  Mo.  570,  15 
S.  W.  554,  23  Am.  St.  Rep.  900.  The  test 
whether  the  plaintiff  and  Burke  were  fellow 
servants  was  not  whether  they  were  en- 
gaged in  the  common  employment  of  manu- 
facturing cotton  cloth  under  the  same  gen- 
eral control  and  paid  by  the  same  principal, 
but  whether  Burke  represented  the  defend- 
ants in  the  responsibility  or  performance 
of  any  duty  which  they  owed  to  the  plain- 
tiff. It  was  the  duty  of  the  defendants  to 
furnish  suitable  machinery  and  ke^^p  It  in 
I  suitable   condition   for   the   plaintUTs    use. 
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The  <tnt7  of  keeping  tbe  looma  to  proper  re- 
pair required  experience  and  tbe  exercise 
of  mecbanlcal  skill,  and  was  ea|>e<>lally  In- 
trusted to  Burke;  and  so  far  as  the  dis- 
charge of  that  duty  was  concerned  Burke 
represented  tbe  defendants,  and  any  negli- 
gence on  bis  part  in  the  performance  of 
that  duty  was  the  negligence  of  the  defend- 
ants. It  la  Immaterial  that  Burke  exercised 
no  control  or  authority  over  tbe  plaintiff. 
The  negligence  of  the  defendants  complained 
of  was  uut  In  ordering  tbe  plaintiff  into  a 
place  of  danger,  but  In  falling  to  use  ordi- 
nary care  to  prevent  the  exposure  of  the 
plaintiff  to  unusual  hazard  in  her  ordinary 
employment" 

Tbe  fourth  and  fifth  exceptions  are  orer- 
mled.  Tbe  instructions  called  -for  were 
not  applicable  to  the  imdlsputed  testimony 
In  the  case. 

The  sixth  exception  Is  to  the  refusal  of 
tbe  court  to  instruct  tbe  Jury:  "That  the 
plaintiff,  baring  been  guilty  of  contributory 
negligence  in  voluntarily  placing  himself 
(herself)  in  a  place  of  danger  cannot  recoT- 
er."  The  charge  was  properly  refused,  the 
Judge  baring  properly  instructed  tbe  Jury: 
'^ow,  then,  that  is  a  question  of  fact  for 
yon  whether  or  not  under  these  circum- 
stances she  assumed  a  risk  there  which  she 
ought  not  to  assume,  whether  she  put  her- 
self In  a  place  of  danger.  If  sbe  did,  if 
she  put  herself  there  without  any  excuse 
for  it  without  any  reason  for  it.  why  then 
■be  has  got  to  take  the  loss  that  falls  on 
ber.  If  that  is  the  case.  •  •  *  That  is  a 
question  for  you  to  pass  on." 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court,  with  direction  to  enter  Judgment  on 
the  verdict 

(*  Fan.  SSO 

VALENTB  T.  AMERICAN  BRIDGE  CO. 

(Snperior  Court  of  Delaware.     New  Castle. 
June  10,  1907.) 

1.  MaSTEI  and   SBBVANT  (I  184*)— IHJOBT  lo 

Servant— LiABiLiTT  of  Master. 

The  mere  fact  that  tbe  master  put  an  Itali- 
an servant  who  did  not  understand 'English  to 
worl:  under  the  charge  of  people  who  did  not 
undentand  Itnlian  would  not  be  negligence,  ren- 
dering the  master  liable  for  an  injury  to  the  serr- 
ant  while  at  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  134.*] 

2.  Mastbb  akd  SEBrANT  (I  1T7*)  —  Safe 
Place  to  Wobk  —  Appi.icatio.v  ok  Rttlb  — 
Place  Made  Unsafe  by  Coemplot6s. 

The  riile  milking'  a  master  liable  for  fail- 
ate  to  furnish  the  servant  a  safe  place  to  work 
does  not  apply  to  a  place  made  unsafe  by  acta  of 
coemploy^. 

fEM.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  t  177.*] 
&  Mastbb  Ann  Sutaiit  (|  141*)— Duty  to 

Make  Rducs. 

A  master  cannot  be  held  liable  for  an  in- 
jury to  a  servant  fbr  negligence  in  failing  to 


make  rules  for  the  conduct  of  its  bnslness,  whet* 
it  does  not  appear  that  the  injuiy  resulted  from 
the  absence  of  rules. 

[Ed.  Note.— For  other  cases,  see  Master  antf 
Servant,  Cent  Dig.  {  289;  Dec.  Dig.  {  141.*]' 

4.  Masteb  and  Srbvant  ({  260*)  —  Injubiss 
to  Sebvant  — Pleadino  — SumciENOT  ov 

AVEBMENTS. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  a  count  alleging  linbillty  of  the 
master  for  failure  to  employ  a  sufficient  number 
of  fellow  servants  to  assist  in  the  work  need  not 
allege  tbe  ignorance  of  the  injured  servant  of 
the  risk. 

(Ed.  Note.— For  other  esses,  see  Master  and 
Servant  Cent  Dig.  f  846;  Dec  Dig.  i  2iXI.*l' 

5.  Masteb  and  Sebvant  (|  101*)— Safk  Pi.AqB 
TO  Work. 

A  master  must  famish  his  servant  with  ■• 
place  in  or  upon  which  to  work  re:iBonabIy  safe 
and  adapted  to  the  purpose  of  the  employment 
but  the  place  fumisned  need  not  be  the  safest 
or  the  best  * 

[Ed.  Note.— For  other  cases,  see  Master  ana 
Servant  Cent  Dig.  f  179;  Dec.  Dig.  {  101.*]  • 

6.  Mastke  and  Sbkvant  (J  141*)- Duty  0» 
Masteb  to  Make  Rules. 

A  master  must  promulgate  rules  for  the 
government  and  protection  of  his  servauts  in 
operating  his  business,  where  tlie  extent  of  it 
exceeds  the  limits  of  his  personal  supervisionj 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  283 ;  Dec.  Dig.  i  141.*] 

7.  Mabtcb  and  Servant  ({{  103,  133*)— Dki.- 

XOATION   OF  DdTT. 

A  master  cannot  delegate  to  another  his 
duties  to  furnish  a  safe  place  to  work  and  to 
make  rules  for  government  of  his  servonts,  and 
thereby  escape  liability  for  the  nonperformance 
of  them.  < 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ii  17S,  268;  Dec.  Dig.  ft 
103.  133.*] 

&  Masteb  and  Sebtart  (|  163*)— Dutt  to 

INSTBUCT  Sebvant. 

If  a  servant  is  Inexperienced  and  nnab- 
qnalnted  with  the  dangers  incident  to  the  eiA- 
ployment  it  Is  the  master's  duty  to  instruct  blm 
and  warn  him  against  the  dangers  of  the  enk- 
ployment;  but  the  master  may,  in  the  absence  6f 
knowledge  to  the  contrary,  assume  that  tbe.seHr- 
ant  has  the  knowledge  and  disoemment  which 
a  person  of  bis  age  and  Intelligence  ordinarily 
possesses. 

{Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  S14,  317 ;  Dec.  Dig.  ,f 
153.*] 

9.  Masteb  and  Sebvant  ({{  203,  210*)— III- 
JURIES  TO  Sebvant— ASSUMED  Risks. 

A  servant  assumes  all  the  ordinary  risks 
incident  to  the  employment,  including  the  negli- 
gence of  a  fellow  servant  In  the  same  general 
employment,  but  does  not  assume  any  risk  as 
to  the  primary  duties  imposed  upon  the  master. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  538-M3,  5C7-573;  Dee. 
Dig.  M  203,  216.*] 

10.  Master  and  Sebvant  (S|  101,  229*)— In- 
juries to  Servant— Liability  of  Masteb 

— INSUBEB  OF  SEBVANT'S  SAFETY. 

A  master  who  has  performed  the  primai^y 
duties  required  of  him  Is  not  an  insurer  of  the 
safety  of  a  servant  and  the  servant  must  ezef- 
cise  dne  care  to  avoid  dangers  and  risks  of  iii- 
jories  incident  ,to  the  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  it  172,  674;  Dec.  Dig.  U 
101,  229.  •!  ^ 
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IL  Neouoknck   (II    121,    184*)  —  PusuKP- 

TIONS— Prepondebarcb  or  Evidencc. 
NeKligence  is  never  presumed,  but  must  be 
proved  by  a  preponderaoce  of  evidence  bj  the 
party  alleging  it. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  Sl  217-220,  287 ;  Dec.  Dig.  {|  121. 

12.  Neolioenct  (I  1*)— Defiwitioh. 

Kegligence  in  a  legal  sense  is  the  failure 
to  observe,  for  the  protection  of  the  interests 
of  another  person,  that  degree  of  care  which  the 
circumstances  justly  demand,  whereby  auch  oth- 
er person  suffers  injury. 

[Ed.  Note.— For  other  caaea,  MO  N^ligence, 
Cent  Dig.  |  1 ;  Dec  Dig.  I  1.* 

For  Other  definitions,  see  Words  and  Phrases, 
toL  6,  pp.  4743-4763;  vol.  8,  pp.  7729-7731.] 

18.  Mastbb  ahd  Servaitt  (|  265*)— In^ubieb 
TO     Sbbvant— Actions— MEOLiosNCB—Bra- 
<   BEN  or  Pboof. 

For  •  servant  to  recover  for  Injuries  al- 
leged to  result  from  the  master's  negligence,  he 
must  prove  that  tha  injuries  resulted  from  the 
master's  negligence  and  that  at  the  time  of  the 
injuries  be  was  without  fault  or  negligence 
which  proximately  contributed  to  them. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  877-808;  Dec.  Dig.  { 
2G5.*] 

14k  Tbial  (I  140*)  — QinssTiON  foe  Jitst  — 

',     CBEnlBILITT   or    WITNESSES. 

The  Jury  are  the  exclusive  Jodgea  of  the 
credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  334,  835;  Dec.  Dig.  |  140.*] 

16.  Tbtai,  (f   130*)  —  QuEsnoH  tob  Jost  — 

Weiobt  or  Evidence. 

The  jury  are  the  ezcInaiTe  Judge*  of  the 
weight  of  testimony. 

lEd.  Note.— For  other  cases,  see  Trial.  Pent. 
IMg.  II  3.S2, 333.  33S-341, 365 ;  Dec.  Dig.  1 139.*] 
16.  Damaobs  (I  95*)— MbabubboPebsokai. 

Injuries. 

The  measure  of  damages  for  personal  in- 
juries to  a  servant  ia  such  a  reasonable  sum  as 
will  compensate  him  for  hia  injuries,  including 
his  loss  of  time  and  wages,  hia  past  pain  and 
suffering,  and  such  as  he  may  undergo  in  the 
future,  and  for  such  permanent  injuries  aa  ho 
may  have  sustained,  aa  well  aa  any  pecuniary 
loaa'from  disability  to  earn  a  living. 

[E<d.  Note. — For  other  cases,  see  Damagea, 
Cent  Dig.  ||  222-229;  Dec  Dig.  |  95.*] 

Personal  Injnrj  sctlon  by  Francesco  Va- 
lente  against  the  American  Bridge  Company. 
Verdict  for  plaintiff. 

Judgment  reversed,  78  Atl.  400. 

Argued  before  LORE,  O.  J^  and  eRUBB 
«nd  PENNEWILL,  JJ. 

Leonard  B.  Wales,  for  plaintiff.  William 
&  Hilles,  for  defendant 

PlalntifTs  declaration  consisted  of  four 
counts.    The  first  count  was  aa  follows: 

"(1)  For  that,  whereas,  heretofore,  to  wit, 
at  the  time  of  the  happening  of  the  grievan- 
ces hereinafter  mentioned,  the  said  defendant 
was  and  still  is  a  corporation  existing  under 
the  laws  of  the  state  of  New  Jersey,  and  as 
such  corporation  operated  and  carried  on  a 
certain  mill  and  manufacturing  establish- 
ment. In  New  Castle  county  and  state  of 
Delaware   aforesaid,   for   the   manufacture, 


inter  alia,  of  bridges,  bridge  material,  aiM!! 
structural  iron  work,  and  the  said  plaintiff, 
at  the  time  aforesaid,  was  employed  by  the 
defendant  as  a  workman  in  its  said  business ; 
that  while  so  employed  it  became  and  waa 
the  duty  of  the  said  defendant  not  to  sub- 
ject the  said  plaintiff.  In  the  course  of  bis 
employment,  to  any  risks  against  which  be 
could  be  guarded  by  reasonable  diligence  on 
the  part  of  the  said  defendant,  yet  the  said 
defendant,  not  regarding  its  duty  in  that  be- 
half on  the  18th  day  of  July,  A.  D.  1906,  at 
the  county  aforesaid,  negligently  and  care- 
lessly ordered  and  directed  the  said  plalntlS 
(who  was  then  and  there,  to  the  knowledge 
of  said  defendant,  an  Italian,  unacquainted 
with  and  unable  to  speak  or  to  understand 
the  English  language,  and  without  previous 
knowledge  or  Instruction  in  snch  line  of  em- 
ployment), to  work  on  a  certain  railroad  car, 
commonly  known  as  a  'gondola  car,'  painting 
certain  long  and  heavy  beams  or  pieces  of 
structural  iron  at  the  same  time  said  car  was 
being  loaded  with  like  heavy  beams  or  pieces 
of  structural  iron  by  certain  other  empioyM 
of  the  said  defendant,  said  last-maitioned 
employes  using,  by  its  order  and  dlrectioii, 
for  such  purpose,  two  certain  wheel  pulleys 
or  troUey  cranes,  each  with  heavy  iron  cbaios 
and  a  hook  thereto  attached,  composing  the 
sling  in  which  the  heavy  beams  or  pieces  of 
structural  iron  were  successively  fastened 
and  afterwards  moved  and  conducted  oyer 
toward  and  placed  upon  said  car,  said  pai> 
leys  or  cranes  being  suspended  from  and  ad- 
Justed  to  run  along  a  beam  or.  girder  In  tbo 
roof  of  the  defendant's  mill,-  and  being  oper- 
ated wholly  by  hand ;  that  the  other  said  em- 
ployes then  and  there  engaged  in  loading  said 
car,  by  means  of  the  pulleys  or  cranes,  in  the 
manner  aforesaid,  were  unable  to  speak  or  to 
understand  the  Italian  language,  all  of  which 
said  several  premises  being  well  known  to  the 
said  defendant  And  the  said  plaintiff  avers 
that  while  he  was  at  work  as  aforesaid  on 
said  railroad  oar,  in  the  diligent  discharge  of 
his  duties  in  obedience  to  the  order  and  direc- 
tion of  the  defendant,  and  while  In  the  exer- 
cise of  due  care  and  caution  on  his  part,  and 
Ignorant  of  the  risk  or  danger  to  which  he 
was  subjected,  be  was  painting  a  certain 
beam  or  piece  of  structural  iron,  with  Itls 
back  toward  the  other  said  employes,  who 
were  engaged  In  loading  said  railroad  car  in 
the  manner  aforesaid,  a  certain  other  heavy 
beam  or  piece  of  structural  iron,  after  t>elDg 
by  them  then  and  there  conducted  and  car- 
ried by  means  of  said  pulleys  or  cranes  over 
said  railroad  car  from  a  point  in  the  rear  of 
the  said  plaintiff,  escaped  from  the  manage- 
ment and  control  of  the  said  employee  In 
charge  of  the  same,  and  without  any  notice 
or  warning  given  to  the  said  plaintiff  by  the 
said' defendant  of  its  approach,  and  withont 
any  opportunity  on  the  part  of  the  plaintiff 
to  avoid  being  injured  iher^by,  said  heavy 
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beam  or  piece  of  Btrvctural  iron  became  and 
was  suddenly  loosened  or  detached  from  tbe 
Bllngs  In  -which  It  was  fastened,  and  fell 
dowq  upon  and  struck  against  the  right  foot 
of  tlie  said  plaintiff,  and  thereby  his  right 
foot  was  so  crushed  and  injured  that  it  was 
necessary  afterwards  to  amputate  the  same, 
and  by  means  of  the  premises,  tbe  said  plaln- 
tift  was  crippled  for  life,  and  otherwise 
crushed  and  injured,  and  made  sick,  sore, 
lame,  and  disordered,  whereby  tbe  said  plain- 
tiff also  suffered  very  great  pain  for  a  long 
time  thereafter,  to  wit,  hitherto,  and  by  rea- 
son of  the  premises  hath  been  prevented 
from  tlie  time  of  his  injuries  aforesaid  hith- 
erto, and  will  be  prevented  during  bis  life, 
from  doing  and  performing  work  and  labor 
for  bis  support,  and  was  obliged  to  lay  out 
and  expend  large  sums  of  money,  to  wit,  tbe 
sum  of  five  hundred  dollars  ($500),  and  be- 
came and  was  liable  for  the  payment  of  oth- 
er sums  of  money  in  and  about  the  treatment 
and  endeavoring  to  be  healed  of  the  injuries 
aforesaid,  to  the  damage  of  the  salQ  plaintiff 
is  the  sum  of  ten  thousand  dollars  ($10,000), 
and  tlierefore  he  brings  his  suit,"  etc. 

In  the  second  count  the  negligence  of  the 
defendant  was  alleged  as  follows: 

"That  tbe  said  defendant  then  and  there 
owed  to  the  said  plaintiff,  ,wbile  in  Its  em- 
ploy, tbe  duty  to  furnish  him  with  a  reason- 
ably safe  place  in  which  to  work,  yet  the 
said  defendant,  not  regarding  Its  duty  in  that 
behalf,  negligently  and  carelessly  failed  to 
provide  the  plaintiff  with  a  reasonably  safe 
place  In  which  to  work,  but  negligently  and 
carelessly  placed  him.  in  a  position  of  great 
danger.  In  that  on  or  about  the  18th  day  of 
July,  A.  D.  1906,  by  the  order  and  direction 
of  the  said  defendant,  the  plaintiff  was  re- 
moved and  transferred  from  the  work  for 
which  he  was  originally  engaged,  under  an 
Italian  foreman  or  boss,  as  a  trench  digger, 
and  set  to  work  under  a  foreman  or  boss 
who  did  not  know  or  understand  tbe  Italian 
language,  painting  long  and  heavy  beams  or 
pieces  of  structural  iron,  without  any  pre- 
vious instruction  being  given  to  said  plain- 
tiff as  to  his  duties  in  connection  with  such 
work,  and  also  without  having  any  notice  or 
wamlog  from  the  defendant  of  the  risks  and 
dangers  incident  thereto.  And  the  said 
plaintiff  avers  that  on  tbe  day  and  year 
aforesaid,  while  he  was  at  work  in  the  main 
or  'bridge  shop,'  in  obedience  to  the  order 
and  direction  of  tbe  defendant,  on  a  railroad 
car  wblch  was  of  tbe  kind  commonly  known 
as  a  'gondola  car,'  Ignorant  of  any  risk  or 
danger,  and  in  the  exercise  of  due  care  and 
caution  on  bis  part  was  painting  a  certain 
hea.v  beam  or  pi^rc  of  etmotnral  iron,  cer- 
tain oOier  employes,  by  tbe  order  and  direc- 
tion of  tbe  defendant,"  etc.,  was  injured  as 
aforesaid. 

Tbe  tbird  count  made  the  following  alle- 
gatii.118  as  to  defendant's  negligence: 

"That  to  the  plaintiff,  while  so  employed 
as  aforesaid  on  said  railroad  car,  while  the 


same  was  being  loaded  In  tbe  manner  afore- 
said, the  defendant  owed  the  duty  of  pro- 
viding an  adequate  number  of  competent  fel- 
low servants  to  assist  in  the  proper  handling 
and  management  of  said  lieams  or  pieces 
of  structural  iron,  yet  the  said  defendant,  not 
regarding  its  said  duty  in  that  behalf,  neg- 
ligently and  carelessly  omitted  to  employ  a 
sufficient  number  of  competent  fellow  serv- 
ants, but  had  then  and  there  only  four  men 
to  assist  in  tbe  work  aforesaid,  so  that  on 
the  IStb  day  of  July,  A.  D.  1906,  at  the 
county  of  New  Castle  aforesaid,  while  tbe 
plaintiff  was  at  work  on  said  railroad  car. 
In  obedience  to  the  order  and  direction  of 
said  defendant,  and  in  tbe  exercise  of  due 
care  and  caution  on  his  part,  a  certain  long 
and  heavy  beam  or  piece  of  structural  iron, 
of  very  great  size  and  weight,  then  and  there 
being  conducted,  by  means  of  tbe  pulleys  or 
cranes  aforesaid,  from  a  point  in  said  mill 
In  the  rear  of  the  said  plaintiff,  and  with- 
out any  notice  or  knowledge  on  his  part  of 
its  approach,  by  reason  of  the  inadequate 
number  of  employes  In  charge  of  the  same 
during  the  time  aforesaid,  escaped  from 
tbelr  control  and  management  when  and  as 
soon  as  it  reached  a  point  over  said  car 
where  tbe  plaintiff  was  at  work,  and,  sud- 
denly becoming  loosened  or  detached  from 
the  slings  in  which  it  had  been  placed  or 
fastened,  fell  down  upon  and  one  end  there- 
of struck  against  tbe  right  foot  of  the  satd , 
plaintiff,  badly  crusbing  and  injuring  tbe 
same,",  etc. 

Tbe  fourth  count  alleged  the  defendaof s 
negligence  as  follows: 

"(4)  •.  •  *  That  to  the  plaintiff,  wbtte 
so  employed,  tte  defendant  owed  the  duty . 
of  making  and  promulgating  proper  rules 
and  regulations  for  the  government  of  him- 
self and  other  fellow  servants  of  the  said  de- 
fendant in  the  operation  of  the-  said  busi- 
ness, tbe  same  being  of  such  a  dangerous 
and  complex  nature  as  to  reasonably  re- 
quire such  rules  and  regulations,  partlenlarly 
with  respect  to  the  Instmctions  to  be  gtven 
to  such  employes  as  were  foreigners,  and 
unable  to  speak  or  to  understand  tbe  Eng- 
lish language,  and  also  in  relatiou  to  placing 
them  at  work  under  foremen  or  bosses  and 
with  fellow  laborers  or  employes  who  could 
not  speak  or  understand  the  language  fa- 
miliar to  such  foreign  workmen  or  employes, 
yet  tbe  said  defendant,  not  regarding  its  said 
duty  In  that  behalf,  on  the  18th  day  of  Ju- 
ly, A.  D.  1906,  had  not  made  or  promulgated 
any  such  rules  as  aforesaid,  and  by  reason 
thereof,  on  the  day  and  year  last  aforesaid, 
at  the  county  aforesaid,  the  said  defendant 
negligently  and  carelessly  conducted  and 
carried,  by  means  of  certain  wheel  pulleys 
or  trolley  cranes,  each  suspended  from  and 
adjusted  to  run  along  a  beam  or  girder  In 
tbe  roof  of  its  said  mill,  a  certain  long  and 
heavy  beam  or  piece  of  structural  iron,  from 
a  point  on  the  floor  of  said  mill,  over  and 
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towards  a  railroad  car,  commonly  known  as 
a  'gondola  car,'  upon  which  said  Iron  beam 
was  to  be  loaded,  and  also  upon  which  he, 
the  said  plaintiff,  was  then  and  there  at 
work  by  the  order  and  direction  of  the  said 
defendant,  in  tbe  exercise  of  due  care  and 
caution  on  his  part,  and  unaware  of  the  ap- 
proach from  behind  him  of  the  pulleys  or 
cranes  aforesaid,  supporting  and  carrying 
said  heavy  Iron  beam;  that  as  said  pulleys 
or  cranes  carrying  said  heavy  Iron  beam 
reached  a  point  over  the  car  on  which  the 
said  plaiiitlfr  was  at  work,  by  and  through 
tbe  carelessness  and  negligence  of  the  said 
defendant  in  not  making  and  promulgating 
proper  rules  and  regulations  as  aforesaid, 
the  said  plaintiff  had  no  notice  or  warning 
of  approaching  danger  and  an  opportunity 
to  avoid  being  injured,  and  said  iron  beam 
suddenly  becoming  loosened  and  detached 
from  the  slings  In  which  it  was  fastened,  fell 
down  upon  and  one  end  thereof  struck 
against  the  right  foot  of  the  said  plaintiff, 
and  thereby  It  became  and  was  so  badly 
crushed  and  Injured  that  It  was  necessary 
afterwards  to  amputate  the  same,  and  by 
means  of  the  premises  the  said  plaintiff 
was  crippled  for  life,"  etc. 

Mr.  Hllles,  for  defendant,  filed  tbe  follow- 
ing demurrers  to  the  above  declaration: 

"As  to  the  first  and  second  counts.  (1) 
That  it  does  not  appear  wherein  the  said  de- 
fendant Is  claimed  to  have  been  negligent. 
(2)  There  is  no  charge  of  negligence  against 
the  said  defendant  set  forth  in  the  said 
count 

"As  to  tbe  third  count:  (1)  It  does  not 
appear  therefrom  wherein  the  said  defend- 
ant Is  alleged  to  be  negligent.  (2)  It  does 
not  appear  therefrom  how  many  employ(^s 
should  have  been  engaged  In  the  work  then 
being  done  by  the  said  defendant  It  does- 
not  appear  -  therefrom  how  many  employ^ 
were  engaged  by  the  said  defendant  (8)  It 
does  not  appear  therefrom  that  the  said 
plaintiff  was  Ignorant  of  the  risks,  If  any,  to 
which  he  was  subjected  by  reason  of  the 
alleged  insuffldency  of  the  number  of  em- 
ployes of  tbe  said  defendant  engaged  in  the 
work  aforesaid. 

"As  to  the  fourth  count;  (1)  That  the 
said  count  is  double.  (2)  It  does  not  appear 
therefrom  what  rules  or  regulations  the  said 
defendant  should  have  promulgated  and  en- 
forced. (3)  It  does  not  appear  therefrom 
that  the  accident  was  due  to  a  failure  of  the 
■  said  defendant  to  promulgate  rules  and  reg- 
ulations. (4)  That  there  is  no  negligence 
charged  In  the  said  count  as  against  the  said 
defendant" 

Mr.  Wales,  for  plaintiff,  In  support  of  the 
narr.,  contended: 

"(1)  Tbe  first  count  alleges  a  distinct 
breach  of  duty  Imposed  by  law  on  the  de- 
fendant, namely,  not  subjecting  the  plaintiff 
to  a  risk  against  which  he  could  have  been 
guarded  by   reasonable  diligence,  auU  the 


count  fully  describes  the  n^llgent  acts  con- 
nected with  tbe  alleged  breach.  Donoboe 
V.  Railway  Co.,  4  PennewlU.  56.  55  AtL  1011; 
Jones  V.  Railway  Co.,  4  PennewlU,  201.  53 
Atl.  1065;  Coughlin  ▼.  Blumenthal  (C.  C.) 
96  Fed.  920. 

"(2)  The  second  count  charges  the  defend- 
ant with  the  duty  of  furnishing  tbe  plain- 
tiff a  reasonably  safe  place  in  which  to 
work,  and  alleges  a  violation  of  this  duty 
by  the  defendant  with  the  particular  facta 
and  circumstances.  Negligence  is  clearly 
charged.    Authorities  supra. 

"(3)  The  gravamen  of  tbe  complaint  in 
the  third  count  Is  the  failure  ou  the  part  of 
the  defendant  to  employ  a  sufficient  number 
of  competent  fellow  servants.  It  is  not  nec- 
essary for  the  plaintiff  to  specify  how 
many  employes  ^ould  have  been  engaged 
tai  the  work  at  tbe  time  the  injury  occurred. 
A  pleader  is  not  bound  to  set  forth  facts 
or  circumstauces  the  knowledge  of  which 
Is  more  properly  or  peculiarly  in  tbe  oppo- 
site party,  or  detail  the  circumstances  mi- 
nutely. Tbe  defendant  is  Informed  with 
reasonable  certainty  of  what  is  proposed'  to 
be  proved,  and  has  a  fair  opportunity  to 
meet  facts  alleged  in  preparing  its  defense. 
King  V.  Railway  Co.,  1  PennewlU,  452,  41 
Atl.  975;  Jones  v.  Railway  Co.,  4  Penne- 
wlU, 201,  53  Atl.  1065.  The  generaUy  ac- 
cepted doctrine  does  not  require  an  Injui^ 
ed  employe,  in  addition  to  charging  specific 
negligence,  to  allege  that  be  was  Ignorant 
of  the  risk  or  did  not  know  tbe  condition 
of  the  defective  instrumentality.  2  Labatt 
on  M.  &  S.  (  857,  and  cases  cited. 

"(4)  A  count  is  double  only  when  It  al- 
leges several  distinct  and  Independent 
breaches  of  duty.  Mere  diversity  of  facts 
will  not  render  It  double,  when  all  of  tbe 
facts  taken  together  tend  to  the  statement  of 
one  point  or  ground  of  recovery.  Mullin  ▼. 
Blumenthal,  1  PennewlU,  476,  42  AU.  175; 
Jarman  v.  Windsor,  2  Har.  162;  2  Labatt 
on  M.  &  S.  S  861 ;  7  Ency.  of  PI.  &  Pr.  237. 
238.  A  plaintiff  is  not  required  to  specify  In 
bis  declaration  any  particular  rule  which 
in  bis  view  should  have  been  made.  Cough- 
lin V.  Blumenthal  (G.  C.)  96  Fed.  920.  The 
fourth  count  alleges  the  defendant's  faUure 
to  make  and  promulgate  proper  rules,  and 
sets  forth  in  what  respect  such  rules  were 
lacking,  and  also  charges  that  by  reason  of 
such  failure  and  neglect  on  the  part  of  the 
defendant  Injury  occurred.  Negligence  conid 
not  be  more  specifically  charged." 

LORE,  O.  J.  After '  careful  considera- 
tion of  tbe  demurrers  filed  to  the  declara- 
tion in  this  case,  and  the  arguments  of  coun- 
sel, tbe  court  have  reached  the  conclusion 
that  'the  demurrer  to  the  first  count  of  tbe 
declaration  should  be  sustained.  The  aver- 
ment of  negligence  therein  on  the  part  of 
the  defendant  company  seems  to  be  simply 
that  the  employ^,  who  was  an  ItaUan,  did 
not  understand  Eugllsh  and  was  put  under 
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the  charge  of  people  who  did  not  understand 
Italian. 

The  second  count  embraces  the  averment 
of  an  unsafe  place,  and  we  thmk  the  spec- ; 
Iflcatlons  therein  are  not  sucb  employments 
as  an  unsafe  place  would  enter  Into  at  all, . 
and  therefore  sustain  the  demurrer  to  that ! 
count.  I 

In  the'  fourth  count  the  charge  is  that 
there  were  no  sufficient  rules  published. 
In  the  specifications  there  tbe  plaintiff  does 
not  rely  broadly  upon  the  fact  that  there 
were  no  proper  rules,  but  upon  other  mat- 
ters, and  therefore  we  think  that  the  speci- 
fications fail  to  show  that  any  Injury  reiiult- 
ed  from  tbe  absence  of  rules.  We  sustain 
the  demurrer  to  tbe  fourth  count  | 

In  the  third  count  It  is  avored,  however, 
that  the  Injury  resulted  from  a  failure  on 
the  part  of  the  defendant  to  empioy  a  sutti- . 
dent  number  of  competent  fellow  servants  i 
to  assist  In  tbe  work  that  was  being  done. ' 
We  think,  with  respect  to  that  count,  tlint 
the  demurrer  should  b«  overruled.     We  do 
not  think  that  it  is  absolutely  necessary  that 
tbe  Ignorance  of  the  employ^  of  the  risk 
should  be  averred. 

The  declaration  was  thereupon  amended 
In  accordance  with  the  above  rulings.  niiJ 
the  case  was  tried  at  tbe  January  term, 
1908,  before  Associate  Judges  SFRUANCIii 
and  BOYCK. 

BOTCB,  J.  (charging  the  Jury).  Franr^s- 
CO  Valente,  the  plaintiff  In  this  action,  seeks 
to  recover  from  the  American  Bridge  Com- 
pany, the  defendant,  damages  for  personal 
injuries  which.  It  is  alleged,  were  occn!<lon- 
ed  by  reason  of  the  negligence  of  the  defend- 
ant company,  on  the  18th  day  of  Jiil.v,  -A. 
D.  1906,  while  at  work  for  the  defendant 
CQmpany  on  a  gondola  car  at  Eidge  Moor, 
near  this  city.  Tbe  plaintiff,  by  tbe  several 
counts  relied  on  In  his  declaration,  charges 
substantially  (1)  that  the  defendant  company 
negligently  subjected  him  to  unnecessary 
dangers  and  risks,  against  which  be  could 
have  been  guarded  by  reasonable  diligence 
on  the  part  of  the  company;  (2)  that  it  neg- 
ligently failed  to  provide  him  with  a  rea- 
sonably safe  place  in  which  to  work;  (3) 
that  It  negligently  failed  to  make  and  pro- 
mulgate proper  rules  for  the  government 
and  protection  of  its  employes;  and  (4) 
that  It  n^ligently  failed  to  reasonably  in- 
struct blm  as  to  his  duties  and  to  warn 
him  of  the  risks  and  dangers  connected 
therewith. 

The  plaintiff  Is  an  Italian,  and  It  Is  claim- 
ed that  he  is  unable  to  speak  or  understand 
the  English  language;  that  originally,  and 
for  about  a  month  and  half  previous  to  the 
time  of  the  accident,  he  had  been  employed 
by  the  defendant  as  a  laborer  for  outside 
work  under  an  Italian  foreman;  that  on  or 
about  tbe  18th  day  of  July  A.  D.  1906,  by 
direction  of  another  foreman,  he   was  set 


to-  work  on  a  gondola  car,  painting  a  long 
and  heavy  piece  of  structural  Iron  which 
had  been  placed  lengthwise  on  the  car; 
that  while  so  engaged,  in  obedience  to  his 
orders,  be  being  In  a  stooping  posture,  other 
employes  back  of  bim  undertook,  without 
notice  or  warning  to  him,  to  remove  and 
conduct  by  means  of  trolley  cranes  a  like 
heavy  piece  of  structural  iron  towards,  over, 
and  upon  said  car,  suddenly  striking  against 
the  frame  or  column  which  he  was  painting, 
und  caused  the  same  to  fall  over  and  upon 
his  right  foot,  and  so  crushed  and  injured 
It  as  that  it  was  afterwards  necessary  to 
amputate  It  It  is  claimed  that  the  plaintiff 
was,  at  the  time  of  the  accident,  in  the 
exercise  of  due  care  and  caution,  and  that 
he  was  ignorant  of  the  risks  and  dangers 
incident  to  the  work  In  which  he  was  then 
engaged. 

It  is  conceded  that  the  plaintiff  was  seri- 
ously Injured  on  the  said  18th  day  of  July, 
A.  D.  1906,  while  engaged  In  painting  an  iron 
column  which  had  been  placed  on  snid  car 
shortly  before  the  plaintiff  had  heen  directed 
to  go  on  the  car.  The  defendnnt  denies, 
however,  that  the  said  Injuries  were'  occa- 
sioned by  the  negligence  of  the  company,  and 
Insists  that  they  were  caused  by  one  or 
more  of  the  fellow  servants  of  the  plaintiff 
engaged  in  a  common  employment,  for  which 
it  is  contended  that  the  defendant  Is  not  le- 
gally liable. 

The  relation  existing  between  the  defend- 
ant company  and  the  plaintiff,  at  the  time  Of 
the  accident  was  that  of  master  and  serv- 
ant. The  primary  duties  of  the  master,  so 
far  as  the  pleadings  and  evidence  ta  this 
case  require  us  to  enumerate,  are  these: 
He  must  furnish  his  servant  with  a  reasona- 
bly safe  place  In  or  upon  which  to  work,  and 
promulgate  rules  for  the  government  and 
protection  of  his  servants  In  operating  his 
Inslness,  where  the  extent  of  It  exceeds  the 
limits  of  his  personal  supervision.  If  the 
muster  falls  to  observe  these  primary  duties 
Imposed  upon  him,  and  injury  results  to  his 
servant  for  such  failure,  without  the  fault  of 
the  servant,  he  will  be  liable  therefor  on  the 
ground  of  negligence;  and  he  cannot  dele- 
gate these  duties  to  another,  and  thereby  es- 
cape liability  for  the  nonperformance  of 
tliem.  it  the  servant  is  inexperienced  and  un- 
acquainted with  the  dangers  incident  to  the 
employment  in  which  he  is  about  to  engage, 
It  is  the  duty  of  the  master  to  give  him  prop- 
er instructions  as  to  the  employment  and 
to  warn  bim  against  Its  dangers.  The  master 
may.  In  giving  him  such  iuBtrnctlons  and 
warnings,  In  the  absence  of  knowledge  to  the 
contrary,  assume  that  the  servant  has  the 
knowledge  and  discernment  which  a  person 
of  his  age  and  Intelligence  ordinarily  pos- 


The  place  furnished  In  or  open  which  to 
work  need  not  be  the  safest  nor  the  best  It 
Is  suIBclent  if  it  be  reasonably  safe  and 
adapted  to  the  purpose  of  the  employment 
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The  servant  asstunes.  no  risk  whatever  aa  to 
the  primary  duties  Imposed  upon  the  master 
at  the. time  he  enters  upon  his  employment; 
but  he  does  assume  all  the  ordinary  risks  in- 
cident to  the  employment,  including  the  neg- 
ligence of  a  fellow  servant  in  the  same  gen- 
eral employment,  and  the  servant  is  required 
to  exercise  due  care  and  caution  in  the  course 
of  his  employment,  so  as  to  avoid  the  dan- 
gers and  risks  of  injuries  incident  thereto; 
for  the  master,  if  he  has  performed  the 
primary  duties  required  of  him,  is  not  an  In- 
snrer  <tf  the  safety  of  his  servant 

This  action  is  based  upon  the  alleged  negli- 
gence of  the  defendant-  The  burden  of  prov- 
ing such  negligence  is  cast  npon  the  plaln- 
tur,  and  It  must  be  proved  to  your  satisfac- 
tion by  a  preponderance  of  the  evidence;  for 
negligence  is  never  presumed.  Whether 
there  was  any  negligence,  at  the  time  of  the 
accident,  and  whose,  must  be  determined 
by  you  from  the  evidence,  under  all  the 
facts  and  circumstances  detailed  to  you  by 
the  witnesses.  Negligence,  in  a  legal  sense, 
has  been  defined  to  be  the  failure  to  observe 
for  the  protection  of  the  interests  of  another 
person  that  degree  of  care,  precaution,  and 
vigilance  which  the  circumstances  justly  de- 
mand, whereby  such  other  person  suftera  in- 
jury. To  entitle  the  plaintiff  to  recover  in 
tttis  action,  he  must  satisfy  yon  that  the  in- 
juries complained  of  resulted  from  the  negli- 
gence of  the  defendant,  and  that  at  the  time 
of  the  accident  he  was  without  any  fault  or 
negligence  which  proximately  entered  Into 
and  contributed  to  his  injuries;  for,  If  at 
that  time  his  negligence  did  proximately  con- 
tribute to  his  injuries,  it  would  defeat  Ills 
right  to  recover.  The  burden  of  proving  neg- 
ligence on  the -part  of  the  defendant  rests 
upon  the  plaintiff,  and  the  burden  of  proving 
negligence  on  the  part  of  the  plaintiff  rests 
upon  the  defendant 

We  have  been  requested  to  instruct  you  to 
render  a  verdict  for  the  defendant  This  we 
decline  to  do;  and  we  submit  to  you  the 
question  whether,  under  the  evidence,  consld- 
^ed  in  connection  with  the  law  announced  to 
you  by  the  court,  your  verdict  should  be  for 
the  plaintiff  or  the  defendant.  In  endeavor- 
ing to  arrive  at  a  proper  verdict,  you  should 
determine  from  the  evidence  (1)  whether  the 
defendant  did  furnish  the  plaintiff  ■  with  a 
reasonably  safe  place  in  and  upon  which  to 
work,  and  (2)  whether  the  plaintiff,  by  reason 
of  ln«cperience,  inability  to  speak  or  under- 
stand the  English  language,  and  from  want 
of  proper  instructions,  was  in  fact  without 
knowledge  of  the  danger  attending  his  work 
on  the  car.  If  you  find  that  the  defendant 
did  not  furnish  the  plaintiff  with  a  reasona- 
bly safe  place  in  and  upon  which  to  work, 
or  that  the  defendant  did  not  properly  In- 
struct him  as  to  the  dangers  Incident  to  the 
employment,  and  that  the  injuries  to  the 
plaintiff    resulted    in    consequence    thereof, 


without  the  fault  or  negligence  of  the  plain- 
tiff contributing  thereto  at  the  time,  your 
verdict  should  be  for  the  plaintiff.  If,  on  the 
contrary,  you  find  that  the  defendant  met 
these  legal  requirements,  or,  falling  to  meet 
them,  or  any  of  them,  yet  if  the  plaintiff  did 
appreciate  the  danger  attending  his  work  on 
the  car,  and  that  at  the  time  of  the  acddmt 
he  was  not  In  the  exercise  of  that  degree  of 
care  and  caution  which  a  person  of  ordinary 
prudence  should  have  exercised  under  like 
circumstances,  your  verdict  Should  be  for  the 
defendant  For  if  the  plaintiff  knew,  or 
ought  to  have  known  by  the  exercise  of  rea- 
sonable care  and  attention,  tliat  servants  of 
the  company  were  engaged  tn  loading  the  car 
on  which  he  was  working,  and  if  he  knew 
or  ou^t  to  have  known  that  the  column 
which  he  was  painting,  if  struck  by  another 
column,  was  liable  to  fall,  he  assumed  the 
risk  or  danger  incident  thereto,  and  cannot 
recover,  r^ardless  of  any  question  of  the 
change  in  his  employment 

Ordinarily,  In  a  case  where  the  Jury  should 
find  that  the  defendant  had  provided  suita- 
ble and  proper  appliances  and  suitable  and 
competent  fellow  servants,  the  defendant 
would  not  be  liable  for  injuries  occasioned 
by  the  negligence  of  a  fellow  servant  in  the 
same  general  employment  We  submit  to 
your  determination  from  the  evidence  which 
you  have  heard  whether  the  persons  engaged 
in  loading  said  car  were  or  were  not  the 
fellow  servants  of  the  plaintiff,  engaged  In 
painting  the  iron  colnnm  which  was  first 
placed  on  said  car.  Tou  have  heard  the  tes- 
timony in  this  case.  You  are  the  exclusive 
Judges  of  the  credibility  of  the  witnesses  and 
of  the  weight  and  value  of  their  testimony. 
You  should  decide  this  case  in  favor  of  the 
plaintiff  or  the  defendant  according  as  you 
find  the  preponderance  or  greater  weight  of 
the  evidence. 

If  you  find  for  the  plaintiff,  the  measure  ot 
damages  would  be  such  reasonable  sum  as 
will  compensate  him  for  his  injuries,  includ- 
ing therein  bis  loss  of  time  and  wages,  his 
pain  and  suffering  in  the  past  and  such  as 
may  come  to  him  in  the  future,  and  for  such 
permanent  injuries  as  he  may  have  sustained, 
as  well  as  any  pecuniary  loss  from  disability 
to  earn  a  living  since  the  accident  or  in  the 
future  as  the  result  of  such  injuries. 

Verdict  for  plaintiff  for  $500. 


(7  Pen.  S70) 
AMERICAN  BRIDGE  OO.  T.  VALENTB: 
(Supreme  Court  of  Delaware.    Hay  24,  1909.) 

1.   Master  anb  Srbvant  (J  287*)  —  Tblimmt 

Servants— QuiaarrioN  or  Law. 

Where  the  facts  necessary  for  determining 
whether  certain  employes  are  fellow  servants 
are  undisputed,  the  question  is  one  of  law  for 
the  court 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  1062 ;  Dec  Dig.  S  287.«] 
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2.  Mabtbb  Aim  Sketamt  <f  106*) -^  Feuidw 

SEBVAIfTS— BXISTKNCB  OF    RELATION. 

If  an  injured  servant  and  bia  delinanent  co- 
cnploT^a  vere  at  the  time  of  the  accident  em- 
ployed by  a  common  master  and  engaged  in  a 
common  emplojment,  the  relation  of  fellow  serr- 
ants  eziated,   unless   the   servant   whose  negli- 

Ence  caused  the  injury  was  at  the  time  engaged 
'performlnc  one  of  the  piimaiy  duUea  of  the 
■laater. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Serrant,  Cent  Dig.  {  486;  Dec  Dig.  |  106.*] 

8.  Mabteb  akd  Skbvant  (I  187*)  — Fxixow 
Skbvartb— Common  EImflotmeht. 

Whether  an  employe  is  engaged  in  a  com- 
mon employment  with  other  coemploy^  so  as 
to  constitute  them  fellow  servants,  does  not  de- 
pend upon  the  grade  of  the  servant  in  the  mas- 
ter's employment,  nor  upon  the  time  he  has 
been  engaged  in  the  employment. 

[Ed.  Note.— For  other  cases,  ses  Master  and 
Servant,  Dec.  Dig.  |  187.*] 

4.  Mabteb  ahd  SEBTAira  (S  196*)  — Fellow 

Bebvartb. 

An  employs  engaged  in  painting  iron  col- 
nmns  for  shipment,  necessitating  his  going  up- 
on a  car  where  they  were  l>eiDg  loaded  to  paint 
the  parts  which  had  rested  upon  the  floor,  was  a 
fellow  servant  of  the  employes  engaged  in  load- 
ing the  columns ;  thev  all  t>eing  employed  by  the 
same  master,  apon  the  same  definite  object,  at 
the  same  time,  and  under  the  immediate  direc- 
tion of  the  same  foreman. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  486 ;  Dec.  Dig.  |  196.*] 

&  Mabteb  ard  Sebvaht  (|  206*)— Assitkf- 

noR  or  RISK. 

A  servant  holds  himself  oat  as  capable  of 
doiiff  the  work  he  undertakes  to  do,  and  as- 
sumes the  risks  incident  to  the  employment 

[E5d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  550;  Dec.  Dig.  {  206.*] 

6.  Mabteb  and  Servant  ({  155*)— Dutt  to 
Warn   Sebvant— Obvious  DANOKsa. 

The  duty  of  a  master  to  instruct  a  servant 
is  based  upon  the  assumption  that  the  master 
IKWsesses  some  knowledge  concerning  the  work 
and  its  dangers  that  the  servant  by  reason  of  ig- 
norance or  inexperience  does  not  possess,  and 
wliere  an  Italian  servant,  who.  though  ignorant 
of  the  English  language,  was  of  at  least  ordinary 
Intelligence,  was  directed  to  go  upon  a  car  and 
paint  iron  columns  which  were  bein^  loaded 
thereon  by  his  fellow  servants,  with  which  work 
he  was  not  entirely  unfamiliar,  having  been  en- 
gaged in  painting  different  objects  in  the  shop 
for  several  days,  and  was  in  even  a  better  posi- 
tion than  the  master  to  observe  the  danger  from 
other  columns  being  placed  on  the  car,  there 
being  no  latent  danger  in  the  situation,  the 
master  owed  him  no  duty  to  instruct  reelecting 
the  work  and  warn  of  its  dangers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  310;  Dec.  Dig.  {  155.*] 

7.  Mabteb  and  Sebvant  (|  216*)— Assumption 
or  Risk  — Neouobnce  or   Feixow  Sebv- 

ANTS. 

A  servant  assumes  the  risk  of  the  negli- 
gence of  bis  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  567-573;  Dec.  Dig.  | 

8.  Maotkb  and  Skbtant  (|  141*)— NEOKSsirr 
roB  Rules. 

When  an  employer's  bnsiness  is  so  large 
and  complicated  as  to  make  its  personal  su- 
pervision impossible,  it  is  its  duty  to  promulgate 
rules  goveminij;  the  conduct  of  the  business ;  but 
it  is  not  required  to  promulgate  rules  relating 
to  the  ordinary  details  of  the  business,  involv- 


ing work  of,*  simide  ekftraeter  and  well  nade» 
stood. 

[Ed.  Note.— For  other  cases,  see  Master'  and 
Servant  Cent  Dig.  {  288 ;  Dec.  Dig.  |  141.*] 

9.  Mabteb  and  Sebvant  (|  141*)— Injubt  to 
Servant  — NEOLiaENCX  —  FAiLUBE  to  Pbo- 
MULOATE  Rules. 

A  master  cannot  lie  held  negligent  in  fail- 
in/;  to  make  rules  respecting  work  in  connection 
with  which  a  servant  was  injured,  in  the  al^ 
sence  of  a  showing  that  the  work  was  of  a  chaiw 
acter  necessitating  a  rule  for  its  safe  perform- 
ance, or  a  showing  as  to  what  rules  were  neces- 
sary, or  that  the  absence  of  rules  was  the  cause 
of  toe  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C^nt  Dig.  i  28S;  Dec  Dig.  {  141.*] 

10.  Mabteb  and  Sebvant  (|  107*)  —  SAia 
Place  to  Wobk— Duty  to  Furnish. 

A  master  is  required  to  furnish  and  main- 
tain a  snfe  place  for  the  servant  to  work,  but 
is  not  liable  for  failure  to  perform  that  duty, 
where  a  place  perfectly  safe  in  itself  is  made 
unsafe  solely  by  negligence  of  fellow  servants  in 
carrying  out  the  details  of  the  master's  busi- 
ness ;  and  hence,  where  a  car  upon  which  a 
servant  was  put  to  work  painting  iron  columns 
was  safe  in  itself,  the  master  penonned  its  duty, 
though  the  place  was  rendered  dangerous  by  M- 
low  servants  who  were  loading  columns  on  the 
car  while  the  servant  was  at  work. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  i  107.*] 

Error  to  Superior  Court,  New  Castle  County. 

Personal  injury  action  by  Franceaco  Valen* 
te  against  the  American  Bridge  Company. 
Judgment  for  plaintiff  (T3  Atl.  393),  and  de- 
fendant brings  error.    Reversed. 

Argued  before  NICHOISON,  Ch.,  LORE, 
a  J.,  and  ORUBB  and  PENN'BWILL,  JJ. 

William  S.  Hllles,  for  plaintiff  in  error. 
Leonard  E.  Wales,  for  defendant  in  error. 

PENNBWII.Ii,  3.  The  defendant  to  error 
brought  an  action  In  the  court  below  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  neKllecnce  of  tba 
plaintiff  in  error.  There  la  practically  no  dis- 
pute respecting  the  material  facts  in  tbe  case, 
and  the  following  statement  of  the  testimony 
is,  we  think,  sufflclent  fbr  a  proper  under- 
standing of  the  questions  raised  and  argtted 
before  this  court: 

The  American  Bridge  Company,  the  plain- 
tiff in  error,  was  at  the  time  of  the  accident 
to  the  defendant  in  error  engaged  in  the  oper- 
ation of  a  plant  near  Edge  Moor,  in  this  state, 
for  the  manufacture  of  brldkes  and  other  ar- 
ticles made  of  structural  steel  and  iron.  The 
plaintiff  below  was  employed  by  the  company 
as  a  laborer,  at  first  in  digging  trenches,  and 
a  few  days  before  the  accident  was  engaged 
in  rough  painting  in  and  about  the  shop.  A 
number  of  large  columns,  each  weighing  a 
ton  or  a  ton  and  a  half,  had  been  completed 
and  were  ready  for  loading  upon  a  car.  The 
columns  thus  completed  were  painted,  except 
the  parts  thereof  which  rested  upon  the  skids, 
and  which  could  not  be  -  painted  until  the 
columns  were  moved.  The  floor  upon  which 
the  columns  were  resting  was  about  level 


•Far  other  cases  see 
78A.-2e 
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with  tbe  top  of  the  sldea  of  a  goqdola  car  In- 
to which  they  were  to  be  loaded ;  the  car  It- 
self runnlDg  on  tracks  In  a  depression  along 
the  wall  of  tbe  shop.  In  order  to  load  the 
columns,  two  chain  hoists,  each  running  on 
movable  pulleys  near  tbe  roof  of  the  shop, 
were  employed.  The  hook  connected  with 
each  of  these  two  chain  hoists  was  attached 
to  tbe  column  where  it  lay  upon  the  skids. 
'*:  was  then  raised  by  means  of  the  chain 
.luists  to  a  height  sufficient  to  enable  the 
projections  on  the  columns  to  pass  over  the 
side  of  the  gondola  car,  and  then,  with  two 
or  more  men  pushing  on  each  end,  the  col- 
nmn  thus  suspended  was  pushed  along  tbe 
movable  trolleys  and  loaded  into  the  car. 
This  work  was  performed  by  what  was 
known  as  tbe  "loading  gang,"  which  consist- 
ed of  a  foreman  and  four  laborers ;  the  load- 
ing being  done  ander  the  shipping  clerk.  One 
of  tbe  columns  had  been  placed  upon  the  gon- 
dola car,  and  the  loading  gang  were  about  to 
place  the  second  column  on  tbe  car,  when 
Valente,  the  plaintiff,  was  Instructed  by  the 
general  foreman  of  tbe  company  by  signs  to 
go  upon  the  car  and  with  a  large  brnsh  paint 
tbe  small  places  on  the  first  column  where  it 
had  originally  rested  on  the  skids.  He  was 
doing  this  in  a  kneeling  position  with  his 
back  turned  towards  tbe  men  who  were  load- 
ing the  second  column,  in  plain  view  of,  and 
was  seen  by,  the  members  of  the  loading  gang. 
When  tbe  second  column  had  been  raised  to  a 
sufficient  height,  the  loading  gang,  two  men 
at  each  end,  pushed  tbe  column  on  the  mov- 
able trolleys  to  a  position  over  the  car  in  or- 
der that  it  might  be  lowered  into  place.  In 
ao  doing,  one  end  of  the  column  struck  the 
column  in  the  car,  knocking  it  down,  and 
thereby  injuring  Valente's  foot,  which  was 
caught  and  crushed  between  the  first  column 
and  the  fioor,  and  so  badly  injured  as  to  re- 
quire amputation.  The  second  column  re- 
mained suspended  in  the  hoists.  The  plaintifF 
below  could  neither  speak  nor  understand 
.the  English  language.  He  was  a  member  of 
a  gang  composed  of  Italians,  who  worked  un- 
der the  directions  of  an  Italian  boss.  He  had 
t>een  so  working  for  about  a  month  and  a  half 
prior  to  his  Injury,  but  had  not  done  any 
painting  on  iron  colnmns.  The  company,  be- 
ing short  of  men,  ordered  this  Italian  boss 
to  send  scnne  of  his  laborers  to  do  some 
painting,  and  the  plaintitt  below  was  one  of 
the  men  sent  for  the  purpose.  He  received 
no  instructions  other  than  by  signs  from  the 
foreman,  and  no  warning  was  given  him  of 
any  danger  connected  with  the  work. 

Upon  the  conclusion  of  the  testimony  on 
both  Bides  the  court  was  asked  to  instruct  tbe 
Jury  to  return  a  verdict  in  favor  of  the  de- 
fendant. This  request  was  refused  by  the 
court,  and  such  refusal  is  assigned  as  error. 
It  Is  this  assignment  of  error,  and  this  alone, 
upon  which  the  plaintiff  In  error  relies  for 
a  reversal  of  the  judgment  below;  its  con- 
tention being  that  there  was  no  evidence  In 


tbe  cue  which  would  warrant  the  mibinlflBloii 

of  any  question  whatever  to  the  Jury.  The 
determination  of  the  assignment  of  error  re- 
lied upon  by  tbe  plaintiff  in  error  necessarily 
involves  a  consideration  of  tbe  following 
questions:  (1)  Should  the  trial  court  have 
submitted  to  the  jury  the  question  whether 
the  plaintiff  below  and  his  coemployfis  at 
the  time  of  the  accident  were  or  were  not  fel- 
low servants?  (2)  If  it  was  tbe  duty  of  tbe 
court,  and  not  of  the  jury,  to  determine  the 
question  of  fellow  service,  then  were  the 
plaintiff  below  and  his  coemploy6s,  the  load- 
ing gang,  fellow  servants?  (8)  Was  there 
any  testimony  tending  to  show  that  it  was 
the  duty  of  the  defendant  company  to  In- 
struct tbe  plaintiff  respecting  the  work  be 
was  directed  to  do,  and  warn  him  of  any 
dangers  incident  thereto?  (4)  Was  there  any 
testimony  tending  to  show  that  it  was  the 
duty  of  the  company  to  have  made  and  pro- 
mulgated rules  governing  the  work  in  which 
the  plaintiff  below  was  engaged?  (5)  Was 
there  any  testimony  tending  to  show  that  the 
place  in  which  the  plaintiff  was  ordered  to 
paint  the  column  was  an  unsafe  place  with- 
in the  meaning  of  the  law? 

No  question  was  raised  by  the  plaintiff  be- 
low as  to  suitable  and  proper  appliances,  or 
the  sufficiency  and  competency  of  fellow  serv- 
ants. It  is  not'  necessary,  therefore,  for  us 
to  consider  those  matters  at  all.  Did  the 
court  below  err  in  submitting  to  the  jury  the 
question  whether  tbe  loading  gang  were  or 
were  not  tbe  fellow  servants  of  the  plaintiff 
below  wben  engaged  In  painting  the  Iron 
column?  We  think  there  can  be  no  differ- 
ence of  opinion  respecting  the  law  upon  this 
point.  If  the  facts  that  are  necessary  for  Its 
determination  are  not  disputed,  then  clearly 
it  is  for  the  court  to  decide  and  not  the  Jury. 
In  Labatt  on  Master  and  Servant,  at  section 
494,  tbe  rule  is  stated  as  follows:  "What 
servants  are  In  a  common  employment  is  not 
a  question  of  fact  exclusively,  nor  is  it  sole- 
ly a  question  of  law.  It  depends  for  solution 
upon  both  law  and  fact.  But  wben  the  neces- 
sary facts  for  determining  tbe  question  are 
undisputed.  It  Is  then  simply  a  question  of 
law.  The  court,  therefore,  may  nonsuit  the 
plaintiff,  or  may  direct  a  verdict  for  tbe  de- 
fendant, or  set  It  aside  If  rendered  for  the 
plaintiff,  where  tbe  only  negligence  in  evi- 
dence  is  that  of  a  fellow  servant  acting  In 
the  performance  of  his  duties  as  a  servant" 
And  at  section  511  the  learned  writer  con- 
tinues: "It  has  frequently  been  explicitly 
declared,  and  is  taken  for  granted  In  almost 
all  the  cases  cited  in  this  chapter,  that  it  la 
for  the  court  to  say  whether  or  not  the  neg- 
ligent employe  was  a  vice  principal  in  every 
case  in  which  the  facts  are  clearly  estab- 
lished, and  show  precisely  what  were  the 
respective  duties  of  the  plaintiff  and  the  de- 
linquent coemployfes,  and  what  relation  they 
bore  to  one  another.  Under  such  circum- 
stances, it  la  error  to  submit  to  the  Jury  the 
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question  whether  th«  defense  of  coserrlce  la 
or  la  not  available." 

Sach  has  been  the  principle,  or  mle,  upon 
which  the  courts  of  this  state  have  uniform- 
ly acted,  and  we  have  known  of  no  excep- 
tion to  the  rule  prior  to  the  present  case. 
The  Important  question,  therefore,  is:  Was 
there  any  conflict  in  the  testimony  below  re- 
specting tlioee  facts  that  were  necessary  to 
determine  whether  or  not  the  relation  of  fel- 
low service  existed?  It  is  tme  that  the  plain- 
tiff below  denied  certain  statements  made  on 
behalf  of  the  defendant — snch  as  the  time 
dnrlrg  which  he  had  been  worlEing  as  paint- 
er, whether  In  the  shop  or  yard ;  that  he  had 
been  Instructed  in  the  work  of  painting; 
that  he  had  painted  ont  the  skid  marks  on 
fbe  second  column  before  getting  on  the  car, 
and  while  It  was  suspended  in  the  hooks; 
that  the  gereral  foreman  did  not  bring  Val- 
ente,  the  plaintiff  below,  to  shop  C,  on  the 
morning  of  the  accident,  but  found  him  there 
engaged  In  painting  the  second  column,  when 
be  directed  blm  to  get  on  the  car;  that  aft- 
er being  transferred  from  the  gang  of  lal)or- 
ers  to  that  of  painters  Valente  did  not  contin- 
ne  to  he  under  his  Italian  foreman,  and  was 
not  kept  at  work  In  the  yard.  Bnt  these  con- 
troverted facts  are  quite  unimportant  and 
Immaterial  to  the  main  qnestlon  we  are  con- 
sidering, and  there  Is  no  conflict  in  the  tes- 
timony resiiectlng  those  facts  we  have  stated 
as  nndispnted,  and  which  are  necessary  and 
sufficient  to  determine  whether  the  relation 
of  fellow  service  existed  l)etween  the  plain- 
tiff below 'and  his  coemployes — the  loading 
gang — at  the  time  of  the  accident.  We  are 
clearly  of  the  opinion,  therefore,  that  the 
court  below  erred  In  submitting  snch  ques- 
tion to  the  jury. 

2.  The  assignment  of  error  relied  upon  by 
the  plaintiff  in  error  makes  it  necessary  for 
this  court  to  decide  whether  the  plaintiff  be- 
low and  his  coemployfs  were  or  were  not 
follow  servants,  because.  If  they  were  not, 
the  court  below  did  not  err  In  refusing  to 
direct  the  Jury  to  return  a  verdict  in  favor 
of  the  defendant  It  Is  not  denied  that  the 
plaintiff,  Valente,  and  his  coworkers  at  the 
time  of  the  accident,  were  the  employes  of  a 
common  master.  Were  they  not  also  at  such 
time  engaged  In  a  common  employment? 
They  were  unqnestlonably  engaged  upon  the 
same  subject-matter,  to  wit,  the  column  of 
Iron ;  the  loading  gang  In  placing  It  upon  the 
car,  and  the  plaintiff  in  finishing  the  paint- 
ing of  the  column  after  it  was  so  placed.. 
The  work  of  each  was  necessary  to  put  the 
column  in  proper  place  and  condition  for 
shipment.  Under  the  great  weight  of  au- 
thority we  think  it  must  be  admitted  that  the 
service  In  which  both  Valente  and  the  load- 
ing gai'g  were  engaged  was  a  common  em- 
ployment It  is  unquestioned  law  In  this 
state,  and  has  l>een  since  the  leading  case  of 
Wbeatley  v.  P.,  W.  &  B.  R.  R.  Co.,  1  Marv. 
80^  80  AtL  660,  was  decided,  that  U  the  in- 


jured servant  and  his  delinquent  coempIoyCs 
were  at  the  time  of  the  accident  employed 
by  a  common  master  and  engaged  in  a  com- 
mon employment  the  relation  of  fellow  serv- 
ants existed,  unless  the  servant  whose  negli- 
gence caused  the  Injury  was  at  the  time  en- 
gaged In  the  performance  of  one  of  the  pri- 
mary duties  of  the  master.  "Where  the  serv- 
ant is  performing  any  of  these  duties,  he  is 
the  agent  and  representative  of  the  master, 
and  the  master  to  liable  to  an  injured  em- 
ploy6  for  the  negligence  of  the  offending 
servant  therein.  When  this  rule  does  not 
app1y<  the  coemployta  are  fellow  servants  and 
the  master  Is  not  liable.  This  Is  the  doctrine 
as  it  now  has  become  crystallized  in  the  re- 
ports of  the  Supreme  Court  of  the  United 
States ;  *  *  *  Indeed,  we  may  say  of  the 
overwhelming  majority  of  all  the  well-con- 
sidered and  well-reasoned  cases  on  this  sub- 
ject" W^beatley  Case.  It  is  manifest  that 
no  member  of  the  loading  gang  was  perform- 
ing any  of  the  primary  duties  of  the  master 
at  the  time  of  the  accident  The  apparent 
conflict  In  many  of  the  cases  has  arisen  from 
the  differing  views  of  courts  as  to  what  Is 
meant  by  the  term  "common  employment" 
lit  certainly  does  not  depend  upon  the  grade 
of  the  servant  in  the  master's  employment 
nor  upon  the  time  he  has  been  engaged  in 
the  service  or  employment  in  which  the  in- 
jury happens. 

The  defendant  seemed  to  rely  largely  upon 
the  case  of  Railroad  Co.  v.  Ross.  112  U.  S. 
377,  6  Sup.  Ct  184,  28  L.  Ed.  787,  in  which 
Justice  Field,  delivering  the  opinion  of  the 
court  said:  "There  are  in  this  country  many 
adjudications  of  courts  of  great  learning,  re- 
stricting the  exemption  to  cases  where  the 
fellow  servants  are  engaged  in  the  same  de- 
partment and  act  under  the  same  Immediate 
direction."  But  it  should  be  noted  that  this 
case,  after  being  frequently  questioned,  was 
distinctly  overruled  by  the  Supreme  Court 
In  New  England  R.  B.  Co.  v.  Conroy,  176  U 
a  32S.  20  Sup.  Ct.  85,  44  L.  Ed.  181,  and  oth- 
er cases  subsequently  decided.  But,  even  if 
the  test  recognized  In  the  Roes  Case  were 
applied  to  the  present  one.  It  woald  be  fully 
met  In  the  Conroy  Case  the  court  said: 
"Unless  we  are  constrained  to  accept  and 
follow  the  decision  of  this  court  In  the  case 
of  Chicago,  M.  A  St  P.  R.  Co.  t.  Rosa,  112 
U.  S.  377,  5  Sup.  Ct  184.  28  L.  Ed.  787,  we 
have  no  hesitation  in  holding,  both  upon 
principle  and  authority,  that  the  employer 
la  not  liable  for  an  injury  to  one  employe 
occasioned  by  the  negligence  of  another  en- 
gaged in  the  same  general  undertaking ;  that 
it  la  not  necessary  that  the  servants  should 
be  engaged  in  the  same  operation  or  particu- 
lar work :  that  it  is  enough,  to  bring  the  case 
within  the  general  rule  of  exemption,  If  they 
are  In  the  employment  of  the  same  master, 
engaged  in  the  same  common  enterprise,  both 
employed  to  perform  duties  tending  to  ac- 
complish the  same  general  purposes,  or  In 
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odier  words,  If  the  servlceB  of  each  In  his 
particular  sphere  or  department  are  directed 
to  the  accompUsbment  of  the  same  general 
end." 

There  Is  no  question  that  the  general  fore- 
man had  the  right  to  put  Yalente  upon  the 
work  of  painting  the  column ;  Indeed,  he  had 
been  sent  a  few  days  before  by  his  Italian 
boss  from  his  former  work  to  do  similar 
work  (paintinid  in  and  about  the  shop.  Yal- 
ente and  the  loading  gang  were  employed 
upon  the  same  definite  object,  at  the  same 
time,  and  under  the  immediate  direction  of 
the  same  person.  The  service  in  wUcb  they 
were  engaged  was  in  the  same  general  line, 
and  the  object  a  common  one,  to  wit,  the 
loading  and  painting  of  the  same  columns  of 
iron  for  the  purpose  of  shipment  and  deliv- 
ery. Such  being  the  case,  and  the  servants 
who  caused  the  plaintiff's  injury  not  being 
at  the  time  engaged  in  the  performance  of 
any  primary  duty  of  the  master,  we  feel  con- 
strained to  hold  that  they  were,  in  the  mean- 
ing of  the  law,  fellow  servants  of  the  plaln- 

tut. 

3.  Was  there  any  testimony  tending  to 
show  that  it  was  the  duty  of  the  defendant 
company  to  instruct  the  plaintiff  below  re- 
specting the  work  he  was  ordered  to  do,  and 
warn  Iilm  of  any  dangers  incident  thereto? 
It  is  contended  by  the  defendant  in  error 
that  such  duty  was  imposed  upon  the  com- 
pany because  of  Yalente's  Ignorance  of  the 
English  language  and  his  unfamlliarlty  with 
the  work  be  was  directed  to  do,  as  shown 
by  the  evidence.  The  duty  of  the  master  to 
give  instructions  to  a  servant  is  based  upon 
the  assumption  that  the  master  possesses 
some  knowledge  concerning  the  work  and  Its 
dangers  that  the  servant  by  reason  of  ignor- 
ance or  inexperience  does  not  possess.  It  is 
a  general  rule  that  a  servant  holds  himself 
out  as  capable  of  doing  the  work  he  under- 
takes to  do  and  that  he  assumes  the  risks 
incident  to  the  employment.  Tlie  objection 
made  by  the  def aidant  in  error  iS'  that  he 
was  taken,  or  changed,  from  the  kind  of  work 
he  was  originally  employed  to  do,  and  as- 
signed, without  any  instruction  or  warning, 
to  a  Work  that  he  was  entirely  unfamiliar 
with. 

Now,  while  Yalente  was  Ignorant  of  the 
English  language,  it  Is  not  shown  that  he 
was  not  a  man  of  at  least  ordinary  Intelli- 
gence, or  that  the  company  had  not  the  right 
to  change  him  from  the  one  kind  of  work 
to  another  that  he  might  be  supposed  to  be 
capable  of  doing.  He  was  not  entirely  un- 
familiar with  the  work  which  he  was  di- 
rected to  do,  because  be  had  been  engaged 
for  several  days  Just  prior  to  the  accident 
in  painting  different  objects  in  and  about 
the  shop.  His  last  employment  was  not  in 
itself  a  difficult  or  dangerous  one.  He  must 
have  realized  what  was  going  on  In  his  very 
presence  when  the  loading  gang  was  placing 
the  second  column  on  the  car.-   Labatt,  in 


his  wotk  above  referred  to,  at  section  462, 
says:  '"In  so  far,  therefore,  as  he  compre- 
hends or  ought  to  comprehend  them,  be 
assumes  all  the  ordinary  and  extraordinary 
risks  of  the  new  duties,  whether  he  be  a 
minor  or  an  adult"  And  at  section  463: 
"So,  also,  it  is  held  that  no  action  is  main- 
tainable where  the  servant  had,  as  compared 
with  the  master,  an  equal  or  better  oppor- 
tunity to  see  and  Imow  the  extent  of  the 
danger.  The  law  supposes  every  adult  to 
possess  such  ordinary  intelligence.  Judgment, 
and  discretion  as  will  enable  him  to  appre- 
ciate any  obvious  danger.  The  master,  there- 
fore, has  a  right  to  assume  that  an  adult  em- 
ploys possesses  that  knowledge  which  is 
acquired  l^  common  experience;  that  he 
knows  everything  which  is  a  matter  of 
common  Imowledge  or  presumed  to  be  within 
the  common  experience  of  all  men  of  com- 
mon education;  that  he  understands  those 
dangers  which  are  the  subject  of  common 
knowledge,  or  which  can  be  readily  seen  by 
common  observation." 

Yalente,  the  plaintiff  below,  knew  the  po- 
sition of  the  column  he  was  working  upon, 
and  knew,  as  well  as  any  one  could  know, 
that  if  it  was  struck  with  sufficient  force  it 
would  fall.  There  was  no  latent  or  hidden 
danger  in  the  situation,  and  any  peril  that 
may  have  existed  was  as  obvious  to  him,  and 
more  so,  than  to  the  master.  It  may  be 
true  that  the  danger  of  Yalente's  position 
was  more  obvious  to  the  members  of  the 
loadlpg  gang  than  to  himself;  but  their 
relation  to  him  was  that  of  fellow  servants, 
and  not  of  vice  principals,  and  any  neg- 
ligence upon  their  part,  ^tber  in  the  failure 
to  give  Mm  notice  and  warning,  or  in  their 
carelessness  in  loading  the  second  oolunm, 
he  of  course  assumed. 

4.  Wias  there  any  testimony  tending  to 
show  that  the  defendant  below  should  have 
made  and  promulgated  rules  governing  the 
service  in  which  the  plaintiff  below  was  en- 
gaged? There  Was  no  evidence  whatever 
tending  to  show  that  the  work  was  of  such 
a  character  that  a  rule  was  necessary  for 
its  safe  performance;  that  the  injury  to  the 
plaintiff  below  was  caused  by  the  absenco 
of  rules,  or  what  particular  rule  was  re- 
quired. This  court  has  repeatedly  declared 
that,  when  the  business  of  the  employer  is  so 
large  and  complicated  as  to  make  his  per- 
sonal supervision  impossible,  It  Is  his  duty 
to  promulgate  rules  and  regulations  govern- 
ing and  controlling  the  conduct  of  such  busi- 
ness. But  this  does  not  mean  that  there 
should  be  rules  governing  every  detail  of 
the  employer's  business.  Such  a  requirement 
would  b^  not  only  unreasonable,  but  im- 
possible to  comply  with.  The  business  in 
which  Yalente  and  his  fellow  servants  were 
engaged  at  the  time  he  was  injured  was  one 
of  the  ordinary  details  of  the  master's  large 
bnslness,  and  manifestly  the  master  could 
not  be  expected,  or  required,  to  provide  for 
the  doing  of  such  things  by  specific  rules  and 
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legnlatloim.  The  duty  to  be  performed  was 
simple,  and  the  means  of  doing  it  easily  tm- 
detstood. 

Labatt,  in  his  work  above  mentioned,  at 
section  211,  says:  "Bat,  in  the  absence  of 
evidence  showing  that  rales  would  be  useful 
or  feasible  under  the  circumstances,  the  mas- 
ter cannot  be  found  negligent  in  not  having 
promulgated  them.  It  is  therefore  error  to 
leave  the  case  to  the  Jury,  where  the  plain- 
tiff has  oflTered  no  evidence  which  Indicates 
that  other  employers  in  the  same  business 
had  promulgated  any  such  rule,  or  that  the 
BOggested  rule  was  necessary  or  practlcatile, 
or  that  the  necessity  and  propriety  of  making 
sacb  a  mle  was  so  obvious  as  to  make  the 
qnestion  one  of  common  knowledge  and  ex- 
perience. •  •  •  If  the  plaintiff  relies 
upon  the  theory  tliat  some  specific  rule  should 
have  been  promulgated  under  the  circum- 
stances, he  must  show,  not  only  that  the 
rule  suggested  was  necessary,  but  that  it 
was  reasonable  and  proper,  and,  if  observed, 
would  have  adequately  protected  the  em- 
ployes. As  a  master  is  entitled  to  conduct 
his  business  on  the  assumption  that  serv- 
ants will  use  ordinary  care,  be  Is  not  under 
any  duty  to  make  rules  for  the  purpose  of 
regulating  acts  which  are  in  themselves  neg- 
ligent." We  think  It  was  not  the  duty  of  the 
defendant  below  to  have  made  and  promul- 
gated rules  respecting  the  work  In  which 
the  plaintiff  below  was  engaged;  such  work 
being  of  a  very  simple  character,  easOy  un- 
derstood, and  one  of  mere  detail  in  the 
business  of  the  company.  And  it  may  be  also 
said  that  there  was  no  evidence  whatever 
sliowlng  what  kind  of  rules  were  required, 
that  rules  of  any  kind  were  necessary,  or 
that  the  absence  of  rules  was  the  cause  of 
the  Injury  to  the  defendant  in  error. 

S.  We  come  now  to  the  last  question  raised 
by  the  assignment  of  error,  and  that  is :  Was 
there  any  evidence  at  the  trial  below  tending 
to  show  that  the  defendant  compang'  failed 
to  furnish  for  the  plaintiff  below  a  safe 
place  in  which  to  do  tlie  work  he  was  or- 
dered to  do?  We  have  had  some  difficulty 
in  reaching  a  satisfactory  conclusion  upon 
this  point;  but  we  think  the  one  we  have 
reached  is  in  conformity  with  the  well-set- 
tled rules  of  law  T^>on  the  subject  and  amply 
supported  by  authority.  Unquestionably  the 
place— that  Is,  the  car— where  Valente  was 
painting  was  safe  In  Itself.  It  was  Inherent- 
ly safe,  free  from  any  hidden  danger.  It  is 
true  that  the  master  is  required  to  furnish 
and  maintain  a  safe  place;  but  we  do  not 
think  the  master  may  be  cliarged  with  fail- 
ing to  furnish  or  maintain  a  safe  place  when 
the  place,  being  perfectly  safe  in  itself,  is 
made  tmsafe  or  dangerous  solely  by  the 
negligent  acts  of  fellow  servants  in  carry- 
ing oat  the  details  of  the  master's  busineea. 
The  law  upon  this  poiqt  has  been  very  clear- 


ly and  correctly  stated  1^  Labatt  In  his  said 
work  on  Master  and  Servant,  at  section  601, 
as  follows :  "The  general  principle  that  the 
master's  duty  to  provide  a  safe  place  ct 
work  Is  not  deemed  to  liave  been  violated; 
where  the  unsafety  Is  caused  solely  by  the 
acts  of  coservants  In  carrying  out  the  details 
of  the  work,  clearly  involves  the  corollary 
that  the  master  Is  not  chargeable  with  the 
failure  of  those  servants  to  warn  each  other 
as  to  the  existence  of  dangerous  conditions 
which  have  already  anpervened.  Similarly 
all  the  authorities,  with  the  exception  of  the 
single  New  Jersey  case  cited  in  section  580, 
ante,  seem  to  agree  that  a  master  is  not 
liable  for  the  negligence  of  a  servant  in  fall- 
ing to  notify  a  coemployA  of  the  approach  of 
a  transitory  i)eril,  which,  as  the  work  pro- 
gresses, will  render  the  environment  unsafe 
for  a  brief  period,  but  which  may  easily  be 
avoided  if  due  warning  is  given."  The  case 
now  before  us  comes  clearly  within  this  rule, 
and  we  therefore  hold  that  the  defendant  be- 
low cannot  be  charged,  under  the  evidence, 
with  having  failed  to  furnish  a  safe  place 
In  which  the  plaintiff  below  should  do  the 
work  he  was  directed  to  do. 

Our  conclusion  upon  the  whole  case  Is  that, 
while  the  court  below  in  its  charge  to  the 
Jury  stated  the  law  upon  the  various  points 
raised  with  clearness  and  accuracy,  they  did 
err  in  submitting  to  the  Jury  the  question  of 
fellow  service;  and  inasmuch  as  the  plaintiff 
below  and  his  coemploySs— the  loading  gang 
—were  fellow  servants,  and  It  was  not  shown 
that  the  defendant  below  had  failed  to  per* 
form  any  duty  he  was  required,  under  the 
law,  to  perform,  the  court  erred  In  refusing 
to  Instruct  the  Jury  to  return  a  verdict  In 
favor  of  the  defendant 

The  Judgment  .of  the  court  below  Is  re- 
versed. 

01  N.  H.  aM) 

CUNNINGHAM   ▼.   O.    R.   PEASB   HOUSB 
FURNISHING  GO. 

(Supreme  Court  of  New  Hampshire!    Hillsbor- 
ough.    June  1,  1909.) 

Explosives  ((  9*)  —  Saue  —  Assuxabob  or 

Sajett— Question  fob  Jdbt. 

In  an  action  for  injaries  cansed  by  the  ex- 
plosion of  stove  blacking,  claimed  to  have  been 
sold  on  the  lepresentatlon  that  it  could  be  used 
on  a  warm  stove,  the  facts  that  it  contained 
naphtha,  and  exploded  when  used  on  her  warm 
stove,  would  authorize  the  jury  to  infer  that  the 
temperature  of  the  stove  was  the  cause  of  the 
explosion,  authorizing  denial  of  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent  Dig.  |  6;   Dec  Dig.  i  9.*] 

Exceptions  from  Superior  Court,  Hillsbor- 
ough County. 

Action  by  Mary  E.  Cunningham  against 
the  C.  R.  Pease  House  Furnishing  Company. 
Defendant  excepted  to  the  denial  of  a  mo- 
tion for  a  nonsuit    Exceptions  overruled. 
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Upon  a  second  trial  tbere  was  a  verdict 
for  the  plaintiff.  The  evidence  was  substan- 
tially the  same  as  npon  the  first  trial,  with 
the  exception  that  the  plaintiff's  expert 
chemist  testified  on  cross-examination  that 
the  polish  would  not  explode  unless  It  came 
In  contact  with  a  surface  heated  to  Incandes- 
cence— a  degree  of  heat  which  the  evidence 
tended  to  show  the  plaintiff's  stove  did  not 
have.  The  defendant's  motion  for  a  nonsuit 
was  denied,  subject  to  exception. 

See,  also.  74  N.  H.  436,  69  Atl.  120,  124 
Am.  St  Rep.  979. 

Doyle  &  Lucler,  for  plaintiff.  Bumham, 
Brown,  Jones  &  Warren,  for  defendant. 

WALKER,  J.  The  ground  of  the  defend- 
ant's motion  for  a  nonsuit  is  that  from  the 
testimony  of  the  plaintiff's  expert  on  cross- 
examination  It  appears  that  blacking  of  the 
brand'  used  by  the  plaintiff  would  not  ex- 
plode when  applied  to  a  stove  no  warmer 
than  her  stove  was  at  the  time  she  was  In- 
jured. From  this  it  might  be  argued  that 
the  explosion  was  due  to  some  undisclosed 
cause,  and  not  to  the  warmth  of  the  stove, 
and  that  the  plaintiff's  injury  was  not  the 
result  of  the  defendant's  negligence.  But 
such  a  conclusion  does  not  necessarily  fol- 
low from  all  the  evidence  submitted.  The 
facts  that  the  blacking  contained  naptha,  a 
highly  explosive  substance,  and  that  it  did 
explode  when  the  plaintiff  used  it  oo  her 
warm  stove,  would  authorize  the  jury  to  in- 
fer that  the  temperature  of  the  stove,  which 
bad  contained  a  fire  a  short  time  before,  was 
the  cause  of  the  explosion.  It  cannot  be 
said  that  reasonable  jurymen  could  not  so 
find,  from  the  mere  fact  that  a  different  con- 
clusion might  be  authorized  by  the  testimony 
of  the  plaintiff's  expert.  The  case  does  not 
differ  essentially  from  what  It  was  upon  the 
former  transfer.  Cunningham  v.  Corapjjny, 
74  N.  H.  435,  69  Atl.  120,  124  Am.  St  Rep. 
979. 

Exception  overruled.    All  concurred, 

(76  N.  H.  294) 

LAPOINTB  V.  BBRLIN  SflLLS  CO. 

(Supreme   Court   of   New   Hampshire.     Coos. 

June   1,   1909.) 

1.  Appeai,  and  Ebrob  (J  1056*)— Harmless 
Error. 

Exclusion  of  evidence,  having  a  bearing  only 
on  the  question  of  damages,  is  harmless,  the 
verdict  establishing  nonliability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4190 ;   Dec.  Dig.  i  1056.*] 

2.  Witnesses  (§  265*)— Recaixinq  Witness. 

RiUe  of  court  No.  44  (71  N.  H.  082),  pro- 
viding that  after  a  witness  has  been  dismissed 
from  the  stand,  be  cannot  be  recalled  without 
permission  of  the  court  on  good  cause  shown, 
permits  plaintiff  to  testify  in  person  only  in  the 
discretion  of  the  court,  where  his  deposition  tak- 
en by  defendant  has,  under  authority  of  Pub. 
St  1901.  c.  225,  {  11,  been  read  in  evidence. 


on   the   request   of  plaintiff's  counsel,  on   the 
ground  that  plaintiff  was  not  In  attendance. 

[Ed.  Note.— For  other  cases,  see  Wltnes-ses, 
Cent  Dig.  {  906;    Dec.  Dig.  {  265.*] 

3.  Trial  (|  28*)— View  and  Inspection. 

Any  right  of  plaintiff  after  his  right  to  tes- 
tify was  exhausted  to  exhibit  his  injured  hand 
to  the  jury,  without  testifying  under  Pub.  St 
1901,  c.  227,  i  19,  providing  that  in  the  trial 
of  an  action,  in  which  the  examination  of  an 
object  may  aid  the  jury  in  understanding  the 
testimony,  the  court,  on  motion,  may,  in  its 
discretion,  direct  a  view  by  the  jury  under  such 
rules  as  it  may  prescribe— depends  on  a  finding 
by  the  court  that  justice  requires  it  without 
which  the  right  does  not  exist 

lEd.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  §S  77-79;   Dec  Dig.  {  28.*] 

4.  Trial  ({  31*)— Questions  Raised  bt  Bz- 

CBiTIONS. 

Plaintiff's  exception  to  the  ruling  of  the 
court  against  his  request  to  be  allowed  to  ex- 
hibit his  hand  to  the  jury  raises  merely  the 
question  of  his  being  entitled  as  a  matter  of 
strict  law  to  have  the  jury  view  bis  hand ;  he 
not  having  suggested  to  the  coirt  that  the  fair- 
ness or  justice  of  the  trial  would  be  promoted 
by  such  mspectlon  as  a  basis  for  the  court's  ex- 
ercise of  discretion. 

lEd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.   I  31.*] 

5.  Masteb  and  Servant  (|  274*)— Injuries 

TO    SEBVANT— DCTIBS    OF    SERVANT  —  KVI- 
DKNCB. 

Testimony  of  defendant's  superintendent  in 
an  action  for  injury  to  one  while  employed  by 
defendant  as  a  sawyer's  helper,  but,  as  claimed 
by  defendant,  while  not  working  within  the 
scope  of  his  employment,  as  to  the  duties  of  a 
sawyer's  helper,  is  admissible,  tboi  gh  it  does  not 
appear  that  witness  or  any  one  else  instructed 
plaintiff  as  to  what  his  duties  as  such  helper 
were,  his  employment  as  a  helper  for  several 
weeks  having^  given  him  an  opportunity  to  learn 
what  his  duties  were,  so  that  admission  of  the 
testimony  does  not  tend  to  charge  him  with 
knowledge  of  facts  which  presumably  he  did  not 
possess. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  i  274.*] 

Exceptions  from  Superior  Court  Coos 
County;  Chamberlln,  Judge. 

Action  on  the  case  by  Archelas  Lapolnte, 
Jr.,  against  the  Berlin  Mills  Company.  There 
was  a  verdict  for  defendants,  and  plaintUt 
excepted.    Exceptions  overruled. 

The  plaintiff's  hand  was  injured  by  coming 
in  contact  with  a  circular  saw  while  he  was 
employed  In  the  defendan  s'  mill  as  a  saw- 
yer's helper.  The  defendants  claimed  that  at 
the  time  of  bis  injury  he  was  not  working 
svithin  the  scope  of  his  employment  Upon 
the  request  of  the  plaintiff's  counsel,  the 
court  permitted  the  plaintiff's  deposition, 
which  had  been  taken  by  the  defendants  and 
placed  on  file,  to  be  read  In  evidence  npon 
the  ground  that  the  plaintiff  was  not  in  at- 
tendance, in  accordance  with  section  11,  c. 
225,  Pnb.  St  1901.  After  the  deposition  was 
read,  the  plaintiff  came  into  the  courtroom, 
and  his  counsel  then  asked  permission  to 
exhibit  to  the  jury  the  plaintiff's  injured 
hand.  The  court  ruled  that  as  the  plalntitT 
^ad  testified  by  his  deposition,  he  could  not 
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testify  farther  by  showliig  his  hand  to  the 
Jury,  and  the  plaintiff  excepted,  counsel  stat- 
ing that  he  did  not  offer  the  witness  to  tes- 
tify, but  for  the  purpose  of  having  the  Jury 
examine  his  band.  During  the  rest  of  the 
trial  the  plaintiff  sat  near  his  counsel,  and  it 
is  found  that  the  jury  saw  the  injured  hand 
as  fully  as  they  could  have  seen  it  from  the 
witness  stand,  and  that  he  was  produced 
within  the  bar  inclosure  and  sat  beside  his 
counsel  for  that  purpose  against  the  objec- 
tion of  the  defendants.  The  plaintiff  had 
been  at  work  in  the  mill  as  a  helper  for  sev- 
vnl  weeks.  The  defendants'  superintendent 
•was  called  as  a  witness  by  the  plaintiff  and 
WHS  permitted  to  testify  on  crose^xamina- 
tion,  subject  to  exception,  as  to  a  uelper's  du- 
ties in  operating  the  machine  upon  which  the 
plaintiff  was  injured. 

Henry  F.  HoIIls,  for  plaintiff.  Samuel  W. 
Emery,  Edward  C.  Stone,  Drew,  Jordan, 
Shurtleff  &  Morris,  and  Rich  &  Marble,  fur 
defendant 

WAIiKER,  J.  The  plaintiffs  exception  to 
the  ruling  of  the  court  refusing  to  allow  blm 
to  exhibit  his  injured  hand  to  the  jury  can- 
not be  sustained  under  the  circumstances 
disclosed.  If  the  only  bearing  of  the  prof- 
fered evidence  was  upon  the  question  of  dam- 
ages, its  delusion,  if  error  at  the -time,  was 
rendered  harmless  by  the  verdict  which  es- 
tablished the  fact  of  nonliability.  If,  how- 
ever, it  did  have,  as  claimed,  some  relevancy 
upon  the  question  of  liability,  its  exclusion 
was  not  necessarily  erroneous.  The  plain- 
tiff, having  testified  by  his  deposition  upon 
the  suggestion  of  counsel  that  he  was  ab- 
8«it,  had  no  al>Bolute  right  to  testify  further. 
Pub.  St  1901.  c.  225,  i  11.  "After  a  witness 
has  been  dismissed  from  the  stand,  he  cannot 
be  recalled  without  the  permission  of  the. 
court  upon  an  application  for  that  purpose 
and  good  cause  ^own."  Rule  of  Court  No. 
44,  71  N.  H.  682.  If  the  offer  to  exhibit  the 
plaintiff's  hand  to  the  Jury  Is  to  be  regarded 
as  a  request  to  recall  the  witness  after  he 
had  testified  once  and  to  permit  him  to  tes- 
tify farther,  it  is  clear  that  the  refusal  of 
the  conrt  to  allow  him  to  do  so  as  a  matter 
of  right  was  not  error.  He  did  not  ask  the 
ooort  to  allow  him  to  testify  a  second  time 
as  a  matter  of  discretion,  but  claimed,  and 
now  claims,  that  the  law  gave  him  the  right 
to  exhibit  his  hand  to  the  Jury  after  his  tes- 
timony was  closed.  In  effect,  he  asked  for  a 
▼lew  pending  the  trial,  stating  expressly  that 
he  did  not  ask  to  be  allowed  to  testify.  But 
In  this  view  of  the  matter  he  falls  to  estab- 
lish his  right  Whatever  right  he  might  have 
to  a  view  or  inspection  of  the  injured  hand 
at  that  stage  of  the  trial  depended  upon  a 
finding  by  the  court  that  justice  required  it 
Pub.  St  1901,  c.  227, 1 19.  In  the  absence  of 
such  a  finding,  the  right  does  not  exist  The 
plaintiff   submitted    no    suggestions    to   the 


court  that  the  fairness  or  Justice  of  the  trial 
would  be  promoted  by  the  proposed  Inspec- 
tion as  a  basis  for  tha  court's  exercise  of  dis- 
cretion, and  his  exception  to  the  ruling  of  the 
court  raises  merely  the  question  whether  he 
was  entitled  to  have  the  jury  view  his  hand 
as  a  matter  of  strict  law  without  regard  to 
any  discretionary  finding  by  the  court  In 
this  respect  he  stands  no  better  tlian  he 
would  If  he  had  offered  to  testify  after  his 
deposition  was  read,  claiming  a  legal  right 
to  do  so,  excepting  to  a  ruling  excluding  the 
evidence  as  a  matter  of  law,  and  not  deeir- 
Ing,  or  asking  for,  or  obtaining,  a  finding  of 
fact  that  Justice  would  be  promoted  thereby. 
Under  such  circumstances,  it  does  not  appear 
that  the  ruling  was  wrong. 

The  testimony  of  Burke,  the  defendant's 
superintendent  who  was  familiar  with  the 
work  the  men  did  in  the  mill,  relating  to  the 
dutieeof  a  helper  to  a  sawyer  on  the  machine 
in  question,  was  properly  received.  The  only 
objection  urged  against  it  Is  that  It  did  not 
appear  that  the  witness  instructed  the  plain- 
tiff in  regard  to  his  duties  as  a  helper,  or 
that  the  plaintiff  was  informed  by  any  one 
that  his  duties  were  such  as  were  detailed 
by  the  witness.  But  It  Is  apparent  that  the 
plaintiff's  employment  as  a  helper  for  several 
weeks  had  given  him  an  opportunity  to  learn 
what  his  duties  were;  and.  If  the  superin- 
tendent's understanding  of  what  they  were 
was  correct,  it  would  be  a  legitimate  infer- 
ence that  the  plaintiff  had  the  same  under- 
standing derived  from  his  practical  experi- 
ence. He  had  been  in  a  position  to  know  the 
course  of  business  in  the  defendants'  mill 
with  reference  to  the  work  a  sawyer's  helper 
was  expected  to  do.  Hence  it  was  clearly 
competent  to  show  by  evidence  what  that 
course  or  system  of  business  was.  Its  admis- 
sion did  not  tend  to  charge  him  with* knowl- 
edge which  presumably  he  did  not  possess. 
It  was  as  legitimate  as  it  wouici  have  been 
If  there  had  been  positive  evidence  that  the 
superintendent  expressly  told  the  plaintiff 
what  his  duties  were. 

Exceptions  overruled.    All  concurred. 

(75  N.  H.  288) 

TUTTLE  v.  D.  W.  PINGREB  CO. 
(Supreme  Court  of  New  Hampshire.     Belknap. 

June  1,  1909.) 
Loaa  AND  Looama  ({  3*)— Sai^es— Gontbaots 

— "LUMBBa." 

A  deed  of  "standing  lumber"  and  "trees 
suitable  to  saw  into  lumber"  stipulated  that 
the  lumber  remaining  on  the  premises  at  the 
end  of  a  specified  tune  should  revert  to  the' 
grantor,  but  did  not  suggest  that  the  trees  were 
to  l>e  sawed  on  the  premises,  and  any  agreement 
relating  thereto  was  entered  into  prior  to  the 
execution  of  the  deed.  Held,  that  the  forfeiture 
clause  applied  only  to  standing  trees,  and  the 
sawed  lumber  remaining  on  the  premises  after 
the  expiration  of  the  specified  time  did  not  re- 
vert to  the  grantor,  but  belonged  to  the  grantee, 
though  the  word     lumber,"  in  common  use,  in- 


•For  othtr  caaea  M*  lam*  tople  and  stctlOB  MUUBBH  in  Dec.  *  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 


Digitized  by 


Google 


m 


78  ▲TLANTIO  QBPOBTBB. 


(NH. 


clndea  both  trees  suitable  to  saw  and  the  prod- 
act  into  which  they  are  sawed. 

[Ed.  Note.— For  other  cases,  se«  Logs  and 
Logging,  Dec.  Dig.  i  3.* 

For  other  definitions,  see  Words  and  Phrases, 
f»L  5,  pp.  4257.  4258;  vol.  8,  p.  7711.] 

Exceptions  from  Superior  Cotirt,  Belknap 
County;    Stoue,  Judge. 

Action  by  Owes  U.  Tuttle  against  the  D. 
W.  Pingree  Company.  The  court  ruled  In 
favor  of  plaintiff,  and  defendant  ^cepta. 
Exceptions  sustained. 

Trespass  de  bonis.  The  plalntltr  sold  to 
the  defendants  two  lots  of  "standing  lom- 
ter."  The  deed  provided  that  all  lumber  re- 
maining OD  the  premises  at  the  end  of  three 
years  should  revert  to  the  grantor.  The  de- 
fendants cut  and  sawed  the  trees,  bnt  did 
not  remove  all  the  boards' from  the  lot  with- 
in the  time  limited.  They  subsequently  re- 
moved those  remaining  on  the  lot  at  the  ex- 
piration of  three  years,  AHA  this  suit  is  to 
recover  their  value.  The  court  ruled  that 
the  boards  belonged  to  the  plaintiff,  and  tlie 
defendants  excepted. 

Felker  &  Gunnison,  for  plaintiff.  Tag- 
gart,  Tuttle,  Burroughs  &  Wyman,  for  de- 
fendant 

XOUNG,  J.  The  only  question  considered 
la  the  intent  of  the  parties  when  they  agreed 
that  "whatever  lumber  remains  on  said  prem- 
ises at  the  end  of  tliree  years  reverts  to 
•  •  •  said  grantors."  Did  they  intend  by 
"lumber"  standing  trees  only,  or  both  stand- 
ing trees  and  boards?  The  word  is  in  com- 
mon use  to  describe  both  trees  suitable  to 
saw  and  the  product  Into  which  they  are 
sawed,  and  was  used  in  both  senses  in  this 
deed ;  but  In  every  Instance  in  which  It  was 
used  without  modifying  words,  except  in  the 
forfeiture  clause,  It  Is  clear  from  the  context 
that  only  standing  trees  were  Intended.  It  Is 
probable,  therefore,  it  was  used  in  this  sense 
in  that  clause.  The  fact  that  this  was  a 
sale  of  "trees  suitable  to  saw  into  lumber" 
tends  to  strengthen  this  presumption;  tor, 
since '  such  trees  were  the  subject-matter  of 
the  sale,  it  is  probable  that  it  was  such  trees, 
and  not  the  boards  into  which  they  were 
sawed,  which  were  to  revert  to  the  grantor. 
No  facts  appear  to  rebut  this  presumption. 

There  Is  nothing  in  the  deed  to  suggest 
that  the  granted  trees  were  to  be  sawed  on 
the  lot ;  and,  if  that  was  not  the  intention  of 
the  parties  at  the  time  the  deed  was  made, 
it  is  obvious  the  forfeiture  clause  was  not 
intended  to  Include  sawed  lumber.  If,  how- 
ever, it  Is  assumed  that  tne  parties  had 
agreed  t)efore  the  conveyance  was  made  that 
a  mill  should  be  installed  on  the  lot,  that 
fact  would  be  Incompetent  to  prove  that  the 
forfeiture  clause  was  intended  to  apply  to 
both  boards  and  standing  trees;  for,  if  that 
is  the  fact,  the  parties  arranged  for  the  mill 


privilege  In  a  separate  contract  Ckmsequent- 
ly,  the  question  of  the  defendants'  right  to 
leave  the  boards  on  the  premises  would  de- 
pend on  the  proper  construction,  not  of  this 
conveyance,  but  of  that  contract  If  that  is 
the  fact  it  is  fair  to  say  that  in  so  far  as 
this  conveyance  is  concerned,  no  lumber  re- 
mained on  the  lot  when  the  trees  it  convey- 
ed had  been  cut  and  hauled  to  the  mill.  In 
short  it  is  probable  that  the  purpose  of  the 
forfeiture  clause  was  to  limit  the  time  with- 
in which  the  defendants  were  to  have  the 
growth  of  the  trees — not  to  limit  their  time 
for  clearing  the  lot;  for  the  plaintiff's  loss 
if  the  sawed  Inmber  was  not  removed  with- 
in that  time  would  be  so  Inalgnlrtcant,  as 
compared  with  the  defendants',  that  it  is 
probable,  if  the  parties  bad  intended  that 
boards  remaining  on  the  premises  at  the  end 
of  three  years  should  become  the  plaintiff's 
property,  they  would  have  used  apt  words  to 
express  their  Intention.  It  must  be  held, 
therefore,'  that  "lumber"  was  used  In  the 
forfeiture  clause  In  the  sense  of  standins 
trees. 
Exceptions  sustained.    All  concnrred. 


CIS  N.  H.  ai) 
EriMBALIi  T.  KIMBAIiU 

(Supreme  Goart  of  New  Hampshire.     Hills- 
borough.   June  1,  1£K)9.) 

1.  AonoR  <|  12*)— Defkhsb»— Ii«.w  Oovsur* 
mo. 

The  lex  loci,  rather  than  the  lex  fori,  gov- 
erns as  to  defenses,  both  in  tort  and  contract. 

fEJd.  Note.— For  other  cases,  see  Action,  Defc 
Dig.  I  12.») 

2.  Statutks  (I  289*)— Pboo*  of  Law  or  Oth- 
EB  States. 

The  law  jt  another  state,  a  question  for 
the  trial  coui,;,  must  be  proved,  like  any  other 
fact. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Gent  Dig.  H  889,  390;    Dec.  Dig.  |  289.*] 
8.  BviDKKci:  (I  80*)— Pbbsumptiow— Law  am 

Otreb  States. 

In  the  absence  of  proof  aa  to  the  law  of 
another  state,  deriving  the  body  of  its  law  from 
Enftland,  the  common  law,  as  understood  and 
applied  in  the  state  of  the  formn,  is  presumed 
to  prevail. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent  Dig.  {  101:    Dec.  Dig.  J  80;*   Common 
Law,  Cent.  Dig.  «  14-16.] 
4.  Husband  and  Wifb  (S  39*)— Cohtbaots. 

The  common  law  does  not  recognize  con- 
tracts between  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  220;   Dec  Dig.  S  39.*] 

B.  HusBAWD  AND  Wire  (f  39»i— Cohtbaots— 

Relief  in  Equity. 

Relief  will  be  given  by  ennttv  on  a  con- 
tract between  husband  and  wire,  if  it  be  just 
and  fair,  and  ought  equitably  to  be  enforced. 

[E^.  Note.— For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  i  220;    Dec  Dig.  g  39.*J 
8.  Action  (|  S6*>— ESquttabu:  BKi-iEr. 

Though  there  was  a  verdict  for  plaintiff, 
in  an  unmaintainable  action  of  assumpsit  by 
a  wife  against  her  husband  on  their  contract 
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■ad  thoQgh  she  may  hare  rights  enforceable  in 
equity,  and  towards  the  dom  at  tb«  trial  filed 
a  bill  in  equity  in  aid  of  her  action  at  law,  she 
will  not  l>e  given  a  decree  for  the  amount  of  the 
verdict;  tliere  l>einx  in  an  equity,.8ait,  in  addi- 
tion to  the  preliminary  qaestfon  ot  whether  the 
ittoca  aliall  be  tried  by  cwurt  or  Jury,  not  only 
the  Question  of  whether  there  was  the  contract, 
irhich  alone  is  involved  in  the  action  of  assump- 
sit, bat  also  the  questions  whether  it  was  just 
■ad  Cair,  and  ought  equitably  to  be  enforced, 
and  Uie  Goanterclaim  in  the  assumiwit  action 
bavlnc  been  disallowed  because  it  arose  after 
the  action  was  brought,  while  the  equity  suit 
was  not  brought  till  after  the  inception  of  the 
•eaDterclaim. 

[ESd.  Note.— For  otbra  caaea,  lea  Action,  Dec.  < 
Dig.  i  8&*] 

Transferred  ttoai  Superior  Gonrt,  HIUs- 
borongb  County;  Stone,  Judge. 

Action  by  Al\ce  B.  Kimball  against  John 
F.  KlmbalL  Verdict  for  plalntUT  for  18,250, 
and  case  transferred  from  tiM  superior  court 
Case  discharged. 

The  farm  was  once  the  property  of  the 
busband,  and  was  deeded  by  him  to  bis  wife 
before  their  lawful  marriage,  but  wlille  they 
■uppoaed  they  were  husband  and  wife.  Aft- 
er the  impediment  was  removed,  they  were 
lawfully  married.  Her  evidence  tended  to 
prove  that  she  thertaf  ter  deeded  the  farm,  up- 
on his  promise  to  pay  over  to  her  the  proceeds ; 
while  his  evidence  was  to  the  effect  that  be 
never  gave  the  farm  to  her,  but  that  she 
held  the  title  in  trust  for  him.  He  also  of- 
fered to  show  in  defense,  that,  after  this  suit 
was  brought,  she  broke  open  his  safe  and 
took  therefrom  $5,600.  This  defense  was 
mled  out  because  it  accrued  after  the  suit 
was  brought.  The  property  Is  situated  In 
Vermont,  and  the  parties  lived  there  and  in 
Massachusetts  during  the  time  covered  by 
these  transactions.  There  was  no  proof  of 
the  law  of  either  state.  Toward  the  close 
«f  the  trial  the  plaintiff  filed  a  bill  In  equity 
ta  aid  of  her  suit  at  law.  Subject  to  excep- 
tion the  court  denied  the  defendant's  motion 
for  a  nonsuit,  and  submitted  the  case  to  the 
Jury  upon  the  issue  "Whose  farm  was  this — 
the  plaintiff's  or  the  defendant's?" 

Doyle  &  Luder,  for  plaintiff.  Waaon  & 
Moran,  for  defendant 


PBASLEB,  J.  As  between  the  lex  loci  and 
the  lex  fori,  the  former  governs,  both  in  torts 
and  contracts,  in  respect  to  the  legal  effect 
and  incidents  of  the  acts.  Whatever  would 
be  a  defense  to  this  action  If  brought  In  the 
state  where  the  transactions  toolc  place  Is 
a  defense  here.  Beacbam  t.  Portsmouth 
Bridge.  68  N.  H.  382,  40  AQ.  1066,  73  Am. 
St  Rep.  607;  MacDonald  v.  Railway,  71  N. 
H.  448,  450,  62  Atl.  982,  66  L.  R.  A.  448,  98 
Am.  St.  Rep.  660.  When  the  law  of  a  sister 
state  becomes  material  it  is  to  be  proved  like 
any  other  fact  It  cannot  be  assumed,  or 
found  without  proof.    Taylor  v.  Barron.  30 


N.  B.  TS^  100.  102,  M  Am.  Dea  281;  Emery 
V.  Berry,  28  N.  H.  473,  480,  61  Am.  Dnc 
622.  The  question  la  determinable  In  the 
trial  court  Jenne  t.  HarrisvlUe,  63  N.  H. 
406.  As  the  states  ia  question  derive  the 
body  of  their  law  from  England,  it  Is  pre- 
Bomed,  in  the  absence  of  proof,  that  the  com- 
mon law  prevails.  4  Wig.  Bv.  g  2536.  The 
rule,  adopted  in  some  states,  that  the  law  of 
a  sister  state  will  be  presumed  to  be  like 
that  of  the  fomm,  not  only  as  to  the  Judl-' 
daily  declared  law,  but  also  as  to  statutory 
enactments,  is  not  followed  here.  Leach  v. 
PiUsbury,  16  N.  H.  137.  As  the  case  now 
stands,  the  tights  of  these  parties  are  gor- 
emed  by  the  common  law  as  anderstood  and 
applied  in  tlUs  statp.  The  "stubborn  and 
inflexible  principle  of  the  common  law" 
(Andrews,  J^  in  Hendricks  v.  Isaacs,  117  M. 
X.  411,  22  N.  B.  1029,  6  L.  R.  A.  659,  16  Am. 
St  Rep.  624),  which  refusad  to  recognize  con- 
tracts between  husband  and  wife^  has  been, 
and  still  is,  foUo.wed  here,  except  as  modi- 
fied by  statute.  Patterson  v,  Patterson,  46 
N.  H.  164:  Burleigh  v.  Coffin,  22  N.  H.  118, 
63  Am.  Dec.  236.  The  motion  for  a  non- 
suit of  the  action  in  assumpsit  should  baTe 
been  granted. 

But  it  is  urged  that,  if  the  wife  has  no 
standing  in  a  court  of  law,  she  has  in  equity, 
that. the  issnes  have  been  tried,  and  a  bUl 
in  equity  has  been  filed  as  an  amendment, 
and  that  therefore  she  should  now  have  a 
decree  for  the  amount  of  the  verdict  That 
she  may  proceed  in  equity  la  settled  by  th* 
great  weight  of  authority.  "But  courts  of 
equity  (following  in  this  particular,  as  tn 
most  others,  the  civil  law)  have  always  rec- 
ognized the  wife  as  possessing  a  legal  entity 
apart  from  that  of  her  hn8ba9d.  The  mo- 
ment that  the  separate  .existence  of  the  wife 
was  admitted  it  followed  that  the  impoa- 
slbillty.  of  recognizing  any  contractual  re- 
lations between  them  at  once  disappeared. 
Therefore  courts  of  equity  have  never  re- 
fused to  enforce  such  contracts  merely  be- 
cause of  any  difficulty  springing  from  the 
common-law  doctrine  of  the  unity  of  hus- 
band and  wife.  The  courts  do  not  enforce 
all  contracts  between  husband  and  wife,  be- 
cause the  power  is  an  equitable  one,  and  to 
be  used  for  the  best  interests  of  all  the  par- 
ties. Including  their  interests  as  husband  and 
wife.  Bta  Bq.  Jur.  |  1368;  Bisp.  Bq.  i 
114."  Garwood  T.  Garwood,  56  N.  J.  Bq. 
205,  88  Atl.  964.  "The  unity  of  husband  and 
wife,  by  which  the  legal  existence  of  the 
wife  was  merged  in  that  of  her  husband, 
preventing  them  from  contracting  with  each 
other  as  if  they  were  two  distinct  persons, 
never  prevailed  In  courts  of  equity.  It  may 
be  more  accurate  to  say  that  courts  of  equity 
disregarded  the  fiction  upon  which  the  com- 
mon law  proceeded,  and  are  accustomed  to 
lay  hold  of,  and  give  effect  to,  transactions 
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and  agreements  between  hnaband  and  wife, 
according  to  the  uatore  and  equity  of  the 
case.  It  does  not  limit  Its  Inquiry  to  the 
ascertainment  of  tlie  fact  whether  what  had 
taken  place  would,  as  between  other  per* 
sons,  bare  constituted  a  contract,  and  give 
relief,  as  a  matter  of  course,  If  a  formal 
contract  be  established,  but  it  further  in- 
quires whether  the  contract  was  just  and 
fair,  and  equitably  ought  to  be  enforced,  and 
administers  relief  where  both  the  contract 
and  the  circumstances  require  It"  Andrews, 
J.,  In  Hendricks  t.  Isaacs,  117  N.  T.  411,  22 
N.  R  1029,  6  L.  R.  A.  559,  15  Am.  St  Rep. 
624.  The  contrary  holding  In  Massachusetts 
finds  no  support  In  other  Jurisdictions,  and 
Is  opposed  by  a  strong  minority  of  the  court. 
Fowle  V.  Torrey,  135  Mass.  87.  And  even  In 
that  state  the  rule  Is  not  consistently  ap- 
plied. In  a  recent  case,  closely  resembling 
the  present  one,  relief  was  granted  the  wife 
In  equity.  Frankel  t.  Frankel,  173  Mass.  214, 
53  N.  B.  S98,  73  Am.  St  Rep.  266.  Even  as 
to  rents  and  profits,  which  ordinarily  be- 
longed to  the  husband,  the  wife  may  be  en- 
titled to  relief  under  some  circumstances. 
Barron  ▼.  Barron,  24  Vt  376,  891. 

It  does  not  necessarily  follow,  however, 
that  because  the  wife  has,  or  may  have, 
rights  enforceable  in  equity  the  case  has 
been  properly  tried  in  an  unmaintainable  ac- 
tion of  assumpsit  While  the  form  of  the 
proceeding  may  be  unimportant,  yet  when 
the  substance  of  the  right  or  of  the  remedy 
is  dUTerent.  it  is  Important  that  the  latter  be 
correctly  administered.  In  the  action  of  as- 
sumpsit the  question  was  merely  whether  a 
contract  existed.  In  equity  more  than  this 
must  be  shown.  It  must  appear  as  to  the 
purchase  price  that  the  contract  Is  Just  and 
fair,  and  one  that  equitably  ought  to  be  en- 
forced. And  as  to  the  rents  and  profits  a 
strong  case  for  equitable  Interference  must 
be  made  out  In  the  assumpsit  suit  the 
counterclaim  was  disallowed  because  it  arose 
after  suit  was  brought  The  suit  in  equity 
was  not  begun  until  the  bill  was  filed  (Clark 
y.  Slayton,  63  N.  H.  402,  1  Atl.  113),  and 
that  was  after  the  inception  of  the  counter- 
claim. In  the  suit  at  law  the  parties  had 
their  Jury  trial  as  a  matter  of  constitution- 
al right  In  the  proceeding  in  equity  there 
Is  a  preliminary  question  for  the  trial  court 
whether  the  issues  shall  be  tried  by  the 
court  or  sent  to  a  Jury.  Curtice  v.  Dixon, 
73  N.  H.  393,  62  AU.  492. 

A  nonsuit  should  be  entered  as  to  the  ac- 
tion in  assnmpslt  If  Justice  requires  the 
allowance  of  an  amendment  by  filing  a  bill 
in  equity,  that  relief  should  be  granted  up- 
on such  terms  as  seem  Just;  and.  If  that  is 
done,  the  case  will  then  be  in  order  for 
proceedings  on  the  equity  side  of  the  court 

Case  discharged.     All  concurred. 


(n  N.  J.  li.  an) 
THOMPSON  T.  TRENTON  WATER  POW- 
ER CO. 

(Court  ot'Errois  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Contracts  (|  153*)— Constbuction— Gbak- 

MATICAL  ARO  ObDINABT  SENSK  OF  WOBDS. 

In  construing  a  document  the  grammatical 
and  ordinary  sense  of  the  words  is  to  be  adlier- 
ed  to,  anless  they  would  lead  to  some  absurdi- 
ty, or  some  repugnance  or  inconsistency  with 
the  rest  of  the  instrument,  in  which  case  the 
grammatical  and  ordinary  sense  of  the  words 
may  be  modified  so  as  to  avoid  the  absurdity 
and  inconsistency,  but  no  further. 

[Ed.  Note. — For  otlier  cases,   see   Contracts, 
Cent  Dig.  i  784;  Dec.  Dig.  t  153.»] 

2.  Watebs   ANn  Wateb   Coubses   (|   158*)— 
Lease  of  Wateb  Poweb-^Jonstbuction. 

A  conveyance  by  the  owner  of  a  water  pow- 
er to  a  millowner  of  water  for  the  use  of  the 
mill,  by  way  of  lease  and  re-lease,  provided 
that  the  lessor  should  uphold,  maintain,  and 
repair  a  raceway,  and  keep  up  and  repair  the 
guard  walls  and  banks,  that  if  a  breach  should 
happen  to  any  part  of  the  banks,  it  would  repair 
the  same  within  as  short  a  time  as  the  natnre  of 
the  case  would  admit  and  that  the  rents  should 
abate  if  the  repair  was  not  made  within  30 
days,  and  that  the  lessor  should  be  liable  for 
no  other  damage  by  reason  of  such  breach  not 
lieing  repaired,  nor  for  any  stoppage  of  tlie 
water  to  be  occasioned  by  the  widening  and 
clearing  out  or  repairing  of  the  raceway,  ex- 
cept the  abatement  of  rent  after  30  days,  and 
that  for  30  days'  stoppage  in  one  year  there 
should  be  no  reduction,  the  right  to  stop  the 
water  for  that  term  for  necessary  purposes,  in 
their  discretion,  being  expressly  reserved  ;  and, 
if  at  any  time  there  should  be  a  deficiency  ol 
water  to  supply  the  lessees  with  the  quantity 
leased,  and  such  deficiency  should  be  caused 
or  continued  after  notice  by  the  willful  mis- 
conduct or  neglect  of  the  lessors,  the  lessees 
should  have  a  right  to  recover  damages  in  ad- 
dition to  the  rent  to  be  withheld,  such  additional 
damages  in  no  case  to  exceed  the  amount  of 
rent  for  the  time  that  such  deficiency  might 
continue,  held  that  the  lessor  was  liable  for 
compensatory  damages  for  the  stoppage  of  wa- 
ter caused  by  its  permitting  a  citv  to  construct 
a  drain  under  the  raceway  or  canal. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
nter  Courses,  Cent.  Dig.  f  184;   Dec.  Dig.  i 
1S8.«]  6   •         .  *•   • 

8.  Waters  and  Water  Cottrses  (i  IHS*) — 
Lease  of  Water  Power — Constkuctj.on. 
By  a  conveyance  of  water  from  a  raceway, 
it  was_  provided  that  the  grantor  reserved  what- 
ever time  In  each  and  every  year  might  be  req- 
uisite to  make  improvements  and  repairs  to 
the  raceway,  dams,  gates,  aqueducts,  and  other 
appurtenances  thereof,  and  that  it  was  not  to 
be  held  liable  for  any  damages  for  any  stoppage 
occasioned  by  such  repairs  and  improvements 
or  by  breaks,  floods,  or  drought  of  summer,  nor 
for  any  other  cause  whatever,  however  long 
the  said  stoppage  might  continue,  unless  the 
grantor  take  more  than  30  days  in  any  one 
year  to  enlarge  or  increase  the  capacity  of  the 
raceway,  or  to  make  entirely  new  additions 
thereto,  in  which  case  only  it  should  be  liable 
to  an  amount  of  damages  not  in  any  ease  to 
exceed  the  rent  which  would  have  accrued  dur-" 
ing  such  excess  over  30  days.  Held  that  the 
grantor  was  liable  for  compensatory  damages 
for  the  stoppage  of  water  caused  by  permlt- 
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tins  k  dty  t«  eonstniet  *  drain  under  the  race- 
way or  canal. 

WBd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  184 ;   Dec  Oi«.  S 
158.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  Andrew  Thompson  against  the 
Trenton  Water  Power  Company.  Judgment 
for  plaintlir,  and  defendant  brings  error.  Af- 
firmed. 

The  defendant  la  the  owner  ot  a  water 
power:  the  plaintiff  the  grantee  of  water 
rights  for  the  nse  of  bis  mill.  The  action  ia 
brought  for  damages  suffered  by  the  plaintiff 
by  reason  of  the  shutting  off  of  water  from 
his  miU  from  Jane  17  to  July  19,  190a  The 
case  turns  wholly  vpon  the  construction  of 
the  Tsrious  grants  from  the  defendant  and 
its  predecessor,  the  Trenton  Delaware  Falls 
Company,  to  the  plaintiff  and  his  predeces- 
sors in  title.  The  earliest  grant  was  by  way 
of  lease  and  re-lease  in  1839,  for  241  square 
inches  of  water.  The  lease  provided  that  the 
lessor  should  uphold,  maintain,  and  repair 
ttie  canal  or  main  raceway,  and  keep  np  and 
repair  the  guard  walls  and  the  banks  of  the 
canal;  that  if  at  any  time  a  breach  should 
happoi  to  any  part  of  the  banks,  they  would 
repair  the  same  within  as  short  a  time  as 
the  nstnre  of  the  case  would  admit,  and  that 
the  rent  should  abate  if  the  repair  was  not 
made  within  30  days,  and  that  they  would 
be  liable  to  no  other  damages  for  such  breach 
not  being  repaired,  nor  for  any  stoppage  of 
the  water  to  be  occasioned  by  their  widen- 
ing, clearing  out,  or  repairing  the  canal  or 
main  raceway,  except  the  abatement  of  rent 
after  30  days.  The  lease  further  provided 
that  "for  thirty  days'  stoppage  in  any  one 
year  there  should  be  no  reduction,  the  right 
to  stop  the  water  for  that  term  for  necessary 
purposes  In  their  discretion  being  expressly 
reserved,"  and  that  if  at  any  time  there 
should  l>e  a  deficiency  of  water  to  supply  the 
lessees  with  the  quantity  leased,  and  such 
deficiency  should  be  caused  or  continued 
after  notice  through  the  willful  neglect  or 
misconduct  of  the  lessor,  then  the  lessees 
should  have  a  right  to  recover  damages  in 
addition  to  the  rent  to  be  withheld;  "such 
additional  damage  in  no  case  to  exceed  the 
amonnt  of  rent  for  the  time  that  such  de- 
ficiency may  continue." 

Tlie  next  grant  was  by  way  of  deed  of 
bargain  and  sale  for  100  square  inches  of 
water  to  be  drawn  under  a  bead  of  8  feet, 
which  was  granted  subject,  among  other 
conditions,  to  the  following:  "The  said  par- 
ty of  the  first  part  hereby  reserve  to  them- 
selves, ttteir  successors  and  assigns  whatever 
time  in  each  and  every  year  may  be  req- 
uisite to  make  improvements  and  repairs 
to  the  said  canal  or  main  raceway,  the  dams, 
gates,   aqueducts   and  other   appurtenances 


thereof.  And  it  is  hereby  covenanted  and 
agreed  by  and  between  the  said  parties  that 
the  said  party  of  the  first  part,  their  succes- 
sors and  assigns  are  not  to  be  held  liable  for 
damages  for  any  stoppage  occasioned  by 
such  repairs  and  Improvements  or  by  breaks, 
floods,  the  drought  of  summer,  nor  for  any 
other  cailse  whatever,  however  long  the  said 
stoppage  may  continue,  unless  the  said  party 
of  the  first  part  shall  take  more  time  than 
thirty  days  in  any  one  year  to  enlarge  or 
increase  the  capacity  of  said  canal  or  main 
raceway,  or  to  make  entirely  new  additions 
thereto,  In  which  case  only  the  said  party 
of  the  first  part,  their  successors  and  assigns 
snail  be  liable  to  an  amonnt  of  damages  not 
In  any  case  to  exceed  the  rent  which  would 
have  accrued  during  such  cases  over  thirty 
days,  estimating  the  rent  of  the  said  100 
sq.  in.  of  water  to  be  drawn  as  aforesaid 
at  $300  per  annum."  The  grant  also  pro- 
vided that.  In  case  the  grantee  shonld  experi- 
ence a  deficiency  of  water  to  supply  the  100 
square  Inches,  and  the  deficiency  should 
arise  from  the  neglect  of  the  grantor  to  make 
the  necessary  and  needful  repairs  to  the  ca- 
nal or  raceway,  the  grantee  might,  after  10 
days'  notice  in  writing  to  the  grantor,  make 
such  repSlrs,  and  the  grantor  was  bound  to 
repay  the  cost  thereof  to  be  determined  by 
referees. 

The  third  grant  is  of  25  square  inches  of 
water,  and  the  conditions  are  the  sbme  as 
In  the  last-mentioned  grant  The  printed 
copy  of  this  grant  however,  contains  a  pro- 
vision by  which  the  grantor  agreed  to  up- 
hold, maintain,  and  repair  the  canal  or  main 
rai-eway,  and  the  guard  walls,  banks,  and 
other  appendages  thereof,  and  in  case  a 
breach  shonld  happen  to  be  made,  or  any 
other  casualty  should  occur  to  the  canal  or 
Its  appendages,  by  reason  of  which  the  wa- 
fer should  not  be  supplied,  that  they  would 
repair  the  same  within  as  short  a  time  as  tlie 
nature  of  the  case  admitted. 

The  fourth  prant  is  by  way  of  lease  for 
120  square  Inches  of  water  under  a  head  of 
3  feet,  at  a  rental  of  $313.  This  lease  is 
merely  a  lease  of  the  water,  and  contains 
only  a  covenant  on  the  part  of  the  lessee  to 
pay  the  rent 

The  water  was  shut  off,  at  the  time  of 
which  the  plaintiff  complains,  in  order  to 
permit  the  city  of  Trenton  to  construct  a 
drain  under  the  water  power  canal,  for 
which  the  city  agrreed  to  pay  the  defendant 
in  liquidation  of  its  loss  of  rentals  and  the 
interruption  of  Its  business.  The  water 
power  company  took  advantage  of  this  peri- 
od of  time  to  make  certain  repairs.  The 
trial  Judge  charged  the  Jury  that 'the  water 
could  be  lawfully  shut  off  for  repairs  and 
improvements,  but  that  the  rights  of  the  de- 
fendant were  limited  to  the  repairs  that 
were  made  if  those  repairs  required  the  shut- 
ting off  of  the  water,  and  was  only  for  such 
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time  as  ynm  reqidred  for  tbe  repairs,  and 
that  for  damages  caused  by  the  mill  being 
shut  down  while  the  repairs  were  being 
made  the  plain tlfF  could  not  recover.  The 
defendant  Insisted  that  the  plaintiff  could 
only  recover  damages  for  the  number  of 
working  days  In  excess  of  ^80  and  that,  in- 
asmuch as  the  water  was  not  shut  off  for 
30  working  days, '  deducting  the  Intervening 
Sundays,  the  plaintiff  was  not  entitled  to 
recover. 

Malcolm  O.  Buchanan  (James  Buchanan, 
on  the  brief),  for  plaintiff  in  error.  Linton 
Sattertbwall;  for  defendant  in  error. 

SWATZB,  J.  (after  stating  the  facts,  as 
above).  The  difficulties  of  construing  the 
provisions  of  the  grants  are  very  considera- 
ble, and  are  Increased  by  the  different  lan- 
guage in  which  the  earliest  grant  by  way  of 
lease  and  re-lease  and  the  subsequent  grants 
by  way  of  deeds  of  bargain  and  sale  are 
expressed.  The  view  we  have  taken  of  the 
case  relieves  us  from  a  further  difficulty, 
which  might  be  presented  under  conceiva- 
ble clrcimiBtances  by  reason  of  the  fact  that 
the  last  lease  contains  no  conditions  at  all. 
The  question  to  bo  decided  Is  whether  by 
the  terms  of  these  Instruments  the  water 
power  company  had  the  right  to  shut  off 
the  water  from  the  plaintiff's  mill  for  a 
purpose  foreign  to  the  operations  of  the 
water  power  company  Itself.  We  find  it 
conveni^it  to  deal  first  with  the  provisions 
of  the  lease.  In  substance,  the  lease  al- 
lowed the  water  power  company  30  days  for 
the  purpose  of  making  repairs  in  three  differ- 
ent contingencies:  First,  If  a  breach  should 
happen  to  the  banks;  second,  if  there 
Should  be  a>  stoppage  of  water  to  be  occa- 
sioned by  widening,  clearing  out,  or  repair- 
ing the  canal;  third,  in  case  ef  a  stoppage 
for  30  days  in  any  one  year  for  necessary 
purposes  in  the  discretion  of  the  water  pow- 
er company.  The  present  case  does  not  fail 
within  either  of  these  categories.  The  trial 
judge  allowed  the  Jury  to  return  a  verdict 
only  for  such  stoppage  as  was  caused  by 
the  works  of  the  city  of  Trenton  under  the 
contract  with  the  defendants.  The  building 
of  the  drain  by  the  city  of  Trenton  was  a 
contingency  not  covered  by  the  lease.  It 
was  not  a  case  where  a  breach  happened  to 
the  banks,  nor  a  case  of  a  stoppage  of  wa- 
ter occasioned  by  widening,  clearing  out, 
or  repairing  the  canal,  nor  was  it  a  stop- 
page of  water  for  necessary  purposes;  for 
we  think  it  quite  clear  that  the  necessary, 
purposes  referred  to  were  such  purposes  as 
might  be  necessary  to  enable  the  water  pow- 
er company  to  carry  out  its  contract  to  up- 
hold, maintain,  and  repair  the  canal  or  race- 
way, and  that  allowing  the  city  to  construct 
a  drain  was  the  voluntary  act  of  the  wa- 
ter power  company,  and  not  necessary.  A 
further  question  arises  under  the  i^ovlsion 
of  the  lease  which  limits  the  amount  of  re- 


covery In  case  there  should  be  a  d^cleney 
of  water  to  supply  the  lessee  with  the  quan- 
tity thereby  leased,  and  the  deficiency  should 
be  cansed  or  continued  after  notice  through 
the  willful  neglect  or  misconduct  of  the 
lessor.  It  may,  of  course,  be  said  that  an 
entire  stoppage  of  the  water  necessarily  In- 
volves  a  deficiency,  but  we  think  that  the 
words  "deficiency  of  water"  in  the  latter 
part  of  the  lease  are  contrasted  with  the 
stoppage  of  water  provided  for  in  the  claus- 
es immediately  preceding.  The  word  "de- 
ficiency" naturally  conveys  the  Idea  that 
some  water  ia  furnished,  bat  not  as  much 
as  should  be;  and,  when,  as  in  this  case, 
the  deficiency  is  a  deficiency  of  water  to 
supply  the  lessees  with  the  quantity  leased, 
the  argument  is  still  stronger  that  the  par- 
ties contemplated  a  case  where  tlie  lessor 
did  not  fail  wholly  to  supply  water,  but  tall- 
ed  to  supply  the  full  quantity. 

Another  question  Is  presented  by  the  lan- 
guage of  the  condition  in  the  deeds  of  bar- 
gain and' sale:  The  language  of  that  condi- 
tion exempts  the  grantor  from  damage  for 
any  stoppage  occasioned  by  any  cause  what- 
ever, however  long  the  steppage  may  cod- 
tinue.  We  recognise  the  correctness  of  the 
rule  of  construction  stated  by  Lord  Wens- 
leydale  in  the  famous  case  of  Grey  v.  Fear- 
son,  6  H.  L.  C.  61,  at  page  106,  dted  la  the 
brief  for  the  defadant,  that  the  grammatic- 
al and  ordinary  sense  of  the  words  fai  to  t>e 
adhered  to;  but  Lord  Wensleydale  is  care- 
ful to  add:  "Unless  that  would  lead  to  some 
abfiurdlty  or  some  repugnance  or  Inconsist- 
ency with  the  rest  of  the  instrument,  in 
which  case  the  grammatical  and  ordinary 
sense  of  the  words  may  be  modified,  so  as 
to  avoid  that  absurdity  and  inconsistency, 
but  no  further."  The  words  "any  other 
cause  whatever,  however  long  said  stoppage 
may  continue,"  if  read  literally,  would  ex- 
empt the  water  power  company  from  lia- 
bility in  case  they  chose  to  sell  the  wa- 
ter to  the  city  of  Trenton  for  municipal  pur- 
poses, and  divert  it  entirely  from  the  par- 
pose  of  furnishing  power  to  the  mills  to 
whom  the  water  was  sold  or  leased.  Thns 
construed,  the  effect  would  be  that  the  grant 
made  for  a  valoable  consideration  w«ald  be 
only  a  grant  during  the  will  of  the  grantor, 
and  would  l>e  repugnant,  for  the  deed  par- 
ports  to  convey  an  estate  in  fee  simple.  If 
such  were  the  proper  construction,  it  is  dif- 
ficult to  explain  why  the  same  clause  of  the 
deeds  should  allow  an  action  for  damages 
in  case  the  water  power  company  undertook 
to  enlarge  or  Increase  the  capacity  of  the 
canal,  and  took  more  time  than  30  days  in 
any  one  year  for  that  purpose.  In  that  case 
the  company,  by  the  terms  of  the  lease, 
would  be  liable  to  an  action  for  damages 
where  the  stoppage  of  water  was  due  to  its 
effort  to  enlarge  and  Improve  its  canal,  pre- 
sumably for  the  benefit  of  all  concerned, 
and  would  be  exempt  from  an  action  for 
damages  Where  it  stopped  the  supply   of 
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all  water  entirely.  The  Trenton  Delaware 
Falls  Company  was  origlnaUy  Incorporated 
tor  the  purpose  of  creating  a  water  power 
at  the  dty  of  Trenton,  and  It  was  authorized 
to  build  a  dam  In  the  Delaware  river,  to  cut 
a  raceway,  with  branch  raceways  and  oth- 
er works  for  the  purpose  of  creating  and 
using  the  said  water  power  for  mills,  ^mann- 
tactnrlng,  and  no  other  purpose.  Act  Feb. 
16,  1831  (P.  li.  1830-31,  p.  131).  Its  succes- 
Bor,  the  Trenton  Water  Power  Company, 
was  Incorporated  to  hold  the  same  works, 
franchises,  and  real  estate  In  the  same  man- 
ner as  the  original  stockholders.  Act  Feb. 
13,  1844  (P.  L.  1843-44,  p.  85).  The  con- 
Btructlon  contended  for,  if  the  words  are 
read  in  their  most  general  and ,  unqualified 
sense,  would  enable  the  defendant  to  escape 
liability  for  an  abandonment  of  the  very 
purpose  for  which  it  was  chartered.  Such 
a  construction  is,  in  the  words  of  Lord 
Wensleydale,  "absurd,  repugnant,  and  in- 
consistent with  the  rest  of  the  Instrument." 
We  are  under  no  necessity  of  adopting  that 
construction. 

We  think  that  a  reading  of  the  entire  deed 
In  the  light  of  the  charter  of  the  water 
power  company,  and  of  the  provisions  by 
which  it  agreed  to  uphold,  maintain,  and 
repair  the  canal  or  raceway,  demonstrates 
that  the  words  were  used  In  a  more  restrict- 
ed sense.  They  are  coupled  with  words  ex- 
empting the  company  from  liability  for  dam- 
ages for  a  stoppage  occasioned  by  repairs, 
Improvements,  breaks,  floods,  and  drought 
All  of  these  causes,  except  the  improve- 
ments, are  causes  beyond  the  control  of  the 
company,  and  the  parties  evidently  bad  In 
mind  that  there  might  be  other  causes  be- 
yond the  control  of  the  company  for  which 
they  ought  to  provide,  necessary  purposes 
In  the  words  of  the  lease,  and  for  such  cans- 
es  it  was  natural  and  proper  that  they 
should  agree  that  the  company  should  be 
exempt  from  liability  for  damage.  When 
they  came  to  the  question  of  a  stoppage, 
due  to  Improvements  enlarging  or  increasing 
tlie  capacity  of  the  canal,  they  recognized 
that  such  a  stoppage  was  within  the  control 
of  the  water  power  company,  and  that  in 
that  case  it  would  be  proper  to  allow  dam- 
ages in  case  the  company  took  an  unreason- 
able time  to  enlarge  or  increase  the  capacity 
of  the  canal.  This  explains  the  provision 
wliich  allows  them,  in  such  a  case,  only  30 
days  In  a  year,  when  for  other  causes  they 
were  exempt  from  liability,  however  long  the 
stoppage  might  continue.  In  short,  we  think 
ttie  meaning  of  the  words  in  question  would 
be  more  accurately  expressed  if  the  instru- 
ment read:  "Nor  for  any  other  cause  what- 
ever beyond  the  control  of  the  water  power 
company,  however  long  the  stoppage  might 
Continue."  The  case  differs  from  that  of  the 
Hiddlesez  Water  Co.  T.  Knappmann  Whiting 


Company,  84  N.  J.  Law,  240,  45  Aa  692,  49 
L.  R.  A.  672,  81  Am.  St  Rep.  467.  In  that 
case  the  water  company  had  made  an  abso- 
lute agreement  to  supply  water,  and  it  was 
held  by  this  court  that  there  could  not  be 
imported  into  that  agreement  an  exemption 
from  liability,  where  the  company  was  pre- 
vented from  fulfilling  its  contract  by  an  un- 
foreseen accident.  In  the  present  case  the 
water  company  has  undertaken  to  exempt 
itself  from  liability  in  certain  cases,  and 
the  contention  is  that  the  language  is  such 
as  to  exempt  it  absolutely,  whateirer  the 
cause  may  be.  We  think  such  a  construction 
of  the  exemption  Is  destructive  of  the  con- 
Teyancel  Itself.  The  case  differs  also  from 
the  case  In  the  Supreme  Court  of  Buchanan 
&  Smock  Lumber  Company  v.  East  Jersey 
Coast  Water  Company,  71  N.  J.  Law,  3S0, 
59  Atl.  31.  That  was  a  case  of  a  mere  con- 
tract to  supply  water  for  Are  protection, 
and  the  contract  provided  that  the  company 
should  not  be  liable  for  a  deficiency  or  fail- 
ure in  the  supply  occasioned  by  any  cause 
whatsoever.  The  contract  there  was  for 
an  intermittent  supply,  which  might  or  might 
not  be  required.  There  was  nothing  absurd 
or  repugnant  or  inconsistent  in  the  construc- 
tion there  adopted.  The  present  case  is  a 
case  of  a  grant  in  fee  of  so  much  water,  in- 
tended as  a  continuous  supply  for  the  pur- 
pose of  furnishing  power  to  a  mill,  and 
the  construction  contended  for  would  de- 
stroy the  grant,  instead  of  merely  exempt- 
ing the  defendant  from  liability.  The  dif- 
ference between  the  two  cases  is  analogous 
to  the  difference  between  an  agreement  to 
supply  all  the  crops  of  a  farm,  with  an  ex- 
emption from  liability  in  case  of  a  failure 
of  crops  from  any  cause  whatever,  and  a 
grant  of  the  land  itself  with  a  provision 
that  the  grantor  might  prevent  the  grantee 
from  occupying  it  at  any  time  he  chose. 

The  counsel  for  the  plaintiff  In  error  seems 
to  have  seen  the  difficulty  into  which  the 
broad  construction  for  which  he  contends 
wonld  lead  bim,  for  he  urges  that  the  limi- 
tation of  liability  Is  a  limitation  only  for  80 
days  In  any  One  year ;  but  the  deeds  do  not 
couple  the  provision  as  to  80  days  with  any 
cause  except  a  stoppage  caused  by  enlar- 
ging or  increasing  the  capacity  of  the  canal, 
or  making  new  additions  thereto.  When  the 
stoppage  Is  for  any  other  cause,  the  defend- 
ant is  exempt  from  liability,  however  long 
the  stoppage  may  continue.  The  evidence 
in  the  case  showed  that  the  time  occupied 
for  repairs  was  less  than  the  time  during 
which  the  water  was  shut  off,  and  we  think 
the  trial  Judge  was  quite  right  In  allowing 
the  plaintiff  to  recover  for  the  damages  suf- 
fered during  the  period  when  the  water  was 
shut  off  and  repairs  were  not  being  made. 
We  find  no  error  in  the  record,  and  the  Judg- 
ment is  therefore  affirmed,  with  costa. 
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(74  N.  J.  B.  J7J) 

McCARTEU.    Atty.   Ckn.,   t.   riREMBN'S 
INS.  CO.  et  aL 

(Court  of  E>rrora  and  Apprnla  of  New  Jersey. 
July  8,  1909.) 
For  majority  opinion,  see  73  AtL  80. 

8WAYZB,  J.  (dissenting).  In  ordinary 
eases  little  good  is  done  by  an  expression  of 
tbe  reasons  for  dissent,  but  when  the  prin- 
ciple involved  is  fundamental,- it  is  a  public 
duty  to  protest  In  the  hope  tliat  tbe  logical 
consequences  may  not  lead  ua  too  far  before 
we  are  aware  of  the  direction  in  which'  we 
are  traveling.  This  decision  Is  novel.  Com- 
binations of  Insurance  compiinles  like  the 
Newark  Fire  Insurance  Exchange  are  not 
new.  Many  such  cases  are  collected  in 
Lewson's  Monopoly,  and  Trade  Restraint 
Cases,  referred  to  in  the  opinion.  It  Is  sig- 
nificant that  not  one  of  these  cases  Is  cited. 
I  shall  review  them  at  length  hereafter. 
Our  sister  states,  administering  the  same 
system  of  law  that  we  administer,  have  been 
singularly  blind,  for  they  have  for  years 
been  industriously  legislating  on  this  subject, 
and,  if  tbe  present  decision  is  right,  such 
lei^lslation  has  been  unnecessary,  -since  we 
have  accomplished  by  Judicial  decision  what 
In  every  other  state  has  been  thought  to  re- 
qnlre  legislative  action  by  the  elected  rep- 
resentatives of  the  people.  I  deprecate  Ju- 
dicial legislation  regardless  of  Its  merits. 
It  confuses  tbe  function  of  the  separate 
branches  of  the  government,  and  when  it  re- 
sults, as  In  this  case.  In  applying  new  law 
to  the  past  conduct  of  individuals,  it  lias  all 
those  erlls  of  ex  post  facto  legislation  which 
led  to  our  constitutional  prohibition.  I  dep- 
recate also  the  ground  upon  which  the  deci- 
sion is  put,  for  it  goes  much  farther  and 
reaches  -much  deeper  than  tbe  opinion  Itself 
indicates.  The  court  relies  on  Munn  v.  Illi- 
nois, 94  U.  S.  113,  24  L.  Ed.  77.  Munn  v. 
Illinois  was  decided  under  provisions  of  the 
Illinois  statute  which  attemptt^d  to  regulate 
the  charges  of  Individuals  owning  grain  ele- 
vators. Tbe  Importance  of  the  case  was  in 
its  assertion  of  this  right  to  regulate  charges 
by  private  imllviduals,  not  corporations.  By 
relying  upon  that  case  alone  as  authority, 
the  court  must  mean  that  it  is  competent 
for  the  IjCgislHture  to  fix  rates  of  insurance 
by  private  individual  insurers — a  very  wide 
departure  from  established  principles.  It 
may  be  concetled  that  where  a  virtual  mo- 
nopoly exists,  as  In  the  Munn  Case,  the  slate, 
by  its  Legislature,  has  tbe  right  to  regulate 
charges.  Such  is  the  view  suggested  by 
Prf)f.  Wyman  in  a  thoughtful  article  on 
"The  Law  of  Public  Callings,"  17  Harvard 
Law  Review,  156.  at  page  217;  and  it  has 
much  to  commend  it  But  the  right  to  reg- 
ulate charges  when  it  rests  upon  tbe  exist- 
ence of  a  virtual  monopoly  must  cease  as 
soon  as  the  court  has  destroyed  the  monopo- 
ly by  its  injunction.  Under  this  view,  to 
put  an  end  to  tbe  monopoly  is  to  cut  off  tbe 


branch  on  Which  the  rlgbt  of  public  regnla- 
tion  bangs,  and  this  tbe  court  attempts  to 
do  by  its  prpf!<>ut  decree.  The  opinion  rests 
for  its  fundamental  proposition,  not  upon 
the  basis  of  virtual  monopoly,  but  upon  tbe 
idea  that  when  tbe  public  Interest  is  served 
by  the  conduct  of  any  business,  and  that 
business  has  become  large  and  successful, 
the  public  may  at  once  intervene.  Tbe  quo- 
tation in  the  opinion,  "First  tbe  blade,  then 
the  ear,  after  that  the  full  com  In  the  ear," 
and  the  paraphrase  of  Shakespeare,  suggest 
tfant  one  rule  applies  to  a  small  business  and 
a  difFerent  rule  to  a  large  business.  I  have 
never  before  heard  it  suggested  that  the 
size  or  success  or  want  of  success  of  a  busi- 
ness was  a  test  of  its  public  chnraeter.  I 
think  a  ferryman  operating  a  flntlKint  with 
only  one  passenger  a  day  is  engaged  In  a 
public  calling  as  truly  as  the  owners  of  the 
ferries  over  the  North  River  with  their  thou- 
sands of  passengers  daily ;  that  a  public  ex- 
pressman Just  beginning  bnainpss  and  carry- 
ing his  first  parcel  Is  engaged  in  a  public 
calling  as  truly  as  the  great  express  com- 
panies; and  that  the  railroads  were  engaged 
In  a  public  calling  In  their  feeble  liegtnnlngs 
as  well  as  In  their  present  development  If 
size  or  success  is,  as  the  opinlun  holds,  the 
test  by  which  the  existence  or  nonexistence 
of  a  public  calling  Is  to  be  determined.  I  do 
not  know  where  to  draw  tbe  line  or  when 
in  the  course  of  its  growth  a  business  wblcb 
before  was  private  becomes  public.  The  test 
of  size  and  success  is  a  very  different  test 
from  that  of  a  virtual  monopoly.  Tbe  opin- 
ion holds  that  the  business  of  Insurance  is 
affected  with  a  public  interest  not  because 
of  the  combination  which  is  to  be  dissolved, 
but  liecause  It  is  an  important  business  nec- 
essary In  modern  life.  Tile  reasoning  applies 
as  well  to  a  single  company  as  to  a  combina- 
tion of  many  companies.  In  fact  tbe  de- 
tislon  goes  upon  tbe  ground  that  the  court 
has  the  right  to  regulate  tbe  business  of  each 
separate  company  because  it  is  affected  with 
a  public  Interest,  and  to  prevent  each  sep- 
arate company  from  making  the  contract  in 
question.  If  this  is  correct  tbe  Munn  Case 
Is  authority  for  the  extension  of  tbe  same 
regulation  to  individual  insurers.  It  Is 
therefore  important  to  determine  whetha 
the  right  to  regulate  insurance  companies, 
which  has  long  been  exercised,  rests  upon 
tbe  ground  that  they  are  affected  with  a 
public  Interest  The  expression  "affected 
with  a  public  Interest"  la  an  unfortunate 
one.  Judge  Cooley,  years  ago  In  discussing 
Munn  V.  Illinois,  was  careful  to  warn  ua 
against  the  danger  of  giving  too  brond  a 
meaning  to  these  words.  Co«)ley'8  Constitu- 
tional Limitations,  730.  He  snys:  "The 
mere  fact  that  the  public  have  an  interest  In 
tbe  existence  of  tbe  business,  and  are  ac- 
commodated by  it,  cannot  be  sntHclent  for 
that  would  subject  the  stock  "f  the  merchant 
and  bis  charges,  to  public  regulutiuu.    The 
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public  bave  an  Interest  In  every  business  in 
-which  an  Individual  offers  bla  wares,  his 
merchandise,  his  services,  or  bis  accommo- 
dations to  the  public;  but  his  offer  does  not 
place  him  at  the  mercy  of  the  public  in  re- 
spect to  charfres  and  prices."  He  then  pro- 
ceeds to  explain  Munn  v.  Illinois  as  resting 
upon  the  virtnal  monopoly,  the  very  condi- 
tion which  the  present  decree  undertakes  to 
destroy,  and  he  classifies  businesses  which 
are  affected  with  the  public  interest  as  fol- 
lows: ''(1)  Where  the  business  is  one  the 
following  of  which  Is  not  of  right,  but  is 
permitted  by  the  state  as  a  privilege  or 
franchise.  Under  this  head  would  be  com- 
prised the  business  of  setting  np  lotleries. 
of  glYlnfs  shows,  etc.,  of  keeping  billiard  ta- 
bles for  hire,  and  of  selling  Intoxicating 
drinks  when  the  sale  by  unllcenspd  n>"-tips 
Is  forbidden;  also  the  cases  of  toll  bridges, 
etc.  (2)  Where  the  state,  on  public  grounds, 
renders  to  the  business  special  assistance 
by  taxation  or  otherwise.  (8)  Where,  for  the 
accommodation  of  the  business,  some  special 
use  is  nllnwed  to  be  made  of  public  pniperty 
or  of  the  public  easement.  (4)  Where  ex- 
clusive privileges  are  granted  in  consldern- 
tlon  of  some  special  return  to  be  made  to 
the  public."  The  business  of  Insurnnce 
against  Are  Is  said  to  tome  within  those 
Classen,  because  It  Is  regulated  by  the  state, 
and  companies  which  cannot  satisfy  a  cer- 
tain standard  of  solvency  and  comply  with 
certain  conditions  are  not  allowed  to  do 
business  in  the  state.  It  sounds  rather 
strange  to  find  that  the  burdens  aud  retiulre- 
ments  imposed  by  46  different  states,  from 
which  Insurance  companies  have  made  vain 
attempts  to  escape  since  the  decision  of 
Paul  v.  Vlrgiila.  8  Wall.  168,  19  U  Ed.  3r.7. 
are  realty  In  the  nature  of  privileges  and 
franchises,  because  they  exclude  from  com- 
petition all  companies  which  cannot  attain 
to  the  legislative  standard  or  comply  with 
the  Iegl!4lative  conditions.  These  regulations 
might  indeed  amount  to  privileges  aud  fran- 
chises If  tlie  state  bound  Itself  not  to  relat 
them  or  not  to  admit  other  companies  on 
less  onerous  t^rms;  but  there  can  be  no 
privilege  or  franchise  where  the  state  grants 
nothing,  and  the  restriction  of  competition 
by  means  of  these  salutary  regulations  does 
not  amount  to  an  agreement  on  the  part  of 
the  state  to  continue  them.  The  Legislature 
may  to-day  adopt  regulations  which  would 
require  a  company  to  have  a  capital  of  a  mil- 
lion dollars,  and  after  the  companies  that 
could  do  so  bad  complied,  perhaps  with  great 
difficulty,  with  the  legislative  requirements, 
those  requirements  might  be  reduced  and  the 
companies  with  large  capital  would  have 
no  redress.  Indeed,  the  Legislature,  far 
from  making  these  regulations  amount  to 
the  grant  of  a  special  privilege,  has  taken 
pains  to  provide  for  insurance  on  the  mutual 
plan  and  for  the  formation  of  associations 
known  as  "Uoyds"  (Act  March  28.  1806;   P. 


L.  15Q,  under  which  any  20  men  of  sufficient 
substance  may  insure  as  individuals.  The 
state  has  been  careful  not  to  grant  special 
privileges  to  what  are  called  the  "old-line" 
Insurance  companies,  such  as  are  concerned 
in  the  present  case,  but  has  only  Imposed 
regulations  and  restrictions  necessary  to  In- 
sure solvency.  It  is  true  that  the  companies 
having  a  New  Jersey  charter  have  a  priv- 
ilege and  franchise,  and  that  the  companies 
of  other  states  which  are  admitted  to  do 
business  in  this  state  may  also  properly  be 
deemed  to  acquire  a  privilege  by  that  permis- 
sion, and  I  do  not  deny  the  state's  power  of 
regulation  arising  from  these  facts:  but  that 
power  rests  upon  the  reserved  power  of  the 
state  to  control  its  own  corporations,  and  up- 
on Its  absolute  power  to  admit  or  refuse  to 
admit  foreign  corporations  to  do  buslnpss  in 
the  state.  It  does  not  rest  upon  the  view 
that  these  particular  corporations  known  as 
Insurance  companies  are  peculiarly  constitut- 
ed and  peculiarly  affected  with  a  public  in- 
terest. Under  this  power  the  Legislature 
has  the  right  to  amend  the  charters  of  cor- 
porations, at  least  those  which  have  received 
their  charters  since  the  enactment  of  the  act 
of  February  14.  1846  (P.  L.  p.  16).  which  now 
appears  as  section  4  of  the  corporutiou  act 
(Laws  1890,  p.  278) — a  class  which  probably 
Includes  all  of  the  defendants  In  this  case 
(although  their  charters  have  not  been  put 
to  evidence);  and  it  has  the  right  to  Impose 
additional  conditions  upon  foreign  insurance 
companies.  But  the  right  to  regulate  the 
business  of  corporations  is  very  different 
from  the  right  to  regulate  the  business  of 
Individuals.  Corporations  come  within  the 
first  of  Judge  Oooley's  classes,  but  Individual 
Insurers,  who  under  the  form  lamwi  as 
"Lloyds,"  have  become  important  in  Ehigland 
and  may  become  important  here,  do  not  ex- 
ercise their  business  as  one  of  privilege  but 
as  one  of  constitutional  rUbt  by  which  they 
may  acquire  property,  and.  If  they  are  to 
be  regulated  at  all,  are  to  be  regulated  by 
virtue  of  the  police  power,  Just  as  the  prac- 
tice of  medicine  and  law  may  be  regulated 
since  the  decision  of  Dent  v.  West  Virginia, 
120  U.  S.  114,  9  Svp.  Ct.  231,  32  L.  E<1.  623. 
The  distinction  is  important,  for  the  police 
power  and  the  power  to  regulate  corpora- 
tions must  be  exercised  by  the  Legislature, 
and  our  Legislature  has  significantly  failed 
to  act. 

Although  our  Legislature  can  determine 
the  conditions  on  which  foreign  companies 
can  do  business  in  the  state,  it  cannot  pre- 
vent them  from  underwriting  New  Jersey 
risks  if  they  choose  to  do  so  at  their  own 
domicile.  AUgeyer  v.  Louisiana,  1U5  U.  S. 
578.  17  Sup.  Ct.  427,  41  L.  Ed.  832. 

The  remedy  for  the  evils  supposed  to  be 
due  to  the  compact  now  condemned  by  the 
court  has  ueeu  ,ln  the  hands  of  the  Legislature 
ever  since  the  Newark  Fire  Insurance  Ex- 
change was  formed  in  1902.    It  was  simple 
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and  required  ho  litigation  to  establish  Its  ef- 
ficacy, but  tbe  Legislature  has  tailed  to  pre- 
scribe any  additional  requirements,  and,  as 
far  as  the  foreign  companies  are  concerned, 
has  allowed  the  superintendent  of  insurance 
to  renew  their  licenses  in  each  successive 
year.  It  is  not  for  the  court  to  add  to  the 
legislative  requirements.  Such  has  been  the 
holding  of  this  court  with  reference  to  the 
statutory  signals  required  to  be  given  by  rail- 
roads; and  I  think  our  decision  in  that  re- 
spect Is  applicable  to  the  present  situation. 
The  reason  why  the  Legislature  has  failed  to 
act  is  probably  the  same  reason  which  led 
the  Legislature  of  Missouri,  In  passing  a 
statute  against  combinations  of  this  char- 
acter, to  exempt  from  the  operation  of  the 
act  cities  of  more  than  100,000  Inhabitants. 
State  T.  Firemen's  Fund,  152  Mo.  1,  52  S.  W. 
505,  45  L.  B.  A.  S63w  It  has  a  solid  basis  In 
the  greater  fire  hazard  In  the  larger  and  more 
compactly  built  cities,  many  of  which  are 
built  of  frame  structures  and  consist  of  ex- 
traordinarily hazardous  risks,  where  regu- 
lations such  as  those  Qf  the  Newark  Fire  In- 
surance Exchange  are  peculiarly  desirable  for 
the  public  safety.  The  failure  to  exercise  the 
legtslatlve  power  to  forbid  the  present  ar- 
rangement Is  conclusive  evidence  that,  in  the 
view  of  the  Legislature,  it  was  not  Inimical 
to  the  public  interest.  There  is  no  reason 
why  the  Legislature  should  not  have  exercis- 
ed this  summary  and  extreme  power  which  is 
not  applicable  to  the  exercise  of  the  same 
power  by  this  court  For  us  to  decide  that 
this  business  has  been  continued  Illegally 
for  all  these  years  is  to  suggest  that  the  Leg- 
islature has  failed  In  its  duty.  I  cannot  be- 
lieve that  that  accusation  is  Just 

The  distinction  between  the  power  of  the 
Legislature  to  control  corporations  and  tbe 
.control  by  the  courts  upon  the  ground  that 
the  business  is  affected  with  a  public  interest 
is  an  important  one  in  its  effects,  aside  from 
Its  application  to  individuals.  One  of  the 
most  Important  characteristics  of  a  business 
affected  with  a  public  Interest  is  that  those 
engaged  In  Its  conduct  must  serve  all  who 
come,  Just  as  tbe  Innkeeper  or  a  ferryman  or 
a  common  carrier  must,  and  it  would  be  quite 
Impossible  to  hold  that  this  prominent  and 
essential  characteristic  of  a  business  affected 
with  a  public  Interest  applies  to  an  Insur- 
ance company.  The  court  In  Its  opinion 
shrinks  from  so  holding.  An  tnsnrance  com- 
pany Is  certainly  at  liberty  to  reject,  abso- 
lutely, and  without  assigning  a  reason,  risks 
which  are  too  hazardous  to  be  insured  at  all, 
or  In  which  experience  has  failed  to  establish 
a  basis  for  rates  of  premium,  or  in  which 
the  moral  hazard  is  bad.  In  such  cases  the 
insurance  company  must  decline  to  insure  If 
it  Is  to  hold  itself  ready  to  pay  natural  losses 
of  honest  insurers.  The  fact  that  the  insur- 
ance companies  cannot  If  the  business  is 
to  be  successfully  conducted,  Insure  all  who 
offer,  Is  itself  enough  to  show  the  error  into 
which  the  court  has  fallen  in  holding  that 


tbe  bnsliieas  ts  one  affected  with  a  public  tn- 
terestt 

The  definition  glveu  by  the  court  to  the 
expression'  "affected  with  a  public  interest" 
loses  sight  entirely  of  the  distinction  upon 
which  tbe  oases  test  An  of  them  go  back  to 
what  Lord  Hale  says  in  the  passage  quoted  In 
Mnnn  y.  Illinois.  The  right  to  regulate  fer- 
ries  was  put  upon  the  ground  that  tbey  were 
really  a  part  of  a  public  highway.  As  to  a 
wharf  or  crane,  Lord  Hale  says  that  a  man 
may  set  np  one  and  take  what  rates  he  and 
his  customers  can  agree  upon,  "for  be  doth 
no  more  than  Is  lawful  for  any  man  to  do, 
viz.,  makes  the  most  of  his  own";  but  be 
adds:  "When  the  wharf  Is  one  to  which  all 
must  go,  becauae  It  Is  the  only  wharf  li- 
censed by  the  Queen,  or  because  It  Is  the  only 
wharf  at  the  port  (as  It  may  fall  out  where 
a  port  Is  newly  erected),  then-  arbitrary  and 
exclusive  charges  cannot  be  taken."  This 
is  the  view  that  Prof.  Wyman  advocates  in  tbe 
article  referred  to,  and  puts  the  right  to  regu- 
lation upon  the  more  tenable  ground  of  a  vir- 
tual monopoly,  not  upon  the  slxe  or  success 
of  the  business.  It  Is  the  necessity  of  public 
regulation  in  such  cases  that  Justifies  what 
would  otherwise  be  an  unwarrantable  inter- 
ference with  a  private  business.  Whether 
there  can  be  a  virtual  monopoly  of  mere  con- 
tracts of  pecuniary  Indemnity  or  not  It  la 
reasoning  in  a  circle  to  say  that,  becauae  a 
combination  becomes  effected  with  a  public 
interest  by  reason  of  ita  being  a  virtual  mo- 
nopoly we  can  destroy  the  monopoly  and 
stlU  retain  the  quality  of  being  affected 
with  a  public  Interest  It  Is  bard  to  see 
how;  the  business  of  insurance  can  become 
a  virtual  monopoly,  since,  under  the  decision 
in  Allgeyer  v;  Louisiana,  It  is  open  to  all  the 
world,  regardless  of  state  regulations,  so 
long  as  tbe  contracts  are  not  made  In  tbe 
state,  and  even  such  monopoly  as  exists  by 
virtue  of  the  legislative  restrictions  upon  the 
business  is  created  by  the  Legislature  itself, 
which  has  found  it  wise  to  restrict  tbe  busi- 
ness to  certain  companies  and  Individuals  In 
the  public  Interest 

Munn  v.  Illinois  has  been  frequently  re- 
viewed, but  tbe  diligence  of  counsel  and  of 
this  court  and  my  own  researches  have  fail- 
ed to  reveal  any  case  before  this  In  'which 
it  has  been  held  that  the  fact  that  a  business 
was  successful  and  that  it  was  a  useful  or 
necessary  adjunct  of  modem  society  was  suf- 
ficient to  bring  It  within  the  purview  of  that 
case.  Budd  v.  New  York,  143  U.  S.  817,  12 
Sup.  Ct  468,  36  L.  Ed.  247,  certainly  explain- 
ed the  earlier  case  on  the  view  I  suggest 
and  I  do  not  know  what  other  test  Is  to  be 
adopted  unless  we  Include  all  useful  em- 
ployments In  the  class.  It  must  not  be  over- 
looked that  what  Munn  v.  Illinois  decided 
was  that  the  charges  of  Individuals  might  be 
regulated  where  their  business  was  affected 
with  a  public  Interest  I  think  tbe  upright 
lawyer  or  even  the  skillful  advocate  are  es- 
sential to  the  conduct  of  a  civilized  society. 
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and  no  one  irould  deny  the  absolnte  necea- 
Bity  for  the  proper  care  of  human  life  by  the 
Bkillfal  physician  and  surgeon.  Logically  the 
coort  must  hold  that  as  soon  as  the  lawyer 
or  advocate,  the  physician  or  surgeon,  be- 
comes so  skillful  that  his  services  are  of  the 
utmost  value,  then  the  practice  of  his  pro- 
fession becomes  afTected  with  a  public  In- 
terest, and  his  fees  for  a  skill  which  may  be 
Qidte  unique  become  the  matter  of  public 
regulation.  I  cannot  conceive  the  court  car- 
rying the  reasoning  of  the  opinion  to  the  log- 
ical end,  but  where  it  is  to  stop  I  do  not 
know.  I  think,  tlierefore,  that  the  court 
falls  in  its  first  proposition  that  the  business 
of  insurance  is  affected  with  a  public  Inter- 
est within  the  meaning  of  the  cases.  The 
cases  In  which  a  similar  result  has  been 
reached  have  been  under  statutes  of  the  dif- 
ferent states.  State  v.  Firemen's  Fund,  162 
Ha  1.  52  S.  W.  B95,  46  L.  R.  A.  S63;  Hart- 
ford Fire  Ins.  Co.  v.  State,  76  Ark.  303,  89  S. 
W.  42:  State  v.  Phlpps,  50  Kan.  609,  81  Pac 
1097,  18  U  R.  A.  657,  34  Am.  St.  Rep.  162; 
People  V.  Sheldon,  139  N.  Y.  251,  34  N.  B. 
785,  23  L.  R.  A.  221,  36  Am.  St  Rep.  690,  was 
not  an  Insurance  case,  but  that  also  arose 
imder  a  statute.  In  states  which,  like  New 
Jersey,  have  no  statute,  a  different  result 
has  been  reached.  Thus  In  Mtaa  Ins.  Co.  v. 
Commonweaitb,  106  Ky.  864,  61  S.  W.  624, 
45  L.  R.  A.  355,  the  Kentucky  court  held  that 
contracts  regulating  Insurance  were  not  with- 
in a  statute  prohibiting  combinations  to  reg- 
ulate, control,  or  fix  the  price  of  any  mer- 
cltandlse,  manufactured  articles,  or  property 
of  any  kind,  and  that  a  combination  for  the 
purpose  of  maintaining  rates  of  Insurance, 
although  It  might  be  a  void  contract,  iwas 
not  an  Indictable  offense  at  common  law. 
The  indictment  In  that  case  was  for  con- 
spiracy to  stifle  free  competition  among  fire 
Insurance  companies  and  their  agents.  And 
In  Queen  Ins.  Go.  v.  State  ex  rel.  Atty.  Oen., 
86  Tex.  250,  24  S.  W.  397*  22  I*  R.  A.  483,  the 
Texas  court  held  that  the  Texas  statute  did 
not  apply  to  Insurance,  and  that  a  combina- 
tion of  fire  Insurance  companies  to  fix  uni- 
form rates  and  agents'  commissions,  though 
possibly  unenforceable  as  an  unreasonable 
restraint  of  trade  at  common  law,  was  not 
enjolnable  by  the  public,  nor  a  ground  for 
forfeiting  franchises,  "since  the  business  Is 
not  one  In  which  the  public  has  an  Interest, 
as  In  that  of  a  common  carrier  or  other  cor^ 
poration  having  the  power  of  eminent  do- 
main, or  of  a  dealer  in  a  staple  which  is  a 
prime  necessity  of  life;  nor  Is  It  a  profes- 
sional service  to  which  the  public  Is  en- 
titled." In  Continental  Ins.  Co.  v.  Board  of 
Fire  Underwriters  (C.  C.)  67  Fed.  310,  Mr. 
Justice  McKenna  held  that  a  board  of  fire 
nnderwrlters  formed  under  an  agreement 
providing  for  the  regulation  of  premium 
ntes,  the  prevention  of  rebates,  the  compen- 
sation of  agents  and  nonlntercourse  with 
companies  not  members,  was  not  an  illegal 
conspiracy,  and  the  accomplishment  of  Its 
73A.-27 


purpose  by  lawful  means  would  not  be  en- 
joined at  the  Instance  of  a  company  not  a 
member  of  the  association.  In  Iilverpool,  L. 
&  G.  Ins.  Co.  V.  Clunle  (O.  C.)  88  Fed.  160, 
Circuit  Judge  Morrow  held  that  the  fact 
that  a  number  of  foreign  Insurance  compa- 
nies doing  business  In  the  state  were  mem- 
bers of  an  Illegal  combination  to  suppress 
competition  would  not  prevent  them  from 
malDtalnlng  a  suit  to  enjoin  the  state  Insur- 
ance commissioner  from  illegally  revoking 
their  certificates  to  do  business,  and  he  quot- 
ed the  Continental  Ins.  Co.  Case  above  cited 
as  deciding  that  the  association  was  lawful 
and  Its  purpose  legal.  It  will  thus  be  seen 
that  in  the  cases  In  which  a  similar  question 
has  arisen,  where  there  was  no  statute,  the 
courts  have  uniformly  reached  a  result  dif- 
ferent from  that  now  ^tertained  by  this 
court.  No  one  would  deny  the  high  standing 
of  Mr.  Justice  Harlan,  the  senior  Judge  in 
service  of  the  United  States  Supreme  Court 
In  his  concurring  opinion  In  Carroll  v.  Green- 
wich Ins.  Co.,  199  U.  S.  401.  414,  26  Sup.  Ct 
66,  69,  50  U  Ed.  246,  he  touched  upon  this 
subject,  and  bis  language  shows  that  he  was 
fully  sensible  of  the  very  considerations  now 
expressed  In  the  opinion  of  this  court,  but. 
Instead  of  suggesting  that  the  matter  could 
be  controlled  upon  common-law  principles 
In  the  manner  that  we  now  adopt,  his  lan- 
guage shows  that  he  evidently  thouBht  that 
the  way  to  reach  It  was  by  legislation.  He 
says:  "The  business  of  fire  insurance  is  of 
such  a  peculiar  character,  so  intimately  con- 
nected with  the  prosperity  of  the  whole  com- 
munity, and  so  vital  to  tbe  security  of  prop- 
erty owners,  that  It  Is  competent  for  the 
state  to  forbid  combinations  and  agreements 
among  fire  Insurance  companies  doing  busi- 
ness within  its  limits  In  refer«nce  to  .rates, 
agents'  commissions,  and  the  manner-  of 
transacting  their  business.  If  in  the  Judg- 
ment of  the  state  the  people  who  desire  in- 
surance upon  their  property  are  put  at  a  dis- 
advantage when  confronted  by  a  combination 
or  agreement  among  insurance  companies,  I 
do  not  perceive  any  sound  reason  tvhy,  pre- 
serving the  Individual  right  of  contracting, 
it  may  not  forbid  such  -  combinations  tlnd 
agreements,  and  •thereby  enable  the  insured 
and  Insurer  to  meet  on  terms  of  equality. 
Surely  the  state  could  enact  silcb  a  regula- 
tion wltb  reference  to  companies  organized 
under  its  own  laws.  If  that  be  so,  it  cannot 
be  that  such  regulation  may  not  be  made  ap- 
plicable to  foreign  Insurance  companies  do- 
ing business  In  the  state  only  by  Its  con- 
sent" The  control  of  corporations  by  state 
enactment,  as  Justice  Harlan  suggests,  is  a 
very  different  thing  from  action  by  the  court 
where  the  state,  through  Its  authorized 
agents,  has  persistently  for  years  failed  to 
act 

There  are  cases  where  agreements  in  re- 
straint of  trade  of  this  kind  have  been  de- 
nounced, but  in  every  case  the  only  remedy 
has  been  lupnosed  to  be  for  the  court  to  te- 
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fuse  to  enforce  tbe  agreement.  The  reason 
Is  not  far  to  seek.  If  the  parties  to  an  aiirree- 
ment  are  all  satisfled  with  It  and  find  It  to 
their  interest  to  conduct  their  business  In 
harmony  and  without  competition,  no  power 
can  prevent  them  from  doing  so,  short  of  the 
absolute  prohibition  of  tbe  business.  The 
courts  cannot  make  men  compete  who  are 
determined  not  to  compete.  If,  however, 
they  are  not  satisfled  with  the  agreement 
and  do  not  desire  to  conduct  their  affairs  In 
harmony,  but  prefer  to  compete,  the  agree- 
ment will  not  stand  In  their  way  as  long 
as  the  courts  refuse  to  enforce  It  An  In- 
junction Is  either  brutum  fulmen  or  is  un- 
necessary. A  similar  question  arose  in  Mere- 
dith T.  Zinc  &  Iron  Co.,  55  N.  3.  Eq.  211,  221, 
37  Atl.  539.  543,  where  Vice  Chancellor  Pit- 
ney held  that  the  buying  up  by  one  corpora- 
tion of  the  property  of  another,  and  consol- 
idating the  whole  into  one  business  to  the 
extent  and  in  the  manner  provided  for  in 
the  agreement  there  In  question,  was  not 
contrary  to  public  policy,  nor  did  It  tend  to 
create  a  monopoly;  and  he  added: 

"By  the  law  of  the  land  these  owners 
have  the  right  to  exercise  their  own  Judg- 
ment as  to  when,  if  ever;  and  how.  they  will 
spend  their  money  in  preparing  their  prop- 
erty for  market  and  rendering  it  fit  for  use 
by  mankind.  Now  I  am  unable  to  find  any 
foundation  either  in  law  or  in  morals  for 
the  notion  that  the  public  have  the  right  to 
have  these  private  owners  of  this  sort  of 
property  continue  to  do  business  in  competi- 
tion with  each  other.  No  doubt  the  public 
has  reasonable  grround  to  entertain  the  hope 
and  expectation  that  its  individual  members 
will  generally,  in  their  several  strnggles  to 
acquire  means  of  comfortable  existence,  com- 
pete with  each  other.  But  such  expectation 
Is  based  entirely  upon  the  exercise  of  the 
free  will  and  choice  of  the  individual,  and 
not  upon  any  legal  or  moral  duty  to  com- 
pete, and  can  never,  from  the  nature  of 
things,  t)ecome  a  matter  of  right  on  the  part 
of  the  public  against  the  Individual.  In  fact 
tbe  essential  quality  of  that  series  of  acts  or 
course  of  conduct  which  we  call  competition 
Is  that  it  shall  be  tbe  result  of  the  free 
choice  of  the  individual,  and  not  of  any  le- 
gal or  moral  obligation  or  duty." 

The  control  of  the  supply  of  zinc  ore,  nec- 
essarily limited  to  the  already  existing  nat- 
ural deposits,  is  undoubtedly  as  Important 
for  the  public  as  a  partial  control  of  the 
moneyed  capital  of  tbe  world  which  Is  limit- 
ed only  by  tbe  wealth  of  the  world  and  Is 
constantly  Increasing  in  amount  The  Mere- 
dith Case  was  aflirmed  by  this  court  on  tbe 
opinion  of  Vice  Chancellor  Pitney,  66  N.  J. 
Eq.  454,  41  Atl.  1116. 

Twenty  years  ago  we  had  occasion  to  con- 
sider a  question  similar  to  that  which  arose 
in  Muun  v.  Illinois.  The  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  flied  a 
bill  to  compel  the  Central  Stockyard  &  Tran- 
sit Company  to  receive  cars  containing  lire 


stock,  and  Vice  Chancelior  Van  Fleet  recog- 
nized that  the  case  was  similar  to  Munn  v. 
Illinois;  in  fact,  tbe  stockyard  in  tbat  case 
was  the  only  place  in  Jersey  City  to  which 
tbe  railroad  could  deliver  live  stock.  D.,  L. 
&  W.  R.  R.  Co.  V.  Central  Stockyard  & 
Transit  Co.,  45  N.  J.  Eq.  50,  61,  17  AtL  146, 
151,  6  L.  R.  A.  855,  Vice  Chancellor  Van 
Fleet  said: 

"The  part  of  the  opinion  of  tbe  majority 
of  the  court  which  is  most  pertinent  to  tbe 
question  now  under  consideration  Is  that  in 
which  it  is  said:  'It  matters  not  in  this 
case  that  these  warehousemen  had  built 
their  warehouses  and  established  their  busi- 
ness before  the  regulations  complained  of 
were  adopted.  What  they  did  was.  from  the 
beginning,  subject  to  tbe  power  of  the  tXMly 
politic  to  require  them  to  conform  to  such 
regulations  as  might  be  established  by  tbe 
proper  authority  for  tbe  public  good.'  From 
this  statement  of  the  law,  it  would  seem  to 
be  undeniable  that  until  the  proper  public 
authority  intervenes  and  establishes  such 
regulations  as  It  may  deem  necessary  for  tbe 
public  good,  the  owners  of  property  devoted 
to  a  public  use  of  this  character  retain  com- 
plete and  absolute  dominion  over  U,  and  may 
exclude  any  part  of  tbe  public  from  its  use 
that  they  see  fit  Until  tbe  body  politic  puts 
in  exercise  its  power  to  control  the  use  of 
such  property,  its  owner  may  use  it  as  be 
pleases. 

He  adds  that  the  duty  to  receive  the  live 
stock  did  not  rest  upon  the  stockyard  by 
force  of  any  general  rule  of  law.  and  "the 
court;  to  sustain  tbe  complainant's  claim, 
must  be  able  to  find  evidence  of  an  intention 
on  the  face  of  tbe  statute  so  clear  and  strong 
that  it  may  without  fear  of  usurping  legis- 
lative power  declare  that  such  intention  is 
part  of  the  legislative  will." 

This  opinion  was  approved  In  this  court, 
where  the  decree  was  affirmed  without  fur- 
ther reasoning.  46  N.  J.  Eq.  280,  19  Atl.  185. 
Justices  Dixon  and  Magle  dissented,  but  up- 
on the  ground  that  the  charter  of  tbe  stock- 
yards required  tbe  business  to  be  located 
upon  public  navigable  waters  near  tbe  ter- 
minus of  great  trunk  lines  of  railroad,  and 
gave  them  power  to  build  railroads,  to  lay 
tracks  across  public  streets,  and  invested  the 
company  with  authority  to  make  police  regri- 
lations  tbe  violations  of  which  would  sut>- 
Ject  the  offender  to  arrest  without  warrant 
and  to  fine  and  imprisonment  and  expressly 
declared  that  the  business  of  tbe  company 
should  be  that  of  a  general  stockyard.  They 
laid  stress  upon  the  use  of  the  word  "gen- 
eral." Tbe  dissenting  Justices  recognized 
that  it  followed  as  a  necessary  consequence 
that  tbe  company  was  bound  to  deal  witb 
all  members  of  tbe  community  impartially 
and  on  reasonable  terms.  This  is.  Indeed,  a 
necessary  consequence  of  a  public  employ- 
ment ;  and  tbe  very  fact  that  it  Is  inapplica- 
ble to  insurance  companies  Is  conclusive  that 
they  are  not  a  public  employment  within 


Digitized  by 


Google 


N.7^ 


moCARTER  V.  FIREMEN'S  INS.  CO. 


419 


tbe  definition.  The  reasoning  of  th6  present 
case  goes  cuutrar>,  itatti'eiui-c.  lu  i\>o  «:.xpi«!£>^ 
decisions  of  this  court,  and  Is  unwarranted, 
aa  far  as  I  know,  by  any  case  in  any  other 
JorisdlcUou.  No  such  case  is  cited,  li, 
therefore,  it  Is  necessary,  as  the  opinion  says, 
in  order  to  sustain  the  conclusion  of  the 
court,  to  hold  that  the  business  of  Insurance 
is  a  public  employment,  the  basis  upon  which 
the  result  Is  reached  falls. 

The  contract  Is  said,  however,  to  be  ultra 
Tires  tiecause  it  amounts  to  a  delegation  by 
the  board  of  directors  of  the  right  and  duty 
to  manage  the  aflTairs  of  the  corporation.  1 
think  It  is  unnecessary  to  discuss  the  gen- 
eral question  as  to  the  extent  to  which  the 
board  of  directors  may  delegate  to  others 
tbe  execotion  of  acts  for  the  corporation. 
Obviously,  a  very  large  portion  of  the  acts  of 
a  corporation  must  necessarily  be  done  by 
subordinate  agents,  and  I  understand  that 
tbe  rule  is  tb^t  the  duty  of  the  directors  is 
only  to  exercise  a  general  supervision  and 
direction  of  the  affairs  of  the  corporation. 
Morawetz.  {  536.  This  case  does  not  amount 
to  a  delegation  of  authority  at  all.  It  Is 
merely  an  agreement  by  the  constituent  com- 
panies that  they  will  not  Issue  Insurance  In 
Newark  at  less  than  the  rates  established  by 
the  Exchange.  I  know  of  no  provision  of 
law,  nor  Is  any  pointed  out  in  the  opinion, 
which  requires  any  one  of  these  Insurance 
companies  to  issue  any  Insurance  whatever 
bi  the  city  of  Newark.  As  far  as  appears,  all 
of  them  are  at  liberty  to  decline  risks  In  the 
territory  covered  by  the  Exchange.  Certain' 
ly  the  foreign  companies  are  under  no  legal 
obligation  to  issue  Insurance  in  that  locality. 
If  they  are  free  to  refuse  to  issue  insurance 
at  all,  they  must  a  fortiori  be  free  to  refuse 
to  issue  except  at  certain  rates.  By  the 
agreement  the  constituent  companies  do  not 
bind  themselves  to  issue  Insurance  policies  at 
the  rates  fixed  by  the  Exchange,  but  merely 
not  to  Issue  them  at  any  lower  rates.  The 
power  of  the  directors  to  manage  the  aflTairs 
of  the  company,  no  doubt.  Includes  the  de- 
termination of  tbe  question  whether  or  not 
the  company  will  issue  any  particular  policy 
or  assume  any  particular  risks,  or  will  do 
business  In  any  particular  place,  and  it  Is  no 
abdication  of  power  to  decline  the  business 
except  upon  certain  terms.  It  Is  rather  an 
exercise  of  the  power  of  general  supervision 
and  direction.  It  is  no  more  an  abdication 
or  delegation  of  power  to  refuse  to  issue  poll- 
dea  In  Newark  except  at  certain  rates,  than 
it  would  be  to  refuse  to  Issue  policies  at  all 
in  San  Francisco.  Since  the  companies  are 
free  to  decline  all  risks,  I  do  not  see  any 
logical  reason  why  they  may  not  agree  In 
advance  upon  the  rates  at  which  they  will 
accent  the  risks.  In  substance,  what  tbe  In- 
surance companies  say  Is  this:  The  Ex- 
change will  establish  rates;  If  we  choose  to 
do  business  in  Newark  at  ail,  we  will  do 
bnsiness  at  those  rates,  but  It  is  still  open 
to  tbe  companies  to  accept  or  decline  any 


particular  policy.  But  for  the  re8i>ect  which 
1  eutenaiu  fur  my  Brethren,  1  ou^uij  ihuiK  It 
absurd  to  say  that  an  agreemeui  not  to  do, 
except  on  certain  conditluus,  what  they  ace 
at  lioerty  not  to  do  At  all,  amounts  to  a ' 
merger  of  tbe  companies.  In  fact,  as  the  in- 
surance business  Is  conducted,  tbe  question 
uf  premium  rates  must  neces^sarily  be  left  to 
skilled  imderwrlters  famliiur  with  the  con- 
ditions in  the  particular  locality.  All  of 
these  companies  probably  do  business  in  many 
different  localities,  in  many  different  i^tates, 
under  widely  varying  conditious  of  hazard, 
it  is  quite  impossible  for  any  board  of  di- 
rectors actually  to  determine  the  rums  in  any 
particular  place,  and  that  is  not  their  func- 
tion, but  the  function  of  professional  under- 
writers. Again,  the  value  of  property  has 
become  so  great  that  perhaps  a  majority  In 
amount  of  the  Insurance  Issued  is  upon  risks 
which  cannot  be  assumed  by  one  company 
alone,  without  exposing  its  assets  to  undue 
hazard  and  putting  too  many  eggs  in  one 
basket;  consequently  the  practice  bus  grown 
up  of  insurance  companies  uniting  and  each 
writing  a  part  of  the  amount  on  the  same 
risk.  It  must  be  that  companies  have  the 
right  to  agree  upon  tbe  rate  on  such  risks; 
and,  if  they  have  the  right  to  agree,  they 
certainly  have  the  right  to  agree  to  Insure  at 
a  rate  to  be  fixed  by  a  skilled  underwriter 
f<Jr  a  whole  city.  This  is  no  delegation  of 
the  actual  function  of  the  directors,  which  is 
to  make  contracts,  and  not  to  determine 
rates.  The  agreement  does  not  give  to  any 
one  company  any  control  over  the  assets  and 
management  of  another.  It  merely  estab- 
lishes a  convenient  way  by  which  uniform 
rates  may  be  determined,  leaving  each  com- 
pany free  to  accept  or  decline  the  risk  as  it 
chooses,  and  to  manage  Its  own  aflFalrs. 

The  case  of  Stockton  v.  Central  R.  R.  Co. 
is  an  illustration  of  an  ultra  vires  act  re- 
strained at  the  suit  of  the  Attorney  General. 
But  Chancellor  McGlU  expressly  put  the 
case  upon  the  ground  that  the  lease  there  in 
question  was  made,  not  only  without  legal 
sanction,  but  in  defiance  of  an  express  pro- 
hibitory statute.  50  N.  J.  Eq.  480.  25  Atl. 
942.  This  case  would  be  analogous  to  that 
If  tbe  Legislature  had  enacted  a  statute  for- 
bidding contracts  like  the  present.  The  fail- 
ure of  the  Legislature  to  do  so  Is.  as  I  have 
already  suggested.  In  effect  a  legislative  per- 
mission. 

It  Is  said  that  the  contract  is  illegal  be- 
cnnse  It  Is  In  restraint  of  trade,  and  tbe  ar- 
gument Is  that  the  state  must  have  power  to 
restrain  corporations  from  entering  into  any 
illegal  contract.  It  has  been  decided  In  this 
state,  after  most  mature  consideration,  that 
contracts  In  restraint  of  trade  are  not  nec- 
essarily Illegal.  Trenton  Potteries  Co.  t. 
Ollphant,  58  N.  J.  Eq.  507,  43  Atl.  723.  46  L. 
R.  A.  255,  78  Am.  St.  Rep.  612.  We  have 
recently  reaflSrmed  this  view  In  Fleckenstein 
Bros.  Co.  V.  Fleckenstein  (N.  .T.)  7t  Atl.  265. 
Even  under  the  federal  anti-trust  act  of  Jnly 
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2,  1800,  e.  947,  26  Stat  209  (U.  8.  Comp.  St 
1901,  p.  8200),  Mr.  Justice  Brewer,  -who  bad 
concarred  wltb  the  majority  of  the  court  in 
the  early  case  of  United  States  y.  Freight 
Association,  166  U.  &  290,  17  Snp.  Ot  640, 
41  L.  Sid.  1007,  said.  In  his  concurring  opin- 
ion In  Northern  Securities  Co.  t.  United 
States,  193  U.  8.  860,  24  Snp.  Ct  486,  48  L. 
Kd.  679,  that  the  ruling  In  that  case,  Instead 
of  holding  that  the  anti-trust  act  included 
all  contracts,  reasonable  or  unreasonable,  in 
restraint  of  Interstate  trade,  should  have 
been  that  the  contracts  there  presented  were 
am  nnreasouable  restraint  of  Interstate  trade, 
and  as  such  within  the  scope  of  the  act 
From  the  very  earliest  times  contracts  In 
restraint  of  trade,  when  limited  to  a  particu- 
lar locality  or  to  a  particular  time,  have  been 
treated  as  valid.  Such  Is  the  contract  In  the 
present  case.  It  Is  limited  to  the  city  of 
Newark  and  tbe  Immediately  adjacent  towns 
coming  within  the  same  fire  risk;  and  It  is 
limited  In  time,  because  any  of  the  compa- 
nies may  withdraw  from  the  agreement  upon 
30  days'  notice.  I  doubt  If  a  case  can  be 
found  where  a  contract  thus  limited  In 
time  and  place  has  been  held  to  be  an  Il- 
legal restraint  of  trade.  If  I  am  wrong  In 
that  an  examination  of  the  contract  Itself 
indicates  Its  real  object  That  object  was 
twofold:  First,  to  prevent  rebating  by 
agents  of  the  Insurance  companies;  and, 
second,  to  adopt  concerted  measures  to  de- 
crease the  Are  risk.  It  Is  probable  that 
there  would  be  little  dlflSculty  In  the  com- 
panies themselves  agreeing  upon  rates  of 
Insurance.  The  difficulty  is  shoiwn  to  have 
arisen  from  the  fact  that  the  agents  of  the 
coniipanles  were  allowed  a  commission  on 
the  premiums,  and  were  enabled,  by  means 
of  surrendering  a  portion  of  their  commis- 
sion by  way  of  rebate  to  the  assured,  to 
compete  not  only  with  each  other,  but  to 
compete  even  wltb  the  companies  they  rep- 
resented, and  to  write  Insurance  at  lower 
rates  than  the  company  itself  offered  over 
Its  counter.  We  have  been  at  pains  in  this 
state  to  pass  an  act  making  It  criminal  to 
allow  rebates  from  the  premium  In  the 
case  of  life  Insurance;  and  the  federal 
government  during  the  last  few  years  has 
made  strenuous  efforts,  by  means  of  legis- 
lation and  litigation,  to  prevent  what  have 
been  considered  the  evils  of  rebating  in  in- 
terstate commerce.  The  evil,  of  course,  is 
that  one  man  is  enabled,  by  his  greater 
skill  or  influence,  to  secure  service  at  a  low- 
er rate  than  his  neighbor.  It  seems  to  have 
been  considered  by  our  Legislature  In  the 
case  of  life  .insurance,  by  the  federal  gov- 
wnment  In  the  case  of  contracts  of  carriers, 
that  uniformity  of  rates  was  even  more  de- 
sirable than  loTV  rates.  I  cannot  think  that 
It  Is  Illegal  tor  fire  Insurance  companies  to 
attempt  to  prevent  by  common  agreement 
what  the  Legislature  in  the  case  of  life  In- 
surance companies  has  made  criminal  by 
statute.    It  even  seems  meritorious.    It  was 


practically  conceded  at  fh«  argnment  tbat 
this  was  the  real  complaint  of  the  Attorney 
General,  and  that  It  was  not  tbat  the  rate* 
fixed  by  the  companies  were  extortionate, 
but  tbat  the  agreement  was  so  drawn  as  to 
prevent  any  discount  from  those  rates  to 
favored  insmwrs.  Another  prime  object  ot 
the  agreement  was  to  secnre  improvement 
in  the  fire  hazard  by  allowing  deductions 
from  the  premium  in  case  various  precau- 
tions were  taken  by  the  assured.  The  nat- 
ural tendency  of  this  effort  by  the  concerted 
action  of  the  companies  to  decrease  the  fir« 
loss  Is  not  detrimental  to  the  public,  but 
on  the  contrary,  beneficial;  and  there  Is  no 
reason  to  doubt  the  evidence,  which  was 
uncontradicted,  that  the  rates  of  Insurance 
in  the  United  Btates  are  less  In  states  whera 
compacts  of  this  kind  exist  than  In  states 
where  such  compacts  do  not  exist  It  was 
proved  that  this  laudable  effort  to  decrease 
fire  loss  could  not  be  accomplished  except  by 
the  concerted  action  of  tbe  companies  and  an 
agreement  upon  rates.  It  may  be  true  that 
such  an  agreement  also  has  a  tendency  to 
maintain  rates,  but  every  agreement  by 
which  two  men  unite  and  conduct  their  bosl- 
ness  together  instesid  of  competing  one  with 
the  other  has  the  same  tendency;  and  while 
an  agreement  tbe  only  object  of  which  was 
to  stifle  competition,  might  well  be  declared 
Illegal,  It  Is  going  much  farther  to  hold  that 
an  agreement  the  main  object  of  which  la 
for  proper  purposes  beneficial  to  the  pub- 
lic, becomes  illegal  because,  as  an  Incidental 
result  It  may  by  possibility  tend  to  prevent 
competition.  The  proof  in  tbe  case  shows 
tbat  tbe  rates  In  Newark  are  lower  than 
in  most  places,  and  there  la  a  total  failure 
to  show  that  the  rates  are  more  than  enou^ 
to  make  good  the  losses  Insured  against 
pay  tbe  expenses  of  conducting  tbe  busi- 
ness, and  a  reasonable  return  upon  tbe  cap- 
ital Invested.  The  evidence  shows  that  in 
some  localities  near  by,  where  rates  are  low- 
er, the  business  has  been  conducted  at  a 
loss.  Indeed,  the  complaint  at  tbe  original 
argument  was  not  that  the  companies  were 
making  unreasonable  profits  on  their  whole 
business,  but  that  they  were  using  profits 
made  In  Newark  to  recoup  losses  In  San 
Francisco.  This  argument  overlooked  tbe 
whole  theory  of  Insurance,  which  is  to  di» 
tribute  the  hazard.  It  is  for  the  publle 
benefit  that  the  business  should  not  be  con- 
ducted at  a  loss,  for  Insolvency  sooner  or 
later  Is  the  necessary  consequence,  and  It  Is 
to  the  public  interest  that  men  who  Invest 
their  money  In  the  business  of  insurance 
against  loss  by  fire  should  be  compensated 
by  a  proper  return,  for  otherwise  tbere 
would  be.no  Inducement  to  engage  In  this 
highly  useful  eiuployment  which  serves 
tbe  admirable  purpose  of  distributing  througb 
society  at  large  the  shock  of  the  loss '  by 
fire  which  might  prove  ruinous  to  any  single 
man  or  association.  It  is  said  that  there 
Is  no  provision  la  tUe  contract  which  reqolres 
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the  company  to  set  aside  any  portion  of  the 
premium  In  order  to  Increase  the  security 
of  the  assured,  but  the  desire  of  the  com- 
panies for  the  continued  successful  conduct 
of  their  bosiness  is  sufficient  motive  to  ac- 
complish this  end.  We  must  assume  that 
the  companies  are  honestly  managed  with 
a  view  to  a  continuance  in  business  (as  is 
the  ordinary  case),  and  that  they  will  be 
careful  not  only  to  comply  with  the  law  but 
to  lay  aside,  as  most  of  them  do  except  in 
cases  of  unexpectedly  great  conflagrations,  a 
saf&clent  surplus  to  meet  the  unusual  haz- 
ards of  the  business. 

Tbe  question,  however,  seems  to  me  to 
be  entirely  set.  at  rest  by  the  decision  in 
this  court,  In  the  case  of  Rarltan  Birer  Rail- 
road Co.  V.  Traction  Co.,  70  N.  J.  Law,  732, 
743,  58  Atl.  332.  There  a  railroad  company 
agreed  with  a  traction  company  which  paral-. 
leled  its  line  that  during  a  limited  period 
the  railroad  company  would  not  reduce  its 
present  rates  of  fare  unless  required  by  law. 
It  was  held  that  this  agreement  was  valid 
and  not  contrary  to  public  policy  as  estab- 
lished in  this  state.  I  faU  to  see  how  an 
agreement  between  common  carriers,  every- 
where conceded  to  be  engaged  in  a  public 
calling,  which  Is  Intended  purely  for  the  pur- 
pose of  preventing  competition.  Is  valid 
where  the  right  of  the  company  1>  limited 
to  a  maximum  rate  fixed  by  law,  and  an 
agreement  which  has  merely  a  tendency  to 
prevent  competition  as  a  mere  incident  of 
lawful  purposes  becomes  invalid  when  the 
company  is  not  limited  by  any  maximum  but 
Is  free  to  charge  any  rate  that  it  pleases. 
Tbe  case  seems  stronger  to  me  in  favor  of 
tlie  validity  of  an  agreement  in  the  latter 
case,  where  the  company  is  unhampered  by 
restrictions  of  statute.  The  legislative  per- 
mission In  the  railroad  act  Is  not  to  charge 
three  cents  per  mile  absolutely,  but  such 
rate  as  tbe  company  shall  think  reasonable 
and  proper,  provided  it  is  not  more  than 
three  cents  per  mile.  So,  in  this  case,  the 
companies  are  entitled  to  charge  such  rates 
as  are  reasonable  and  proper  without  any 
limitation,  except  by  the  court,  which,  upon 
the  theory  of  the  opinion,  would  be  entitled 
to  determine  what  are  reasonable  and  proper 
rates.  What  difference  in  principle  can  there 
be  between  an  agreement  to  prevent  compe- 
tition where  there  is  a  fixed  statutory  limit 
which  cannot  be  exceeded,  and  a  similar 
agreement  where  the  limit  is  what  the  court 
determines  to  be  reasonable  and  proper? 
The  fact  that  the  railroad  act  authorizes  the 
company  to  charge  what  it  thinks  reasonable 
and  proper  does  not  alter  tbe  case,  for  in- 
surance companies  also  may  charge  such 
rates  as  they  think  are  reasonable  and  prop- 
et.  In  tbe  case  cited,  competition  between 
two  common  carriers  was  absolutely  stop- 
ped by  the  agreement  which  we  said  was 
valid.  In  neither  case  is  the  question  of  the 
reasonableness   and   the   propriety   of   the 


charges  within  tbe  control  and  discretion  of 
the  company;  that  is.  In  case,  the  insurance 
companies  are  subject  to  Judipial  regulation 
in  this  respect,  as  is  the  necessary  result  of 
this  decision.  If  the  case  is  to  be  distin- 
guished, it  can  only  be  upon  proof  that  the 
rates  cliarged  in  the  present  case  were  unrea- 
sonable and  Improper,  and  there  is  an  en- 
tire failure  of  such  proof.  The  opinion  of 
the  court  does  not  venture  to  suggest  that 
the  rates  are  higher  than  are  required  to  pay 
losses,  the  expenses  of  conducting  the  busi- 
ness, and  a  reasonable  profit;  that  is,  bigbep 
than  suffices  to  induce  men  to  enter  the 
business  of  insurance  and  to  maintain  sol- 
vency. 

Even  If  the  contract  were  invalid,  I  agree 
with  the  learned  vice  chancellor  that  the 
only  effect  is  that  It  la  nnenforceable.  It  is 
sufficient  to  Justify  that  view  to  quote  from 
the  famous  opinion  of  Judge  Taft,  upon 
which  the  learned  vice  chancellor  relied 
(United  States  v.  Addyston  Pipe  &  Steel  Co., 
85  Fed.  271,  29  C.  C.  A.  141,  46  L.  R.  A.  122), 
wbere  the  court  said  that  contracts  that 
were  in  unreasonable  restraint  of  trade  at 
common  law  were  not  unlawful  in  the  sense 
of  being  criminal  or  giving  rights  to  a  civ- 
il action  for  damages  in  favor  of  one  prej- 
udicially affected  thereby,  but  were  simply 
void  and  were  not  enforced  by  the  courts, 
and  that  the  effect  of  the  act  of  1890  (the 
act  of  Congress  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies) Is  to  render  such  contracts  un- 
lawful in  an  affirmative  or  positive  sense 
and  punishable  as  a  misdemeanor,  and  to 
create  the  right  of  civil  action  in  damages 
in  favor  of  those  Injured  thereby,  and  a  civ- 
il remedy  by  injunction  in  favor  of  both  pri- 
vate persons  and  the  public  against  tbe  ex- 
ecution of  such  contracts  and  the  mainte- 
nance of  such  trade  restraints.  Judge  Taft, 
in  this  passage,  distinctly  caUs  attention  to 
the  fact  that  the  civil  remedy  by  injunction 
was  introduced  into  tbe  federal  Jurispru- 
dence by  the  act  of  1880,  and  that  it  did  not 
exist  at  common  law.  If  this  decision  Is 
good  law — and  no  one  questions  it — there  Is 
no  remedy  by  injunction  in  this  state,  for 
the  reason  that  we  have  no  such  statutft. 
Courts  of  equity  do  not  issue  injunctions 
unless  for  the  purpose  of  preventing  irrepa- 
rable injury.  Such  a  result  cannot  be  bad 
by  this  injunction.  If  the  companies  choose 
to  continue  the  present  rates,  the  injunction 
cannot  prevent  them.  If  they  do  not  choose 
to  do  BO,  the  compact  is  no  obstacle.  The 
only  probable  effect  of  this  decision  is  to 
make  it  difficult  for  the  companies  to  pre- 
vent- rebating  by  their  agents.  The  question 
of  the  public  policy  of  rebating  is  outside 
my  province;  it  is  for  the  Legislature,  and 
not  for  tbe  court  I  am  unwilling  to  assent 
to  Judicial  legislation;  I  prefer  to  stand  by 
the  more  stable  landmarks  of  established 
law. 
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ST.  JOHN  THE  BAPTIST  GREEK  CATHO- 
LIC CHURCH  V.  BARON  et  al. 
(Court  of  Chancery  of  New  Jersey.     May  27, 
1909.) 

1.  SpECIFIO   PERrORMANCE   (5   8*)— NATURE  IN 

General  —  Equitable  Jurisdiction  —  Dis- 
cretion OF  Court. 

Ad  action  for  specific  performance  is  pure- 
ly equitable,  and  the  relief  awarded  rests  in 
the  sound  judicial  discretion  of  the  court. 

tEd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §!  17,  18;  Dec.  Dig.  | 
&•] 

2.  Religious    Societies    (|   4*)— Dk    Facto 
Corporation. 

Where  a  religious  society  is  incorporated 
under  the  wrong  statute,  and  is  not  incorporat- 
ed under  the  religious  societies  act,  it  becomes 
a  de  facto,  if  not  a  de  jure,  corporation,  and 
persons  dealing  with  it  are  barred  from  ques- 
tioning the  authority  of  such  corporation. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  If  10,  11 ;   Dec.  Dig.  S  4.*] 

S.  Spectfio    Perforuancb   (I    127*)— Relief 

Awarded. 

Where  the  vendor's  failure  to  complete  a 
contract  for  the  sale  of  real  estate  is  due  to 
the  failure  of  the  purchaser  to  make  a  payment 
at  the  proper  time,  whereby  the  vendor  is  oblig- 
ed to  borrow  money  and  pay  interest  thereon, 
and  incur  other  expenses,  the  court,  on  award- 
ing specific  performance  of  the  contract,  will 
decree  that  the  purchaser,  in  addition  to  pay- 
ing the  amount  due  on  the  purchase  price, 
should  pay  the  vendor  the  Interest  incurred  on 
the  loans  made  by  it,  and  the  insurance  pre- 
miums and  water  rents  on  the  property  paid 
by  the  vendor,  and  the  necessary  attorney's  fees 
paid  by  the  vendor  hprnuse  of  the  purchaser's 
Eailnre  to  make  payment. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  $S  406-411;  Dec  Dig.  | 
127.*] 

Action  between  St  John  the  Baptist  Greek 
(Catholic  Church  and  Michael  Baron  and  oth- 
ers.   Judgment  for  plaintiff. 

William  J.  Kearns,  for  complainant. 
Arthur  R.  Denman,  for  defendant  First 
Church  In  Newark  of  the  Evangelical  Asso- 
ciation. 

HOWELL,  V.  O.  (orally).  This  suit  is 
brought  by  a  religious  corporation  known  by 
the  name  of  the  St.  John  the  Baptist  Greek 
Catholic  Church  for  the  purpose  of  enforcing 
the  specific  performance  of  a  contract  for 
the  purchase  of  lands.  The  contract  was 
made  on  February  23,  1907,  and  the  vendor 
named  therein  Is  the  First  Church  in  New- 
ark, N.  J.,  of  the  E^vangelical  Association. 

I  may  perhaps  begin  my  Judgment  by  re- 
minding counsel  of  the  equitable  character 
Of  this  proceeding.  There  Is  no  proceeding, 
no  Jurisdiction,  no  form  of  remedy  that  is 
administered  by  a  court  of  equity  that  is 
quite  so  much  within  the  purely  sound  equi- 
table discretion  of  the  court  as  is  the  action 
of  specific  performance  of  contracts.  I  do  not 
mean  to  say  that  It  rests  in  the  capricious 
discretion  of  the  court,  but  in  the  sound. 
Judicial  discretion  of  the  court,  whether  in 


any  case  the  decree  of  specific  performance 
will  be  awarded  or  not.  It  is  a  purely  e<iui- 
table  Jurisdiction.  It  will  not  be  used  for 
the  purpose  of  inflicting  hardship  upon  any- 
body upon  either  party  to  the  suit.  It  will 
not  be  used  for  the  purpose  of  forcing  an 
unmarketable  title  or  a  title  about  whicb 
there  is  any  doubt,  or,  if  there  is  any 
equitable  circumstance  which  would  militate 
against  the  decree,  the  court  would  consider 
that  equitable  circumstance  and  give  judg- 
ment accordingly,  and  It  may  grant  the  re- 
lief upon  such  terms  and  conditions  as  It 
may  deem  to  be  Suitable  and  Just.  Vow 
having  premised  that  much  about  the  Juris- 
diction and  its  extent  and  its  character.  I 
will  get  dovm  to  the  facts  in  this  case. 

The  consideration  money  of  this  contract 
was  $17,600.  Seven  thousand  five  h<'n  'red 
dollars  was  agreed  to  be  paid  in  Install- 
ments, beginning  at  the  time  of  the  execu- 
tion of  the  contract,  ,and  running  down  to 
the  2d  day  of  December,  1907,  up  to  which 
time  the  contract  required  that  there  should 
be  paid  $7,500  In  cash.  The  contract  iUiso 
provided  that  Just  one  month  later,  on  Janu- 
ary 2,  1908.  the  remainder  of  the  pnrc'iase 
money,  $10,000,  should  be  paid  in  cash.  It 
Is  my  opinion  that  the  vendee  knew  and 
should  therefore  be  chargeable  with  knowl- 
edge of  the  fact  that  the  vendor  was  nl  out 
to  build  a  new  church,  and  it  must  be  charg- 
ed, also,  with  knowledge  of  the  fact  that  the 
installments  mentioned  In  this  contract  were 
made  with  reference  to  its  requirements  for 
money  to  meet  its  payments  to  Its  contract- 
ors for  its  new  building.  The  Installment 
payments  were  all  made,  some  of  t^iem.  per- 
haps most  of  them,  after  the  time  agreed  up- 
on ;  but  when  it  came  to  January,  woa.  and 
the  payment  of  the  $10,000  on  the  second  of 
that  month,  the  vendee  made  default.  It 
was  testified  to  that  they  were  late  In  rearly 
all  the  payments  of  the  $7,500  that  was  to 
be  paid  in  Installments.  The  day  for  the  i>er- 
formance  of  the  contract  was  extended  from 
January  2d  by  four  separate  and  distinct 
agreements  in  writing  until  the  Ist  day  of 
June.  That  was  the  final  day  on  which  the 
final  payment  was  to  be  made,  and  leyond 
that  time  there  has  been  no  extension  grant- 
ed on  the  part  of  the  vendor,  and  the  reason 
for  the  default  at  that  time  or  a  great  rea- 
son for  It  at  least  was  the  fact  that  t'lere 
were  dissensions  in  the  church,  that  there 
was  a  faction  which  was  led  by  Mr.  B;iron 
and  his  friend  or  bis  friends  who  eventually 
seceded  from  the  church,  and  formed  a 
church  of  their  own  on  (College  Place  In  this 
city.  Now,  I  take  it  to  be  a  fact  that  the 
old  corporation,  namely,  the  vendee  mention- 
ed in  this  contract,  is  now  a  corporation  and 
has  been  since  the  date  of  its  organization 
in  1906.  It  may  be  that  its  existence  Is  not 
exactly  in  accordance  with  the  provlslo-ns  of 
the  law  because  it  was  organized  under  a 
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■tatnte  which  authorizes  the  organization  of 
corporations  not  for  pecuniary  profit,  where- 
as under  the  case  of  Richards  v.  Dover,  61  N. 
J.  Law.  400,  39  Atl.  705,  it  might  be  held  In  quo 
warranto  proceedings  that  it  was  not  proper- 
ly organized  under  that  law,  but  should  have 
been  organized  under  the  religious  societies 
act  However,  It  Is  a  corporation,  and  under 
a  long  line  of  cases  In  New  Jersey,  of  which 
Vanneuian  r.  Young,  62  N.  J.  Law,  403,  20 
Atl.  53.  Is  one,  the  corporation  if  not  a  de 
Jnre  corporation  Is  a  de  facto  corporation, 
and  It  Is  well  settled  that  persons  dealing 
with  a  de  facto  corporation  are  barred  from 
qnestlonlng  the  authority  of  the  corporation 
with  which  they  deal.  The  corporation  Is, 
as  I  sny,  In  existence.  It  Is  affiliated  with 
the  Roman  Catholic  Church.  It  is  supervis- 
ed by  a  bishop  who  is  appointed  by  the  Ro- 
man Ree,  and  In  all  respects  is  a  constitu- 
ent pnrt  of  the  Roman  Catholic  Church;  the 
only  dlCTerence  Leing,  as  I  understand  the 
testimony,  that  the  members  of  this  church 
worship  according  to  what  Is  known  as  the 
Grpok  rite,  that  dllTerlng  from  the  Latin  rite 
only  In  ceremonials,  and  not  In  essentials. 
I  likewise  find  that  there  has  been  a  regulat 
Bucresslon  of  trustees,  and,  under  the  statute 
under  which  this  corporation  is  organized, 
the  trustees  are  the  governing  body.  The 
congregational  committee  of  12  concerning 
which  there  was  some  testimony  Is  a  mere 
voluntary  committee,  and  has  no  right  or 
authority  to  Interfere  In  the  government  of 
the  affairs  of  the  corporation.  Now,  It  ap- 
pears and  Is  explained  by  counsel  for  the 
vendee  In  his  argument  that  there  was  a  new 
corporation  organized  or  attempted  to  be  or- 
ganized, or  perhaps  I  ought  not  to  go  so  far 
as  that — there  was  a  certificate  of  incorpora- 
tion executed  under  the  religious  societies 
act  by  three  of  the  gentlemen  who  occupied 
fhe  position  of  trustees  of  this  corporation, 
together  with  Bishop  O'Connor  and  Bishop 
Ortyusky.  who  signed  the  same  as  VIear  Gen- 
eral. That  certificate  was  filed  In  the  office 
0f  the  county  clerk,  but  no  further  proceed- 
ings appear  to  have  been  taken  under  It 
There  does  not  appear  to  have  been  any  or- 
ganization of  a  corporation,  any  membership, 
any  place  of  worship,  nor  anything  tn  the 
world  that  would  give  it  vitality  as  a  re- 
ligions corporation.  As  explained  by  counsel 
for  the  vendee  In  his  argument  It  was  organ- 
ized for  the  purpose  of  curing  any  possible 
Irregularity  that  there  might  have  been  in 
the  organization  of  the  complainant  corpora- 
tion, so  I  pnt  the  new  corporation,  which 
goes  by  the  name  of  St  John  the  Baptist 
Catholic  Church  according  to  the  Greek  rite, 
of  Newark,  N.  J.,  out  of  the  case  altogether. 
Now.  we  come  back  to  what  took  place  In 
June  or  during  the  months  that  elapsed  be- 
twet-n  January  2,  190S,  and  the  1st  day  of 
June.  191I&  I  think  that  It  must  have  ap- 
peared to  the  vendor  that  there  were  rival 
parties  In  this  church  at  that  time  during 
those  various  meetings;  that  there  was  one 


party  which  claimed  to  be  the  board  of 
trustees  legally  elected;  and  that  there  were 
other  people  who  likewise  claimed  to  be  the 
ruling  people  of  the  church.  I  think  the  ven- 
dor was  Justified  In  declining  to  deal  with 
either  party  until  the  rights  of  both  parties 
had  been  actually  settled  by  some  court  of 
competent  Jurisdiction.  I  do  not  see  how 
It  would  have  been  safe  for  the  vendor  to 
have  mixed  In  with  the  situation,  as  It  was 
on  the  1st  day  o^  June,  1008,  and  It  was  all 
the  fault  of  the  vendee.  They  permitted 
Baron  and  HryceJ  to  appear  as  two  of  the 
ruling  people  of  the  church,  permitted  them 
to  take  the  money  of  the  church,  permitted 
HryceJ  to  be  elected  treasurer,  permitted 
them  to  represent  themselves  to  the  vendors 
as  people  who  had  the  say  about  what 
should  l>e  done,  therefore  wholly  the  fault 
of  the  vendee,  because  I  find  that  Baron 
was  neither  a  trustee  nor  an  officer  of  the 
church.  So  far  as  he  Interfered  with  the 
business  In  band  he  was  a  mere  Intruder. 
Now,  that  Is  one  of  the  reasons,  as  it  ap- 
pears to  me,  why  the  matter  was  not  closed 
up,  and  the  other  reason  was  because  the 
vendees  did  not  have  any  money.  Now,  that 
was  not  the  fault  of  the  vendor  at  all.  The 
vendor  was'  always  ready  to  perform.  They, 
went  so  far  as  to  prepare  a  deed  In  accord- 
ance with  the  contract  and  that  deed  was 
shaken  In  the  faces  of  the  vendees  a  nnratieri 
of  times,  and  finally  was  made  the  subject- 
matter  of  a  formal  tender.  And  still  there 
was  DO  response  to  it  That  was  not  the 
fault  of  the  vendors  either.  Now  the  com- 
plainants say,  notwithstanding  all  these  dr-. 
cumstances,  "We  think  that  we  are  entitled 
to  a  decree  of  specific  performance";  and 
by  their  bill  they  offer  to  perform  upon  such 
terms  and  conditions  as  the  court  may  pre- 
scribe, and  that  offer  is  repeated  by  counsel 
in  the  argument  to-day.  In  the  bill  the  com- 
plainant sajrs:  "Your  orator  being  ready  and 
willing  and  hereby  offering  specifically  to 
perform  the  agreement  In  all  things  on  Its 
part  and  behalf."  Now,  I  need  not  cite  to 
counsel  for  the  vendee  the  old  equitable 
maxim  that  be  who  comes  Into  the  court  of 
equity  must  do  equity.  He  would  be  bound 
to  do  equity  whether  he  made  the  offer  to 
do  It  or  not  He  would  not  be  permitted  to 
take  an  equitable  stand  without  havin'g  su- 
peradded to  whatever  he  might  say  the  fur- 
ther statement:  "With  ail  my  offers  I  must 
do  equity."  On  the  other  hand,  I  do  not 
think  It  would  be  equitable  to  permit  the 
claim  in  the  answer  of  the  vendors  to  pre- 
vail, namely,  that  the  vendees  should  for- 
feit the  $T,S00  that  they  l-ave  already  paid. 
Equity  never  favors  forfeitures.  So  we  get 
down  to  a  point  finally,  which  Is  this: 
Whether  the  complainant  ought  to  be  al- 
lowed to  have  this  contract  specifically  per- 
formed. I  think  so.  I  think  that  contract 
should  be  performed  specifically;  but  tlie 
complainant  in  taking  a  decree  for  specific 
perlormauce  must  take  a  decree  which  will 
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make  the  other  side  -whole,  completely  whole. 
All  the  expenses  Incurred  by  the  vendor 
which  can  be  properly  chargeable  to  the  de- 
fault of  the  vendee  In  the  payment  of  this 
flO.OOO  must  be  charged  up  tQ  the  vendee, 
and  the  vendee  may  take  a  decree  for  spe- 
cific performance,  subject  to  all  those  pay- 
ments. Now,  they  are  as  I  recollect  them, 
first.  Interest.  The  v^idor  was  obliged  to 
pay  Interest  on  loans  which  they  had  to 
have  In  order  to  make  the  payments  on  their 
own  contract.  It  was  not  as  If  they  were  a 
moneyed  corporation  loaning  money,  but 
they  had  to  have  this  money  on  the  day  for 
the  purpose  of  meeting  their  own  payments, 
and  It  appears  they  were  put  to  trouble  and 
expense  and  annoyance  about  it,  and  the 
vendee  will  have  to'  pay  whatever  interest 
was  actually  paid  out  by  the  vendor  for 
loans  dt  money  which  were  necessary  for  the 
completion  of  its  contracts  up  to  June  1, 
1907,  and  interest  on  the  whole  sum  of  $10,- 

000  from  that  date  to  the  day  of  payment 

1  fancy  that  counsel  may  be  able  to  agree 
upon  that  amount  If  not  I  will  endeavor 
to  fix  It 

The  next  Item  which  most  be  accounted 
for  is  the  Insurance  premium,  next  the  water 
raits.  I  must  also  charge  up  against  the 
vendee  the  amount  of  money  paid  for  the 
attorneys'  exi)enses  in  the  district  court  and 
inr  procuring  the  loans.  Then,  I  think  they 
also  ought  to  pay  all  ,the  costs  of  this  suit 
together  with  a  counsel  fee  of  $250.  Now, 
If  the  vendee  desires  to  have  a  decree  of 
specific  performance,  it  may  have  a  decree 
upon  the  payment  of  those  amounts  within 
30  days  from  the  date  of  the  signing  of  the 
decree.  Of  course,  they  must  pay  the  $10,000 
inircbase  money  also. 


QM  Pa.  400) 

Ii&NDIS  T.  CmmS  &  JONES  CO.,  Inc. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1909.) 

1.  MASTfeB  AND  Servant  ({  289*)— Injubt  to 
Servant— CONTBIBUTOBT  Negligence. 

In  an  action  by  a  15  year  old  boy  against 
a  corporation  to  recover  for  injuries  to  his  hand 
while  working  at  a  dangerous  machine,  where 
plaintiff's  testimony  ahowa  that  the  danger  he 
Incurred  In  putting  his  hand  into  the  machine 
was  ao  apparent  as  not  to  require  specific  In- 
structions, directing  verdict  for  defendant  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1112 ;   Dec.  Dig.  {  289.*] 

2.  Masteb  and  Sebvant  (8  287*)— Injubt  to 
Servant— Neoligence  of  Fellow  Servant. 

Where  the  evidence  shows  that  an  injury 
to  plaintiff  was  caused  by  the  negligence  of  a 
fellow  servant,  it  is  proper  to  direct  a  verdict 
for  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 1061;  Dec  Dig.  |  287.*] 

Appeal    from    Court    of    Common    Pleas, 
Berks  County. 
Action  by  Stuart  R.  Landls,  by  his  next 


friend,  Levi  S.  Landls,  against  the  Cartis 
&  Jones  Company,  Incorporated.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

On  rule  for  a  new  trial  Endlich,  P.  J., 
filed  the  following  opinion: 

"At  the  close  of  the  evidence  on  the  trial 
of  this  cause  before  the  late  President  Judge 
Ermentrout,  he  affirmed  a  point  submitted 
by  defendant  that  'under  all  the  evidence  in 
the  case  the  Verdict  must  befor  the  defend- 
ant,' and  directed  a  verdict  accordingly. 
The  plaintifT  in  support  of  this  rule  for  a 
new  trial  contends  that  there  was  evidence 
requiring  the  submission  of  the  case  to  the 
Jury  on  the  qnestlon  of  defendant's  neglect 
properly  to  instruct  the  plalntifF  concerning 
the  dangers  incident  to  the  operation  of  the 
machine  at  which  he  was  put  to  work  and  by 
which  he  was  injured ;  that  being  the  ground 
whereon,  according  to  the  declaration,  bla 
case  rested. 

"Putting  upon  the  evidence  of  the  plaintiff 
the  construction  most  favorable  to  him,  it 
appears  that  he  was  a  little  over  15  years 
old ;  that  he  was  put  to  work  at  the  machine 
in  question  on  Monday  morning,  June  25 
1906;  that  he  worked  at  it  until  late  on 
Tuesday  afternoon,  when  the  accident  oc- 
curred; that  his  business  about  it  was  to 
receive,  take  away,  and  keep  a  tally  of  pa- 
per boxes  formed  by  the  machine,  expelled 
by  it  automatically,  and  sliding  down  an  in- 
clined plane  to  a  table  at  which  plaintiff 
was  to  stand ;  that  the  machine  was  operat- 
ed, fed,  started,  stopped,  and  controlled  by 
an  operator;  that  occasionally  a  box  would 
be  spoiled  and  lodge  in  the  machine,  which 
would  then  be  stopped  by  the  operator  while 
plaintiff  removed  the  obstruction;  that  on 
the  occasion  In  qnestlon  a  box  thus  caught 
in  the  machine;  that  the  same  was  stopi)ed ; 
that  plaintiff  pulled  part  of  the  obstructing 
box  out  of  the  machine,  and  reached  in  again 
to  get  the  rest ;  that  at  that  moment  the  ma- 
chine was  started  by  the  operator,  caught  the 
plaintiff  and  cut  off  four  of  his  fingers;  that  he 
had  had  no  specific  instructions  concerning 
the  dangers  incident  to  the  operation  of  the 
machine  or  concerning  his  conduct  and  duties 
about  it;  and  that  on  this  occasion,  when 
the  machine  was  stopped,  the  operator  mo- 
tioned to  blm  to  remove  the  obstruction  (an 
allegation  explicitly  denied  by  the  operator). 
It  Is,  however,  perfectly  dear  from  plain- 
tiff's own  testimony  that,  when  he  was  put 
to  work  at  the  machine,  all  he  was  directed 
to  do  about  it  was  to  remove  the  boxes  as 
they  were  expelled  by  it,  and  that  In  so  doing 
at  the  place  assigned  him  he  was  in  a  posi- 
tion of  perfect  safety  beyond  the  possibility 
of  any  harm  or  danger  and  too  far  from  the 
machine  to  reach  into  it  Whatever  other 
orders  he  took,  if  any,  he  took  from  the  op- 
erator, a  mere  fellow  servant  and  not  at  all 
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the  representative  of  the  employer.  Neither 
c&n  there  be  any  doubt  that  the  risk  of  in- 
jury from  reaching  Into  the  machine  was 
manifest  to  any  person  possessed  of  the  or- 
dinary Intelligence  of  one  of  plalntlfTs  age. 
It  Is  conceded  that  an  employe's  knowledge 
Siat  a  machine  Is  dangerous  does  not  In  It- 
self relieve  the  employer  of  the  duty  of  In- 
struction where  there  may  be  a  safe  and 
nnsafe  way  of  working  at  It.  Welsh  t.  Butz, 
202  Pa.  59,  51  Atl.  691.  Bat,  as  declared  In 
Vant  T.  Roelofs,  217  Pa.  535,  66  Atl.  749, 
as  regards  a  danger  'obvlons  to  any  one  with 
reasonable  Intelligence,'  'i>erfectly  obvious  to 
any  one,'  there  Is  no  requirement  of  warn- 
ing or  Instxoctlon.  It  would  thus  appear 
by  the  plaintUPs  own  testimony,  accepted  as 
verity,  that  the  danger  he  Incurred  in  putting 
his  hand  Into  the  machine  (1)  was  not  one 
Involved  in  the  work  to  which  he  was  put  by 
defendant  or  any  one  representing  It;  (2) 
was  one  so  apparent  as  not  to  require  specific 
Instmctlons  In  order  to  observe  and  avoid 
it;  and  (3)  became  the  occasion  of  plaintiff's 
injury  through  the  act  of  a  fellow  employ^ 
In  prematurely  starting  the  machine.  In 
these  circumstances  it  needs  no  discussion  to 
show  that  the  plaintiff  was  not  entitled  to  re- 
cover. 

"But  the  correctness  of  the  direction  of 
the  verdict  for  defendant  is  not  to  be  Judged 
of  exclusively  by  the  evidence  adduced  by 
the  plaintiff.  It  was  not  based  upon  that, 
but  ui>on  the  defendant's  right  to  a  verdict 
Dnder  'all  the  evidence  In  the  case.'  An  im- 
partial view  of  the  evidence  in  the  case 
shows  it  to  be  overwhelmingly  to  the  effect 
that  the  plaintiff  was  amply  Instructed  and 
warned  over  and  over  again  to  keep  his 
bands  ont  of  the  machine  and  stay  at  the 
place  assigned  him  at  the  table;  that  at 
the  time  when  he  put  his  hand  Into  tne 
machine  and  got  caught  the  machine  was 
running  and  had  not  been  stopped  at  all; 
and  that  there  was  no  obstruction  of  it 
nor  anything  to  indicate  the  recent  removal 
of  an  obstruction  which  might  have  caused 
a  stop  or  accounted  for  plaintiff's  leaving 
bis  proper  place  and  reaching  Into  the  ma- 
chine. On  all  these  points  the  testimony  Is 
so  abundant  in  quantity  and  so  persuasive 
in  character  that  it  would  seem  to  have 
been  imperative  upon  the  court  to  accept  It 
It  is  true  that,  where  the  plaintlfTs  evidence 
In  support  of  his  right  to  recover  amounts 
to  more  than  a  scintilla,  It  Is  bound  to  be 
submitted  to  the  Jury.  But  whether  It 
amonnts  to  more  than  a  scintilla  Is  some- 
times a  question  to  be  decided  with  reference 
to  the  character  and  degree  of  the  evidence 
opposing  It  (Mead  v.  Conroe,  113  Pa.  220, 
228,  8  Atl.  874;  Hauser  v.  Railroad  Co., 
147  Pa.  440,  447,  23  Atl.  766),  and  In  con- 
nection with' the  admitted  facts  in  the  case 
and  those  established  by  undisputed  evidence 


(Fisher  V.  Scharadin,  186  Pa.  565,  568,  40  Atl. 
1091).  As  pointed  out  in  Newhard  v.  Rail- 
road Co.,  153  Pa.  417.  420,  26  Atl.  105,  19  !#. 
R.  A.  563,  the  controlling  facts  may  thus  be- 
so  clearly  made  out  that  a  court  in  the  due 
administration  of  Justice  must  treat  them  as 
facts,  for  the  same  reason  tiiat  it  assumes 
the  fact  of  plaiutlff's  injury — because  of 
proof  that  convinces  an  unprejudiced  mlaS 
beyond  a  reasonable  doubt.  Such  is  the  state 
of  the  evidence  here,  looked  at  as  a  whole, 
and,  however  unfortunately  for  the  plaintiff, 
it  leaves  him  without  a  claim  upon  the  de- 
fendant 
"The  rule  to  show  cause  is  discharged," 
Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Cyrus  O.  Derr  and  Edward  S.  Kremp,  for 
appellant  C.  H.  Ruhl  and  Q.  B.  &  J.  B. 
Stevens,  for  appellee. 

PER  CURIAM.  It  Is  demonstrated  by  the 
opinion  of  the  learned  Judge  of  the  common 
pleas  that  the  plaintiff  failed  to  make  out  ft 
case. 

The  Judgment  is  affirmed. 


(2M  Pa.  SO) 

COMMONWBSALTH  ex  rel.  CARSON  v.  CITI 

TRUST  SAFE  DEPOSIT  & 

SURETY  CO. 

(Supreme  Ck>aTt  of  Pennsylvania.     March  Sd, 
1909.) 

PBiifoiPAL  ANn  StTBrrr  (|  66*)— Liabilitt  or 
SuBETY— Extent. 

The  liability  of  a  surety  to  a  subcontract- 
or establishing  a  claim,  which,  together  with 
the  amount  previously  paid  by  the  surety,  ex- 
ceeds the  penal  sum  of  a  bond  securing  aU  per- 
sona supplying  labor  and  materials  to  the  con- 
tractor, will  not  be  limited  to  the  difference  be- 
tween the  penal  sum  and  the  amount  -^rerlonsly 
paid,  but  will  be  determined  by  asceriammg  the 
per  centum  the  creditors  would  be  entitled  to 
on  an  equal  distribntion  among  all,  notwith- 
standing the  result  Is  a  payment  by  the  surety 
of  an  aggregate  amount  in  excess  of  the  penal 
sum. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  111 ;  Dec  Dig.  }  66.*1 

Appeal  from  Conrt  of  Common  Please 
Philadelphia  County. 

From  an  order  dismissing  exceptions  t* 
the  auditor's  report  in  the  matter  of  tbt 
claim  of  the  United  States  to  the  use  of  tbt 
Harrisburg  Trust  Company,  receiver  of  the 
Dauphin  Bridge  Company,  In  a  suit  by  tbe 
Commonwealth  Of  Pennsylvania  on  relation 
of  Hampton  L.  Carson,  Attorney  General, 
against  the  City  Trust  Safe  Deposit  &  Sure- 
ty (Company,  3.  Hampton  Moore^  recover 
of  the  City  Trust  Safe  Deposit  &  Sutety 
Company,  appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 


•For  othsr  eaaas  sm  ium  topic  sad  aoeUon  NUMBBH  la  Vto.  *  Am.  Dlis.  1M7  to  dat«»  4  Roporur  laOaum 
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Joseph  H.  81atteiT>  John  Kent  Kane, 
Staflke  &  Patton,  and  Murdock  Kendrlck,  for 
appellant.  John  Douglass  Brown,  Henry 
Wolf  Blkle,  and  Wolfe  &  Bailey,  for  appel- 
lee. 

STEWART,  J.  This  Is  an  appeal  from  a 
decree  of  distribution  of  the  assets  lu  the 
bands  of  the  receiver  of  the  City  Trust  Safe 
Deposit  &  Surety  Company  of  Philadelphia. 
The  Penn  Erecting  Company,  having  been 
awarded  by  the  United  States  a  contract 
for  the  erection  of  a  public  building,  gave 
bond,  as  required  by  the  act  of  Congress, 
in  a  penal  sum  conditioned  that  it  would 
"promptly  make  payment  to  all  persons  sup- 
plying labor  and  materials  In  the  prosecu- 
tion of  the  work  provided  for  In  the  afore- 
said contract."  The  obligee  named  In  the 
bond  is  the  United  States,  the  penal  sum  is 
$6,695,  and  the  surety  the  City  Trust  Safe 
Deposit  &  Surety  Company.  The  Penn  Erect- 
ing Company  completed  the  building  it  had 
contracted  to  erect,  but  in  the  end  was  large- 
ly indebted  to  various  parties  who  had  sup- 
plied it  with  the  required  materials.  De- 
fault having  been  made  In  the  payment 
of  this  Indebtedness,  separate  suits  were 
brought  on  the  bond  by  the  individual  claim- 
ants, and  Judgment  against  principal  and 
surety  followed  in  each  case,  except  In  the 
snlt  of  the  Dauphin  Bridge  Company.  While 
the  suit  of  the  bridge  company  was  brought 
quite  as  promptly  as  the  others,  though  in  a 
difterent  court,  it  alone  was  halted  by  a  de- 
fense set  up,  and  its  suit  was  undetermined 
when  the  distribution,  which  Is  here  appealed 
from,  was  made.  The  surety  company  with- 
out delay  paid  in  full  the  Judgment  obtained 
against  it,  amounting  to  13.623.70,  and,  in 
addition,  paid  an  uncontested  account  of 
$210.83  in  full,  thus  making  its  entire  pay- 
ment on  account  of  Its  liability  $3,845.53. 
Some  time  thereafter  the  surety  company 
passed  Into  the  hands  of  a  receiver,  as  did 
also  the  bridge  company.  At  the  audit  of 
the  account  of  the  receiver  of  the  surety 
company  the  claim  of  the  bridge  company 
was  submitted,  and  proved  to  the  amount  of 
$8,082.27,  by  the  Harrlsburg  Trust  Company, 
its  receiver.  Its  right  to  participate  in  the 
distribntlon  was  not  denied.  Not  only  was 
there  no  attempt  to  dispute  the  honesty  and 
accuracy  of  this  claim,  but  It  was  distinct- 
ly admitted  that  the  defense  set  up  to  the 
action  brought  by  the  bridge  company  by 
way  of  set-off  could  not  be  sustained.  The 
other  defense  to  the  action  was  that  the 
surety  company,  having  paid  on  account  of , 
its  liability  on  the  bond  the  sum  of  $3,845.53, ' 
was  entitled  to  a  credit  for  this  sum,  and 
in  no  event  could  be  required  to  i>ay  to  the 
plaintiff  anything  in  excess  of  the  difference  I 
between  its  credits  and  tbe  penal  sum  in  the 
bond.    And  this  states  the  whole  controversy  I 


which  was  before  tbe  auditor,  and  which 
is  renewed  here  by  this  appeal. 

The  auditor.  Instead  of  limiting  the  re- 
covery to  the  difference  between  the  amount 
previously  paid  by  the  surety  company  and 
the  penal  sum,  ascertained  the  per  centum 
the  creditors  would  be  entitled  to  on  an 
equal  dlstrihutioi)  between  all,  and  as  a  re- 
sult awarded  to  the  bridge  company  the'sum 
of  $4,&36.5S.  The  rejiort  of  tbe  auditor  was 
approved  by  the  court  below,  and  it  meets 
with  onr  approval  as  well.  Whatever  the 
surety  company  will  have  paid  on  this  con- 
tract of  suretyship  in  excess  of  its  legal 
liability  therein  must  be  regarded  as  a  vol- 
untary payment  by  It  Its  covenant,  while 
with  the  government,  was  exclusively  for  tbe 
protection  of  the  contractors  under  the  Penn 
Erecting  Company.  When  the  surety  com- 
pany entered  Into  the  covenant.  It  did  not 
know,  and  could  not  have  known,  the  parties 
with  whom  the  ereitiiig  company  would  con- 
tract, the  amounts  that  would  be  due  each, 
or  tbe  times  of  payment,  bat  It  must  have 
understood  its  covenant  to  bo  for  the  pro- 
tection of  all  alike;  that  Is  to  say.  that 
each  was  to  share  In  the  protection  of  the 
covenant,  on  an  equitable  basis.  Whether 
It  did  so  or  not  it  is  the  plain  and  mnnifest 
meaning  of  the  bond.  The  subcontractors, 
not  a  selected  few.  but  all  embraced  In  the 
class,  are  the  real  use  parties.  It  matters 
not  that  their  names  are  not  written  in 
the  bond.  They  conld  not  have  been  because 
the  bond  was  a  condition  precedent  to  the 
awarding  the  contrat-t;  but  the  use  is  as 
clearly  defined  as  though  their  names  ap- 
peared. Besides,  to  allow  the  surety,  either 
through  favoritism  or  neglect,  to.  work  out 
a  result  which  would  give  priority  to  some 
creditor  or  creditors  over  others,  would  be  to 
defeat  tbe  very  purpose  the  government  has 
in  view  In  requiring  bonds  for  the  protec- 
tion of  subcontractors.  The  surety  com- 
pany is  without  the  slighest  equity.  It  paid 
the  judgments  obtained  against  it  with  full 
knowledge  of  the  fact  that  there  was  then 
an  outstanding  and  unsatisfied  claim  of  the 
bridge  company,  then  in  suit,  for  an  amount 
which,  together  with  the  Claims  already  liq- 
uidated, much  exceeded  the  limit  of  Its 
own  liability.  Yet.  with  knowledge  of  this 
fact.  It  proceeded  to  pay  some  of  the  cred- 
itors In  full.  It  is  no  excuse  to  say  that 
these  payments  were  made  to  avoid  execu- 
tion. Threatened  execution  could  and  should 
have  been  met  by  appeal  to  the  court  to  put 
its  restraining  hand  upon  the  creditor  who 
would  attempt  to  use  its  process,  not  for  the 
collection  of  his  own  debt  solely,  but  In  part 
to  defeat  some  one  else  in  equal  right  with 
himself.  In  the  fund  to  be  subjected,  and  that 
too  at  the  cost  of  the  surety. 

We  see  no  merit  In  the  appeal,  and  It  Is 
accordingly  dismissed,  at  the  costs  of  the 
appellantai 
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COMMONWEALTH  ▼.  McDBRMOTT. 
(No.  1.) 

(Supreme   Court  of   Pennsylvania.      April    12, 
1909.) 

Food  (|  1*)— Marufactubb  of  Oleouabga- 

BiMB. 

Act  May  29,  1901  (P.  U  827).  prohlbltine 

the  manufoctuie  and  sale  of  oK>omargarine  and 
oth(>r  products  when  colored  in  imitation  of 
butter,  is  constitutional. 

[Bd.  Note.— For  other  cases,  see  Food.  Cent. 
Dig.  f  1;    Dec  Dig.  S  l.*J 

Appeal  from  Superior  Court. 

M.  M.  McDermott  was  cuuvlcted  of  a  tIo- 
latioD  of  the  oleomargarine  law,  aud  from  a 
judgnieut  of  the  superior  court  atUriuiiig  the 
same,  be  appeals.    AtUrmed. 

Argued  before  MITCHELX.,  0.  J.,  and 
FKIX,  BKOWN,  MESTUEZAT,  KLKIN, 
and  STEWART,  JJ. 

John  M.  Haverty  and  R.  H.  Meloy,  for  ap- 
pellant. Alex.  M.  Teuipletou,  C.  L.  V.  Ache- 
son.  Dist  Atty.,  and  Cyrus  Gordon,  for  tlie 
Conuuonwealtb. 


BROWN,  J.  These  appeals  were  manifestly 
taken  for  the  purpose  of  rearguing  the  ques- 
tion of  the  constitutionality  of  the  act  of 
May  29,  19U1  (P.  L.  327),  prohibiting  the  man- 
ufacture aud  sale  of  oleomargarine,  butterlne, 
and  other  similar  products  when  colored  in 
Imitation  of  yellow  butter.  We  ought  hard- 
ly to  be  again  called  upon  to  declare  that  act 
constitutional.  In  Commonwealth  t.  Caul- 
fleld.  211  Pa.  044,  61  Atl.  243,  we  said  there 
was  DO  reason  "why  we  should  stuff  the  re- 
ports" with  a  repetition  of  the  decisions  sus- 
taining it 

The  assignments  of  error  are  overruled, 
and  the  Judgments  of  the  superior  court  are 
affirmed. 


<m  Pa.  ns) 

COMMONWEAI/TH  v.  McDEaiMOTT.  (No.  2.) 

(Snpieme  Court  of  PennsylTanis.     April   12, 
1909.) 

CBTinifAi,  Law  (|  1211*)— Skntencb— Second 

Offensb— "Conviction." 

Where  a  person  is  found  guilty  of  violating 
Art  May  29,  1901  (P.  L.  327),  prohibiting  the 
coloring  of  oleomargarine,  but  is  not  sentenced, 
there  la  no  "conviction"  within  section  7  of  the 
art;  so  that,  if  he  commits  •  second  offense 
before  he  has  been  sentenced  for  the  first  of- 
fense, and  is  tried  therefor,  he  cannot  be  sen- 
tenred  to  the  penalties  imposed  for  a  second 
conviction. 

lEId.  Note.— For  other  cases,  see  Oriminal 
Law.  Dec.  Dig.  S  1211.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1584-1591.] 

Appeal  from  Superior  Conrt 

M.  M.  McDermott  was  convicted  of  a  viola- 
tion of  the  oleomargarine  act,  and  on  affirm- 
ance of  the  conviction  by  the  superior  court, 
he  appeals.    Reversed. 


Argued  before  MITCITRTX,  C.  J.,  and 
FL'l.L,  liKOWN.  MESTKi!.ZAT,  ELKIN,  and 
STEWART,  JJ. 

Owen  C.  Underwood,  John  M.  Haverty. 
and  U.  H.  Meioy,  for  api)ellant.  Alex.  M. 
Templeton,  C.  L.  V.  Acheson,  Dist.  Atty.,  and 
Cyrus  Gordon,  for  the  Commonwealth. 

BROWN,  J.  M.  M.  McDermott  was  tried 
and  luuud  guilty  in  the  court  of  quarter  ses- 
sions of  Washington  county  on  November 
21,  19u7,  on  an  iudictuieut  cburgiug  ,  blm 
with  having  sold  oleomarguriue  In  violation 
of  the  act  of  assembly  of  May  29,  19U1  (P. 
L.  SZ"!).  Motions  were  muae  In  arrest  of 
judgment  aud  for  a  new  trial,  which  were 
overruled  on  January  31,  1UU8,  aud  on  Feb- 
ruary 10,  li)08,  he  was  sentenced  for  a  first 
ofi'ense  under  the  statute.  On  January  30, 
1UU8,  complaint  was  made  against  blm  char- 
ging him  with  having  unlawfully  sold  oleo- 
margarine on  December  11,  1<JU7,  in  viola- 
tion of  the  act  of  1901,  and  averring  that  he 
had  previously  been  convicted  of  a  similar 
offense  at  the  preceding  November  term  of 
the  court  of  quarter  sessions  of  the  county. 
On  E'ebruary  11,  1908,  a  true  bill  was  return- 
ed against  him,  containing  a  count  that  his 
sale  of  oleomargarine  on  December  11,  1907, 
was  his  second  offense  under  the  statute,  as 
he  had  been  found  guilty  of  having  unlawfully 
sold  that  article  on  November  21,  1907,  and, 
on  the  verdict  of  the  Jury,  had  been  sentenc- 
ed on  February  10,  1908,  to  pay  a  fine  of 
$200  and  costs.  On  the  indlitment  charging 
the  second  offense  the  appellant  was  found 
guilty,  and,  after  a  motion  in  arrest  of  Judg- 
ment was  overruled,  was  sentenced  to  pay 
a  fine  aud  undergo  Imprisonment  in  accord- 
ance with  the  provisions  of  section  7  of  th« 
act  of  1901.  The  court  below  was  of  opin- 
ion that  the  verdict  of  guilty,  returned  No- 
vember 21,  1907,  was,  in  Itself,  without  Judg- 
ment upon  it,  a  conviction  within  the  mean- 
ing of  the  act  of  assembly,  and  if  the 
defendant  subsequently,  before  Judgment  on 
the  verdict.  Unlawfully  sold  oleomargarine, 
he  was  guilty  of  a  tecond  offense  within  the 
meaning  of  the  statute,  but  that,  even  if 
this  was  not  correct,  he  had  been  sentenced 
the  day  before  the  bill  was  returned,  char- 
ging him  with  the  commission  of  the  second 
offense.  On  appeal  to  the  superior  court  tibds 
view  was  sustained,  and,  on  the  appeal  to  us, 
the  question  for  our  consideration  is  wheth- 
er one  can  be  convicted  of  a  second  offense, 
under  the  act  of  1901,  If.  before  the  time 
of  the  alleged  commission  of  that  offense,  he 
had  not  been  subjected  to  Judgment  on  a 
verdict  finding  him  guilty  of  a  first  offense  of 
the  same  kind. 

The  sale  of  oleomargarine,  when  colored  in 
imitation  of  butter  is  made  a  misdemeanor 
by  the  act  of  1901,  carrying  with  it  punish- 
ment by  a  fine  or  imprisonment.  A  distinct 
and  substantive   offense   under  that   act  ia 
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the  sale  of  colored  oleomargarine  by  one  wbo 
had  previously  so  offended  against  the  law, 
and  the  paniahment  for  this  offense  la  fine 
and  Imprisonment  This,  of  course,  means 
a  sale  after  a  former  conviction  of  the  same 
offense,  for  a  law  can  never  be  Judicially  said 
to  have  been  offended  against  until  the  of- 
fense against  it  is  established  In  a  court  of 
competent  Jurisdiction. 

The  word  "conviction"  has  a  popular  and 
a  legal  meaning.  In  common  parlance  a  ver- 
dict of  guilty  is  said  to  be  a  conviction 
(Smith  T.  Com.,  14  Serg.  &  R.  69;  Wllmoth  T. 
ISensel.  ISl  Pa.  200,  25  Atl.  86,  31  Am.  St 
Rep.  738),  and  this  popular  meaning  has  been 
given  to  It  when  rights  other  than  tbose  of 
the  one  who  has  been  found  guilty  have 
been  before  the  courts.  Such  are  the  cases 
relied  upon  by  the  superior  court  in  affirm- 
ing the  Judgment  below.  In  Yoric  County  v. 
Dalhousen  et  al.,  45  Pa.  372,  the  question 
was  as  to  the  liability  of  the  county  to  pay 
costs  after  there  had  been  a  verdict  of  guilty 
against  a  defendant  wbo  was  pardoned  be- 
fore sentence;  and  so  of  Wright  v.  Donald- 
son et  al.,  158  Pa.  88,  27  Atl.  867.  In  which 
Wright  the  plaintiff,  sued  for  his  fees  as 
a  witness  on  behalf  of  the  commonwealth 
upon  a  trial  of  a  prisoner  found  guilty  of  a 
misdemeanor.  Bat  a  retz  different  situation 
Is  presented  when  one  is  confronted  with  an 
Indictment  charging  him  with  a  prior  con- 
viction of  a  similar  offense,  and  the  statute 
makes  his  alleged  repetition  of  It  a  distinct 
crime,  for  which,  upon  conviction  of  It, 
severer  penalties  are  to  be  imposed.  In  such 
a  case  the  word  "conviction"  must  be  given 
Its  strict  legal  meaning  of  Judgment  on  a 
plea  or  verdict  of  guilty.  The  severer  penal- 
ty la  Imposed  by  the  Legislature  because 
that  Imposed  for  the  first  offense  was  ineffec- 
tual. The  second  offense,  carrying  with  it 
severer  penalties,  is  therefore  not  committed 
in  law  until  there  has  been  Judgment  for 
the  first  "When  a  statute  makes  a  second 
offense  felony,  or  subject  to  a  greater  pun- 
ishment than  the  first  it  is  always  implied 
that  such  second  offense  ought  to  be  com- 
mitted after  a  conviction  for  the  first;  for 
the  gentler  method  shall  first  be  tried,  which, 
perhaps,  may  prove  effectual."  Hawkins' 
Pleas  of  the  Crown,  c.  40,  |  8.  "Clearly 
the  substantive  offense,  which  draws  to  It- 
self the  greater  punishment  is  the  unlawful 
sale  after  a  former  conviction.  This,  there- 
fore, is  the  very  offense  he  Is  called  upon  to 
defend  against  He  cannot  complain  if,  after 
suffering  a  former  conviction  and  sentence, 
he  commits  a  second  offense  of  the  same 
kind."    Ranch  v.  Com.,  78  Pa.  490. 

The  offense  of  which  the  appellant  was  con- 
victed, on  this  indictment  was  committed  on 
December  11,  1907.  It  is  not  to  be  doubted, 
for  the  Jury  have  so  found,  that  on  that 
day  be  unlawfully  sold  oleomargarine,  and 
offended  against  the  act  of  1901  In  selling  It ; 
but  this  Indictment  does  not  charge  him  with 
tbat  mere  offense.   He  is  charged  with  anotb- 


er  and  distinct  one — the  unlawful  sale  of 
the  article  after  having  been  once  before 
convicted  on  the  charge  of  having  unlawful- 
ly sold  it  If  he  was  guilty  of  this  separate^ 
substantive  offense,  his  guilt  was  complete  on 
December  11,  1907.  Nothing  that  he  subse- 
quently did,  nor  anything  that  was  subse- 
quently done  In  a  prosecution  then  pending 
against  him,  could  have  made  his  simple  sale 
of  colored  oleomargarine  on  December  11, 
1907,  the  separate  and  distinct  offense  for 
which  he  was  indicted.  Unless  at  that  time 
it  had  been  Judicially  determined  that  he 
had  sinned  once  before,  he  was  not  guilty  of 
a  second  offense.  On  that  day  there  was  no 
such  determination.  On  the  contrary;  his 
motion  for  a  new  trial  and  In  arrest  of  judg- 
ment were  in  the  hands  of  the  court  which, 
later  on,  might  have  awarded  him  another 
trial,  to  be  followed  by  an  acquittal.  If  he 
had  been  tried  on  the  second  indictment, 
with  the  motion  for  a  new  trial  pending, 
could  the  court  have  allowed  him  to  be  con- 
victed on  the  count  charging  him  with  the 
second  offense?  It  is  no  answer  to  thla  that 
before  he  was  tried  sentence  had  been  passed 
on  the  first  indictment,  for.  In  the  end,  he 
was  tried  for  what  he  did  on  December  11, 
1907,  when,  if  at  all,  his  offense  was  cocunlt- 
ted,  and  that  was  Just  two  months  before 
the  court  finally  disposed  of  the  first  indict- 
ment against  him  by  entering  Judgment  up- 
on the  verdict  Before  that  time  no  one 
could  tell  whether  be  had  been  guUty  of  a 
first  offense. 

In  (^m.  V.  Kiley,  150  Mass.  325,  23  N.  B. 
65,  the  cohrt  had  before  it  for  consideration 
a  statute  which  provided  that  the  conviction 
by  a  court  of  competent  Jurisdiction  of  a  per- 
son licensed  to  sell  intoxicating  liquors  should. 
In  Itself,  make  his  license  void,  and  It  was 
said:  "Nothing  less  than  a  final  Judgment 
conclusively  establishing  gnllt  will  satisfy 
the  meaning  of  the  word  'conviction'  as  here 
used.  At  any  time  before  a  final  Judgment 
of  the  court  a  motion  In  arrest  of  Judgment 
may  be  made,  or  the  verdict  may  be  set  aside 
upon  a  motion  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  or  for  otber 
good  cause;  and  upon  further  proceedings 
it  may  turn  out  that  the  defendant  la  not 
guilty.  At  the  time  of  the  sale  relied  on  In 
.the  present  case,  the  verdict  of  the  Jury  In 
the  former  trial  had  not  been  followed  by  a 
Judgment  and  the  defendant  had  not  been 
convicted  within  the  meaning  of  this  statute." 
In  the  very  recent  case  of  People  v.  Fabian, 
192  N.  Y.  443,  85  N.  B.  672,  18  L.  B.  A.  (N. 
S.)  684,  the  Indictment  charged  the  defend- 
ant with  the  crime  of  knowingly  voting  at  an 
election,  "not  being  qualified  therefor."  By 
the  election  laws  of  the  state  of  New  York 
no  perscm  who  has  been  "convicted"  of  a 
felony  shall  register  or  vote,  unless  he  shall 
have  been  pardoned  and  restored  to  the  rights 
of  citizenship.  The  Indictment  against  Fa- 
bian set  forth  the  fact  that  he  had  been  pre- 
viously Indicted  for  burglary  In  the  first  de- 
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cree,  and,  npon  his  trial,  a  yerdlct  of  guilty 
had  been  rendered  against  bim,  but  It  did 
sot  appear  that  Judgment  had  ever  been  en- 
tered npon  the  verdict  The  Conrt  of  Ap- 
peals, In  sustaining  the  demurrer  to  the 
Indictment,  said:  "Where  the  reference  is  to 
the  ascertainment  of  guilt  In  another  pro- 
ceeding. In  its  bearing  upon  the  status  or 
rights  of  the  indlrldual  In  a  subsequent  case, 
then  a  broader  meaning  attaches  to  the  ex- 
pressions,  and  a  'conviction'  is  not  estab- 
lished, or  a  person  deemed  to  have  been  'con- 
victed,' unless  it  Is  shown  that  a  Judgment 
has  been  pronounced  upon  the  verdict."  At 
common  law  one  convicted  of  an  Infamons 
crime  was  distiualified  from  testifying,  but 
he  was  not  deemed  to  have  been  convicted 
unless  the  record  showed  the  rendition  of 
Judgment  upon  the  verdict  It  was  the  Judg- 
ment and  that  alone,  which  was  received  as 
legal  and  conclusive  evidence  of  the  party's 
guilt  for  the  purpose  of  rendering  him  in- 
competent to  testify.  1  Greenleaf  on  Evi- 
dence, {  875.  "When  the  law  speaks  of  con- 
Wctlon,  It  means  a  Judgment,  and  not  mere- 
ly a  verdict,  which,  in  common  parlance,  is 
called  a  conviction."  TUghman,  C.  J.,  In 
Smith  V.  Com.,  14  Serg.  &  R.  69.  "When 
conviction  is  made  the  ground  of  some  disa- 
bility or  special  penalty,  a  final  adjudication 
by  judgment  is  essential."  Com.  t.  Miller,  6 
Pa.  Super.  Ct  35. 

As  the  Judgment  of  the  court  of  quarter 
sessions  on  the  second  count  of  the  Indict- 
ment must  be  reversed  for  the  reasons  stated, 
the  other  questions  raised  by  the  assign- 
moitB  of  error  need'  not  be  considered.  So 
much  of  the  sixteenth  assignment  as  com- 
plains of  the  sentence  imposed  upon  the  ai>- 
pellant  Is  sustained,  and  said  sentence  or 
Judgment  Is  reversed. 

(a4  Fa.  MO)  . 

DEIiAWARB,  L.  4  W.  R.  CO.'S  TAX  AS- 
SESSMENT.    (No.  1.) 

(Supreme  Court  of  Pennsylvania.     March  29, 
1909.) 

1.  Taxation  ((  493*)— AsaBSBUEirr— Appeal. 

On  appeal  from  the  board  of  revision  to 
the  court  of  common  pleas  by  a  railroad  com- 
pany under  Act  April  19,  1889  (P.  L.  37),  the 
prooeedlng  is  d^  novo,  and  the  court  must  hear 
and  determine  the  questions  In  dispute  in  the 
same  manner  as  if  the  controversy  were  be- 
.  tween  private  litigants. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  493.  •] 

2.  Taxation    ({   348*)— AssEsaifENr— Actttal 
Value. 

Under  Const  art  0,  |  1,  providing  that  all 
taxes  shall  be  uniform  on  the  same  class  of 
subjects  within  the  same  territorial  limits,  the 
courts  In  determining  the  valuation  of  coal 
lands  must  consider  that  the  assessed  value  of 
other  real,  estate  within  the  district  is  below  its 
actual  value  and  assess  such  land  according  to 
the  ratio  of  tlie  actual  value  to  the  assessed 
nine  of  other  lands  in  the  district 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  U8.] 


8.  Taxatior  ({  848*)— AsBEssKEirr  of  Coax, 
Lands. 

In  determining  the  valuation  of  coal  lands, 
where  the  court  considered  the  fact  that  other 
lands  in  the  district  were  assessed  below  their 
actual  value,  b^t  in  determining  what  the 
proper  ratio  was  included  the  personal  property 
of  the  owners  of  the  coal  lands  so  as  to  in- 
crease the  percentage  of  the  ratio  to  the  dis- 
advantage of  snch  owners,  the  assessmettt  was 
invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  34a*] 

Appeal  from  Court  of  Common  Pleafl, 
Lackawanna  County. 

In  the  matter  of  the  assessment  of  the  Del- 
aware, Lackawanna  &  Western  Railway 
Company  in  the  Borough  of  Taylor.  From 
the  assessment  the  railroad  company  ap- 
peals.   Reversed  and  remitted. 

This  appeal  was  tried  with  several  others 
ander  the  following  agreement:  "For  the 
purpose  only  of  these  appeals,  appellants 
waive  the  claim  that  every  coal  property 
should  be  separately  assessed  at  its  Indi- 
vidual value  and  consent  that  the  court  may 
adopt  for  the  purpose  of  fixing  the  value  of 
coal  lands  a  uniform  average  rate  per  foot 
acre  of  all  coal  which  can  be  mined  at  a  prof- 
it The  quantities  of  such  miuable  coal  to  be 
fixed  either  by  agreement  of  the  parties  or 
their  engineers,  or,  so  far  as  such  agree- 
ment cannot  be  reached,  to  be  ascertained  by 
the  court  upon  evidence.  Evidence  to  be  re- 
ceived applicable  to  all  appeals  so  fr  as  rel- 
evant upon  the  ratio  of  actual  to  assessed 
value  of  other  real  estate  in  the  county  and 
its  several  municipal  divisions  In  which  the 
coal  lands  are  situated.  It  Is  understood  by 
this  agreement  that  no  right  of  appellants  to 
appeal  from  the  values  fixed  by  the  court 
excepting  as  expressly  waived  in  the  agree- 
ment, shall  be  construed-  to  be  waived."  The 
court  after  hearing  fixed  the  assessment  at 
$150  per  acre  as  actual  value,  from  which  40 
per  cent  was  to  be  deducted  so  as  to  make 
the  assessment  uniform  with  that  of  other 
real  estate  in  the  county. 

On  motion  for  rehearing  the  court  filed  the 
following  (pinion :  "In  oar  order  of  July  13, 
1908,  the  majority  of  the  court  fixed  the  sum 
of  f60  as  the  assessment  rate  per  foot  acre  of 
coal  in  the  county.  Since  handing  down  the 
order  oar  attention  has  been  called  to  what 
Is  termed  by  appellants'  counsel  as  'dear 
error.'  We  stated  in  the  order  that  the  aver- 
age ratio  to  actual  value  of  surface  assess- 
ments Is  40  per  cent  We  based  this  conclu- 
sion on  a  tabulation  of  surface  assessments 
submitted  to  us  by  respondents.  It  appears 
now  that  this  tabulation  included  personal 
property.  In  a  strict  and  technical  sense,  the 
criticism  of  appellants'  counsel  Is  Jastlfled. 
The  correct  tabulation  would  reduce  the  ra- 
tio of  surface  assessments  to  about  35  per 
cent  of  the  actual  value,  -and  we  are  asked 
now  to  change  the  assessment  ratio  per  foot 


•For  other  oms  see  same  topio  and  section  NUMBER  In  Dec.  ft  Am.  Dis*.  1907  to  date,  *  Reporter  Indexes 
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acre  accordingly.  We  decline  to  do  this,  be- 
cause we  are  not  disposed  to  treat  the  ques- 
tion along  mathematical  lines.  The  problem 
submitKHl  to  lis  should  be  considered  on 
broader  gr'^unds.  We  therefore,  renffirm  the 
order  of  July  13,  1908,  lixing  the  assessment 
on  coal  per  foot  acre  through  the  county  at 
$60."    • 

Argued  1  e^'ore  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Ererett  Warren  and  D.  R.  Reese,  for  ap- 
pellant. John  P.  Kelly,  John  J.  Toohey, 
County  Sol.,  and  Clarence  Baleutine,  for  ap- 
pellees. 

ELKIN,  J.  Controversies  growing  out  of 
the  assessnunit  and  collection  of  taxes  are  as 
old  as  civilization.  To  question  the  ai'Sess- 
ment,  to  doubt  the  levy,  and  to  delay  the  col- 
lector may  be  classed  among  those  inaliena- 
ble rights  of  mankind  not  guaranteed  by  any 
Constitution,  but  very  generally  asserted  un- 
der the  law  of  human  nature.  From  time 
immemorial  the  people  have  resisted  all  at- 
tempts to  Increase  the  burdens  of  taxation 
and  have  yielded  only  when  convinced  of  the 
governmental  necessity  demanding  such  in- 
crease. Each  person,  natural  or  artificial, 
most  bear  bis  share  of  the  public  burdens, 
and  the  burden  of  each  is  measured  by  the 
ratio  ascertained  by  dividing  the  total 
amount  of  taxes  necessary  to  meet  the  pub- 
lic burdens  in  a  given  district  by  the  whole 
valuation  of  property  within  the  territorial 
limits  of  that  district,  and,  when  the  ratio  is 
thus  fixed,  the  amount  of  tax  to  be  paid  by 
each  individual  property  owner  is  determin- 
ed by  multiplying  the  assessed  value  of  his 
property  by  this  ratio.  This  rule  has  result 
ed  from  the  demands  made  by  the  people  up- 
on legislative  bodies  for  equality  of  taxation. 
The  large  property  owner  and  the  small 
bolder  pay  upon  the  same  ratio,  and  when 
this  valuation  has  been  ascertained  and  fixed 
upon  a  fair  basis,  which  means  that  the  val- 
uation should  be  based  as  nearly  as  practi- 
cable upon  market  value,  and,  if  not  on  mar- 
ket value,  then  upon  the  relative  value  of  each 
property  to  market  value,  there  results  what 
is  known  In  organic  and  statute  law  as  uni- 
formity, which  is  the  desideratum  to  be  at- 
tained in  any  Just  system  of  taxation.  While 
every  tax  is  a  burden,  it  is  more  cheerfully 
borne  when  the  citizen  feels  that  he  is  only 
required  to  bear  his  proportionate  share  of 
that  burden  measured  by  the  value  of  his 
property  to  that  of  his  neighbor.  This  is  not 
an  idle  ttaongbt  In  the  mind  of  the  taxpayer, 
nor  is  it  a  mere  speculative  theory  advocat- 
ed by  learned  writers  on  the  subject ;  but  It 
is  a  fundamental  principle  written  into  the 
Constitutions  and  statutes  of  almost  every 
state  in  this  country.  In  Pennsylvania  the 
framers  of  the  new  Constitution  emt>odied 
this  principle  in  our  organic  law  in  terms  so 
plain  that  no  one  should  misunderstand  Its 
meaning  or  doubt  its  application,  and  the 


people  by  the  adoption  of  that  instrument 
placed  the  seal  of  their  approval  upon  a  sys- 
tem of  taxation  which  has  for  its  comer 
stone  uniformity  in  the  valuation,  levy,  and 
collection  of  all  taxes.  Section  1,  of  article 
9  provides  that:  "All  taxes  shall  be  uniform 
upon  the  same  class  of  subjects,  within  the 
territorial  limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under 
general  laws."  There  Is.  perhaps,  no  other 
section  of  the  Constitution  upon  which  the 
courts  above  and  below  have  been  so  fre- 
quently required  to  pass  in  the  administra- 
tion of  their  duties.  The  central  thought 
running  through  ail  the  opinions  is  that  the 
principle  of  uniformity  is  a  constitutional 
mandate  to  the  courts,  to  the  Legislature, 
and  to  the  taxing  authorities.  In  the  levy  and 
assessment  of  taxes  which  cannot  be  disre- 
garded. The  purpose  of  requiring  all  tax 
laws  to  be  uniform  is  to  produce  equality  of 
taxation.  Absolute  equality  is  difficult  of  at- 
tainment, and  approximate  equality  is  all 
that  can  reasonably  be  expected.  Hence  it 
has  been  held  that  where  there  is  substantial 
uniformity  ttte  constitutional  requirement 
has  been  met.  Kelly  v.  Pittsburgh,  85  Pa. 
170,  27  Am.  Rep.  633 ;  Fox's  Appeal,  112  Pa. 
337,  4  Atl.  149;  Commonwealth  v.  Canal 
Company,  123  Pa.  594,  16  Atl.  584.  2  L.  R.  A. 
798.  But  all  these  cases  hold  there  must  be 
substantial  uniformity,  which  means  as  near- 
ly uniform  as  practicable  in  view  of  the  in- 
strumentalities with  which  and  subjects  up- 
on which  tax  laws  operate.  It  is  the  duty 
of  the  courts  In  dealing  with  this  subject  to 
enforce  as  nearly  as  may  be  equality  of 
burden  and  uniformity  of  method  in  deter- 
mining what  share  of  the  burden  each  tax- 
able subject  must  bear. 

With  this  thought  for  our  guide,  we  must 
now  inquire  as  to  the  facts  and  the  situation 
of  the  parties  in  the  case  at  bar  under  the 
law  and  the  pleadings.  The  right  of  appeal 
from  the  decision  of  the  county  commission- 
ers, or  board  of  revision,  to  the  court  of  com- 
mon pleas,  is  given  by  the  act  of  April  19, 
1889  (P.  L.  37).  When  an  owner  of  real  es- 
tate or  other  taxable  property  has  taken  an 
appeal  as  authorized  by  the  act,  it  is  the  duty 
of  the  court  to  proceed  to  hear  and  determine 
the  questions  raised  and  make  such  order 
or  decree  touching  the  same  as  may  seem 
Just  and  equitable,  "having  due  regard  to  the 
valuation  and  assessment  made  of  other  real 
estate  in  such  county  or  city."  It  will  be 
observed  tliat  the  courts  in  dealing  with  tttls 
subject  under  the  provisions  of  the  statute 
act  under  their  general  equity  powers,  with 
the  single  limitation  that  in  arriving  at  a 
Just  conclusion  "due  regard  to  the  valuation 
and  assessment  made  of  other  real  estate" 
must  be  given.  This  is  the  legislative  ex- 
pression of  the  principle  that  all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects, 
and  Is  a  direction  to  the  courts,  when  hear- 
ing such  cases,  that  the  valuation  and  assess- 
ment of  the  same  class  of  taxable  subjects 
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belonging  to  other  owners  in  tbe  same  dis- 
trict must  be  considered.  In  other  words, 
the  valuation  of  the  property  of  one  owner  is 
■0  closely  related  to  the  valuation  of  the 
property  of  all  other  owners  in  the  same  dis- 
trict that  the  court  must  be  advised  as  to 
the  geueral  valuation  of  other  properties  In 
order  to  determine  what  is  a  Just  and  uni- 
form valuation  of  the  property  in  question. 
Each  taxpayer,  no  matter  how  great  or  small, 
has  a  right  to  demand  that  his  property  shall 
be  assessed  upon  the  basis  of  a  uniform  val- 
uation of  other  properties  belonging  to  the 
same  class  and  within  the  territorial  limits 
of  the  authority  levying  the  tax.  and  It  is  the 
duty  of  all  the  authorities  dealing  with  this 
subject  to  administer  the  law  in  a  spirit  to 
produce  as  nearly  as  may  be  uniformity  of 
result.  Coal  lands  are  the  taxable  subjects 
dealt  with  in  this  proceeding.  They  are  real 
estate,  and  for  purposes  of  taxation  must  be 
treated  as  belonging  to  the  same  class  of  sub- 
jects as  other  real  estate  located  within  the 
same  district  and  being  subject  to  the  same 
tax  authorities.  It  is  apparent  therefore 
that,  in  determining  what  the  assessed  value 
of  the  coal  lands  of  appellant  should  be,  due 
regard  must  be  had  for  the  valuation  of  all 
other  real  estate  in  the  same  district.  It  is 
true  that  the  act  of  1889  does  not  prescribe 
any  method  of  procedure  to  guide  the  courts 
In  such  cases;  but,  in  the  absence  of  any 
statutory  requirement,  we  can  see  no  reason 
why  the  parties  should  not  proceed,  and  the 
courts  hear  and  determine  the  questions  In- 
volved, in  the  same  manner  as  other  contro- 
versies are  heard  and  determined  between 
private  lltlgnnts.  When  the  appeal  Is  per- 
fected in  the  court  of  common  pleas,  the 
whole  proceeding  is  de  novo,  and  the  facts 
must  be  found  and  the  law  applied  as  In  any 
other  case.  The  parties  appear  by  counsel, 
and  the  court  sitting  as  a  chancellor  hears 
and  determines  upon  the  proofs  offered,  or  it 
may  be  that  the  parties  through  their  counsel 
may  agree  with  the  consent  of  the  court  as 
to  the  facts,  or  as  to  the  method  of  procedure 
by  which  the  necessary  facts  may  be  ascer- 
tained. This  Is  what  was  done  in  the  pres- 
ent proceeding.  In  order  to  arrive  at  a  uni- 
form valuation  of  the  coal  'ands  of  appellant 
for  puri>oses  of  taxation,  and  in  view  of  the 
almost  endless  amount  of  detail  required  if 
each  tract  should  be  treated  separately,  at 
the  suggestion  of  the  court,  counsel  submit- 
ted a  method  of  arriving  at  a  proper  valua- 
tion of  the  lands  in  question,  and  the  hearing 
then  proceeded  along  the  lines  agreed  upon 
in  order  to  determine  the  assessable  value. 
Ttie  court,  the  counsel,. and  the  parties  as- 
sumed as  a  fact,  and  it  is  a  fact,  that  the  as- 
sessed value  of  real  estate  in  the  district  is 
far  below  its  actual  value.  It  was  also  as- 
sumed, and  properly  so,  that,  in  order  to 
make  the  valuation  of  appellant's  property 
nnlform  with  the  valuation  of  other  real  es- 
tate, it  would  be  necessary  that  the  ratio  of 


actual  to  assessed  value  should. be  the  same 
upon  all  real  estate,  including  coal  lands, 
within  any  district  whose  authorities  were 
attemiittng  to  levy  the  tax.  Evidence  was 
then  introduced  to  show  the  ratio  of  actual 
to  assessed  value  of  other  real  esitate,  and 
this  for  the  purpose  of  enabling  the  court  to 
find  Ks  a  fact  what  that  ratio  was,  so  that, 
when  the  actual  value  of  api)ellanr's  proper- 
ty should  be  determined,  the  ratio  thus  found 
could  be  applied.  The  parties  through  their 
counsel,  and  with  the  approval  of  the  court, 
proceeded  along  these  lines  to  offer  proofs 
and  try  their  case. 

After  the  hearing  the  court  took  the  papers 
and  in  due  time  found  as  facts  the  actual 
value  of  the  coal  lands  returned  for  assess^ 
ment.  and  the  ratio  of  actual  to  assessed 
value,  and  then  determined  the  amount  of  the 
as^'efi8nIent  upon  this  basis.  We  think  it  was 
clearly  within  the  rights  of  the  parties  and 
the  |M>n-ers  of  the  court  to  so  hear  and  deter- 
mine the  controversy.  It  happened,  how- 
ever, in  determining  what  the  proper  ratio 
was.  the  court  included  personal  property 
whl<-h  did  not  belong  to  the  same  class  of 
subje<'t8,  and  this  made  considerable  differ- 
ence in  the  (lercentage  of  ratio  to  the  disad- 
vantage of  appellant  The  court  was  then 
nsked  to  correct  the  error  by  fixing  the  prop- 
er ratio,  which  it  refused  to  do,  because, 
while  confcdlng  the  error  on  the  whole  rec- 
ord it  was  thought  the  evidence  was  sufficient 
to  sustain  the  valuation  originally  fixed.  In 
this  we  think  there  was  error.  We  agree 
that  the  desired  result  to  be  obtained  was  a 
uniform  valuation  of  coal  lands,  and  that  it 
was  within  the  power  of  the  court  to  receive 
all  proofs  bearing  on  this  question  and  to  de- 
termine the  same  upon  a  Just  basis  having 
due  regard  for  the  valuation  of  other  real 
estate  in  the  district.  The  court  and  the  par- 
ties were  not  required  to  adopt  any  particu- 
lar method  of  determining  the  assessable 
value;  but  when  a  particular  method  was 
ad:ir)ted,  and  that  method  a  fair  one,  it  was 
binding  upon  the  parties,  and  the  court 
should  have  so  regarded  it  To  hear  the  case 
on  one  theory  and  after  all  the  proofs  are  in 
to  de.lde  it  upon  another,  would  be  to  dis- 
regard orderly  miethods  of  procedure  and 
mifrht  do  violence  to  the  rights  of  parties. 
When  the  parties,  at  the  suggestion  and  with 
the  approval  of  the  court,  agreed  upon  a 
method  of  procedure  to  determine  the  ques- 
tion Involved,  it  should  have  been  followed. 
The  method  adopted  was  reasonable  and  fair, 
and  there  Is  no  sufllclent  reason  why  it 
f^hould  have  been  disregarded  after  the  bear- 
ing. 

Under  the  authority  of  Rockhili  Iron  & 
Coal  Co.  V.  Fulton  County,  204  Pa.  44,  53 
Atl.  5.S0,  the  learned  counsel  for  appellees 
request  this  court  to  review  the  whole  record 
and  determine  a  proper  valuation  of  the  coal 
lands  for  purposes  of  assessment.  It  is  true 
we  have  this  power  ;  but.  In  the  exercise  of  it. 
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tba  pleadings  and  the  course  of  procedure  in 
the  court  below  should  be  our  guide,  and,  un- 
less manifestly  wrong  under  the  law,  would 
be  followed  here.  The  court  below  acted 
clearly  within  its  authority  in  every  step  tak- 
en and  only  erred  because  It  failed  to  apply 
the  rule  adopted  at  the  hearing  for  the  de- 
termination of  the  assessable  value.  There 
is  no  error  In  any  other  respect,  so  far  as 
disclosed  by  the  record. 

The  learned  counsel  for  appellees  have  also 
Invoked  the  act  of  July  27,  1842  (P.  L.  p. 
446).  in  aid  of  their  contention  that  the  valu- 
ation fixed  by  the  court  in  the  present  case 
should  be  sustained.  This  act  Indicates  tliat 
the  board  of  revision  shall  Inquire  whether 
all  property  returned  for  taxation  has  been 
valued  at  a  sum  or  price  not  less  than  the 
same  would  bring  after  notice  at  public  sale. 
There  can  be  no  doubt  of  the  legislative  In- 
tention, which  finds  expression  In  the  act  of 
1842  and  the  earlier  statutes,  that  actual 
selling  value  shall  be  the  standard  to  deter- 
mine assessable  value,  and  if  the  question 
could  be  squarely  raised  as  to  the  proper 
value  to  be  placed  upon  real  estate  In  any 
district,  or  In  all  districts,  the  courts  would 
necessarily  hold  that  actual  selling  value  was 
the  proper  standard  for  fixing  assessable 
value.  However,  the  Constitution  and  the 
act  of  1889  have  emphasized  the  principle  of 
uniformity  as  more  Important  than  the  stand- 
ard of  valuation.  The  assessed  valuation 
should  as  nearly  as  possible  represent  the 
actual  value;  but  It  must  be  uniform  no 
matter  whether  the  proper  standard  is  fol- 
lowed or  not  It  Is  a  well-known  fact  that 
from  the  beginning  of  our  state  government 
to  the  present  time  in  nearly  every  section  of 
the  commonwealth  the  assessed  value  of 
property  is  ridiculously  low  as  compared 
with  actual  value.  No  doubt  the  framers  of 
the  Constitution  had  this  thought  In  mind 
when  they  wrote  into  the  fundamental  law 
that  all  taxes  must  be  uniform  on  the  same 
class  of  subjects.  It  will  not  do  to  assess 
farm  lands  at  one-fifth  their  actual  value, 
dwelling  bouses  at  one-third,  manufacturing 
establishments  at  one-half,  and  coal  lands  at 
full  value.  The  Constitution  says  the  valu- 
ation must  be  uniform  on  the  same  class  of 
taxable  subjects,  and  real  estate  is  a  taxable 
subject  of  a  particular  class,  and  coal  lands 
are  real  estate.  Hence  the  rule  of  uniformity 
must  be  applied  to  all  kinds  of  real  estate  as 
a  dass. 

Decree  reversed,  and  record  remitted  to  the 
court  below,  with  instructions  to  determine 
the  pioi>er  ratio,  without  Including  personal 
property,  and,  when  the  ratio  Is  so  determin- 
ed, then  to  fix  the  proper  valuation  of  the 
coal  lands  in  question  upon  this  basis;  costs 
on  the  appeal  to  this  court  to  be  paid  by  ap- 
pellees. 


<2M  Pa.  2«) 

DELAWARE,,  li.  ft  W.  R.  CO.'S  TAX 

ASSESSMENT.     (No.  2.) 

(Supreme  Court  of  Pennsylvania.     March  28. 

1900.) 

Appeal  from  (3ourt  of  Common  Pleas,  Lack- 
awanna County. 

In  the  matter  of  the  assessment  of  the  lands 
of  the  Delaware,  Lackawanna  &  Western  Rail- 
way Company.  From  an  order  on  appeal  from 
the  assessment,  the  railroad  company  appeals. 
Reversed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Everett  Warren  and  D.  R.  Reese,  for  appel- 
lant John  P.  Kelly,  John  J.  Toohey,  Coun^ 
Sol.,  and  Clarence  Balentine,  for  appellees. 

ELKIN,  J.  For  the  reasons  stated  in  the 
opinion  handed  down  at  No.  370,  January 
term,  1908  (73  Atl.  429)  the  decree  In  this  case 
•s  reversed,  and  record  remitted  to  the  court 
below,  with  instructions  to  determine  the  prop- 
er ratio  without  including  personal  proper^, 
and  when  the  ratio  is  so  determined  then  to  fix 
the  proper  valuation  of  the  coal  lands  in  ques- 
tion upon  this  basis ;  costs  on  the  appeal  to  this 
court  to  he  paid  by  appellees. 

(2M  Pa.  20,  2E0,  261,  262,  262) 
DELAWARE,  L.  &  WESTERN  R.  CX).'8 
TAX  ASSESSMENT.     (Nos.  3-11.) 

(Supreme  Court  of  Pennsylvania.     March  28l' 
1909.) 

Appeals  from  Court  of  pommon  Pleas,  Lack- 
awanna County. 

In  the  matter  of  nine  certain  assessments  of 
lands  of  the  Delaware,  Lackawanna  &  Western 
Railroad  Company.  From  orders  on  appeals 
from  the  assessments,  the  railroad  company  ap- 
dcaIs      Reversed 

Argued  before'  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Everett  Wnrren  and  D.  R.  Reese,  for  appel- 
lant John  P.  Kelly,  John  J.  Toohey,  County 
Sol.,  and  Clarence  Balentine,  for  appellees. 

ELKIN,  J.  Decrees  reversed,  and  records  re- 
mitted to  the  court  below,  with  same  instruc- 
tions as  given  at  No.  371,  January  term,  1908, 
224  Pa.  — ,  supra;  costs  on  the  appeal  to  this 
court  to  be  paid  by  appellees, 

'^"°°~'  (224  Pa.  US) 

CARR  T.  GENERAL  FIRE  EXTINGUISH- 
ER CO. 

(Supreme  Ourt  of  Pennsylvania.    April  12, 
1909.) 

1.  MASTEB    and    SBBVANT    (J    103*)— DtJTT    TO 

FuBNiSH  Safk  Appliances— Delegation. 
An  absolute  duty  is  upon  the  employer  to 
see  that  his  employ^  are  supplied  with  rea- 
sonably safe  instruments  for  the  work  given 
them,  and  he  cannot  relieve  himself  from  respon- 
sibility by  delegating  this  duty  to  another. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  175;   Dec.  Dig.  {  103.*] 

2.  Mabteb  and  Sebvant  (|  180»)— Irjitoies 
TO  Servant— Felix)w  Sebvants. 

A  company,  engaged  in  manufacturing  ap- 
paratus for  the  extinguishment  of  fires  in  build- 
mgs,  sent  tools  and  appliances,  including  lad- 
ders, to  equip  a  factory  in  another  city.  The 
assistant  superintendent  of  the  company  placed 
a  foreman  in  charge  of  the  work,  and  did  not 
aeain  return.  Thereafter  a  shorter  ladder  than 
any  of  those  supplied  by  the  company  was  re- 
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qnired  for  the  particalar  work  of  one  of  the 
men,  and  he  so  reported  to  the  foreman,  who 
fonnd  one  of  suitable  length  not  belonging  to 
the  company,  and  famished  it  to  the  workman, 
with  directions  to  nae  it,  and  while  doing  so, 
it  broke,  and  he  fell  and  was  injured.  Ueld, 
tliat  the  foreman  in  furnishing  the  ladder,  and 
directing  the  workman  to  use  it,  was  the  rep- 
resentative of  the  company,  and  not  simply  a 
fellow  serrant. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent  Dig.  {  427 ;   Dec.  Dig.  {  189.*J 

Appeal  from  Court  (rf  Common  Pleas,  Del- 
aware County. 

Personal  Injnry  action  by  Bdward  Carr 
against  the  General  Fire  Extinguisher  Com- 
pany. Judgment  for  plaintlfC  for  $10,63202, 
and  defendant  appeals.    Affirmed. 

Argued  before  MITCHBLLi,  C.  J.,  and 
FELI.,  BKOWN,  MESTRBZAT,  POTTBR. 
ELKIN,  and  STEWART,  JJ. 

J.  B.  Hannum,  for  appellant  O.  B.  Dick- 
inson and  Jos.  H.'Hinkson,  for  appellee. 

STEWART,  J.  The  several  assignmentB 
of  error  raise  bnt  a  single  question.  Tbe 
plaintiff,  an  employ^  of  the  defendant  com- 
pany, was  injured  while  engaged  in  his  aih 
pointed  work.  He  was  standing  upon  a  lad- 
der, at  an  elevation  of  some  60  feet.  Tbe 
ladder  broke  onder  bis  weight,  with  the 
result  that  he  fell  the  entire  distance  to.  tbe 
floor  beneath.  It  is  needless  to  say  that  he 
was  seriously  Injured.  The  proximate  cause 
of  the  accident  was  the  insuffldency  of  the 
ladder  for  the  purpose  for  which  it  was 
being  used.  It  had  been  furnished  plaintiff 
by  McMlnn,  the  defendant's  foreman,  who 
had  directed  plaintiff  to  use  it.  Was  Mc- 
Mlnn In  so  doing  discharging  a  delegated 
duty  of  the  employer,  or  was  be  simply  a 
fellow  workman  with  the  plaintiff?  Upon 
tbe  state  of  the  evidence  as  presented  this 
was  a  mixed  question  of  law  and  fact  Th'e 
facta  having  been  found  for  us  by  the  Jury, 
the  question  of  law  is  easily  resolved.  The 
contention  of  appellant  is  that  conceding 
the  facts  to  be  as  the  Jury  found,  McMlnn 
stood  in  no  other  relation  to  the  plaintiff 
than  that  of  fellow  workman,  and  that  the 
court  below  should  have  so  held  as  matter 
of  law. 

The  facts  are  these:  The  defendant  com- 
pany Is  engaged  in  manufacturing  and  sup- 
plying an  improved  apparatus  for  the  ex- 
tingniabment  of  fires  In  buildings.  Through 
Its  Philadelpbla  departments  it  bad  con- 
tracted to  equip  a  factory  In  Chester,  Pa., 
with  this  apparatus.  Tbe  material  for  tbe 
woric  was  prepared  at  tbe  shops  of  tbe  cofb- 
pany,  and  shli^ed  thence  to  Chester.  Such 
tools  and  appliances  as  were  regarded  nec- 
essary for  tbe  erection  of  tbe  apparatus,  in- 
cluding ladders,  were  sent  from  the  depart- 
ment at  Philadelphia,  where  the  company 
kept  a  store  of  supplies  of  this  character. 
McMlnn  was  placed  In  charge  as  foreman  of 
the  Job,  and  employed  tbe  plaintiff.     The 


assistant  superintendent  or  general  foreman 
of  the  company  went  from  Philadelphia  to 
Chester  the  day  the  work  there  was  com: 
menced,  taking  with  him  two  workmen. 
He  testified  that  oa  that  day  be  "examined 
the  work  to  see  if  it  was  up  all  right  and 
gave  bim  (McMinn)  directions  how  to  put  up 
other  work  he  was  a  little  bit  stuck  on." 
Tbls  was  on  Thursday,  and  he  was  not  there 
again  until  after  the  accident  On  the  fol- 
lowing Saturday  a  shorter  ladder  than  any 
of  those  supplied  by  the  company  was  re- 
quired for  the  particular  work  plaintiff  was 
then  engaged  upon,  and  he  so  reported  to 
McMinn.  The  latter  found  one  of  suitable 
length,  not  belonging  to  the  defendant  how- 
ever, on  tbe  factory  premises,  and  furnish- 
ed it  to  tbe  plaintiff,  with  Instructions  to 
use  It  Tbls  was  tbe  defective  ladder  that 
caused  the  accident 

We  then  have  the  fact  that  tbe  supply 
of  tools  and  appliances  sent  by  the  defend- 
ant to  its  workmen  at  Chester  was  deficient 
to  this  extent  that  It  did  not  have  a  ladder 
of  the  length  required  for  tbe  work.  That 
it  was  the  duty  of  McMinn  to  supply  thia 
deficiency  Is  manifest;  Indeed,  It  was  not 
disputed.  There  was  no  other  representa- 
tive of  tbe  company  on  the  ground  who  had 
authority  to  supply  anything,  and  his  in- 
structions were  to  draw  upon  the  company's 
storehouse  at  Philadelphia,  for  what  sup- 
plies In  the  way  of  tools  and  appliances 
were  necessary.  What  matters  it  that  the 
company  had  a  supply  of  such  instruments 
In  its  storehouse  in  Philadelphia?  The  case 
would  not  have  been  different  in  principle 
had  the  storehouse  been  a  hundred  miles 
away.  It  was  not  plaintiff's  duty  to  go  to 
Philadelphia  to  get  a  ladder.  He  had  not 
even  that  privilege.  His  duty  was  to  re- 
port tbe  want  to  the  foreman,  McMlnn.  It 
was  for  McMlnn  to  say  whether  the  lad- 
der asked  for  was  needed,  and,  if  so,  to  sup- 
ply it  Such  were  his  instructions!  and  to 
this  extent  he  stood  as  the  representative 
of  the  company. 

It  is  argued  that  because  be  disregarded 
these  instructions,  and  procnred  this  defec- 
tive ladder  elsewhere,  no  responsibility  at- 
taches to  the  defendant  in  connection  there- 
with; but  this  position  is  wholly  untenable. 
An  absolute  duty  was  upon  the  defendant 
to  see  that  its  employes  were  supplied  with 
reasonably  safe,  instruments  for  the  work 
they  were  given  to  do.  It  could  not  relieve 
itself  of  responsibility  by  delegating  this 
duty  to  another.  When  an  employer  dele- 
gates the  performance  of  an  absolute  duty. 
be  must  see  to  it  at  his  peril  that  tbe  duty 
is  performed.  Failure  on  the  part  of  the 
representative  or  substitute  because  of  dis- 
regard of  Instructions  is  the  failure  of  the 
principal.  The  case  was  properly  disposed 
of  in  the  court  below. 

Judgment  affirmed. 
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MEITZNER  T.  BALTIMORE  ft  O.  R.  CMD. 

(Supreme  Court  of  Pennsylvania.     April  12, 
1909.) 

1.  RArLBOADs  (5  350*)— Accidents  at  Cb088- 
iNoa— Actions— Questions  for  Jubt. 

Id  an  action  for  tlie  deatli  of  plaintiff's  has- 
band  who  was  struclc  at  a  railroad  crossing, 
the  Irreconcilability  of  the  two  statements  of 
the  witness  who  alone  bad  opportunity  to  see 
the  whole  occurrence,  one  that  decedent  made 
no  attempt  to  cross  the  tracks  until  the  last 
car  of  a  freight  train  on  the  track  dearest  him 
was  from  150  to  200  feet  from  where  he  stood, 
and  the  other  that  decedent  stepped  upon  the 
second  track  just  as  the  engine  of  the  express 
train  was  passing  the  last  car  of  the  freight 
train,  did  not  make  it  a  case  for  binding  in- 
structions for  the  railroad  company,  but  it 
was  for  the  jur^  to  decide  what  credit  they 
would  give  the  witness,  and  which  of  the  state- 
ments, if  either,  they  would  accept 

fEd.  Note.— For  other  casps,  see  Railroads, 
Cent.  Dig.  {{  1152-1192 ;    Dec.  Dig.  S  3o0.*l 

2.  Tbial  (8  165*)— Nonsuit. 

In  passing  upon  a  motion  for  nonsuit, 
where  the  evidence  for  plaintiff  is  contradictory, 
it  is  the  duty  of  the  court  to  allow  it  the  signu- 
icance  moat  favorable  to  him. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  n  373,  374:    Dec.  Dig.  {  165.»] 

8.    RATI.B0ADS    (I    300*)— ACCIDKNT    AT    CBOSS- 

INGS— Pbivate  Cbossino  of  Railroad  Cok- 

PANT. 

Where  a  crossing  on  the  property  of  a  rail- 
road company  and  made  by  it  for  the  conven- 
ience of  passengers  passing  between  the  sta- 
tions on  opposite  sides  of  the  tracks  had  been 
used  by  the  general  puWic  as  well  for  many 
years,  not  onl^  with  the  knowledge  of  the  com- 
pany, but  by  its  encouragement,  a  person  not  a 
passenger  using  the  crossing  was  not  a  trespass- 
er, and  the  company  owed  him  the  same  duty 
that  it  owed  passengers  using  the  crossing. 

[Ed.  Note.— For  other  cases,  nee  Railroads, 
Cent  Dig.  8  955 ;   Dec.  Dig.  8  SSo.*] 

4.   COBPOBATIONS    (8    516*)— AUENDUBNT— DE- 
SCRIPTION OP  Pabty. 

An  amendment  of  plaintiff's  statement  so 
as  to  correctly  describe  defendant  corporation 
as  a  corporation  of  the  state  of  Maryland;  in- 
stead of  the  state  of  Pennsylvania,  as  alleged, 
was  properly  allowed. 

[B3d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2020 ;   Dec.  Dig.  8  51&»] 

Appeal  from  Court  of  Common  Pleas, 
Delaware  County. 

Action  by  Annie  L.  Meitzner  for  the  death 
of  her  husband  against  the  Baltimore  ft  Ohio 
Railroad  Company.  Judgment  for  plaintiff 
for  $7,725,  and  defendant  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Klngsley  Montgomery,  for  appellant  John 
M.  Broomall,  for  appellee. 

STEWART,  J.  At  the  place  where  this 
accident  occurred  the  defendant  company 
maintains  two  tracks,  one  used  for  east- 
bound,  the  other  for  west-bound,  trains. 
Louis  A.  Meitzner,  the  plaintiff's  husband, 
approached  the  crossing  from  the  north.  At 
that  moment  a  freight  train  was  moving  west 
on   the  track   nearest   him.     After  it  had 


cleared  the  crossing,  he  attempted  to  cross 
over,  and  was  struck  and  killed  by  the  engine 
of  a  passing  express  train  moving  east  on  the 
south  track.  If,  without  waiting  for  the 
freight  train  to  move  far  enough  away  to  ad- 
mit of  his  seeing  more  of  the  second  track 
than  was  immediately  in  his  front,  he  started 
forward  and  was  accidently.  struck  by  the 
engine  on  the  second  track  moving  east,  the 
law  would  unquestionably  refer  the  accident 
to  his  own  want  of  care.  On  the  other  hand 
if  he  watted  until  the  freight  train  had  so 
far  proceeded  that  It  no  longer  obstructed  his 
view  of  the.  second  track  before  attempting 
to  cross,  be  did  all  that  could  be  reason- 
ably required  of  him  In  that  r^ard.  Which 
course  does  the  evidence  on  the  part  of  plain- 
tiff show  that  he  pursued?  If  the  former, 
the  case  called  for  a  nonsuit  or  binding  in- 
structions for  the  defendant  If  the  latter, 
it  was  for  the  Jury.  The  peculiarity  of  the 
case  is  that  because  of  the  conflicting  state- 
ments which  appear  In  the  testimony  of  the 
witness  Bishop,  who  alone  had  opportunity 
to  see  the  whole  occurrence  from  beginning 
to  end,  and  upon  whose  tostlmony  plaintiff's 
case  must  largely  rest  this  question  is  left 
debatable.  In  one  part  of  his  testimony  the 
witness  says  that  Meitzner  made  no  attempt 
to  cross  the  tracks  until  the  last  car  of  the 
freight  train  was  from  150  to  200  feet  west  of 
where  he  stood.  In  another  part  be  says 
that  Meitzner  stepped  upon  the  second  track 
just  as  the  engine  of  the  express  train  was 
passing  the  last  car  of  the  freight  train.  The 
two  statements  are  wholly  lrrecon<'llable ; 
but  that  fact  did  not  make  it  a  case  for  bind- 
ing instructions  for  the  defendant  It  was 
for  the  Jury  to  decide  what  credit  they  would 
give  the  witness,  and  which  of  his  state- 
ments, if  either,  they  would  accept.  The  re- 
sult of  the  trial  shows  that  they  credited  him 
as  a  witness,  and  accepted  his  statement 
that,  when  Meitzner  started  to  cross,  the 
freight  train  had  moved  from  150  to  200  feet 
west  of  the  crossing.  Whether  with  this 
much  of  the  second  track  In  view,  while 
what  was  beyond  was  hidden  by  the  moving 
freight  train,  he  was  negligent  in  attempt- 
ing to  cross  when  he  did,  and  whether  after 
he  committed  himself  to  the  act  of  crossing 
he  exercised  due  care  as  he  proceeded,  are 
questions  which  could  only  be  resolved  as 
other  contradictory  statements  of  Bishop's 
were  reconciled,  or  as  some  of  them  were 
allowed  to  prevail.  This  witness,  who  saw 
the  occurrence  from  the  opposite  side  of  the 
tracks,  says  in  one  place  that  when  he  first 
saw  the  express  train  coming  from  the  west, 
it  was  three-quarters  of  a  mile  from  the 
crossing ;  that  It  could  not  then  have  been  seen 
by  Meitzner  from  where  he  was  then  stand- 
ing on  the  platform,  because  of  the  position 
of  the  freight  train  at  that  time;  that  he, 
the  witness,  had  the  approaching  train  in 
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tdgbt  continuously  iip  to  the  time  It  met  the 
trelsht  train ;  and  that  at  this  point  be  saw 
Meltzncr  standing  between  tbe  two  tracks 
and  looking  in  the  direction  of  the  advancing 
train  and  listening,  but  that  the  train  was 
tlien  lost  to  his  view,  and  Meltzner's  as  well, 
becanse  of  the  dense  smoke  from  the  engine 
of  the  freight  train.  If  this  state  of  the 
facts  gave  rise  to  an  inference  of  negligence 
on  the  part  of  the  plaintiff,  the  Jury  only 
could  derive  it  In  passing  upon  a  motion 
for  nonsuit,  where  the  evidence  for  plain- 
tiff Is  contradictory.  It  Is  the  duty  of  the 
court  to  allow  it  the  significance  most  favor- 
able to  plaintiff,  since  for  all  the  court  can 
know  that  view  mny  prevail  with  the  Jury. 

The  crossing  where  Meitzner  was  killed 
was  not  a  public  crossing;  that  Is,  it  had  not 
been  laid  out  or  adopted  pursuant  to  munic^ 
ipal  authority.  It  was  on  the  property  of 
the  defenrtnnt  company  and  made  by  it  for 
the  convenience  of  paRsengers  In  pasylng  be- 
tween the  stations  on  opposite  sides  of  the 
tracks.  But  there  was  evidence  that  for 
man.v  years  it  had  been  used  by  the  general 
public  as  well,  not  only  with  the  knowledge 
of  the  defendant  company,  but  by  its  en- 
couragement. The  court  properly  instructed 
the  Jury  'that,  if  they  believed  this  evidence, 
HeltKrer  was  not  a  trespasser,  and  that  the 
defendant  company  owed  him  the  same  duty 
that  It  owed  pnssengers  using  the  crossing. 

In  plalntlfTs  stntement  the  defendant  com- 
pany was  described  as  a  corporation  of  the 
state  of  Pennsylvania.  An  amendment  was 
allowed  d^crll'lng  it  as  a  corporation  of  the 
state  of  Maryland.  The  defendant  was  in 
conrt.  and  the  change  broueht  no  new  party 
on  the  record.  The  amendment  was  proper- 
ly allowed.  Wright  v.  Copper  Co.,  206  Pa. 
274.  RB  Atl.  fl7a 

In  what  we  have  said  the  several  assign- 
ments of  error  have  been  considered.  They 
are  overruled,  and  the  Judgment  is  affirmed. 


(2H  PlSOS) 

ASCHBNBACH  T.  CARET. 

(Supreme  Court  of  Pennsylvania.     April  12, 
1909.) 

1.  EXECOTOPS  AND  Admintstthatobs  (J  43*)— 
Duty  of  Pbbsonai.  Repbesentativb— Liq- 

nOB  I^ICENBB. 

Tborgh  a  liquor  license  is  not  In  itself 
markptable,  yet.  as  it  is  granted  for  a  particu- 
lar place,  it  may  add  materially  to  the  value  of 
the  fixtures,  eood  will,  and  unexpired  term  of 
the  lease,  and  those  a  personal  repregentative 
has  for  sale,  and  they  form  a  part  of  the  as- 
sets of  decedent's  estate  for  which  it  is  bis 
doty  to  obtain  the  best  possible  price,  either 
by  poblic  or  private  sale. 

[Ed.   Note.— For  other  cases,   see   E^zecutors 
and  Administrators,  Dec.  Dig.  |  43.*] 

2.  EXBCCTOBS  AND  Admtnistbators  ({  43*)— 
Assets  of  EStatb— Ii;QUOB  License. 

Though  a  liquor  license  is  not  per  se  an 
asset  of  the  estate  of  a  decedent  to  whom  is- 
sued, the  representative  of  such  estate  can  make 


no  personal  profit  through  It,  and.  if  he  chooses 
to  make  of  it  a  valuable  asset  for  the  estate, 
it  cannot  be  taken  from  the  estate  and  made 
an  asset  of  his  own  to  satisfy  his  creditors. 

fEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  43.*] 

3.  ExECUTOBS  and  Administbatobb  (S  4.3*)— 
LiQDOB  LrcENBB  —  Liability  to  Adminis- 
tbatob's  Creditobs. 

An  administrator  cansed  a  liquor  license 
which  had  been  issued  to  his  intestate  to  be 
transferred  to  himself  Individually,  but  paid 
the  transfer  charges  and  subsequent  renewals 
out  of  moneys  of  the  estate,  and  deposited  the 
proceeds  of  the  business  in  a  bank  to  the  cred- 
it of  the  estate,  and  paid  the  expenses  of  the 
business  therefrom/  ana  reserved  nothing  to  him- 
self, not  even  commissions.  HM.  that  a  cred- 
itor of  the  administrator  individually  could  not 
attach  such  moneys  or  the  proceeds  of  a  sale 
of  the  license  as  the  administrator's  individual 
property. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  43.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Annie  E.  Aschenbach.  having  obtained  a 
Judgment  against  Michael  F.  Carey,  pro- 
cured an  attachment  ad  lev.  deb.  to  be  issued 
against  John  Byrue,  Jr..  as  garulsliee.  From 
a  Judgment  for  the  g^irnishee,  Annie  E.  As- 
chenbach appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTRifiZAT,  POTTER, 
ELKIN,  and  STEWART.  JJ. 

Henry  Spalding  (David  N.  Fell,  Jr.,  on 
the  brief),  for  appellant.  Walter  Thos.  Fahy 
(Frank  A.  Mc.Manus.  Samuel  P.  Tull.  and 
Thomas  A.  Fahy,  on  the  brief),  for  appellees. 

BROWN,  J.  On  February  4,  1901,  the 
appellant  obtained  a  Judjiiuent  against  Mi- 
chael F.  Carey  for  $1,186.06.  In  February, 
1906,  she  procured  an  attachment  ad  lev. 
deb.  to  be  issued  on  It  agrilnst  John  Byrne, 
Jr.,  as  garnishee,  to  recover  from  him  a 
debt  alleged  to  be  due  by  him  to  Carey.  The 
facts  under  which  the  appellant  claims  to 
be  entitled  to  a  Judgment  against  the  gar- 
nishee are  either  undisputed  or  uncontra- 
dicted. 

Laurence  J.  Carey,  who  died  December  2, 
1903,  was  at  that  time  the  proprietor  of  a 
saloon  and  the  holder  of  a  retail  license  for 
the  sale  of  liquor  from  the  court  of  quarter 
sessions  of  the  county  of  Philadelphia.  Let- 
ters of  administration  on  his  estate  were 
granted  to  his  brother,  Michael  F.  Carey,  the 
appellee,  who  filed  an  inventory,  in  which 
the  value  of  the  license,  stock,  fixtures,  etc., 
was  appraised  at  $8,616.50.  The  appellee 
had  this  license  transferred  to  himself  as  an 
individual,  and  the  same  was  renewed  In 
his  name  in  1904  and  1906.  Under  the  trans- 
fer and  renewals  of  the  license,  he  carried' 
on  business  for  the  benefit  of  the  estate  of 
his  brother.  He  paid  for  the  transfer  and 
renewals  of  the  license  out  of  the  estate's 
money.     He  deposited  all  receipts  from  the 
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tmsiiiesa  In  his  name  as  administrator,  and 
out  of  the  same  paid  all  expenses.  In  1905 
he  had  a  private  bid  for  the  license  of  $13,- 
500,  but  was  directed  by  the  orphans'  court  to 
sell  It  at  public  sale.  He  did  so,  and  Byrne, 
the  garnishee,  became  the  purchaser  of  it  for 
$10,000.  The  attachment  of  the  appellant 
was  Issued  to  reach  this  purchase  money. 
The  Jury  were  Instructed  that.  If  they  be- 
lieved the  foregoing  undisputed  facts,  the 
verdict  should  be  for  the  garnishee,  and  they 
so  found.  The  plaintiff  asked  that  a  verdict 
be  directed  for  her,  on  the  ground  that,  when 
the  license  was  transferred  to  Carey  and  re- 
newed in  bis  name,  it  became  under  the 
circumstances  stated,  his  Individual  proper- 
ty, and  the  price  bid  for  It  by  Byrne  was 
payable  to  him  as  an  individual  and  liable 
to  attachment  for  his  debts.  In  support  of 
this,  the  appellant  relies  upon  the  clause 
in  section  5  of  the  act  of  May  13,  1887  (P. 
li.  109),  which  provides  that  an  applicant 
for  a  liquor  license  must  set  forth  in  his 
petition  for  it  that  he  "Is  the  only  person 
In  any  manner  pecuniarily  interested  in  the 
business  so  asked  to  be  licensed,  and  that  no 
other  person  shall  be  in  any  manner  pecuni- 
arily interested  therein,  during  the  contin- 
uance of  the  license."  This  averment  Is 
found  in  the  application  of  Carey  for  the 
transfer  of  the  license  and  in  each  of  the 
petitions  for  a  renewal  of  it  Assuming 
that  the  court  of  quarter  sessions  may  have 
been  imposed  upon,  and  that  it  would  not 
have  granted  the  license  if  it  had  been  fully 
Informed  as  to  wliat  be  intended  to  do  un- 
der it,  that  is  not  a  matter  for  considera- 
tion in  this  proceeding.  The  sole  question 
is  whether  in  view  of  the  Act  of  1887,  or  any 
rule  of  Itiw,  the  learned  court  below  erred 
In  its  Instructions  to  the  Jury  and  in  refus- 
ing the  Judgment  for  the  plaintiff  n.  o.  v. 

In  procuring  the  transfer  of  the  license 
to  himself  and  having  it  renewed  Michael 
F.  Carey  expended  none  of  his  own  money. 
The  transfer  and  renewals  were  paid  for  out 
of  moneys  of  the  estate  of  his  brother,  and 
the  appellant  is  first  confronted  with  the 
fact  that  ho  money  that  she  ought  to  have, 
as  a  creditor  of  the  appellee,  was  used  for 
the  benefit  of  the  estate  of  his  brother. 
What  rule  of  law  or  of  public  policy  was 
violated  by  Michael  in  husbanding  the  es- 
tate of  Laurence?  As  Just  stated,  he  did 
nothing  that  took  anything  from  the  appel- 
lant as  one  of  bis  creditors.  He  merely 
conserved  the  estate  of  his  brother  for  its 
creditors.  He  had  no  right,  under  any  guise, 
to  use  it  or  anything  of  value  to  it  for  his 
own  benefit,  and  he  did  not  attempt  to  do 
,80.  On  the  contrary,  he  did  not  retain  a 
dollar  for  himself,  not  even  commissions  for 
his  services  as  administrator.  All  of  the  re- 
ceipts from  the  saloon  were  placed  in  bank 
for  the  benefit  of  the  estate,  and  out  of  them 
all  of  the  expenses  of  the  business  were  paid, 
including  the  license  fees.  The  lease  was 
not  tranferred  to  him.    Be  kept  nothing  for 


himself.  It  Is  true  that  in  Us  applications 
for  the  transfer  and  renewals  of  the  license 
he  stated  he  was  the  only  person  in  any  man- 
ner pecuniarily  interested  in  the  business; 
but  the  only  conclusion  to  be  reached  from 
the  testimony  is  that  he  did  not  Intentionally 
Impose  upon  the  court  But,  even  if  the 
legal  conclusion  is  that  he  did,  how  can  that 
avail  the  appellant  when  what  he  did  was 
done  in  perfect  good  faith  for  the  benefit  of 
his  brother's  estate?  Upon  what  principle 
ought  the  appellant  to  be  permitted  to  -take 
from  that  estate  what  has  been  made  for  it 
by  a  faithful  administrator?  The  answer 
to  this,  in  substance,  is  that  we  have  held 
that  a  license  to  sell  liquor  is  not  an  asset 
of  a  decedent's  estate.  We  have  used  that 
expression,  but  what  was  decided  In  two  of 
the  cases  In  which  it  is  used — Buck's  Es- 
tate, 185  Pa.  57,  39  AU.  821,  64  Am.  St.  Rep. 
816,  and  Mueller's  Estate,  190  Pa.  601,  42 
Atl.  1021 — would  clearly  make  the  appellee 
surcbargeable  with  wltat  he  has  voluntarily 
accounted  for  to  the  estate,  and,  in  the  third 
—Grimm's  Estate,  181  Pa.  233,  37  AU.  403— 
the  question  involved  was  not  the  one  now 
before  us. 

In  Buck's  Estate  the  administrator  took 
possession  of  the  premises  in  which  the  busi- 
ness had  been  carried  on  and  procured  a 
transfer  of  the  license  to  himself,  using  the 
stock  and  fixtures  of  which  the  decedent 
had  been  the  owner,  and  charging  himself 
with  their  appraised  value  of  $200.  The  un- 
contradicted testimony  was  that  the  unex- 
pired term,  good  will,  and  opportunity  of 
getting  a  license  were  worth,  without  the 
stock  or  fixtures,  from  $2,000  to  $2,500,  and 
as  the  accountant  made  no  effort  to  procure 
a  purchaser,  but  appropriated  the  whole  to 
himself,  he  was  surcharged  the  highest  price 
fixed  by  the  witnesses  as  the  value  of  the 
business  at  the  time  of  decedent's  death.  In 
sustaining  this  surcharge,  while  we  said 
that  a  license  to  sell  liquor  is  a  personal 
privilege,  and  upon  the  death  of  the  holder 
does  not  go  to  his  personal  representative, 
we  further  said:  "But  the  fact  that  a  license 
had  been  granted  to  sell  liquor  at  a  particu- 
lar place  may  Increase  the  value  of  that 
which  the  executor  or  administrator  may 
have  to  sell.  On  the  hearing  of  an  applica- 
tion for  a  retail  license  the  court  considers 
the  public  necessity  of  the  place  as  well  as 
the  personal  fitness  of  the  applicant,  and  the 
granting  of  a  license  is  the  finding  Uiat  the 
place  in  its  location  and  appointments  is  a 
suitable  place  for  the  sale  of  liquor.  The 
opportunity  to  secure  a  transfer  of  the  U- 
cense  and  a  renewal  at  the  end  of  the  year 
may  materially  affect  the  value  of  the  fix- 
tures, good  will,  and  unexpired  term  of  the 
lease.  When  this  is  shown  to  be  the  case, 
and  the  accountant  has  failed  in  the  per- 
formance of  a  plain  duty,  there  is  ground  for 
surcharge."  In  Mueller's  Estate,  in  whldi 
the  expression  is  used  that  a  liquor  license 
is  not  per  se  an  asset  of  the  estate,  the  ques- 
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tion  waa  as  to  the  surcharge  of  one  of  tbe 
executors,  who  continued  to  occupy  the  li- 
censed premises  for  the  unexpired  term  of 
the  lease  and  obtained  a  renewal  of  the  li- 
cense tn  her  indlvidnal  name.  She  reopened 
the  tavern  on  the  day  sncceeding  the  de- 
cedent's funeral,  and  thereafter  continued 
the  business  as  her  own.  She  made  no  effort 
to  procure  a  purchaser,  and  simply  charged 
herself  with  the  amount  at  which  the  stock 
and  fixtures  were  appraised.  The  court  be- 
low surcharged  her,  holding  that  the  good 
will  of  the  business  was  an  element  which 
could  not  with  propriety  be  ignored,  and  it, 
in  turn,  derived  its  value  from  the  license, 
without  which  a  legal  trade  could  not  have 
beoi  conducted.  In  dismissing  the  excep- 
tions to  the  adjudication  by  which  she  was 
surcharged  the  orphans'  court  of  Philadel- 
phia county  said,  through  Penrose,  J.,  what 
we  approved  in  affirming  the  decree:  "Such 
a  place  has  necessarily  a  greatly  enhanced 
market  value — ^Just  as  It  may  alsp  have  by 
reason  of  good  will  arising  from  the  mere 
carrying  on  of  a  prosperous  business  during 
a  time  sufficiently  long  to  give  It  a  reputa- 
tion. If  the  occupancy  of  the  licensee  is  un- 
der a  lease  having  some  time  to  run,  the 
unexpired  term  in  case  of  his  death  Is  an 
asset  of  his  estate,  of  which  good  will  and 
the  opportunity  of  obtaining  a  transfer  or 
grant  of  a  license  are  inseparable  incidents. 
No  executor  or  person  acting  in  a  fiduciary 
capacity  is  permitted  to  appropriate  to  bis 
individual  benefit  any  profit  or  advantage 
derived,  directly  or  indirectly,  from  his  con- 
nection with  the  trust  estate,  even  if  it 
would  be  lost  altogether  If  be  did  not  re- 
ceive it.  This  Is  an  elementary  principle  of 
equity  (Keech  v.  Sandford,  1  Lead.  Cas.  In 
Bq.  44;  Davoue  v.  Fanning,  2  Johns.  Ch. 
[N.  T.]  252;  In  re  Heager's  Bttecutors,  15 
Serg.  &  B.  [Pa.]  65;  Johnson's  Appeal,  115 
Pa.  129,  8  AtL  36,  2  Am.  St  Rep.  539)  and, 
if  such  a  person  could  find  a  purchaser  for 
an  unexpired  license,  he  would  be  required 
to  account  for  what  he  received,  even  though 
the  purchaser  acquired  no  right  by  reason 
of  the  sale.  Nor  can  an  executor  who  is 
also  legatee  sever  the  license  from  the  un- 
expired term  to  which  ft  is  incident,  and  thus 
prejudice  the  value  of  the  latter  as  an  asset, 
in  order  to  gain  some  advantage  to  himself 
as  legatee.  His  rights  as  legatee  do  not  be- 
gin until  he  has  fully  performed  liis  duties 
as  executor,  and  his  alliance  in  the  first 
Instance  is  to  the  creditors  of  the  estate." 
While  a  license  for  the  sale  of  liquor  is  not 
in  itself  marketable,  yet,  as  it  is  granted  for 
a  particnlar  place,  it  may  add  materially  to 
the  value  of  the  fixtures,  good  will,  and  un- 
expired term  of  the  lease,  if  there  be  any. 
These  an  executor  ot  administrator  has  for 


sale  and  they  form  part  of  the  assets  of  the 
decedent's  estate,  for  which  it  is  his  duty 
to  obtain  .the  best  price  possible,  either  by 
public  or  private  sale.  Immendorf  s  Estate, 
190  Pa.  590,  42  Atl.  959.  The  learned  trial 
Judge  below  would  have  erred  if  he  had  not 
held  that,  under  our  cases,  the  money  real- 
ized by  the  appellee  from  the  license  belong- 
ed to  the  estate  of  which  he  was  adminis- 
trator. 

Instead  of  attempting  to  profit  personally 
from  the  fixtures  of  the  saloon,  the  stock  of 
liquors  on  hand  at  the  death  of  his  brother 
and  the  opportunity  of  procuring  a  transfer 
of  the  license,  as  was  attempted  by  the  ad- 
ministrator Ui  Buck's  estate  and  the  execu- 
tor in  Mueller's,  this  appellee,  as  administra- 
tor, felt  from  the  very  beginning  that  every- 
thing belonged  to  the  estate  be  represented, 
and,  with  exceptional  fidelity,  carried  on  the 
business  as  trustee  for  it  through  a  license 
in  his  individual  name.  Though  a  liquor 
license  is  not  per  se  an  asset  of  the  estate 
of  a  decedent  to  whom  it  was  issued,  the 
representative  of  such  estate  can  make  no 
personal  profit  through  it,  and,  if  be  chooses 
to  make  of  it  a  valuable  asset  for  the  estate, 
on  no  principle  ought  it  to  be  taken  from 
the  estate  and  made  an  asset  of  his  own  to 
satisfy  his  creditors.  If  a  license  is  not  pet 
se  an  asset  of  an  estate,  It  certainly  is  not 
an  asset  of  anyone  else. 

The  appellee  did  not,  as  counsel  for  ap- 
pellant seem  to  think,  enter  Into  a  contract 
with  those  interested  in  the  estate  to  do 
what  he  did  for  Its  benefit,  and  no  one  has 
attempted  to  compel  him  to  perform  a  con- 
tract which  might  not  be  enforceable  as  be- 
ing in  violation  of  some  positive  law  or  a 
rule  of  public  policy.  He  voluntarily  brings 
to  the  estate  what  he  made  for  it  when  act- 
ing for  it,  and  no  one  else  is  entitled  to  what 
was  so  made.  As  to  this  the  learned  trial 
Judge,  in  his  opinion  refusing  Judgment  for 
the  plaintiff  upon  the  whole  record,  very 
properly  said:  "We  have  the  fact  that  the 
defendant  recognized  his  fiduciary  relation 
and  made  no  effort  to  reap  any  personal  ad- 
vantage from  the  licenses  which  actually 
stood  in  his  name.  If,  then,  the  law  would 
compel  him,  in  case  th6  money  in  question 
had  voluntarily  been  paid  to,  and  received 
by  him  personally  to  account  for  the  same 
for  the  benefit  of  the  estate,  would  it  not  be 
an  incongruous  view  wlilch  would  permit 
bis  Judgment  creditor  by  attachment  to 
reach  and  teke  the  money  from  the  debtor? 
It  appears  to  us  that  it  would,  and  that  the 
anomaly  would  be  made  worse  by  consider- 
ing that  the  defendant  made  no  claim  indi- 
vidually to  the  money,  but,  on  the  contrary, 
openly  avowed  his  trust  relation  to  it" 

Judgment  affirmed. 
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SELTZER  T.  BOYER  et  al. 

(Sapreme  Court  of  Pennsylvania.  .  April  12, 
1909.) 

1.  Appeal  ahd  Ebbob  (|  839*)— AssiaNintNTS 
OF  Errob. 

An  assignment  of  error  to  the  opinion  of 
tfae  court  18  improper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  839. •] 

2.  Appeal  and  Ebbob  (|  734*)— Assignments 
OF  Errob— Dismissal  of  EhccEPTioNs. 

An  assignment  of  error  to  dismissal  of  ex- 
ceptions to  a  sheriff's  sale  and  to  a  refusal  to 
set  it  aside  is  improper  where  the  exceptions 
are  not  set  forth. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  734.*] 

3.  Appeal  and  Ebbob  (S  875*)— Review— Ab- 

SIGNUENTS  OF   EBROB. 

On  appeal  from  dismissal  of  exceptions  to 
a  sheritTs  sale  on  foreclosure  against  a  married 
woman,  a  decree  appointing  a  committee  ad 
litem  for  an  insane  defendant,  or  the  dismissal 
of  a  motion  to  set  aside  such  appointment,  can- 
not be  reviewed  where  no  appeal  was  taken 
from  such  decree  or  dismissal,  and  the  question 
of  their  validity  is  not  raised  by  the  assign- 
ments of  error. 

[E^d.  Note.— For  other  cases,  see  Appeal  anc 
Error,  Dec.  Dig.  §  875.*1 

Appeal  from  Court  of  Common  Pleas, 
Lebanon  County. 

Action  by  Rebecca  H.  Seltzer  against  Ellen 
B.  Boyer  and  others. .  From  an  order  dis- 
missing exceptions  to  sheriff's  sale  of  real 
estate,  defendants  appeal.     Affirmed. 

First  speclflcatlon  of  error:  "The  court 
erred  In  its  finding  and  holding  In  its  oplnlOL 
dismissing  the  exceptions  to  the  confirmation 
of  the  sheriff's  sale,  overruling  the  motion 
to  set  aside  the  sale,  confirming  the  sale, 
and  ordering  and  directing  the  sheriff  'to  ex- 
ecute and  deliver  a  deed  to  the  purchaser, 
in  accordance  with  the  act  of  assembly,'  by 
saying  as  follows:  'In  this  proceeding  Judg- 
ment upon  which  the  Levari  Facias  was  is- 
sued was  entered  prior  to  the  time  when  the 
sold  Ellen  B.  Boyer  became  Insane,  and  sub- 
sequeutly  Bassler  Boyer,  her  husband,  was 
appointed  her  committee  ad  litem  under  the 
act  of  June  26,  1805  (P.  L.  381),  to  whom 
notice  of  the  Intended  sale  was  given.' " 

Second  specification  of  error:  "The  court 
erred  In  its  finding  and  holding  In  its  opin- 
ion dismissing  the  exceptions  to  the  confir- 
mation of  the  sheriff's  sale,  overruling  the 
motion  to  set  aside  the  sale,  confirming  the 
sale,  and  ordering  and  directing  the  sheriff 
'to  execute  and  deliver  a  deed  to  the  pur- 
chaser, In  accordance  with  the  Act  of  Assem- 
bly,' by  saying  as  follows:  'In  this  proceeding 
Judgment  upon  which  the  Levari  Facias 
was  Issued  was  entered  prior  to  the  time 
when  Ellen  B.  Boyer  became  Insane,  and 
subsequently  Bassler  Boyer,  her  husband, 
was  appointed  her  committee  ad  litem  under 
the  act  of  June  26,  1895  (P.  L.  381),  to  whom 
notice  of  the  Intended  sale  was  given.    The 


notice  given  to  Bassler  Boyer,  committee  ad 
litem,  was  a  sufficient  notice  to  Ellen  B.  Boy- 
er, the  lunatic' " 

Third  specification  of  error:  "The  court 
erred  in  its  finding  and  holding  In  its  opin- 
ion dismissing  the  exceptions  to  the  confirma- 
tion of  the  sheriff's  sale,  overruling  the  mo- 
tlob  to  set  aside  the  sale,  confirming  the  sale, 
and  ordering  and  directing  the  sheriff  'to  ex- 
ecute nnd  deliver  a  deed  to  the  purchaser, 
in  accordance  with  the  act  of  assembly,'  by 
saying  as  follows:  'As  to  Inadequacy  of 
price  at  which  the  property  was  sold  by 
the  sheriff.  It  is  only  necessary  to  carefully 
consider  the  testimony  of  Mr.  Relnoehl,  a 
witness  produced  and  examined  by  the  ex- 
ceptant, to  show  that  such  exception  cannot 
be  sustained.' " 

Fourth  specification  of  error:  "The  court 
erred  In  entering  Its  order  and  decree,  dis- 
missing the  exceiitions  to  the  confirmation 
of  the  sheriff's  sale,  overruling  the  motion 
to  set  aside  the  sale,  coutlrming  the  sole, 
and  ordering  and  directing  the  sheriff  'to  ex 
ecute  and  deliver  a  deed  to  the  purchaser. 
In  accordance  with  the  act  of  assembly,' 
by  saying  as  follows:  *And  now,  July  9, 
1008,  the  exceptions  to  the  confirmation  of 
the  sheriff's  sale  are  dismissed,  the  motion 
to  set  aside  said  sale  is  overruled,  the  sale 
is  confirmed,  and  the  sheriff  Is  ordered  and 
directed  to  execute  and  deliver  a  deed  to  the 
purchaser  in  accortince  with  the  act  of  as- 
sembly.' •• 

Argtied  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN.  and  STEWART.  JJ. 

Bassler  Boyer  and  Charles  T.  Hlckernell^ 
for  api)ellants.  Gobin  &  McCurdy  and  H. 
Rank  Blckei,  for  appellee. 

POTTER,  J.  This  appeal  Is  from  the  or- 
der of  the  court  below  dlsmlssli-g  exceptions 
to  the  confirmation  of  a  sheriffs  sale  of 
real  estate,  confirming  the  sale  and  direct- 
ing the  sheriff  to  execute  and  deliver  to  the 
purchaser  a  deed  for  the  premises  sold.  Re- 
becca H.  Seltzer  Issued  a  scire  facias  upon 
a  mortgage  of  Ellen  B.  Boyer  and  her  hus- 
band, Bassler  Boyer.  and  obtained  Judgment 
against  the  defendants  for  want  of  an  affi- 
davit of  defense.  On  February  5.  1908,  a 
plurles  levari  facias  was  Issued  upon  this 
Judgment,  and  the  sheriff  levied  thereunder 
upon  the  mortgaged  premises  and  advertised 
them  for  sale.  On  February  12th  the  defend- 
ant, Bassler  Boyer,  filed  a  petition  alleging 
that  his  wife  and  codefeiidant.  Ellen  B. 
Boyer,  was  Insane,  and  had  been  so  for  over 
a  year,  and  was  confined  under  due  process 
of  law  as  an  insane  person  in  the  Pennsyl- 
vania Hospital  for  the  Insane  at  Philadel- 
phia, and  that  a  commission  In  lunacy  bad 
been  awarded  against  her  by  the  court  of 
common  pleas  of  Lebanon  county,  but  that 
no  committee  In  lunacy  had  been  appointed 


•For  other  cases  ■«•  sa^ie  topic  and  lection  NUMBER  In  Dec.  ft  Am.  Diss.  19u7  to  date,  ft  Reporter  IndaxM 
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for  ber,  and  no  person  was  authorized  to 
represent  or  act  for  her  In  regard  to  her  es- 
tate or  receive  notice,  as  required  by  law,  of 
the  intended  sale  of  ber  real  estate  under 
tbe  execution  Issued  against  It  Upon  pres- 
entation of  this  petition,  the  court  granted 
a  rule  to  show  cause  why  the  writ  of  plurtes 
levari  facias  should  not  be  stayed  and  set 
aside.  Thereupon,  before  hearing  upon  the 
rule,  the  plalntlCF  stayed  the  plurles  levari 
facias.  On  February  27th  the  plaintiff  filed 
a  petition,  averring  that  Ellen  B.  Boyer, 
one  of  the  defendants,  had  been  insane  for 
upwards  of  a  year  and  was  an  inmate  of 
the  Pennsylvania  Hospital  for  the  Insane 
at  Philadelphia,  and  that  no  committee  had 
been  appointed  to  take  charge  of  ber  estate, 
and  praying  that  the  court  appoint  a  commit- 
tee ad  litem  for  her,  upon  whom  might  be 
served  all  process,  notice,  and  pleadings  In 
relation  to  the  Judgment  and  plurles  levari 
facias.  To  this  petition  was  appended  a 
sworn  statement  by  the  physician  in  charge 
of  the  hospital '  that  Mrs.  Boyer  was  com- 
mitted 'according  to  law,  and  was  insane. 
Thereupon  the  court  appointed  Bassler  Boy- 
er, husband  of  Ellen  B.  Boyer,  and  also  a 
defendant,  committee  ad  litem  as  prayed  for 
in  the  petition.  On  February  27th  the  sheriff 
served  on  Bassler  Boyer  a  certificate  of  the 
order  of  court,  appointing  him  committee 
ad  litem  of  Ellen  B.  Boyer,  and  on  March 
2d  Boyer  filed  a  protest  and  exceptions  to 
such  appointment,  and  the  Jurisdiction  of  the 
court  to  make  it,  and  moved  the  court  to 
set  aside  the  appointment.  On  March  4th 
the  motion  to  set  aside  the  appointment  was 
refused.  On  February  28th  another  plurles 
levari  facias  was  issued,  and  on  March  28th 
the  mortgaged  premises  were  sold  by  the 
sheriff  in  pursuance  of  such  writ.  The  sher* 
Iff  returned  that  he  had  given  "due  notice 
of  said  sale  to  Bassler  Boyer,  one  of  the 
defendants,  to  Bassler  Boyer,  committee  ad 
litem  of  Ellen  B.  Boyer,  the  other  defendant 
(said  Bassler  Boyer  being  designated  on  the 
record  of  this  proceeding  as  having  been  ap- 
pointed by  the  court  of  common  pleas  as 
BDCb  committee  al  litem  of  Ellen  B.  Boyer), 
to  Ellen  Boyer,  terre  tenant,  •  •  •  by 
serving  upon  each  of  the  above  named  per- 
sonally, more  than  10  days  prior  to  the  sale, 
a  printed  handbill  giving  notice  of  said  sale, 
the  day  and  hour  when  and  the  place  where 
the  same  shall  be,  and  what  lands  and  tene- 
ments are  to  be  sold,  where  they  lie,  and 
a  proper  description  of  the  premises."  He 
also  returned  that  he  had  served  a  handbill 
as  above  described  more  than  10  days  prior 
to  the  date  of  the  sale  on  John  B.  Chapin, 
an  adult  In  charge  of  the  place  of  residence 
of  the  defendant,  Ellen  B.  Boyer,  and  upon 
Ellen  B.  Boyer  personally.  The  sheriff's 
sale  took  place,  Bassler  Boyer  giving  notice 
that  the  requirements  of  the  law  as  to  no- 
tice of  the  sale  liad  not  been  complied  with. 


and  therefore  the  sale  would  be  without  au- 
thority of  law  and  void.  The  property  was 
sold  to  Christian  Gingrich  for  $5,700,  and  the 
sheriff  so  returned.  Bassler  Boyer  as  a  de- 
fendant and  as  husband  of  Ellen  B.  Boyer 
moved  to  set  aside  the  sheriff's  sale  on  the 
grounds  of  insufficient  notice  and  inadequacy 
of  price,  and  filed  exceptions  to  its  confirma- 
tion. The  court  dismissed  the  exceptions  and 
confirmed  the  sale.  Defendants  have  taken 
this  appeal. 

The  first  three  assignments  of  error  are  to 
the  opinion  of  the  court  below.  It  has  been 
repeatedly  pointed  out  that  It  is  the  decree 
of  the  court  below,  which  is  assignable  as 
error,  and  not  the  opinion.  Johnston's  Es- 
tate, 222  Pa.  514,  71  Atl.  1053:  Fullerton's 
Estate,  146  Pa.  61,  23  Atl.  321.  These  specifi- 
cations will  therefore  be  disregarded. 

The  fourth  assignment  is  to  the  dismissal 
of  appellants'  exceptions  to  the  sheriff's  sale, 
and  the  refusal  of  the  motion  to  set  the  sale 
aside.  But  none  of  the  exceptions  are  set 
forth.  The  dismissal  of  each  exception 
which  appellants  desire  to  press  should  have 
been  set  forth  by  a  separate  assignment 
The  decree  of  the  court  below  does,  however, 
appear  in  this  assignment  In. his  argument 
counsel  for  appellants  complain  of  the  ap- 
pointment of  a  committee  ad  litem.  The  ap- 
pointment was  made  under  the  provisions  of 
Act  June  10,  1901  (P.  L.  553)  (  1.  The  fact 
of  the  insanity  of  the  defendant,  Mrs.  Boyer, 
was  first  put  upon  the  record  by  the  petition 
filed  by  her  husband  for  the  purpose  of  hav- 
ing the  prior  plurles  levari  facias  set  aside 
on  that  express  ground,  and  subsequently  by 
the  petition  of  the  plaintiff  and  the  affidavit 
of  the  physician. 

Neither  the  appointment  of  the  committee 
ad  litem,  nor  the  dismissal  of  the  action  to 
set  aside  such  appointment,  is  here  assign- 
ed for  error.  The  record  shows  an  appoint- 
ment made  under  authority  of  the  act  of 
assembly,  and  the  refusal  of  a  motion  to 
set,  such  appointment  aside,  both  nnappealed 
from.  On  this  appeal,  and  under  the  assign- 
ments of  error  filed,  the  validity  of  the  ap- 
pointment of  the  committee  ad  litem  cannot 
be  questioned.  That  question  could  be  raised 
only  by  a  direct  attack  on  the  decree  mak- 
ing the  appointment  Counsel  further  com- 
plains that  the  action  of  the  Judge  In  ap- 
pointing the  committee  was  taken  in  cham- 
l>ers.  But  the  record  does  not  Show  that 
such  was  the  fact 

We  find  nothing  In  the  record  of  this  case 
to  Justify  the  claim  that  there  was  any  fail- 
ure to  comply  with  all  the  requirements  of 
the  law  as  to  notice  of  the  sale,  and  as  to 
the  manner  of  serving  the  notice.  Nor  is 
there  anything  in  the  evidence  to  show  any 
abuse  of  discretion  by  the  court  below  in  its 
refusal  to  set  aside  the  sale  because  of  al- 
leged Inadequacy  of  price. 

The  Judgment  is  affirmed. 
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L£SHMAN  T.  OHAMBERSBnRO  &  G.  TSLSaO 

TRIO  RY.  C». 

(Sunreme  Conrt  of  Pennsylvania.     March  29, 

1909.) 

L  Eminent  Domain  (g  169*)— Stbeet  Ratl- 

B0AD8— CONSTBUCTION    IN     StBEETB  —  CON- 
SENT OF  Abuttino  Ownebs. 

Under  Act  June  1,  1907  (P.  L.  368),  pro- 
Tiding  that,  before  the  right  of  eminent  aomain 
therein  conferred  on  street  railway  companlea 
shall  be  exercised  upon  any  highway  In  any 
township,  the  consents  of  the  owners  of  at  least 
61  per  cent,  of  the  foot  frontage  of  the  entire 
distance  to  be  traversed  shall  be  obtained,  the 
61  per  cent,  of  the  foot  frontage  refers  to  the 
entire  distance  to  be  traversed  upon  the  highway 
in  any  township,  and  not  to  a  particular  por- 
tion of  it  represented  by  the  foot  frontage  of  a 
complaining  property  owner. 

[EM.  >fote.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  169.*] 

2.  Eminent  Domain  ({  169*)— Stbebt  Rail- 
boa  db—Conbtbuotion  in  Stbektb  — Con- 
bent  op  Abutting  Ownebs. 

A  street  railway  company  which  prior  to 
Act  June  1,  1907  (P.  L.  368).  giving  street  rail- 
way companies  the  right  of  eminent  domain, 
laid  its  tracks  along  one  side  of  a  highway,  ex- 
cept at  one  place,  where  it  made  a  Jog  to  the 
other  side  of  the  highway  to  avoid  the  proper- 
ty of  an  abutting  owner  whose  consent  had  not 
been  obtained,  and  who  had  procured  an  injunc- 
tion, may,  after  the  taking  effect  of  that  act, 
exercise  the  right  of  eminent  domain  to  straight- 
en its  line  by  taking  out  the  Jog,  without  again 
procnring  the  consents  of  a  sufficient  nomber 
of  abntting  owners  to  meet  the  requirement  of 
that  act,  and  the  consents  obtained  prior  to  the 
act  are  sufficient. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  169.*] 

8.  Costs  (|  236*)— Apfeai,  and  Ebbob— Lia- 

BJXITT. 

Where  prior  to  Act  June  1,  1907  (P.  I* 
868),  giving  street  railway  companies  the  right 
of  eminent  domain,  an  injunction  was  proper- 
ly granted  to  restrain  a  street  railway  company 
Rom  laying  its  tracks  in  front  of  an  abutting 
owner's  premises,  and  where,  after  the  taking 
effect  of  that  act,  and  the  company  had  declared 
its  intention  to  straighten  its  line  by  taking  out 
the  jog  in  front  of  tlie  complaining  owner's 
premises,  the  injunction  was  improperly  con- 
tinned,  in  reversing  the  decree  the  Supreme 
Court  will  impose  the  costs  upon  the  street  rail- 
way company,  as  the  injunction  was  properly 
issued  in  the  first  instance. 

lEA.  Note.— For  other  cases,  see  Costs,  De& 
Dig.  i  236.*] 

Appeal  from  Ooart  of  Common  Pleas, 
Franklin  County. 

Bill  for  an  injunction  by  Amos  B.  Leh- 
man against  the  Chambersburg  &  Gettys- 
burg Electric  Railway  Company.  Decree  for 
plalntitf,  and  defendant  appeals.     Reversed. 

Argued  before  FELL,  BROWN,  MES- 
TREZAT.  BLKIN,  and  STEWART,  JJ. 

Walter  K.  Sharpe,  O.  C.  Bowers,  and 
Charles  Walter,  for  appellant.  3.  A.  Strlte 
and  D.  Edward  Long,  for  appellee. 

ELKIN,  J.  Some  confusion  arises  in  the 
consideration  of  the  qnestlons  here  involved 
becanse  of  changed  conditions  since  the  pre- 
liminary injunction  was  granted.     In  1903, 


when  the  bill  was  filed,  the  street  railway 
company  could  not  construct  its  lines  upon 
the  highway  without  the  consent  of  abut- 
ting landowners.  The  consent  of  the  com- 
plainant was  not  obtained,  and  he  stood  up- 
on ills  legal  rights  in  asking  a  court  of  eq- 
uity to  restrain  the  threatened  Invasion. 
The  restraining  order  was  issued  and  the 
whole  matter  remained  In  statu  quo  for  sev- 
eral years.  The  street  railway  company  se- 
cured the  consents  of  the  other  abutting 
property  owners  along  the  highway,  made 
a  Jog  In  its  line  so  as  to  avoid  the  property 
of  appellee,  laid  its  tracks,  and  for  several 
years  has  operated  its  lines  with  the  approv- 
al of  the  supervisors  and  of  the  people  very 
generally.  In  1907  street  railway  companies 
were  given  the  right  of  eminent  domain, 
and.  In  order  to  exercise  this  power.  It  be- 
came necessary  to  have  the  injunction  dis- 
solved. At  the  hearing  for  the  dissolution 
of  the  injunction,  court  and  counsel  adopted 
a  method  of  procedure  which  broadly  con- 
sidered all  questions  affecting  the  rl^ts  of 
street  railway  companies  and  abutting  own- 
ers In  a  condemnation  proceeding.  The  right 
to  condemn  was  denied  so  long  as  the  In- 
junction continued,  and  the  power  to  dis- 
continue the  injunction  was  made  to  depend 
upon  the  status  of  the  street  railway  com- 
pany in  the  assertion  of  Its  right  of  eminent 
domain.  In  other  words,  the  burden  of  es- 
tablishing all  the  antecedent  facts  necessary 
to  the  exercise  of  the  power  of  eminent  do- 
main in  a  condemnation  proceeding  was 
placed  on  appellant  In  a  proceeding  to  dis- 
solve the  injunction  granted  several  years 
before  the  right  of  eminent  domain  was  con- 
ferred. If  the  law  and  the  facts  now  exist- 
ing could  have  been  made  to  appear  in  1903, 
the  injunction  then  granted  could  not  have 
been  sustained,  and  the  parties  would  have 
been  required  to  assert  and  protect  their 
rights  In  a  condemnation  proceeding.  What 
would  have  resulted  then  had  the  right  of 
eminent  domain  been  conferred,  which  it 
was  not,  should  now  result  when  this  right 
does  exist.  Under  the  circumstances,  it 
seems  wise  to  follow  the  course  of  procedure 
adopted  in  the  court  below  for  the  purpose 
of  determining  the  essential  questions  in- 
volved upon  their  merits.  The  learned  conrt 
below  found  as  a  fact  that  the  appellant 
company,  having  first  obtained  the  consents 
of  the  supervisors  and  abutting  landowners, 
had  constructed  its  line  of  street  railway 
on  the  southern  side  of  the  turnpike  road, 
except  where  it  had  deviated  from  Its  coarse 
to  avoid  the  property  of  appellee,  and  for 
several  years  had  operated  thereon.  After 
the  passage  of  the  act  of  1907,  it  was  deem- 
ed expedient  to  straighten  the  line  by  tak- 
ing out  the  Jog  in  front  of  the  property  of 
appellee  and  laying  the  railway  tracks  at 
the  southern  side  of  the  turnpike  road 
through  his  lands,  so  that  the  tracks  at  this 
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point  -wonld  be  In  alignment  with  otber  por- 
tloDS  of  the  railway  already  constructed. 
3%ere  can  be  no  doubt  that  the  situation 
here  presented  was  the  kind  of  mischief 
permissible  under  the  old  law  which  the 
new  act  was  intended  to  remedy.  If  a  con- 
struction shall  now  be  placed  upon  It  to 
defeat  this  Intention,  the  act  wUl  fall  of 
Its  purpose.  This  lej^slatlon  was  passed  as 
a  result  of  the  demands  of  the  people  to 
secure  the  greater  convenience  of  rural 
transportation  by  street  railway,  and  to  en- 
courage companies  already  Incorporated  and 
those  subsequently  to. be  formed  to  Increase 
their  facilities  and  extend  their  usefulness. 
Any  proper  MHistruction  of  the  act  must 
glTe  due  consideration  to  Its  intendment. 

Keying  In  view  this  thought,  let  us  ex- 
amine the  requirements  of  the  statute  in 
order  to  ascertain  whether  appellant  Is  in 
a  position  to  assert  its  right  to  adversely 
and  against  the  wish  of  appellee  lay  Its 
tracks  upon  that  portion  of  the  turnpike  In- 
cluded In  the  fee  of  those  represented  by 
complainant  It  Is  provided  In  the  act  that: 
"before  the  right  of  eminent  domain  herein 
conferred  shall  be  exercised  upon  any  high- 
way, in  any  township,  excepting  for  the 
purpose  of  crossing  such  highway,  the  con- 
sent of  the  owners  of  at  least  flfty-pne  per 
centum  of  the  foot  frontage  of  the  entire 
distance  to  be  traversed  longitudinally,  on 
such  highway  in  said  township,  shall  be  ob- 
tained." It  will  be  observed  that  the  stat- 
ute does  not  In  terms  specify  the  nature 
and  character  of  the  consent  to  be  obtained, 
but  it  Is  supplemental  to  an  act  providing 
for  the  incorporation  and  regulation  of  street 
railway  companies,  and  deals  with  the  meth- 
od of  condemning  lands  for  the  use  Intend- 
ed. The  use  intended  is  the  construction 
and  operation  of  lines  of  street  railway,  and, 
when  a  consent  In  writing  has  been  obtain- 
ed from  an  abutting  owner  which  grants 
the  right  and  privilege  of  constructing, 
maintaining,  and  operating  a  street  railway 
upon  the  public  highway  in  front  of  his 
property  and  over  his  fee,  it  would  be  stick- 
ing In  the  bark  to  hold  that  this  Is  InsutU- 
deut  for  the  purpose  of  asserting  the  right 
of  eminent  domain  conferred  by  the  act. 
The  right  to  condemn  is  based  on  the  pub- 
lic use,  which  is  to  construct  and  operate 
a  street  railway.  It  necessarily  follows, 
therefore,  that,  when  fil  per  centum  of  the 
foot  frontage  represented  by  the  abutting 
owners  to  construct,  maintain,  and  operate 
a  street  railway  has  been  obtained,  the  pre- 
cedent condition  required  by  the  act  in  or- 
der to  exercise  the  right  of  eminent  domain 
has  been  met.  The  51  per  centum  of  foot 
frontage  refers  to  the  entire  distance  to  be 
traversed  longitudinally  upon  the  highway 
In  any  township,  and  not  to  a  particular 
portion  of  It  represented  by  the  foot  front- 
age of  a  complaining  property  owner.  If 
tbe  latter  construction  should  be  adopted, 
the  purpose  of  the  act  would  be  defeated. 


It  was  Intended  to  prevent  one  or  several 
property  owners  from  h&iderlng  and  delay- 
ing public  Improvements,  but,  in  oxder  that 
the  rights  of  abutting  owners  should  not  I>e 
disregarded,  it  was  provided  that  the  owners 
of  at  least  61  per  centum  of  the  foot  front- 
age should  consent  to  the  construction  of 
the  street  railway  upon  the  public  highway 
before  the  right  of  eminent  domain  should 
be  exercised  against  a  nonconsentlng  owner. 
Tbe  real  question  here  Is:  Does  the  street 
railway  company  have  tbe  consents  of  the 
owners  of  SI  per  centum  of  the  foot  front- 
age along  the  turnpike  in  the  township? 
It  is  conceded  that  It  has  the  consents  of  a 
sufficient  number  of  abutting  owners  to  meet 
the  requirement;  but  It  Is  contended  that 
these  consents  were  obtained  prior  to  the 
passage  of  tbe  act  of  1907,  and  therefore  not 
within  its  provisions.  This  la  too  technical 
to  be  substantial.  Tbe  law  looks  at  the 
substance,  not  tlie  shadow.  By  what  has 
already  been  said  it  is  clear  that,  if  appel- 
lant since  the  act  of  1907  had  secured  the 
very  same  kind  of  consents  It  now  has,  tlie 
requirements  of  the  act  in  this  respect  would 
have  been  met.  It  would  be  an  idle  thing 
and  an  unnecessary  burden  to  say  to  this 
company:  You  must  now  go  out,  and  again 
obtain  what  you  already  have  before  the 
right  of  eminent  domain  can  be  exercised. 
The  consents  of  property  owners  represent- 
ing the  necessary  foot  frontage  whether  ol>- 
talned  before  or  after  the  act  is  sutBclent. 
The  consents  obtained  before  the  passage 
of  the  act  must  be  regarded  as  applicable 
to  the  general  location  of  the  line  then  made 
and  now  existing.  In  the  case  at  bar  the 
consents  must  be  understood  to  refef  to 
the  location  of  the  street  railway  on  the 
southern  side  of  the  turnpike,  and  with 
reference  to  this  location  they  may  be  treat- 
ed as  valid  consents  under  the  act  of  June 
1,  1907  (P.  L.  S68).  If  the  general  line  of 
street  railway  should  be  relocated  so  as  to  oc- 
cupy the  center  or  northern  side  of  the  turn- 
pike, it  would  be  necessary  to  obtain  consents 
for  this  purpose,  because  this  would  intro- 
duce new  locations  and  new  conditions  not 
contemplated  when  the  original  consents 
were  obtained.  The  act  did  not  modify  or 
change  the  established  rule  that  only  the 
owners  of  the  fee,  or  those  representing 
them,  had  to  be  consulted  In  obtaining  con- 
sents. If  the  line  of  street  railway  does  not 
Invade  the  fee  of  an  abutting  owner,  his 
consent  is  not  required,  and  his  right  to  be 
Included  In  the  foot  frontage  does  not  ex- 
ist. In  all  these  respects  the  law  stands 
as  It  did  before  the  passage  of  the  act.  It 
Is  a  misapprehension  to  treat  what  is  at- 
tempted to  be  done  In  this  case  as  a  new 
location  of  the  line  of  the  street  railway 
system.  It  Is  a  widening  or  perhaps  a  re- 
location of  the  tracks  on  tbe  turnpike  over 
the  land  of  appellee  at  a  particular  point, 
and  Is  certainly  within  the  reasonable  in- 
tendment of  the  act  of  1907,  or  under  its 
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express  proTlslons.  If  by  any  constractlon 
that  part  of  the  pnbllc  highway  npon  which 
it  Is  now  proposed  to  lay  the  tracks  conld  be 
considered  as  within  the  curtilage  appurte- 
nant to  dwelling  house  of  appellee,  and  such 
an  Interpretation  is  strained  and  doubtful 
even  in  such  event,  it  is  sufficient  to  say 
the  act  in  express  terms  gives  the  right  to 
appropriate  within  the  limitations  and  upon 
the  conditions  therein  contained.  Of  course, 
the  owner  of  the  fee  may  recover  damages 
on  the  ground  that  an  additional  servitude 
lias  been  imposed  upon  the  highway  already 
dedicated  to  public  use,  and  such  damages, 
if  any,  may  be  assessed  in  a  proceeding  to 
condemn,  and  cannot  be  Inquired  of  here. 
We  think  the  learned  court  below  was  right 
In  the  first  view  of  the  case,  and  erred  in 
entering  the  final  decree. 

Decree  reversed,  injunction  dissolved,  and 
bill  dismissed.  Under  the  circumstances  and 
because  the  injunction  was  properly  issued 
in  the  first  Instance,  we  think  the  costs 
should  be  paid  by  appellant,  and  they  are 
80  imposed. 

(224  Pa.  217) 

SOMBRSRT  COAL  CO.  v.  DIAMOND 

STATE  STEEL  CO. 

(Supreme  Court  of  PptinsylTania.     March  29, 
1909.) 

1.  GARNIBRlnNT  (I  110*)— Pbopbbtt  Sdb.tect 
— Pbopbbty  Comtno  iwto  Hards  of  Gab- 

niSJfEE  AFTER  SRBVTOE. 

An  attnrhment  binds  all  funds  of  the  de- 
fendnnt  debtor  coming  into  the  bands  of  the 

J;arnishpe  after  service  of  the  writ  and  l>efore 
udgment 

[Ed.  Note.— For  other  eases,  see  Garnishment, 
Cent.  Dig.  I  231 ;    Dec.  Dig.  g  110.*] 

2.  Oabmbhment  (I  58*)— Propkrtt  Subject 
to— Monet  in  Hands  or  Fobeion  Receiv- 

■BS. 

Money  which  Is  a  part  of  an  inRolvent  es- 
tate l>elng  administered  upon  in  another  state 
tlirough  receivers  appointed  In  that  state  is 
exempt  from  attncbment  in  PennsylTania,  where 
placed  in  the  hands  of  the  garnishee  in  that 
state  in  compliance  with  the  order  of  the  court 
having  jurisdiction  over  them. 

[EM.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  |  113;   Dec.  Dig.  {  58.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

The  Somerset  Coal  Company,  having  ob- 
tained a  judgment  against  the  Dlnmond 
State  Steel  Company,  caused  an  attachment 
execution  sur  judgment  to  Issue,  summoning 
the  Philadelphia  Warehouse  Company  as 
garnishee.  From  an  order  discharging  rule 
for  judgment  against  the  garnishee,  the  coal 
company  ai'peals.    AflBrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  BROWNf.  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

H.  S.  P.  Nichols,  for  appellant.  Ruby  R. 
Vale  and  Ward  &  Gray,  for  appellees.  John 
Douglass  Brown,  for  garnishee. 


STEWART,  J.  The  Somerset  Coal  Com- 
pany, a  corporaition  of  this  state,  having 
here  obtained  Judgment  against  the  Diamond 
State  Steel  Company,  a  corporation  of  tlie 
state  of  Delaware,  caused  a  writ  of  attach- 
ment execution  sur  Judgment  to  Issue,  sum- 
moning the  Philadelphia  Warehouse  Com- 
pany as  garnishee.  The  writ  when  first  serv- 
ed held  nothing  within  its  grasp.  Tlie  ware- 
bonse  company'  was  not  Indebted  In  any  way 
to  the  defendant  debtor,  and  held  no  prop- 
erty belonging  to  the  latter  which  was  sub- 
ject to  the  attachment  process^  On  the  con- 
trary, the  Diamond  State  Steel  Company 
was  largely  in  debt  to  the  warehouse  com- 
pany, and  for  this  indebtedness  it  had  pledg- 
ed and  had  delivered  to  the  warehouse  com- 
pany, upon  the  latter's  storage  yards  in  Dela- 
ware, a  lot  of  iron  and  steel  In  various 
forms.  The  property  thus  pledged  was  be- 
yond the  reach  of  process  issning  from  a 
court  within  this  state.  As  to  it,  the  attach- 
ment was  without  efTect,  and  the  warehouse 
company  could  do  with  it  what  it  pleased 
without  Incurring  responsibility  to  the  at- 
taching creditor.  .  The  effect  of  an  attach- 
ment, however,  is  to  bind  all  funds  of  the 
defendant  debtor  that  come  Into  the  hands 
of  the  garnishee  after  service  of  the  writ 
and  beCore  judgment  is  entered.  Subsequent 
to  the  service  of  the  writ,  and  before  answer 
was  made,  the  Diamond  State  Steel  Com- 
pany passed  into  the  hands  of  receivers.  By 
arrangement  between  the  warehouse  com- 
pany and  the  receivers,  approved  by  the 
court  in  Delaware  having  jurisdiction,  the 
Iron  and  steel  held  in  pledge  by  the  former 
were  surrendered  to  the  receivers  on  the  stip- 
ulation that  the  warehouse  company  should 
be  paid  its  claim  first  from  the  proceeds  of 
the  sale  of  the  same,  and,  in  addition,  the 
sum  of  $.'>.000  "to  abide  the  determination  of 
the  attachment  Issued  out  of  the  court  of 
common  pleas  No.  S  of  the  city  and  county 
of  Philadelphia,  with  the  right  on  the  part 
of  the  receivers  to  apply  for  leave  to  Inter- 
vene in  the  cause  in  which  the  aforesaid  at- 
tachment Issued,  and  to  take  such  steps  as 
they  may  I>e  advised  by  counsel  to  secure  the 
dissolution  of  the  said  attachment,  the  ware- 
house company  to  account  to  the  receivers 
for  any  surplus  portion  of  said  $5,000  whidi 
may  remain  after  the  said  attachment  has 
been  disposed  of." 

There  is  nothing  in  the  mere  circumstance 
that  the  money  was  placed  in  the  hands  of 
the  garnishee  to  abide  the  result  of  the  at- 
tachment that  gives  the  appellant  any  right 
to  it.  The  object  of  so  placing  it  was  not 
to  benefit  the  creditor,  but  to  protect  and  in- 
demnify the  garnishee.  In  no  sense  can  the  lat- 
ter be  said  to  hold  as  trustee  of  the  forms-. 
The  one  question  In  the  case  is :  Was  this  mon- 
ey in  the  hands  of  the  garnishee  within  this 
state  exempt  from  the  attachment  from  the 
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anit  of  creditors  here,  because  of  the  fact  that 
It  l8  part  of  an  Insolvent  estate  being  admin- 
istered npon  in  the  state  of  Delaware  by  a 
court  of  equity  tbrongh  receivers  appointed 
by  the  court,  brought  here  for  special  pur- 
pose by  the  receivers  under  the  sanction  of 
the  court  that  appointed  them?  The  conten- 
tion on  the  part  of  the  appellant  is  that,  the 
court  of  Delaware  having  no  Jurisdiction  be- 
yond the  limits  of  that  state,  the  money 
when  It  came  Into  this  state  came  released 
of  all  the  right  and  title  which  the  receivers 
bad  to  It  lu  tlie  state  of  Delaware.  The 
question  thus  raised  is  not  a  new  one,  though 
it  seems  never  to  have  been  ezprei-sly  decid- 
ed in  oor  state.  In  several  other  Jurisdic- 
tions it  lias  been  squarely  met  and  decided 
and  in  a  way  adverse  to  appellant's  conten- 
tion. If  the  decisions  are  not  numerous,  they 
are  nniformly  consistent  both  in  their  rea- 
soning and  conclusions,  and  have  been  accept- 
ed without  challenge.  In  Crapo  v.  Kelly,  83 
U.  S.  610,  21  L.  Ed.  430,  personal  property 
located  in  Massachusetts  was  transferred  to 
an  assignee  in  Insolvency  proceedings.  The 
property,  afterwards  being  In  New  York,  was 
attached  by  a  cre.IItor  of  the  Insolvent  resid- 
ing there.  It  was  held  that  the  assignee  had 
the  prior  right.  In  Pond  y.  Cooke,  45  Conn. 
128.  29  Am.  Rep.  668,  the  receiver  of  an  in- 
solvent concern  appointed  by  a  court  In  New 
Jersey,  where  it  was  located,  took  possession 
of  Its  assets,  and  for  the  purpose  of  com- 
pleting a  bridge  In  Connecticut,  which  the 
concern  had  contracted  to  build,  bought  some 
Iron  with  the  funds  of  the  estate,  and  sent  It 
Into  Connectirnt,  where  It  was  attached  at 
a  suit  of  a  creditor  there.  It  was  held  that 
the  property  having  once  vested  as  the  prop- 
erty of  a  receiver  by  the  law  of  the  state 
where  the  property  was  situated,  the  law  of 
another  state  would  not  divest  the  receiver 
of  his  right  to  It  If  he  should  take  It  into 
such  state  In  the  performance  of  his  duty. 
The  court  there  said:  "When  property  has 
once  vested  In  a  trustee,  assignee  or  receiver, 
by  the  law  of  the  state  where  the  property 
Is  situated.  It  makes  no  difference  whether  It 
Is  done  under  the  local  law  of  the  state  or 
the  common  law.  The  laws  of  another  state 
win  not  divest  the  trustee,  assignee,  or  re- 
ceiver of  bis  right  to  the  property,  should 
he  take  it  Into  said  state  in  performance  of 
his  duty.  The  courts  of  said  state  will  in- 
quire whether  he  has  such  right  to  the  prop- 
erty when  it  comes  into  the  state  as  between 
himself  and  their  own  citizens,  but,  when  the 
fact  that  he  has  such  right  is  ascertained, 
they  will  not  regard  it  as  important  by  what 
mode  the  right  was  acquired."  In  Chicago, 
etc..  Railway  Company  v.  Keokuk  Northern 
Line  Packet  Company,  108  111.  317,  48  Am. 
Rep.  557,  it  was  held  that  a  receiver  who 
had  obtained  rightful  possession  of  personal 


property  wltliin  the  Jurisdiction  of  his  ap- 
pointment will  not  be  deprived  of  his  pos- 
session, though  he  takes  it  In  the  perform- 
ance of  his  duty  Into  a  foreign  Jurisdiction; 
that  it  cannot  there  be  taken  by  creditors  of 
the  debtor  residing  within  such  foreign  Jur- 
isdiction. The  present  case  cannot  be  distin- 
guished from  those  we  have  cited  in  any 
material  respect  The  money  in  this  case 
was  derived  from  the  sale  of  goods  In  Dela- 
ware which  had  passed  into  the  possession 
of  the  receivers.  The  money  stood  in  the 
place  of  the  goods.  The  receivers.  In  compli- 
ance with  the  order  of  the  court  having  Jur- 
isdiction over  them  and  the  assets,  placed  it 
In  the  hands  of  the  garnishee  in  this  state. 
The  money  thereafter  continued  to  be  the 
property  of  the  receivers,  and  as  such  was 
as  exempt  from  attachment  here  ax  it  would 
have  been  had  it  remained  in  Delaware.  The 
debtor  himself  could  have  asserted  no  right 
to  it  as  against  the  receiver ;  and  it  is  a  rec- 
ognized rule  that  the  rights  of  the  attaching 
creditor  are  simply  those  of  the  debtor.  In 
the  adjudged  cases  above  referred  to  the  con- 
trolling fact  was  that  the  property  S'lught 
to  be  held  by  the  attachment  had  already 
passed  Into  the  po^^esslon  of  the  receivers. 
Once  In  their  hands,  It  was  thereafter  sub- 
ject only  to  the  control  and  disposition  of 
the  court  having  Jurisdiction  over  them  and 
rhelr  accounts.  Comity  in  stlch  cases  pre- 
vails to  exempt  the  property  from  attach- 
ment in  a  foreign  Jurisdiction  when  taken 
there  under  authority  from  the  proper  court 
Judgment  affirmed. 


Vai  Pa.  212) 
WIENER  T.  AMERICAN  INS.  00.  OP  BOS- 
TON. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

1.  PATioewT  (I  6*)— Debts— PtACK  of  Pay- 
ment. 

All  debts  are  payable  everywhere,  in  the  at>- 
!ience  of  some  spedal  provision ;  the  rule  being 
that  debts  as  sucli  hnve  no  locus  or  situs,  but 
accompany  the  creditor  everywhere. 

[Ed,    Note.— For   other   cases,    see    Pajrment 
Cent  Dig.  {{  9.  10;   Dec.  Dig.  |  6.*] 

2.  Garntshhcnt  (S  81*)— Pbopebtt  SirBjEor— 
Choses  in  Action. 

The  rale  that,  to  give  a  court  jurisdiction 
in  gnrnisbmpat,  the  res  must  be  within  the  ter- 
ritorial jurisdiction  of  the  court  applies  only  to 
tangible  assets,  capable  of  actual  seizure,  and 
does  not  apply  to  choses  in  action. 

[Ed.  Note.— For  other  cases,  see  Oamishment, 
Cent  Dig.  §i  146,  147 ;   Dec.  Dig.  {  81.*] 

3.  Oarntshment  f$  77*)— Pbopebtt  Subjiot— 
CnosEs  IN  AcnoN. 

.Jurisdiction  to  fasten  choses  In  action  by 
garnishee  process  depends  upon  the  ability  to 
serve  the  debtor  of  defendant  within  the  juris- 
diction of  tlie  court 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  f  143;    Dec.  Dig.  {  77.*] 


■For  eUiar  caaei  aee  lam*  topic  and  section  NUMBER  In  Deo.  A  Am.  Ols*.  U07  to  data^  w  Reporter  ladaxw 


Digitized  by 


Google 


444 


78  ATLANTIC  BBPOBTEB. 


(Pa. 


4,  Oabnibhmert  (8  81*)— Jothbdictiok— IteBT 
Dtte  fbou  Fobkior  Gobpobation. 

A  debt  by  a  foreign  coiporation  to  anotb- 

«r  foreign  corporation  may  be  camisheed  in  an 

action  against  tbe  creditor  in  Pennsylvania. 
[Ed.  Note.— For  otber  cases,  see  GamiBhment, 

Cent  Dig.  {f  146,  147;   Dec.  Dig.  S  81.*J 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Foreign  attachment  by  Louis  Wiener,  to 
the  use  of  J.  R.  Prlngle,  against  the  Ameri- 
can Insurance  Company  of  Boston,  In  which 
action  the  Phcenlx  Insurance  Company  of 
New  Tork  was  made  garnishee.  From  an 
order  making  absolute  rule  for  Judgment 
against  the  garnishee.  It  appeals.    Affirmed. 

Argued  before  MITCHBLL^  O.  J.,  and 
FELL,  BROWN,  MESTBBS^AT,  POTTEB, 
BLKIN,  and  STBWABT,  JJ. 

Francis  S.  Laws  and  John  F.  Lewis,  for 
appellant.  Theodore  F.  Jenkins  and  G. 
Helde  Norrls,  for  appellee. 

BBOWN,  J.  This  foreign  attadbment  was 
Issued  against  the  American  Insurance  Com- 
pany of  Boston,  a  Massachusetts  corporation, 
as  defendant,  and  the  Phoenix  Insurance 
Company  of  New  York,  a  New  York  corpora- 
tion, as  garnishee.  The  defendant  appeared, 
and  Judgment  was  entered  against  It  for 
want  of  a  sufficient  affidavit  of  defense. 
Subsequently  Judgment  was  entered  against 
the  garnishee  on  Its  answers  to  the  luterrog^ 
atorles  filed,  and  from  that  Judgment  It 
has  appealed.  What  was  attached  was  a 
debt  due  from  the  garnishee  to  the  defend- 
ant In  the  attachment,  and  we  are  asked  to 
say  that  this  was  not  attachable,  because  it 
was  not  In  contemplation  of  law  within  the 
Jurisdiction  of  the  court  at  the  time  the  writ 
Issued.  Authorities  are  not  wanting  to  sus- 
tain this  contention  of  the  appellant,  but  we 
cannot  follow  them. 

If,  under  the  attachment  In  his  hands,  the 
sherUr  had  undertaken  to  seize  tangible  prop- 
erty of  tbe  defendant  In  the  possession  of 
the  garnishee  beyond  the  Jurisdiction  of  the 
court  such  property  would  not  have  been 
bound  by  the  attachment  Pennsylvania 
Ballroad  Company  t.  Pennock,  51  Pa.  244. 
By  the  act  of  June  13,  1836  <P.  L.  668),  the 
goods  and  effects  of  a  defendant  in  a  foreign 
attachment  In  the  bands  of  the  garnishee 
shall,  after  service  of  the  writ  be  bound  by 
It  and  t>e  In  the  officer's  power,  and,  If  sus- 
ceptible of  seizure  or  manual  occupation, 
■  the  officer  shall  proceed  to  secure  the  same, 
to  answer  and  abide  the  Judgment  of  the 
court  In  the  case.  If  tangible  goods  are  not 
In  the  possession  of  the  gamisnee  within 
the  Jurisdiction  of  the  court  out  of  which 
the  writ  of  attachment  issued,  they  cannot 
be  touched  by  that  writ  &i>d  are  therefore 
not  bound  by  it  An  intangible  thing — a 
debt  due  from  the  garnishee  to  the  defendant 
— cannot  be  actually  seized  anywhere,  but 
being  an  effect  of  the  defendant  In  the  bands 


of  bis  creditor.  Is  bound  by  tbe  attachment 
from  the  time  It  is  served.  "All  debts  are 
payable  everywhere,  unless  there  be  some 
special  limitation  or  provision  Iq  respect  to 
the  payment;  the  rule  being  that  debts  as 
such  have  no  locus  or  situs,  but  accompany 
the  creditor  everywhere."  2  Parsons  on  Con- 
tracts (8th  Ed.)  702. 

It  does  not  appear  from  the  answers  to 
the  Interrogatories  that  the  debt  due  by  the 
garnishee  to  the  defendant  had  Imposed  up- 
on It  any  "special  limitation  or  provision  in 
respect  to  the  payment"  It  was  payable 
generally,  and  unquestionably  could  have 
been  sued  on  here  in  Pennsylvania,  and 
therefore  was  attachable  here.  "This  Is  the 
principle  and  effect  of  the  best-considered 
cases — ^the  inevitable  effect  from  the  nature 
■of  transitory  actions  and  the  purpose  of  for- 
eign attachment  laws  if  we  would  enforce 
that  purpose."  Chicago,  Rock  Island,  etc, 
BaUway  v.  Sturm,  174  D.  8.  710,  19  Sup.  Ct 
797,  43  L.  Ed.  1144.  The  rule  that  to  give 
a  court  Jturlsdictlon  in  foreign  attachment 
tbe  res  must  be  within  the  territorial  Juris- 
diction of  the  court  applies  only  to  tangible 
assets,  capable  of  actual  seizure,  and  does 
not  apply  to  choses  in  action.  Jurisdiction 
to  fasten  choses  in  action  by  garnishee  pro- 
cess depends  upon  the  ability  to  serve  that 
process  upon  the  debtor  of  the  absent  de- 
fendant within  the  Jurisdiction  of  the  court 
National  Fire  Insurance  Co.  t.  Chambers, 
53  N.  J.  Eq.  468,  32  Atl.  663.  This  case  is 
cited  with  approval  in  Harris  v.  Balk,  MS 
U.  S.  215,  2S  Sup.  Ct  625,  49  L.  Ed.  1023.  In 
that  case  a  citizen  of  North  Carolina,  in- 
debted to  another  citizen  of  that  state,  was, 
while  temporarily  In  Maryland,  gamlsheed 
by  a  creditor  of  the  man  to  whom  he  owed 
tbe  money,  and  Judgment  was  duly  entered 
according  to  the  Maryland  practice,  and 
paid.  Subsequently  the  original  creditor  of 
the  garnishee  sued  him  In  North  Carolina, 
and  the  defense  was  set  up  of  Judgment 
against  the  garnishee  and  Its  payment  by 
him,  but  the  North  Carolina  courts  held  that 
as  the  situs  of  the  debt  was  in  North  Caro- 
lina, the  Maryland  Judgment  was  not  a  bar 
to  a  recovery  by  the.  North  Carolina  credit- 
or, and  Judgment  was  awarded  against  tbe 
debtor.  On  a  writ  of  error  to  the  Supreme 
Court  of  tbe  United  States  that  court  in 
reversing  the  Judgment,  held  that,  as  under 
tbe  laws  of  Maryland  the  garnishee  could 
have  been  sued  by  his  creditor  in  the  courts 
of  that  state,  he  was  subject  to  a  garnishee 
process  if  found  aud  served  there,  even 
though  there  only  temporarily,  no  matter 
where  the  situs  of  the  debt  was  originally, 
and  it  was  said:  "The  cases  htilding  tliat 
the  state  court  obtains  no  Jurisdiction  over 
tbe  garnishee  if  he  l>e  but  temporarily  with- 
in the  state  proceed  upon  tbe  theory  that 
the  situs  of  the  debt  is  at  the  domicile  either 
of  the  creditor  cr  of  the  debtor,  and  that  It 
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does  not  foHow  the  debtor  In  his  ca«nal  or 
temporary  Journey  Into  another  state,  and 
the  garnishee  has  no  possession  of  any  prop- 
erty or  credit  of  the  principal  debtor  In  the 
foreign  state.  We  regard  the  contention  of 
the  plaintiff  In  error  as  the  correct  one.  The 
authorities  In  the  various  state  courts  upon 
this  question  are  not  at  all  In  harmony. 
They  have  been  collected  by  counsel,  and 
will  be  found  In  their  respective  briefs,  and 
it  is  not  necessary  to  here  enlarge  upon 
them.  Attachment  Is  the  creature  of  the 
local  law;  that  Is,  unless  there  Is  a  law  of 
the  state  providing  fqr  and  permitting  the 
attachment.  It  cannot  be  levied  there.  If 
there  be  a  law  of  the  state  providing  for  the 
attachment  of  the  debt,  then  If  the  garnishee 
be  found  in  that  state,  and  process  bfe  per- 
sonally served  upon  him  therein,  we  think 
the  court  thereby  acquires  Jurisdiction  over 
him,  and  can  garnish  the  debt  due  from  him 
to  the  debtor  of  the  plaintiff,  and  condemn 
it,  provided  the  garnishee  could  himself  be 
sued  by  his  creditor  in  that  state.  We  do 
not  see  how  the  question  of  Jurisdiction  vel 
non  can  properly  be.  made  to  depend  upon 
the  so-called  original  situs  of  the  debt,  or 
npon  the  character  of  the  stay  of  the  gar- 
nishee, whether  temporary  or  permanent,  in 
the  state  where  the  attachment  is  issued. 
Power  over  the  person  of  the  garnishee  con- 
fers Jnrlsdlction  on  the  courts  of  the  state 
where  the  writ  Issues.  Bla(Astone  y.  Miller, 
X88  V.  8.  18»,  206,  23  Sup.  Ct  277,  47  -L.  Ed. 
439.  If,  while  temporarily  there,  his  cred- 
itor might  sue  him  there  and  recover  the 
debt,  then  he  is  liable  to  process  of  garnish- 
ment, no  matter  where  the  situs  of  the  debt 
was  originally.  We  do  not  see  the  material- 
ity of  the  expression  'situs  of  the  debt,'  when 
used  in  connection  with  attachment  proceed- 
ings. If  by  situs  is  meant  the  place  of  the 
creation  of  the  debt,  that  fact  is  Immaterial. 
If  It  be  meant  that  the  obligation  to  pay  the 
debt  can  only  be  enforced  at  the  situs  thus 
fixed,  we  think  it  plainly  untrue.  The  obli- 
gation of  the  debtor  to  pay  his  debt  clings 
to  and  accompanies  him  wherever  he  goes. 
He  is  as  much  bound  to  pay  his  debt  in  a 
foreign  stat->,  when  therein  sued  upon  his 
obligation  by  his  creditor,  as  he  was  in  the 
state  where  the  debt  was  contracted.  We 
speak  of  ordinary  debts,  such  as  the  one  In 
this  case.  It  would  be  no  defense  to  such 
salt  for  the  debtor  to  plead  that  he  was  only 
in  the  foreign  state  casually  or  temporarily. 
His  obligation  to  pay  would  be  the  same 
whether  he  was  there  in  that  way  or  with 
an  Intention  to  remain.  It  is  nothing  but 
the  obligation  to  pay  which  Is  garnished  or 
attached.  This  obligation  can  be  enforced 
by  the  courts  of  the  foreign  state  after  per- 
sonal service  or  process  therein.  Just  as  well 
as  by  the  courts  of  the  domicile  of  the  debtor. 
If  the  debtor  leave  the  foreign  state  with- 


out appearing,  a  Judgment  by  default  may 
be  entered,  npon  which  execution  may  Issue, 
or  the  Judgment  may  be  sued  upon  in  any 
other  state  where  the  debtor  might  be  found. 
In  such  case  the  situs  Is  unimportant  It 
is  not  a  question  of  possession  in  the  foreign 
state,  for  possession  cannot  be  taken  of  a 
debt  or  of  the  obligation  to  pay  it,  as  tangi- 
ble property  might  be  taken  possession  of. 
Notice  to  the  debtor  (garnishee)  of  the  com- 
mencement of  the  suit,,  and  notice  not  to 
pay  to  his  creditor,  is  all  that  can  be  given, 
whether  the  garnishee  be  a  mere  casual  and 
temporary  comer,  or  a  resident  of  the  state 
where  the  attachment  Is  laid.  His  obliga- 
tion to  pay  to  his  creditor  is  thereby  arrest- 
ed, and  a  lien  created  npon  the  debt  itself. 
Gaboon  v.  Morgan,  88  Vt  234,  236;  Nattonal 
Fire  Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  468; 
483,  82  Atl.  663.  We  can  see  no  reason  why 
the  attachment  could  not  be  thus  laid,  pro- 
vided the  creditor  of  the  garnishee  could - 
himself  sue  in  that  state,  and  Its  laws  per- 
mitted the  attachment." 

The  foregoing  is  In  accord  with  what  was 
held  In  Flthian  et  al.  v.  New  York  &  Erie 
R.  R.  Co.,  31  Pa.  114,  where  the  question 
was  whether  a  debt  due  by  a  foreign  cor- 
poration, which  was  evidenced  by  a  Judg- 
ment obtained  against  it  in  a  foreign  state, 
was  attachable  here  at  the  instance  of  a 
creditor  of  the  corporation's  creditor,  and  we 
decided  that  such  debt  could  be  attached, 
and  that  the  garnishee  was  not  protected 
by  paying  over  the  amount  of  the  Judgment 
against  it  to  the  attorneys  of  its  Judgment 
creditor  in  the  state  of  New  York  In  disre- 
gard of  t^e  attachment  The  attachment  it 
is  true,  was  one  in  execution  under  the  act 
of  June  13,  1836,  but  that  act  directing  that 
a  debt  due  to  a  defendant  may  be  attached, 
provides  that  it  is  to  be  attached  in  the  man- 
ner allowed  In  the  case  of  a  foreign  attach- 
ment. If  the  debt  was  attachable  in  the  at- 
tachment execution.  It  clearly  would  have 
been  so  in  a  foreign  attachment 

The  assignment  of  error  la  overruled,  and 
the  Judgment  is  affirmed. 


(224  Fa.  411) 

In  xe  HOWELL'S  ESTATE. 

Appeal  of  RICE  et  aL 

(Supreme  Court  of  Pennsylvania.    April  12l 
1909.) 

Vendor  and  Pubchaseb  (J  172*)— Sale  or 
Real  EIstatb— Liabiuties  or  Verdeb— IN- 

TEBBST. 

A  contract  for  the  sale  of  land  required  the 
vendor  to  eive  a  deed  clear  of  incumbrances.  It 
also  provided  for  immediate  possession  of  the 
land  by  the  vendee.  Held,  if  no  interest  is  stip- 
ulated to  be  paid  in  the  meantime  by  the  vendee, 
none  is  payable  until  the  incumbrance  is  remov- 
ed and  the  deed  tendered. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  34^351;  Dec.  Dig.  { 
172.*1 
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Appeal  from  Orphans'  Court,  Northamp- 
tOTi  County. 

'  In  the  matter  of  the  estate  of  D.  W.  How- 
ell. Prom  decree  on  petition  for  specific  per- 
formance, George  O.  Rice  and  Stanley  How- 
ell, administrators,  appeal.    Affirmed. 

The  petition  was,  In  substance,  as  follows: 
George  O.  Rice  and  Stanley  Howell  were 
appointed  administrators  of  the  estate  of 
David  W.  Howell,  deceased.  In  bis  life- 
time said  David  W.  Howell  was  the  owner 
of  a  tract  of  land  situated  in  Northampton 
county,  Pa.  He  entered  into  articles  of 
agreement,  on  August  4,  1902,  to  grant,  bar- 
gain, and  sell  said  land  to  the  Northampton 
Railroad  Company.  The  agreement  pro- 
vided that  an  annual  ground  rent  of  $2.50 
shall  be  paid  by  said  Northampton  Railroad 
Company,  and  that  within  30  days  from  the 
date  of  the  agreement  a  ground  rent  deed 
should  be  executed  and  delivered  by  the 
vendor.  The  agreement  also  gave  the  pur- 
chaser the  option  at  any  time  to  extinguish 
the  said  ground  rent  upon  the  payment  of 
$9,000  and  all  arrearages  of  rent.  Permiii- 
slon  was  given  to  the  vendee  to  immediate- 
ly enter  upon  said  land  and  construct  its 
railroad  thereon.  A  further  provision  gave 
the  vendor  the  privilege,  within  80  days,  of 
accepting  $5,000  In  the  6  per  cent,  bonds 
of  the  said  railroad  company  In  lieu  of  the 
said  ground  rent,  and,  upon  his  accepting 
the  said  bonds,  to  deliver  within  said  30 
days  a  de^d  in  fee  simple,  clear  of  incum- 
brances, to  the  said  railroad  company.  In 
pursuance  of  said  permission  to  enter  the 
vendee  took  possession  of  said  land,  and 
has  used  and  enjoyed  the  same  from  the 
date  of  its  entry.  The  vendor  In  his  life- 
time accepted  the  privilege  of  snld  bonds  of 
the  railroad  company  in  lien  of  the  annual 
ground  reqt  and  tendered  a  deed  In  fee  sim- 
ple, which  deed  the  said  railroad  company 
refused  to  accept  because  of  .the  existence 
of  a  public  road  upon  and  over  a  part  of 
the  land,  which  it  claimed  was  an  incum- 
brance thereon.  This  contention  was  sus- 
tained by  the  court  below  and  the  Supreme 
Court  upon  appeal.  The  said  public  road 
was  formally  vacated  upon  petition  of  the 
vendor,  with  notice  to  the  vendee  at  the 
time  of  its  vacation.  The  vendor  died,  hav- 
ing made  no  provision  It- the  performance 
of  said  contract  during  his  lifetime.  The 
administrators,  therefore,  presented  this  pe- 
tition to  the  orphans'  court  praying  said 
contract  shall  be  specifically  performed,  and 
that  the  vendee  shall  pay  interest  on  the 
purchase  money  from  the  time  of  entry. 

Scott.   P.  J.,  filed  the  following  opinion: 

"There  Is  no  substantial  dispute  about  the 
facts.  They  are  admitted  as  pleaded  In.  the 
bill.  Some  additions  thereto  are  averred  by 
answer  and  admitted  or  proven,  which  are 
embraced  in  specific  findings,  as  follows: 

"Contemporaneously  with  the  execution  of 
said  contract  the  >iorthampton  Railroad  Com- 


pany delivered  to  the  said  David  W.  Howell 
a  check  for  $1,000,  as  provided  in  said  con- 
tract, who  thereupon  delivered  to  the  said 
company  a  receipt  in  these  words:  'Receiv- 
ed, Martins  Creek,  Aug.  4,  1902,  from  North- 
ampton Railroad  Company,  draft  of  William 
Jay  Turner  for  one  thousand  dollars  in  pur- 
suance of  agreement  bearing  even  dute  here- 
with, same  to  be  held  as  in  said  agreement 
provided,  and  returned  upon  delivery  of 
deed.  In  consideration  whereof  said  North- 
ampton Railroad  Company  is  privileged  to 
enter  at  once  on  the  premises  covered  by 
said  agreement  and  proceed  with  Its  work 
of  construction.'  inat  said  draft  Was  found 
by  the  administrators  of  David  W.  Howell 
among  decedent's  papers  after  bis  death, 
was  produced  In  court  at  the  time  of  bear- 
ing, and  tendered  to  defendant. 

"The  railroad  company.  In  the  work  of 
conr  letlon  Immediately  after  the  execution 
of  the  agreement  between  the  parties,  oc- 
cupied a  portion  of  the  public  road,  since 
vacated  (hereinafter  mentlonedi.  The  part 
over  which  Its  tracks  were  laid  was  not 
traveled  by  the  public. 

"A  bill  for  speclHc  performance  of  this 
agreement  was  filed  in  the  common  pleas 
by  David  W.  Howell  in  his  lifetime  (No. 
10,  December  term,  1903),  and  execution  of 
It  resisted.  A  deed  was  tendered  to  vendee 
March  31,  1903.  but  refused,  because  the 
vendor  could  not  make  tlt'e  "dear  '-f  incum- 
brance,' which  incumbrance  consisted  of  a 
public  road  over,  and  longitudinally  along, 
its  tracks  for  some  distance.  The  bill  was 
dismissed  September  12,  19<v».  and  judgment 
affirmed  March  20.  1895.  Howell  v.  R.  B. 
Co..  211  Pa.  284.  60  Atl.  793. 

"The  public  road  to  which  reference  Is 
above  made  was  thereafter,  by  final  con- 
firmation on  .Tune  12,  1905.  vacated  by  view- 
ers appointed  upon  pietltlon  of  David  W. 
Howell.  The  defendant  had  notice  of  the 
fact. 

"David  W.  Howell  died  November  10, 
1905,  without  having  previously  made  provi- 
sion for  performance  of  the  contract,  and 
letters  of  administration  were  eranted  by 
the  register  on  November  ICth.  This  bill  was 
exhibited  by  the  administration  .July  13, 
1908.  From  the  1st  of  April  prior  to  this 
last  date,  through  the  period  Intervening, 
there  were  negotiations  pending  between  op- 
posing counsel  relative  to  amicable  adjust- 
ment of  this  demand. 

"The  bonds  of  the  railroad  company  have 
all  been  sold;  are  not  listed  for  sale  at  any 
exchange;  have  no  fixed  and  definite  market 
value;  are  held  chiefly  as  investment  se- 
curities; and  upon  application  to  a  broker 
for  the  purchase  of  them  the  adniliistrators 
were  informed  he  did  not  know  where  they 
could  be  bought.  The  president  of  the  de- 
fendant company  asserts  his  ability  to  pro- 
cure them,  if  required,  and  by  his  answer 
stands  ready  to  deliver  them  now  without 
Interest. 
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'H^oncIusIoiiB  of  Law. 

"Wben  the  vendor  in  articles  of  agreement 
for  sale  of  land  is  to  give  vendee  a  deed 
'dear  of  incumbrances,'  and  the  contract 
provides  for  immediate  possession  of  the 
land  by  the  vendee,  as  part  of  the  benefit 
for  the  consideration  to  be  paid,  if  no  in- 
terest is  stipulated  for  in  the  meantime  by 
the  vendee,  none  Is  payable  until  after  the 
incumbrance  is  removed  by  the  vendor  and 
deed  tendered. 

"While  the  answer  denies  Jurisdiction  of 
the  court  to  decree  specific  execution  of  the 
contract  by  asserting  an  adequate  remedy 
at  law,  and  suggests  laches  of  the  complain- 
ants and  their  deceased  Intestate,  the  real 
contention  is  whether  payment  shall  be  de- 
livery of  the  bonds  with  Interest  value  from 
the  date  of  the  execution  of  the  agreement 
(August  4,  1902),  or  without  It. 

"In  the  eleventh  paragraph  of  the  an- 
swer to  the  whole  petition  the  respondent 
avers  that  It  has  been  ready  and  willing  at 
an  times,  both  during  the  lifetime  of  said 
Darld  W.  Howell  and  since  his  decease,  to 
deliver  the  bonds  of  the  Northampton  Rail- 
road Company,  referred  to  In  the  contract 
annexed  to  said  petition,  immediately  upon 
the  delivery  to  it  of  a  proper  deed  convey- 
ing to  it  the  premises  described  In  said  peti- 
tion in  fee  simple,  clear  of  Incumbrances, 
together  with  the  return  of  the  check  for 
$1,W'>.  and  is  now  ready  and  willing  to  de- 
liver snid  bonds,  bearing  Interest  from  the 
date  when  such  deed  shall  be  delivered  and 
«ald  check  returned.'  But  few  observations, 
therefore,  are  necessary  beyond  discussion 
of  this  slnele  question  of  the  right  to  In- 
terest, for  the  others  may  well  lie  treated 
as  waived  by  the  pleadings. 

•The  principles  which  apply  to  specific 
performance  of  the  contracts,  of  decedents 
In  the  orrh-'nB'  court  under  the  act  of  as- 
semMy  of  February  24,  1834  (P.  L.  75)  {  15, 
are  the  same  as  those  which  control  a  chan- 
cellor In  equity.  Brady's  Appeal,  66  Pa. 
277.  No  doubt  the  petitioners,  after  diligent 
pnninlt.  mlsrht  he  able  to  pnrchase  these 
bonds  by  advertisement  or  other  methods, 
although  not  listed  upon  the  exchanges.  It 
is  a  famllinr  rule  that  equity  will  not  en- 
tertain Jurisdiction  to  decree  execution  of 
a  contract  by  a  vendee  which  contemplates 
onl,y  the  payment  of  money,  nor  generally 
where  the  consideration  consists  of  goods 
or  chattels,  stock  or  bonds,  for  which  dif- 
ferences in  market  values  after  purchase 
thereof  may  be  adequately  compensated,  but 
It  is  not  universal.  There  are  many  excep- 
tional cases.  It  is  not  applicable  where 
some  specific  chattel  bargained  for  has  a 
p»sonal  value,  or  which  the  defendant  only 
can  supply,  nor  where  the  whole  Issue  of 
bonds  is  held  by  one  or  a  few  persons  for 
investment;  when  they  have  no  definite 
value  in  the  general  market;  when  the  dif- 
ficulty of  acquisition  by  the  complainant 
would  be  great,  or  practically  impossible. 


"This  agreement  contemplated  Immediate 
possession  by  the  vendee  of  the  land  to  be 
conveyed,  with  a  covenant  that  a  railroad 
should  be  constructed  upon  it  and  operated. 
The  tract  was  surrounded  by  other  lands  of 
the  vendor.  He  exercised  within  30  days 
the  option  to  take  these  bonds,  instead  of 
the  annua]  ground  rent  of  5  per  cent  upon 
a  capltallssatlon  of  $5,000.  and  It  Is  there- 
fore evident  that  bis  purpose  bad  in  view 
larger  possibilities  than  seemed  then  to  be 
measured  by  this  percentage  on  investment. 
Jurisdiction  In  equity  is  often  assumed  up- 
on the  ground  that  relief  by  bill  Is  the  most 
convenient,  although  there  be  a  remedy  at 
law.  Bierbower's  Appeal.  107  Pa.  14;  Ap- 
peal of  Brush  Electric  Light  Co.  et  al.,  114 
Pa.  674,  7  Atl.  794.  And  If  the  question  was 
more  doubtful  than  It  seems  to  me.  as  no 
demurrer  was  Interposed,  the  bill  will  not 
be  dismissed.  Dorff  v.  Schmunk.  107  Pa 
298,  47  Atl.  113.  When  time  Is  not  of  the 
essence  of  the  contract,  delay  In  tendering 
title,  especially  If  acquiesced  In  by  the  de- 
fendant, or  occasioned  by  his  objections,  is 
no  bar  to  specific  execution  .of  It  unless 
there  has  been  gross  and  Inexcusable  laches, 
or  such  a  change  In  the  situation  of  the  par- 
ties or  property  that  suitable  compensation 
cannot  be  made  by  paymeut  of  Interest  to 
one  party,  or  Its  correlative  loss  to  the  oth- 
er. Morgan  v.  Scott,  26  Pa.  61;  Sylvester 
V.  Born,  132  Pa.  467,  19  Atl.  337;  Waterman, 
Spec.  Perf.  {  478;  Tleman  et  al.  v.  Roland 
ft  Blackstone,  15  Pa,  429.  Time  Is  not  usu- 
ally of  the  essence  of  a  real  contract,  but 
It  may  become  so.  although  not  expressly 
stipulated  for,  when  the  consideration  for 
It  consists  of  securities,  the  value  of  which, 
in  periods  of  business  activity  or  depres- 
sion, is  subject  to  enhancement  or  depre- 
dation. Waterman.  Spec,  Perf.  |  400.  In 
1904  these  bonds  were  'a  trifle  above  par.' 
But  their  price  now  has  not  been  proven.  But 
I  need  say  no  more  upon  these  two  proposi- 
tions. They  have  not  been  pressed  by  argu- 
ment, except  to  urge  that  by  delay  the  com- 
plainants iu  equity  have  forfeited  Interest, 
If  otherwise  they  might  have  been  entitled 
to  receive  It 

"The  case  relating  to  Interest  demands  on 
real  contracts  are  divided  Into  two  classes 
with  a  distinction  between  them  which  is 
not  plain  until  after  close  examination,  for 
all  of  them  do  not  seem  to  be  harmonious 
at  first  view.  The  question  seldom  arises 
in  suits  for  specific  performance  by  a  ven- 
dor except  by  petition  to  execute  the  con- 
tracts of  decedents  In  the  orphans'  court,  as 
bills  for  that  purpose  are  predicated  upon 
the  fact  that  they  cannot  be  maintained  for 
payment  of  the  consideration  In  money.  It 
Is  sometimes  presented  on  a  vendee's  bill 
after  tender,  but  more  frequently  In  actions 
of  covenant  or  ejectment  to  enforce  the  pay- 
ment stipulated  for  in  articles  of  n_reement 
When  the  contract  has  not  been  executed 
by  delivery  of  a  deed  at  the  time  appointed. 
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and  poasesBlon  has  not  been  given,  the  gen- 
eral rule  upon  tbe  subject  la  thus  stated: 
Tbe  vendor  Is  regarded  as  trustee  of  the 
land  for  the  benefit  of  the  purchaser,  and 
liable  to  account  to  him  for  rents  and  profits, 
or  for  the  value  of  the  use  and  occupation, 
and  the  purchaser  Is  treated  as  trustee  of 
the  purchase  money  unpaid  and  diarged 
with  interest  thereon,  unless  the  purchase 
money  has  been  appropriated,  and  no  bene- 
fit has  accrued  from  it  to  the  purchaser.' 
2  Beach,  Eq.  Jur.  {  633.  When  possession 
of  the  land,  however,  has  been  taken  by 
tbe  vendee  (otherwise  than  as  part  of  the 
omtract),  who  then  holds  and  enjoys  it  with- 
out disturbance,  the  situation  Is  reversed, 
and  it  has  been  held  nndet  these  circum- 
stances that,  as  the  purchaser  has  tbe  profits 
of  his  use  and  occupation,  that  will  be 
deemed  equivalent  to  the  Interest  on  tbe 
price  to  be  paid  which  then  belongs  to  tbe 
vendor.  Fasholt  v.  Reed,  16  Serg.  &  B.  266 
(ejectment);  Minard  v.  Beans,  64  Pa.  411 
(covenant);  Blair's  Estate,  178  Pa^  582,  36 
AtL  179  (bill  by  vendee);  Hershey's  Estate, 
213  Pa.  601,  63  Atl.  296  (bill  by  executors 
of  vendor  in  orphans'  court). 

"The  class  of  cases  to  which  this  principle 
applies  are  those  in  which  there  is  a  certain 
time  appointed  for  delivery  of  the  deed  and 
payment  of  the  purchase  price,  but  the  ven- 
dee fails  to  receive  his  deed  at  the  desig- 
nated period,  either  because  the  vendor  is 
not  ready,  or  is  unable  to  give  a  clear  ti- 
tle, or  remove  incumbrances  at  once.  In 
these  Instances  the  purchase  money  Is  le- 
gally 'due'  by  the  terms  of  the  vendee's  cov- 
enant at  the  day  set  for  payment.  Although 
he  gets  no  deed  immediately,  he  has  an 
equitable  title  in  the  land,  and  continued  un- 
disturbed possession  of  it  malc^  him  re- 
sponsible for  the  interest  from  that  date, 
provided  the  vendor  is, vigilant  in  remov- 
ing the  disability,  and  the  vendee  has  not 
kept  his  money  uninvested  and  unproductive, 
but  appropriated  to  this  anticipated  and  fu- 
ture payment 

"The  other  class  of  cases  Is  where  tiie 
mutual  covenants  t>etween  the  parties  are 
treated  as  dependent  Adams  v.  Williams, 
2  Watts  &  S.  227 ;  Keeler  &  Ck>.  v.  Schmertz 
et  al.,  46  Pa.  135.  If  the  consideration  Is 
to  be  paid  only  upon  receipt  of  deed  for  a 
clear  title,  or  one  free  from  incumbrances, 
the  money  Is  not  'due'  until  such  a  convey- 
ance is  tendered,  for  the  vendor  may  never 
be  able  to  comply ;  and  as  interest  when  not 
expressly  contracted  for,  is  the  legal  and 
uniform  rate  of  damages  for  detention  of 
money  after  it  Iiecomes  due.  It  is  not  charged 
against  the  vendee  willing  to  comply  with 
the  condition,  who  Is  in  possession  under  the 
contract  itself,  until  the  event  happens  upon 
which  payment  depends.  It  may  be  said  of 
this  rule  what  Judge  Sbarswood  said  of  tbe 
distinction  between  sharing  In  profits  and  re- 
ceiving a  certain  percentage  of  them  as  com- 
pensation, in  the  determloatiou  of  a  partner- 


ship existence:  'It  must  be  admitted  to  be 
of  a  very  refined  and  shadowy  character, 
but  it  has  been  authoritatively  established.' 
It  will  be  found  supported  and  illustrated  by 
great  variety  of  facts  in  McKennan  v.  Stei^ 
rett  6  Watts,  162;  Minard,  v.  Beans,  64  Pa. 
411;  Bobbins  v.  Coal  Co.,  188  Pa.  301,  47 
Atl.  873;  Nettleton  v.  Caryl,  14  Pa.  Super. 
Ct  443.  In  this  last-cited  case  it  U  said 
by  Judge  Bice  (page  445):  'It  is  contended 
that  where  the  vendee  of  land  is  put  into 
possession,  he  must  pay  Interest  on  the  pur- 
chase money,  whether  the  articles  call  for 
it  or  not  It  Is  not  to  be  denied  that  expres- 
sions can  be  found  In  text-books  and  reports 
which,  read  by  themselves  and  apart  from 
tbe  facts  of  the  cases  In  which  they  are  us- 
ed, would  seem  to  sustain  this  contention. 
•  •  •  But  (page  447)  where  the  contract 
expressly  provides  that  he  shall  have  im- 
mediate possession  of  the  land,  and  that  the 
purchase  money  shall  not  be  due  and  payable 
until  a  future  day,  and  is  silent  upon  the 
subject  of  interest  no  such  equitable  con- 
sideration enters  into  the  case,  and  we  under- 
stand the  law  to  be  that  he  is  not  charge- 
able with  Interest  until  the  debt  is  due.'  In 
Bobbins  v.  Coal  Co.,  198  Pa.  301,  304.  47 
Atl.  873,  874,  It  was  declared,  with  respect 
to  a  condition  in  the  agreement  similar  to 
the  one  here  that,  'The  first  Installment  of 
the  unpaid  purchase  money,  therefore,  was 
not  "due"  and  payable  until  White  had  de- 
livered, not  only  a  deed,  but  one  clear  of 
incumbrances.  Until  both  of  these  condi- 
tions had  been  complied  with  the  defendant 
was  not  required  to  pay  the  money,  and  was 
in  no  default  In  not  paying  it.'  Even  in 
Blair's  Estate,  178  Pa.  582,  36  Atl.  179.  the 
authority  of  which  was  strongly  put  tv  re 
me  by  the  petitioning  counsel,  it  will  be 
seen,  upon  examination  of  tbe  facts,  that  the 
money  upon  which  Interest  was  charged 
from  October  17,  1887,  was  due  and  payable 
on  that  date  by  the  contract  and  the  vendee, 
whose  bill  It  was  for  performance,  wished 
to  evade  It  for  the  equitable  considerations 
therein  discussed,  but  which  were  adjudged 
untenable.  The  present  contract  it  has  beeti 
expressly  decided  by  Judgment  on  appeal* 
belongs  to  this  class.  Howell  v.  Northamp- 
ton E.  B.  Co.,  211  Pa.  284,  60  Atl.  793. 

"The  defendant  has  been  in  undisturbed 
possession  of  this  land  since  August,  1902, 
has  constructed,  and  is  now  operating,  its 
railroad  over  it  and  thus  enjoyed  tbe  profits 
of  its  use  and  occupation  without  compensa- 
tion. But  this  is  not  so  inequitable  as  it 
seems  from  the  statement  of  the  fact  It 
was  put  into  immediate  possession,  not  un- 
lawfully nor  by  mere  acquiescence  of  the 
vendor,  but  by  virtue  of  the  contract  and 
the  use  of  it,  pending  a  conveyance  as  requir- 
ed, was  part  of  the  benefit  to  be  received 
for  the  consideration  then  named,  as  will  be 
seen  from  the  receipt  given  for  the  draft  of 
$1,000,  as  well  aa  from  the  written  agree- 
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ment  The  only  defanlt  about  the  ezecatlon 
of  the  deed  was  that  of  the  decedent.  Under 
these  circumstanceB  no  action  at  law  would 
lie  for  the  rents  and  profits,  or  use  and  oc- 
cupation. He  tendered  no  deed  at  all  until 
March  31,  1903.  The  objection  to  It  was 
not  caprldouB.  When  declined  because  the 
Incumbrance  of  the  highway  existed,  the 
Tendor  did  not  proceed  to  remove  it,  but 
filed  his  bill  In  equity  to  compel  the  defend- 
ant to  accept  it  with  this  defect  and  con- 
tinued the  litigation  through  the  appellate 
court,  where  it  did  not  reach  final  decision 
before  March  20,  1905.  I  do  not  Bay  thai, 
having  thus  made  an  election  of  remedy  with 
full  knowledge  of  the  facts,  there  is  none 
left  to  his  representatives  here,  in  the  ab- 
sence of  rescission  by  the  defendant,  but  they 
can  have  no  cause  of  complaint  on  behalf  of 
his  estate,  which  was  not  a  legal  grievance 
to  him  in  bis  own  lifetime. 

"The  expenses  of  this  protracted  litiga- 
tion to  the  defendant,  although  the  amount  Is 
not  shown,  must  have  fairly  equaled  or  ex- 
ceeded the  ground  rent  valuation  up  to  the 
time  of  his  death,  put  upon  the  occupancy  of 
the  land  by  the  vendor  in  his  agreement. 
While  counsel  fees  and  expenses  incurred  in 
a  suit  may  not  be  recovered  in  an  action 
at  law.  it  must  not  be  forgotten  that  specific 
performance  is.  decreed  only  as  a  matter  of 
grace,  and  a  strict  legal  right  is  not  .suffi- 
cient to  move  a  chancellor  If  it  will  be.  in- 
equitable or  unfair,  nor  without  indemnifica- 
tion for  a  losd  occasioned  by  the  acts  of  the 
plaintiff.  Waterman,  Spec.  Perf.  <  176.  This 
subject-matter  is  pleaded  as  a  defense  against 
the  prayer  of  the  bill. 

■<The  Incumbrance  was  lifted  on  June  12, 
1905,  and  the  decedent,  living  for  five  months 
afterward,  made  no  tender  of  conveyance. 
The  defendant  knew  of  the  vacation  of  the 
road;  but,  as  it  did  not  intend  to  rescind 
the  contract,  was  not  required  to  tender 
performance  on  its  own  behalf.  After  the 
decedent's  death  his  own  deed,  if  yet  in  ex- 
istence, would  have  conveyed  no  tltle<  Kar- 
mane  v.  Hoober,  3  Watts  &  S.  253.  But  his 
administrators  at  once,  or  after  short  delay 
incident  to  examination  of  his  business  pa- 
pers, could  have  made  proof  of  the  contract 
under  Act  March  31,  1792,  3  Smith's  Laws, 
p.  66  (1  Pnrd.  Dig.  738) ;  and,  as  the  defend- 
ant bad  always  pleaded  its  readiness  to  take 
the  title  when  clear  of  incumbrances  and 
pay  the  consideration,  conveyance  by  them 
under  an  order  of  court  would  have  been 
attended  by  no  material  loss.  Hagerty's 
Case,  4  Watts,  306 ;  Chess'  Appeal,  4  Pa.  52, 
45  Am.  Dec.  668.  The  defendant  was  still 
holding  possession  and  enjoying  the  profits 
pending  delivery  of  this  deed,  as  part  of  the 
consideration  of  the  decedent's  contract 
That  this  period  was  longer  or  shorter  than 
had  been  originally  anticipated  did  not  legal- 


ly affect  the  company.  The  complainants 
here  had  the  power  to  terminate  the  diffi- 
culty, but  took  no  steps  to  comply  with  the 
stipulated  conditions  for  conveyance  until 
7%  years  more  had  expired. 

"The  defendant  is  entitled  to  a  fee-simple 
deed,  pursuant  to  the  terms  of  the  agree- 
ment and  return  of  the  draft  for  which  it 
will  make  payment  in  bonds  of  the  North- 
ampton Railroad  Company,  guaranteed  as 
therein  specified,  of  the  par  value  of  $5,000, 
with  coupons  attached,  bearing  interest  from 
the  date  of  delivery  of  the  deed  and  draft 
The  plaintiffs  will  pay  the  costs.  Let  a  de- 
cree be  prepared  in  accordance  with  this 
opinion,  submitted  and  settled  sec.  reg." 

Argued  before  FELL,  BROWN,  MBSTRIB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Aaron  G<^dsmith,  for  apiwUants.  Edward 
J.  Fox.  and  James  W.  Fox,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  on 
the  opinion  of  the  learned  president  Judge 
of  the  orphans'  court 


(224Pa.  S91) 

BONNER  T.  JENNINGS. 

(Supreme  Court  of  Pennsylvania.     April  12, 
1909.) 

MUHICIPAI.  COBPOBATIONS  (fi  129*)— BOBOOQB 

SoutcrroR— Mode  of  Fiixino  Officb. 

A  borough  eiqployed  an  attorney  at  law 
for  one  year.  About  six  weeks  thereafter,  Act 
April  25,  1907  (P.  L.  103),  was  passed,  creat- 
ing the  office  of  borough  Bolicitor,  and  fixing 
his  term  for  three  years.  Held,  that  the  at- 
torney did  not  become,  at  the  end  of  his  em- 
ployment, borough  soliritor  without  an  elec- 
tion, and  an  ordinance  fixing  the  amount  of  his 
bond  was  not  an  equivalent  thereof. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  i  303;    Dec  Dig.  i 

Appeal  from  Oourt  of  Common  Pleas. 
Lackawanna  County. 

Quo  warranto  by  the  Commonwealth,  on 
the  relation  of  J.  H.  Bonner,  against  W.  A. 
Jennings.  Judgment  for  defendant  and 
plaintiff  appeals.     Affirmed. 

Newcomb,  J.,  of  the  court  below  filed  the 
following  opinion: 

"The  relator  asserts  title  to  the  office  of 
solicitor  for  the  borough  of  Old  Forge  In  this 
county.  The  writ  was  issued  at  his  Instance, 
for  the  purpose  of  ousting  the  defendant, 
who  is  alleged  to  be  unlawfully  holding  and 
exercising  the  office.  The  cause  being  at  Is- 
sue on  a  traverse  of  the  averments  of  rela- 
tor's petition,  it  was  submitted  to  the  court 
for  trial  without  a  Jury,  under  the  act  of 
April  22,  1874  (P.  L.  109),  and  its  supple- 
ments, by  stipulation  of  counsel  filed  May 
4th  instant  The  trial  thereupon  proceeded, 
and  from  the  evidence  I  find  the  following^ 
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"Findings  of  Fact 

"(1)  How  and  when  the  borough  of  Old 
Forge  was  created  is  not  shown.  The  case 
was  tried  on  the  assumption  that  before  the 
Inception  of  the  cause  It  had  been  organized 
under  the  general  borough  laws,  and  was 
governed  accordingly,  at  all  times  with  which 
the  case  is  concerned. 

"(2)  March  4,  1907,  being  the  first  Monday 
in  the  month,  the  annual  reorganization  of 
the  town  council  was  effected.  Among  other 
things,  action  was  then  taken  for  the  ap- 
pointment of  a  solicitor.  As  recorded  on  the 
minutes  the  action  was  as  follows:  "The 
nest  order  of  business  was  the  election  of 
borough  solicitor.  The  following  names  were 
presented:  John  H.  Bonner  and  W.  A. 
Jennings.  On  roll  call  the  following  voted 
for  J.  H.  Bonner  [The  names  follow].  For 
W.  A.  Jennings  [The  names  follow].  The  re- 
sult was  as  follows:  Bonner  7,  Jennings  3. 
John  Bonner  was  declared  the  borough  solic- 
itor for  the  ensuing  year.' 

"(3)  From  that  time  until  the  first  Mon- 
day of  March  this  year  the  relator  served 
as  the  attorney  or  solicitor  for  the  borougii. 
June  24,  1907,  action  was  talcen  with  respect 
to  his  salary.  The  minute  of  the  action  is 
as  follows:  'Motion  of  Patrick  Burke  that 
the  borough  solicitor's  salary  be  $350  a  year 
for  his  term.  Motion  carried.'  At  the  same 
meeting  action  was  taken  with  reference  to 
the  solicitor's  bond.  The  minute  Is  as  fol- 
lows: 'An  ordinance  fixing  the  borough  so- 
licitor's bond  at  $1,000  a  year  was  offered, 
and  passed  final  reading.'  The  minutes  of 
the  meeting  further  show  that  his  bond  In 
that  sum  was  accepted  and  filed. 

'X4)  The  ordinance  providing  for  the  bond 
was  recorded  on  the  ordinance  l>ook,  and  Is 
as  follows:  'An  ordinance  fixing  the  amount 
of  the  borough  solicitor's  bond  in  the  borough 
of  Old  Forge,  county  of  Lackawanna  and 
state  of  Pennsylvania.  Be  It  ordained  by 
the  council  of  Old  Forge,  and  it  Is  hereby 
enacted  by  authority  of  the  same,  that  in 
compliance  with  the  act  of  assembly  of  1907 
requiring  the  borough  solicitor  to  give  a 
bond  for  the  faithful  performance  of  his  du- 
ties the  same  be  fixed  at  one  thousand  dol- 
lars.' The  'act  of  assembly  of  1907'  therein 
referred  to  is  the  act  of  April  25,  1907  (P. 
L.  103). 

"(6)  This  act  is  entitled  a  supplement  to 
the  general  borough  act  of  April  3,  1831  (P. 
L.  320),  'providing  for  the  election  of  a  bor- 
ough solicitor,  fixing  bis  term  of  office,  and 
prescribing  his  duties,  and  authorizing  the 
town  council  to  fix  bis  compensation.'  Sec- 
tion 1  Is  as  follows:  That  the  town  council 
of  each  of  said  boroughs  on  the  first  Monday 
of  March,  1907,  or  as  soon  thereafter  as 
practicable,  may  elect,  by  a  vote  of  a  majori- 
ty of  the  members,  one  person,  learned  in 
the  law,  who  shall  be  styled  the  "borough 
solicitor,"  and  shall  serve  for  the  term  of 
three  years  from  the  first  Monday  of  March 


succeeding  his  election,  and  until  his  succes- 
sor shall  be  duly  qualified;  and  the  town 
council  shall  also  fix  the  compensation  he 
shall  be  allowed  for  said  term.  Vacancies 
In  said  office  shall  be  filled  by  the  town  coun- 
cil for  the  unexpired  term.  He  shall  give 
bond  to  the  corporation  with  two  or  more 
sufficient  sureties,  to  be  approved  by  the 
town  council.  In  such  sum  as  they  shall  by 
ordinance  direct,  conditioned,'  etc.  The  re- 
maining sections  relate  to  the  solicitor's  du- 
ties. 

"(6)  In  connection  with  the  record  of  the 
ordinance  of  June  24th  in  the  ordinance 
book  the  clerk  certified:  'That  the  forego- 
ing ordinance  was  given  to  the  burgess,  Ekl. 
Garvin,  at  least  ten  days  before  the  next  reg- 
ular meeting,  that  he  returned  the  same  to  the 
next  regular  meeting  without  his  signature 
or  his  veto.'  Under  the  clerk's  testimony 
it  could  be  found  that  in  respect  to  the  ac- 
tion of  the  burgess  the  certificate  Is  inac- 
curate, and  thus  the  validity  of  the  ordi- 
nance might  be  open  to  question.  As  the 
point  Is  not  essential  to  the  proper  disposi- 
tion of  the  case,  we  do  not  at  this  time  un- 
dertake to  decide  It. 

"(7)  At  the  reorganization  of  the  council 
the  first  Monday  of  March  this  year,  the  de- 
fendant was  appointed  borough  solicitor  for 
one  year,  and  from  that  time  has  been  acting 
and  recognized  as  such  although  be  gave  no 
bond ;  none  being  required  by  the  council. 
At  the  meeting  of  March  23d  action  was  tak- 
en with  reference  to  his  salary,  as  shown 
by  the  following  minute:  'Motion  of  Hap- 
good  that  the  rest  of  the  officers  receive  the 
same  salary  as  last  year,  the  officers  being 
clerk,  treasurer,  solicitor  and  Janitor.  Mo- 
tion carried.' 

"(8)  Excepting  the  ordinance  fixing  the 
amount  of  the  relator's  bond  in  June,  1907, 
no  action  appears  to  have  been  at  any  time 
taken  by  the  council  with  reference  to  the 
act  of  April  25,  1907. 

"The  defendant  presented  several  requests 
for  findings  of  fact;  but,  as  they  are  sub- 
stantially covered  by  the  foregoing  findings, 
they  need  not  be  specifically  answered. 

"As  applicable  to  the  facts  I  state  the  fol- 
lowing: 

"Conclusions  of  Law. 

"(1)  At  the  time  of  relator's  appointment 
the  office  of  borough  solicitor  did  not  exist. 
His  election  was  nothing  more  or  less  than 
an  employment,  the  term  of  which  expired 
by  limitation  on  the  first  Monday  of  March, 
1908. 

"(2)  The  subsequent  attempt  to  change 
the  character  of  bis  appointment  by  merely 
requiring  a  bond,  In  accordance  with  the  act 
of  April  23,  1907  (P.  L.  103),  was  of  no  ef- 
fect. 

"(3)  Hence  the  relator  never  took  title  to 
the  office  in  question,  and  for  that  reason 
cannot  recover  possession. 
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"(4)  Whether  defendant  has  any  title  to 
the  office  Is  at  least  questionable.  But  that 
need  not  now  be  decided,  as  the  relator  must 
recover,  if  at  all,  on  the  strength  of  his  own 
title. 

"(5)  Judgment  should  accordingly  I>e  en- 
tered for  defendant,  with  costs. 

'^be  defendant  presented  certain  requests 
for  conclusions  of  law,  which  are  practically 
covered  by  the  foregoing,  and  more  specific 
answers  are  deemed  unnecessary. 

"Discussion. 

"Prior  to  the  act  of  April  25,  1907,  there 
was  no  express  legislative  authority  for  the 
election  of  a  borough  solicitor.  There  was 
no  statute  either  creating  or  recognizing 
such  office.  That  the  town  council  was  cloth- 
ed with  implied  power  to  employ  an  attorney 
by  the  year,  if  in  its  discretion  It  saw  fit, 
has  never  been  doubted,  and,  indeed,  would 
hardly  seem  to  admit  of  a  doubt.  That, 
bowever,  will  not  sustain  the  theory  that  the 
attorney  so  appointed  became  a  public  offi- 
cial, and  his  position  a  public  office.  Such 
office  can  only  be  created  by  the  Legislature 
or  by  municipal  action  in  pursuance  of  ex- 
press legislative  anthority.  When  the  relat- 
or was  appointed  in  March,  1907,  be  was  at 
liberty  to  accept  or  reject  an  employment 
tendered  him  by  the  borough.  Having  ac- 
cepted, he  took  it  with  the  limitations  annex- 
ed, namely,  for  the  term  of  one  year.  That 
fixed  the  status  of  the  parties  to  the  appoint- 
ment The  status  was  not  changed  by  the 
act  of  April  25,  1907.  It  may^  at  least  for 
the  purpose  of  this  case,  be  assumed  that 
the  effect  of  the  act  was  to  create  the  office 
of  borough  solicitor  with  a  tenure  of  three 
years.  The  office,  however,  could  only  be 
filled  by  an  election  In  pursuance  of  the  act. 
That  did  not  pretend  to  make  the  borough 
attorney  the  incumbent  of  the  newly  creat- 
ed office.  Neither  does  it  purport  to  give  the 
town  council- power  to  make  blm  the  incum- 
bent otherwise  than  by  election.  Such  elec- 
tion has  never  been  held,  unless  the  one  of 
this  year  could  be  so  construed,  which  we 
do  not  undertake  to  decide.  It  is  not  sound 
legal  reasoning  to  say  that  the  subsequent 
ordinance  requiring  a^bond  from  relator  and 
fixing  its  amount  was  equivalent  to  his  elec- 
tion under  the  act  Like  all  statutory  pro- 
ceedings, to  be  effective,  the  statute  must  be 
followed  with  substantial  strictness.  Here 
the  statute  was  not  in  existence  when  the 
relator  was  appointed  in  March,  1907.  There 
has  been  no  attempt  to  rescind  that  action, 
nor  to  proceed  with  another  election  until 
the  end  of  the  year  for^which  the  appoint- 
ment was  made.  Then  the  defendant  was 
elected.  '  If  the  case  turned  on  the  validity 
of  his  title,  a  different  Judgment  might  have 
to  be  rendered. 


"It  may  be  the  act  does  not  make  the  elec- 
tion of  a  solicitor  compulsory  on  the  bor- 
ough. But  there  is  ground  for  the  argument 
that  if  the  town  council  sees  fit  to  have  a 
solicitor,  they  must  now  elect  in  accordance 
with  the  act  The  defendant  is  confronted 
with  the  fact  that  there  was  no  attempt  In 
his  case  to  conform  to  the  statute,  but  his 
appointment  was  apparently  made  on  the 
theory  that  it  is  optional  with  the  borough 
whether  to  elect  according  to  the  act  or  to 
appoint  an  attorney  from  year  to  year  as 
heretofore.  While  we  may  have  power  to 
pass  on  the  defendant's  title,  and,  if  neither 
party  is  found  to  have  title,  to  declare  the 
office  vacant  we  do  not  think  the  case  la 
of  such  character  as  to  call  for  that  and  it 
is  accordingly  decided  against  the  relator  on 
the  want  of  title  in  him.  We  cannot  see  how 
he  has  any -standing  to  claim  an  office  which 
did  not  exist  at  the  time  of  his  appointment 
especially  In  view  of  the  Jlmitation  of  his 
term  of  service  to  'the  ensuing  year.' 

'^Let  Judgment  be  entered  for  the  defend- 
ant, with  costs,  unless  exceptions  be  filed 
within  30  days  after  notice  to  the  parties  or 
their  respective  attorneys,  which  is  to  be 
forthwith  served  by  the  prothonotary  or  his 
clerk,  as  provided  by  the  act  of  April  22, 1874 
(P.  L.  109)." 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  A.  Vosburg  and  Chas.  W.  Dawson,  for 
appellant.  M.  J.  Martin  and  Robt  J.  Mur- 
ray, for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  Judge  Newcomb. 


(224  Pa.  S7t) 

PELLIO  T.  BULLS  HEAD  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

COBPOBATIONS  ($  186*)— Fbatjd  bt  Dibectobs 
— PuBCHASE  OF  Stock  by  Dibbctobs— Can- 
cellation. 

A  stockholder  was  induced  by  the  fraudu- 
lent representations  of  the  officers  of  the  corpo- 
ration to  sell  his  stock  to  the  company  for  much 
less  than  its  real  value.  Held,  that  equity 
would  direct  a  reasBignment  on  repayment  of  the 
price,  but  will  not  in  the  same  snit  order  an  ac- 
counting and  a  repayment  of  the  money  fraud- 
ulently taken  from  the  company  by  its  officen 
under  the  guise  of  salary. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  695-701 ;  Dec  Dig.  i  186.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Bill  by  John  W.  PelUo  against  the  Bulls 
Head  Coal  Company  and  David  J.  White- 
ford.  From  the  decree,  defendant  appeals, 
and  plaintiff  flies  cross-appeal.  Affirmed, 
and  cross-appeal  dismissed. 
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Edwards,  P.  7.,  filed  the  following  opin- 
ion In  tlie  court  below: 

"Findings  of  Pact 

"(1)  The  Bulls  Head  Coal  Company  was 
organized  and  Incorporated  In  January,  1901, 
for  the  purpose  of  mining  coal  in  the  city 
of  Scranton.  The  authorized  capital  stock 
was  $25,000,  divided  into  2S0  shares  each 
of  the  par  value  of  $100.  The  evidence 
shows  that  $22,500  of  the  stock  was  Issued, 
and  that  some  time  after  the  organization 
of  the  company  the  stock  was  held  aa  fol- 
lows: 

Charles  A.  Burr 100  shares. 

David  J.  Whiteford 90  shares. 

William  M.  Whiteford. 10  shares. 

W.  B.  Stibbs 10  shares. 

Ira  T.  Brown 6  shares. 

Eugene  F.  Marsh 5  shares. 

J.  W.  Pellio  (plaintiff) 5  shares. 

"(2)  The  company  after  Its  Incorporation 
proceeded  to  mine  coal.  Charles  A.  Burr 
was  president  of  the  company,  and  David 
J.  Whiteford  was  secretary  and  treasurer. 
The  company  had  directors — Burr,  William 
M.  Whiteford,  David  J.  Whiteford,  Marsh, 
and  Pellio — but  the  business  of  the  compa- 
ny was  carried  on  in  a  very  informal  way, 
the  president  and  the  secretary  (Burr  and 
D.  J.  Whiteford)  being  in  charge  of  the  busi- 
ness and  conducting  it  as  they  saw  fit. 
There  were  no  stated  meetings  of  the  board 
of  directors  except  the  annual  meeting  held 
when  the  parties  met  as  stockholders.  Mr. 
Burr  died  in  June,  1004,  and  from  that  time 
to  September,  1906,  the  business  of  the  com- 
pany was  managed  by  David  J.  Whiteford, 
aided  in  an  informal  way  by  Mrs.  Burr  who 
became  the  owner  of  the  Burr  stock — 1(K) 
shares. 

"(3)  The  plaintiff  at  the  solicitation  of 
David  J.  Whiteford  sold  his  five  shares  of 
stock  to  the  Bulls  Head  Coal  Company  for 
the  sum  of  $1,000  on  August  17,  1906.  The 
plaintiff  himself  does  not  know  whether 
Whiteford  or  the  company  was  the  purchas- 
er, the  transfer  of  the  stock  certificate  hav- 
ing been  signed  In  blank;  but  the  evidence 
shows  that  the  stock  was  paid  for  with  the 
company's  check,  signed  by  Whiteford  as 
treasurer.  The  plaintiff,  claiming  that  fraud 
had  been  practiced  upon  him,  and  that  he 
had  been  deceived  as  to  the  financial  condi- 
tion of  the  company  and  as  to  the  value  of 
the  stock,  demanded  a  reassignment  of  his 
stock,  tendering  to  Whiteford,  and  through 
him  to  the  company,  on  March  18,  1907,  the 
sum  of  $1,000  and  interest  from  August  17, 
1906.  The  reassignment  of  the  Stock  was 
refused. 

"(4)  The  offer  to  buy  plaintiff's  stock  came 
from  Mr.  Bradbury,  who  was  acting  for  one 
or  both  of  defendants.  Before  agreeing  to 
sell  his  stock,  plaintiff  consulted  Whiteford 
as  to  the  condition  of  the  mine  and  the  value 
of  the  stock.  The  substance  of  the  Informa- 
tion g^iven  plaintiff  was  that  the  mine  was 


about  worked  ont  and  that  $300  would  be 
a  good  price  for  hU  stock.  This  informa- 
tion was  not  only  misleading,  it  was  false; 
and  the  evidence  pointing  to  this  conclnsion 
is  of  a  very  convincing  character,  as  will  be 
seen  from  our  next  finding. 

"(5)  The  mining  operation  carried  on  by 
the  defendant  company  was  a  small  one. 
When  the  operation  was  started,  the  itreal- 
dent  and  treasurer  each  bad  a  salary  of  $75 
per  month  as  compensation  for  managing 
the  affairs  of  the  company.  Some  time  aft- 
erwards these  two  officers  each  received 
$500  per  month.  Up  to  April,  1904,  Oxer 
had  drawn  from  the  treasury  of  the  compa- 
ny in  salaries  the  sum  of  $23,(XX).  In  April, 
1904,  the  salary  of  each  of  the  two  persons 
named  was  $1,000  per  month,  and  we  find 
that  the  sum  of  $49,000  was  paid  out  In 
this  way  from.  May,  1904,  to  July  10,  1906. 
The  $1,000  per  month  was  paid  to  Mr.  Burr 
a  month  or  two  before  he  died,  and  the  same 
sum  was  continued  to  bis  widow.  White- 
ford received  the  same  sum.  The  payment 
of  these  large  sums  in  the  guise  of  salaries 
was  without  the  authority  of  the  board  ot 
directors,  and  without  the  knowledge  of 
some  of  the  directors.  The  evidence  shows 
further  that  at  the  time  Whiteford  was  ar- 
ranging to  bny  plaintifrs  stock,  and,  when 
Whiteford  said  the  stock  was  worth  only 
$300,  the  company  had  a  large  amount  of 
cash  in  the  treasury;  that  is,  on  July  31, 
1906,  the  cash  balance  was  $14,4g&01,  and 
on  August  81,  1906,  it  was  $13,278.38. 

"(6)  It  is  esUbllshed  by  the  evidence  that 
the  defendants,  one  or  the  other  of  them, 
purchased  the  stock  of  Mr.  Marsh,  five 
shares,  and  that  an  effort  was  maae  to  bay 
the  stock  of  Ira  T.  Brown,  five  shares,  from 
the  executor  of  Brown,  through  Mr.  Reyn- 
olds, attorney  for  the  estate.  Whiteford 
made  the  same  kind  of  representations  to 
Mr.  Marsh  and  .>ur.  Reynolds  that  he  had 
made  to  the  plaintiff.  He  said  that  the  prop- 
erty of  the  company  was  exhausted,  and 
that  the  assets  of  the  company  consisted  of 
some  old  mine  cars,  some  mine  mules,  and 
some  worn-out  machinery.  There  seems  to 
have  been  a  systematic  effort  on  the  part  of 
the  defendant  Whiteford  to  buy  out  the 
small  stockholders  at  as  low  a  price  as  pos- 
sible, and,  to  accomplish  this  purpose,  that 
the  property  was,  to  say  the  least,  unduly 
depreciated  and  the  actual  condition  of  the 
company  concealed.  Nothing  was  said  as  to 
the  distribution  of  $49,000  In  salaries  In 
about  two  years  to  two  of  the  otflcers  of 
the  company  without  authority  of  law. 

"(7)  It  Is  not  necessary  for  us  to  ascertain 
the  precise  value  of  plalntlCTs  stock  when  he 
sold  It  to  the  company.  It  is  suffloient  to 
state  that  the  value  of  the  stock  was  much  In 
excess  of  the.  amount  paid  for  It,  and  that 
the  plaintiff  was  induced  to  part  with  his 
stock  by  means  of  false  representations  made 
by  the  defendant  who  was  acting  In  his  owu 
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Intereat  and  in  the  Interest  of  tbe  other  large 
stockholder. 

"(9  About  November,  1906,  David  Spruka 
became  interested  In  the  Bulls  Head  Goal 
Company.  He  bought  100  shares  of  stock 
from  the  Burr  estate,  paying;  $15,000  for 
Oieffl,  5  shares  from  B.  F.  Marsh,  and  S 
(haies  from  the  Brown  estate.  For  the  110 
shares  he  paid  altogether  over  $19,000.  He 
knew  that  the  company  had  purchased  the 
plalntlfTs  five  shares,  because  he  saw  the  cer- 
tiflcate  of  stock,  marked  'Canceled'  in  the 
treasury.  Spruks  reorganized  tbe  company  in 
the  sense  that  the  company  had  new  stock- 
holders, a  new  board  of  directors  and  new  of- 
ficers, and  the  company  continued  to  mine 
coaL  Tbe  company,  as  a  corporation,  was 
the  same. 

"(9)  When  Spruks  and  bis  fellow  stock- 
holders took  charge  of  the  company,  the  mon- 
ey in  the  treasury  was  a  part  of  the  assets. 
Tbe  new  stockholders  had  tbe  benefit  of  all 
the  assets,  and  -  the  testimony  of  Spruks  Is 
that  there  was  about  $13,000  In  tbe  treasury. 

"(10)  I  can  find  no  laches  on  the  part  of 
the  plaintiff  in  the  assertion  of  Iiis  rights. 
As  soon  as  be  discovered  the  unlawful  acts 
of  tbe  oflBcers  of  tbe  company,  be  proceeded 
with  reasonable  diligence  to  secure  a  reas- 
signment of  bis  stock. 

"Conclusions  of  Law. 

"The  only  question  that  can  be  considered 
In  this  case  Is  tbe  right  of  tbe  plalntift  to  a 
return  of  his  stock  to  him  on  payment  to 
the  company  of  the  sum  tendered  to  it  on 
March  18,  1907.  Having  found  as  a  matter 
of  fact  that  plaintiff  was  deceived  by  an  of- 
ficer of  the  company  as  to  the  value  of  the 
stock, '  and  that  an  Intentional  fraud  was 
committed  by  tbe  company  upon  the  plaintiff, 
I  have  no  hesitation  in  concluding  that  the 
plaintiff  is  entitled  to  a  reassignment  of  his 
stock.  Plaintiff's  counsel  claims  that  the 
court  has  the  power  In  tbe  present  case  to  in- 
quire into  the  business  of  tbe  company,  to 
order  an  accounting,  and  to  compel  the  re- 
payment Into  tbe  company's  treasury  of  the 
large  sums  of  money  fraudulently  taken 
therefrom  under  the  guise  of  salaries.  This 
position  Is  untenable.  These  questions  may 
arise  as  soon  as  tbe  plaintiff  becomes  again 
a  stockholder.  The  defendant  company  at 
the  instance  of  a  stockholder  may  be  com- 
pelled to  take  legal  measures  to  recover  mon- 
eys unlawfully  appropriated  by  Its  officers; 
and  on  the  failure  of  the  company  to  do  so, 
after  notice,  a  stockholder  possibly  may  do 
so.    But  this  questlou  Is  not  before  us  now. 

"The  prayer  of  tbe  plaintiff  for  such  re- 
Uef  Is  denied." 

The  final  decree  was  as  follows:  "Now, 
September  22,  1908,  this  cause  came  on  to 
be  heard,  and  was  argued  by  counsel,  and  on 
consideration  thereof,  It  Is  ordered,  adjudg- 
ed and  decreed  as  follows :    (1)  That  the  Bulls 


Head  Coal  Company,  through  its  proper  of- 
ficers. Is  directed  and  commanded  to  trans- 
fer and  reassign  or  issue  to  John  W.  PelUo 
five  shares  of  the  capital  stock  of  said  com- 
pany cKslgned  or  surrendered  to  said  com- 
pany ti/  the  plaintiff  on  August  17,  1906,  on 
the  payment  by  tbe  plaintiff  to  said  com- 
pany of  $1,000,  with  interest  from  August 
17,  1906,  to  Marcb  18,  1907.  A  decree  is 
refused  against  said  David  J.  Whiteford; '  (2f 
An  injunction  Is  awarded  against  the  Bulls 
Head  Goal  Company,  restraining  said  con»- 
pany  and  its  ofDcers  from  selling,  transfer- 
ring, or  Issuing  the  five  shares  of  stock  afore- 
said to  any  other  person  than  tbe  j>lalntlff. 
Bond  required  in  the  sum  of  $500.  (3)  The 
Bulls  Head  Coal  Gompany,  defendant.  Is  dl-, 
reeled  to  pay  the  costs  of  these  proceedings.'* , 
Argued  before  FELL,  BROWN,  POTTEB, 
EliKIN,  and  STBWART,  JJ. 

0.  Comegys  and  L  H.  Burns,  for  the  Bulls 
Head  Coal  Gompany.  Samuel  B.  Price,  for. 
John  W.  Pelllo. 

PER  CURIAM.    The  decree  directing  the' 
issue  of  shares  of  stock  to  the  plaintiff  is, 
affirmed,  and  bis  croSs-appeal  is  dismissed, 
on  the  findings  of  fact  and  conclusions  of  law 
by  the  learned  Judge  of  the  common  pleas. 


(224  Pa.  2(3) 

McCABE  et  aL  v.  WATT  et  al. 

(Supreme  Court  of  Pennsylvania.     March  29^ 
1900.) 

1.  iNJXTNCTIOir  (I  6*)  —  Makdatobt  Irjxtko-." 

TION. 

A  mandatory  Injunction  should  only  be 
applied  when  le^al  rigata  are  unlawfully  InvaA- 
ea,  or  legal  duties  wantonly  neglected. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  4;  Dec.  Dig.  8  B.»] 

2.  Injunction  (g  21»)-T-MAjrDAT0BT  Ihjuno- 

TION — BtTKNING  MlNX. 

A  mandatory  injunction  will  not  be  grant- 
ed against  the  lessee  of  a  burning  mine  at  the 
instance  of  a  city  within  whose  limits  it  Is  sit-' 
uated  where  defendant  has  tried  for  a  year  and 
a  half  to  put  out  the  fire,  and  In  so  doing  bfcs 
spent  a  sum  equal  to  its  entire  capital  stock.  ., 
[EM.  Note.— For  other  cases,  see  Injunction,; 
Dec.  Dig.  J  21.»] 

3.  NniSANCB  (§  61*)— Abateuekt— Defensei. 

A  mine  within  tbe  limits  of  a  city  and' 
which  is  being  consumed  by  a  fire  which  baa' 
existed  for  two  or  three  years,  and  which  haS' 
got  beyond  tbe  control  of  tbe  lessee  who  has. 
expended  its  entire  capital  stock  in  an  effort  to 
extinguish  it.  Is  not  a  legal  nuisance  which  the 
lessee  can  be  ordered  to  abate. 

[Ed.   Note.— For  other  cases,   see   Nuisance,' 
Dec.  Dig.  S  61.*] 

4.  Injunction  (§  21*)— Mardatobt  liwuwo-: 

XION— SOFEBVIBION. 

Where  the  extinguishment  of  a  fire  in  a 
burning  mine  within  the  limits  of  a  city  would'' 
require  expenditure  of  about  $75,000,  tlie  em-' 
ployment  and  supervision  of  a  large  force  of 
men  for  a  long  time,  and  necessitate  employ- 
ment of  skilled  men  to  direct  the  work,  involv-. 
ing  labor  from  day  to  day  for  an  indefinite  pe-' 
rlod,  mandatory  injunction  would  not  be  grant-' 
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ed  -to  compel  eztingnlshment  because  requiring 
to«  great  amount  of  supervision  by  ttie  court. 
[Ed.  Note. — For  otiier  eases,  see  Injunction, 
Dec  Dig.  i  21.»] 

5.  l^NES  AND  Minerals  (i  106*)— Cobpoba- 

TIONS— MaINTENANCB  OF  NUISANCE. 

A  corporation  lessee  of  a  mine  in  which  was 
a  continuing  fire  alleged  to  constitute  a  nni- 
atiice  could  at  most  only  be  compelled  to  use  its 
corporate  assets  and  funds  in  an  effort  to  put 
qu't  the  fire,  and,  this  having  been  done,  a  court 
of  equity  would  not  compel  it  to  do  more. 

[EU.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  J  106.*J 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Bill  by-  John  McCabe  and  others  against 
W.  W.  Watt  and  the  Finn  Coal  Company. 
From  a  decree  awarding  a  mandatory  In- 
junction, defendant  Finn  Coal  Company  ap- 
peals.   Reversed. 

The  conrt  below  In  an  opinion  by  Ed- 
wards, P.  J.,  entered  the  following  final 
decree: 

"This  cause  came  on  to  be  beard  at  a 
regular  term  of  equity  court,  and  was  ar- 
gued by  counsel,  and  upon  consideration 
thereof  It  Is  ordered,  adjudged,  and  decreed 
as  follows: 

"(1)  The  bill  of  complaint  Is  hereby  dis- 
missed as  to  W.  W.  Watt,  one  of  the  de- 
fendants. 

"(2)  A  mandatory  injunction  Is  directed 
to  be  Issued  against  the  Finn  Coal  Company, 
the  other  defendant,  commanding  the  said 
the  Finn  Coal  Company  to  extinguish  and 
suppress  the  fire  and  to  abate  the  nuisance 
described  in  plaintiffs'  bill. 

"(3)  The  said  the  Finn  Coal  Company  Is 
ordered  to  pay  the  costs  of  the  case." 

Argued  before  FEa,L,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

M.  J.  Martin  and  R.  W.  Rymer,  for  ap- 
pellant A.  A.  Vosburg,  L  H.  Burns,  R.  D. 
Stuart^  Cramer  &  Horton,  and  O.  W.  Daw- 
son, for  appellee. 

ELKIN,  3.  A  mandatory  Injunction  Is  a 
proper  remedy  in  a  proper  case,  and  may 
He  to  compel  the  abatement  of  a  nuisance 
In  some  Instances.  No  one  questions  tbe 
power  of  a  court  of  equity  to  afford  the  re- 
lief intended  to  be  secured  by  the  interposi- 
tion of  this  strong  arm  of  the  law  if  the 
facts  warrant  the  application  of  such  a 
remedy.  It  is  an  extreme  remedy,  and 
should  only  be  applied  when  legal  rights  are 
unlawfully  Invaded  or  legal  duties  are  will- 
fully or  wantonly  neglected.  This  should 
be  the  controlling  thought  in  the  mind  of  a 
chancellor  in  the  consideration  of  the  re- 
q>ectlve  rights  and  duties  of  the  parties  in 
a  proceeding  where  a  bill  is  filed  praying 
for  such  relief.  Hence  the  record  presented 
on  this  appeal  must  be  examined  to  ascer- 
tain whether  under  tbe  facts  found  and  not 
disputed  snch  a  case  is  made  out  as  to  war- 


rant a  court  in  issuing  its  mandate  to  re- 
move the  destructive  agency. 

A  coal  mine  fire  was  started  in  1902,  when 
Barton  was  the  lessee,  by  dumping  'hot 
ashes  and  cinders  into  the  opening  or  depres- 
sion Of  the  sqrface  near  tbe  engine  room. 
Tbe  smouldering  ashes  ignited  some  refuse 
matter,  and  the  fire  gradually  spread  until 
it  came  in  contact  with  an  old  culm  bank. 
Tbe  fire  at  first  was  scarcely  noticed,  and 
no  danger  was  apprehended  by  reason  of 
it  In  Juiy,  1903,  appellant  became  the 
owner  and  operator  oi  the  mine.  Barton, 
who  was  tbe  owner  at  tbe  time  the  fire 
started,  sold  out  and  retired  from  the  busi- 
ness. It  is  apparent  that  at  tne  time  appel- 
lant purchased  the  mine  and  property  the 
smouldering  fire  was  either  unnoticed  or 
not  considered  serious  because  it  cannot  be 
assumed  that  any  company  would  be  willing 
to  invest  large  sums  of  money  in  a  property 
being  consumed  biy  fire.  It  was  not  until 
1804  that  the  fire  began  to  spread  and  to  as- 
pi'ine  n  somewhat  serious  aspect.  liater  it 
developed  into  a  dangerous  mine  fire  and 
now  covers  an  area  of  many  acres,  and 
buuws  uu  signs  of  abating.  In  1905  the 
lessee  adopted  such  measures  as  were  deem- 
ed sufficient  to  extinguish  the  fire,  but  these 
efforts  were  unavailing.  In  the  summer  of 
1906  the  lessors  contributed  $2,000  for  the 
purpose,  and  the  appellant  consulted  a  min- 
ing engineer  as  to  the  best  means  of  put- 
ting out  the  fire,  or  of  confining  it  within 
certain  limits.  A  plan  was  adopted,  and 
work  on  a  comprehensive  and  expensive 
scale  was  started  in  order  to  meet  the 
emergency  and  protect  the  mine  property 
which  was  being  destroyed  by  tbe  fire.  A 
large  force  of  men  was  employed  and  up- 
wards of  $35,000  were  expended  by  appel- 
lant on  this  work,  which  continued  for  about 
one  year  and  a  half,  whenit  was  abandoned. 
Tbe  fire  continued  to  spread,  and  has  now 
reached  such  proportions  as  to  menace  tbe 
health  and  property  of  adjacent  owners. 
It  should  be  observed  that  all  of  these  things 
have  happened  within  the  municipal  limits 
of  the  city  of  Carbondale.  The  complain- 
ants now  ask  a  court  of  equity  to  compel 
appellant  to  do  under  its  decree  what  it 
has  failed  to  do  after  a  year  and  a  half  of 
continuous  effort  and  the  expenditure  of  an 
amount  of  money  equal  to  its  entire  capital- 
ization. This,  too,  In  the  face  of  the  fact 
that  appellees  have  stood  Idly  by  and  done 
nothing  while  the  property  of  appellant  was 
being  destroyed  by  a  consuming  fire  beyond 
its  ability  to  control,  and  in  Its  efforts  to 
do  so  has  become  Insolvent  Under  these 
circumstances,  it  must  now  be  determined 
whether  the  decree  of  the  court  below  direct- 
ing a  mandatory  injunction  to  issue  should 
be  affirmed.  After  careful  consideration, 
we  have  concluded  it  snould  not  be. 

There  are  four  reasons,  why  the  decree 
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entered  In  the  conrt  below  should  not  be 
affirmed,  any  one  of  which  should  be  per- 
gaasive  and  all  of  which  are  conclusive. 
First.  The  injunction  is  asked  for  and  al- 
lowed on  the  ground  that  appellant  Is  main- 
taining a  nuisance  by  failure  to  put  out 
the  fire.  This  la  a  misapprehension  of  the 
situation.  It  is  a  nuisance  only  in  the 
sense  that  It  is  working  hurt  and  damage. 
In  this  sense  any  building  on  Are  would  be 
a  nuisance.  How  can  appellant  be  said 
to  be  maintaining  a  nuisance  when  it  has 
expended  Its  entire  capital  stock  In  an  effort 
to  abate  it?  If  the  fire  ever  was  a  nuisance 
in  the  legal  sense,  it  has  long  ago  spread 
beyond  any  such  limitation,  and  should  now 
be  r^arded  and  treated  as  a  public  enemy. 
The  common  Interests  of  all  citizens  should 
be  united  in  an  effort  to  subdue  It  Second. 
To  warrant  the  granting  of  a  mandatory 
injunction  it  must  clearly  appear  that  the 
legal  rights  of  the  complaining  party  are 
being  Invaded,  or  that  the  legal  duties  of 
the  party  against  whom  the  writ  is  directed 
hare  been  willfully  and  wantonly  disregard- 
ed to  the  prejudice  of  the  complainants. 
In  the  proceeding  at  bar  we  have  to  deal 
with  the  latter  proposition.  The  proof  does 
not  measure  up  to  this  standard.  It  does 
not  clearly  appear  that  appellant  has  will- 
fully and  wantonly  neglected  or  refused' to 
perform  its  duty,  but,  on  the  other  band, 
the  whole  record  shows  diligent  and  persist- 
ent effort  to  cope  with  the  situation.  This 
appellant  stands  before  the  court  with  its 
PToi>erty  burned  or  burning,  Its  assets  all 
consumed,  and  Its  treasury  exhausted  by 
the  efforts  made  to  control  the  Are.  How 
can  it  be  said  under  these  circumstances 
that  there  has  been  any  such  clear  failure 
or  neglect  of  duty  as  th^  law  requires  to 
sustain  a  writ  of  mandatory  Injunction? 
Third.  A  mandatory  injunction  should  never 
be  granted  when  its  enforcement  will  re- 
quire too  great  an  amount  of  supervision 
by  the  court  It  needs  no  citation  of  au- 
thorities to  sustain  this  proposition.  It  Is 
a  fundamental  principle  and  of  general  ap- 
plication In  this  and  other  Jurisdictions. 
The  principle  is  conceded,  but  Its  applica- 
tion is  denied  In  this  proceeding.  A  state- 
ment of  the  facts  is  the  best  answer  to  this 
position.  The  enforcement  of  the  decree 
entered  in  the  court  below  will  necessitate, 
according  to. the  evidence,  the  expenditure 
of  $75,000.  it  will  require  the  employment 
and  supepvislon  of  a  large  force  of  men  for 
a  long  period  of  time.  Skillful  and  experi- 
enced men  must  be  employed  to  direct  the 
work,  all  of  which  involves  the  doing  of 
somethbig  from  day  to  day  for  an  indefinite 
period,  and  this  is  what  the  courts  have  said 
■  will  not  be  undertaken  in  the  enforcement 
of  their  decrees,  and.  If  foreseen,  no  such  de- 
cree will  be  entered.  Fourth.  The  decree  en- 
tered in  the  court  below  Is  against  the  corpo- 


ration, and,  80  far  as  1b  disclosed  by  this  rec- 
ord, neither  the  officers  nor  the  stucKiiolders 
can  be  subjected  to  any  individual  liability. 
At  most,  the  corporation  could  only  be  com- 
pelled to  use  Its  corporate  assets  and  funds 
in  an  effort  to  put  out  the  fire,  and.  the  testi- 
mony shows  that  this  has  already  been  done. 
Under  these  circumstiances  a  court  of  equity 
will  not  compel  It  to  do  more. 

Decree  reversed.  Injunction  dissolved,  and 
bill  dismissed,  at  cost  of  appellees. 


(224  Pa.  m) 

McCABB  et  al.  v.  WATT  et  al. 

(Supr6me  Court  of  PenDsylTaoia.     March  29, 
1909.) 

Nuisance  (}  82*)  — Publio  Ntjisahcb  —  tw- 

JUNCTION— BUBNINO    MINE. 

Where  a  burning  coal  mine  threatens  a  city 
within  whose  limits  it  is  situated,  the  owner  of 
the  surface,  in  no  way  responsible  for  the  fire, 
cannot  be  compelled  by  injunction  to  take  meas- 
ures at  bis  own  ezpense  to  eztingulab  the  fire. 
[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  i  82.»] 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Bill  by  John  McCabe  and  others  against 
W.  W.  Watt  and  the  Finn  Coal  Company. 
From  a  decree  dismissing  the  bill,  plaiutifb 
appeal.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRBS- 
ZAT,  POTTER,  ELKIN,  and  STEWART,  JJ. 

A.  A.  Vosburg,  I.  H.  Bums,  R.  D.  Stuartj 
Gramer  &  Norton,  and  C.  W.  Dawson,  for  ap- 
pellants. H.  A.  Knapp  and  O'Brien  &  Kelly, 
for  appellees. 

ELKIN,  3.  What  was  said  in  the  opinion, 
filed  in  the  appeal  of  Finn  Coal  Company 
(at  No.  25,  January  term,  1909)  73  Atl.  453, 
applies  generally  to  this  case.  In  addition,  it. 
may  be  said  that  the  appellee  Watt  Is  not  at 
fault  He  did  not  start  the  Are  and  is  in  no 
way  responsible  for  its  burning.  He,  an 
owner  of  the  surface,  in  common  with  other 
adjacent  owners  of  the  soil,  may  and  no 
doubt  will  suffer  great  loss  on  account  of 
the  burning  coal  stratum.  But  what  has  he 
done  or  left  undone  to  be  subjected  to  the 
burdens  imposed  by  a  mandatory  injunc- 
tion? Nothing.  No  one  would  seriously  con- 
tend that  a  mandatory  injunction  should  be 
Issued  against  an  adjacent  owner  under  the 
circumstances  of  this  case,  and  we  do  not 
see  why  a  distinction  should  be  made  and  a 
different  rule  applied  as  to  the  owner  of  the 
superincumbent  strata  who  Is  without  fault 
and  owes  no  duty  to  appellants  except  that 
in  the  use  and  enjoyment  of  his  own  prop- 
erty he  must  not  willfully  and  wantonly  do 
injury  to  his  neighbors.  There  is  nothing 
in  this  proceeding  to  bring  appellee  within 
the  rule  of  willful  and  wanton  negligence,-, 
nor  Is  there  anything  to  sustain  a  writ  of 
mandatory  injunction  against  him.     If  the 
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Uvea  and  property  of  die  dtizeiu  of  Carbon* 
dale  are  menaced  by  the  burning  coal  mine 
and  the  efforts  of  the  owner  are  nnavalUns 
to  extinguish  the  Are,  the  municipality  should 
take  hold  of  the  situation  with  a  strong  hand, 
and  abate  the  so-called  nuisance  Just  as  it 
would  stop  the  flames  of- a  surface  conflagra- 
tion. The  right  to  protect  In  such  an  emer- 
gency Is  not  limited  by  the  location  of  the 
deetnictlT'e  agency,  and  the  power  of  the 
municipality  to  act  Is  the  same  whether  the 
fire  Is  in  the  cellar,  or  upon  the  roof,  or 
above  or  below  the  surface  of  the  ground. 
This  fire  has  reached  the  public  enemy  stage, 
and  it  should  be  so  regarded  and  treated  by 
the  public  authorities.  To  hold  that  a  state 
or  county  or  other  municipal  division,  each 
or  all  of  them,  cannot  provide  protection  to 
the  lives  and  property  of  citizens  threatened 
with  destruction  by  fire,  would  be  to  place 
the  seal  of  impotency  on  governmental  func- 
tions, and  to  deny  that  protection  the  law 
should  afford  an  enlightened  people.  To 
fiddle  on  broker  strings  while  Rome  is  burn- 
ing is  not  in  keepi'  g  with  the  spirit  and 
pArpose  of  the  present  generation. 
Appeal  dismissed,  at  cost  of  appellants. 

(114  Pa.  t86) 

DAT  ▼.  ALLEN  et  aL 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

JijnOMENT    (8    503*)  —  COLLATKBAI.    ATTACK  — 

Obounds. 

Where  a  bill  of  partition,  filed  under  the 
eiiuity  rules  of  1865,  was  indorsed  by  all  the  par- 
ties defendant,  admitting  service  and  consenting 
to  a  decree  pro  confesso  and  the  appointment  of 
a  master,  the  decree  cannot  be  subsequently  at- 
tacked on  the  around  that  the  bill  was  not  print- 
ad  when  served,  or  that  it  did  not  set  forth  the 
i|iterest  of  the  parties,  and  that  an  unprinted 
amendment  containing  more  than  100  words  was 
filed  and  not  served  in  violation  of  the  rales. 

lEA,  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  {  503.»] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
oming County. 

'  BUI  by  John  P.  Day  against  F.  B.  Allen 
and  €>eorge  Boblnson.  Jildgment  for  defend- 
alits.    Plaintiff  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Ernest  K.  Little  and  H.  S.  Harding,  for 
appellant.  James  Wilson  Piatt  and  Joseph 
Wood  Piatt,  for  appellees. 

PER  CURIAM.  This  was  an  ejectment 
to  recover  an  undivided  Interest  In  land  sold 
under  proceedings  in  partition,  instituted  in 
1883.  The  defendant  was  the  grantee  of  the 
purchaser  at  the  master's  sale.  Before  the 
proceedings  were  begun,  the  plaintiff  had 
been  adjudged  a  lunatic  and  his  estate  was 
Im  the  hands  of  bis  committee,  who  repre- 
sented his  Interest  in  the  partition.    The  case 


was  tried  by  the  court  without  a  Jury.  It 
appears  from  the  facts  found  by  the  court 
that  on  the  plaintiff's  restoration  to  reason 
he  took  possession  of  his  property,  settled 
with  his  committee,  and  has  since  exercised 
exclusive  ownership  In  respect  to  the  land 
allotted  to  bis  committee  in  the  partition; 
that  "he  has  not  reconveyed,  nor  repaid,  nor 
restored,  nor  offered  to  do  so" ;  and  that 
"in  the  ejectment  he  Tirtnally  asks  that  the 
partition  be  Ignored  so  far  as  it  operated 
to  transfer  his  interest  to  his  coheirs,  while 
it  is  sustained  so  far  as  it  operated  to  trans- 
fer their  interest  to  bim." 

The  plaintiff  sought  to  recover  on  the 
ground  that  the  partition  was  void  because  of 
irregularities  in  the  proceeding.  The  Irregu- 
laritiee  pointed  out  were  the  failure  to  com- 
ply strictly  with  the  equity  rules  of  1885. 
then  in  force.  The  principal  Irregularities 
were  that  the  bill  was  not  printed  nor  serv- 
ed, nor  was  there  Indorsed  on  it  a  notice  to 
appear  and  answer,  nor  did  it  set  forth  the 
interests  of  the' parties;  that  afto:  the  entry 
of  a  decree  pro  confesso  the  case  was  not 
placed  on  the  equity  argument  list  before 
the  appointment  of  a  master;  and  that  an 
unprinted  amendment  containing  more  than 
100  words  was  filed  and  not  served.  How 
unsubstantial  in  point  of  merit  these  tech- 
nical objections  were  appears  from  the  fact 
that  the  bill  filed  bore  an  indorsement,  sign- 
ed by  all  parties  defendant  admitting  serv- 
ice, consenting  to  a  decree  pro  confetliio  and 
the  appointment  of  a  master  without  fur- 
ther delay  or  notice.  The  cour£  held  that 
the  irregularities  were  curable  and  were 
cured  by  the  concurrence  of  all  the  parties 
in  interest.  In  this  there  was  no  error. 
There  were  no  defects  in  the  proceeding  tbat 
would  invalidate  the  deed. 

The  Judgment  is  affirmed. 


(224  Pa.  406) 
ROWE  V.  WESTERN  MARYLAND  R.  CO. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

1.  RAII.BOADS  <i  350*)— Accident  at  Cboss> 

ING-^UESTIOR    FOB    JUBY. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband,  killed  at  a  grade  crossing,  the 
question  is  for  the  jury,  where  the  evidence 
shows  that  the  accident  happened  before  sun- 
rise on  a  cloudy  morning  and  that  the  cars 
made  very  little  sound. 

[Ed.   Note.— For  other   cases,   see  Railroads, 
Dec.  Dig.  {  aSO.*] 

2.  Railroads  (§  346*)- Accident  at  Cross- 
ing— Negligence  of  Defendant— Bubden 
OF  Proof. 

Where  cars  under  the  exclusive  care  of  a 
railroad  company  are  run  with  no  one  in  charge 
over  a  public  crossing  at  high  speed,  and  an 
accident  results,  the  burden  is  on  defendant  to 
show  due  care. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  §;  1117.  1119:   Dec  Dig.  i  346.»] 
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8.  RaII^OADS  (S  846*)— ACOIDKNT  AT  CB068- 
IBG  —  CONXRIBUTOBY  NlQUQENCE  —  PKE- 
BXTVPTIONS. 

The  rule  that  one  going  on  a  railroad  tiaclc 
immediately  in  front  of  a  moving  train,  which 
he  saw  or  could  have  seen,  will  be  conclusively 
presamed  to  have  been  negligent,  does  not  ap- 
ply where  the  facts  or  inferences  to  be  drawn 
from  them  are  not  clear. 

[Ed.  Note.— For  other  caaea,  see  Railroads, 
Cent  Dig.  %  1121;   Dec.  Dig.  f  846.*] 

Appeal  from  Oonrt  of  CJommon  Pleas, 
Franklin  County. 

Action  by  Elizabeth  Rowe  against  the 
Western  Maryland  Railroad  Company.  Judg- 
ment for  plalntlfF,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  M£:S- 
TREZAT,  BLKIN,  and  STEWART,  JJ. 

J.  R.  Buthrauff,  O.  0.  Bowers,  and  W.  O. 
NIcklas,  for  appellant.  Charles  D.  Waga- 
man,  Frank  G.  Wagaman,  Abraham  O.  Strite, 
and  J.  A.  Strite,  for  appellee. 

PER  CURIAM.  The  plaintiff's  husband 
was  killed  on  the  second  track  at  a  crossing 
of  the  defendant's  road,  in  a  collision  be- 
tween freight  cars  running  wild  at  a  very 
high  speed  and  the  wagon  in  which  he  was 
riding.  No  witness  at  the  trial  saw  the  ac- 
cident. The  appellant's  first  contention  is 
that  the  presumption  that  the  deceased  ex- 
ercised the  care  that  the  law  requires  be- 
fore attempting  to  cross  la  overcome  by  the 
fact  that  at  the  edge  of  the  tracks  there  was 
an  tmobstructed  view  for  some  2,000  feet 
in  the  direction  of  the  cars.  The  accident 
happened  before  sunrise  on  a  damp,  cloudy 
morning,  when  it  was  so  dark  that  objects 
could  not  be  readily  distinguished,  and  there 
was  testimony  that  the  cars  made  only  a  low 
mmbling  sound.  The  rule  that  one  who 
goes  on  a  railroad  track  immediately  In  front 
of  a  moving  train,  which  he  saw  or  must 
have  seen  If  he  had  looked,  will  be  conclu- 
sively presumed  to  have  been  negligent,  la 
from  Its  nature  applicable  only  to  clear 
cases,  where  neithier  the  facts  nor  the  Infer- 
ences to  be  drawn  from  them  are  in  doubt. 
It  could  not  be  applied  to  this  case. 

The  second  contention  Is  that  there  was  no 
evidence  that  the  accident  was  caused  by 
any  negligent  act  or  the  omission  of  any  du- 
ty by  the  appellant's  employes.  It  was  not 
necessary  to  the  plaintiff's  case  that  there 
Bhonld  be  proof  of  a  specific  act  of  negli- 
gence by  which  the  cars  were  allowed  to 
pass  from  the  siding  on  which  they  had 
been  placed  to  the  main  track.  It  was 
shown  that  cars  owned  by  the  appellant  or 
under  its  exclusive  care  ran,  with  no  one  in 
charge  of  them,  over  a  public  crossing  at  a 
high  speed.  Tlie  circumstances  connected 
with  the  accident  amounted  to  evidence  from 
which  negligence  in  the  management  of  the 
cars   might    be   inferred   by   the   Jury,    and 


placed  on  the  appellant  the  bnrden  of  show- 
ing the  exercise  of  due  care.    Whethar  that 
was  done  was  for  the  Jury. 
The  Judgment  Is  affirmed. 

(224  Fa.  411) 

SMITH  et  al.  v.  COFFMAN  et  al 

(Supreme  Court  of  Pennsylvania.    April  12L 
1909.) 

Wills   (|  602*)— Cohstbuction— Natubb  of 

Estate. 

Testator  gave  to  bis  wife  and  son  the 
homestead;  the  widow  to  remain  on  the  farm 
as  long  as  she  remained  his  widow,  and  the 
son  to  provide  for  the  widow  as  long  as  shft 
lived.  If  the  widow  married  again,  she  was'  de- 
barred from  having  a  home  wito  the  son ;  if  the 
son  married,  be  should  build  himself  a  house 
and  live  in  the  same;  if  he  should  die  before 
the  widow,  not  being  married  at  the  widow's 
death,  the  property  to  go  to  his  two  other  sons 
and  two  daughters ;  and  if  the  son  outlived.-the 
widow,  the  property  to  be  his  at  her  death. 
The  son  died,  unmarried,  before  the  widow. 
Held,  that  be  took  only  a  life  estate,  subject  to 
be  enlarged  to  a  fee  simple  if  he  survived  the 
widow. 

[Ed.  Note.— For  other  canes,  see  Wills,  Cent. 
Dig.  ;  1358;   Dec  Dig.  g  6(r2.«] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
roe County. 

Action  by  Davis  Smith  and  Charles  Eberle, 
guardian  of  Chester  Smith,  against  Thomas 
Coffman  and  Bertha  Coffman.  Judgment  for 
plaintiffs,  and  defendants  appeal.     Affirmed 

Argued  before  FELL,  BROWN,  MESTRJl- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Rogers  L.  Burnett  and  Henry  J.  Eotz,  for 
appellants.  Wilton  A.  Erdman  and  Stewart 
S.  Shafer,  for  appellees.  i 

PER  CURIAM.  The  defendant  Bertha 
Coffman  claimed  title  to  the  land,  for  whidi 
ejectment  was  brought,  by  devise  from  Wil- 
liam E.  Smith.  Whatever  estate  he  had  was 
derived  under  the  following  paragraph  of  his 
father's  wUl: 

"I  give  unto  my  wife  Fanna  and  son  WU- 
llam  B.  Smith  the  old  Home  Stead,  the  wlk 
dow  to  remain  on  the  farm  as  long  as  she 
remains  my  widow.  William  E.  Smith  to 
provide  and  care  for  the  widow  as  long  as 
she  lives.  If  the  widow  should  marrle  again, 
she  will  be  debared  from  having  a  home  witb 
William  B.  Smith,  Everything  that  remains 
on  the  farm,  at  my  death  Is  to  stay  on  ths 
farm,  William  E.  Smith  allways  to  keep  two 
(2)  cows  for  the  widow.  The  old  Home  Stead 
lines  is  to  run  from  a  small  rock  Oak — ^tt 
stands  on  a  rock  from  rock  Oak  near  George 
Bushes.  If  William  E.  Smith  should  marry 
and  if  tha  couldent  agree,  William  B.  Smltb 
is  to  build  himself  a  new  house  and  to  live 
in  the  same.  If  William  E.  Smith  should  iOe 
before  the  widow  and  not  being  married  at 
the  widows  death,  the  whole  property  to  fall 
back  again  to  my  two  sous  and  two  daugh- 
ters, and  If  William  E.  Smith  outlives  the  w*- 
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dow,  the  whole  of  the  property  Is  hla  at  her 
death — Selda  Lesher  to  remain  with  William 
E.  Smith,  until  he  becomes  twenty-one  years 
of  age,  William  to  provide  and  care  for  him." 
William  B.  Smith  died  nnmarried,  before 
the  testator's  widow.  At  the  trial  a  verdict 
was  directed  for  the  plaintiffs  on  the  ground 
that  he  took  only  a  life  estate  under  the 
win,  subject  to  be  enlarged  to  a  fee-simple 
estate  ou  a  contingency  which  never  happen- 
ed. Although  the  first  clause  of  the  sentence 
'at  the  beginning  of  the  paragraph  imports 
an  absolute  devise,  it  is  clear  from  what  fol- 
lows that  the  testator's  intention  was  to  pro- 
vide for  his  wife  for  life  and  to  malse  the 
estate  of  the  son  contingent  upon  his  sur- 
vival. 
The  judgment  is' affirmed. 

0824  Pa.  387)  ■ 

DELAWARE  &  HUDSON  CO.  v.  OLT- 
PHANT  BOROUGH. 

(Supreme  Court  of  Pennsylvania.     April  12,  . 
1909.) 

1,  Appeal  and  Ebrob  (S  954*)— Review— Dis- 
cretion OF  Court. 

On  appeal  from  a  decree  awarding  a  pre- 
liminary injunction,  the  court  will  only  deter- 
mine wnetlier  there  was  reasonable  ground  for 
the  action  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3818;   Dec.  Dig.  §  934. •] 

2.  Easements  (}  61*)— Obstruction— Injunc- 
tion. 

An  owner  of  coal  leased  the  same  with  a 
right  of  way  over  the  surface  for  mining  purpos- 
es, and  thereafter  laid  out  a  plan  of  lots  with 
streets  which  were  adopted  by  a  borough  as  pub- 
lic streets.  Held,  that  the  borough  will  be  re- 
strained, from  interfering  with  the  owner  of  the 
coal  in  its  enjoyment  ot  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §  135;   Dec  Dig.  {  61.»] 

Appeal  from  Court  of  Common  Pleas. 
Lackawanna  County. 

Bill  by  the  Delaware  &  Hudson  Company 
agaln'^t  Olyphant  Borough.  From  a  decree 
awarding  a  preliminary  injunction,  defendant 
appeals.    Affirmed. 

Newcoinb,  J.,  of  the  court  below,  founc 
the  material  facts  to  be  as  follows: 

"(7)  It  is  not  disputed  that  the  plaintiff 
and.  its  immediate  predecessor  in  title  have 
since  1858  held,  and  been  engaged  in  min- 
ing, the  coal  under  the  Pierce  warranty 
tract  in  the  township  of  Blakely — now  the 
.  borough  of  Olyphant — ^together  with  sur- 
face rights  exercised  in  connection  with  the 
mining  operations;  that  these  rights  were 
acquired  by  grant  from  William  Hull,  the 
former  owner;  that  in  1858  he  demised  the 
coal  to  Abel  Barker  and  others  to  be  beld 
nntil  'all  veins  of  suitable  character'  were 
mined  out;  that  by  its  terms  the  lease  was 
made  subordinate  to  a  contract  which  the 
lessees  then  had  to  furnish  the  coal  to  the 
plaintiff   company-;    and   that  the  right  of 


the  lessees  to  assign  the  lease  to  the  plain- 
tiff was  therein  expressly  mentioned.  The 
leasehold  rights  were  so  assigned  in  1864. 
Both  papers  were  duly  recorded  in  Luzerne 
county.  As  between  the  parties  to  It  the 
lease  is  still  operative.  The  grant  from  Hall 
Includes  the  'right  of  way  across  said  tract 
for  every  description  of  necessary  road  and 
also  the  use  and  enjoyment  In  the  fullest 
manner  of  such  portion  of  the  surface  of 
said  tract  as  may  be  required  for  the  erec- 
tion of  all  necessary  shops,  barns,  offices,  en- 
gine bouses,  etc.,  and  for  the  deposit  of 
props,  culm  or  other  material  accumulated  In 
their  business,'  etc.  The  area  of  the  tract 
is  not  shown,  but  it  Is  believed  to  be  atwut 
400  acres. 

"(8)  Some  years  after  the  demise  to  Barker 
and  others,  Hull  plotted  a  portion  of  the  sur- 
face into  village  lots  with  streets  and  ways. 
Two  of  these  were  Short  and  Thirteenth, 
also  called,  respectively,  Second  and  Third 
streets.  What,  If  anything,  was  ever  done 
by  him  to  open  or  define  the  streets  on  the 
ground  does  not  appear.  There  is  evidence 
that  some  work,  indefinite  In  character,  was 
done  some  years  ago  on  a  portion  of  Thir- 
tieentb  street  by  a  street  commissioner  of 
the  borough.  The  neighlKtrhood  is  only 
sparsely  built  up,  and  at  the  point  In  ques- 
tion nothing  appears  to  have  ever  been 
done  to  lay  out  or  improve  the  streets.  In- 
deed, such  travel  as  there  is  in  that  direc- 
tion leaves  the  course  of  Thirteenth  street 
before  reaching  that  point  and  takes  Its 
way  across  the  open  fields,  apparently  be- 
cause that  Is  the  line  of  least  resistance. 

"(9)  The  trestle  in  question  was  projected 
by  the  plaintiff's  engineers  upwards  of  a 
year  ago  in  connection  with  a  new  open- 
ing deemed  necessary  to  get  out  a  portion  of 
the  coaL  It  is  designed  to  cross  Thirteenth 
street,  as  plotted,  diagonally  at  an  eleva- 
tion of  about  15  feet  In  order  to  carry  cars 
conveying  the  rock  and  other  waste  from 
the  new  opening  to  the  dumping  grounds  on 
another  portion  of  the  tract  The  work  of 
construction  was  stopped  in  August  by  the 
borough  officials  acting  by  authority  of  the 
council.  The  workmen  were  arrested  and 
prevented  from  going  on  with  the  work  by 
being  threatened  with  further  arrest,  the 
borough  claiming  the  structure  was  a  nui- 
sance. This  claim  is  based  on  the  effect  of 
a  borough  ordinance  of  April  7th  this  year. 
The  ordinance  is  as  follows:  *§  1.  That  Sec- 
ond street,  between  Valley  avenue  and  Agnes 
avenue,  In  the  First  ward  of  the  borough  of 
Olyphant,  and  Third  street,  between  Valley 
avenue  and  Avenue  E^  in  the  First  ward  of 
the  borough  of  Olyphant,  be  and  they  are 
hereby  adopted  as  public  streets  of  the  bor- 
ough of  Olyphant' 

"No  other  corporate  action  in  the  premises 
has  ever  been  taken  by  the  borough." 
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Argned  before  FEIX,  BROWN,  POTTER. 
ELKIN.  and  STEWART,  JJ. 

A.  A.  Vosburg  and  P.  L.  Walsb  (I.  H. 
Burns,  on  the  brief),  for  appellant  James 
H.  Torrey,  for  appellee. 

PER  CURIAM.  The  appeal  la  from  a  de- 
cree awarding  a  preliminary  Injunction  re- 
straining the  defendant  from  Interfering 
with  the  plaintiff  in  the  exercise  of  a  right 
acquired  by  grant  from  the  owner  of  the 
fee  to  use  the  surface  In  mining  and  remov- 
ing coal.  As  pointedly  stated  by  the  learned 
Judge  who  heard  the  case:  "The  right 
which  it  asserts  here  Is  the  right  to  the  use 
and  enjoyment  of  certain  of  its  land  and 
tenements  in  accordance  with  the  terms  and 
purposes  of  the  grant  under  which  they  are 
held.  The  injury  which  It  seeks  to  prevent 
is  the  taking  of  some  part  of  the  property 
for  public  use  without  due  process  of  law 
and  just  compensation."  On  an  appeal  from 
a  decree  awarding  or  refusing  a  preliminary 
injunction,  we  do  not  consider  the  merits  of 
the  case  except  to  determine  whether  there 
was  reasonable  ground  for  the  action  of  the 
court.  The  only  claim  of  right  by  the  de- 
fendant that  is  open  for  consideration  at 
this  tiaie  is  that  by  ordinance  it  has  adopted 
certain  streets  plotted  by  the  owner  of  the 
fee  after  his  grant  of  surface  rights.  This 
ordinance  gave  it  no  right  as  against  the 
plaintiff. 

The  decree  is  affirmed,  at  the  cost  of  the 
appellant. 

(224  Pa.  404) 

FLEISHMAN  t.  SWBNTEK. 

(Supreme  Court  of  PennsylTania.    April  12, 
1909.) 

•  Landu>iid    and    Tbwaht   ({   274*)— Iijjboai. 

Distress— Evidence. 

PInintiff  purchnsed  a  stock  of  goods  from 
a  former  tenant,  and  went  into  possession  of 
tlie  boildin?.  In  an  action  to  recover  for  illegal 
distraint  there  was  evidence  that  the  landlord 
made  a  new  lease  with  plaintiff,  and  that  no 
rent  was  due  at  the  time  of  a  distress  by  the 
landlord,  and  there  was  evidence  of  an  intent 
by  the  landlord  to  accept  plaintiff  as  a  tenant 
from  month  to  month.  The  landlord  testified 
that  he  had  refi'sed  to  make  any  arrangement 
with  plaintiff.  Held,  that  a  verdict  for  defend- 
ant would  not  be  disturbed. 

[Ed.  Note.— For  other  oases,  see  Landlord  and 
Tenant,  Cent.  Dig  {  1162 ;   Dec.  Dig.  $  274.»] 

Appeal  from  Court  of  Common  Pleas,  Mon- 
tour County. 

Action  by  Simon  Fleishman  against  Paul 
P.  Swentek.  Judgment  for  defendant,  and 
plaintttt  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

H.  M.  Hinckley  and  Edward  Sayre  Oear- 
bart,  for  appellant  Grant  Herring,  William 
Kfflse  West  8.  P.  Wolverton,  and  8.  P.  Wol- 
vertoD,  Jr.,  for  appellee; 


PER  CURIAM.  This  action  was  to  recoT- 
er  damages  for  Illegal  distress  and  sale  of 
the  plaintiff's  goods.  The  defendant  leased  a 
store  building  to  Drelfuss,  who  during  the 
term  sold  his  stock  of  goods  to  the  plaintiff, 
who  went  Into  possession  of  the  building. 
It  was  not  disputed  that  under  the  terms  of 
the  lease  to  Drelfuss  the  goods  were  liable 
to  distress.  The  plaintiff's  contention  at  the 
trial  was  that  he  was  not  bound  by  the 
Drelfuss  lease,  but  that  he  had  made  a  new 
arrangement  with  the  defendant,  and  had  be- 
come a  tenant  under  a  verbal  lease  by  the 
terms  of  which  no  rent  was  due.  Upon  this 
issue  the  case  was  submitted  to  the  jury. 
The  assignments  of  error  are  based  on  the 
proposition  that  there  was  not  sufficient  evi- 
dence that  the  plaintiff  occupied  the  bnlld- 
Ing  under  Drelfuss  to  warrant  the  submis- 
sion of  that  question  to  the  jury.  This  con- 
tention Is  not  sustained  by  the  record.  There 
was  testimony  tending  to  show  that  a  new 
lease  was  made  and  proof  of  facts  consistent 
with  an  intention  on  the  part  of  the  defend- 
ant to  accept  the  plaintiff  as  a  tenant  from 
month  to  month ;  but  the  defendant  testified 
that  be  had  made  no  new  arrangement  and 
that  he  had  refused  to  do  so.  This  raised  an 
Issue  that  was  neces^sarily  for  the  Jury. 

The  Judgment  is  affirmed. 

(XM  Fa.  407) 
GREEN  T.  CENTRAL  R.  CO.  OF  NEW 
JERSET. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

SAI.R8  (I  53*)  —  Evidence— Questions  tob 

Jury. 

In  an  action  to  recover  the  value  of  stone 
and  earth  taken  from  plaintiff's  land  by  a  rail- 
road company  in  repairing  its  roadbed,  the 
question  is  for  the  jury,  where  the  evidence  is 
conflicting  as  to  whether  there  was  an  existing 
agreement  by  which  the  company  was  allowed 
to  take  the  same  at  a  fixed  price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  146 ;   Dec.  Dig.  {  53.*] 

Appeal  from  Court  of  Common  Pleas,  Car- 
bon County. 

Action  by  Adam  A.  Green  against  the  Cen- 
tral Railroad  Company  of  New  Jersey.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Laird  H.  Barber,  Frederick  Bertolette,  and 
Jackson  B.  Reynolds,  for  appellant  K.  O. 
Nothsteln  and  Wm.  G.  Freyman,  for  appellee^ 

PER  CURIAM.  This  action  was  to  recov- 
er the  value  of  stone  and  earth  taken  from 
the  surface  of  the  plaintiff's  land  by  the  de- 
fendant for  use  in  repairing  its  roadbed. 
The  dispute  at  the  trial   was  whether  the 
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materials  had  been  taken  wlQiout  anthorlty 
or  under  a  standing  verbal  agreement  be- 
tween the  parties,  by  which  the  defendant 
was  allowed  to  take  all  the  stone  It  might 
need  at  a  fixed  price  for  each  year.  The  Is- 
sue was  purely  one  of  fact,  and  we  find  no  er- 
rot  in  Its  Bubmiaalon. 
The  Judgment  la  affirmed. 


(m  Pa.  S90) 


FRET  ▼.  8TIPP. 


(Supreme  Court  of  PennsylTsnia.    April  12, 

OOBFOBATIONS    (§     116*)  —  SAUB    0»    STOOK  — 

Contracts— Peaud—Evidenck. 

Bill  to  set  aside  for  fraud  a  written  con- 
tract for  the  purchase  of  stock  held  properly 
dismissed  for  want  of  proof  of  the  allegations 
of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  11«.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Bill  by  Henry  Frey  against  Mathlas  Stipp. 
From  a  decree  dismissing  tlie  bill,  plaintiff 
appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  POT- 
TER, EI^IN,  and  STEWART,  JJ. 

8.  B.  Price  and  T.  F.  Wella,  for  appellant 
John  P.  Kelly  and  B.  A.  Zimmerman,  for 
appellee. 

PER  CURIAM.  The  plaintitF  sought  by 
bill  to  Itave  set  aside  on  the  ground  of  fraud 
a  written  contract  for  the  purchase  of  stock, 
.Into  wliicb  be  had  entered  with  the  defend- 
ant. It  was  found  by  the  Judge  who  heard 
the  testimony  that  the  plaintiff  had  failed 
to  substantiate  the  material  allegations  of 
bis  bill;  that  his  testimony  was  far  from 
being  clear  and  precise,  and  was  substantial- 
ly nullified  by  his  admissions  on  cross-exam- 
ination; that  it  was  uncorroborated  by  oth- 
"er  evidence,  direct  or  circumstantial.  It 
was  not  alleged  that  the  defendant  made 
any  statement  in  relation  to  the  organization 
of  the  company  at  the  time  the  contract  was 
entered  into,  and  no  question  as  to  the  man- 
ner of  its  organization  was  involved  in  the 
Issne  raised.  The  offers  of  testimony  in  re- 
lation to  it  were  properly  rejected.  In  La- 
ther T.  Luther,  216  Pa.  1,  64  Atl.  868,  it  was 
said  by  our  Brother  Brown:  "The  relief  af- 
forded by  a  decree  in  equity  must  conform 
to  the  case  made  out  by  the  pleadings,  as 
well  as  to  the  proofs.  E:very  fact  essential 
to  entitle  a  plaintiff  to  the  relief  which  he 
seeks  must  be  averred  in  his  bill.  Neither 
unproved  allegations  nor  proof  of  matters 
not  alleged  can  be  made  a  basis  for  equitable 
relief." 

,    The  decree  la  afOrmed,  at  the  cost  of  the 
4ii>pellant. 


(Ul  MO.  UQ 
STEWART  et  at  t.  MAT. 

(Court  of  Appeals  of  Maryland.    June  1,  1909.) 

1.  Qdieting  Titlk  (8  12*)- Right  of  Actioh 
—Possession  of  Plaintiff. 

PoEsession  by  a  tenant  is  sufficient  to  en- 
able the  landlord  to  maintain  a  bill  to  remove  a 
cloud  on  his  title. 

[Ed.  Note.— For  other  cases,  see  Quietinc  Ti- 
tle, Cent  Dig.  i  44;   Dec  Dig.  §  IZ*] 

2.  Quieting  Title  (S  44*)— Tttlb  to  MjaN- 

TAIN. 

A  bill  to  remove  a  cloud  on  the  titie  to 
property  cannot  as  a  general  rule  be  maintained 
without  clear  proof  of  both  possession  and  legal 
title  in  plaintiff. 

[E^.  Note.— For  other  cases,  see  Quieting  Tl> 
tie,  Cent  Dig.  §g  91,  92;  Dec  Dig.  i  44.*] 

3.  BouNDABiES    {§    3*)  —  EvinENC*  —  Moinr- 

IlKNTS— COUBSES   AND   DISTANCES. 

In  locating  lands,  calls  for  monuments  pre- 
vail over  courses  and  distances. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §  18;   Dec  Dig.  i  3.*] 

4.  Quieting  TnxB  (8  7*)— Right  to  Relief. 

Though  plaintiff  had  a  clear  title  to  land, 
he'was  entiUed  to  maintain  an  action  to  remove 
an  apparent  cloud  cast  on  his  title  ia  an  inval- 
id deed  and  mortgage  and  acts  of  defendant 
calculated  to  cast  doubt  on  his  title  and  to  em- 
barrass him  in  maintaining  his  rights. 

[Ed.  Note.— For  other  cases,  see  Quietinc  Tt- 
Ue,  Cent  Dig.  88  14-33;   Dec  Dig.  8  7.*] 

Appeal  from  Circoit  Court  of  Baltimore 
CMty;  Charles  W.   Henlsler,   Judge. 

Action  by  William  May  against.  Hyland  P. 
Stewart  and  others.  From  the  decree  defend- 
ants appeal.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
SCHMUCKER,  WORTHINGTON,  THOMAS, 
and  HENRI,  JJ. 

Charles  F.  Harley,  for  appellants.  J.  Ban- 
nister Hall  and  Francis  K.  Carey,  for  appel- 
lee. 

THOMAS,  J.  It  appears  from  tin  bill  of 
complaint  in  this  case,  and  the  exhibits  filed 
therewith,  that  Maria  E.  Welse,  of  Baltimore 
City,  died  in  1881,  leaving  a  last  wlU  and  tes- 
tament by  which  she  devised  to  Thomas  Hill 
"all  that  piece  or  parcel  of  ground  situate 
at  the  southeast  corner  of  Liberty  and  Lex- 
ington streets  in  the  city  of  Baltimore  afore- 
said, together  with  the  improvements  and 
appurtenances"  in  trust  for  her  aunt  Maria 
M.  Johnson,  during  her  natural  life,  and  aft- 
er her  de-th  to  her  cousin,  William  Wortb- 
Ington  Johnson,  bis  heirs  and  assigns,  "bnt 
in  case  he  died  without  leaving  a  child  or  de- 
scendants of  a  child  living  at  the  time  of  his 
death,  then  to  her  cousin,  Emma  Maria  C 
Johnson,  absolutely."  By  the  next  item  of 
her  will  she  devised  her  "house  and  lot  of 
ground  and  premises  on  Lexington  street  ad- 
joining the  property  described  in  the  afore- 
going item  of  her  will  to  Thomas  Htll  in 
trust  for  her  cousin,  Emma  Maria  C.  Johnson, 
for  life,  and  after  her  death  to  her  children, 
but  in  case  she  died  "without  leaving  a  child 
or  children  or  descendants  of  a  child  living 
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at  the  time  of  her  decease"  "then  to"  her 
"cousin,  WlUtam  Worthlngton  Johnson,  ab- 
lolately."  The  following  copy  of  the  plat  fil- 
ed ?rith  the  bill  shows  the  location  of  these 
two  lots.  The  lot  on  the  corner  of  Lexington 
tnd  Liberty  streets  Is  the  one  now  owned  by 
tbe  appellant,  and  the  adjoining  lot  la  now 
owned  by  the  appellee: 


LexmeTan   ir.       Si 

ao- 

1 

i»«-           — 

% 

1 

• 

\ 

1 

\ 

» 

\^ 

9 

l>    1 

\ 

•3 

\ 

■  «« 

\ 

1 

k     * 

\ 

% 
> 

iK 

lO 

\ 

« 

* 

o        • 

> 

\ 

«^ 

> 

2             , 

\ 

h 

K 
U 

a 

1             {                   ^ 

1 

<• 

J 

■'    io«'    - 

«i            * 

ij 

4 

__ 

^                      V/A|,|., 

* 

,         "••»•            ; 

U| 

w 

■■n 

The  title  to  the  lot  on  the  corner  of  Lex- 
bgton  and  Liberty  streets,  mentlooed  in  tbe 
first  Item  of  Maria  E.  Weise's  will,  and  now 
owned  by  appellant,  was  acquired  by  Mary 
De  Charms  Garrison  as  only  heir  at  law  of 
Uaria  M.  Johnson,  who  was  the  sole  deT> 
isee  nnder  the  will  of  Emma  Maria  C.  John- 
ion,  and  In  1893  she  and  her  husband  brought 
lolt  In  ejectment  to  recover  the  adjoining  lot, 
now  owned  by  the  appellee,  claiming  title  to 
it  also  as  the  heir  at  law  of  Maria  M.  John- 
son, derisee  under  the  will  of  Emma  Maria 
C  Johnson,  who  It  was  claimed  acquired  it  as 
only  heir  at  law  of  William  Worthlngton 
Johnson.  In  the  dedlaration  filed  in  that 
case  the  lot  was  described  as  follows:  "Be- 
ginning for  the  same  on  the  southernmost 
side  of  liexlugtoh  street  at  tbe  distance  of 
19  feet  and  8  inches  aoatheasterly  from  the 
southeast  comer  of  Lexington  and  Liberty 
streets,  and  which  place  of  beginning  is  de- 
signed to  be  in  the  center  of  the  dlTislon  wall 
between  the  house  erected  on  the  lot  now  be- 
ing described  and  the  house  next  adjoining 
on  the  west,  and  running  thence  southeaster- 
ly, bounding  on  Lexington  street,  20  feet  and 
3  Inches  to  the  center  of  the  wall  between  the 
boose  erected  on  the  lot  now  being  described 
and  tbe  house  next  adjoining  on  the  east; 
tbence  southwesterly  through  the  center  of 
■aid  wall,  52  feet  more  or  less,  to  the  north 
end  wall  of  tbe  house  next  adjoining  on  the 


south ;  thence  northwesterly,  along  said  wall 
40  feet  to  the  easternmost  side  of  Liberty 
street;  thence  northeasterly,  bounding  on 
Liberty  street,  S  feet  to  the  southwest  comer 
of  the  bouse  adjoining  on  the  north;  thence 
southeasterly  along  the  south  end  wall  of 
said  house,  18  feet  and  6  inches,  until  it  inter- 
sects a  line  drawn  southwesterly  through 
the  center  of  the  division  wall  first  above 
mentioned ;  tbence  northeasterly  through  the 
center  of  said  wall  49  feet,  more  or  less,  to 
the  place  of  beginning."  That  suit  resulted 
in  a  Judgment  in  favor  of  the  defendant  In 
that  case,  and  on  appeal  the  judgment  was 
affirmed  in  the  case  of  Garrison  v.  Hill,  T9 
Md.  75,  28  AU.  1062,  47  Am.  St.  Rep.  368, 
when  the  court  held  that,  as  William  Worth- 
lngton Johnson  died  Intestate  before  Emma 
Maria  C.  Johnson,  the  property  passed  to 
those  of  his  heirs  "alive  at  tbe  happening  of 
the  contingency,  viz.,  the  death  of  Emma  M.. 
C.  Johnson,  unmarried  and  without'issue." 

Appellee  claims  title  to  this  lot  under  a 
deed  from  Thomas  Ireland  Elliott  and  wife 
and  Philip  H.  Hoffman  and  wife,  who  ac- 
quired title  as  follows:  Thomas  Ireland  El- 
liott by  deed  from  Eliza  P.  Johnson,  only 
heir  at  law  of  William  Worthlngton  John- 
son, and  Luther  Johnson,  her  husband;  Phil- 
ip H.  Hoffman  by  deed  from  Belle  Olare 
Sprague  and  others,  devisees  of  Eliza  P. 
Johnson — in  each  of  which  deeds  appellee's 
lot  is  described  as  It  is  in  the  declaration 
In  the  case  of  Garrison  y.  Hill.  In  1893  Mary 
De  Charms  Garrison  and  husband  conveyed 
to  tbe  appellant  "one  undivided  half  part" 
of  all  their  Interest  In  the  respective  estates 
of  Maria  E.  Welse,  Maria  M.  Johnson,  and 
Emma  M.  G.  Johnson,  and  In  1894,  by  a  con- 
firmatory deed,  conveyed  to  the  appellant  an 
undivided  one-half  interest  In  the  lot  on  the 
comer  of  Letlngton  and  Liberty  streets,  and 
described  In  said  deed  as  follows:  "Begin- 
niDg  for  the  same  at  the  southeast  comer  of 
Lexington  and  Liberty  streets  and  running 
theuce  southeasterly,  bounding  on  Lexington 
street  nineteen  feet  and  eight  inches  to  the 
center  of  the  division  wall  between  the  house 
on  tbe  lot  now  being  described  and  the  house 
next  adjoining  on  tbe  east,  thence  so>uthwest- 
erly  bounding  on  the  center  of  said  wall'forty- 
nine  feet  to  the  end  thereof,  thence  north- 
westerly along  the  south  end  wall  of  said 
house  on  the  north  side  of  an  alley  three  feOt 
wide,  eighteen  feet  and  six  Inches  to  the  east- 
ernmost side  of  Liberty  street,  thence  north- 
easterly bounding  on  Liberty  street  forty-nine 
feet,  more  or  less,  to  the  place  of  beginning." 
In  this  deed  the  second  line  of  appellant^! 
lot  follows  the  center  of  the  division  wall  be- 
tween his  lot  and  the  lot  of  the  appellee  49 
feet  to  the  end  of  said  division  wall,  and  the 
third  line  follows  the  south  end  wall  of  the 
building  on  appellant's  lot  to  Liberty  street, 
and  corresponds  with  the  fifth  and  sixth  end 
lines  of  the  appellee's'  lot,  leaving  what  is 
called  in  this  deed  an  "alley,"  three  feet  wide, 
between  the  lot  of  the  appellant  and  the 
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property  on  the  south,  but  which  Is  Included 
in  the  ejectment  suit  and  In  appellee's  deed 
as  part  of  bis  lot. 

In  1903  the  then  owners  of  appellee's  lot 
leased  It  to  Slgmund  Salomon,  trading  as 
S.  Salomon  &  Co.,  for  the  term  of  five  years, 
accounting  from  the  Ist  day  of  February, 
1904,  which  lease,  with  the  consent  of  the 
owners  of  the  lot,  was  subsequently  assigned 
to  Max  Phllipsborn  and  Gerson  Nordllnger, 
trading  as  M.  Phllipsborn  &  Co.,  who  have 
continued  to  pay  rent  to  the  appellee  since 
he  acquired  the  lot.  Prior  to  the  execution 
of  the  lease  to  Salomon,  which  was  a  renewal 
of  a  previous  lease,  he  leased  the  property 
south  of  appellee's  lot  and  also  the  property 
of  the  appellant,  and  with  the  consent  of  the 
owners  of  the  three  lots  so  changed  the  im- 
provements thereon  as  to  make  them  practi- 
cally one  building.  On  the  10th  of  October, 
1907,  the  appellant  purchased  from  Mrs.  Gar- 
rison and  her  husband  the  remaining  undivid- 
ed one-half  interest  in  the  comer  lot,  and  on 
the  same  day  executed  to  Mrs.  Garrison  a 
mortgage  on  the  property  to  secure  the  pay- 
ment of  $20,000,  in  which  deed  and  mortgage 
the  lines  of  the  lot,  instead  of  running  to  the 
end  of  the  division  wail  between  appellant's 
and  appellee's  lot,  49  feet,  and  thence  along 
the  south  wall  of  appellant's  building  to  Lib- 
erty street,  as  in  the  deed  of  1894,  are  made 
to  run  "62  feet,  more  or  less,  to  the  northern 
wall  of  the  property  adjoining  on  the  south 
as  now  situate:  thence  northwesterly  along 
the  north  side  of  said  wall  18  feet,  6  inches, 
more  or  less,  to  Liberty  street,"  so  as  to  in- 
chide  In  appellant's  lot  that  portion  of  ap- 
pellee's lot  fronting  3  feet  on  Liberty  street, 
between  the  south  wall  of  appellant's  building 
as  it  originally  stood  and  the  property  on  the 
south. 

The  bill  further  states:  That  the  appellee 
is  informed  and  believes  that  Phllipsborn  and 
Nordlinger  have  renewed  the  leases  from  the 
owners  of  the  adjoining  properties ;  that  the 
appellant  is  claiming  title  to  that  part  of 
appellee's  lot  Included  in  appellant's  deed  of 
1907;  that  Phllipsborn  and  Nordllnger  are 
desirous  of  renewing  the  lease  for  appe;  lee's 
lot;  but  that  Inasmuch  as  the  appellant  is 
claiming  title  to  a  part  of  appellee's  lot,  and 
has  color  of  title  thereto  under  said  deed,  be 
refused  to  renew  the  lease  to  them  unless  the 
lease  contains  a  full  description  of  his  prop- 
erty ;  that  Philipsbom  and  Nordllnger,  acting 
under  the  advice  of  appellant,  their  counsel, 
have  refused  to  execute  a  lease  containing  a 
full  description  of  appellee's  property;  and 
that  the  claims  of  the  appellant  and  his  ad- 
vice to  appellee's  tenants  cast  a  cloud  on  the 
appellee's  title  to  that  part  of  his  lot  included 
In  appellee's  deed  of  1907,  to  the  great  dam- 
age of  the  appellee.  The  prayer  of  the  bill 
is  that  the  appellee's  title  to  that  part  of  his 
lot  included  in  the  appellant's  deed  may  be 
quieted,  and  that  the  cloud  cast  thereon  by 
said  deed  and  the  claims  and  actions  of  the 
appellant  may  be  removed,  and  that  the  mort- 1 


gage  from  the  appellant  to  Mary  De  Charms 
Garrison  may  be  declared  void  as  to  the  part 
of  the  appellant's  lot  Included  therein,  and 
for  general  relief.  The  defendants,  Hyland 
P.  Stewart,  Esq.,  and  Mary  De  Charms  Gar- 
rison, mortgagee,  demurred  to  the  bill,  and 
this  appeal  is  taken  by  the  defendant  Stew- 
art from  the  order  of  the  circuit  court  of  Bal- 
timore City  overruling  their  demurrer. 

The  appellant  contends:  (1)  That  there  is 
no  allegation  that  the  plaintiff  was  in  actual 
possession  of  the  property,  "but,  on  the  con- 
trary, the  bill  and  exhibits  show  that  he  is 
not  In  actual  possession,"  and  that  possession 
by  a  tenant  is  not  suflBclent;  (2)  that,  this 
court  having  already  determined  the  ques- 
tion of  title  to  plaintiff's  lot,  "no  further  ad- 
judication is  necessary  or  proper";  and  (S) 
that  the  allegations  of  the  bill,  together  with 
the  exhibits,  show  so  clearly  that  the  alleged 
claim  of  the  defendant  is  invalid,  that  the 
deed  and  acts  of  the  defendants  do  not  con- 
stitute a  cloud  on  plaintlfTs  title. 

The  averments  of  the  bill,  which  was  filed 
February  29,  1908,  that  appellee's  property 
was  leased  in  1903,  for  five  years,  accounting 
from  the  1st  day  of  February,  1904,  to  Slg- 
mund Salomon,  and  that  he,  with  the  consent 
of  the  owners,  assigned  the  lease  to  Philips- 
bom and  Nordlinger,  who  have  continued  to 
pay  rent  to  the  appellee  since  he  acquired 
the  property,  and  who,  at  the  time  of  the  fil- 
ing of  the  bill,  were  desirous  of  entering  into 
a  contract  with  the  appellee  for  a  renewal  of 
the  lease,  show  that  the  property  was  in  pos- 
session of  appellee's  tenants,  and  counsel  for 
the  appellant,  relying  on  the  case  of  Oppen- 
belmer  v.  Levi,  96  Md.  296,  54  Atl.  74,  60  L. 
R.  A.  729,  insists  that  the  possession  of  Phll- 
ipsborn and  Nordllnger  is  not  sufiBcient. 

In  Oppenhelmer  v.  Levi,  the  court  held  that 
It  was  not  necessary  in  that  case  to  allege 
and  show  possession  by  the  plaintiff.  The 
learned  judge  who  wrote  the  opinion,  after 
stating  the  general  rule  "that  those  Only  who 
have  a  clear  title  and  equitable  title  to  th« 
land,  connected  with  the  possession,  have  -a 
right  to  claim  the  interposition  of  a  court  of 
equity  to  give  them  peace,  or  to  dissipate  a 
cloud  on  title,"  does  say,  in  passing  to  the 
grounds  on  which  relief  should  be  granted 
in  that  case,  that  the  cases  elsewhere  holding 
that  actual  possession  by  a  tenant  is  equiva- 
lent to  possession  by  the  landlord  "are  not 
consistent  with  the  decision  In"  Stenart  v. 
Meyer,  54  Md.  467,  as  explained  In  Textor  v. 
Shipley,  77  Md.  473,  26  AO.  1019,  28  Atl.  1060. 
It  win  be  found,  however,  upon  careful  exam- 
ination of  these  cases,  that  they  do  not  8ui>- 
port  the  contention  of  the  appellant. 

In  Steuart  y.  Meyer  the  bill  was  filed  by 
the  owners  of  the  reversion,  and  the  proper- 
ty was  in  the  possession  of  receivers,  and  the 
court,  referring  to  the  plaintiffs,  said:  "They 
are  Interested  only  in  the  annual  ground 
rents,  and  in  the  estate  •t  the  reversion. 
They  are  not  entitled  to  the  pos-~e3slon,  and 
could  not  therefore  sue  in  ejectment  for  the 
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recovery  of  the  property.  Under  the  circum- 
stances of  this  case,  without  resort  to  pro- 
ceedings like  the  present,  the  parties  would 
be  without  adequate  remedy  for  relief 
against  the  effect  of  the  prima  facie  title  in 
the  purchaser.  In  such  cases  equity  asserts 
complete  jurisdiction  to  remove  the  cloud 
from  the  title  of  the  property  involTed,  and 
to  prevent  unnecessary  and  vexatious  litiga- 
tion." 

In  Textor  v.  Shipley  the  property  had  been 
sold  for  taxes  and  purchased  by  Shipley,  who 
leased  It  for  99  years  to  Elizabeth  Black,  and 
three  years  after  the  sale  Textor,  the  former 
owner  of  the  reversion,  brought  suit  for  the 
purpose  of  removing  the  cloud  cast  on  his 
title  by  the  tax  sale  and  conveyances.  The 
court,  after  holding  that' there  was  no  aver- 
ment In  the  amended  or  original  bill  that 
plaintiff  was  in  possession  of  the  property  at 
the  time  the  bill  was  filed,  says:  "He  does 
aver  in  the  amended  bill  that  he  entered  into 
possession  of  the  annual  rent  or  reversion, 
and  that  the  assignee  of  the  leasehold  Inters 
est  duly  attorned  to  him  by  the  payment  of 
the  annual  rent  accruing  under  the  lease. 
These  averments  may  be  true.  The  appel- 
lant may  have  acquired  the  legal  title  to  the 
property  by  the  deed  from  Rennert  and  wife 
to  him,  and  he  may  have  been  at  one  time  In 
possession  through  Black,  the  assignee  of  the 
leasehold  Interest,  because  the  possession  of 
the  lessee  was  the  possession  of  the  lessor 
or  reversioner ;  but  the  several  deeds  filed  by 
the  appellant  as  exhibits  and  part  of  his  bill 
show  that  the  entire  fee  In  the  property  bad 
been  sold  for  the  payment  of  city  taxes, 
which  were  paramount  Hens  on  the  property 
before  the  appellant  acquired  the  legal  title 
under  Rennert's  deed.  The  title  of  the  ap- 
pellant to  the  reversion  was  subject  to  thif 
lien,  and,  when  the  lien  was  enforced  by  due 
and  proper  proceedings,  the  title  of  the  ap- 
pellant In  the  reversion  and  the  title  of  the 
owner  of  the  term  of  years  or  leasehold  In- 
terest were  both  gone ;  and,  this  being  so,  the 
appellant  had  neither  the  legal  title,  nor  had 
he  possession.  The  legal  effect  of  the  tax 
sale,  which  was  reported  and  ratified  by  the 
circuit  court,  was  to  vest,  prima  facie,  the 
fee-simple  title  in  Hopkins,  the  purchaser, 
and  his  grantees.  •  *  *  If  the  proceed- 
ings under  the  tax  sale  be  defective  and  Ir- 
regular, as  alleged,  the  remedy  for  the  ap- 
pellant Is  by  an  action  of  ejectment" 

In  Oppenhelmer  v.  Levi  the  defendant,  Le- 
vi, was  in  possession,  claiming  the  fee  by  vir- 
tue of  a  tax  sale  and  subsequent  assignment 
to  him,  when  the  hill  was  filed  by  the  own- 
ers of  the  reversion. 

So  in  neither  of  these  cases  was  the  prop- 
erty in  possession  of  the  lessee  of  the  plain- 
tiff, and  they  cannot  therefore  be  regarded 
as  authority  for  the  proposition  that  posses- 
sion by  a  tenant  Is  not  sufficient  to  enable 
the  landlord  to  maintain  a  bill  to  remove  a 
cloud  on  his  title.  On  the  contrary,  in  Tex- 
tor T.  Shipley  the  court,  recognizing  the  rule 


that  the  possession  of  a  tenant  Is  the  posses- 
sion of  his  landlord,  says:  "The  appellant 
may  have  acquired  the  legal  title  to  the 
property  by  the  deed  from  Rennert  and  wife 
to  him,  and  he  may  have  been,  at  one  time, 
In  possession  through  Black,  the  assignee 
of  the  leasehold  interest,  because  the  pos- 
session of  the  lessee  was  the  possession  of 
the  lessor  or  reversioner."  And  in  the  case 
of  Polk  V.  Rose,  25  Md.  153.  80  Am.  Dec.  773, 
cited  by  Judge  Alvey  in  Steuart.  v.  Meyer, 
the  suit  was  brought  by  the  owners  of  cer- 
tain houses  and  lots  In  Baltimore  City,  then 
In  possession  of  their  tenants,  against  the 
defendant,  who  claimed  under  a  tax  sale, 
made  prior  to  the  enactment  of  the  provi- 
sions of  the  Code  making  them,  when  rati- 
fied by  the  court,  prima  facie  valid.  The 
court,  after 'stating  that:  "The  onus  Is  up- 
on the  purchaser  at  a  tax  sale.  He  must  es- 
tablish affirmatively  that  the  officers  acted 
strictly  In  conformity  with  the  law" — held 
the  sale  void,  and  then  disposed  of  the  ques- 
tion of  Jurisdiction  as  follows:  "The  bill 
in  this  case  is  a  bill  quia  timet.  The  com- 
plainants allege  that  the  defendant  Is  vexa- 
tlously  using  bis  pretended  deed  and  title 
thereunder  against  them,  not  only  interfer- 
ing with  their  tenants  by  demanding  rent 
from  them,  but  In  throwing  a  cloud  or  sus- 
picion over  their  title.  In  such  a  case  a 
court  of  equity  may  decree  that  the  deed  of 
the  party  thus  acting  be  canceled.  See  1 
Story's  Eq.  i  694;  also,  Holland  v.  Baltimore, 
11  Md.  197,  69  Am.  Dec.  195.  In  this  case 
this  court  fully  recognized  the  Jurisdiction 
of  courts  of  equity,  because  it  will  prevent 
a  multiplicity  of  suits,  and  will  not  allow  a 
title  otherwise  clear  to  be  clouded  by  a 
claim  which  cannot  be  enforced  either  at 
law  or  in  equity.  In  the  case  at  bar  the  ap- 
pellees could  not  resort  to  an  action  at  law, 
because  they  had  not  been  dispossessed. 
*  *  •  Though  there  Is  no  special  prayer 
in  the  bill  for  a  cancellation  of  the  appel- 
lant's deed,  we  think  the  court  below  had 
authority  to  extend  that  relief  under  the 
general  prayer  for  relief."  In  17  Ency.  of 
PI.  &  Prac.  317,  under  the  title  "Quieting 
Title — Removal  of  Cloud,"  a  long  list  of  au- 
thorities is  given  in  support  of  the  state- 
ment that  "actual  possession  by  a  tenant 
or  agent  is  equivalent  to  actual  possession 
by  the  landlord  or  principal  for  the  purposes 
of  the  suit,  and  the  statutes  of  some  states 
expressly  provide  that  such  possession  shall 
be  sufficient"  In  this  case,  as  in  Polk  v. 
Rose,  the  appellee,  being  In  possession 
through  his  tenants,  cannot  resort  to  an  ac- 
tion of  ejectment,  and  there  Is  no  reason 
why  a  court  of  equity  should  withhold  Its 
aid  if  his  bill,  in  other  respects,  presents 
a  proper  case  for  relief. 

In  regard  to  the  second  contention  of  the 
appellant  very  little  need  be  said.  As  a 
bill  quia  timet,  or  to  remove  a  cloud  upon 
the  title  to  property,  cannot,  as  a  general 
rule,  be  maintained  without  clear  proof  of 
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both  possession  and  legal  title  In  the  plain- 
tiff {Polk  V.  Pendleton,  31  Md.  118;  Textor 
T.  Shipley,  supra),  the  fact  that  the  plain- 
tiff's title  has  already  been  determined  in  a 
court  of  law  would  seem  to  strengthen  his 
dalm  to  the  aid  of  a  court  of  equity  to  re- 
move a  cloud  subsequently  cast  on  it  We 
do  not  regard  the  case  of  Clayton  v.  Barr,  34 
W.  Va.  290,  12  S.  E.  T04,  referred  to  by  coun- 
sel for  the  appellant,  as  an  authority  to  the 
contrary.  The  bill  In  that  case  was  demur- 
red to  on  the  ground  that,  plaintiff  not  being 
In  possession,  the  suit  was  in  effect  a  suit  to 
try  the  legal  title  to  land,  for  which  there 
was  an  adequate  remedy  at  law,  and  the 
court  sustained  the  demurrer  on  that  ground. 

The  remaining  contention  of  the  appellant, 
viz.,  that  the  bill  and  exhibits  show  such  a 
clear  title  In  the  appellee  that  the  deed  and 
mortgage  of  1007  and  the  acts  of  the  appel- 
lant do  not  cast  a  cloud  on  his  title.  Is  suf- 
ficiently answered  by  the  case  of  Polk  v. 
Eose,  supra,  where  the  court  held  that,  not- 
withstanding the  burden  was  on  the  defend- 
ant to  show  a  valid  title  under  the  tax  sale, 
his  tax  deed  and  his  conduct  in  interfering 
with  plaintiffs'  tenants  cast  a  cloud  on  their 
title.  In  the  ease  of  Houghtaling  v.  Walling, 
iS  Hun  (S.  Y.)  104,  relied  on  by  the  appel- 
lant, the  deed  was  from  a  stranger  to  the 
tittle,  and  the  grantee,  the  court  said,  had 
never  set  up  or  claimed  title  to  the  prop- 
erty, and  it  was  under  such  circumstances 
that  the  court  held  that  "the  mere  existence 
of  a  deed  purporting  to  convey  certain  prem- 
ises, but  accompanied  by  no  circumstances 
giving  it  apparent  validity,  would  not  oper- 
ate as  such  a  cloud  upon  the  title  as  to  Jus- 
tify the  interposition  of  a  court  of  equity." 
In  this  case  the  plaintiff  alleges  that  the  ap- 
I>ellant  is  not  only  claiming  title  under  his 
deed,  but  is  Interfering  with  his  tenants. 

But  there  Is  another  reason  why  the  court 
should  grant  relief.  The  appellant  Is  not 
makhig  claim  to  the  whole  of  the  appellee's 
lot,  but  la  claiming  that  it  does  not  Include 
the  strip  of  land  between  the  south  wall  of 


his  building,  as  It  formerly  stood,  and  tho 
property  on  the  south.  The  fourth  line  In 
the  appellee's  deed  runs  to  the  comer  of  ap- 
pellant's building,  and  the  fifth  line  follows 
the  south  end  wall  of  said  building,  and  the 
averment  of  the  bill  is  that  the  Improve- 
ments on  said  lots  have  been  so  altered  as 
to  make  them  all  practically  one  building. 
The  well-established  rule  in  this  state  and 
elsewhere  is  that  In  locating  lands  calls  for 
monuments  prevail  over  the  courses  and 
distances.  Rogers'  Lessee  v.  Raborg  et  aL, 
2  Uill  &  J.  54;  Heck  v.  Remka,  47  Md.  6S: 
4  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  764. 
As  the  buildings  have  been  changed  bo  as 
to  make  the  improvements  on  appellee's  and 
appellant's  lots  an^  the  lot  on  the  south 
"practically  one  building,"  it  would  probably 
be  necessary,  as  the  appellant  is  claiming 
title  to  the  strip  of  land  between  the  wall 
of  his  building  and  the  wall  of  the  building 
on  the  south,  to  offer  evidence  as  to  the 
identity  or  location  of  the  monuments  called 
for  in  the  description  of  appellee's  property, 
in  order  to  establish  his  title  to  the  strip 
of  land  In  question,  and  the  rule,  as  stated 
in  6  Am.  &  Eng.  Ency.  of  Law  <2d  Ed.)  157. 
is  that:  "Where  there  is  a  defense  In  law 
and  which  rests  upon  evidence  which  may 
be  lost  by  lapse  of  time  or  the  imperfections 
of  memory,  the  court  will  entertain  the  liti- 
gation without  waiting  for  the  assertion  of 
the  claim." 

"Anything  Is  a  cloud  which  is  calculated 
to  cast  doubt  or  suspicion  on  the  title,  or 
seriously  to  embarrass  the  owner,  either  In 
maintaining  his  rights  or  in  disposine  of  the 
property."  (17  Oyc.  236),  and  we  think  thaf 
the  deed  and  mortgage  of  1907,  and  the  acts 
of  the  appellant,  are  calculated  to  cast  a 
doubt  on  appellee's  title,  and  to  embarrass 
him  in  maintaining  his  rights,  and  that  un- 
der the  averments  of  his  bill  he  Is  entitled 
to  relief,  and  will  therefore  affirm  the  order 
overruling  the  demurrer. 

Decree  affirmed,  with  costs,  and  case  re- 
manded. 
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TIFFANY  V.  MORGAN. 
(Supreme  Court  ot  Rhode  Island.    July  7,  1900.) 

1.  EVIDBNCB    ({    271*)— DBCLABATIONft— SBU- 

Sebvino  Statements  —  BTATEiaRTS  as  to 

Intent. 

In  an  action  for  compensation  for  legal 
KTTices  performed  for  testator,  statements  oy 
testator  to  third  persons  in  plaintifT's  absence 
that  testator  gave  plaintiff  business  merely  to 
bring  him  into  prominence  as  a  practitioner 
without  any  intention  of  paying  him  were  in- 
admissible, being  self-serving  statements,  objec- 
tionable under  the  hearsay  rule. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1(»4;    Dec.  Dig.  i  271.*] 

2.  AXrOBNET  AND  CUENT  (J  166*)— AOTIONB 
rOR  COMFBNBATION— ADUIBSIBIUTT  OF  BiVI- 
DBNCB. 

In  an  action  for  legal  services  performed 
for  testator,  where  the  executor  claimed  that 
testator  gave  plaintiff  the  work  without  any 
intention  of  paying  him,  letters  of  testator, 
stating  that  plaintiff  needed  practice  and  that 
testator  was  willing  to  ^ive  nim  a  chance  to 
practice,  were  not  inconsistent  with  an'  inten- 
tion to  pay  plaintiff  for  his  services,  and  were 
immatenal,  as  was  testimony  that  testator  waB 
making  his  headquarters  at  plaintiff's  office. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,   Cent  Dig.   SI   368-370;    Dec.   Dig.   | 

8.  Evidence  (S  276*)— Decxabations  Agairbt 

Intebebtt. 

In  an  action  for  compensation  for  legal 
•ervices  claimed  to  have  been  rendered  testa- 
tor under  a  promise  to  pay  therefor,  testi- 
mony as  to  a  statement  by  testator  to  another 
that  he  Intended  to  pay  plaintiff  for  bis  serv- 
ices was  admissible  as  a  declaration  against  in- 
terest, to  corroborate  plaintiff's  testimony  to  the 
same  effect 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1135;   Dec.  Dig.!  276.*] 

4.  EXECOTOBB  AND  Adminibtbatobb  ({  451*)— 

Action  oh  Claim — Inbtbuctionb. 

In  an  action  for  compensation  for  legal 
services  rendered  testator,  for  which  plaintiff 
testified  testator  promised  to  paj;,  but  the 
executor  claimed  that  testator  permitted  plain- 
tiff to  do  the  work  merely  to  hrin^  him  into 
legal  prominence,  without  any  intention  of  pay- 
ing him  therefw,  a  requested  charge  that  the 
jury  should  consider,  from  testator's  habits  and 
the  other  circumstances,  whether  bis  language 
as  stated  by  plaintiff's  witnesses  was  intended 
as  an  express  promise  to  pay  plaintiff^  was 
properly  modified  to  read  that  the  question  of 
whether  there  was  an  express  promise  was  one 
of  veracity,  and  in  determining  it  the  jury 
could  consider  testator's  express  statements,  as 
well  as  the  other  circumstances,  including  tes- 
tator's habits  of  mind  and  business. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  1880;  Dec. 
Dig.  i  451.*] 

5.  Execdtobs  and  Adminibtbatobb  ({  256*)— 
Appkal  fbom  Allowance  of  Claim— in- 
btbuctionb —  RBqcEsis— Apflioabjlitt  of 
Case. 

On  appeal  from  the  decree  of  the  probate 
court  allowing  plaintiff's  claim  after  a  hear- 
ing in  which  evidence  was  introduced,  an  in- 
struction, requested  by  defendant  that  what 
happened  in  the  probate  court  was  purely  a 
formal  matter,  was  properly  refused:  the  court 
having  already  instructed  that  the  jury  should 
decide  the  case  on  the  evidence  before  them  as 
if  it  was  before  them  in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  918;  Dec. 
Dig.  i  2.'i6.*] 


6.  Evidence  (|  694*)— Weight  or  Evidencs— 
Uncontbadicted  Testimony. 

The  court  properly  instructed  that  positive 
testimony  as  to  a  fact  must  be  accepted  by 
the  jury  as  true,  if  it  is  not  disputed  by  di- 
rect or  circumstantial  evidence,  or  by  the  ap- 
pearance of  witnesses,  or  other  proper  evidence 
going  to  its  credibility. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2481;    Dec.  Dig.  {  594.*] 

7.  Tbial  (J  260*)— Inbtbuctionb— Request— 
iNBTBUonoNS  Albeadt  Given. 

Requested  charges  relating  to  matters  al- 
ready sufficiently  presented  in  the  charge  ax< 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  601;   Dec.  Dig.  I  260.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Cbarles  F. 
Stearns,  Judge. 

Action  by  William  A.  Morgan  against  Hen> 
ry  L.  Tiffany,  executor.  Verdict  for  plain- 
tiff, and  defendant  excepts.  Exceptions  over- 
ruled, and  cause  remanded  for  judgment  on 
verdict  and  for  further  proceedings. 

The  executor  disallowed  plaintiff's  claim; 
but  on  trial  in  tlie  municipal  court,  after 
full  bearing,  the  claim  was  substantially  al- 
lowed. 

E^xception  No.  8,  was  to  the  refusal  to 
charge  that  the  Jury  are  to  consider,  from 
testator's  habits  and  other  circumstances 
surrounding  the  matter,  whether  or  not  Us 
language  as  stated  by  the  witnesses  for 
claimant  was  Intended  by  him  to  make  an 
express  contract  with  the  claimant;  the 
court  charging  in  its  place  that  the  question 
of  whether  an  express  promise  was  made 
was  a  question  of  veracity,  and  in  deter- 
mining that  question  the  Jury  could  consider, 
not  only  his  statement  expressly  given,  but 
also  all  the  other  evidence  in  the  case.  In- 
cluding testator's  habits  of  mind  and  of  busi- 
ness. 

The  charge  to  which  exception  No.  10, 
was  taken  was,  in  substance,  that  where 
there  Is  positive  testimony  as  to, a  fact,  in 
the  absence  of  other  evidence,  circumstantial 
or  direct,  or  evidence  which  the  jury  might 
take  from  the  appearance  of  the  witness,  or 
from  any  other  proper  element,  as  already 
charged,  discrediting  any  such  testimony, 
In  such  a  case,  having  In  mind  the  presump- 
tion of  the  law  that  each  witness  testifies 
to  the  truth,  they  must  accept  the  testimony 
of  such  witness  as  true. 

Henry  W.  Hayes  and  John  Henshaw,  for 
appellant     Irving  ChampUn,  for  appellee. 

PER  CURIAM.  This  case  comes  before 
this  court  upon  the  appellant's  bill  of  excep- 
tions. The  exceptions  are  14  in  number  and 
may  be  grouped  as  follovre: 

Exceptions  Nos.  1,  4,  5,  6,  and  7  relate  to 

evidence  attempted  to  be  introduced  by  the 

'ippellant  as  to  declarntions  In  writing  or 

tnteraents  by  James  Tiffany  to  third  par- 
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ties,  not  in  presence  of  Mr.  Morgan,  tending 
to  contradict  the  evidence  of  the  appellee 
and  bis  witnesses  as  to  an  express  promise 
by  the  deceased  to  pay  the  appellee  for  his 
professional  services.  The  letters  and  state- 
ments were  ottered  In  the  endeavor  to  show 
that  James  Tiffany,  the  deceased,  had  In 
mind  only  that  the  business  which  he  re- 
quested Mr.  Morgan  to  do  would  be  good 
practice  for  him,  would  bring  him  into  prom- 
inence, and  would  advertise  him,  and  that 
Mr.  Tiffany  had  no  intention  of  paying  for 
such  services.  The  court  rightly  excluded 
such  evidence,  on  the  ground  that  self-serv- 
ing statements,  made  to  third  parties  and 
not  in  presence  of  Mr.  Morgan,  were  Inad- 
missible under  the  hearsay  rule. 

Furthermore,  the  evidence  offered  from 
two  letters  written  by  James  Tiffany  to  his 
son,  James  F.  Tiffany  (Exhibit  1),  was  Im- 
material and  Incompetent,  because  it  d. 
not  show  that  Mr.  Tiffany  did  not  intend  to 
pay  Mr.  Morgan  for  services.  It  merely 
showed  that  Mr.  Morgan  had  "to  economize" 
and  needed  practice,  and  that  Mr.  Tiffany 
felt  "like  giving  him  all  the  chance  to  prac- 
tice," and  was  entirely  consistent,  not  only 
with  a  desire  to  give  Mr.  Morgan  promi- 
nence at  the  bar,  but  also  with  an  inten- 
tion to  benefit  him  financially  by  paying 
him  for  his  work.  So  the  testimony  regard- 
ing any  statement  by  Mr.  Tiffany  that  h( 
was  making  his  headquarters  at  Mr.  Mor- 
gan's office,  which  was  excluded  and  form- 
ed the  basis  of  exceptions  4  and  5,  would,  if 
admitted,  have  been  Immaterial,  as  the  fact. 
If  proved,  was  in  no  way  inconsistent  with 
an  intention  and  promise  to  pay  for  services 
rendered. 

The  second  and  third  exceptions  are  not 
pressed  In  the  brief  or  argument  of  the  ar 
peiiant's  counsel.  But  we  have  examined 
them  and  find  that  the  testimony  admitted 
to  which  the  second  exception  was  taken, 
related  to  a  statement  made  by  Mr.  Tlffan.^ 
to  the  witness  Hicks  that  he  intended  to  pa' 
Mr.  Morgan  for  his  services.  The  testimony 
was  properly  admitted  In  corroboration  o. 
Mr.  Morgan's  own  testimony  In  this  regard, 
as  being  a  declaration  against  Interest,  and 
so  an  exception  to  the  rule  excluding  hearsay 
evidence.  The  third  '  exception  related  to 
testimony  which  was  strictly  Immaterial, 
but  was  properly  admitted  in  redirect  ex- 
amination, in  view  of  certain  questions  ask- 
ed by  appellant's  counsel  in  cross-examina- 
tion. Its  admission  or  exclusion  could  not 
have  benefited  or  injured  either  party. 

Exception  No.  8  relates  to  the  refusal  of 
the  court  to  charge  the  Jury  as  requested  by 
the  appellant's  attorney.  The  modification 
of  the  request  to  charge  which  is  the  sub- 
ject of  this  exception  was  entirely  proper, 
ind  the  court  did  not  err  In  such  modifica- 


tion, but  fully  and  fairly  submitted  the  ques- 
tion to  the  jury. 

Exception  No.  9  relates  to  a  request  by 
appellant's  counsel  to  charge  the  Jury  "that 
what  happened  in  the  probate  court  was 
purely  a  formal  matter."  This  was  properly 
refused.  The  proceedings  before  the  probate 
court  were  not  purely  formal,  because  the 
record  shows  that  evidence  was  there  in- 
troduced, and  the  probate  court  made  its 
determination  and  entered  its  decree  from 
which  this  appeal  was  taken,  and  the  court 
had  already  fully  Instructed  the  jury  that 
they  were  to  regard  this  case  on  the  evi- 
dence before  them  as  if  It  was  brought  be- 
fore them  for  the  first  time  anew.  Further- 
more, the  record  shows  that  the  jury  acted 
independently  of  the  probate  court's  proceed- 
ings, because  the  jury  found  a  different 
amount  from  that  determined  by  the  pro- 
bate court 

Exception  No.  10  relates  to  a  charge  of 
the  court  as  to  the  weight  to  be  given  by 
the  jury  to  the  positive  testimony  of  wlt- 
jiesses,  not  contradicted  or  discredited  by 
evidence,  either  direct  or  circumstantial,  or 
by  the  appearance  of  the  witnesses.  The 
charge  was  proper,  as  was  held  by  this  court 
in  Savage  v.  R.  I.  Co.,  28  R.  I.  391,  404,  67 
Atl.  633  et  seq. 

Exception  No.  11,  being  based  upon  the 
refusal  of  the  last  request  of  the  appellant's 
attorney  to  the  court  to  charge  the  jury,  Is 
so  uncertain  and  indefinite  In  the  transcript 
that  it  Is  unintelligible,  and  we  think  It  was 
properly  refused.  So  far  as  we  can  gather 
its  meaning  from  the  brief  filed  on  behalf 
of  the  appellant.  It  related  to  matters  al- 
ready sufficiently  charged. 

Exceptions  Nos.  12,  13,  and  14  are  based 
upon  the'  refusal  of  the  appellant's  motion 
for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  against  the  evidence,  against  the 
law,  and  was  excessive.  A  careful  reading 
of  all  the  evidence  convinces  the  court  that 
the  verdict  is  amply  supported  in  all  re- 
spects. There  was  ample  evidence,,  prac- 
tically uncontradicted,  that  the  services  for 
which  compensation  Is  claimed,  were  ren- 
dered by  Mr.  Morgan  at  the  express  instance 
and  request  of  Mr.  Tiffany,  that  such  serv- 
ices were  necessary  for  the  ascertainment 
and  protection  of  Mr.  Tiffany's  rights,  that 
the  charges  made  by  Mr.  Morgan  were  rea- 
sonable in  view  of  the  nature  of  the  services 
and  of  the  time  spent  therein,  and  that  there 
was  an  express  understanding  between  Mr. 
Morgan  and  Mr.  Tiffany  that  such  services 
should  be  paid  for  by  Mr.  Tiffany.  We  see 
no  ground  upon  which  this  court  would  be 
justified  in  setting  aside  the  verdict 

The  exceptions  are  overruled,  and  the  case 
is  remitted  to  the  superior  court  with  direc- 
tion to  enter  its  decree  upon  the  verdict  and 
for  further  proceedings. 
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(10  R.  I.  107) 

TYLER  T.  SUPERIOR  COURT. 

(Supreme  Court  of  Rhode  Island.     July  7, 
1909.) 

1.  Champebtt  and  Maintknarck  (I  5*)— Ac- 
tion FOB  DaUAOES— UNUgUIDATED  CLAOI— 
AfiSIONUENT  TO   ATTORNKT. 

The  assignment  of  an  anliquidated  cliim 
for  damages  for  assanit  and  battery  and  falsi 
imprisonment,  prior  to  the  entry  of  judgment,  to 
plaintiff's  attorney,  is  contrary  to  publi«  policy 
and  Toid. 

"  '.  Note.— For  other  cases,  see  Champerty  and 
Maintenance,  Cent.  Dig.  Sl  4-11 ;  Dec  Dig.  §  5.*] 
Z  Attobney  akd  Client  (§  181*)— Chabging 

Lien. 

The  darging  lien  of  an  attorney  eztends 
only  to  bis  taxable  fees  and  disbursements,  and 
not  to  his  general  claim  for  compensation  for 
bis  serrices. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aipnt.  Cent  Dig.  ${  394-398;  Dec.  Dig.  { 
181.*1 

3.  Attosnet  akd  Client  (f  188*)— Likw— At- 
tachuent. 

The  charsring  lien  of  an  attorney  does  not 
attach  nntil  after  jndgment  entered. 

(Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  385;    Dec.  Dig.  {  183.*] 

4.  Attoknet  and  Client  (J  168*)— Fees— Se- 

OBET   SETTI.EMENT. 

Where,  after  plaintiff  had  made  an  Invalid 
assignment  of  an  unliquidated  claim  for  dam- 
ages to  his  attorney,  and  before  the  attorney's 
lien  bad  attached  by  the  entry  of  judgment,  a 
secret  settlement  was  made  between  the  partien. 
it  was  error  to  issue  an  execution  against  de- 
fendant in  the  action  for  the  purpose  of  recover- 
ing the  fees  of  plaintiffs  attorney. 

[EM.  Note.— For  other  cases,  see  Attorney  and 
Client  Dec.  Dig.  }  168.*] 

Sweetland,  J.,  dissenting. 

Petition  by  Tliomas  D.  Tyler  for  a  writ  of 
certiorari  to  qnash  the  record  of  the  su- 
perior court  in  Issuing  an  execution  against 
petitioner.    Writ  granted. 

Gardner,  Pirce  &  Thomley  (Hugh  B.  Bak- 
er, of  counsel),  for  petitioner.  James  Har- 
ris and  Irving  Cbamplln,  for  respondent 

BLODGBTT,  J.  The  petitioner  seeks  a 
writ  of  certiorari  to  quash  the  record  of  the 
superior  court  In  issuing  an  execution  against 
the  petitioner  for  the  sum  of  $312.95,  in  the 
name  of  Patrick  Concannon,  plaintiff  in  an 
action  for  assault  and  battery  and  false  im- 
prisonment in  said  court,  $212.95  thereof  to 
the  use  of  Irving  Cbamplln  and  $100  thereof 
to  the  use  of  James  Harris,  in  satisfaction 
of  their  respective  claims  for  services  as 
counsel  for  said  Concannon,  who,  pending 
the  hearing  on  exceptions  after  verdict  in  his 
favor  on  June  18,  1906,  for  $375.83  and  costs, 
thereafter  on  July  12,  1906,  executed  a  re- 
lease under  seal  to  petitioner  In  payment  of 
the  sum  of  $100,  and  signed  an  agreement 
that  the  case  might  be  entered  "settled,"  both 
of  which  acts  were  done  without  the  knowl- 
edge of  his  counsel,  the  said  Champlln  and 
Harris.  The  release  and  agreement  of  set- 
tlement were  not  filed  In  the  superior  court 


until  May  31,  1907,  two  days  after  the  de- 
<-lsion  of  this  court  overruling  the  exceptions 
of  the  petitioner  and  directing  the  entry  ot 
judgment  for  Concannon  on  the  verdict  on 
May  29,  1907,  as  of  the  date  of  said  verdict 
on  June  18,  1906. 

The  counsel  for  Concaimon,  alleging  that 
his  settlement  of  the  action  with  Tyler  with- 
out their  knowledge  was  collusive  and  for 
the  purpose  of  depriving  them  of  their  fees, 
and  claiming  a  charging  lien  in  that  behalf 
upon  the  judgment  in  Concannon  v.  Tyler, 
have  respectively  reduced  their  claims  for 
services  to  judgment  as  against  Concannon, 
and  on  their  motion  the  superior  court  has 
ordered  execution  to  issue  against  Tyler,  aa 
above  set  forth,  after  the  alleged  settlement 
by  the  parties,  who  severally  deny  all  collu- 
sion, and  one  of  whom,  Tyler,  the  petitioner 
here,  has  instituted  this  proceeding  and  avers 
that  the  superior  court  is  without  jurisdic- 
tion to  order  execution  to  issue  in  the  prem- 
ises as  aforesaid.  The  question  so  presented 
Is  whether  counsel  have  a  charging  lien 
Against  the  petitioner  for  their  services  up- 
on these  facta. 

It  is  important  to  note  in  the  first  place 
that,  unlike  many  other  states,  we  have  no 
statute  regulating  this  matter.  It  is  also 
necessary  to  say  that  on  February  12,  1908, 
and  before  trial  in  the  superior  court,  Mr. 
Cbamplln  took  an  assignment  of  Concannon's 
right  of  action  to  any  judgment  which  might 
be  rendered  In  said  action  for  assault  in 
favor  of  tils  client,  Concannon,  and  against 
Tyler,  now  petitioner  here,  as  security  for 
his  fees,  and  gave  notice  thereof  to  Tyler. 
In  Rice  V.  Stone  et  al.,  1  Allen  (Mass.)  668, 
It  was  held  that  an  assignment  for  damages 
for  an  Injury  to  the  person  was  void  at  com- 
mon law,  even  after  verdict,  on  grounds  of 
public  policy.  It  was  there  said  by  Chap- 
man, J.  (page  568):  "No  case  is  cited  where 
It  has  been  held  that  an  assignment  of  a 
claim  for  damages  for  an  injury  to  the  per- 
son has  been  held  good,  when  the  assignment 
was  made  before  judgment  in  an  action  for 
the  tort  Such  claims  were  not  assignable 
at  common  law.  On  the  contrary,  a  possibil- 
ity, right  of  entry,  thing  In  action,  cause  of 
suit,  or  title  for  condition  broken,  could  not 
be  granted  or  assigned  over  at  common  law. 
*  *  *  But  In  respect  to  all  claims  for 
personal  injuries  the-  questions  put  by  Lord 
Abluger  in  Howard  v.  Crowther,  8  M.  &  W. 
603,  are  applicable.  'Has  it  even  been  con- 
tended that  the  assignees  of  a  bankrupt  can 
recover  for  his  wife's  adultery,  or  for  an 
assault?  How  can  they  represent  his  aggra- 
vated feelings?*  And  we  may  add  the  broad- 
er inquiry:  Has  any  court  of  law  or  equity 
ever  sanctioned  a  claim  by  an  assignee  to 
compensation  for  wounded  feelings,  injured 
reputation,  or  bodily  pain,  suffered  by  an  as- 
signor? There  were  two  principal  reasons 
why  the  assignments  above  mentioned  were 
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held  to  be  inTalld  at  common  law.  One  was 
to  avoid  maintenance.  In  early  .times  main- 
tenance was  regarded  as  an  evil  principally 
because  it  would  enable  the  rich  and  power- 
ful to  oppress  the  poor.  This  reason  has  in 
modem  times  lost  mncb,  but  not  the  whole. 
of  its  force.  It  would  still  be  In  the  power 
of  litigious  persons,  whether  rich  or  poor,  to 
harass  and  annoy  others,  if  they  were  allow- 
ed to  purchase  claims  for  pain  and  suffering 
and  prosecute  them  in  courts  as  assignees; 
and  as  there  are  no  counterbalancing  reasons 
In  favor  of  such  purchases,  growing  out  of 
the  convenience  of  business,  there  Is  no  good 
ground  for  a  change  of  the  law  in  respect  to 
such  claims.  *  *  *  A  claim  to  damages 
for  a  personal  tort,  before  it  is  established 
by  agreement  or  adjudication,  has  no  value- 
that  can  be  so  estimated  as  to  form  a  proper 
consideration  for  a  sale.  Until  it  Is  thus  es- 
tablished, It  has  no  elements  of  property 
sufficient  to  make  It  the  subject  of  a  grant 
or  .assignment.  The  considerations  which  are 
arged  to  a  Jury  in  behalf  of  one  whose  rep- 
utation or  domestic  peace  has  been  destroyed, 
whose  feelings  have  been  outraged,  or  who 
has  suffered  bodily  pain  and  danger,  are  of 
a  nature  so  strictly  personal  that  an  .assign- 
ee cannot  urge  them  with  any  force.  The 
character  of  this  class  of  claims  is  not  chang- 
ed in  this  respect  by  a  verdict  before  Judg- 
ment. It  must  be  made  the  subject  of  a  def- 
inite Judgment  before  it  Is  assignable;  a 
Judgment  upon  which  a  suit  may  be  broogbt. 
Stone  V.  Boston  &  Maine  Railroad,  7  dr-i 
(Mass.)  689.  It  is  said  in  Langford  v.  Ellis, 
14  East,  203,  note,  that  the  moment  the  ver- 
dict comes  the  damages  are  liquidated.  This 
was  an  action  of  slander.  But  the  principal 
case  of  Ex  parte  Charles,  14  East,  197,  in 
which  the  other  was  dted,  is  regarded  as 
overturning  it  Buss  v.  GUbert,  2  M.  &  S. 
70.  And  these  cases  hold  that  neither  an 
action  for  breach  of  promise  of  marriage  nor 
for  seduction  passes  to  an  assignee  In  bank- 
ruptcy before  Judgment.  In  our  practice, 
where  the  points  in  controversy  are  seldom 
raised  by  the  pleading,  but  are  brought  out 
in  later  stages  of  the  case,  the  claim  re- 
mains in  great  uncertainty  till  the  Judgment 
is  rendered.  And  the  case  of  Stone  v.  Bos- 
■ton  &  Maine  Railroad,  cited  above,  follows 
the  ancient  case  of  Benson  v.  Flower,  Sir  W. 
^ones,  216,  where  it  was  held  that  an  action 
of  the  case  Is  not  assignable  till  after  Judg- 
ment, when  it  Is  reduced  to  a  certainty. 
•  •  •  In  view  of  these  and  many  other 
authorities  to  which  we  have  referred,  we 
are  of  the  opinion  that  the  ancient  doctrine 
of  the  common  law  on  this  subject  is  still  in 
force,  and  that  the  reasons  on  which  it  was 
originally  founded  are  still  valid.  As  an  as- 
signment of  a  claim  for  a  personal  Injury  is 
void,  though  it  is  made  after  verdict  in  an 
action  to  recover  damages  for  the  injury,  the 
claim  of  the  defendant  Perrin  cannot  pre- 
vail." And  this  decision  was  affirmed  in  the 
recent  case  of  Flynn  v.  Butler,  1S9  Mass.  377, 


75  N.  B.  730  (1908).  And  see  linton  t.  Hur- 
ley,  104  Mass.  85S;  Bennett  v.  Sweet,  171 
Mass.  601,  61  N.  E.  183. 

So  in  Weller  v.  Jersey  City,  H.  &  P.  St 
R.  Co.,  68  N.  J.  Eq.  669,  662,  61  AtL  458,  400 
(1905),  it  was  said  by  Gummere,  C.  J.:  "A 
right  of  action  for  personal  injuries  cannot 
be  made  the  subject  of  assignment  before 
judgment  In  the  absence  of  a  statutory  pro- 
vision to  the  contrary."  And  see  cases  cit- 
ed. And  in  Hanna  v.  Island  Coal  Company, 
5  Ind,  App.  163,  167,  31  N.  B.  846,  848.  51 
Am.  St  Rep.  246,  it  is  said:  "Ordinarily, 
however,  an  attorney  acquires  no  lien  for 
fees  until  after  Judgment  Therefore,  until 
after  Judgment,  the  client  may  settle  and 
compromise  and  release  the  cause  of  action 
In  any  manner  he  pleases  without  consulting 
his  attorney,  and  the  attorney  has  no  power 
to  prevent  It  Simmons  v.  Almy,  103  Mass. 
33;  Parker  v.  Blighton,  32  Mich.  266;  Pul- 
ver  V.  Harris,  52  N.  Y.  73 ;  Roberts  v.  Doty, 
31  Hun  (N.  T.)  128;  Connor  v.  Boyd,  73 
Ala.  385;  Swanston  v.  Morning  Star  Mining 
Co.  (C.  a)  13  Fed.  215;  Young  v.  Dearborn, 
27  K  H.  324.  In  sncta  a  case  a  lien  cannot 
be  acquired  before  Judgment,  even  by  agree- 
ment between  the  attorney  and  client  that 
will  prevent  the  client  from  compromising 
and  releasing  the  cause  of  action  without 
the  consent  of  the  attorney,  although  the  de- 
fendant may  have  notice  of  the  agreement 
Coughlln  V.  New  York,  etc.,  B.  B.  Co.,  71 
N.  Y.  443,  27  Am.  Bep.  76;  Kusterer  v.  City 
of  Beaver  Dam,  56  Wis.  471,  14  N.  W.  617, 
43  Am.  Bep.  726;  Pulver  v.  Harris,  supra. 
If  the  cause  of  action  Is  one  for  unliquidated 
damages,  and  Is  not  assignable,  the  client 
cannot  give  his  attorney  any  lien  upon  it  that 
will  prevent  a  settlement  or  compromise  by 
the  parties  before  Judgment,  even  If  the 
amount  is  definitely  fixed,  and  an  agreement 
made  that  the  same  shall  become  a  lien,  uud 
the  adverse  party  notified  of  the  fact  Jones. 
Liens,  S§  206,  207.  Actions  for  slander  and 
libel,  assault  and  battery,  personal  injuries, 
resulting  from  ,the  negligent  conduct  of  oth- 
ers, are  within  the  rule.  •  •  •  The 
charge  of  fraudulent  collusion  in  the  sec- 
ond paragraph  of  the  complaint  in  no  wise 
aids  the  appellant  Characterizing  a  trans- 
action as  fraudulent  does  not  make  It  so  In 
law,  unless  It  is  so  in  fact  Therefore,  when 
the  appellant  charged  that  the  appellee  was 
guilty  of  a  fraudulent  collusion  for  the  pur- 
pose of  cheating  him  'out  of  his  fees  and  ex- 
penses,' it  was  Incumbent  upon  him  to  state 
facts  sufficient  to  support  the  charge.  Con- 
ant  V.  National,  etc..  Bank,  121  Ind.  323,  22 
N.  B.  250;  Bodkin  v.  MerU,  102  Ind.  293,  1 
N.  E.  625;  Joest  v.  Williams,  42  Ind.  565,  13 
Am.  Rep.  377;  Ham  v.  Greve,  34  Ind.  18. 
When  Stark  compromised  his  claim  with  the 
appellee,  and  dismissed  the  action  without 
the  consent  of  bis  attorney,  he  did  what  he 
had  the  lawful  right  to  do.  The  contract  to 
bring  the  action  was  made  with  Stark  by  the 
appellant    The  appellee  had  nothing  to  do 
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vlth  It  Stark  was  the  owner  of  the  canse 
of  acUon,  and  aa  sncb,  under  the  drcum- 
stances,  had  the  absolute  control  of  It  nntil 
It  passed  Into  a  Judgment  Having  settled 
and  compromised  It  before  judgment,  the  ap- 
pellee was  released.  The  appellant  having 
acquired  no  Uen  npon  or  Interest  in  such 
cause  of  action,  no  obligation  in  his  favor 
was  created  by  the  transaction  against  the 
appellee."  And  see  St  Joseph  Mfg.  Ca  T. 
Miller.  69  Wis.  391.  34  N.  W.  235. 

To  these  decisions  may  be  added  the  an- 
thorlty  of  Averlll  v.  Longfellow,  66  Me.  237, 
in  which  it  was  said  by  Appleton,  C.  J.  (page 
238):  "This  was  an  action  to  recover  dam- 
ages for  an  assault  npon  the  female  plaln- 
tur.  The  plaintiffs  obtained  a  verdict  and 
the  defendant  'filed  a  motion  for  a  new  trial, 
and  the  cause  was  continued.  After  the  con- 
tinuance, and  before  judgment,  the  parties 
settled;  and  the  plaintiffs'  claim  was  dis- 
charged. The  attorney,  by  whom  the  suit 
had  been  successfully  prosecuted,  claims  that 
the  demand  had  been  assigned  to  him,  and 
that  this  assignment  was  made  before  or  at 
the  commencement  of  the  suit  But  the  de- 
mand was  not  assignable.  It  has  been  re- 
peatedly held  that  a  claim  for  damages  for 
a  personal  assault  cannot  be  assigned  before 
final  judgment  McGllnchy  v.  Hall,  58  Me. 
152;  Rice  v.  Stone,  1  Allen  (Mass.)  566.  The 
lien  of  an  attorney  does  not  attach  until  the 
rendition  of  Judgment  Toung  v.  Dearborn, 
27  N.  H.  324,  331.  Before  that  the  parties 
may  settle  and  disregard  the  claims  of  the 
attorney.  Newbert  v.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612 ;  Simmons  v.  Almy,  103 
Mass.  33.  No  lien  in  this  case  had  attached. 
The  court  has  no  authority  to  set  aside  a  set- 
tlement which  the  parties  have  deliberately 
made.  In  accordance  with  their  agreement, 
the  entry  must  be  'neither  party.' " 

It  thus  appears  that  the  assignment  by 
Concannon  to  his  counsel  Is  void,  and  that 
the  rights  of  the  parties  are  to  be  considered 
as  though  it  had  not  been  made,  and  this 
leads  to  a  consideration  of  the  question  what 
those  rights  are.  The  citations  heretofore 
made  indicate  the  nature  of  the  first  ground 
urged  by  the  petitioner  here  against  the  ju- 
risdiction of  the  superior  court  in  Issuing 
said  execution,  viz.,  that  whatever  may  be 
the  right  of  counsel  to  a  charging  Hen  after 
Judgment  uo  such  lien  exists  until  judgment 
and  parties  may  at  will  settle  their  own  cas- 
es without  the  knowledge  or  consent  and 
even  against  the  will,  of  their  counsel  until 
that  time.  The  nature  and  extent  of  the 
right  of  counsel  in  this  state  after  Judgment 
are  thus  set  forth  by  Durfee,  C.  X,  in  Hor- 
ton  T.  Champlin,  12  R.  I.  550,  652,  84  Am. 
Rep.  722:  "Primarily,  without  doubt  the 
lien  originates  in  the  control  which  the  at- 
torney has  by  his  retainer  over  the  Judg- 
ment and  the  processes  for  its  enforcement 
This  enables  him  to  collect  the  Judgment  and 
reimburse  himself  out  of  the  proceeds.  It 
g;lve8  him  no  right,  however,  to  exceed  the 


autliority  conferred  by  his  retainer.  Bat  In- 
asmuch as  the  attorney  lias  the  right,  or  at 
least  is  induced,  to  rely  on  his  retainer  to 
secure  him  In  this  way  for  his  fees  and  dis- 
bursements, he  thereby  acquires  a  sort  of 
equity,  to  the  extent  of  his  fees  and  disburse- 
ments, to  control  the  Judgment  and  its  In- 
cidental processes,  against  his  clleut  and  the 
adverse  party  colluding  with  his  client  whldi 
the  court  wlll>  in  the  exercise  of  a  reasons t>le 
discretion,  protect  and  enforce:  and  on  the 
some  ground  the  court  will,  when  it  can,  pro- 
tect the  attorney  in  matters  of  equitable  set- 
off. We  think  this  is  the  full  scope  of  the 
Hen,  if  lien  it  can  be  called." 

The  opinion  of  Potter,  J.,  in  the  above  case, 
concurring  in  the  dismissal  of  the  action  by 
the  attorney,  rests  upon  the  ground  ttiat  the 
attorney  has  no  lien  in  this  state  save  for  his 
taxable  fees  and  taxable  disbursements  as  for 
officers'  and  other  fees:  "The  plaintiff  evi- 
dently supposes  that  he  has  a  Hen.  not  only 
for  the  costs  taxed  to  the  attorney  of  the 
successful  party,  but  for  his  charges  and  for 
all  his  services,  sometimes  called  fees,  as  be 
claims  a  lien  for  costs  in  cases  where  a  party 
recovers  debt  or  damages  only  and  uo  costs. 
It  might  possibly  be  for  the  public  good  If 
this  was  the  law.  If  a  man,  when  he  began 
a  lawsuit,  knew  that  having  employed  an  at- 
torney, he  could  not'  dismiss  him,  and  that 
after  he  had  gained  his  case  be  would  be 
obliged  to  have  another  lawsuit  with  his  own 
attorney  to  get  his  money  from  him,  and  so 
on  again,  it  would  tend  very  much  to  dimin- 
ish litigation,  and  a  defendant  would  get  out 
of  such  a  suit  as  quick  as  possible.  *  •  • 
If  any  attorney  should  be  entitled  to  a  lien 
upon  a  Judgment  for  money  for  anything  be-  , 
yond  bis  taxable  costs,  it  would  seem  that 
he  ought  to  have  the  same  lieu  where  the 
recovery  Is  for  land.  See  this  question  de- 
cided and  a  great  number  of  cases  quoted  in 
Humphrey  v.  Browning,  46  Hi.  476,  95  Am. 
Dec.  446.  The  lien  claimed  for  the  attorney 
Is  no  part  of  the  old  common  Inw.  See  Oet* 
chell  T.  Clark,  6  Mass.  309;  Baker  v.  Co<*, 
11  Mass.  236,  238;  Simmons  v.  Almy,  103 
Mass.  33.  A  great  deal  of  confusion  may 
arise  from  not  distinguishing  between  the 
costs  taxed  to  the  attorney  and  his  charges 
for  services.  In  many  states  there  are  costs 
taxed  as  between  attorney  and  client  where- 
as we  have  none  such  here.  And  in  coun- 
tries or  states  where  such  a  Hen  is  held  to 
exist  the  cases  generally  recognize  that  It 
extends  not  to  counsel  fees  proper,  but  to 
the  taxed  costs  only.  Ocean  Insurance  Co. 
V.  Rider,  22  Pick.  (Mass.)  210;  Wright  v.  Cob- 
lelgh,  21  N.  H.  339.  •  •  *  In  this  state 
costs  are  taxed  generally  only  to  the  party  re- 
covering, and  no  costs  are  taxed  as  between 
attorney  and  client  It  is  the  party  who  re- 
covers the  Judgment  and  not  the  attorney. 
By  the  old  law  a  fee  was  taxed  for  the  at- 
torney, evidently  intending  It  as  aq  allow- 
ance for  the  pay  of  his  attorney.  By  the 
law  as  lately  amended,  a  fee  is  taxed  to  the 
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attorney,  thus  giving  countenance  to  the  claim 
that,  when  recovered,  It  belongs  to  him.  If 
there  Is  any  lien,  therefore,  It  should  be  only 
for  this  fee,  unlegg  he  has  paid  the  officers' 
fees  or  other  fees.  The  travel  and  attend- 
ance is  expressly  taxed  for  the  party,  and 
bow  any  attorney  can  have  any  claim  for 
this  It  Is  hard  to  see."  And  see  Cozzens  v. 
Whitney,  3  R.  I.  79,  82 ;  Whitcomb  v.  Straw, 
62  N.  H.  631 ;  Hill  v  Brinkley,  10  Ind.  102 ; 
Bx  parte  Kyle,  1  Cal.  331,  affirmed  In  Mans- 
field V.  Dorland,  2  Cal.  507 ;  Currier  v.  Bos- 
ton &  Maine  Railroad,  37  N.  H.  223. 

In  construing  the  phrase  "fees  and  dis- 
bursements," above  referred  to.  In  Ocean  In- 
surance Co.  V.  Rider,  the  court  said:  "We 
think  the  statute  does  not  refer  to  counsel 
fees  but  only  to  the  taxable  costs."  And  in 
Wright  V.  Coblelgh,  supra,  it  is  said  of  the 
attorney's  lien:  "This  right  Is  limited  to  the 
fees  and  disbursements  of  the  attorney  on 
that  cause,  and  cannot  be  extended  to  'com- 
missions' or  other  charges,  however  proper  In 
themselves."  And  see  cases  cited.  In  Humph- 
rey V.  Browning,  supra,  the  court  say  (pages 
477,  485  of  46  111.  [05  Am.  Dec.  446]):  "The 
only  Important  question  presented  by  this 
record  which  we  propose  to  examine  is,  has 
an  attorney  at  law  a  lien  upon  the  real  es- 
tate recovered  in  an  action  of  ejectment, 
prosecuted  by  him?  This  Is  a  new  question 
in  this  court,  and  if  it  rests  upon  a  great 
preponderance  of  authority  in  its  favor,  as 
argued  by  appellees,  it  would  seem  to  be  no 
diflScuIt  matter  to  produce  the  authority.  If 
it  does  exist  in  any  country  in  the  world, 
where  the  common  law  prevails,  or  equity 
Jurisprudence  obtains,  the-  books  ought  to  l>e 
fall  of  such  cases.  Not  a  single  case  has 
l>een  referred  to  by  appellees  sustaining  their 
position.  •  •  •  A  careful  review  of  the 
authorities  cited  satisfies  us  ttiat  no  such 
lien,  as  claimed  by  appellees,  has  ever  been 
allowed  in  any  court  in  England  or  in  any 
of  the  states  of  this  Union.  No  case  directly 
on  the  point  has  been  cited,  for  while,  as  in 
England,  New  York,  Massachusetts,  Georgia, 
and  Florida,  attorneys  have  a  lien  on  the 
Judgments  recovered,  for  their  costs,  nearly 
all  the  cases  show  the  judgments  were  mon- 
ey Judgments,  and  the  lien  allowed  was  for 
taxable  costs  only,  and  not  where  a  quantum 
meruit  compensation  was  claimed." 

That  an  attorney's  Hen,  in  the  absence  of 
statutory  provision,  does  not  attach  imtil 
after  judgment  is  settled  by  Potter,  J.,  in 
Horton  V.  Champlin,  12  R.  I.  557,  34  Am. 
Rep.  722:  "In  Pulver  v.  Harris,  52  N.  Y.  73, 
76,  the  court  held  that  the  suit  was  subject 
to  the  control  of  the  party;  that  the  attor- 
ney bad  a  lien  after  Judgment,  but  not  be- 
fore. The  latter  would  prevent  the  party 
from  settling  his  case.  And  see  Simmons  v. 
Almy,  103  Mass.  33;  Averill  y.  Longfellow, 
66  Me.  237."  And  the  doctrine  is  supported 
by  abundant  authority.  In  Parker  v.  Bligh- 
ton,  32  Mich.  266,  the  defendant  settled  with 
the  plain tiir  in  a  replevin  suit,  and  it  was  said 


by  Cooley,  J.  (page  266):  "This  was  an  action 
of  replevin  In  which  the  defendant  in  error 
was  plalntifr.  The  defendant  below  relied, 
among  other  things,  on  a  settlement  which  he 
claimed  had  been  made  with  plaintiff,  and 
which  was  evidenced  by  a  writing.  It  was 
claimed  on  the  part  of  the  plaintiff  that  the 
writing  was  obtained  by  duress.  It  was  also 
claimed  that,  as  the  writing  was  obtained 
from  the  plaintiff  in  the  absence  of  and  with- 
out the  knowledge  of  his  attorney,  it  was 
void  as  depriving  him  of  his  lien  for  bis  serv- 
ices. If  this  were  so,  it  was  necessarily 
conclusive,  as  the  amount  in  controversy 
was  80  insignificant  that  the  most  moderate 
charge  would  exceed  it  The  circuit  Judge 
instructed  the  Jury  that  the  plaintiff  cooid 
not  thus  settle  the  case  without  the  consent 
of  his  attorney.  This  ruling  was  erroneous. 
The  attorney  bad  no  lien  whatever  on  the 
suit" 

In  Henchey,  Adm'x,  v.  City  of  Chicago,  41 
111.  136,  which  was  an  action  for  causing 
the  death  of  plaintiff's  husband  by  reason  of 
Insufficiently  lighting  and  guarding  an  (9>en 
drawbridge,  the  plaintiff  settled  the  case  and 
executed  a  release  to  the  city  pending  th<> 
action  and  without  the  knowledge  of  her 
counsel,  and  the  court  dismissed  the  case 
and  denied  the  plaintifTs  motion  to  rein- 
state made  upon  several  grounds  of  which 
the  fourth  ground  was:  "The  attorney  for 
the  plaintiff  Insists  that  he  had  an  attorney's 
lien  on  the  claim  for  damages  which  could 
not  be  defeated  by  the  act  of  his  client." 
The  Supreme  Court  of  Illinois  said  (page 
140):  "The  counsel  for  appellant  also  in- 
sists that  be  had  an  attorney's  lien  on  the 
claim  for  damages  which  could  not  be  de- 
feated by  the  act  of  his  client,  and  which 
gave  him  a  right  to  prosecnte  the  suit  to 
Judgment.  The  extent  of  an  attorney's  lien 
is  not  very  well  defined,  and  the  cases  in 
the  New  York  Reports  are  especially  con- 
flicting. We  are  not,  however,  Inclined  to 
hold,  that  the  lien  attaches  to  a  claim  for 
unliquidated  damages  prior  to  the  Judgment. 
In  Getchell  v.  Clark,  5  Mass.  309,  on  an  ap- 
plication similar  to  the  present,  the  coorL 
refusing  the  motion,  said:  'Before  Judgment 
it  was  very  clear  the  plaintiff  might  settle 
the  action  and  discharge  the  defendant, 
without  or  against  the  consent  of  his  attor- 
ney, who  had  no  Hen  on  the  cause  for  his 
fees.*  A  similar  rule  is  laid  down  in  Foot  v. 
Tewksbury,  2  Vt.  97,  Shank  v.  Shoemaker, 
18  N.  Y.  489,  and  Sweet  v.  Bartlett,  4  Sandf. 
(N.  Y.)  661,  and  we  regard  it  as  by  far  the 
sounder  principle.  To  hold  that  the  lien  at- 
taches to  a  claim  for  unliquidated  damages 
before  Judgment  would  embarrass  parties  in 
all  attempts  to  settle  their  suits  amicably, 
and  thereby  greatly  tend  to  prevent  a  re- 
sult always  held  to  be  desirable.  Esftecially 
would  this  be  the  case  under  a  system  of 
practice  like  ours,  where  the  compensation 
of  attorneys  Is  not  fixed  by  law.  Under  such 
a  rule,  attorneys,  by  making  a  demand  for 
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unreasonable  fees,  tronld  be  able  to  preyent 
a  settlement  whenever  they  should  desire. 
Highly  as  we  think  of  our  profession,  we  do 
not  deem  It  desirable  that  they  should  thus 
be  able  to  control  the  most  Important  inter- 
ests of  their  clients.  Independently  of  the 
wishes  of  the  latter.  It  Is  better  that  cli- 
ents should  be  at  liberty  to  adjust  their  dlff' 
culties  if  they  can.  lu  the  i>iirtlcular  case 
before  us  we  have  no  doubt  it  would  be 
most  equitable  to  allow  the  Hen.  But  we 
cannot  establish  the  mle  in  reference  to  the 
merits  of  a  particular  case.  'Hard  cases 
malce  bad  law.'  We  think  such  an  applica- 
tion of  the  lien  as  is  here  asked  would  be 
against  the  current  of  authorities  and  the 
general  Interests  of  society." 

In  Alexander  t.  Grand  Ave.  Ry.  Co.,  64 
Mo.  App.  66,  the  plaintiff  settled  with  the 
defendant  an  action  for  personal  Injuries 
sustained  while  a  passenger  on  one  of  Its 
cable  street  cars,  and  did  so  while  the  ac- 
tion was  pending  and  without  the  knowl- 
edge of  her  counsel,  and  after  notice  from 
her  counsel  to  the  defendant  company  that 
"said  attorneys  for  their  services  In  said 
cause  have  taken  an  interest  in  whatever 
judgment  or  compromise  may  be  obtained." 
The  eonrt  refused  to  set  aside  the  order  of 
dismissal,  made  later  upon  the  plaintiff's 
own  motion,  one  of  the  grounds  of  which 
was  "that  the  settlement  was  in  violation 
of  the  rights  of  plaintilTs  attorneys  of  which 
defendant  had  notice,"  saying  (page  73): 
"The  claim  to  which  these  papers  refer  must 
have  for  its  foundation  either  a  Hen  in  fa- 
vor of  the  attorneys  or  an  assignment  of  a 
part  of  tlte.  claim.  That  an  attorney  has  no 
Hen  for  his  services  on  a  judgment  obtain- 
ed by  bim  was  long  since  determined  In 
this  state.  Frlssell  v.  Halle,  18  Mo.  18;  Rob- 
erts ▼.  Nelson,  22  Mo.  App.  28.  And  It  could 
scarcely  be  pretended  that  an  attorney, 
merely  as  such,  would  have  a  Hen  on  the 
claim  before  it  became  a  Judgment,  In  the 
absence  of  a  statute  conferring  such  a  Hen, 
as  the  attorney  can  have  no  lien  on  the 
suit  Parker  v.  Bllghton,  82  Mich.  266; 
Couj^lin  T.  Railroad.  71  N.  T.  448,  27  Am. 
Rep.  75;  Henchey  t.  Chicago,  41  111.  136. 
ThoDgh  there  seems  to  have  been  a  mle  or 
practice  adopted  arbitrarily  by  some  of  the 
courts  enforcing  such  Hens.  The  court  said 
in  the  foregoing  case  from  New  York  that 
the  courts  invented  this  practice  and  as- 
sumed this  extraordinary  power  to  defeat  at- 
tempts to  cheat  the  attorneys  out  of  their 
costs.'  But,  as  stated  in  that  case  and  In 
he  case  cited  from  18  Mo.  18,  attorney's  fees 
in  those  Jurisdictions  were  "fixed  sums,  easi- 
ly determined  by  taxation,'  and  this  power 
was  exercised  to  secure  them  their  fees." 

In  the  recent  case  of  Boogren  v.  St  Paul 
City  Ry.  Co.,  97  Minn.  51,  52,  106  N.  W.  104, 
106,  3  L.  R.  A.  (N.  S.)  370,  114  Am.  St  Rep. 
691  (1906),  the  facts  present  some  slmUarlty  to 
the  facts  in  the  case  at  bar:  "This  Is  an  ap- 
peal by  the  attorney  for  tlie  plaintiff  from 


an  order  discharging  an  order  to  show  cause 
why  the  attorney  should  not  be  permitted  to 
continue  the  action  for  the  purpose  of  de- 
termining and  enforcing  his  alleged  interest 
therein.  Some  time  prior  to  July,  1904,  the 
plaintiff,  Charles  L.  Boogren,  claimed  to  have 
a  cause  of  action  against  the  St  Paul  City 
Railway  Company  for  damages  for  personal 
injuries  alleged  to  have  been  occasioned  by 
the  negligence  of  the  company.  On  July  15, 
1904,  Boogren  entered  into  a  contract  with 
the  petitioner,  Joel  B.  Gregory,  an  attorney 
at  law,  by  the  terms  of  which  Gregory  agreed 
to  prosecute  the  action  as  the  plaintiff's  at- 
torney and  to  pay  all  expenses  of  the  suit 
and  in  consideration  therefor  Boogren  agreed 
to  pay  said  party  of  the  second  part  [Greg- 
ory], after  the  expenses  of .  said  suit  and 
other  expenses  have  been  paid,  50  per  cent  of 
all  moneys  receiv^  from  the  St  Paul  City 
Railway  Company  by  party  of  the  first  part 
as  compensation  for  said  Injuries  in  said 
case  of  Charles  L.  Boogren  v.  St  Paul  City 
Railway  Company.  An  action  to  recover 
damages  in  the  sum  of  $10,350  was  thereafter 
brought  in  Ramsey  county.  On  the  trial  the 
Jury  disagreed,  and  the  case  was  continued  to 
the  January,  1905,  term.  On  the  defend- 
ant's motion  the  case  was  continued  till  the 
February  term,  and  set  for  trial  on  February 
14th.  When  the  case  was  called  for  trial,  the 
plaintiff  did  not  appear,  and  his  attorney 
stated  that  he  was  not  able  to  find  his  client. 
The  defendant's  attorney  stated  to  the  court 
tliat  the  defendant  liad  its  witnesses  snb- 
pcenaed  and  in  court  ready  for  the  trial,  but 
that  he  would  consent  to  a  continuance  of 
the  case  until  the  April  term  of  court  It 
was  subsequently  continued  to  the  May  term 
of  court,  and  then  to  the  June  term,  by  agree- 
ment of  the  attorneys.  On  the  call  of  the 
calendar  on  June  5th,  the  defendant  objected 
to  any  further  continuance,  and  the  case  was 
set  for  trial  on  June  9th.  On  June  8th  the 
defendant  filed  a  written  dlsm'lssal  of  the 
action  on  the  merits.  This  instrument  bore 
date  of  January  24,  1905,  and  was  signed  by 
the  plaintiff  and  defendant's  attorneys.  When 
the  case  was  called  for  trial  on  June  9th,  the 
defendant  informed  the  court  that  the  action 
had  been  settled  and  that  a  dismissal  had 
been  filed.  The  petitioner  then  stated  to  the 
court  that  he  knew  nothing  of  said  dismissal, 
and  asked  that  the  action  be  held  open  to 
allow  him  to  present  a  petition  to  be  allowed 
to  continue  the  action  for  the  purpose  of  re- 
covering his  attorney's  fees  and  expenses. 
This  petition  was  granted,  and  petitioner 
thereafter  made  the  petition  herein,  and  the 
same  came  on  for  hearing  on  an:  order  to 
show  cause.  The  petition  stated  that  the 
settlement  between  the  defendant  and  plain- 
tiff was  made  with  the  full  notice  and  knowl- 
edge of  the  Hen  and  rights  of  the  petiMoner 
and  for  the  purpose  of  defrauding  and  <;beat- 
Ing  him  out  of  his  attorney's  fees  and  ex- 
penditures, that  his  expenditures  were  $328.- 
75,  that  the  plaintiff's  damages  were  ^000, 
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and  tbat  plaintiff  waa  Insolrent.    The  de- 
fendant moved  to  dismiss  the  petition  upon 
the  grounds  (1)  that  It  did  not  state  facts 
sufficient  to  warrant  the  court  In  granting 
the  petitioner  the  relief  prayed  for;    (2)  be- 
cause the  court  had  no  Jurisdiction  of  the 
subject-matter.    The  appeal  is  from  an  order 
dismissing  the  petition.    •    •    •    The- peti- 
tioner bases  his  right  to  conttnne  the  action 
for  the  protection  of  his  alleged  interests  up- 
on the  theory  (1)  tbat  be  has  a  Hen  which 
It  Is  the  duty  of  the  conrt  to  protect,  and  (2) 
tiiat  he  1b  the  equitable  assignee  of  an  in- 
terest in  the  cause  of  action  by  reason  of  the 
contract  between  him  and  the  plalntlfT.    The 
order  of  the  trial  court  was  correct.     The 
breach  of  professional  ethics  Inyolved  cannot 
affect  the  legal, rights  of  the  parties.    The  pe- 
titioner had  no  lien  upon  the  cause  of  ac- 
tion.   He  had  acquired  no  statutory  attorney's 
lien  (Forbush  r.  Leonard,  8  Minn.  303  [OU. 
267] ;   Nielsen  t.  City  of  Albert  Lea,  91  Minn. 
888,  98  N.  W.  195),  and  it  is  the  settled  law 
of  this  state  tbat  a  lien  cannot  be  created  by 
BDCb  a  contract  upon  a  right  of  action  arising 
oat  of  personal  tort.    As  said  In  Hammons 
T.  Great  Northern  By.  Co.,  63  Minn.  249,  54 
N.  W.  1108:    'The  plaintiff  bad  no  lien — could 
not  have  any — on  the  cause  of  action.     A 
cause  of  action  for  a  personal  tort  is  strictly 
personal.    It  Is  not  in  the  nature  of  property, 
in  the  sense  that  any  one  but  the  Injured  par- 
ty can  have  any  right  in  It    *    *    *    See, 
also,  Anderson  y.  Itasca  Lumber  Co.,  86  Minn. 
480,  91  N.  W.  12,  291,  and  Nielsen  v.  City  .of 
Albert  I>ea,  supra.    *    *    *    It  has  been  said 
that  the  court  wUl  protect  the  attorney  of  a 
party  to  an  action  against  a  collusive  settle- 
ment in  fraud  of  bis  rights.   This  rule  applies 
when  the  attornQr  has  ac^lred  a  lien.    Wei- 
cber  T.  Carglll,  86  Minn.  271,  90  N.  W.  402. 
The  language  used  in  the  New  Tork  and 
Oeorglft  cases  must  be  construed  in  the  light 
of  the  statutes  of  those  states,  which  give  the 
attorney  a  l^en  upon  the  client's  cause  of  ac- 
tion.   3  Am.  &  Eng.  Enc.  (2d  Ed.)  468.    There 
are  also  serious  practical  difficulties  in  the 
way  of  such  a  procedure  when  the  action  is 
to  recover  unliquidated  damages.    The  pow- 
er to  arrest  or  rescind  the  effect  of  a  settle- 
ment is  cautiously  exercised  tn  respect  to 
suits  for  debts  actually  owIj's;  and  the  pow- 
er would  be  more  caiitlout>.y  applied  to  ac- 
tions for  torts,  where  it  would  be  impracti- 
cable for  the  court,  upon  the  opposing  repre- 
sentations of  the  parties  and  without  hearing 
the  proofs  to  ascertain  whether  there  was  a 
Just  cause  of  action,  or  whether  there  was 
ground  to  distrust  the  Jastness  of  the  set- 
tlement   The  whole  case  would  have  to  be 
tried  before  the  couH  could  pronounce  tbat 
the  suit  was  properly  instituted  and  tbat  it 
afforded  prima  facie  ground  for  the  award  of 
costs.    •    •    •    The  policy  of  the  law  favors 
the  adjustment  of  claims  and  the  termination 
of  litigation,  and  the  courts  are  not  disposed 
to  limit  the  right  of  parties  In  this  respect. 
This  practice  may  occasionally  work  a  hard- 


ship upon  attorneys,  but  It  is  neverthelesB  a 
salutary  rule.  An  attorney  whose  rights  are 
prejudiced  must  look  to  his  client  for  re- 
lief, or  in  a  proper  case  proceed  directly 
against  the  party  by  whose  fraudulent  con- 
duct be  has  been  injured.  The  order  ap- 
pealed from  is  affirmed." 

Likewise  in   Lamont  T.   Bailroad  Co.,   2 
Mackey  (D.  C.)  602,  47  Am.   Rep.  268,  the 
facts  closely  resemble  the  case  at  bar  and 
are  as  follows:    "This  case,  as  is  very  weli 
known,   was  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
suffered  by  the  plaintiff  in  being  forcibly  and 
wrongfully  expelled  from  the  cars  of  the  de- 
fendant   The  case  was  tried  three  times, 
and  on  the  last  trial  the  Jury  rendered  a  ver- 
dict for  the  plaintiff  for  (16,000.    The  case 
came,  in  the  usual  form,  before  this  court  on 
a  motion  for  a  new  trial  on  bills  of  excep- 
tions.   It  was  argued  by  counsel,  and  while 
under  advisement  the  defendant  settled  with 
the  plaintiff  by  paying  him  $2,000,  and  re- 
ceived from  him  a  release  of  all  claims  and 
demands,  and  an  order  to  the  clerk  of  this 
court  to  enter  the  case  dismissed.    This  waa 
done  without  the  knowledge  of  the  plalntUTs 
attorneys.    After  this   was  done,   the  court 
rendered  Its  opinion,  setting  aside  the  verdict 
in  the  case  below  and  ordering  a  new  trial, 
and  then  this  order  to  dismiss  was  filed,  and 
after  that  the  attorneys  for  the  plaintiff  came 
into  conrt  and  moved  the  oourt  to  set  the 
cause  down  for  trial,  notwithstanding  the 
paper  filed  by  the  defendant  purporting  to  be 
an  acknowledgment  that  the  case  had  been 
settled,  on  the  ground  that  said  pretended 
settlement  between  the  plaintiff  and  the  de- 
fendant was  collusive,  and  with  knowledge 
on  the  part  of  the  defendant  that  the  plain- 
tiff's attorneys  were  interested  in  the  case  to 
the  extent  of  their  fees  for  services,  and  tliat 
knowledge  of  such  settlement  was  being  con- 
cealed from  them  by  the  plaintiff.    The  mo- 
tion was  accompanied  with  an  affidavit  show- 
ing that  the  plaintiff  had  agreed  to  pay  tiia 
attorney,  Mr.   McPherson,   a   contingent  fee 
of  33  per  cent  of  the  amount  tbat  should  be 
recovered.    The   court   thereupon   passed ,  a 
peremptory  order  that  the  defendant  should 
pay  to  plaintiff's  attorneys  one-third  of  the 
sum  of  ¥2,000,  and  that  In  default  thereof, 
the  entry  of  dismissal  should  be  struck  out 
and  the  case  set  down  for  trial.    That  order 
was  appealed  from,  and  that  appeal  has  been 
the  subject  of  discussion  before  us.    In  the 
argument  here  it  was  claimed,  on  the  part  of 
the  attorneys  for  the  plaintiff,  that  tbey  had 
a  lien  on  the  cause  of  action,  and  that  the 
oourt  could  enforce  it  by  allowing  the  suit  to 
proceed  to  trial  for  the  benefit  of  the  attor- 
neys, where  it  had  been  adjusted  between  the 
parties  colluslvely,  with  a  view  to  cheat  the 
attorneys  out  of  their  compensation.    Upon 
the  other  hand,  it  was  claimed  by  the  defend- 
ant that  before  Judgment,  the  parties  to  a 
pending  suit  have  entire  control  of  the  sub- 
ject-matter, and  may  settle  it  between  ttaem- 
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selTea,  wlthont  ptefference  tb  either  the  wish- 
es or  the  Interests  of  the  attorneys.  The 
common  law  recognizes  the  lien  of  an  attor- 
ney upon  moneys  of  his  client  In  his  hands, 
and  also  upon  papers  and  documents  In  bis 
hands,  whether  they  be  muniments  of  title, 
or  causes  of  action,  or  erldenoe;  but  there 
Is  no  such  thing  as  the  lien  of  an  attorney 
upon  a  mere  claim  or  cause  of  action  which 
his  client  baa  against  a  third  person,  apart 
from  the  tangible  vouchers  of  the  claim  which 
may  be  in  Qie  attorney's  possession.  The 
very  essence  of  the  common  law  is  possession. 
The  party  who  has  a  lien  loses  It  the  moment 
he  sorrenders  poasession ;  and  possession  can- 
not be  predicated  of  a  mere  abstract  right  in 
another  jjierson.  It  is  conceded  on  all  hands 
that  the  parties  before  Judgment,  may  com- 
promise and  settle  between  themselves  with- 
out reference  to  the  attorney,  which  could 
not  be  the  case  if  the  attorn^  could  be  re- 
tarded as  having  possession  of  his  client's 
canae  of  action.  •  •  •  The  present  case 
illnstrates  the  distinction  particularly.  Here 
Is  a  claim  for  unliquidated  damages,  which 
is,  in  Ita  very  nature,  incapable  of  being  as- 
signed in  whole  or  In  part  to  the  attorney; 
and  in  fact  the  agreement  which  is  relied  np- 
on  here  does  not  purport  to  assign  it  in  any 
part,  but  is  simply  an  engagement  on  the  part 
of  the  plaintiff  to  pay  his  attorney  a  contin- 
gent fee  of  83  per  cent,  of  the  amount  of  the 
recovery — that  is,  be  agrees  that  In  case  of 
recovery  he  personally  will  pay  to  his  coun- 
ad  a  sum  equlv)<'"nt  to  33  per  cent,  of  the 
amount  !«covei-ec-.  It  is  clear,  therefore, 
that  he  might  as  well  agree  to  pay  a  gross 
■nm  of  91,000,  or  any  other  gross  sum,  or  to 
convey  a  house  and  lot  in  case  of  success  in 
the  suit.  Now,  In  no  sense  can'  that  col- 
lateral engagement  of  the  client  to  his  attor- 
ney be  said  to  be  involved  in  this  suit.  Here 
in  an  action  for  damages  suffered  by  the 
client.  It  is  not  a  suit  to  recover  money 
stipulated  In  a  collateral  agreement  to  be 
paid  by  client  to  attorney,  but  it  is  to  recover 
damagea  for  Injuries  alleged  to  have  been 
niffeted  by  the  client,  and  quoad  that  the 
attorney  cannot  be  interested  as  a  party  in 
the  Buit.  It  might  as  well  be  Said  that, 
where  the  client  had  agreed  to  do  some  col- 
lateral thing  in  case  of  the  recovery  of  Judg- 
ment, to  convey  a  house  and  lot,  for  example, 
the  court  could,  after  this  settlement,  hold 
the  defendant  responsible  for  the  plaintiff's 
engagmient  to  convey  that  house  and  lot  to 
his  attorney.  Ton  could  maintain  that  prop- 
osition with  as  much  reason  as  that  the  court 
could  compel  the  defendant  to  pay  to  the  at- 
torn^ of  the  plaintiff  the  moneys  or  consid- 
erations which  the  client  had  collaterally  en- 
gaged to  pay  to  his  attorney.  The  courts 
will  not  enforce  such  a  claim  in  that  way. 
They  leave  the  attorney  to  bis  common-law 
remedy  on  the  contract.  We  think  the  whole 
course  of  the  authorities  Is  in  that  direction. 
The  law  is  stated  In  the  first  place  In  Parsons 
on  Contracts,  roL  1.  p.  116,  as  follows:    'He 


[the  attorney]  haa  no  claim  for  unliquidated 
damages  In  court  until  after  Judgment'  The 
case  of  Wood  v.  Anders,  5  Bush  (Ky.)  601,  Is 
cited,  which  fully  sustains  this  proposition. 
Again  in  Parsons  (volume  8,  p.  269):  'But 
the  lien  on  the  cause  for  his  fees  does  not  at- 
tach until  the  Judgment  Is  r^idered.  There- 
fore, where  in  a  case  reserved,  after  the  opin- 
ion of  the  court  was  pronounced  in  favor  of 
the  plaintiff,  he  forthwith  assigned  his  inter- 
est in  the  Judgment,  and  the  defendant,  dur- 
ing the  term  and  before  the  Judgment  was 
actually  entered,  paid  the  whole  amount  to 
the  assignee,  it  was  held  that  the  attorney's 
lien  Was  thereby  defeated.'  In  support  of 
this  several  cases  are  cited,  all  of  which  fully 
sustain  the  position  In  the  text  *  *  *  'It 
Is  therefore  beyond  dispute  that  the  plain- 
tiff's attorney  had  neither  a  legal  nor  an 
equitable  interest  by  way  of  assignment  or 
lien  on  the  cause  of  action.  The  defendant 
was  not  asldng  any  favor  of  the  court  It 
was  in  court  lilmply  insisting  upon  its  settle- 
ment with  the  plaintiff  as  a  defense  to  his 
cause  of  action.  Therefore,  if  the  attor- 
neys are  entitled  to  the  protection  th^  now 
seek.  It  Is  only  by  tlie  exercise  of  the  extraor- 
dinary pow«r  of  the  court,  to  which  I  have 
first  above  alluded,  and  I  am  prepared  to  say 
that  such  power  should  not  be  exercised  In  a 
case  like  this.  It  has  not  been  conferred 
upon  the  courts  by  statute,  usage,  or  common 
law.  Its  exercise  to  secure  to  an  attorney 
the  statutory  fees,  small  In  amount  and 
easily  ascertainable,  was  Just  and  prcqier, 
and  could  lead  to  no  abuse.  But  to  exercise 
it  so  far  as  to  enforce  all  contracts  between 
<^ents  and  attorneys,  however  extraordinary, 
is  quite  another  thing.  Here  the  attorneys 
were  contractors.  They  took  the  Job  to  carry 
this  suit  through,  and  to  furnish  all  the  labor 
and  money  needed  for  that  purpose,  and  they 
are  no  more  entitled  to  the  protection  which 
they  now  seek  than  any  other  person  not  a 
lawyer  would  have  been  if  he  had  taken  the 
same  contract.  When  a  party  has  the  whole 
legal  and  equitable  title  to  a  cause  of  action, 
public  policy  and  private  right  are  best  sub- 
served by  permitting  him  to  settle  and  dis- 
charge that,  if  he  desires  to,  without  the  In- 
tervention of  his  attorneys'  iquoted  from  Peo- 
ple V.  Tioga,  C.  P.  19  Wend.  [N.  ¥.]  73,  Cow- 
en,  J.).  •  •  •  But  enough  has  been  said 
to  show  that  all  the  cases  hold  uniformly 
that  the  court  will  not  interfere  tu  enforce 
In  a  summary  way,  through  the  original  suit 
the  collateral  engagements  of  a  client  for  the 
compensation  of  his  attorney.  We  are  cer- 
tainly as  desirous  as  any  court  could  be  to 
protect  the  members  of  the  bar  in  their  rela- 
tions with  their  clients;  but  it  clearly  seems 
to  be,  if  not  beyond  the  power  of  the  court, 
certainly  a  practice  not  sustained  by  any  au- 
thority or  precedent,  to  enforce  an  engage- 
ment of  this  character  in  a  summary  way. 
The  court  wUl  leave  the  attorney  to  his  com- 
mon-law remedy,  and,  therefore,  we  are  com- 
pelled to  reverse  the  order  of  the  court  below 
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and  to  allow  the  order  of  settlement  to 
stand." 

Again  in  Swanston  t.  Morning  Star  Min- 
ing Co.  (C.  C.)  13  Fed.  215,  4  McCrary.  241, 
an  action  to  recover  damages  for  a  personal 
Injury  was  settled  by  the  plaintiff  without 
the  knowledge  of  his  counsel,  and  the  court 
held,  upon  the  motion  to  dlamiss  the  action, 
as  follows  (page  242):  "The  motion  to  dis- 
miss upon  this  agreement  is  resisted,  not  by 
the  plaintiff  himself,  but  by  bis  attorneys, 
who  say  that  they  had  a  contract  with  the 
plaintiff  whereby,  in  the  event  of  their  suc- 
cess in  this  suit,  they  were  to  receive  as  their 
compensation  for  services  one-third  of  the 
amount  which  might  be  recovered.  The 
question  Is  made  as  to  whether  this  is  a 
champertous  agreement,  but  we  are  not  dis- 
posed to  go  into  that  question.  It  is  one, 
perhaps,  of  some  difficulty,  and  about  which 
there  is  a  considerable  conflict. of  authority. 
It  would  undoubtedly  be  champertous  if 
either  of  the  attorneys  bad  agreed  to  pay  the 
costs  of  the  proceeding ;  but  whether  a  mere 
contract  for  a  contingent  fee  of  one-third  of 
tlie  amount  recovered  Is  champertous  is  a 
question  not  entirely  settled.  We  do  not 
think  it  necessary,  at  all  events,  to  pass  upon 
It  in  this  case.  It  is,  perhaps,  not  improper 
to  remark,  however,  that  it  is  not  a  contract 
which  commends  itself  very  much  to  the  fa- 
vor of  the  courts,  and  this  court  would  not 
be  disposed  to  go  any  further  than  the  law 
requires  to  uphold  it.  But,  even  assuming 
that  It  is  a  valid  contract  aa  between  the 
plaintiff  and  his  attorneys,  the  question 
arises,  how  can  we,  by  any  order  of  ours, 
continue  this  case  and  carry  it  on  to  Judg- 
ment, after  the  plaintiff  himself  has  sold  the 
cause  of  action  and  received  a  sum  which,  he 
says.  Is  in  full  satisfaction.  The  attorneys 
are  not  parties  to  the  record.  No  judgment 
could  be  rendered  In  their  favor,  and.  If  we 
were  to  go  on  to  trial,  I  do  not  see  bow  It 
Is  possible  that  any  judgment  at  all  could  be 
rendered  upon  the  record  in  the  face  of  ttiis 
dismissal,  this  acknowledgment  of  payment 
In  full  by  the  plaintiff  himself.  If  the  coun- 
sel for  the  plaintiff  bad  any  Hen  upon  any- 
thing, the  court  would  protect  them,  per- 
haps, by  some  form  of  proceeding  In  this 
case ;  that  is  to  say,  the  counsel  might,  per- 
haps, be  allowed  under  your  statute  to  Inter- 
vene, if  you  have  a  statute  authorizing  such 
a  proceeding  as  that,  and  to  assert  their 
rights  in  this  suit  But  it  is  very  clear  that 
the  attorneys  of  the  plaintiff  have  no  lien  up- 
on anything  in  a  case  of  this  character.  I 
believe  it  is  well  settled  that  an  attorney  has 
no  Hen  even  upon  a  judgment  recovered  by 
him  for  his  client  in  an  action,  unless  the 
statute  gives  it.  It  has  never  been  claimed 
that  an  attorney  would  liave  a  lien  upon  a 
claim  for  unliquidated  damages,  and  there 
can  be  no  foundation  for  a  lien  of  any  kind 
or  description  upon  anything  in  controversy 
here.  If  the  attorneys  bad  in  their  bands  a 
contract,  a  promissory  note,  or  instrument  of 


any  description  that  could  be  called  proper- 
ty, and  had  rendered  services  In  prosecuting 
a  suit  upon  it,  perhaps  they  might,  by  proper 
proceeding,  be  allowed  to  enforce  a  claim  or 
lien  upon  It  It  is  enough  to  say  that  there 
is  no  doubt  of  the  right  of  the  plaintiff  to 
settle  the  suit  without  the  consent  of  bis 
attorneys,  and  that,  having  done  so,  the  con- 
troversy must  be  regarded  as  at  an  end,  and 
the  suit  must  be  dismissed.  If  the  attor- 
neys have  any  claim  against  the  parties  who 
have  made  the  settlement,  they  must  assert 
it  in  some  other  mode  of  proceeding.  It  Is 
not  open  for  consideration  here.  The  doc- 
trine I  have  announced  is  supported  by  the 
cases  of  Coughlln  v.  Railroad  Ck>mpany,  71 
N.  Y.  443,  27  Am.  Rep.  76,  and  Hooper  t. 
Welch.  43  Vt.  169,  5  Am.  Rep.  2(J7." 

in  Wood  V.  Anders,  5  Bush  (Ky.)  «01,  the 
Court  of  Api)eals  of  Kentucky  say  (page  602): 
"The  lien  secured  by  the  act  of  1866  to  attor- 
neys is  upon  claims  arising  on  contracts. 
either  express  or  implied,  which  are  put  in 
their  hands  for  collection,  and  on  'Judgments' 
recovered  in  actions  prosecuted  by  attorneys, 
without  regard  to  the  nature  of  the  claim 
on  which  the  action  was  prosecuted.  But 
we  do  not  understand  the  statute  as  going 
to  the  extent  that  for  a  claim  for  unliquidat- 
ed damage  In  cases  of  tort,  before  judgment 
Is  obtained,  the  defendant  or  defendants  are 
to  be  made  liable  for  the  fee  of  the  attorney 
of  the  plaintiff,  where  the  parties  compro- 
mise and  adjust  their  litigation  before  judg- 
ment. Such  cases  are  not  embraced  by  the 
letter  of  the  act  certainly,  nor  does.it  appear 
from  the  language  that  such  was  the  Inten- 
tion of  the  Legislature;  and  courts  should 
not  give  to  it  a  meaning  and  operation  more 
comprehensive  than  was  Intended.  Such  an 
interpretation  would  discourage  compromises, 
and  conflict  with  the  divine  precept,  to  'agree 
with  thine  adversary  quickly,  whiles  thou  art 
In  the  way  with  him;  lest  at  any  time  the 
adversary  deliver  thee  to  the  Judge,'  etc 
Nor  do  we  understand  the  common  law  as 
authorizing  the  relief  sought  Wherefore  the 
judgment  Is  affirmed.'  See,  also,  Voigt 
Brewery  Co.  v.  Donovan,  Circuit  Judge,  103 
Mich.  190,  61  N.  W.  343;  Randall  v.  Van 
Wagenen,  115  N.  Y.  527,  22  N.  E.  361,  12  Am. 
St  Rep.  828;  Frissell  v.  Halle,  18  Mo.  18; 
Paulson  V.  Lyson,  12  N.  D.  334,  97  N.  W.  533 ; 
Shank  v.  Shoemaker,  18  N.  Y.  489;  Mosely 
V.  Jamison,  71  Miss.  456,  14  South.  5*28. 

In  Kusterer  v.  City  of  Beaver  Dam,  00 
Wis.  471.  14  N.  W.  617,  43  Am.  Rep.  725, 
which  was  an  action  for  damages  for  person- 
al injuries  suffered  by  reason  of  a  defective 
sidewalk,  the  plaintiff  settled  with  the  de- 
fendant pending  the  trial  and  without  the 
knowledge  of  her  counsel,  and  the  conrt  dis- 
missed the  action,  although  the  plaintiff  had 
made  an  agreement  with  her  counsel  "to  give 
them  one-half  of  the  damages  recovered  in 
said  action,  and  all  the  taxable  attorney's  fees, 
and  to  pay  all  tils  own  costs,  and,  further,  tbat 
said  attorneys  should  be  at  no  court  costs 
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whatever,  and  the  plaintiff  farther  agreed  not 
to  disconttnue  the  action  nor  settle  the  same 
without  the  consent  of  said  attorney."  A 
copy  of  this  agreement  had  been  served  on  the 
mayor  of  the  city  before  the  day  assigned 
for  the  trial  and  before  the  settlement  by 
the  parties,  and  the  Supreme  Court  of  Wis- 
consin held,  following  the  rule  laid  down  by 
the  Court  of  Appeals  of  New  Tortcj  that  "a 
party  having  a  cause  of  action  In  its  nature 
not  assignable  cannot,  by  an  agreement  be- 
fore Judgment  or  a  verdict  thereon,  give  his 
attorney  any  interest  therein,"  saying  (page 
477  of  56  Wte.,  and  page  619  of  14  N.  W.  143 
Am.  Rep.  72a]):  "For  the  reasons  given,  we 
adopt  and  follow  the  rule  above  quoted  from 
71  N.  T.  443.  The  question  above  put  must, 
therefore,  be  answered  In  the  affirmative. 
Impressed  with  the  equity  of  the  claim  on  the 
part  of  the  attorneys  tor  the  plaintiff,  we 
have  carefully  reviewed  many  decisions,  with 
the  view,  if  possible,  to  protect  them,  at  least 
to  the  extent  of  the  ta;uible  costs ;  but  as  the 
cause  of  action  was  not  assignable,  and  hence 
temalned,  prior  to  Judgrment,  under  the  abso- 
lute control  of  the  plaintiff,  and  since  costs 
were  merely  Incident  to  recovery  upon  the 
cause  of  action,  it  logically  follows  that  the 
attorneys  had  no  vested  interest,  even  in  such 
costs,  which  could  survive  the  settlement  of 
the  cause  of  action.  Whatever  claim  they 
bad  for  services  was  against  their  client  on 
their  contract  with  him." 

In  Tillman  v.  Reynolds,  48  Ala.  365,  which 
wag  a  suit  on  a  promissory  note,  a  settlement 
was  made  by  the  parties  pending  the  action, 
and  without  the  knowledge  of  the  plaintiff's 
attorney,  who  claimed  a  lien  for  his  services, 
which  was  denied  by  the  Supreme  Court  of 
Alabama,  which  held  (page  367):  "It  is 
presumed  that  the  purpose  of  the  proceeding 
in  the  court  below  was  to  compel  the  defend- 
ant to  pay  the  plaintitrs  attorney's  fee  for  In- 
itltuting  the  suit  out  of  the  plaintiff's  debt 
in  his  hands,  before  he  paid  the  plaintiff  the 
amount  of  the  note  in  suit,  or  to  make  him 
liable  for  the  fee,  if  he  failed  or  refused  to  do 
so,  because  the  attorney  had  a  'claim  or  Hen* 
on  the  note  in  his  possession,  and  the  plain- 
tiff herself  was  insolvent.  In  such  a  case  as 
this,  such  a  principle  would  make  the  de- 
fendant, in  the  event  the  plaintiff  was  en- 
titled to  a  Judgment  at  least  to  the  amount 
of  the  fee  due  the  attorney  for  the  institu- 
tion of  the  suit  security  of  the  plaintiff  for 
the  payment  of  the  fee.  I  am  not  aware  of 
any  principle  governing  the  relation  of  client 
and  attorney  that  goes  so  far.  The  defend- 
ant's liability  Is  discharged  when  he  pays 
the  debt  he  owes  ti.  the  plaintiff ;  and,  wheth- 
er this  be  done  before  or  after  the  Institu- 
tion of  the  suit,  its  effect  Is  the  same,  except 
as  to  costs  of  suit  Payment  of  the  debt  in 
suit.  In  either  Instance,  is  a  good  defense.  If 
the  payment  is  made  before  action  brought, 
>t  is  a  good  plea  in  bar  of  the  action  and 
the  costs.  If  it  is  made  after  action  brought 
and  before  Judgment,  it  is  also  a  good  plea 


in  bar  of  the  action,  except  costs  up  to  the 
plea  pleaded,  as  a  plea  puis  darrein  contin- 
uance. 1  Chitt  PI.  657,  668,  marg. ;  7  Bac. 
Abr.  (Bouv.)  p.  685;  Rev.  Code  1867,  {§ 
2651,  2685.  The  proofs  in  this  case  show 
that  flie  debt  had  been  paid  before  the  trial, 
but  after  suit  brought.  This  being  admitted, 
the  court  was  bound  to  charge  the  Jury  to 
And  for  the  defendant  Besides,  the  attorney 
for  the  plaintiff  is  not  a  party  to  the  rec- 
ord in  the  court  below.  No  Judgment  could 
be  rendered  in  his  favor,  except  a  Judgment 
by  confession.  His  Hen,  when  he  has  a  lien, 
cannot  be  enforced  in  this  way  by  an  invol- 
untary Judgment  against  the  defendant  in  a 
court  of  law.  McCaa  v.  Grant,  43  Ala.  262." 
See,  also,  Connor  v.  Boyd,  73  Ala.  385. 

In  Weller  v.  Jersey  City,  Hoboken  &  Pat- 
terson St  Ry.  Co.,  66  N.  3.  Eq.  11,  19,  57 
Atl.  730,  783,  it  was  said  by  Chancellor  Ma- 
gic :  "But  the  contention  on  the  part  of  com- 
plainants is  that  the  attorney  holding  such 
an  agreement  or  assignment  of  a  share  of  the 
damages  received  may,  by  giving  notice  there- 
of to  the  tort-feasor,  impose  on  the  latter  an 
obligation  to  account  to  him  for  such  share 
of  the  compensation  for  such  Injuries  as  may 
be  agreed  upon  between  him  and  the  person 
he  has  injured.  To  give  such  effect  to  a  no- 
tice of  such  assignment  would  obviously  op- 
erate to  practically  prohibit  any  conin  '■'" 
between  a  tort-feasor  and  the  person  he  has 
wronged,  when  the  composition  consists  of  a 
cash  payment  to  the  latter  for  a  release.  It 
would  introduce  Into  the  negotiation  for  set- 
tlement on  the  basis  of  a  present  payment 
to  the  Injured  person,  the  claim  of  one  wli<' 
Was  not  injured,  and  whose  only  Interest  in 
the  claim  is  what  Lord  Tenterden,  In  deal- 
ing with  actions  prosecuted  in  forma  pau- 
peris, called  the  'spes  spolii.'  Nor  will  such 
assignment  fall  within  the  reason  of  the  doc- 
trine respecting  equitable  assignments  of 
choses  in  action  under  the  circumstances  dis- 
closed in  this  bin.  Such  assignments  admit- 
•Mly  operate  only  w^'-'-e  some  fund  or  prop- 
erty comes  Into  existence  arising  out  of  a 
previous  possibility.  He  who  holds  such  : 
fund  may  then  be  liable  to  account  to  1  It- 
assignee  thereof.  Where  a  composition  Is 
made  between  the  tort-feasor  and  the  per- 
son wronged,  on  the  basis  of  a  payment  for 
a  release,  the  fund  does  not  come  into  exist- 
ence until  the  payments  and  the  release  are 
simultaneously  exchanged.  Then  the  fund 
thus  created  is  In  the  hands  of  the  releasor, ' 
and  the  assignee  may  follow  It  there;  but 
it  never  existed  in  the  hands  of  the  releasee." 

In  construing  the  Maine  statute  in  Potter, 
Judge^  etc.,  v.  Mayo  et  al.,  3  Oreenl.  (Me.) 
34,  37,  14  Am.  Dec.  211,  Mellen,  C.  J.,  thus 
stated  the  policy  of  the  law  in  this  behalf: 
"According  to  the  language  of  the  statute, 
then,  it  appears  that  an  attorney's  Hen  does 
not  exist  until  Judgment.  The  Hen  is  upon 
that,  and  on  the  execution  Issued  on  such 
Judgment  If  we  attend  to  the  design  and 
object  of  the  provision,  we  shall  arrive  at 
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the  same  conclusion.  Ab  we  bare  above 
stated,  the  intention  of  the  Legislature  was 
to  protect  the  attorney's  Interests  from  the 
control  of  his  client  It  was  to  give  to  him 
the  security  of  the  Judgment  debtor.  In  addi- 
tion to  the  original  responsibility  of  his 
dlent  Now  It  Is  perfectly  clear  that,  until 
a  Judgment  Is  rendered,  such  additional  se- 
curity cannot  exist,  because  until  then  no 
coercive  power  is  given  to  the  creditor,  and  It 
was  against  this  power  that  the  statute 
provision  was  Intended  as  a  guard." 

We  have  thus  reviewed  at  considerable 
length  the  decisions  of  the  courts  In  other 
Jurisdictions  that  the  nature  and  extent  of 
the  rights  of  counsel  In  this  behalf  might 
the  more  clearly  appear.  We  therefore  hold 
that  the  assignment  of  this  cause  of  action 
was  void  as  against  public  policy,  and  that 
Concannon  could  not  grant,  nor  could  his 
counsel  receive,  any  interest  therein,  legal  or 
OQuitable,  by  any  form  of  contract  or  agree- 
ment between  them  In  relation  to.  an  action 
(or  a  personal  tort  before  the  entry  of  Judg- 
ment; that  the  ruling  of  the  Justice  of  the 
■nperlor  court  in  issuing  the  execution.  In 
which,  conceding  the  Invalidity  of  such  as- 
signment, he  held  that  it  was  nevertheless 
valid  as  notice  of  a  right  which  the  law  does 
not  permit  to  exist,  was  erroneous ;  that  the 
so-called  charging  lien  of  an  attorney  ex- 
tends, as  was  heretofore  determined  in  the 
case  of  Horton  v.  Cbamplln,  12  R.  I.  6S0,  84 
Am.  Rep.  722,  only  to  his  taxable  fees  and 
taxable  disbursements,  and  does  not  extend 
to  bis  general  claim  for  compensation;  and 
that  such  lien  does'  not  attach  until  after 
Judgment  entered.  Whether  It  may  properly 
and  wisely  be  extended  Is  a  question  for  the 
consideration  of  the  lawmaking  body.  Our 
duty  is  to  declare  the  law  as  It  exists.  Since 
there  had  been  no  Judgment  entered  at  the 
time  of  the  settlement  of  the  case  by  the  par- 
ties, no  lien  had  then  attached,  and  it  Is  not 
necessary  to  consider  whether  the  settlement 
was  or  was  not  collusion.  All  collusion  Is 
denied  by  aflldavits  of  both  Concannon  and 
Tyler ;  nor  dues  either  of  them  seek  to  avoid 
the  settlement  thus  made.  Having  been 
made  at  a  time  when  they  were  lawfully 
contpetent  to  make  it,  and  when  no  lien  of 
counsel  bad  attached,  the  settlement  should 
stand  and  must  stand  as  the  parties  have 
agreed.  It  Is  the  duty  and  the  purpose  of 
this  court  to  protect  and  enforce  the  rights 
■of  counsel  In  all  cases  before  it,  but  in  so 
doing  we  cannot  detract  from  the  rights  of 
their  clients,  nor  give  to  counsel  rights  which 
the  law  does  not  confer.  The  petitioner  here 
may  well  object  to  being  burdened  with  these 
Judgments,  and  may  well  contend  that  Con- 
cannon's  counsel  should  not  be  allowed  to 
visit  upon  the  petitioner,  who  owed  Concan- 
non's  counsel  no  duty,  the  consequences  of 
Concannon's  failure  to  inform  his  own  coun- 
sel of  the  settlement  he  had  made  with  the 


petitioner.  Neither  shonld  be  be  allowed  to 
Impose  upon  the  petitioner  the  payment  of  a 
sum  which  Is  not  only  In  excess  of  the  sum 
for  which  Concannon  was  and  still  Is  satis- 
fied to  release  the  petitioner  from  all  lia- 
bility, but  is  also  a  sum  which  Is  In  excess  of 
the  entire  Judgment  In  the  cause  when  the 
payment  in  settlement  Is  considered. 

The  record  of  the  superior  court  ordering 
the  Issue  of  the  execution  la  tberefora  order- 
ed to  be  quashed. 

SWBBTLAND,  J.,  dlssentik 


mv.  j.utm- 

FULLER  et  al.  t.  BOARD  OP  EDUCATION 

OF  BOROUGH  OF  CHATHAM  et  al. 
(Supreme  Court  of  New  Jersey.    Jane  22, 1908.) 

Emineitt   Domain    (|    169*)  —  Pubchabk    o> 
School    Gsourds— Powkb    to    Condbicii 

I>AJ«OS. 

A  vote  of  the  majority  of  legal  voters  in 
a  school  district  in  accordance  with  subdivi- 
sion 4  of  paragraph  86  of  the  school  act  of 
October  19,  19U3,  published  in  Laws  2d  Sp. 
Seas.  1903  (P.  L.  p.  32),  autborlziag  the  Board 
of  Bducation  to  purchase  school  grounds,  does 
not  empower  the  Board  of  Bdncation  to  con- 
demn grounds  (or  school  purposes. 

[E^d.  Note. — For  other  eases,  see  Eminent  Do- 
main, Dec  Dig.  i  169.*] 

(Syllabus  by  the  Court) 

Certiorari  by  Frank  Fuller  and  others 
agnlnst  the  Board  of  Education  of  the  Bor- 
ough of  Chatham  and  others  to  review  an  or- 
der appointing  condemnation  commissioners. 
Proceedings  set  aside. 

Argued  February  term,  1909,  before  REED, 
TRENCHARD,  and  MINTURN,  JJ. 

Edward  K.  Mills,  for  prosecutor.  Law- 
rence Day  and  WUlard  W.^  Cutler,  for  the 
Board  ot  Education.  Ellaa  Bertram  Mott 
proae. 

REED,  J.  On  May  8,  1908,  the  Board  of 
Education  of  the  borough  of  Chatham  pass- 
ed a  resolution  reciting  that  the  school  ac- 
commodations provided  in  that  borough  were 
inadeiiuate,  and  that  a  plot  of  ground  should 
be  secured  and  a  schoolhouse  should  oe  erect- 
ed; and  resolving  that  a  meeting  of  the  lo- 
cal voters  of  the  school  district  of  the  bor- 
ough of  Chatham  should  be  held  on  May  23, 
1008,  and  that  a  notice  of  such  meeting  should 
be  posted  in  certain  public  places.  It  was  re- 
solved that  there  should  be  stated  lu  said  no- 
tices that  the  following  Items  of  business 
would  be  acted  upon  at  said  meeting:  To 
authorize  the  Board  of  Education  to  purchase 
as  a  lot  on  which  to  erect  a  schoolhouse  a 
plot  of  land  particularly  described  in  said  no- 
tice, the  cost  of  said  plot  not  to  exceed  $7,- 
000 ;  to  authorize  the  Board  of  Education  to 
erect  a  schoolhouse  on  said  plot  of  laud,  and 
to  furnish  school  furniture  for  said  house. 
An  election  was  held  according  to  the  notice^ 


*For  oUwr  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 
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and  the  votera  adopted  a  leaolutton  to  pur- 
chase the  said  plot  at  a  cost  not  to  exceed 
$7,000.  At  an  adjourned  meeting  of  the  Board 
of  Education  held  on  May  26,  1908,  a  reso- 
lution was  adopted  to  purchase  the  land  In 
tuestlon,  at  a  cost  not  to  exceed  the  sum  of 
$7,000.  Then  followed  reports  to  subsequent 
meeting  of  the  Board,  of  negotiations  for  the 
pnrcfaase  of  the  lot,  which  negotiations  turned 
oat  to  be  fruitless ;  and  finally,  at  a  regular 
meeting  held  September  29,  1908,  counsel  for 
tiie  Board  r^mrted  that  be  had  filed  a  peti- 
tion for  condemnation  of  the  said  plot  of  land, 
and  reported  at  the  meeting  held  November 
24th,  that  the  commissioners  appointed  to 
condemn  had  awarded  $7,000  for  the  land, 
and  $600  damages  .to  the  remaining  land  of 
the  landowners.  At  a  special  meeting  held 
December  1,  1908,  it  was  reported  that  $500 
had  been  raised  by  subscription,  and  it  was 
ordered  that  a  warrant  should  be  drawn  for 
the  $7,000  and  another  for  the  $500.  No  ap- 
peal from  the  award  of  the  commissioners 
was  taken  by  any  one  within  the  time  limited 
by  the  statute.  The  prosecutor  now  chal- 
lenges the  power  of  the  Board  of  Education 
to  condemn  this  land. 

The  power  to  provide  land  for  school  pur- 
poses is  conferred  by  paragraph  86  of  the  act 
to  establish  a  system  of  public  schools,  which 
act  was  approved  October  19,  1903,  and  pub- 
lished with  the  laws  of  the  Second  Special 
Session  of  1903.  P.  Tj.  p.  82.  Subdivision  4 
of  paragraph  86  of  this  act  authorizes  the 
Board  of  Education  to  purchase,  sell,  and 
Improve  school  grounds  provided  that  for 
such  act  it  shall  have  the  previous  author- 
ity of  the  vote  of  the  legal  voters  of  the 
district.  Subdivision  5  of  this  act  authorizes 
the  Board  to  take  and  condemn  lands  and 
other  property  for  school  purposes,  in  the 
manner  provided  by  law  regulating  the  as- 
certainment and  payment  of  compensation 
for  the  property  condemned  and  taken  for 
public  use.  If  either  party  shall  feel  ag- 
grieved by  any  proceeding  and  award  there- 
under, said  party  may  appeal  in  the  manner 
provided  by  law  for  appeals  from  such  pro- 
ceedings and  award:  provided  that  before 
beginning  any  proceedings  for  taking  and 
condemning  land  and  other  property,  the 
Board  of  Ekiucatlon  shall  have  the  authority 
of  the  vote  of  the  legal  voters  of  the  district 
It  Is  to  be  observed  that  the  power  to  pur- 
chase school  grounds,  and  the  power  to  take 
and  condemn  lauds  for 'school  purposes,  are 
treated  as  distinct  powers.  The  exertion  of 
each  power  must  have  the  approval  of  the 
majority  of  the  voters  of  the  school  district. 
The  approval  of  the  voters  of  the  school  dis- 
trict in  this  Instance  was  to  purchase,  and 
not  to  condemn,  the  plot  of  land  indicated  in 
the  notices.  Now,  the  power  to  purchase 
does  not  Include  the  power  to  condemn.  This 
not  only  appears  from  the  separation  of  the 
two  powers  in  the  statute  Itself,  but  it  was 


so  held  In  the  case  of  Griffith  ▼.  Trent<Hi  (N. 
J.  Sup.)  69  Atl.  2d,  where  the  statute  gave 
the  right  to  municipalities  to  purchase  land 
for  municipal  purposes.  It  was  ruled  that 
under  this  delegation  of  power,  land  could 
mat  be  taken  by  condemnation. 

It  is  argued  by  the  counsel  for  the  Board 
of  Education  that  unless  the  delegation  of 
power  to  purchase  by  the  public  vote  car- 
ries with  it  the  power  to  condemn,  there 
must  be  two  submissions  to  the  public  vote 
before  condemnation  can  be  effected;  first 
a  submission  for  the  power  to  purchase,  and 
then  a  submission  for  the  power  to  condemn. 
If  the  power  to  purchase  is  included  in  the 
power  to  condemn,  this  position  is  not  sound; 
but  whether  it  is  or  not  there  is  no  difflcul- 
ty  in  combining  in  one  submission  the  ques- 
tion of  power  to  purchase  coupled  with  a 
condition  that  upon  failure  to  agree  with  the 
landowners,  there  may  be  condemnation  of 
the  desigiiated  land.  It  is  to  be  observed, 
however,  that  the  limitation  of  the  price  to 
be  expended  to  $7,000  did  not  prevent  the 
taking  of  the  land  merely  because  some  one 
else  was  willing  to  increase  the  compensation 
to  the  landowners  to  $500  more. 

The  proceedings  must  be  set  aside. 

(78  N.  J.  L.  108) 

DUNIGAN  V.  WOODBRIDGE  TP.  IN  MID- 
DLESEX COUNTY  et  al. 
(Supreme  Court  of  New  Jersey.    July  6,  1900.) 

hlqhwats  (s  113*)  —  cohteacts  —  awabo  — 

Abuse  of  Discretion. 

A  township  committee  invited  bids  for  the 
macadamizing  of  a  part  of  a  road,  and  at  a 
subsequent  meeting  awarded  the  contract  to  C, 
the  highest  of  three  bidders,  A.  being  the  lowest 
At  the  same  meeting  the  committee  awarded 
another  contract  for  similar  work  on  another 
street  to  A.,  the  highest  bidder,  although  C.  was 
a  lower  bidder  for  that  work.  It  also  appears 
that  the  award  of  the  first  contract  was  made  to 
C.  for  reasons  personal  to  the  committee. 

Held,  that  although  no  statute  required  the 
award  to  be  made  to  the  lowest  responsible  bid- 
der, yet  the  committee  so  abused  its  discretion 
in  awarding  the  contract  as  to  invalidate  the 
award. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  113.*] 

(Syllabus  by  the  Ck>urt) 

Certiorari  by  Thomas  F.  Dunigan  to  re- 
view a  contract  made  by  the  Township  of 
Woodbrldge,  in  the  County  of  Middlesex, 
with  W.  R.  Thompson  for  the  macadamizing 
of  a  portion  of  a  road.    Contract  set  aside. 

Argued  February  term,  1909,  before  REED, 
TRBNCHARD,  and  MINTURN,  JJ. 

Robert  Adrain,  for  prosecutor.  Ephraim 
Cutter,  for  defendant  Woodbrldge  Tp.  Allen 
H.  Strong,  for  defendant  W.  R.  Thompson. 

REED,  J.  On  May  28,  1908,  the  township 
committee  of  Woodbrldge  township  directed 
the  clerk  of  the  township  to  advertise  for 
bids  for  macadamizing  a  portion  of  Wood- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  lUta,  &  Reporter  Indexes 
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bridge  avenue.  In  response  to  the  advertise- 
ment, propositions  for  executing  the  work 
were  received,  one  from  the  prosecutor,  Mr. 
T.  F.  Dunlgan,  one  from  lilddle  &  Pfeiffer, 
and  one  from  W.  R.  Thompson.  Mr.  Dunl- 
gan, proposed  to  execute  the  work  for  the 
price  of  93  cents  per  square  yard.  Messrs. 
Llddle  &  Pfeiffer  proposed  to  do  the  work  for 
98  cents  per  square  yard.  Mr.  W.  R.  Thomp- 
son's bid  was  to  execute  the  work  for  $1.18 
per  square  yard.  On  June  12th  the  township 
committee  awarded  the  contract  to  the  last- 
named  bidder,'  Mr.  W.  R.  Thompson.  At  a 
meeting  of  the  committee  held  on  June  22d, 
Mr.  Dunlgan,  the  prosecutor,  appeared  and 
protested  against  the  award  of  the  contract 
to  Mr.  Thompson.  No  action  was  taken  by 
the  committee  upon  his  protest;  but  at  a 
meeting  held  on  June  '27tb  It  was  resolved 
tbat  the  clerk  and  chairman  be  authorized  to 
execute  a  contract,  for  the  macadamizing 
of  this  portion  of  the  avenue,  with  Mr. 
Thompson,  in  accordance  with  the  plans  up- 
on which  the  bid  was  made;  and  upon  July 
4th  the  contrrtct  was  executed. 

It  is  admitted  that  the  township  commit- 
tee, in  awarding  the  contract  for  the  execu- 
tion of  this  work,  was  not  restrained  by  any 
statute  requiring  competitive  bidding,  and 
therefore  the  committee  was  not  controlled 
by  the  usual  and  useful  requirement  that  the 
award  for  sucli  work  and  such  amounts  should 
be  awarded  to  the  lowest  responsible  bidder. 
The  inquiry,  therefore,  is  confined  to  the 
question  whether  the  award  of  the  contract 
to  Mr.  Thompson  was  such  an  abuse  of  dis- 
cretion as  to  Justify  the  Interference  of  tills 
court  Van  Reipen  v.  Jersey  City,  58  N.  J. 
Law,  262,  33  Atl.  740;  Kyan  v.  Paterson,  66 
N.  J.  Law,  533,  49  Atl.  587;  Hicks  v.  Long 
Branch  Commissioners,  69  N.  J.  Law,  300, 
54  Atl.  568,  55  Atl.  250. 

It  is  perceived'  that  this  contract  was 
awarded  to  Mr.  Thompson,  who  was  to  be 
paid  at  the  rate  of  |1.18  per  square  yard, 
while  Mr.  Dunlgan  proposed  to  execute  the 
same  work  for  a  compensation  of  93  cents 
per  square  yard,  and  Llddle  &  Pfeiffer  for 
a  comi)eusatlon  of  98  cents  per  square  yard. 
The  selection  of  Mr.  Thompson  rather  than 
Mr.  Dunlgan  cannot  be  vindicated  upon  the 
ground  that  the  former  was  the  more  experi- 
enced and  the  more  responsible  bidder.  This 
appears  from  the  single  fact  that,  at  the 
same  meeting  at  which  the  bids  were  opened 
for  the  execution  of  this  work,  bids  were 
also  opened  by  the  same  committee  for  macad- 
amizing William  street  In  the  township  of 
Woodbrldge.  For  the  execution  of  this  work, 
both  Mr.  Thompson  and  Mr.  Dunlgan  were 
bidders;  the  bid  of  Mr.  Thompson  being  69 
cents  per  square  yard,  and  that  of  Mr.  Dunl- 
gan being  97  cents  per  square  yard.  The  con- 
tract for  this  work  was  awarded  to  Mr.  Dun- 
lgan. So  it  appears  that  on  the  same  evening 
the  committee  awarded  a  contract  to  Mr. 
Thompson  at  the  rate  of  $1.18  per  square 
yard  for  work  which  Mr.  Dunlgan  proposed 


to  execute  for  93  cents  per  square  yard,  and 
then  a«varded  a  contract  to  Mr.  Dunlgan  at 
the  rate  of  97  cents  per  square  yard  for  simi- 
lar work  which  Mr.  Thompson  proposed  to 
do  for  69  cents  per  square  yard.  The  differ- 
ence in  the  conditions  under  which  the  two- 
contracts  were  to  be  executed,  which  the 
township  committee  claims  to  exist,  has  no 
substantial  foundation.  So  that  it  cannot  l>e 
said  that  Mr.  Dunlgan  was  not  responsible 
and  capable  of  executing  the  contract  for 
work  on  Woodbrldge  avenue,  In  the  face  of 
the  fact  that  the  very  same  evening  he  was 
selected  to  do  similar  work  on  William  street. 

The  defendants  called  two  members  of  the 
township  committee  to  explain  their  Incon- 
sistent action.  Mr.  Lee's  explanation  was 
that  his  attention  bad  been  called  by  some 
taxpayers  to  the  fact  that  they  did  not 
think  Mr.  Dunlgan,  In  executing  a  previous 
contract  to  improve  New  and  Second  streets, 
was  putting  on  the  required  amount  of  stone ; 
and  tbat  he  himself  noticed  what  he  regard- 
ed as  some  defects.  Yet  It  appears  ttAt  the 
contract  price  for  that  very  work  was  paid 
by  the  approval  of  the  committee,  of  which 
Lee  was  a  member,  without  any  dissent  by 
any  member  of  the  committee  indicating  his 
disapproval  of  the  work. 

Mr.  Lee  says  the  contract  was  not  given 
to  Llddle  &  Pfeiffer,  whose  proposal  was  to 
do  the  work  for  98  cents  per  square  yard, 
because  the  committee  did  not  think  they 
could  do  a  good  job  at  that  price;  and  be- 
cause they  were  men  from  oat  of  town,  and 
they — the  committee — would  consider  a  bid- 
der in  the  township  before  a  bidder  out  of 
the  township.  He  says  they  did  not  give  the 
contract  to  Mr.  Dunlgan  because  they  thought 
he  could  not  do  the  work  for  93  cents  per 
square  yard.  He  admits,  however,  that  the 
contractor  had  to  give  a  lx)nd  for  the  execu- 
tion of  his  contract.  In  answer  to  the  ques- 
tion why  the  contract  for  the  William  street 
work  was  not  given  him  as  the  lowest  bid- 
der, Mr.  Lee  said:  "We  considered  the  giv- 
ing of  this  contract  a  matter  for  the  town- 
ship committee;  tluit  we  had  the  right  to 
give  the  contracts  to  whom  we  wanted  to." 
He  was  asked:  "Q.  Tou  were  bound  to  see 
that  Tom  Dunlgan  would  get  that  William 
street  contract?  A.  Yes.  Q.  Were  you  friend- 
ly to  him?  A.  Yes,  I  was.  Q.  And  on  Wood- 
bridge  avenue ;  you  were  bound  to  have  Ray- 
mond Thompson  have  that  street  for  $1.18? 
A.  Yes.""  Again,  he  said:  "We  had  deter- 
mined to  give  tbat  bid  (the  William  8tj%et 
bid)  to  Tom  Dunlgan,  irrespective  of  what 
the  bids  were." 

Mr.  Dooley,  the  other  examined  member 
of  the  committee,  says  that:  "Some  personn 
were  kicking  about  the  way  the  former  worK 
bad  been  done  by  Dunlgan ;  but  I  never  said 
anything  to  Dunlgan,  and  approved  of  his 
payment  and  voted  for  the  William  street 
contract." 

This  testimony,  In  fact,  shows  that  there 
was  a  determination  for  personal  reasons  to 
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divide  the  work  ta  be  done  npon  the  two 
■treetB,  by  glylng  one  to  Mr.  Dnnlgan  and  tbe 
ottier  to  Mr.  Thompson,  and  to  see  that  each 
got  a  price  in  excess  of  other  bids.  I  think 
there  was  a  clear  abuse  of  discretion. 

Nor  can  laches  be  imputed  to  the  prose- 
cntor.  The  award  was  made  on  June  12th, 
&  remonstrance  was  made  by  Mr.  Dunlgah 
on  June  22d,  and  nothing  was  done  by  the 
committee  at  that  time.  The  final  resolution 
to  execnte  the  contract  was  passed  on  June 
27th,  and  the  contract  was  executed  on  July 
4th.  A  rule  to  show  cause  why  a  certiorari 
should  not  be  allowed  was  obtained  July 
11th.    This  certainly  exhibited  due  diligence. 

The  contract  must  be  set  aside. 


8TNN0TT  T.   FROEMCH. 

(Gout  of  Errors  and  Appeals  of  New  Jersey. 
Jane  14,  1900.) 

Appeai.  and  Bhbob  (I  554*)— Recokd— Excep- 
tions—Necessity. 

Where,  on  a  writ  of  error,  the  case  dis- 
closes no  exceptions  sealed  by  the  trial  jndge, 
the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  2472;   Dec  Dig.  t  Boi.*} 

Error  to  Supreme  Court 

Action  by  Thomas  W.  Synnott  against 
Frederick  Froelich.  Judgment  for  plaintiff, 
■nd  defendant  brings  error.    AfSnned. 

Louis  H.  Scbenck,  for  plaintiff  in  error. 
Qaskill  &  Gaskill,  for  defendant  In  error. 

PER  CURIAM.  The  Judgment  brought  up 
by  this  writ  is  sought  to  be  reyersed  upon 
■nndry  assignments  of  trial  errors.  The 
case  furnished  the  court  discloses  no  excep- 
tions sealed  by  tbe  trial  judge.  There  being 
nothing  for  us  to  review,  the  Judgment  must 
be  affirmed.  McLaughlin  v.  Davis,  64  N.  J. 
Law,  860,  45  Atl.  967. 


FEIST  et  al.  t.  JEROLAMON. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Jane  14,  1909.) 

ATFBAt.  AND  ERROB  (|  512*)— RECORD— PBINT- 

BD  Book— Requisites. 

Where,  on  error  to  the  Court  of  Errors 
and  Appeals,  there  is  nothing  to  show  that  a 
writ  01  error  has  been  issued,  nor  to  show  the 
record  and  proceedings  in '  the  Supreme  Court, 
and  the  printed  l>ook  wholly  fails  to  show  that 
the  Court  of  Errors  and  Appeals  has  acquired 
jurisdiction  over  any  controversy  between  the 
parties,  no  qnestion  is  presented  for  consider^ 
fttion. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Biror,  Dec  Dig.  |  512.*] 

Error  to  Supreme  Court 

Action  by  'Abe  Feist  and  others  against 
Henry  Jerolamon.  Judgment  for  plaintiffs, 
Mid  defendant  alleges  error.    Dismissed. 


S.  Howell  Jones  and  Frank  E.  Bradner,  for 
plaintiff  in  error.  Leo  Stein  and  Jacob 
Fischel,  for  defendants  in  error. 

PER  CURIAM.  Tbe  parties  have  submitted 
to  the  court  assignments  of  error  indicating 
a  purpose  to  review  a  Judgment  of  the  Su- 
preme Court,  but  have  not  submitted  to  us 
anything  to  show  that  a  writ  of  error  has 
been  Issued  out  of  this  court,  nor  even  to 
show  the  record  and  proceedings  In  the  Su- 
preme Court  The  printed  book  wholly  falls 
to  show  that  this  court  has  acquired  juris- 
diction over  any  controversy  between  tbe 
parties.  No  question,  therefore,  is  presented 
for  onr  coiiaideration. 


Cnv.J.U  M*) 
TIMES  SQUARE  AUTOMOBILE  CO.  T. 
.  BUTHERFORD   NAT.   BANK. 

(Court  of  Errors  and  Appeals  of  New  Jeney. 
June  14.  1909.) 

1.  Banks  and  Banktno  (|  145*)— Cebtifioa- 
TiON  OF  Check— Effect. 

Tbe  certification  of  a  bank  check  at  re- 

3 nest  of  the  drawer  does  not  discharge  the 
rawer;  but  where  it  is  certified  at  request 
of  tbe  holder,  the  drawer  Is  discharged  from 
further  liability  thereon  under  tbe  express  pro- 
visions of  Negotiable  Instrument  Act  April  4, 
1902,  I  188  (P.  L.  p.  614).  and  a  new  con- 
tract is  substituted  between  the  bolder  and  the 
bank,  under  which  the  money  called  for  by 
the  'check  is  transferred  from  the  drawer's  ac- 
count to  tbe  account  of  the  holder,  and  the  ol>- 
ligation  of  the  bank  is  the  same  as  if  the  funds 
bad  been  actually  paid  to  the  holder,  by  him 
redeposited  to  hia  own  credit,  and  a  certificate 
of  deposit  issued  to  him  therefor,  and  the  bank 
could  not  avoid  liability  by  showing  that  tbe 
holder  had  obtained  the  check  by  false  pre- 
tenses. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  421 ;   Dec  Dig.  |  143.*] 

2.  Bills  and  Notes  (§  101*)  —  Action  oh 
Check— Defenses — False  Pretenses. 

So  long  as  the  drawer  of  a  bank  check 
remains  undischarged,  the  defense  that  the 
check  was  obtained  by  false  pretenses  would 
be  open  either  to  the  drawer  or  to  the  bank 
in  an  action  to  recover  thereon. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  214;    Dec  Dig.  |  101.*] 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  tbe  Times  Square  Automobile 
Company  against  the  Rutherford  National 
Bank.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Guy  L.  Fake,  for  plaintiff  in  error.  Luth- 
er Shafer,  for  defendant  In  error. 

OUMMERE,  C.  J.  One  Purdy,  being  desir- 
ous of  purchasing  a  secondhand  automobile, 
employed  Millard  Ashton,  an  automobile 
salesman,  to  assist  blm  In  making  a  proper 
selection.  Ashton  took  him  to  the  salesroom 
of  the  Times  Square  Automobile  Company, 
and.  after  looking  over  its  stock,  Purdy,  vrlth 
Ashton's  approval,  selected  a  car.  the  price 
of  which  was  $600.  and  gave  his  check  on  the 


•Fcr  otber  caaea  see  same  topic  and  aecUoa  NUMBiill  in  Se«.  &  Am.  Digi.  1907  to  date,  &  Reporter  ludexe; 
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Rutherford  National  Bank  for  the  purchase 
price;  The  check  was  drawn  to  the  order  of 
Ashton,  who  indorsed  It  and  delivered  It  to 
the  manager  of  the  antomobile  company. 
Immediately  after  receiving  It,  the  automo- 
bile company  sent  It  by  special  messenger 
to  the  banking  house  of  the  Rutherford  Na- 
tional Bank  with  a  request  that  it  be  certi- 
fied. This  request  was  compiled  with.  After- 
ward, when  the  check  was  presented  for  pay- 
ment, the  bank  refused  to  honor  it,  upon  the 
ground  that  it  had  received  instmctlons  from 
Purdy  not  to  pay  It.  The  automobile  com- 
pany thereupon  brought  suit  against  the  bank 
on  its  contract  of  certification.  The  defend- 
ant admitted  that  It  had  certified  the  check, 
and  that  it  did  so  at  the  request  of  the  plain- 
tiff, the  bolder  thereof,  but  sought  to  Justify 
its  refusal  to  pay  upon  the  ground  that  Pur- 
dy had  been  Induced  to  purchase  th6  car  by 
false  representations  made  by  the  manager 
of  the  plaintia  as  to  its  condition  and  value. 
It  was  contended  on  behalf  of  the  plaintiff 
that  this  defense  was  not  open  to  the  de- 
fendant It  was,  however,  admitted  over  its 
objection.  At  the  dose  of  the  case  plaintiff 
asked  for  a  direction  of  a  verdict  in  his  fa- 
vor. This  request  was  refused,  the  case  was 
sent  to  the  Jury,  and  a  verdict  in  favor  of  the 
defendant  was  rendered.  The  plaintiff  now 
seeks  a  reversal  of  the  Judgment  entered  up- 
on that  verdict,  on  the  ground  that  Its  re- 
quest for  a  direction  in  its  favor  should  Aave 
been  complied  with. 

The  effect  of  the  certification  of  a  check 
by  the  bank  upon  which  it  is  drawn  depends 
upon  whether  it  fs  done  at  the  request  of  the 
drawer  or  of  the  holder.  When  a  check  is 
presented  by  the  drawer  for  certification,  the 
bank  knows  that  it  has  not  yet  been  negotiat- 
ed, and  that  the  drawer  wishes  the  obligation 
of  the  bank  to  pay  it  to  the  holder,  when  It 
la  negotiated,  in  addition  to  his  own  obliga- 
tion. A  certification  under  such  circum- 
stances does  not  operate  to  discharge  the 
drawer  (Mlnot  v.  Ruas,  156  Mass.  4C0,  31  N. 
B.  489,  16  L.  R.  A.  510,  32  Am.  St.  Rep.  472 ; 
6  Amer.  &  Bng.  Bncy.  of  Law,  1056) ;  and 
so  long  as  the  drawer  remains  undischarged, 
such  a  defense  aa  that  set  up  in  the  present 
case  is  open  both  to  .him  and  to  the  bank. 
But  when  the  certification  by  the  bank  is 
done  at  the  request  of  the  holder,  the  effect  Is 
radically  different  The  transaction,  then, 
is  virtually  this:  The  bank  says:  "That 
cheek  is  good;  we  have  the  money  of  the 
drawer  here  ready  to  pay  it ;  we  will  pay  it 
now,  if  you  will  receive  It."  The  holder 
says:  "No,  I  will  not  take  the  money  now; 
you  may  retain  It  for  me  until  the  check  Is 
presented  for  payment"  The  bank  replies, 
"Very  well,  we  will  do  so."  First  Nat  Bank 
of  Jersey  City  v.  Leach,  52  N.  Y.  358,  11  Am. 
Rep.  708.  The  result  Is  to  discharge  the 
drawer  from  any  further  liability  on  the 
check    (Negotiable  Instrument  Act  April  4, 


1802,  I  188  [P.  L.  p.  614D,  and  to  substitute 
a  new  contract  between  the  holder  and  the 
bank  by  the  terms  of  which  the  money  call- 
ed for  by  the  check  is  transferred  from  the 
account  of  the  drawer  to  the  account  of  the 
holder.  In  contemplation  of  law  the  obliga- 
tion of  the  bank  to  the  holder,  when  the  cer- 
tificatlon  Is  at  his  request  is  the  same  aa  if 
the  funds  had  been  actually  paid  out  by  the 
bank  to  him,  by  him  redeposlted  to  his  own 
credit,  and  a  certificate  of  deposit  issued  to 
him  therefor.  5  mer.  &  Eng.  Ency.  of  Law, 
1065 ;  Dan.  on  Neg.  Inst.  {  160S. 

The  defendant  in  refusing  payment  of 
Purdy's  check,  apparently  considered  that  its 
obligation  to  the  holder  was  no  greater  than 
If  Its  certification  had  been  made  at  Purdy's 
request  It  failed  to  realize  that  its  act 
operated  as  a  payment  of  the  check,  so  far 
as  Purdy  was  concerned,  and  transferred  the 
moneys  which  it  called  for  to  the  account 
of  the  plaintiff.  The  situation  was  the  same, 
so  far  as  the  defendant  was  concerned,  as 
If  Purdy  had  paid  cash  to  the  plaintiff  for 
the  car  which  be  bad  purchased,  and  the 
plaintiff  had  then  deposited  the  cash  in 
the  defendant's  bank.  Having  accepted  the 
plaintiff's  money,  and  issued  to  him  a  cer- 
tificate of  deposit  therefor,  it  did  not  con- 
cern the  defendant  from  whom,  or  how,  or 
under  what  circumstances  the  money  had 
been  obtained.  Its  contract  required  it  to 
pay  the  amount  of  the  deposit  to  the  plain- 
tiff, or  its  order,  and  it  could  not  avoid  its 
obligation  to  do  so  by  showing  that  the  plain- 
tiff had  fraudulently  obtained  the  money 
which  it  had  deposited  with  the  defendant 

The  defense  interposed  should  have  been 
overruled,  and  a  verdict  directed  for  the 
plaintiff.  The  Judgment  bnder  review  will 
be  reversed. 


(77  N.  J.  L.  6St) 

VANDBRBEEK   et   al.   r,   TIEaiNBT-CON- 

NELLY  CONST.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  14,  1909.) 

1.  Principal    and    Sobett    (5    97*)  —  Dis- 

CHAKOE    OF    SUBETY— CHANOB   IN    CONTRACT. 

One  who  has  agreed  to  indemnify  a  cred- 
itor with  respect  to  a  specific  debt  is  not  dis- 
charged by  a  mere  deduction  in  the  amount  de- 
manded 01  the  debtor  where  guch  deduction  has 
not  resulted  from  or  been  accompanied  by  any 
alteration  in  the  contractual  obligation  that 
was  the  subject  of  indemnification. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  t|  146,  147;  Dec  Dig. 
i  97.*] 

2.  Pbincipai,  and  Subett  (|  97*)  —  Dra- 
chaboe  of  subety  —  injuby  withodt 
Change  in  Contbact. 

If  such  reduction,  however,  has  resulted 
from  some  act  of  the  creditor  under  the  con- 
tract that  without  altering  its  obligation  has 
deprived  the  surety  of  the  benefit  of  the  pri- 
mary f  nd  for  the  payment  of  the  deb^  the 
surety  is  released  to  the  extent  that  he  is  in- 
jured. In  such  case  it  is  the  fart  that  he  is 
injured  that  entitles  the  surety  to  his  discharge; 
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wheieaa,  the  alteration  of  tb«  contract  entitles 
him  to  be  discharged  whether  he  was  injured  or 
not. 

!  [Ed.  Note.— For  other  cases,  see  Frindiial  and 

I        Surety,  Dec.  Dig.  |  97.«] 

I  (Srilabus  V  the  Conrt) 

Error  to  Supreme  Court. 
I  Action  by  Isaac  P.  Vanderbeek  and  others 

asalnst   the   Tierney-Connelly  Construction 


i 


Company  and  others.    Judgment  for  plain- 


tUte,  and  defendants  bring  error.    Affirmed- 
'  Waiter  !<.  McDermott,  foe  plalntifrB  in  er- 

!        ror.    Pierre  F.  Cook  and  Collins  &  Corblo, 
I        for  defendants  In  error. 

i  QARBISON,  J,    The  Tlerney-Oonneliy  Con- 

I  (traction  Company  (which  we  shall  call  the 
"ccHiBtructien  company"),  having  a  contract 
with  the  board  of  chosen  freeholders  of 
Hodson  county  for  the  construction  of  the 
almshouse  at  Snake  Hill,  agreed  to  purchase 
of  Vanderbeek.  &  Sons  certain  required  ma- 
terials, and,  in  order  to  secure  the  payment 
of  the  purchase  price,  executed  and  delivered 
to  them  a  bond  with  the  defendants  Connel- 
ly and  Ross  as  sureties,  the  condition  of 
which  was  as  follows: 

Whereas,  the  said  the  Tlemey  &  Connelly 
Ccnstruction  Company  has  agreed  to  pur- 
chase from  the  said  Isaac  P.  Vanderbeek, 
Stuart  M.  Vanderbeek  and  S.  Henry  Bald- 
win, partners  as  aforesaid,  certain  materials 
more  specifically  mentioned  and  described 
In  the  schedule  hereto  annexed  for  the  sum 
or  price  of  eight  thousand  three  htmdred 
and  fifty-five  dollars  and  fifty-seven  cents, 
and  the  said  Isaac  P.  Vanderbeek,  Stuart 
M.  Vanderbeek  and  S.  Henry  Baldwin,  part- 
ners as  aforesaid,  have  agreed  to  sell  and 
deliver  to  the  said  the  Tierney  &  Connelly 
Construction  Company  at  the  new  county 
almshouse  at  Snake  Hill  in  the  county  of 
Hudson  aforesaid,  said  materials  for  the 
price  aforesaid,  the  window  frames  therein 
included  to  be  delivered  within  twenty  days 
from  the  date  hereof;  the  sash  therein  in- 
doded  to  be  delivered  on  or  about  June  1, 
1906,  if  required,  and  the  remainder  of  said 
materials,  including  such  sash  as  shall  not 
be  required  by  said  company  before  June  1, 
1906,  to  be  delivered  after  June  1,  1906,  or 
before  said  last  mentioned  date  if  required 
by  said  company;  proportionate  pftyments 
for  said  materials  to  be  made  within  sixty 
days  after  each  delivery  thereof. 

"Now  the  condition  of  the  above  obligation 
is  such  that  if  the  above  bounden  the  Tier- 
ney &  Connelly  Construction  Company,  its 
snccessors  or  assigns,  shall  and  do  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said 
Isaac  P.  Vanderbeek,  Stuart  M.  Vanderbeek 
tDd  S.  Henry  Baldwin,  partners  as  afore- 
said, the  survivors  or  survivor  of  them,  or 
to  their  executors,  administrators  or  assigns, 
the  full  and  Just  sum  of  eight  thousand  three 
hnndred  and  fifty-five  dollars  and  fifty-seven 


cents  at  the  times  and  in  the  manner  afore- 
said, then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

The  schedule  annexed  contains  as  one  of 
its  items  "405  set  Tabor  sash  fixtures,  at- 
tached," which  in  the  written  proposal  on 
which  the  contract  of  sale  was  based  was 
estimated  at  $1,012.50. 

This  item  is  the  main  ground  of  substan- 
tial dispute  between  the  parties  to  the  pres- 
ent litigation,  which  was  instituted  by  Van- 
derbeek &  Sons  bringing  suit  on  the  bond 
for  $3,004.69,  which  they  claimed  to  be  the 
balance  due  thereon,  whereas  the  plaintiffs 
In  error  claimed  that  such  sum,  although  un- 
paid, was  a  reduction  to  which  they  were 
entitled  by  reason  of  the  failure  of  Vander- 
beek &  Sons  to  furnish  the  Tabor  sash  fix- 
tures attached  and  the  consequent  cost  to 
the  construction  company  in  obtaining  such 
fixtures  directiy  from  the  Tabor  Sash  Com- 
pany. The  sureties  also  claimed  that,  by 
reason  of  the  premises,  they  were  discharg- 
ed in  law. 

The  matter  thus  In  dispute  arose  In  this 
way:  The  glazed  sashes  that  Vanderbeek 
&  Sons  agreed  to  deliver  to  the  construction 
company  with  Tabor  sash  fixtures  attached 
had  to  have  such  fixtures  attached  by  the 
Tabor  people  before  the  sashes  were  glazed. 
For  this  purpose,  they  were  sent  by  Vander- 
beek &  Sons  to  the  Tabor  people  who  be- 
cause they  themselves  had  a  large  contract 
with  the  construction  company  for  other 
materials  and  fixtures  refused  to  deal  with 
Vanderbeek  &  Sons,  but  nevertheless  at- 
tached the  required  fixtures  to  the  sashes, 
and  sent  them  back  to  Vanderbeek  &  Sons, 
who  then  glazed  them  and  delivered  them 
on  their  own  trucks  to  the  construction  com- 
pany who  Incorporated  them  in  the  build- 
ing with  full  knowledge  of  what  had  oc- 
curred, and  that  the  charges  of  the  Tabor 
Company  would  be  made  under  Its  contract 

On  this  state  of  facts  Vanderbeek  &  Sons 
claimed  that  the  only  deduction  from  the 
sum  secured  by  the  bond  to  which  the  debt- 
or wds  enUUed  was  the  Tabor  Company's 
price  for  406  set  of  its  fixtures,  viz.,  1 1,012.' 
50,  and  that  the  making  of  such  reduction 
did  not  operate  to  discharge  the  sureties. 

Whether  such  deduction  of  the  amount 
paid  directly  by  the  construction  company 
to  the  Tabor  Company  would  release  the 
sureties  if  such  payment  had  resulted  from 
a  change  In  the  contract  between  the  con- 
structiMi  company  and  Vanderbeek  &  Sons 
need  not  be  decided,  for  the  reason  that  the 
case  shows  conclusively  that  no  change  In 
the  contract,  and.  In  fact,  no  contract  at 
all  respecting  the  matter,  was  made.  On  the 
contrary,  the  construction  company  express- 
ly and  In  writing  refused  to  alter  its  existing 
contract  or  to  make  any  new  one.  Whatever 
the  construction  company  did  was  a  matter 
of  complaisance,  not  of  contract.    It  may  be 
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that  If  the  constmction  company  had  obli- 
gated itself  to  alter  Its  contract  with  the. 
Yanderbeeks,  and  to  make  this  payment  on 
their  behalf  directly  to  the  Tabor  concern, 
Ruch  change  of  contract  obligation  would 
discharge  the  sureties  without  regard  to 
whether  or  not  they  were  Injured  by  it,  but 
the  mere  fact  that  such  payment  was  made, 
there  being  no  change  In  the  contract,  would 
discharge  the  sureties  only  to  the  extent 
they  were  actually  injured  by  such  dlTerslon 
of  the  fund  that  was  primarily  liable  for 
the  contract  debt 

In  fine,  one  who  has  agreed  to  Indemnify 
a  creditor  Is  not  discharged  by  the  mere  re- 
duction of  the  amount  demanded  of  the  debt- 
or where  such  reduction  has  not  resulted 
from  any  alteration  in  the  contractual  obli- 
gation which  was  the  subject  of  indemnifica- 
tion. The  debtor  by  no  act  of  his  can  dis- 
charge his  sureties.  Some  act  of  the  creditor 
is  required  to  do  that.  If  by  some  act  of 
his,  but  without  altering  the  contract  in- 
demnified against,  the  creditor  has  deprived 
the  surety  of  the  benefit  of  the  primary 
fund  for  the  payment  of  the  debt,  the  surety 
is  released  only  to  the  extent  he  is  injured. 
"In  such  cases,"  says  Mr.  Brandt,  "it  is  the 
fact  that  he  is  injured  which  entitles  him  to 
his  discharge"  (Brandt  S.  &  O.  S  373) — a 
statement  cited  with  approval  in  this  court 
in  the  case  of  Outtenberg  v.  Vassel,  74  N. 
J.  Law,  553,  65  Atl.  994.  Of  the  fact  of  such 
injury  In  the  present  case  there  is,  however, 
no  proof  and  no  suggestion.  The  law,  while 
zealous  that  sureties  shall  not  remain  bound 
where  changes  In  their  contractual  obliga- 
tion have  been  made  by  the  principals,  will 
not  fabricate  such  changes  where  none  have 
in  fact  been  made  either  formally  or  In  legal 
effect  What  actually  happened  in  the  pres- 
ent case  was  that  Vanderbeek  ft  Sons,  not- 
withstanding the  refusal  of  the  Tabor  Com- 
pany to  deal  with  them,  performed  their 
contract  with  the  construction  company  to 
the  letter  by  delivering  to  it  the  glazed  sash- 
es In  the  exact  condition  called  for  by  the 
schedule  to  the  bond,  and  then  deducted  fronc 
the  Indemnified  debt  the  price  of  the  Tabor 
fixtures.  The  legal  result  of  this  deduction, 
as  far  as  the  release  of  the  sureties  is  con- 
cerned, is  precisely  the  same  as  if  the  Tabor 
Company  had  made  Vanderbeek  &  Sons  a 
present  of  the  fixtures,  unless  the  sureties 
were,  in  fact  Injured  by  the  circumstance 
that  the  price  of  such  fixtures  was  paid  by 
the  debtor  on  Its  Tabor  contract,  instead  of 
on  Its  Vanderbeek  contract,  of  which  there 
is  no  suggestion  in  the  testimony.  The  sure- 
ties were  not  therefore  discharged  by  oper- 
ation of  law. 

The  substantial  merits  of  the  controversy 
developed  on  the  trial  turned. not  upon  any 
legal  rule,  but  solely  on  a  question  of  fact 
which  arose  In  this  way; 


The  O^bor  Company  under  Its  contract 
with  the  construction  company.  In  addition 
to  furnishing  the  fixtures  to  the  Vanderbeek 
sashes,  furnished  many  other  things  called 
for  by  the  specifications  of  the  contract  of 
the  construction  company  with  the  board  of 
freeholders,  including  the  attachment  of  Ta- 
bor weather  strips  and  casement  fixtures. 
These  fixtures  were  shown  to  cost  $20  per 
window,  whereas  the  price  of  the  sash  fix- 
tures called  for  in  the  schedule  to  the  bond 
was  $2.50  per  window.  The  offer  of  Vander- 
beek &  Sons  to  deduct  the  price  of  405  sets 
of  such  fixtures  at  $2.60  per  set  amounting 
to  $1,012.50  was  rejected  by  the  construction 
compauy,  which  claimed  a  deduction  for 
what  It  had  paid  the  Tabor  Company  for 
such  of  its  fixtures  as  were  called  for  by  the 
specifications  amonntlng  to  some  $4,000. 
This  claim  involved  the  question  whether 
the  fixtures  the  Vanderbeeks  had  agreed  to 
furnish  in  the  $1,012.50  item,  were  the  same 
as  those  for  which  the  construction  com- 
pany ttad  paid  the  Tabor  Company  $4,000^ 
and  hence  ultimately  turned  upon  whether 
the  "Tabor  sash  fixtures  attached"  mention- 
ed in  the  schedule  to  the  bond  were  the 
$2.50  sort  or  whether  such  term  included 
also  the  $20  casement  fixtures  called  for  in 
the  specifications  of  the  construction  con- 
tract 

This  was  the  question  that  was  finally 
submitted  to  the  Jury,  and  the  question  to 
which  most  of  the  testimony  in  the  case  was 
addressed.  Our  examination  of  the  case  dis- 
closes no  error  In  the  charge  of  the  court 
upon  this  point  or  In  its  rulings  upon  the 
admission  of  testimony  respecting  It  The 
brief  for  the  plaintiff  in  error  is  directed 
mainly  at  the  refusal  <rf  the  court  below  to 
nonsuit  or  to  direct  a  verdict  In  as  far  aa 
this  contention  rests  upon  the  release  of  the 
sureties  It  has  been  already  covered.  The 
failure  of  the  plalntifTs  to  set  up  window 
frames  and  to  deliver  the  glazed  sashes  upon 
the  precise  days  mentioned  in  the  recital  of 
the  bond  should  not  have  led  to  a  nonsuit 
In  view  of  the  acceptance  of  such  articles 
under  conditions  that  were  mutually  satis- 
factory and  In  view  of  the  fact  that  as  to 
the  sash  the  times  mentioned  were  not  of 
the  essence  of  the  contract  as  la  shown  by 
the  words  "If  required,"  which  should  be 
read  In  the  light  of  the  construction  com- 
pany's practical  acquiescence  in  the  modus 
Vivendi  to  which  the  attitude  of  the  Tabor 
Company  gave  rise.  The  failure  to  deliver 
door  Jambs  covered  with  zinc  was  no  ground 
for  a  nonsuit  for  such  was  not  the  contract 

On  the  whole,  we  discover  no  ground  up- 
on which  the  trial  court  should  have  taken 
the  case  from  the  Jury.  Finding  no  error 
in  the  charge  or  in  rulings  upon  evidence, 
the  Judgment  of  the  Supreme  Court  la  af- 
firmed. I 
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(77  N.  J.  L.  7»T) 

VOSLER  ▼.  DBLAWARB,  L.  &  W.  R.  00. 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Cabbiers  (S  S20*V— Injuries  to  Passen- 
GEB— Defects  in  Platform. 

Where  a  railroad  company  in  providing  a 
platform  to  be  used  by  passengers  going  from 
Its  station  waiting  room  to  its  railroad  trains 
left  an  opening  in  such  platform  for  the  pur- 
pose of  a  stairway  from  the  platform  to  a 
cellar  nnder  the  waiting  room,  the  opening  be- 
ing unprotected  and  within  six  feet  of  the  exit 
from  the  waiting  room,  it  is  the  duty  of  the 
company  to  see  that  its  passengers  using  the 
platform  have  some  notice  or  warning  of  the 
opening,  and,  where  at  night  a  sufficient  light 
would  fulfill  that  duty,  it  becomes  a  jury  ques- 
tion whether  sufficient  warning  was  given  when 
the  sufficiency  of  the  lights  provided  is  render- 
ed doubtful  by  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1153;   Dec.  Dig.  I  320.»] 

2.  Carriers  ({   318*)— Injuries  to  Pabsen- 
OEBS — Ofenino  in  Platfobu. 

In  an  action  brought  to  recover  damages 
for  the  death  of  plaintiff's  intestate,  it  appeared 
that  be  was  last  seen  leaving  the  waiting  room 
of  defendant's  railway  station  by  a  side  door 
for  the  apparent  purpose  of  taking  a  passage  on 
one  of  its  trains,  and,  after  a  few  hours,  was 
found  dead  at  the  bottom  of  a  stairway  leading 
from  the  station  platform  with  his  neck  broken; 
that  the  entrance  to  the  stairway  was  unpro- 
tected, and  within  six  feet  of  the  exit  door: 
and  that  the  opening  for  the  stairway  occupied 
at  least  one-half  of  the  platform.  Held,  that 
an  inference  miirbt  reasonably  be  drawn  that 
the  passenger  fell  down  the  stairway  while  on 
his  way  to  take  a  train  then  at  the  station. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  318.*]' 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hunterdon  County. 

Action  by  Emma  K.  Vosler  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    AfBrmed. 

M.  M.  Stallman  and  William  D.  Edwards, 
for  plaintiff  in  error.  William  O.  Gebbardt, 
for  defendant  in  error. 


BERGEN,  J.  On  the  night  of  December 
20,  1907,  Uriah  Vosler  was  In  the  waiting 
room  of  the  defendant's  railway  station  at 
Washington,  X.  J.,  and,  when  a  train  for 
New  York  City  leaving  Washington  at  6:46 
p.  m.  was  called,  he  started  towards  the  plat- 
form of  tlie  station  through  a  side  door,  and 
was  never  seen  again  until  bis  dead  body 
wns  fonnd,  between  three  and  four  hours  aft- 
erwards, at  the  foot  of  a  stairway  leading 
from  the  platform  to  a  cellar  under  the  wait- 
ing room,  the  apparent  cause  of  his  death 
being  a  broken  neck.  That  part  of  the  pas- 
senger station  of  the  defendant  company  at 
Washington  which  It  Is  necessary  to  consider 
in  determining  this  case  is  constructed  with 
a  platform  in  front  of,  and  another  connect- 
ing with  it,  running  at  right  angles  thereto, 
along  the  side  of  the  station.  A  part  of  the 
side  platform  has  an  opening  for  a  stairway 


which  leads  from  the  platform  to  the  cellar. 
Three  sides  of  this  opening  are  protected, 
but  the  entrance  to  the  steps  is  open  and  un- 
protected. The  waiting  room  has  two  exits; 
one  leading  to  the  platform  parallel  with  the' 
track,  and  another  which  opens  on  the  Bide 
platform  between  five  and  six  feet  from  the 
stairway,  which  is  so  located  that,  if  a  per- 
son leaving  that  door  should  turn  and  walk 
towards  the  place  where  a  train  for  New 
York  would  stand,  he  would,  after  walking 
a  distance  of  about  six  feet,  reach  the  bead 
of  the  stairway,  unless  he  should  walk  more 
than  three  feet  away  from  the  side  of  the 
building,  that  being  the  width  of  the  stair- 
way. A  suit  was  Instituted  by  his  adminis- 
tratrix to  recover  damages  resulting  from  his 
death,  the  negligence  charged  being  the  un- 
protected stairway.  There  was  a  motion  for 
a  nonsuit  at  the  close  of  the  plaintiff's  case, 
and  also  a  motion  for  a  direction  in  favor  of 
the  defendant  at  tbe  close  of  the  whole  case. 
As'  these  motions  raise  the  same  questions 
they  will  be  considered  together. 

The  first  point  argued  Is  insufficient  proof 
of  the  failure  of  the  defendant,  company  to 
use  due  and  proper  care  that  the  deceased 
should  have  a  safe  way  or  platform  to  walk 
on  from  the  passenger  station  to  the  train. 
The  only  substantial  ground  upon  which  the 
plaintiff  rested  this  part  of  her  case  was  the 
want  of  sufficient  light.  From  the  plaintitrs 
case  it  appeared  that  there  were  two  win- 
dows opening  from  the  waiting  room  to  the 
Bide  platform ;  that  the  waiting  room  was 
well  lighted,  there  being  nine  lights,  and 
some  light  was  cast  upon  part  of  the  stairway 
regarding  which  plaintiff's  witness  Schamp, 
on  cross-examination,  testified  as  follows: 
"Q.  When  you  went  out  of  the  waiting  room 
and  walked  out  to  the  PhiUipsburg  end,  and 
turned  around,  was  there  any  light  shining 
through  the  windows?  A.  It  was  not  shining 
right  at  the  top  of  the  steps.  Q.  When  you 
went  out  there  to  go  down  the  stairway, 
could  you  not  see  the  railing?  A.  You  could 
not  see  all  of  It  You  could  see  it  just —  Q. 
(interrupting)  You  could  see  the  railing?  A. 
Yon  could  see  the  railing ;  yes.  Q.  Were  the 
lights  shining?  A.  Not  On  all  of  It  Q.  Some 
parts  of  it?  A.  Yes — from  where  the  lights 
came  out  of  the  window,  but  not  electric 
lights — the  end  of  the  railing  it  does  not 
shine  on."  Regarding  the  lights  outside  of 
the  waiting  room  the  same  witness  was  ask- 
ed, and  testified,  as  follows:  "Q.  Are  there 
any  other  lights  on  the  outside  of  the  wait- 
ing room  over  in  that  corner?  A.  There  was 
no  lights  that  night;  no,  sir.  Q.  Do  you 
positively  swear  that  there  was  none  or  that 
yon  did  not  notice  any?  A.  I  did  not  notice 
them.  There  was  a  place  for  them  to  be 
there,  but  that  one  was  not  there.  Q.  Which 
one?  A.  That  one  right  there.  Q.  The  one 
over  the  door.  A.  Yes.  Q.  Is  that  the  bag- 
gage door?     A.     Yes.     Q.  Is  that   the  one 
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nearest  the  stalnrajrt  A.  Tea.  Q.  It  wu 
not  burning?  A.  It  was  not  bomins."  TbU 
wltneBS  also  testified  that  it  was  dark,  but 
that  he  could  distinguish  things;  that.  In 
passing  along  this  place,  he  had  his  hand  on 
the  railing  to  guide  himself,  bat  that  he  knew 
where  it  was  and  grabbed  for  it  It  also  ap- 
peared that  a  lamp  had  been  provided  and 
put  up  on  the  outside  of  the  building  near 
this  stairway,  but  that  it  was  not  burning  on 
the  night  In  question.  We  think  that  a  fair 
Jury  question  was  presented  whether  the  de- 
fendant was  not  negligent  in  having  failed 
to  provide  sufficient  lights  to  warn  passen- 
gers of  the  dangerous  opening  in  a  platform 
wliich  they  had  been  Invited  to  use  for  the 
purpose  of  reaching  defendant's  trains,  and 
that  the  trial  court  would  not  have  been  Jus- 
tlfled  In  withdrawing  tliat  question  from  the 
Jury. 

Another  ground  urged  in  support  of  the 
motions  was  that  upon  the  evidence  there 
was  no  causal  connection  between  the  condi- 
tion shown  and  the  death  of  the  decedent; 
the  contention  of  the  defendant  being  that 
the  plaintiff  must  present  such  a  train  of  cir- 
cumstances as  offer  a  logical  basis  for  an 
inference  of  negligence,  and  must  remove 
the  cause  from  the  realm  of  speculation,  that 
the  mere  fact  that  the  decedent  was  last  seen 
alive  in  the  waiting  room,  and  found  four 
hours  afterwards  dead  at  the  foot  of  the 
stairway,  "requires  a  conjecture  or  guess" 
that  he  walked  into  the  stairway  because  of 
Inefficient  lights  and  guards.  The  fact  that 
the  deceased  left  the  waiting  room  by  the 
side  door,  and  if  he  turned  along  the  plat- 
form towards  the  train  after  leaving  the 
door,  walking  within  three  feet  of  the  wall  of 
the  station,  he  would  fall  into  the  stairway. 
Is  not  a  conjecture,  but,  on  the  contrary,  a  rea- 
sonable Inference,  which  is  supported  by  the 
tact,  that  his  dead  body  was  found  at  the 
toot  of  the  stairway,  a  logical  sequence  of 
what  would  be  likely  to  happen  under  the 
conditions  stated.  There  is  no  evidence  that 
the  deceased  was  ever  seen  alive  after  he 
left  the  side  door  for  the  purpose  of  passing 
along  the  platform  to  take  the  train,  and, 
if  be  had  no  intention  of  taking  the  train  at 
that  time,  and,  leaving  the  station,  had  gone 
back  later  and  fallen  Into  the  stairway,  it  la 
reasonable  to  presume  that  he  would  have 
been  seen  by  some  one.  On  this  point  it  is 
also  urged  that  between  the  time  the  deceas- 
ed left  the  side  door  and  the  hour  when  his 
body  was  found  at  the  foot  of  the  stairway 
one  of  the  employes  of  the  defendant  had 
gone  down  the  stairway  and  into  the  cellar 
without  discovering  the  body,  and  that  this 
is  convincing  evidence  that  the  deceased  did 
not  come  to  his  death  while  using  the  plat- 
form for  the  purpose  of  taking  the  train. 
But  there  was  evidence  that,  since  the  acci- 
dent, a  person  of  about  the  same  size  had 
placed  himself  where  the  body  was  found. 


and  that  another  descended  the  stairway 
and  entered  the  cellar  without  stepping  on 
him,  and  while  this  experiment  is  fairly  sub- 
ject to  the  criticism  made,  that  the  person 
descending  the  stairway  knew  that  the  other 
was  at  the  bottom,  and  would,  therefore.  In 
furtherance  of  the  experiment,  natnrally 
avoid  him,  it  would  only  affect  tbe  weight 
which  the  Jnry  should  give  to  the  result  of 
such  an  experiment,  and  it  was  for  them  to 
say  whether  the  employe  conid  not  have  gone 
down  the  stairway,  and  entered  the  cellar 
without  discovering  the  body. 

The  next  point  urged  is  that  the  deceased 
was  guilty  of  contributory  negligence.  This 
is  based  upon  the  fact  that  the  deceased  bad 
often  been  at  this  station ;  that  he  had  used 
the  waiting  room  a  number  of  times,  and 
therefore  will  be  presumed  to  have  known  of 
the  existence  of  this  stairway.  The  deceased 
was  a  member  of  the  police  force  of  the  city 
of  New  Tork.  He  did  not  live  in  Washings 
ton,  but  came  there  as  a  visitor,  and  there  is 
no  evidence  that  be  left  the  station  by  the 
side  door  in  order  to  take  the  train  on  any 
other  occasion.  What  he  did  was  to  use  a 
platform  provided  for  the  use  of  passengers, 
which  reasonable  care  required  the  defend- 
ant to  keep  lighted  in  such  a  way  as  to  dis- 
close a  pitfall  placed  within  a  very  few  feet 
of  a  regular  exit  provided  for  passengers. 
Under  the  circumstances,  the  question  of  the 
defendant's  contributory  negligence  was  prop- 
erly submitted  to  the  Jury. 

The  Judgment  will  be  affirmed,  with  costs. 


(77  N.  J.  U  7S2) 
BIAYOR,  ETC  OF  CITY  OF  NEWARK  T. 
EAST  SIDE  COAL  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Wbiohts   and    Mkasttbbb   (I    12*)— OftlM* 

IRAL    PBOSECITTION— EVIDENCB. 

A  coal  dealer  gave  bis  driver  several  writ- 
ten orders  for  the  delivery  of  different  qnanti- 
ties  of  coal  to  snndnr  purchaaem.  The  orders 
were  in  writing  ana  contained  the  names  of 
the  respective  purchasers,  as  well  as  the  quan- 
tity of  coal  to  be  delivered  to  each,  and  In  ad- 
dition to  the  written  orders  the  driver  was 
given  special  oral  instructions,  as  to  the  par- 
chaseri  and  the  quantity  to  be  delivered  to 
each.  The  driver,  in  executing  one  of  the 
orders,  which  was  tor  less  than  a  ton,  attempt- 
ed, through  an  admittedly  honest  mistake,  to 
deliver  it  to  one  of  the  purchasers  whose  order 
was  for  a  ton.  Held,  that  the  vendor  was  im- 
properly convicted  under  the  act  entitled  "An 
act  for  the  protection  of  purchnsen  of  coal" 
(Act  March  5,  1900  [P.  h.  p.  271). 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Dec.  Dig.  {  12.*] 

2.  Weights  and   Meabubbb  (|   12*)— Coai<— 
Fbaud  lit  Weights. 

In  order  to  legally  convict  a  person  foi 
attempting  to  deliver  less  than  2,000  ponnda 
of  coal  for  a  net  t6n,  untler  said  statute,  it 
mqst  appear  that  such  delivery  was  intended 
to  be  in  satisfaction   of  the  contract   betweea 
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tbe  Tcndor  and  the  party  to  whom  it  is  at- 
tempted to  be  delivered. 

[Ed.  Mote.— For  other  cases,  see  Weights  and 
Measnrea,  Dec.  Dig.  {  12.*] 

Pitney,  Ch.,  and  Trenchard,  Patter,  Mlntam, 
Bogert,  and  Congdon,  JJ.,  dissenting. 

(Syllabos  by  the  Conrt.) 

Error  to  Supreme  Court 

The  East  Side  Coal  Company  waa  convict- 
ed of  a  violation  of  an  ordinance  of  the  City 
of  Newark,  and  from  a  Judgment  of  the  Su- 
preme Court  affirming  the  conviction  (70  Atl. 
734),  brlngB  error.    Reversed. 

Hood  &  Hood,  for  plaintiff  in  error.  Pran- 
cls  Child,  Jr.,  for  defendant  In  error. 

BEBOEN,  3.  The  platntUC  in  error  was 
convicted,  in  the  Second  district  court  of  the 
city  of  Newark,  of  a  violation  of  "An  act  for 
the  protection  of  purchasers  of  coal"  (Act 
March  6,  1900  [P.  L.  p.  27]).  The  Judgment 
Of  conviction  was  affirmed  In  the  Supreme 
Conrt,  for  the  reasons  given  by  the  district 
court,  and  the  legal  accuracy  of  that,  Judg- 
ment is  the  subject  of  this  writ  of  error. 

The  act  above  mentioned,  after  declaring 
that,  in  the  sale  or  delivery  of  coal,  2,UUU 
pounds  shall  constitute  a  net  ton,  and  2,240 
pounds  a  gross  ton,  subjects  to  a  penalty  o.' 
$50  any  person  "that  shall  sell  or  attempt 
to  sell  or  deliver  less  than  two  thousand 
pounds  by  weight  to  a  net  ton,  or  two  thou- 
sand two  hundred  and  forty  pounds  by 
weight  to  a  gross  ton,  or  a  proper  proportion 
thereof  for  fractions  of  a  ton."  It  further 
requires  that  each  load  shall  be  accompanied 
with  a  delivery  ticket  and  a  duplicate  thereof, 
on  which  shall  be  expressed  in  ink  or  other- 
wise the  quantity,  in  pounds,  of  coal  contain- 
ed in  the  wagon  used  in  making  any  deliv- 
ery, as  "well  as  the  names  of  the  purchaser 
and  vendor.  The  agreed  state  of  the  case 
shows  that  on  November  14, 1904,  the  defend- 
ant, a  dealer  in  coal,  received  three  orders, 
one  from  a  Mrs.  Wasman  for  one  net  ton  of 
coal,  one  from  a  Mr.  Rosenberg  for  three 
quarters  of  a  ton  (1,6S0  pounds),  and  another 
from  Rosenberg  for  a  like  quantity;  that 
these  orders  were  placed  in  separate  en- 
velopes, and  of  each  order  duplicate  delivery 
Blips  were  made,  which  were  put  in  separate 
envelopes;  that  they  were  delivered  in  this 
condition  to  a  person  named  Mutehell,  who 
owned  a  horse  and  wagon  and  was  frequent- 
ly employed  by  defendant  to  deliver  coal  for 
it  at  a  fixed  schedule  of  compensation  for 
deliveries  made,  and  was  so  employed  In  this 
case;  the  course  of  business  being  to  send 
the  orders  by  Um  to  the  coal  pockets  of  the 
Delaware,  Lackawanna  &  Western  Coai 
Company,  where  the  coal  was  furnished  by 
that  company  on  the  orders  given  by  Mut- 
ehell. 

The  case  also  shows  that  on  the  day  In 
question  Mutehell,  when  given  the  orders, 
was  carefully  instructed  by  defendant  that 


the  order  to  the  coal  company  for  one  ton 
was  for  Mrs.  Wasman,  and  was  also  instruct- 
ed in  like  manner  as  to  delivery  ot  the  other 
orders  given  him.  The  findings  of  fact,  a> 
they  appear  by  the  record,  show  that  Mut- 
ehell in  some  way  confused  the  Wasman  or^ 
der  with  the  Rosenberg  order  and  delivered 
one  of  the  Rosenberg  orders  at  the  coal  pock- 
ets, believing  it  to  be  the  Wasman  order, 
and  upon  receiving  the  coal  proceeded  to  de- 
liver it  to  Mrs.  Wasman,  but  before  doing  so 
was  Intercepted  by  an  agent  of  the  city,  wlio 
obtained  from  the  driver  the  order  or  deliv- 
ery slip  bearing  the  name  "Wasman,"  call-, 
ing  for  one  ton  of  mixed  coal.  The  agent 
then  required  the  weighing  of  the  load,  which 
disclosed  tliat  it  contained  but  1,680  pounds,. 
The  defendant  waa  thereupon  prosecuted  un-.- 
der  the  statute,  and  at  the  close  of  the  plain- 
tifTs  case  defendant's  counsel  moved  for  a. 
nonsuit  on  two  grounds:  First,  because  Mu^.. 
cheli  was  an  independent  contractor,  and  his 
act  was-  not  diargeable  to  defendant;  and,i 
second,  that  if  there  was  an  attempted  deilv-. 
ery  on  the  part  of  defendant  it  was  an  lnno> 
cent  mistake,  and  not  a  violation  of  the  stat-.- 
ute.  The  trial  court  refused  the  motions,' 
holding  that  Mutehell  was  the  agent  of  tlie 
defendant  for  the  purpose  of  delivery,  and 
also  admitting  that  the  attempted  delivery 
of  1,680  pounds  for  a  net  ton  was  the  result, 
of  an  honest  mistake,  and  that  the  defendalit- 
dld  not,  through  its  agent,  knowingly  com- 
mit the  offense  charged,  still  the  defendaqt 
was  guilty,  because  the  act  of  the  Legislattire 
relied  on  la  not  in  terms  limited  to  those 
who  knowingly  violate  it,  and,  to  support  tiiii 
conclusion  relied  upon  Halsted  v.  State,  41 
N.  J.  Law,  692,  32  Am.  Rep.  247,  and  Waters 
bury  V.  Newton,  60  N.  J.  Law,  64S,  14  Atl^ 
600,  neither  of  which.  In  our  opinion,  can  be 
applied  to  the  present  case. 

If,  In  the  case  under  consideration,  the' 
defendant  had  sold  to  Mrs.  Wasman  a  net 
ton  of  coal,  and  in  executing  that  contract 
had  delivered,  or  attempted  to  deliver,  less 
than  the  required  weight  as  an  intended  com- 
pliance on  its  part,  it  would  be  an  act  pro- 
hibited by  the  statute,  for  what  the  Leglslti- 
ture  manifestly  intended  by  the  statute  in 
question  was  the  protection  of  purchasers  of 
coal  against  the  use  of  false  weights,  and  it 
has  undoubtedly  required  a  vendor  of  coal 
to  see  tliat,  in  completing  a  sale  by  delivery, 
the  amount  called  for  by  the  agreement  la 
delivered.  This  we  think  it  has  the  power 
to  do,  and  also  to  subject  the  offender  to  a 
penalty  for  a  violation  of  the  statute  without 
requiring  proof  of  a  corrupt  motive,  but,  Itt 
order  to  convict  a  person,  it  must  appear  Uiat . 
he  intended  the  quantity  attempted  to  be 
delivered  to  be  in  satisfaction  of  his  agree- 
ment 

In  this  case  there  was  a  contract  to  sell 
and  deliver  to  Mrs.  Wasman  a  ton  of  coal, 
but  no  attempt  was  made  to  carry  out  that 
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sale.  What  defendant  attempted  to  do  was 
to  deliver,  not  her  purchase,  but,  through  an 
honest  mistake,  coal  which  was  intended  for 
another  person.  It  was  not  a  dellrery  in- 
tended to  execute  a  contract  for  the  ton  sold 
Mrs.  Wasman,  but  an  attempted  delivery  of 
coal  sold  to  Rosenberg  and  Intended  for  him, 
btit  carried  by  a  driver  to  Mrs.  Wasman 
through  a  mistake.  We  are  of  opinion  that 
to  render  a  vendor  of  coal  liable  under  this 
act,  it  must  appear  that  the  delivery  was  in- 
tended to  be  in  execution  of  the  sale  to  the 
person  to  whom  delivery  Is  attempted,  and 
when  it  appears,  as  It  does  in  this  case,  that 
ai  sale  to  one  person  is  attempted  to  be  com- 
pleted by  the  delivery  of  another  person's 
order,  resulting  from  an  honest  mistake,  the 
act  does  not  apply. 

The  trial  court  having  found  from  the  un- 
disputed testimony  that  the  attempted  deliv- 
ery resulted  from  an  honest  mistake,  and  the 
error  which  we  find  being  a  misapplication 
of  the  statute  to  the  facts  found,  the  Judg- 
ment entered  In  the  Supreme  Court,  as  well 
as  that  of  the  district  court  shoult  be  revers- 
ed, and  final  Judgment  entered  In  favor  o:  the 
defendant,  with  costs.  Lehigh  Valley  Rail- 
road Co.  v.  MacFarland,  44  N.  J.  Law,  674. 

PITNEY,  Ch.,  and  TRENCHARD,  PAR- 
KER, MXNTURN,  BOGERT,  and  UONUDON, 
JJ.,  dissent. 


(77  N.  J.  I*  71») 

PROUT  et  al.  v.  BERNARDS  LAND  &  SAND 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1900.) 

WiTiTEssEa  (t  268*)— Cboss-Exauination. 

Cross-examination  on  matters  either  direct- 
ly in  issue  or  directly  relevant  to  the  issue  is 
a  matter  of  right,  and  its  exclasioc  Is  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  S|  931-948;    Dec  Dig.  <  268.*] 

(Syllabus  by  the  Conrt.) 

Error  to  Supreme  Court 

Action  by  Fred  Prout  and  others  against 
Bernards  Land  &  Sand  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 

Harry  V.  Osborne,  for  plaintiff  in  error. 
Clark  &  Case,  for  defendants  in  error. 

PARKER,  J.  The  plaintiffs  below  are  a 
firm  of  attorneys,  and  sued  the  defendant  cor- 
poration, whose  busluesE  is  indicated  by  it' 
name,  for  services  in  making  a  search  and 
abstract  of  title  to  a  tract  of  land  owned 
by  it,  and  for  disbursements  connected  there- 
with. The  declaration  consisted  of  the  com- 
mon counts  in  assumpsit,  with  a  bill  o>:  par- 
ticulars annexed,  containing  only  one  item, 
as  follows:  "June  12,  1906.  To  making 
search  showing  title  of  the  Bernards  Land  & 
Sand  Company  nt  Basking  Ridge,  N.  J.,  and 


money  paid  out  for  expenses  In  making  same, 
$650."  There  was  a  verdict  and  Judgm^t 
for  plaintiffs  for  the  full  amount  claimed. 
with  Interest. 

The  plaintUfs'  evidence  showed  that  no 
price  had  been  agreed  on  in  advance,  but  that 
In  July,  1902,  one  of  the  plaintiffs  was  asked 
at  a  company  meeting  what  he  would  charge 
to  make  a  complete  search  of  the  land  refer- 
red to  for  the  company,  and  that  he  refosed 
to  set  a  price,  offering  to  do  the  work  either 
on  the  per  diem  basis  or  charge  wtiat  It  was 
worth  when  he  had  finished  It ;  that  the  mat- 
ter was  laid  over  for  consideration,  and  sev- 
eral weeks  later  Mr.  Dunster,  the  vice  presi- 
dent and  manager  of  the  company,  saw  plain- 
tiff, and  said  there  had  been  another  meeting, 
and  the  company  had  decided  to  have  plain- 
tiffs make  the  search,  and  he  wanted  them 
to  make  It  as  cheap  as  they  could.  The  ab- 
stract of  title  was  not  tendered  to  the  com- 
pany until  September,  1906,  after  a  lapse  of 
over  four  years,  during  which  period  Impor- 
tant changes  had  taken  place  In  the  defend- 
ant corporation.  It  had  been  organised  and 
managed  as  a  close  corporation,  the  board  of 
directors  being  limited  to  three  persons  who 
apparently  held  all  or  most  of  the  stock ;  one 
of  these  was  Mr.  Dunster,  who,  at  the  time 
the  abstract  and  bill  were  presented,  was  the 
only  survivor  of  the  original  incorporators 
and  had  been  a  director  until  April,  1906. 
when  the  board  was  reorganized  after  the 
death  of  the  other  two  directors  and  Dunster 
was  dropped.  The  new  board  refused  to  ac- 
cept the  abstract  of  title,  and  denied  that  the 
corporation  had  ever  ordered  the  search. 
The  trial  Judge  submitted  this  question  to  the 
Jury,  and  we  find  no  error  In  his  irnllngs  on 
evidence  or  Instructions  to  the  Jury  so  far 
as  relates  to  this  branch  of  the  case.  The 
verdict  for  plaintiffs,  therefore,  amounted  to- 
a  finding  that  they  had  been  regularly  em- 
ployed in  1902  to  make  the  search. 

Bnt  another  important  issue  was  raised  as 
to  the  reasonable  value  of  the  services  per- 
formed by  the  plaintiffs.  On  this  issue  the 
defense  was  twofold.  It  was  denied  in  the 
first  place  that  plaintiffs  had  performed  any 
such  amount  of  work  as  they  claimed  to  have 
done;  and  alleged  in  the  second  place  that 
the  search.  If  ordered,  was  to  have  been  made 
promptly,  and  that  the  delay  for  four  years  In 
presenting;  the  abstract  of  title  had  greatly 
diminished  its  value  to  the  defendant  Both 
these  Issues  were  opened  on  cross-examlna- 
tlor  of  William  Prout  one  of  the  plaintiffs, 
and  In  the  exclusion  of  questions  bearing  on 
those  Issues  on  that  cross-examination  we 
find  error  prejudicial  to  the  defendant  As 
to  the  work  actually  performed,  and  Its  value, 
the  witness  testified  to  work  done  off  and 
on  In  the  county  clerk's  office  and  at  his  own, 
during  the  four  years.  He  testified  generally 
to  the  total  amount  of  time  and  money  spent 
On  cross-examination  he  stated  that  his  firm 
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had  neTor  made  any  book  entries  againat 
the  defendant,  bat  tbat  he  kept  the  record 
of  work  and  dlsbnrsements  on  this  matter 
In  his  head.  The  following  qneationa  were 
then  aaked:  "Do  you  say  that  you  never  kept 
a  record  of  the  work  yon  did  in  any  case? 
Do  yon  keep  a  record  of  the  time  expended  by 
yon  or  deyoted  by  yoo  in  the  conduct  of  your 
business  to  various  matters?  When  you  do 
work  for  your  clients,  do  yon  keep  a  ledger 
account,  charging  them  for  services?  Do  you 
keep  when  you  do  work  for  yomr  clients,  au 
account  showing  the  amount  of  yonr  dis- 
bursements in  connection  with  the  matter 
done?"  Biach  of  these  questions  was  objected 
to  and  overruled,  and  an  exception  taken  and 
the  rulings  assigned  for  error. 

The  discretion  of  the  trial  court  in  regulat- 
ing and  limiting  the  range  of  cross-examina- 
tion is  very  great,  and  extends,  among  other 
things,  to  matters  afTecting  the  credibility  of 
the  witness  and  matters  not  directly  relevant 
to  the  issue.  So,  in  Jones  v.  Insurance  Co., 
38  N.  J.  Law,  29,  42,  IS  Am.  Rep.  405,  wUdi 
was  a  suit  on  a  flre  Insurance  policy,  it  was 
held  no  error  to  exclude  questions  on  plain- 
tiff's cross-examination  as  to  how  much  he 
was  worth,  and  what  debts  he  owed,  these 
matters  not  being  directly  relevant  to  the  is- 
sue, and  so  within  the  court's  discretion.  But 
as  to  matters  directly  in  issue  or  directly  rele- 
vant to  the  issue,  there  is  no  discretionary 
power.  The  rule  is  stated  in  Jones  on  Evi- 
dence, {  821,  thus:  "Although  the  court  may 
exercise  a  reasonable  discretion  in  regulating 
or  limiting  the  cross-examination,  yet  it  Is 
clearly  error  to  exclude  cross-examination  on 
subjects  included  In  the  examination  In  chief, 
where  such  ruling  Is  prejudicial.  So  far  as 
such  croes-examinatlon  of  a  witness  relates 
either  to  facts  in  issue  or  facts  relevant  to 
the  issue,  it  may  be  pursued  by  counsel  as  a 
matter  of  right."  See,  also,  Langley  v.  Wads- 
worth,  99  N.  Y.  61,  63,  1  N.  E.  106.  Cases 
where  the  -trial  court  has  erred  in  excluding 
cross-examination  on  matters  of  right  are 
rare  Eames  y.  Kaiser,  142  U.  S.  488, 12  Sup. 
Ct  302,  35  L.  Ed.  1001,  was  a  case  in  which 
one  of  the  Issues  was  whether  a  party  whose 
property  liad  been  attached  had  fraudulently 
attempted  to  dispose  of  his  property,  and  it 
appearing  that  Just  after  the  attachment  he 
had  turned  a  large  amount  of  accounts  re- 
ceivable into  negotiable  paper,  it  was  held 
error  to  exclude  a  question  on  cross-examina- 
tion as  to  what  he  had  done  with  that  paper. 
In  Colloty  V.  Schuman,  73  N.  J.  Law,  92,  62 
Atl.  186,  an  action  on  contract,  the  plalntifT 
testiited  to  transactions  with  defendant  as 
with  a  principal,  and  it  was  held  error  to  ex- 
clude cross-examination  tending  to  show  that 
plalntifr  knew  he  was  dealing  with  an  agent 
See,  also.  Gaunt  v.  State,  52  N.  J.  Law,  178, 
19  Atl.  135 ;  Green  v.  Skoqvist,  67  N.  J.  Law, 
617.  31  AU.  228. 

The  present  inquiry  being  whether  the  ex- 
cluded qupptlons  above  quoted  were  relevant 
to  tbe  issue,  we  have  no  doubt  that  they  were. 


If  they  had  been  answered,  the  defendant 
might  have  shown'  that  tbe  plaintiffs  in  their 
general  business  kept  a  complete  set  of 
books  containing  accounts  with  their  clients, 
and  regularly  and  systematically  made  char- 
ges of  work  done  which  were  carried  into 
ledger  accounts  and  from  which  their  bills 
were  made  up.  If  such  a  state  of  facts  ap- 
peared in  connection  with  the  other  facts 
that  no  account  of  either  services  or  disburse- 
ments was  kept  with  the  defendant,  and  no 
dally  entries  made  of  work  done  on  this 
voluminous  and  expensive  search,  the  absence 
of  any  such  account  and  entries  would  go  fai 
to  discredit  their  claim  with  the  Jury,  both 
as  to  what  work  was  done,  and  its  value,  as 
not  worth  charging  up.  The  overruling  of 
these  questions  was  therefore  error. 

So  also  as  to  defendant's  Inquiry  whether 
plaintiffs  knew,  Or  were  told,  the  purpose  for 
which  the  search  was  wanted.  The  questions 
follow:  "Q.  What  did  you  think  they  wanted 
that  search  for— did  you  know?  (Objected 
to.)  Q.  Do  you  know  what  they  wanted  It 
for?  The  Court:  It  doesn't  make  any  differ- 
ence." To  this  ruling  the  defendant  took  an 
exception.  Again  it  was  asked:  "Q.  Did  he. 
(Dunster)  say  what  they  wanted  it  for?" 
This  was  overmled  by  the  court,  and  an  ex- 
ception taken.  "Q.  Did  he  say  anything  with 
reference  to  when  he  wanted  that  search 
completed?  A.  I  don't  recall  that  be  speci- 
fied any  time  when  he  wanted  it  completed; 
no.  Q.  Did  he  say  anything  about  what  tbey 
wanted  the  search  for?"  This  was  overruled 
by  the  court,  and  exception  entered;  and  the 
exclusion  of  this  evidence  is  also  assigned 
for  error. 

The  theory  of  these  questions  was  perfectly 
plain.  If  the  defendant  wanted  a  search,  it 
presumably  wanted  it  promptly  before  selling 
off  its  property,  so  as  to  avoid  tbe  danger 
of  selling  or  warranting  a  defective  title; 
and  if  defendant  could  have  shown,  for  ex- 
ample, that  time  was  of  the  essence  of  the 
contract,  it  might  perhaps  have  been  Justi- 
fied by  the  long  delay  In  assuming  that  the^ 
contract  was  abandoned  and  in  rejecting  tbe 
abstract  when  tendered ;  or  at  least  It  could 
be  argued  tbat  ar  abstract  which  ought  to 
have  been  delivered  promptly  but  which  was 
tendered  only  after  four  years,  could  not  be 
worth  so  much  to  defendant  as  one  furnished 
with  reasonable  promptness.  So,  also.  If  the 
witness  had  been  compelled  to  testify  that 
he  was  told  in  1902  that  the  search  was 
needed  to  satisfy  tbe  company  tbat  It  could 
safely  make  certain  sales  of  land,  and  it 
appeared  that  these  sales  had  to  be  made 
in  the  end  without  it,  or  were  lost  for  lack 
of  it,  the  value  of  the  abstract  would  be  ma- 
terially diminished.  The  line  of  inquiry  sug- 
gested by  these  questions  waf  both  material 
and  relevant  to  the  issue,  and  the  court  was 
required  by  law  to  admit  them. 

For  these  errors  the  Judgment  will  be  re- 
versed and  a  venire  de  novo  awarded. 
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•    LOID'S  ADM'X  T.  J.  8.  ROGERS  CO. 
(Ooart  of  Brron  and  Appeals  of  New  Jersey. 

June  14,  1909.) 
Vabteb  JlND   Sebvart  ({{  206,  219*)— Inju- 

BIEB     TO     SESVANT— INCIDENT     OV     EUFLOT- 

iiXHT— Assumption  of  Risk. 

A  carpenter  wag  called  from  his  work  in 
a  building  in  the  course  of  erection,  and,  witli 
otber  workmen,  directed  by  their  foreman  to 
straighten  by  hand  the  leaning  top  of  a  tall 
wooden  derrick  which  had  been  placed  near 
the  center  of  the  third  story  of  tne  building, 
in  order  to  hoist  heavy  timber  up  for  the  con- 
struction of  the  rooL  Through  failure  to  tem- 
porarily tie .  down  by  ropes,  furnished  there 
by  the  master,  the  feet  of  the  derrick,  before 
fdrcibly  disturbing  its  balance  upon  the  sup- 
sporting  plank,  it  fell  and  killed  aim.  On  ex- 
ception sealed  to  the  trial  court's  refusal  to 
uonsnit,  held: 

(1)  That  the  proper  adjustment  of  this  bnild- 
faiK  appliance  for  its  Intended  and  effective  oper- 
atloii  was  a  component  part  of  a  carpenter's 
duty,  in  the  performance  of  which  the  intes- 
tate and  his  fellow;  engaged  as  a  part  of  their 
common  employment,  and  that  no  actionable 
negligence  chargeable  to  the  master  had  been 
Eoade  to  appear. 

(2)  That  the  foreman  was  a  fellow  servant 
with  the  deceased  and  the  other  workmen,  and, 
opder  the  facts  proved  by  the  plaintiff,  the 
latestat^  in  the  attempt  to  straighten  the  top 
oc  the  derrick  by  pushing  its  unfastened  feet 
With  ft  force  so  great  as  to  raise  them  up  out 
of  the  notches  in  which  they  rested  upon  the 
plank,  assumed  an  obvious  risk  sufficient  in  law 
to  defeat  plaintiff's  recovery. 

'  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  650.  610-^;  Dec.  Dig. 
il  206.  219.*] 

(Syllabus  by  the  Court) 

Shrror  to  Supreme  Court 

Action  by  Susan  T.  Loid,  admfntstratriz 
of  the  estate  of  William  H.  Loid,  deceased, 
against  the  J.  S.  Rogers  Company.  Judg- 
nient  for  plaintlfF,  and  defendant  brings  er- 
ror. Reversed. 
'■  See,  also,  68  N.  J.  Law,  713,  54  Att.  837. 

'     EL  A.   Armstrong,   for  plalntiS   In  error. 
John  W.  Westcott,  for  defendant  In  error.  ' 

VREDENBURGH,  J.  This  action  is 
brpught  by  tlie  representative  of  a  deceased 
epiploye  against  his  employer  to  recover 
damages  for  tbe  death  of  the  employe  oc- 
casioned by  tbe  fall  of  a  wooden  hoisting- 
derrick,  which  was  in  use  in  the  construc- 
tion of  a  building  then  in  the  course  of  erec- 
tion by  the  intestate  and  others.  When  it 
fell,  a  rope  attached  to  its  top  caught,  or  be- 
came entangled  with  his  limbs,  throwing  blm 
down  from  the  third  story  to  the  ground. 
The  edlQce  under  construction  was  a  large 
structure  known  as  "The  Burlington  County 
Insane  Asylum."  This  derrick  had  been  in 
use  previously  upon  different  parts  of  thi» 
building,  and  had  on  tbe  occasion  in  qnefStion 
been  brought  from  a  lower  floor  to  the  third 
floor  and  placed  very  near  tbe  center  of  the 
building  in  order  to  hoist  the  heavy  roof 
girders  from  a  lower  level  into  their  proper 
position.    It  WHS  constructed  of  four  upright 


timbers  in  the  usual  well-kndwn  shape  of 
tbe  letter  A,  fastened  together,  with  a  wldtb 
apart  at  the  bottom  of  about  12  feet,  but  nar- 
rowing towards  the  top,  to  which  top  ropes 
with  blocks  had  been  attached.  Its  four  tim- 
bers or  l^cs  rested  upon  planks  about  12 
inches  wide  by  ttiree  inches  in  thickness,  the 
plantc  being  supported  upon  the  floor  Joists 
of  the  building.  Around  its  four  feet  upon 
the  plank  small  wooden  pieces  or  cleats  had 
been  nailed  so  as  to  form  notches  or  pockets 
in  which  its  feet  might  rest.  Intended  to  pre- 
vent the  derrick,  while  in  its  proper  opera- 
tion, from  slipping  or  shifting  from  its  foot- 
ings. Two  guy  ropes  were  fastened  to  tlie 
top.  One  is  testified  to  liave  been  also  tied 
at  its  other  end  to  the  Hoor  joists,  and  the 
other  roi>e  hung  unfastened,  and  seems  from 
the  evidence  to  have  been  the  rope  whlcli 
threw  the  intestate  when  the  derrick  fell 
down.  No  structural  defect  nor  want  of 
proper  repair  in  this  mechanism  was  either 
shown  by  the  evidence  or  is  claimed  by  tbe 
brief  of  couusel  filed  in  this  court  in  support 
of  the  Judgment  below. 

The  Intestate  was  a  carpenter  by  trader 
and  was  at  the  time  of  the  accident  employ- 
ed and  engaged  as  such  in  the  construction 
of  the  asylum^  Be  was  presumably  educated 
in  bis  trade  and  familiar  with  the  nature  and 
operation  of  this  well-known  building  ap-. 
pliance.  On  the  occasion  in  question  the  evi- 
dence shows  that  he,  together  with  (as  one 
witness  said  from  six  to  twelve,  and  an- 
other from  eight  to  ten)  other  workmen  also 
engaged  in  the  construction  of  the  building, 
were  called  by  the  foreman  to  assist  in 
straightening  the  top  of  the  derrick  which 
was  then  said  to  be  "leaning  too  far  over." 
They  took  hold  of  tbe  uprights,  as  tbe  prin- 
cipal witness  expressed  it,  "as  far  up  as  tbey 
could  resell,"  about  "six  feet  from  the  bot- 
tom," and  pushed,  and  the  "force  of  the  push- 
ing, instead  of  raising  it  straighter.  Just  push- 
ed the  whole  thing  backwards,"  when  "tbe 
bottom  slipped  right  out,"  and  "let  the  whole 
thing  right  over.  •  •  • "  "When  the  plnnk 
slid,  that  caused  the  feet  to  raise  out  of  these 
notches  and  the  whole  thing  went  right  over 
the  waU.  Didn't  nothing  stay  there  but  tbe 
plank."  It  should  be  remarked  at  this  point 
that  the  feet  of  the  derrick  were  not  designed 
to  be  stationary  nor  to  be  nailed,  nor  fasten- 
ed by  nails  either  to  the  plank,  or  to  the 
fioor  Joists  in  the  building,  because  it  was  re- 
quired to  be  often  moved  from  place  to  place 
as  occasion  might  demand  in  its  proper  use 
of  hoisting  up  heavy  construction  materials. 
At  the  first  trial  (the  case  has  been  twice 
tried)  the  absence  of  nails  in  the  plank  to 
prevent  the  feet  of  the  derrick  from  slip- 
ping at  the  time  of  the  accident  was  in  tbe 
opinion  of  this  court  given  undue  weight  lo 
the  charge  of  the  trial  Judge  to  the  Jury — 
their  verdict  In  regard  to  the  liability  of 
the  defendant  having  been  by  the  charge  ex- 
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I>ie88ly  directed  to  turn  upon  such  drcmn- 
Btance.  For  this  and  other  reasons  not  now 
material  the  judgment  In  favor  of  the  plain- 
tiff below  was  reversed.  See  68  N.  J.  Law, 
713,  64  Atl.  837.  At  this— the  second— trial 
of  the  cause  now  under  review,  the  cross-ex- 
amination of  the  plaintiffs  witnesses  has 
thrown  new  light  upon  the  precise  reason  of 
the  fall'  of  the  derrick  and  has  also  furnish- 
ed an  explanation  of  the  simple  means  (that 
of  tying  Its  feet  down  with  the  rope  to  the 
plank  and  floor  joists),  which  If  It  had  been 
taken  by  the  persons  endeavoring  to  straight- 
en the  top,  would  obviously  have  preserved 
its  center  of  gravity  and  prevented  Its  fall. 
A  few  brief  extracts  from  this  testimony 
transcribed  in  the  form  It  was  expressed  by 
the  witnesses  will  present  this  Important 
phase  of  the  evidence  more  convincingly,  I 
think,  than  mere  conclusions  of  their  effect 
drawn  by  me  from  the  evidence,  via.,  "Q.  If 
you  had  taken  a  turn  around  that  plank  and 
the  Joists  with  the  rope  that  was  there,  it 
would  probably  have  held  it  in  place,  in  your 
opinion,  wouldn't  It?  A.  It  probably  might 
have  stayed  there;  yes,  sir.  Q.  (to  another 
-witness)  The  ends  of  this  rope  could  have 
tied  this  plank  to  the  joists  so  it  would  not 
have  slid?  A.  It  could  If  they  had  used  It. 
Q.  How  did  you  think  It  (the  derrick)  ought 
to  have  been  straightened;  by  pulling  on  the 
guy  rope?  A.  It  couid  have  been  by  pulling 
on  the  gay  rope,  and  the  bottom  ought  to 
have  been  fastened  before  they  undertook  it. 
Those  feet  could  have  been  chained  to  the 
girders.  •  •  •  The  ends  of  the  rope 
conld  have  tied  this  plank  to  the  Joist  so  it 
would  not  have  slid  »  •  •  If  th^  had 
used  If 

At  the  close  of  the  plaintiff's  testimony,  the 
trial  court  refused  to  grant  defendant's  mo- 
tion for  a  nonsuit,  and  In  such  action  I  think 
It  erred.  Nothing  showing  nor  tending  to 
show  any  negligence  on  the  part  of  the  mas- 
ter bad  been  disclosed  by  the  plalntifTs  evi- 
dence. Certainly  and  admittedly  no-  omls- 
si<^n  by  the  master  In  the  proper  make  up 
of  the  mechanism  or  whicb  could  have  made 
It  a  more  perfect  tool  In  the  performance  of 
the  work  for  which  It  was  adapted  and  used 
In  the  building  had  been  proved.  But  it  is 
earnestly  urged  in  the  brief  of  the  counsel 
for  the  defendant  In  error  that  the  negli- 
gence of  the  master  follows  from  evidence  to 
the  claimed  effect  that  the  deceased  carpen- 
ter was  not  put  in  a  "reasonably  safe  place" 
to  do  his  work,  and  also  that  this  was  a  jury 
question.  There  Is  certainly  no  place  in  the 
third  story  of  a  building  without  floors  where 
It  is  reasonably  safe  for  a  carpenter  to  work 
If  he  be  the  least  Incautious.  The  slightest 
misstep  even  in  walking  upon  the  open  floor 
Joists  may  any  moment  precipitate  him  to 
the  ground.  Yet  his  duties  oblige  him  to  be 
there,  and  sach  and  many  other  and  greater 
risks  every  carpenter  agrees  by  his  calling 
and  employment  to  undertake  in  considera- 
tion of  the  compensation  he  is  to  receive 


from  bis  employer.  The  place  In  question, 
where  the  intestate  stood  at  th6  time  of  the 
accident,  was  near  the  base  of  the  derrick, 
and  was  certainly  reasonably  safe  until  and 
unless  he,  or  the  others  with  bim,  did  some- 
thing to  make  it  unsafe.  What  the  above- 
quoted  evidence  shows  they  in  fact  did  was 
to  .posb  against  the  feet  of  the  derrick  In 
order  to  raise,  or  straighten  up,  its  top,  with- 
out first  taking  the  simple  precaution  to  se- 
cure or  tie  down  the  feet  to  the  plank  and 
joists  on  which  they  rested ;  and  they  pushed 
80  hard  that  the  feet  were  actually  forced 
out  of  the  pockets  in  which  they  stood,  and 
the  derrick  quite  naturally  lost  Its  equipoise, 
and  fell  down.  The  place  would  have  beoi 
as  plainly  unsafe  to  the  deceased  if  instead 
of  the  derrick  he  and  the  others  had  attempt- 
ed to  raise  the  top  of  a  long  standing  ladder 
by  a  force  exerted  at  Its  feet  without  first 
holding  or  securing  them  to  the  floor.  No 
distinction  In  principle  between  such  an  act 
of  Imprudence  and  that  which  has  been  noted 
above  is  observable.  This  evidence  was  of- 
fered by  the  counlel  himself,  and  seems  to 
me  to  be  decisive  against  bim  as  to  the  fact 
that  the  place  was  rendered  unsafe  not 
through  any  act  of  the  master,  but  solely  bj^ 
the  negligent  act  of  the  Intestate  and  hie 
fellow  worionen. 

There  Is  additional  reason,  I  think,  why 
the  court  below  should  have  denied  to  the 
plaintiff  a  right  of  recovery — the  evidence 
has  shown  an  assumption  of  the  risk  of  the 
fall  of  the  derrick  by  the  deceased.  In  the 
case  of  McLaughlin  v.  Camden  Iron  Works, 
reported  in  60  N.  J.  -Law,  657,  88  AtL  677, 
this  court  held  that  a  laborer  called  from  bis 
special  work  and  with  others  directed  by  their 
foreman  to  raise  by  hand  a  large  frame 
which,  through  lack  of  bracing  or  fastm- 
Ing,  fell  and  Injured  him,  could  not  estab- 
lish a  right  of  recovery  against  his  employer 
l>ecanse  the  plaintiff  knew  that  the  frame 
was  being  raised  by  hand  and  "assumed  sacb 
resultant  risk  of  that  method  of  doing  the 
work  as  was  obvious  to  him."  The  case  at 
bar  is  a  still  stronger  Illustration  of  the 
principle  there  declared  by  this  court.  The 
deceased  was  not  shown  to  have  been  called 
from  any  special  work.  The  work  of  proper- 
ly adjusting  for  use  in  the  building  the  der- 
rick was  as  much  a  part  of  his  employment 
as  were  any  of  his  other  duties  as  a  carpenter 
In  the  building.  In  the  case  just  cited  It  ap- 
peared that  there  was  on  the  premises,  jnrt 
as  In  the  present  case,  an  abundance,  among 
other  things,  of  ropes,  and  this  court  brtd 
and  the  opinion  declares  as  the  result  of 
numerous  adjudications  in  this  state  (cited 
page  559,  of  60  N.  J.  Law,  page  678,  of  SB 
Atl.)  the  rule  of  law  to  be  that,  "where  ap- 
pliances for  work  are  needed,  the  duty  is  oo 
the  master  to  use  reasonable  care  in  their 
selection,  and  he  cannot  escape  it  by  delega- 
tion; but  carelessness  In  their  use,  or  fail- 
ure to  use  them  on  the  part  of  his  servaot. 
whereby  injury' be  received  by  a  fellow  secT- 
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ant  In  the  same  common  employment,  Is  not 
chargeable  to  the  master,  no  matter  what 
may  be  the  grade  or  authority  of  the  serv- 
ant." I  think  that  case  should  control  in  all 
respects  the  present,  and  that  the  foreman 
in  the  case  In  hand  should  be  held  to  have 
been  a  fellow  servant  with  those  who  were 
engaged  In  the  common  effort  of  raising  by 
hand  the  top  of  this  derrick,  and  that  his 
and  their  negligent  failure  to  use  proper  ap- 
pliances provided  by  the  master,  which 
:  would.  If  used,  have  prevented  the  derrick 
from  falling.  Is  not  legally  chargeable  upon 
'the  latter.  The  opinion  in  the  recent  deci- 
sion of  this  court  in  the  case  of  Laragay  r. 
fiast  Jersey  Pipe  Ompany,  reported  in  72 
Atl.  67,  expressly  approved  McLaughlin  t. 
Caimden  Iron  Works,  supra,  and  the  Impor- 
tant legal  principles  relating  to  the  "fellow 
servant"  doctrine  there  laid  down.  It  Is 
true  that  case  (the  Laragay)  held  that  the 
plaintiff  was  entitled  to  go  to  the  jury  npot 
the  facts  there  presented — that  whether  or 
not  the  result  of  the  fall  of  the  "spile  driver" 
(styled  a  "derrick"  In  the  bead  note)  was  so 
obvious  that  It  ought  to  have  been  foreseen 
by  the  plaintiff  was  a  question  of  fact  that 
should  have  been  left  to  the  Jury.  Yet  the 
opinion  takes  pains  to  distinguish  between 
the  two  decisions,  and  points  out  that  the 
"fellow  servant  rule"  has  no  application 
where  the  duty  Is  one  that  is  owing  by  the 
master  to  his  servants,  but  that  McLaughllt> 
was  engaged  in  the  erection  of  a  frame  that 
fell  "because  In  the  performance  of  their  du- 
ty the  servants  did  not  make  use  of  the  ma- 
terials the  master  had  furnished,"  and  de- 
clares that  "Judicial  decisions  made  in  cases 
where  accidents  have  occurred  in  the  course 
of  construction,  or  in  the  so-called  scaffold- 
ing cases,  have  no  application."  This  dis- 
tinction has  direct  bearing  upon  the  case  at 
bar.  The  derrick  here  was  essentially  a  car- 
penter's tool  or  instrumentality  actually  in 
use  In  the  construction  of  the  building.  It 
was  supplied  by  the  master  as  well  for  the 
•  carpenters'  benefit  as  for  his  own.  By  its 
means  the  heavy  timbers  were  to  be  lifted 
up  to  their  proper  locations  In  order  that 
they  might  be  adjusted  and  fastened  by  the 
carpenters  in  the  roof.  The  derrick  was 
therefore  an  efficient  assistant  to,  if  not  a 
complete  substitute  for,  a  scaffold,  and  the 
case  falls  within  the  rule  governing  that  sub- 
ject. The  fact  that  an  injury  happened  to 
the  carpenter  from  an  accident  through  his 
negligent  use  of  or  failure  to  use  the  proper 
means  which  had  been  furnished  him  to 
straighten  the  derrick — tool  for  the  construc- 
tion of  the  work  in  which  he  was  engaged — 
should  afford  him  no  greater  right  to  dam- 
ages against  his  employer  than  if  he  had  ac- 
cidentally cut  his  own  hand  in  the  negligent 
nse  of  one  of  his  employer's  carpenter  saws 
provided  for  him  In  bis  work.  It  follows 
that  the  direction  of  the  foreman  in  charge 


to  the  workmen  to  straighten  the  derrick 
must  be  regarded  in  law  as  the  act  of  a  fel- 
low servant,  and  not  that  of  the  master.  The 
abortive  attempt  of  the  workmen  to  move  the 
top  of  the  derrick  without  first  securing  its 
footing  must  be  held  to  have  been  the  as- 
sumption of  an  obvious  risk  by  them  for  the 
consequences  of  which  the  master  should  not 
be  held  liable. 

The  Judgment  below  shonld  be  reversed, 
and  IB.  new  trial  awarded. 


(77  N;  J.  U  77J) 
FLOBRSCH  ▼.  DONNELti. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jane  14,  1909.) 

Master  and  Sebvaht  (|  219*)— Injuries  to 
Servant— Obvious  Danqbr. 

Where  the  plaintiff  who  had  been  employ- 
ed for  two  days  in  general  work  about  defend- 
ant's lumber  yard  was  sent,  without  any  in- 
struction as  to  the  dangers  incident  to  the 
work,  to  assist  in  piling  lumber  from  a  wagon 
between  two  standing  lumber  piles,  one  of  which 
fell  Injuring  plaintiff,  and  it  was  shown  that 
the  pile  whicn  fell  bad  not  been  piled  in  the 
nsual  manner  adopted  by  lumbermen,  it  cannot 
be  said  that  to  the  plaintiff  onacq^uainted  with 
the  business  the  danger  was  obvious;  and  a 
nonsuit  upon  that  ground  is  set  aside. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  610-624;  Dec.  Dig.  | 
219.»] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Joseph  Floersch  against  William 
J.  Donnell.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

George  S.  Silzer.  for  plaintiff  in  error. 
Beekman  &  Spencer,  for  defendant  in  error. 

MINTURN,  J.  When  this  cause  was  be- 
fore the  Supreme  Court  on  a  rule  to  show 
cause  from  a  previous  trial  the  verdict  for 
the  plaintiff  was  vacated  upon  the  grounds 
substantially  that  there  was  nothing  pre- 
sented in  the  testimony  from  which  a  Jury 
could  legally  infer  negligence  upon  the  part 
of  the  defendant  Upon  a  venire  de  novo  a 
new  trial  was  had,  addltl<Mial  testimony  was 
supplied,  and  the  inquiry  presented  to  this 
court  upon  this  writ  of  error  is  directed  en- 
tirely to  the  alleged  error  of  the  trial  court 
in  nonsuiting  the  plaintifl  at  the  close  of  bis 
case. 

'  The  plaintiff  was  Injured  at  the  lumber 
yard  of  defendant  at  Perth  Amboy  where  he 
had  been  employed  for  two  days  in  unload- 
ing cars,  carting  lime  and  other  general  em- 
ployment He  bad  no' experience  in  piling 
timber,  so  that  on  the  day  of  the  injury, 
when  a  wagon  load  of  lumber  was  carted  t  > 
the  shed  in  the  yard  where  it  was  to  be  piled, 
the  plaintiff  was  sent  to  assist  in  piling  it 
be  was  Ignorant  of  the  dangers  peculiarly 


•For  other  cases  seo  sam»  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


N.J.) 


FAUST  V.  RODELHEIM. 


491 


Incident  to  that  claens  of  Work;  nor  had  he 
received  instrnctlons  from  the  master  or 
from  any  person  representing  him  relative 
to  any  danger  connected  with  the  work,  or 
relative  to  the  proper  method  of  piling  the 
Inmber.  A  driver  on  the  wagon  handed  the 
lumber  to  the  plaintiff,  who  stood  above  the 
driver  on  a  scaffold,  which  was  two  feet 
wide,  and  extended  along  in  front  of  a  num- 
ber of  piles  of  lumber.  As  he  received  the 
lumber  from  the  wagoner,  the  plaintiff  plac- 
ed it  in  an  open  space  about  four  feet  in 
width,  between  two  lumber  piles  then  stand- 
ing to  the  height  of  six  feet.  While  thus 
engaged  the  lumber  pile  on  plaintiff's  left, 
Tipon  whl,ch  he  was  not  working,  toppled 
over,  struck  him  on  the  head,  knocked  blm 
from  the  scaffold,  causing  a  fracture  of  his 
leg,  which  necessitated  Its  amputation.  The 
trial  court  granted  the  motion  to  nonsuit  up- 
on the  ground  that  the  danger  Incident  to 
this  work  was  obvious,  or  should  have  been 
obvious  to  this  plaintiff. 

In  view  of  the  testimony  of  seven  expert 
lumbermen  for  the  plaintiff,  whose  testimo- 
ny was  not  given  upon  the  previous  trial,  to 
the  effect  that  the  pile  of  lumber  which  fell 
and  caused  the  damage,  and  upon  which  the 
plaintiff  was  not  working,  was  defective  and 
negligently  piled,  It  is  difficult  to  perceive 
how  it  can  be  said  as  matter  of  law  that  the 
danger  thus  created,  and  which  It  might  be 
argued  was  latent  and  inhered  in  the  piling 
of  the  lumber,  can  be  said  to  be  obvious  to 
one  like  the  plaintiff,  who,  according  to  the 
testimony,  was  absolutely  untutored  in  the 
art  of  this  particular  craft  It  was  in  evi- 
dence that  the  pile  contained  neither  braces 
nor  cross-pieces,  and  was  without  any  sup- 
port at  all  to  prevent  it  from  falling.  It  fur- 
ther appeared  that  to  keep  such  piles  Intact, 
lumbermen  use  binders  and  cross-pieces,  and 
that  without  such  precautions.  In  the  lan- 
guage of  one  expert  witness,  "a  pile  will  fall 
of  Itself;  or  a  Jar  would  do  it;  or  a  man 
walking  on  the  platform  in  front;  a  vi- 
bration or  a  Jar  would  cause  the  pile  to  go 
over."  Knowledge  of  these  facts  was  charge- 
able to  the  defendant:  and  It  therefore  be- 
came a  question  for  the  Jury  to  determine 
upon  the  facts  in  evidence  whether  in  view 
of  the  existence  of  this  condition  the  master 
bad  properly  under  all  the  circumstances  of 
the  case  discharged  his  duty  to  the  servant. 
For,  as  has  been  said  by  this  court :  "Where 
the  danger  is 'unknown  to  the  servant  he  can- 
not be  held  to  have  voluntarily  assumed  it, 
although  the  physical  surroundings  that  cre- 
ate the  danger  are  known  to  him ;  and  so 
the  known  absence  of  safeguards  and  pre- 
cautions cannot  prevent  a  recovery,  when  the 
danger  that  rendered  them  necessary  is  un- 
known to  the  injured  servant."  Burns  v. 
Telegraph  Co.,  70  N.  J.  Law,  750,  59  Atl.  220. 
592,  G7  L.  R.  A.  956 ;  Smith  v.  Erie  R.  R.,  67 
N.  J.  Law,  637,  52  Atl.  634,  59  L.  R.  A.  302 ; 


Christensen  v.  Lambert,  67  N.  3.  Law,  341,  61 
Atl.  702;  Laragay  v.  East  Jersey  Pipe  Co. 
(N.  J.)  72  Atl.  57. 

The  judgment  of  nonsuit  is  therefore  re- 
versed, and  a  venire  de  novo  awarded. 

(T7  N.  J.  U  740) 
FAUST  ▼.  RODELHEIM. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

Pbincipai,  aho  Surety  (S  83*)— Considkba- 

TiON— Sufficiency. 

A  landlord  and  tenant  executed  a  lease 
which  the  landlord  refused  to  accept  unless  and 
until  a  surety  for  the  performance  of  the  cov- 
enants therein  had  been  obtained.  The  delivery 
of  the  lease  did  not  occur  until  after  the  surety 
had  signed  it.  Held,  until  snch  delivery,  the 
contract  of  letting  was  incomplete  even  though 
the  tenant  meantime  may  have  entered  into  the 
occupancy  of  the  premises  and  paid  an  install- 
ment of  rent.  Bold,  also,  that  the  delivery  ol 
the  lease  being  contemporaneous  with  the  deliv- 
ery of  the  surety's  obligation  each  contract  be- 
came completed  at  the  same  time,  and  the  con- 
sideration which  supports  the  principal  contra<$ 
supports  the  subsidiary  one. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety.  Cent.  Dig.  S  66 ;   Dec.  Dig.  i  33.*] 

(Syllabus  by  the  Court,) 

Error  to  Circuit  Ctourt,  Atlantic  County. 

Action  by  Mary  B.  Faust  against  William 
L.  Rodelhelm.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Thompson  &  Cole,  for  plaintiff  in  error 
Hlgbee  &  Coulomb,  for  defendant  In  error. 

VOORHEES,  J.  This  is  a  writ  of  error  to 
the  Atlantic  drcnlt  removing  a  Judgment 
founded  upon  a  verdict  directed  for  the 
plaintiff  for  $400  and  interest.  The  suit  was 
brought  upon  a  written  instrument  guaran- 
teeing the  payment  of  rent  accruing  under 
a  written  lease.  The  lease  was  dated  April 
25,  1904,  made  to  tbe  plaintiff  by  one  Stone. 
The  guaranty  was  indorsed  upon  the  lease, 
and  was  dated  May  24,  1904.  Both  the  lease 
aiid  guaranty  were  drawn  in  duplicate,  and 
were  executed  on  tbe  days  of  their  respective 
dates.  The  defendant  bad  directed  Mrs. 
Stone,  who  subsequently  became  the  tenant, 
to  one  Calloway,  a  real  estate  agent,  to  locA 
about  for  her  for  a  house  in  Atlantic  City 
which  she  might  rent  The  defendant  bad 
promised  her  to  become  surety  for  her  rent 
before  she  went  to  Atlantic  City.  After  Cal- 
loway bad  secured  the  premises,  the  defend 
ant  promised  Calloway  to  sign  as  surety  up- 
on the  lease  to  be  executed  between  tbe 
plaintiff  and  Mrs.  Stone.  One  Bond,  acting 
for  Calloway  as  a  matter  of  accommodationi, 
prepared  the  written  leases  and  the  contract 
of  suretyship  In  duplicate.  The  leases  were 
then  signed  in  his  office  by  tbe  plaintiff  and 
Mrs.  Stone  upon  April  25th.  The  defendant 
testified  that  on  May  ^th  be  signed  the  two 
leases  as  surety  for  the  rent;  that  he  met 
Mr.   Galloway  on  the  boardwalk,   who  re- 
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marked  that  be  bad  been  looking  for  tbe  de- 
fendant for  over  a  month  and  wanted  him  to 
sign  as  surety,  gave  him  a  fountain  pen,  and 
be  signed  tbe  two  papers  and  gave  them 
back  to  Mr.  Calloway  at  the  time.  The  de- 
fendant admits  that  he  then  saw  Mrs. 
Stone's  signature  on  tbe  lease.  Mr.  Calloway 
at  the  time  had  the  leases  In  his  pocket  So 
far  as  appears  from  the  testimony  the  leases 
bad  been  In  Mr.  Calloway's  possession  from 
tbe  time  when  tbe  parties  signed  them  up 
to  the  time  when  the  surety  executed  them. 
There  Is  no  evidence  of  their  prerious  de- 
livery. Tbe  lease  mns  from  May  16,  1904, 
to  October  Ist  It  was  presented  to  tbe  hus- 
band of  the  plaintiff,  who  was  her  agent  and 
attended  to  her  business,  together  with  $30. 
Upon  ascertaining  bow  the  payments  were 
to  be  made,  he  said  "he  wouldn't  accept  it 
unless  he  had  security  for  the  performance 
■of  the  lease,  and,  until  he  got  that,  he 
wouldn't  receive  any  money,  but  when  he 
got  tbe  security  on  the  lease  be  took  the 
money."  This  testimony  is  uncontradicted. 
There  are  Indorsed  upon  the  lease  two  pay- 
ments: April  25th,  $50;  May  16th,  $350.  It 
is  asserted  that  Mrs.  Stone  went  into  pos- 
session of  the  premises  on  the  16th  of.  May, 
and  that  being  in  possession,  and  having 
made  a  payment  of  rent,  tbe  contract  of 
leasing  had  become  completed,  and,  there- 
fore, when  tbe  defendant  afterward,  on  May 
24tb,  signed  the  guaranty  that  instrument 
was  without  consideration  and  unenforce- 
able. 

As  before  stated,  the  evidence  shows  that 
tbe  leases  were  not  delivered  bnt  were  held 
by  Mr.  Calloway  awaiting  the  signature  of 
the  surety,  and  that  the  plaintiff  had  refused 
■to  accept  them  until  the  surety  had  signed. 
Tbe  contract  of  suretyship  signed  before  the 
delivery  of  the  leases  must  be  construed  to 
have  been  executed  upon  the  consideration 
of  the  leases  thereafto:  delivered  simulta- 
neously with  the  delivery  of  such  contract. 
In  Child's  Suretyship  &  Guaranty,  p.  52,  it 
Is  said:  "If,  during  the  original  negotiations 
between  tbe  principal  and  creditor  before 
the  contract  was  complete,  the  creditor  had 
stipulated  that  the  maker  should  procure  a 
surety  when  asked  to  do  so,  there  would 
have  been  a  consideration  for  the  contract  of 
the  surety  whenever  he  might  sign,  as  in 
such  case  the  creditor  suffered  the  disad- 
vantage of  parting  with  his  money  in  reli- 
ance upon  the  surety  to  be  obtained,  and 
would  not  have  parted  with  bis  money  had 
it  not  been  for  tbe  contract  of  suretyship  yet 
to  be  made."  In  the  present  case  the  plain- 
tiff had  refused  to  deliver  the  lease  and  ac- 
cept the  first  payment  unless  he  had  security, 
and,  awaiting  the  promised  signature  of  such 
surety,  tbe  leases  had  remained  in  the  bands 
of  Mr.  Calloway  undelivered.  The  posses- 
sion of  the  premises  by  the  tenant  before  the 
delivery  of  the  leases,  if  indeed  the  tenant 
was  in  possession,  was  a  mere  occupancy  In 
contemplation  of  the  subsequent  delivery  of 


tbe  written  lease  with  surety,  and  nntil  sncb 
delivery  the  transaction  was  incomplete. 

Williams  V.  Perkins,  21  Ark.  18,  was  a  case 
where  a  payee  of  a  writing  obligatory  took 
it  at  the  time  when  it  was  executed  by  tbe 
principal  obligors,  and  held  it  for  some  length 
of  time  before  the  signatures  of  the  sureties 
were  procured.  At  the  time  the  writing  was 
signed  by  the  principal  obligors  it  was  un- 
derstood that  the  sureties  would  also  sign 
the  bond.  It  was  held  that  it  did  not  fol- 
low that  the  writing  obligatory  was  first 
made  and  signed  by  tbe  principal  obligors 
and  accepted  by  tbe  payee  as  a  complete 
contract  ahd  afterwards  at  another  time  the 
contract  of  tbe  sureties  was  made,  as  a  dis- 
tinct and  indepoident  transaction  because 
at  tbe  time  it  was  signed  by  the  principal 
obligors  it  was  understood  by  the  payee  that 
the  sureties  would  also  sign,  and  that  the 
payee  did  not  accept  the  writing  obligatory 
as  a  complete  contract  until  the  signatures  of 
the  sureties '  were  obtained.  Although  tbe 
signatures  of  tbe  principal  obligors  were 
procured  at  one  time  and  those  of  the  sure- 
ties afterwards,  nevertheless  in  contempla- 
tion of  law  the  promises  were  contemporane- 
ous and  formed  a  part  of  one  and  the  same 
general  transaction,  and  tbe  same  consider- 
ation which  supports  tbe  promise  of  the  one 
also  supports  that  of  tbe  other. 

In  Grim  v.  Semple,  39  Iowa,  570,  It  was 
held  that  a  bond  to  indemnify  a  surety  upon  a 
bond  for  costs  was  sustained  by  a  sufficient 
consideration,  although  not  executed  until 
after  the  bond  for  costs,  where  it  appeared 
that  the  latter  was  signed  under  a  promise 
that  tbe  former  should  l>e  given.  See,  also, 
Bowen  v.  Tbwlng,  66  Minn.  177,  67  N.  W. 
468;  Smith  v.  Molleson,  148  N.  T.  241,  42  N. 
B.  669. 

The  landlord  and  tenant  having  executed 
the  lease  which  the  landlord  refused  to  ac- 
cept unless  and  until  a  promised  surety  had 
been  obtained,  It  would  seem  to  follow  from 
tbe  above  cases  that  the  engagement  of  tbe 
surety  when  entered  into  would  have  a  valid 
consideration  for  its  support  There  is  much 
authority  for  the  view  that  a  contract  induc- 
ed by  the  promise  of  security  thereafter  to 
be  given  affords  sufficient  consideration  for 
the  contract  of  suretyship  when  given.  Aside 
from  the  above  doctrine,  however,  this  case 
shows  that  the  delivery  of  tbe  lease  did  not 
occur  until  after  the  surety  bad  signed,  and, 
tberefore,  until  such  delivery  the  contract  of 
letting  was  Incomplete,  even  ttiough  the  ten- 
ant meantime  may  have  entered  into  the  oc- 
cupancy of  the  premises  and  paid  an  install- 
ment of  rent  The  delivery  of  the  lease  be- 
ing contemporaneous  with  the  delivery  of 
the  surety's  obligation,  each  contract  became 
completed  at  the  same  time,  and  the  consid- 
eration which  supports  the  principal  contract 
supports  tbe  subsidiary  one. 

The  contract  of  suretyship  was  tberefore 
made  upon  sufficient  consideration  and  tbe 
court  rightly  refused  the  nonsuit;  and  also 
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rlghQy  refused  to  direct  a  Terdlct  for  tbe 
defendant,  and  was  Jnstlfied  In  directing  a 
▼erdict  for  the  plaintiff. 

Xbe  judgment  must  be  affirmed. 

(75  N.  J.  B.  E81) 

SIMPSON  T.  ANDERSON. 

fCoart  of  Errors  and  Appeals  of  New  Jersey. 

Jane  14,  1909.) 

1.  CHATm,     MOBTOAGES     (J     63*)— AjTIDAVIT 
OF   CONSIDEBATION — SUFFICIENCY. 

The  affidavit  of  consideration  attached  to 
a  chattel  mortgage  stated  that  it  was  given  to 
•ecnre  the  payment  of  a  bond .  and  mortga|;e 
ezecated  and  delivered  by  the  maker  of  the 
chattel  mortgage  to  H.,  which  H.,  in  considera- 
tion of  $1,500  paid  to  liim  by  the  deponent,  had 
assigned  to  deponent,  and  that  the  amount  due 
thereon  was  (1,900l  Held  to  be  a  sufficient 
statement  of  the  consideration  to  comply  with 
the  statute,  and  that  it  Is  not  necessary  to  set 
oat  the  consideration  which  passed  between 
the  original  parties  to  the  bond  and  mortgage ; 
tbe  consideration  of  tbe  chattel  mortgage  being 
the  amount  paid  by  the  assignee. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  §  63.*] 

2.  Chattei.  MoBTOAaEs  a  63*)— Affidatit  of 

COKSIDEHATION. 

The  affidavit  to  a  ctiattel  mortgage,  after 
stating  "that  the  consideration  of  said  mortgage 
is:  Whereas,"  proceeded  to  recite  the  facts  which 
disclosed  the  consideration.  Held,  that  the  word 
"whereas"  did  not  make  the  affidavit  uncertain, 
or  destroy  tbe  positive  statement  that  the  con- 
sideration was  as  thereafter  set  out. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Dec.  Dig.  S  63.*] 

(Syllabns  by  the  Coort) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  ordinary  on  behalf  of  Mabel 
Xj.  Simpson  against  Abljah  A.  Anderson.  De- 
cree for  complainant  (70  Atl.  696),  and  de- 
fendant appeals.    Reversed. 

John  Sykes,  for  appellant  John  S.  Van 
Dike,  for  respondent. 

BERGEN,  J.  The  complainant,  a  judg- 
ment creditor  of  Josiab  B.  Flock,  fliod  his 
bill  of  complaint,  praying  that  a  chattel 
mortgage  given  by  Flock  to  tbe  defendant 
be  decreed  void  as  to  tbe  judgment  of  tbe 
complainant.  The  learned  Vice  Chancellor 
adjudged  that  the  mortgage  was  void  as  to 
complainant's  Judgment  for  want  of  a  suffi- 
deut  affidavit,  and  advised  an  order  for  In- 
jnnction  restraining  the  defendant  from  sell- 
ing the  mortgaged  chattels,  from  which  de- 
fendant appeals. 

The  mortgage  bears  date  August  2S,  1897, 
conditioned  for  the  payment  of  $1,925,  being 
the  aggregate  amount  of  certain  Items  par- 
ticularly set  out  in  tbe  mortgage  as  follows, 
Tiz.:  A  bond  dated  March  23,  1892,  executed 
and  delivered  by  Flock  to  one  Richard  H. 
Hendrickson,  for  the  sum  of  $1,500  and  in- 
terest, the  payment  of  which  was  secured  by 
a  mortgage  given  by  Flock  and  wife  to  Hen- 
drlclcson  and  assigned  by  Hendrickson  to 
the  defendant,  the  mortgage  and  assignment 


being  dul7  recorded;  also,  0ie  sum  of  $844 
loaned  by  the  defendant  to  Flock  In  cash, 
and  the  amount  due  on  three  certain  promis- 
sory notes  "upon  which  the  said  Abijab  A. 
Anderson  has  become  an  accommodation  In- 
dorser  and  surety  fbr  the  said  Josiah  B. 
Flock."  Then  follows  the  dates  and  the 
amounts  of  the  respective  notes,  two  of  them 
being  payable  three  months  after  date,  and 
the  other  two  months  after  date.  The  record 
shows  that  the  liability  as  indorser  had  been 
discharged,  tbe  cash  loaned  repaid,  and  tbe 
mortgage  foreclosed  and  mortgaged  premises 
sold,  and  the  proceeds  of  such  sale  applied 
towards  the  payment  of  the  mortgage,  leav- 
ing a  deficiency  of  $976.67,  which  sum  was 
all  that  remained  unpaid  of  the  debts  secur- 
ed by  the  chattel  mortgage  when  the  bill  was 
filed  In  this  cause.  The  affidavit  which  the 
learned  Vice  Chancellor  held  to  be  insuffi- 
cient sets  out,  so  far  as  it  is  necessary  to 
be  here  recited,  "that  the  consideration  of 
said  mortgage  Is:  Whereas,  the  said  Josiah 
B.  FloCk  became  indebted  to  one  Richard  H. 
Hendrickson  in  the  sum  of  fifteen  hundred 
dollars;  •  •  *  and  whereas,  the  said 
Richard  H.  Hendrickson,  for  the  considera- 
tion of  fifteen  hundred  dollars,  assigned, 
transferred  and  set  over  the  said  mortgage 
to  Abijab  A.  Anderson ;  *  *  *  and  where-, 
as,  the  said  Josiah  B.  Flock  is  Indebted  to 
this  deponent  for  the  full  amount  of  the  said 
fifteen  hundred  dollars ;  *  *  *  and  where-, 
as,  on  the  thirtieth  day  of  March,  eighteen 
hundred  and  ninety-four,  this  deponent  loan- 
ed and  advanced  In  cash  the  sum  of  three 
hundred  an  forty-four  dollars  to  the  said  Jo- 
siah B.  Flock,  at  his  special  Instance  and  re- 
quest, and  that  the  whole  amount  of  the  said 
three  hundred  and  forty-four  dollars,  wiUt 
Interest  thereon  from  the  first  day  of  April, 
eighteen  hundred  and  ninety-seven,  is  still 
due  and  owing;  *  •  •  and  whereas,  this 
deponent  has,  at  the  special  Instance  and  re- 
quest of  the  said  Josiah  B.  Flock,  become  an 
accommodation  indorser  and  surety  upoa 
three  certain  promissory  notee,  one  of  which 
bears  date  the  twenty-second  day  of  JuM, 
eighteen  hundred  and  ninety-seven ;  *  •  • 
and  now  the  consideration  for  this  chattel 
mortgage  is  the  said  fifteen  hundred  dollars 
due  from  the  said  Josiah  B.  Flock  to  this  de- 
ponent upon  tbe  said  bond  and  mortgage,  and 
the  further  sum  of  three  hundred  and  forty- 
four  dollars  loaned  and  avanced  by  this  de- 
ponent to  the  said  Josiah  B.  Flock,  •  «  • 
and  the  further  sum  of  money  as  this  de- 
ponent may  be  called  upon  to  pay  by  reason 
of  having  become  an  accommodation  Indorser 
upon  the  said  three  certain  promissory  notes 
hereinbefore  mentioned." 

The  Vice  Chancellor  held  the  affidavit  Im- 
perfect for  several  reasons,  the  first  being 
that  It  does  not  state  the  consideration  pass- 
ing from  Hendrickson  to  Flock  when  the 
bond  and  mortgage  for  $1,500,  afterward  as- 
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signed  to  deponent,  was  executed  and  deliv- 
ered. We  think  that,  reading  the  mortgage 
and  the  affidavit  together,  this  objection  can* 
not  be  sustalued,  and  that  they  should  t)e 
read  together  in  order  to  ascertain  whether 
there  has  been  a  compliance  with  the  stat- 
ute was  determined  In  this  court  In  Blacli 
T.  Pldgeon,  60  N.  J.  Law,  802,  58  AtL  372. 
When  80  read,  it  appears  that  the  defendant 
had  paid  $1,500  for  the  bond  and  mortgage, 
the  payment  of  which  the  obligor  was  will- 
ing to  further  secure,  and  did  undertalce  to 
further  secure  by  the  chattel  mortgage.  The 
chattel  mortgage  was  given  to  secure  the 
payment  of  $1,500  advanced  and  paid  for  an 
obligation  of  the  mortgagor,  the  validity  of 
which  he  did  not  dispute,  and  the  real  ^con- 
sideration of  the  chattel  mortgage  was  what 
the  defendant  bad  paid  out  in  relieving  the 
debtor  of  his  obligation  to  Hendrickson,  and 
Its  transfer  to  the  deponent,  and  not  that 
passing  between  the  original  parties  to  that 
obligation  of  which  the  deponent  would  not 
be  presumed  to  have  had  any  knowledge.  If 
it  did  not  appear  that  the  deponent  had  paid 
something  for  the  assignment,  a  dilterent 
question  would  arise.  The  learned  Vice  Chan- 
cellor relies  upon  Graham  Button  Co.  v. 
Spielmann,  60  N.  J.  Eq.  120,  24  Atl.  671,  In 
support  of  his  conclusions,  but  In  that  case 
the  affidavit  stated  the  consideration  to  be 
'^  present  Indebtedness  of  $1,500,"  without 
disclosing  how  the  Indebtedness  came  Into 
existence,  and  presents  an  entirely  different 
situation  from  the  one  under  consideration, 
where  It  appears  that  the  defendant  had 
parted  with  $1,500,  and  taken  for  It  an  obli- 
gation which  the  debtor  issued  for  that  sum, 
the  bona  fides  of  which  was  undisputed.  The 
learned  Vice  Chancellor  also  determined  that 
the  affidavit  was  insufficient,  In  that  the 
language  used  to  show  the  indebtedness  of 
Flock  to  Hendrickson  is  not  positive  and  di- 
rect, but  a  mere  recital  of  facts,  the  truth  of 
Which  was  not  verified,  because  of  the  use 
Of  the  word  "whereas,"  as  above  set  out  Wo 
do  not  agree  with  this  Interpretation,  for 
the  word  "whereas"  and  all  that  follows  It 
is  preceded  by  the  direct  and  positive  state- 
ment "that  the  consideration  is"  as  disclosed 
by  the  recital  following.  In  addition  to  this, 
the  affidavit  declares,  after  a  full  statement 
of  all  the  circumstances  concerning  the  crea- 
tion of  the  several  debts,  "and  now  the  full 
consideration  of  this  chattel  mortgage  Is" 
the  several  Items  particularly  described  In 
the  mortgage  and  preceding  part  of  the  af- 
fidavit The  affidavit  is  also  condemned  be- 
cause It  is  said  the  promissory  notes  men- 
tioned In  It  were  not  sufficiently  described, 
and  Dunham  v.  Cramer,  63  N.  J.  Bq.  161,  51 
Atl.  1011,  Is  cited  In  justification  of  this  con- 
dnsion.  There  is  a  wide  difference  between 
that  and  the  present  case,  for  there  the  con- 
sideration stated  was  "for  the  payment  of  a 
certain  promissory  note  dated  July  8,  18.08. 


for  the  sum  of  eight  hundred  dollars,"  from 
which  It  would  appear  ttiat  there  was  noth- 
ing to  distinguish  the  note  from  any  number 
of  notes  dated  on  that  day  by  any  number 
of  persons  for  a  like  amount.  In  the  case 
under  review,  it  clearly  appears  from  the  af- 
fidavit and  mortgage  that  at  the  special  In- 
stance and  request  of  Flock  the  defendant 
became  "an  accommodation  Indorser  and 
surety  for  the  said  Josiah  B.  riock"  upon 
three  certain  promissory  notes  of  which  the 
dates,  time  to  run  before  maturity,  and 
amounts  are  given,  with  special  reference  to 
each  note.  The  reasonable  presumption  aris- 
ing from  this  state  of  facts  la  that  the  de- 
fendant indorsed  the  notes  as  surety  and 
for  the  accommodation  of  Flock  as  maker, 
at  bis  request,  and  this  we  think  is  sufficient- 
ly precise  and  explicit  to  afford  tbe  creditors 
of  the  mortgagor  "in  case  fraud  was  suspect- 
ed, a  fair  opportunity  to  ascertain,  by  Judi- 
cial investigation  or  otherwise,  whether  the 
mortgage  was  an  honest  security  or  a  mere 
fraudulent  cover."  Graham  Button  Co.  v. 
Spielmann,  supra,  pages  120-122  of  50  N.  J. 
Eq.,  pages  571,  572  of  24  Atl.,  which  la  the 
primary  object  of  the  statute.  There  Is  no 
proof  to  sustain  the  cUarge  of  fraud  contain- 
ed in  the  bin  of  complaint,  and,  In  the  ab- 
sence of  fraud -where  there  is  an  honest  and 
substantial  compliance  with  the  statute,  the 
mortgage  will  not  be  opened  to  attack  of  oth- 
er creditors  merely  because  the  affidavit  is 
Inartlflcially  drawn.  American  Soda  Foun- 
tain Co.  V.  Stolzenbach,  76  N.  J.  Law,  721,  68 
Atl.  1078,  16  L.  K.  A.  (N.  S.)  703. 

The  affidavit  being  a  sufficient  compliance 
with  the  statute,  the  order  appealed  from  la 
reversed,  with  costa 


C77  N.  I.  L.  (TO) 

MELLON  V.  VICTOR  TALKING  MACH.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jeiaey. 
June  14,  1909.). 

1,  TaiAI,    (I    2G0*)— INSTBUCTIONS. 

It  is  error  for  a  trial  court  in  an  action  of 
negligence  to  refuse  a  request  of  defendant'^ 
counsel  that  accurately  points  out  to  the  jury 
the  concrete  question  of  fact  with  respect  to 
which  the  parties  differ,  but  upon  the  existence 
of  which  tbe  negligence  of  the  defendant  is  pred- 
icated. A  statement  to  the  jury  in  lien  of  auch 
request  of  a  general  rule  of  law  in  general  terms 
is  not  an  adequate  substitute  for  a  specific 
charge  upon  the  concrete  question  the  Joiy  ia  to 
pass  upon  in  the  given  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-659;   Dec.  Dig.  S  280.*] 

2.  AUTHOBITIES — CaSB  APPLIED. 

The  case  of  Card  v.  Wilkins.  61  N.  J.  Law, 
296,  39  Atl.  676,  applied. 

(Syllabus  by  tbe  Court) 

Error  to  Supreme  Court 

Action  by  Alice  Mellon  against  the  Victor 
Talking  Machine  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 
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Gasklll  &  GaBklll,  for  plalnUff  In  error. 
John  P.  Earned  and  John  W.  Wescott,  (or 
defendant  in  error. 

GARRISON,  J.  The  defendant  In  error 
was  Injured  while  working  upon  one  of  the 
presses  of  the  plaintiff  In  error  by  the  drop- 
ping of  the  upper  die  npon  her  hand.  The 
negligence  attributed  to  the  master  was  the 
looseness  of  the  belt  that  operated  the  top 
die.  The  plaintift,  the  sole  witness  to  the 
accident,  testifies  to  the  looseness  of  the 
belt,  and  that  "it  was  the  looseness  of  the 
Iieit  that  caused  the  trouble."  Her  counsel 
in  their  brief  contend  that  "the  Jury  must 
Bay  whether  the  slipping  of  the  belt  contrib- 
uted to  the  fall  of  the  press."  Counsel  for 
the  plaintiff  in  error,  recognizing  tlte  precise 
point  of  the  case,  requested  the  court  to 
charge  the  Jury:  "There  can  be  no  recovery 
in  this  case  ynless  yon  believe  that  the 
looseness  of  the  belt  and  Its  consequent  slip- 
ping caused  the  upper  plate  of  the  die  to 
drop  or  fail  npon  her  hand." 

This  was  a  proper  request.  To  refuse  so 
to  charge  would  be  error.  The  only  question 
is  whether  this  request  was  denied  or  wheth- 
er it  was  charged.  It  was  formally  denied 
and  an  exception  sealed,  so  that  error  was 
committed  unless  tbe  request  was  in  effect 
charged.  This,  however,  was  not'done.  No- 
where in  the  charge  is  the  attention  of  the 
Jury  directed  to  the  substance  of  this  re- 
quest, for  not  once  does  the  charge  refer  to 
the  alleged  ground  of  the  master's  negli- 
gence or  even  make  mention  of  the  loose- 
ness of  tbe  belt  or  its  causal  relation  to  the 
plaintiff's  injury.  The  language  of  the  charge 
is:  "The  claim  of  tbe  plaintiff  In  this  in- 
stance is  that  the  defendant  company  was 
negligent  In  not  providing  her  with  safe 
machinery  or  a  fit  machine  with  wUch  to 
work,  and  that  because  of  such  negligence 
her  hand  was  caught  in  the  manner  which 
has  been  described.  Now,  if  this  accident 
was  caused  by  the  negligence  of  the  defend- 
ant in  not  providing  a  safe  machine,  and  she 
received  this  Injnry  without  negligence  on 
her  part  in  operating  the  machine,  she  is  en- 
titled to  recover  a  verdict  at  your  hands." 

The  statement  of  the  plaintiff's  claim  in 
the  general  way  was  not  an  adequate  substi- 
tute for  the  defendant's  specific  request.  At 
tbe  Juncture  when  the  case  was  submitted 
to  the  Jury  the  claim  of  the  plaintiff  did  no 
rest  in  generalities.  It  had  l)een  by  the  tes- 
timony reduced  to  a  specific  question  of  fact 
npon  the  existence  of  which  the  negligence 
of  the  defendant  was  predicated.  One  of 
the  important,  if  not  tbe  most  important, 
functions  of  the  charge  of  the  trial  court 
in  an  action  of  negligence  is  to  point  out  to 
the  Jury  the  question  of  fact  with  respect  to 
the  existence  of  which  the  parties  differ,  but 
upon  the  establishment  of  which  the  negli- 
gence of  the  defendant  depends.    The  legal 


duty  of  the  defendant  Is  as  a  rule  ascertain- 
ed  by  the  court  itself  from  the  general  prin- 
ciples of  the  law  of  negligence,  and,  being 
so  ascertained,  is  declared  to  the  Jury,  but 
whether  or  not-such  duty  has  been  neglected 
in  the  given  case  depends  npon  the  exist- 
ence or  nonexistence  of  one  or  more  con- 
crete facts  which  is  the  question  the  Jury 
is  to  pass  upon.  The  mere  omission  of  a 
trial  court  to  point  out  to  the  Jury  tbe  ques- 
tion of  fact  It  is  thus  to  decide  may  not  In 
a  legal  sense  be  erroneous,  but  the  refusal 
of  the  court  so  to  do  when  properly  and  spe- 
cifically requested  is  error  that  requires  re- 
versal. Aldrich  T.  Peckham,  74  N.  J.  Law, 
711,  68  Atl.  345. 

The  Judgment  brought  up  by  this  writ  of 
enxMT  must  therefore  be  reversed,  and.  lna»- 
much  as  a  venire  de  novo  may  be  awarded, ' 
it  is  well  to  draw  attention  to  tbe  fact  ttae.t 
the  plaintiff  testified  that  the  gauge  or  gate 
was  out  of  order,  and  that  she  bad  been  told 
when  Instmcted  how  to  operate  the  press 
"not  to  operate  the  press  if  the  gauge  or 
gate  was  out  of  order."  The  case  was  thus 
brought  under  Card  v.  Wilkins,  61  N.  J.  Law, 
296,  39  Atl.  676,  in  accordance  with  which 
the  defendant's  motion  for  a  nonsuit  should 
have  been  granted. 

(77  N.  J.  U  734) 

TARRADAT  IMPROVEMENT  CO.  V.  PENN- 
SYLVANIA &  N.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

Appbai,  and  Ebbob  (I  1094*)—Rbview— Find- 
ings 6f  Pact.  

Where,  on  certiorari  to  review  proceedings 
appointing  commissioners  to  assess  damages  for 
lands  proposed  to  be  condemned  for'rdtlroad 
purposes,  the  only  gabstantial  objection  is  that 
the  line  of  the  road  cannot  be  located  from  the 
map  and  description  of  tbe  route  as  filed,  and 
the  Supreme  Court  having  found  as  a  fact  that 
such  map  and  description  were  sufficient,  such 
finding  is  not  subject  to  review  on  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1094. »] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  the  Farraday  Improvement  <3om- 
pnny  against  the  Pennsylvania  &  Newark 
Railroad  Company.  From  a  Judgment  of  the 
Supreme  Court  (69  Atl.  1078),  affirming  an 
order  for  defendant,  plaintiff  brings  error. 
Affirmed. 

Bleakly  &  stockwell,  for  plaintiff  In  error. 
Alan  H.  Strong,  for  defendant  in  error. 

PER  CURIAM.  Tbe  purpose  of  this  writ 
is  the  review  of  a  Judgment  of  the  Supreme 
Court  affirming  an  order  appointing  commis< 
sioners  to  assess  the  damages  of  the  plaintiff 
In  error  for  lands  proposed  to  be  taken  for 
railroad  purposes  under  condemnation  pro- 
ceedings.   Two  objections  are  made:     First, 
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that  the  center  line  of  the  ronte  of  the  pro- 
posed railroad  cannot  be  located  from  the  de- 
scription and  map  of  such  route  as  filed  in' 
the  office  of  the  Secretary  of  State;  second, 
that  prosecutor's  land  proposed  to  be  taken 
is  not  described  in  the  proceedings  with  suffi- 
cient accuracy  to  permit  the  ascertaining  of 
its  boundaries. 

As  to  the  first  point,  the  only  real  difficul- 
ty. If  any,  relates  to  the  sixth  course  in  the 
proposed  center  line.  If  that  can  be  located, 
the  projection  of  the  line  to  and  over  prose- 
cutor's land  can  be  made  without  difficulty. 
The  Supreme  Court  found  as  a  fact  that  such 
course  could  be  located,  and  there  waa  evi- 
dence to  support  such  finding.  The  dyll 
engineers  produced  by  the  prosecutor  testi- 
fied that  It  could  not  be  done,  while  the  en- 
'gineers  of  the  defendant  testified  that  there 
was  no  difficulty  In  making  the  location,  none 
of  the  engineers  having  gone  to  the  locality 
for  the  purpose  of  demonstrating  the  truth 
of  their  respective  opinions  by  attempting  a 
practical  location.  Under  such  conditions. 
facts  found  by  the  Supreme  Court  will  not 
be  reviewed  on  error. 

As  to  the  location  of  the  land  of  the  plain- 
tiff which  is  pronosed  to  be  taken,  the  Su- 
preme Court  found  the  facts  In  favor  of  the 
defendant's  claim  that  the  boundaries  could 
readily  be  located  from  the  description,  and 
the  evidence  shows  that  the  conclusion  reach- 
ed by  that  court  has  abundant  support 

The  Judgment  below  la  aflirmed. 


HUMBRECHT  v.  PENNSYLVANIA  &  N. 
R.  CO. 

(Court  of  Erron  and  Appeals  of  New  Jersey. 
June  14,  1009.) 

Error  to  Supreme  Court. 

Action  by  Victor  J.  Hutnbrecht  against  the 
Pennsylvania  &  Newark  Railroad  Company. 
From  the  judgment,  plaintiff  brings  error.  Af- 
firmed. 

Bleakly  &  Stockwell,  for  plaintiff  in  error. 
Alan  H.  Strong,  for  defendant  in  error. 

PER  CURIAM.  The  facts  appearing  in  this 
case  are  precisely  those  considered  and  dealt 
with  In  Farraday  Improvement  Company  v. 
Pennsylvania  &  Newark  Railroad  Company  (de- 
cided at  this  term)  73  Atl.  405,  and  for  the  rea- 
sons there  given  tne  judgment  below  is  affirmed. 


m  N.  J.  U.  769) 

OAKBRSON  V.  ATLANTIC  COAST  ELEO 
TRIC  RT.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  15,  1909.) 

Cabbifjis  ({  820*)— Carbiaob  of  Passenoeb?  | 
—  AcnoRs  FOB  Injuries  —  Questions  foe  ; 

JUBT. 

The  plaintiff  while  alighting  from  defend- 
ant's car  fell,  as  she  clnimcd,  by  reason  of  tlic 
negligence  of  the  defendant's  employes  in  start- 
ing the  car  while  plaintiEE  was  alighting.     Thir 


contention  was  controverted  by  defendant's  wit- 
nesses. Held,  that  the  question  waa  one  of  fact 
for  the  jury. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1244 ;  Dec.  Dig.  i  320.*] 

(Syllabus  by  the  (3onrt) 

Error  to  Supreme  Court 

Action  by  Sarah  B.  Oakerson  against  the 
Atlantic  Coast  Electric  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Durand,  Ivins  &  Carton,  for  plaintiff  la 
error.  Aaron  E.  Johnston,  for  defendant  lo 
error. 

MINTURN,  J.  On  the  night  of  July  27, 
1907,  while  the  plaintiff,  accompanied  by  htae 
14  year  old  boy,  was  returning  from  Asbury 
Park  to  her. home  in  Neptune  City  as  a  pas- 
senger upon  the  defendant's  trolley  car,  she 
was  injured  in  attempting  to  step  from  the 
running  board  of  the  car  to  the  roadway,  to 
recover  damages  for  wblcb  injury  she  insti- 
tuted tills  suit  The  plaintifTs  theory  as  to 
the  happening  of  the  accident  viz.,  by  the 
sudden  starting  of  the  car  while  she  waa 
alighting,  was  supported  by  her  own  testi- 
mony, and,  in  part,  by  that  of  her  son.  There 
was  no  motion  to  nonsuit,  but  defendant 
proceeded  to  contradict  the  story  of  the 
plaintiff  by  the  testimony  of  the  conductor 
of  the  car,  who  testified  that  she  st^>ped 
from  the  running  board  after  his  caution  to 
her  to  wait,  and  fell  to  the  ground  while  the 
car  was  in  motion.  The  motorman  testified 
that  after  he  stopped  the  car,  be  looked 
around  and  saw  the  plaintiff  upon  the  groond. 
Both  testified  that  the  bell  was  given  in  time 
to  st(H>  at  Third  avenue,  where  plaintiff  and 
her  boy  alighted.  Ireland,  a  witness  for  the 
defendant  was  a  passenger  upon  the  car, 
and  noticed  the  plalntifTs  l>oy  alight  at  Third 
avenue  after  the  boy  had  motioned  to  tbe 
conductor  to  stop  there.  The  boy  got  off 
before  the  car  stopped,  and  the  witness  heard 
tbe  conductor  say  to  plaintiff,  "Don't  get  off 
till  the  car  stops."  She  looked  at  the  con- 
ductor, and  proceeded  to  alight  while  the 
car  was  slowly  moving.  After  her  fall,  he 
saw  tbe  conductor  approach  her,  and  she 
said,  "I  must  iiave  stepped  on  something." 
and  her  boy,  who  had  gone  ahead  without 
waiting  for  his  mother,  returning  to  her,  said. 
"No ;  you  must  have  stepped  off  backwards." 
This  witness  also  testified  that  "she  got  off 
as  the  car  came  to  a  standstill." 

Tbe  refusal  of  tbe  trial  court  to  direct  a 
verdict  for  defendant  upon  this  state  of 
facts  is  the  main  error  complained  of  by  de- 
fendant, and  it  will  suffice  to  say  in  answer 
to  this  contention  that  the  issue  thus  {tresent- 
ed  was  entirely  one  of  fact  for  the  Jury.  The 
testimony  thus  indicated  presents  a  legal  stat- 
us in  no  wise  different  In  its  essential  aspects 
from  that  presented  in  McCullom  v.  Atlantic 
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at7  h  S.  Ry.  Co.  (decided  at  the  last  term  of 
this  conrO  72  Atl.  87,  wherein  It  was  held 
that  whether  a  passenger  npon  a  trolley  car 
who  has  signaled  to  the  conductor  to  stop 
is  gollty  of  contributory  negligence  in  step- 
ping npon  the  running  board  of  the  car  be- 
fore It  has  stopped  preparatory  to  alighting 
therefrom  Is,  where  the  facta  are  In  dispute, 
a  question  for  the  Jury.  And  also  that  wheth- 
er the  niotorman  exercised  the  care  required 
by  law  when  a  passenger  was  attempting  to 
alight  and  was  thrown,  as  was  there  claim- 
ed, by  a  Jerk  or  lurch  of  the  car.  Is  a  ques- 
tion for  the  Jury,  where  the  facts  are  disput- 
ed. McCullom  V.  Atlantic  Olty  &  S.  Ry.  Co. 
(N.  J.)  72  AU.  87;  Whalen  v.  Traction  Co., 
61  N.  J.  Law,  606.  40  Atl.  64S,  41  L.  a  A. 
836,  68  Am.  8t  Sep.  723 ;  Davis  v.  Camden, 
etc  By.  Co.,  78  N.  J.  Law,  415,  63  AU.  843. 
The  record  In  the  case  at  bar  presents  es- 
sentially the  same  questions  of  fact  that  were 
presented  in  the  McCullom  Case,  and  Is,  of 
course,  to  be  controlled  by  the  application  of 
similar  principles  of  law.  In  consonance 
with  that  determination  is  a  comparatively 
recent  decision  of  the  federal  Supreme  Court, 
wherein  it  has  been  held  that  it  Is  the  duty 
of  a  street  railroad  company  to  stop  when 
a  passenger  is  about  to  alight,  and  not  to 
start  the  car  ontll  he  has  alighted.  Wash- 
ington ft  O.  R.  Co.  T.  Tobrlner,  147  U.  S.  G71, 
13  Sup.  Gt  557,  37  L.  Ed.  284. 

Nor  was  it  error,  as  claimed  by  defendant, 
for  the  court  to  charge  that  the  plaintiff  was 
not  required  to  prove  her  case  beyond  all 
reasonable  doubt  The  exception  taken  to 
this  portion  of  the  charge  was  not  sealed,  but 
It  may  be  more  satisfactorily  answered  by  the 
statement  that  the  extent  of  the  legal  require- 
ment as  to  proof  of  negligence  is  that  the 
plaintiff  shall  present  a  prima  facie  case. 
Smith  on  Neg.  214 ;  Jaggard  on  Torts,  1084 ;  N. 
J.  R.  B.  Co.  V.  Pollard,  22  Wall.  841,  22  L.  Ed. 
877;  Tnmer  v.  Wells,  64  N.  J.  Law,  269,  45 
Atl.  641 ;   16  Cyc.  932,  and  cases. 

The  exception  taken  to  the  ruling  of  the 
court  allowing  plaintiff  to  testify  that  other 
operatives  in  the  same  line  of  work  received 
the  same  amounts  she  received  for  similar 
work  was  not  irrelevant,  but  was  corrobora- 
tive of  the  claim  she  made;  and  the  excep- 
tion taken  thereto  was  unsubstantial. 

E!qually  so  was  that  taken  to  the  admis- 
sion of  the  inquiry  made  of  the  conductor 
whether  the  relations  existing  between  him 
and  the  defendant's  witness  Ireland  were  In- 
timate or  otherwise.  This  line  of  testimony 
was  entirely  within  the  sound  legal  discretion 
of  the  trial  court,  and  it  is  not  perceived  thai 
tlie  court  committed  any  Injurious  legal  er- 
ror in  admitting  it  Batdorff  t.  Farmers' 
Nat  Bank,  61  Pa.  179;  Wallace  v.  Taunton 
St  Ry.  Co..  119  Mass.  91;  Schults  v.  Third 
Ave.  Ry.  Co.,  89  N.  T.  242;  16  Cyc.  982,  and 
cases. 

The  judgment  is  affirmed. 


07  N.  J.  I..  718) 
JONES  T.  WHITTIBR. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  2.  1909.) 

EviDBlfCS  (J  448*)— COHTBAOTB  (8  281*)— Pa- 
BOI.  EVIDBIICK  AlTEOniTO  WaiTiNas— CoN- 
STBDCnON— Pathbnt. 

A  contract  for  the  erection  of  a  building 
provided  for  payment  by  installments  of  tlie 
contract  price  as  the  work  progressed.  Tlie 
third  payment  was  to  become  due  "when  house 
Is  inclosed,  except  window  and  door  openings 
and  porch  floor" ;  the  fourth,  "when  wall  board 
and  plaster  is  on."  Held,  that  the  terms  of 
these  payments  were  completely  expressed,  that 
evidence  in  aid  of  construction  was  properly 
excluded,  and  that  the  contractor  was  not  re- 
quired to  do  the  work  excepted  from  the  third 
payment  in  order  to  be  entitled  to  the  fourth 
payment ' 

[E^.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  (448;*  Contracts,  Dec:  Dig.  i  231.*] 

(Syllabna  by  the  Court) 

Error  to  Circuit  Court,  Bergen  County. 

Action  by  Oscar  E.  Jones  against  John  W. 
Whlttler.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Luther  Shaf er,  for  plaintiff  in  error.  Jolir 
M.  Bell,  for  defendant  in  error. 

PARKER,  J.  This  is  an  action  on  me- 
chanic's Hen,  brought  by  the  contractor 
against  the  owner.  The  bnlldlng  contract 
was  in  writing,  and  provided  for  payment  of 
the  contract  price  In  installments  as  the 
work  progressed.  The  provisions  of  the  con- 
tract that  are  material  to  the  present  in- 
quiry are  those  relating  to  the  third  and 
fourth  payments,  viz.:  "Third.  When  house 
is  Inclosed,  except  vrlndow  and  door  open- 
ings and  porch  floor,  $1300.  Fourth.  When 
wall  board  and  patent  wall  plaster  Is  on,  $1,- 
200." 

There  was  also  a  provision  that  the  con- 
tractor should  buy  certain  materials  from 
the  owner,  and  that  the  cost  of  the  same 
should  be  credited  on  the  contract  price.  It 
was  conceded  that  the  tlilrd  payment  was 
earned  and  made.  The  contractor  claimed 
the  fourth  payment  as  due,  and  the  ovmer 
refused  to  make  It,  on  the  ground  that  the 
work  excepted  in  the  third  payment,  the 
window  and  door  openings  and  porch  floor, 
formed  part  of  the  requirements  for  the 
fourth  payment,  and  must  I>e  done  before 
that  payment  would  become  due.  It  was 
conceded,  or  folly  proved,  that  the  wall 
board  and  patent  plaster  were  on,  thus  com- 
plying with  the  express  requirements  of  the 
fourth  payment  It  was  also  admitted  that 
the  porches  and  windows  and  door  openings 
had  not  been  completed.  Upon  the  owner's 
refusal  to  pay,  the  contractor  abandoned  the 
work,  and  brought  suit  for  the  fourth  pay- 
ment, less  credits  for  lumber  purchased.  The 
case  was  tried  on  the  theory  that  If  the 
work  had  progressed  sufficiently  to  call  for 
the  fourth  payment,  plaintiff  was  entitled  to 
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tecover.  The  asBlgnments  of  error  bring  up 
the  refusal  of  the  court  to  nonsuit  and  to  di- 
rect a  yerdlct,  the  exclusion  of  certain  evi- 
dence as  to  the  customs  of  builders,  and  cer- 
tain language  in  the  charge  to  the  Jury. 

Under  the  assignments  of  error  relating 
to  the  exclusion  of  evidence  offered  by  de- 
fendant, the  complaint  Is  that  defendant  was 
prevented,  by  rulings  of  the  court,  from 
showing  that,  according  to  the  usual  and  or- 
derly method  of  constructing  such  a  building 
as  that  in  question  in  this  case,  the  wall 
board  and  patent  plaster  should  not  be  put 
on  until  the  doors  and  windows  were  In,  or 
at  all  events  until  the  window  and  door  open- 
ings excepted  from  the  third  payment  had 
been  constructed.  Without  passing  on  the 
question  whether  such  evidence  was  compe- 
tent and  relevant  to  the  issue  that  was  in 
trial,  it  Is  enough  to  say  that  the  assign- 
ments of  error  do  not  point  out  the  ezclasiop 
of  any  evidence  of  this  kind.  The  overruled 
questions  brought  up  by  the  assignments  are 
as  follows:  "Q.  If  a  contract  provided  that 
the  third  payment  should  be  made  when  the 
house  is  inclosed,  except  window  and  door 
openings  and  porch  floor,  and  the  fourth  pay- 
ment provided  that  it  should  be  due  whec 
wall  board  and  patent  plaster  are  on,  and  11 
was  admitted  and  was  the  fact  that  the  win- 
dows were  not  in ;  that  the  window  and  door 
openings  were  not  closed;  the  porch  floors 
were  not  laid;  and  the  porches  were  not 
built — would  or  would  not  the  fourth  pay- 
ment be  due  under  those  circumstances?" 
"Q.  Now,  then,  if  a  contractor  had  omlttec 
from  his  third  payment,  inclosing  of  windo'vr 
and  door  openings  anc  porch  floors,  and  pro- 
ceeded to  put  on  wall  board  and  plaster, 
would  the  fourth  payment,  under  this  par- 
ticular contract,  read  In  the  light  of  the  cus- 
tom of  builders,  be  due?"  It  is  obvious  that 
these  questions  did  not  call  for  testimony  as 
to  the  custom  of  builders,  but  for  the  con- 
struction that.  In  view  of  what  the  witness 
understood  that  custom  to  be,  he  himsel*' 
would  put  upon  the  language  of  the  contract 
The  questions  were  therefore  properly  over- 
ruled. 

There  was  no  error  in  the  denial  of  mo- 
tions to  nonsuit  and  to  direct  a  verdict.  No 
grounds  for  the  latter  motion  were  stated. 
The  grounds  of  the  motion  to  nonsuit  were 
that  the  plaintiff  had  failed  to  make  out  a 
case,  and  '*that  the  plaintiff's  evidence  show- 
ed that  the  fourth  payment  was  not  due  ac- 
cording to  the  terms  of  the  contract,  when 
the  plaintiff  demanded  that  payment,  and 
plaintiff  was  not  Justified  in  refusing  to  pro- 
ceed under  the  contract"  There  was  nothlus 
in  the  first  ground  to  direct  the  court's  at- 
tention to  any  essential  feature  of  plaintiff's 
case  as  to  which  proof  was  lacking,  and  the 
second  ground  that  plaintiff  was  not  Justified 
in  refusing  to  proceed  was  based,  not  on  the 
point  that  the  contract  was  entire,  but  on 


the  point  that  according  to  the  evidence  tbe 
fourth  payment  was  not  due.  Even  on  de- 
fendant's theory  that  the  language  of  the 
clauses  as  to  payments  was  open  to  explana- 
tion by  evidence  of  the  custom  of  builders, 
there  was  evidence  to  show  that  it  was  nei- 
ther customary  nor  proper  to  complete  win- 
dow and  door  openings  before  plastering,  and 
that  the  porches  are  part  of  the  last  work  to 
be  done.  A  nonsuit  in  view  of  this  evidence 
would  have  been  Improper. 

All  the  foregoing  points,  however,  become 
unimportant  in  view  6f  the  position  taken 
by  the  court  In  charging  the  Jury.  The  trial 
Judge  held  that  the  contract  was  complete 
and  definite  on  Its  face,  and  needed  no  parol 
evidence  to  explain  It,  and  that  its  construc- 
tion was  a  matter  of  law  for  the  court,  and 
instructed  the  Jury  that,  as  the  undisputed 
evidence  showed  that  the  wall  board  and  pat- 
ent plaster  were  on  as  required  In  the  clause 
providing  for  the  fourth  payment,  payment 
was  due  under  the  contract,  and  that  the  only 
point  for  the  jury  to  consider  was  the  amount 
of  set-off  to  which  defendant  was  entitled  for 
material  supplied  by  him  to  plaintiff.  This 
was  equivalent  to  construing  the  contract  on 
Its  face  as  entitling  the  contractor  to  his 
fourth  payment  when  the  wall  board  and 
patent  plaster  were  on,  and  as  not  calling 
for  the  work  excepted  In  the  third  payment 
as  a  prerequisite  of  the  fourth.  We  think 
this  construction  was  right,  atid  that  If  the 
parties  Intended  that  this  excepted  work  was 
to  be  done  before  the  fourth  payment  be- 
came due,  it  should  have  been  so  stated  In 
the  clause  providing  for  that  payment 

This  view  of  the  case  disposes  of  all  the 
assignments  of  error.  The  Judgment  under 
review  will  be  affirmed. 


m  N.  J.  Ij.  61») 
STATE  V.  ZBIiLER. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Homicide  (}  313*)— Vebdict— Dkgbkes  of 

MUBDEB. 

The  statute  wbicb  prescribes  that,  if  a  Jury 
find  one  fruilty  of  murder,  they  shall  declare  by 
their  verdict  whether  it  be  murder  in  the  first 
degree  or  murder  in  the  second  degree  (.ict 
June  14,  1898  [P.  L.  p.  8241  !  107)  does  not  con- 
fer upon  the  accused  any  right  to  have  the  jury 
left  tree  to  find  him  guilty  of  murder  In  the 
second  degree,  if  there  be  no  reasonable  ground 
for  such  a  verdict  in  the  evidence. 

[Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  |§  671-675;   Dec.  Dig.  i  813.*] 

2.  Ckiminal  Law   (|    1158*)-Oowfh»8Iok»- 
AppraI/— Review. 

The  finding  of  the  trial  court  to  the  effect 
that  a  confession  was  voluntarily  made  is  not 
reviewable  on  error,  if  there  be  evidence  to  sup- 
port the  finding. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  8066;    Dec  Dig.  i  115&*] 

3.  GBAND  JUBT  (§  3*)— ^NtTMBEB  OF  JCROBa. 

The  statute  which  imposes  upon  the  sheriff 
the  duty  of  summoning  24  good  and  lawful  men 
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t«  serre  as  grani  Jaron  (Act  Job*  14,  1898 
[P.  L.  p.  869]  (11)  does  not  require  that  the  en- 
tire number  of  24  shall  serve  as  such.  In  this 
state  the  practice  is  to  permit  no  more  than  23 
men  to  be  sworn  upon  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  SI  3-S;   Dec.  Dig.  (  3.*] 

(SyUaboa  by  the  Court.) 

Error  to  Court  of  Oyer  and  Terminer, 
Camberland  County. 

Walter  Zeller  was  conTlcted  of  murder, 
and  brings  error.    Affirmed. 

Olln  Bryan  and  Edwin  F.  Miller,  for  plaln- 
tlfl  In  error.  J.  Hampton  Fitblan,  Prosecut- 
or of  tbe  Pleaa,  for  the  State. 

PITNEY,  Cb.  The  plaintiff  in  error,  to- 
gether with  Cllne  Wheeler  and  Herbert 
Grlgg,  was  indicted  by  the  grand  Jury  of 
Cumberland  county  for  the  murder  of  Wil- 
liam Read.  Zeller  had  a  separate  trial,  and 
was  convicted  of  the  crime  of  murder  in 
the  first  degree.  The  present  writ  of  error 
brings  nnder  review  the  record  of  the  con- 
viction, togetha  with  certain  bills  of  ex- 
ceptions and  a  certificate  of  the  entire  pro- 
ceedings bad   upon  the  trial. 

The  following  are  the  points  relied  upon 
for  reversal: 

First  The  indictment  charged  that  the 
murder  was  committed  at  the  borough  of 
Vineland,  in  the  county  of  Cumberland.  It 
Is  Insisted  that  there  was  no  evidence  that 
the  crime  took  place  in  the  borough  or  with- 
in the  county.  Counsel  concedes  that  the 
borough  lies  entirely  within  the  county,  but 
contends  that  while  there  was  evidence  to 
show  the  crime  was  committed  "In  Vine- 
land,"  it  is  not  to  be  presumed  that  It  oc- 
curred within  the  borough  of  that  name,  in 
view  of  what  is  said  to  be  the  fact  that  the 
"Great  Vineland  Tract,"  as  laid  out  bjr 
Charles  K.  Landls,  Includes  not  only  the  en- 
tire borough  of  Vineland  and  the  township 
of  Lendis  in  the  county  of  Cumberland,  but 
also,  as  asserted,  parts  of  Gloucester  and 
Atlantic  counties,  and  that  all  this  tract  is 
popularly  known  as  "Vineland."  Assuming 
we  could  take  Judicial  notice  of  this  (for 
there  is  no  proof  of  It),  we  think  that  the 
evidence  of  the  witnesses  at  the  trial,  to  the 
effect  that  the  homicide  took  place  "in  Vine- 
land,"  might  reasonably  be  understood  by 
the  Jory  as  meaning  that  It  occurred  within 
the  borough  of  that  name. 

Second.  The  refusal  of  the  trial  Judge  to 
charge  the  Jury  that  the  question  whether  a 
certain  confession  made  by  Walter  Zeller, 
and  introduced  in  evidence,  was  made  when 
the  mind  of  the  prisoner  was  under  the  in- 
fluence of  hopes  or  fears  held  out  to  him 
by  the  oflScers  of  the  law  was  a  question  of 
fact,  to  be  determined  by  the  trial  court  in 
the  first  instance,  and  by  the  Jury  subsequent- 
ly. Without  going  into  the  question  of  the 
proper  function  of  the  Jury  In  the  matter,  It 


is  snfficient  to  say  that  the  record  clearly 
shows  that  no  such  request  was  preferred  t» 
the  trial  Judge. 

The  third  and  fourth  points  are  based  up- 
on the  ground  that  the  court  took  from  the 
Jury  the  function,  Imposed  upon  it  by  the 
statute,  of  determining  the  degree  of  guilt 
of  the  prisoner,  by  instructing  them  that  un- 
der the  law  and  the  evidence  they  could  not 
find  Zeller  guilty  of  murder  in  the  second 
degree,  and  that  the  law  and  the  evidence, 
if  a  verdict  of  guilt  were  found,  would  war- 
rant tao  other  verdict  than  murder  in  the 
first  degree.  While  the  statute  (Act  June 
14,  1898  [P.  L.  p.  824]  t  107)  prescribes  that 
the  Jury,  if  they  find  one  guilty  of  murder, 
shall  declare  by  their  verdict  whether  it  be 
murder  in  the  first  degree  or  murder  in  the 
second  degree  this  does  not  in  our  opinion 
confer  upon  the  accused  any  right  to  have 
the  Jury  left  free  to  find  him  guilty  of  mur- 
der in  the  second  degree  if  there  be  no  rea- 
sonable ground  for  such  a  verdict  in  the  evi- 
dence. Our  statute  (Act  June  14,  1898  [P. 
L.  p.  824]  (  lOfi)  declares  that  murder  com- 
mitted in  the  perpetration,  or  attempt  to 
perpetrate,  a  robbery  is  murder  in  the  first 
degree.  All  the  evidence  that  tended  to  im- 
plicate Zeller  In  the  murder  of  William  Read 
(Including  Zelier's  own  confession)  tended 
to  show  that  the  murder  was  Committed  in 
the  perpetration  of  a  robbery.  All  the  cir- 
cumstances of  the  homicide  bore  a  similar 
import  as  to  the  character  of  the  crime.  If 
nnder  the  evidence  Zeller  was  guilty  at  all, 
he  was  guilty  of  a  murder  committed  in  the 
perpetration  of  a  robbery.  The  charge  of 
the  trial  Judge  upon  this  question  was  there- 
fore entirely  proper.  State  v.  Young,  67  N. 
J.  Law,  223,  51  Atl.  939.  Counsel  for  the 
plaintiff  in  error  earnestly  argues  that  the 
Jury  .upon  comparing  two  different  state- 
ments made  by  Zeller  purporting  to  give  his 
movements  on  the  evening  of  the  homicide, 
and  by  accepting  parts  of  each  of  the  two 
statements,  might  have  come  to  the  conclu- 
sion that  Zeller  was  guilty  of  murder  in  the 
second  degree  only.  The  first  of  these  two 
statements,  however,  in  effect  declares  that 
Wheeler  and  Grlgg  were  solely  responsible 
for  the  murder,  and  that  Zeller  was  not  pres- 
ent at  Its  occurrence,  and  had  no  part  in  it 
The  second  statement  is  a  plain  confession 
that  Wheeler,  Grlgg,  and  Zeller  went  togeth- 
er to  the  honse  of  the  deceased  at  night  and 
murdered  him  to  the  perpetration  of  a  rol>- 
bery. 

The  fifth  point  relied  upon  is  that  the 
trial  Judge  erred  in  permitting  these  state- 
ments to  be  introduced  as  evidence  when, 
as  is  alleged,  the  testimony  showed  that  they 
had  been  unlawfully  and  Improperly  obtain- 
ed. This  point  is  without  substance.  There 
was  abundant  evidence  to  show  that  both 
statements  were  entirely  voluntary,  and  the 
conclusion  of  the  trial  court  upon  this  ques- 
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tlon  Is  not  reviewable  on  error.  State  t. 
Tomaasl,  75  N.  J.  Law.  739,  6d  AQ.  214. 

The  sixth  point  Is  that  the  Indictment  was 
not  found  by  a  grand  jury  of  24  men.  The 
statute  (A<:t  June  14.  1898  [F.  L.  p.  869]  i 
11)  requires  the  sheriff  to  summon  24  good 
and  lawful  men  to  serve  as  grand  jurors. 
But  It  does  not  require  that  the  entire  num- 
ber of  24  shall  serve  as  snch.  Indeed,  the 
invariable  practice  In  this  state  has  been, 
and  is,  to  permit  no  more  than  28  men  to  be 
sworn.  In  this  respect  we  follow  the  E^ng- 
Ush  practice  as  laid  down  In  4  Black.'  Com. 
802,  and  Rex  v.  Marsh,  6  Ad.  &  El.  236,  240. 
The  sixth  point  Is  therefore  without  support 
In  the  law.  But  If  it  were  well  founded,  we 
do  not  mean  to  hold  that  snch  an  error  conid 
be  taken  advantage  of  after  the  defendant 
has  pleaded  and  gone  to  trial  and  been  con- 
victed. Rex  v.  Marsh,  Just  cited,  is  an  an- 
tborlty  against  the  plaintiff  In  error  on  this 
point.  And  the  statute  under  which  the 
present  review  Is  had  (Act  June  14,  1888  [P. 
L.  p.  815]  f  136),  provldef  that  no  judgment 
given  upon  any  Indlctmen'^  shall  be  reversed 
for  any  imperfection,  omission,  defect  In,  or 
lack  oi,  form,  or  fo"  any  error  except  such 
as  shall  or  may  have  prejudiced  the  defend- 
ant In  maintaining  his  defense  opon  the  mei^ 
its. 

The  seventh  anC  last  point  raised  In  argu- 
ment is  that  the  cour.  permitted  the  witness 
Spencer  to  answer  certain  leading  questions. 
This  objectior  It  entirely  without  substance: 
leading  questions  being  always  In  the  discre- 
tion of  the  court. 

The  judgment  under  review  should  be  af- 
firmed. 

(77  N.  J.  U  6M) 

TITTLKBAUM  v.   PROGRESSIVE  PAPEE 
BOX  CO. 

(Conrt  of  Dnots  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

Masticb  Awn    Sebvant  (J   288*)— Iwjtjbt  to 

Sbrvart— Assumption  of  Risk. 

Where  the  plaintiff,  a  boy  15  years  of  age, 
employed  to  adjust  a  belt  from  a  machine  to  a 
revolving  shaft,  was  Instructed  only  as  to  the 
method  of  adjusting  the  belt  to  the  shaft  and 
the  machine,  without  any  reference  to  the  danger 
incident  to  the  existence  of  brass  hooks  in  the 
belt  wblcb  became  worn  and  sbaip  by  continued 
friction,  and  which  while  revolving  caught  the 
plaintiff's  sleeve  and  injured  him,  It  cannot  bt 
said  as  matter  of  law  that  plaintiff  assumec 
such  risk  as  an  obvious  danger,  and  that  tfa( 
master  was  not  guilty  of  negligence.  A  nonsni 
ordered  on  these  grounds  set  aside. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1008-1088;  Dec.  Dig.  i 
288.*] 

Trenchard,  Yoorhees,  and  Gray,  JJ.,  dissent- 
ing. 

(Syllabns  by  the  Conrt.) 

Error  to  Supreme  Court 
Action  by  Harry  Tlttlebanm  against  the 
Progressive  Paper  Box  Company.    Judgment 


for  defendant,  and  plaintiff  brings  error.   B^ 
versed. 

Samnel  Kalisch,  for  plaintiff  In  error. 
Whitehead  &  Payne,  for  defendant  in  error. 

MINTURN,  J.  A  nonsnlt  was  granted  by 
the  trial  conrt  In  this  case  upon  the  grounds 
that  no  negligence  on  the  part  of  the  defend- 
ant company  had  been  proved,  and  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  upon  this  direction  the  writ  of 
error  now  before  us  was  taken.  The  plain- 
tiff's case  presented  the  facts  that  he,  a  boy 
of  16  years,  bad  been  in  the  defendant's  em- 
ploy about  five  months  flanging  stays  upon  a 
small  machine,  which  was  not  in  constant 
use,  and  was  movable  from  place  to  place  in 
the  factory.  When  not  in  use,  it  was  moved 
to  the  wall  near  a  window,  and,  when  in 
use,  it  was  placed  directly  under  the  Bhaft>- 
Ing,  80  that  a  belt  from  the  shaft  might  be 
attached  thereto  and  the  machine  thus  set  In 
operation.  On  the  27th  of  January,  1906,  the 
plaintiff  was  Injured  while  trying  to  put  on 
this  belt;  and  he  describes  the  manner  of 
bis  Injury  thus:  "The  machine  was  near  a 
window  so  I  bad  to  go  up  on  the  window  In 
order  that  I  could  reach  the  shaft.  So  one 
foot  I  had  on  the  window,  and  the  other  I 
had  on  the  machine,  because  I  conldnt  put  it 
up  when  I  was  standing  on  the  window,  be- 
cause I  would  fall  over.  I  had  to  keep  my  bal- 
ance. I  wenc  up  and  began  to  put  up,  and  I 
was  caught  by  one  of  the  hooks  there,  and 
I  was  pulled  up,  and  my  arm  was  crushed." 
The  bel.  referred  to  was  of  leather  made  up 
of  three  sertions,  sewed  together,  and  fiastened 
at  the  end  of  each  seam  by  two  brass  hooks ; 
which  by  constant  friction  In  tbe  revolutions 
of  the  belt  became  worn  and  sharp.  The 
sharp  points  thus  produced  protruded  at  the 
time  of  this  accident  from  the  belt  and  re- 
volving caught  the  boy's  sleeve.  He  received 
no  warning  or  instruction  from  or  tbrougb 
defendanr  of  the  danger  incident  to  this  con- 
dition. The  extent  of  his  Instruction  is  con- 
veyed by  hlb  testimony:  "Q.  Had  there  been 
anything  said  by  anybody  with  reference  to 
the  hooks  that  had  been  put  in  the  belt?  A. 
I  didn't  hear  anything.  Q.  Had  any  of  tbe 
bosses  told  you  about  the  hooks  in  the  belt? 
A.  No  one  told  me.  Q.  Had  any  one  shown 
you  how  to  put  the  belt  on  the  shaft?  A. 
Yes,  sir;  the  boss  showed  me.  He  showed 
me  once,  and  then  I  put  It  on  the  next  time." 

It  further  appeared  In  the  testimony  tbat 
this  was  plaintiff's  first  employment  In  any 
factory,  or  upon  machinery,  and  that  he  en- 
tered defendant's  employment  about  two 
weeks  after  his  arrival  in  this  country.  Op- 
posed to  tbe  rigid  application  of  the  doctrine 
of  assumption  o''  risk  is  the  excnlpatory  fao 
tor  in  this  case  of  the  minority  of  this  plain- 
tiff.   That  Ipso  facto  would  not  exempt  him 
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from  tbe  general  application  of  the  role:  but 
It  hal!  resulted  in  impreeslng  upon  the  master 
as  a  prerequisite  to  absolution  from  tbe  obli- 
gation to  use  reasonable  care  to  safeguard 
bis  employes  tbe  necessity  for  'lowlng  tbat 
tbe  minor  was  notified  of  tbe  danger  wblcb 
caused  tbe  Injury,  or  was  given  ample  in- 
stmction  to  enable  blm  to  comprehend  tbe 
dangers  Incident  to  bis  employment  Smith 
T.  Erwln,  51  N.  J.  Law,  508,  18  Atl.  852,  14 
Am.  St.  Rep.  699 ;  Beckham  v.  Hllller,  47  N. 
J.  Law,  12;  Ad-llcks  v.  Chrlstoph,  62  N.  J. 
Law,  788,  43  Atl.  196,  72  Am.  St  Rep.  687. 
Tbe  case  as  presented  upon  this  writ  Is  de- 
void of  any  testimony  upon  tbat  question  of 
an  afllrmatory  character  in  defendant's  be- 
balf ;  while  tbat  above  quoted  *rom  tbe  lips 
of  tbe  plaintiff  brings  tbe  case  within  the 
exception  to  the  general  doctrine,  and.  If  un- 
controverted.  Imposes  liability  upon  defend- 
ant It  may  be  said  also  that  the  doctrine 
applied  In  Burns  v.  Telegraph  Co.,  70  N.  J. 
Law,  752,  59  Ati.  220,  592,  67  L.  R.  A.  956, 
in  tbe  case  of  an  adult  may  a  fortiori  be  ap- 
plied here  In  extenuation  of  any  apparent 
culpability  upon  this  plalntHTs  part  The 
physical  environment  might  be  perfectly  ap- 
parent to  blm,  but  the  extent  of  any  inher- 
ent latent  risk  In  attempting  to  execute  his 
work  In  tbe  midst  of  revolving  danger  might 
not  be  so  apparent  to  an  Immature  mind, 
so  to  speak,  engaged  In  such  an  occupation,  as 
to  warn  blm  of  tbe  danger.  This  doctrine  of 
consciousness  of  the  physical  environment 
wltboat  proof  of  consciousness  of  tbe  inherent 
danger  involved  In  the  situation,  has  receiv- 
ed Its  latest  application  In  this  court  in  tara- 
gay  V.  East  Jersey  Pipe  Co.,  72  Atl.  67,  where 
Mr.  Justice  Garrison,  speaking  for  tbe  court 
says:  "In  determining  whether  or  not  a  risk 
1b  obvious  In  a  l^al  sense,  the  question  as 
to  tbe  Impression  that  would  be  made  on 
the  mind  of  a  reasonably  prudent  man  by  tbe 
congeries  of  concurrent  circumstances  is  nor- 
mally one  for  the  Jury,  and  always  so  when 
from  8ueb  circumstances  opposite  Inferences 
might  in  reason  t>e  drawn  by  different  minds." 

Whether  finally  the  accident  was  in  any  de- 
gree tbe  result  of  plaintiff's  negligence  pre- 
sented a  Jury  question.  The  case  in  this  re- 
spect is  resolvable  under  that  rule  of  law  ap- 
plicable in  actions  of  tort  which  rests  tbe 
determination  Of  tbe  controverted  questions 
of  fact  as  to  tbe  negligence  of  tbe  master 
and  tbe  contributing  negligence  of  tbe  serv- 
ant with  the  Jury.  Consolidated  Traction 
Co.  T.  Reeves,  58  N.  3.  Law,  576,  84  Atl.  128; 
Newark  Gas  Co.  t.  Block,  65  N.  J.  Law,  605, 
27  AU.  1067,  22  L.  R.  A.  874 ;  Laragay  T.  East 
Jersey  Pipe  Co.,  72  Atl.  57. 

For  tbe  reasons  above  stated,  the  Judgment 
below  is  reversed  and  a  venire  de  novo  is 
awarded. 

TRENCHARD,  YOORHEES,  and  ORAT. 
JJ.,  dissent. 


(77  N.  J.  U  760 

HILL  ▼.  MAXWELL. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

■    July  2,  1909.) 
WrrNESSBS  a  S46*)— Affeai,  and  Ebbob  ({ 
216*)  —  CBEDiBiLrrT  —  Iwdictmbut  —  Pbks- 

ENTATIOR  AND  R^EBVATION  OF  GbOVHOB  OF 

Review— Admission  of  Evidenob. 

In  a  civil  action  for  damages  for  assault 
and  battery,  the  defendant  was  asked  whether 
be  had  been  indicted  for  aasault  and  battery  up- 
on the  plaintiff,  for  the  particular  occurrence 
that  was  the  subject-matter  of  the  civil  suit 
and  whether  he  had  not  pleaded  non  vult  to 
simple  iMttery  under  that  indictment.  Held  (1) 
tliat  tlie  question  was  proper  for  tbe  purpose  o' 
affecting  defendant's  credibility ;  (2)  where  the 
court  allowed  the  question  upon  two  grounds, 
one  of  which  was  legal,  and  the  other  not  the 
illegal  aspect  of  the  iiueetion  cannot  be  teken 
advantage  of  upon  writ  of  error,  unless  the  rec- 
ord discloses  that  the  court's  attention  was  di- 
rected to  the  alleged  illegality,  and  request  made 
tbat  the  effect  of  the  testimony  be  limited  to  its 
legal  use. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S{  1126-1128;  Dec.  Diis.  |345j*  Ap- 
peal and  Error,  Cent  Dig.  (  C32;  Dec.  Dig.  | 
216.«] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Ray  D.  Hill  against  Robert  0. 
Maxwell.  Judgment  for  plaintifC,  and  de- 
fendant brings  error.    Afiirmed. 

John  H.  Backes,  for  plaintiff  In  error. 
Scott  Scaminell,  for  defendant  in  error. 

MINTURN,  J.  Upon  the  trial  of  a  cItU 
suit  for  assault  and  battery  between  these 
parties  the  attorney  for  the  plaintiff  put  the 
following  question  upon  cross-examination  to 
the  defendant :  "Mr.  Maxwell,  you  were  In- 
dicted by  the  grand  jury  of  this  county  for 
an  assault  and  battery  upon  Hill,  for  tbe  par- 
ticular occurrence  'Jiat  Is  the  subject-matter 
of  this  suit,  were  yon  not?  and  did  you  noi 
on  March  19,  1908,  plead  non  vult  to  simple 
battery  under  tbat  indictment?"  Tbe  qnes-  > 
tlon  was  objected  to,  tbe  objection  was  over- 
ruled, and  the  court  stated:  "My  judgment 
is  that  the  testimony  Is  relevant  In  the  suit, 
and  tbat  It  Is  competent  as  being  a  declaration 
of  tbe  witness  from  which  It  may  be  argued 
tbat '  1  statement  has  been  made  In  contradic- 
tion to  the  one  being  testified  to."  The  ex- 
ception brought  up  by  this  writ  of  error 
is  directed  to  the  legality  of  tbat  ruling. 
This  court.  In  State  v.  Henson,  66  N.  J.  Law. 
601,  60  AU.  468,  616,  held  that  a  defendant 
on  trial  for  a  crime,  who  offers  himself  aa 
a  witness,  may  be  asked  on  .his  cross-exami- 
nation whether  he  nas  pleaded  ion  vult  con- 
tendero  to  an  Indictment  for  petit  larceny 
for  tbe  purpose  of  affecting  bis  credibility, 
and  also  that  a  conviction  for  assault  and 
battery  might  be  shown  for  the  same  pur- 
pose; and  this  result  was  reached  after  a 
most  thorough  roview  by  Mr.  Justice  Van 
Syckle  of  tbe  history  of  tbe  evidence  act  In 
this  state.    Tbe  first  section  of  that  act  as  it 


•Vor  otlisr  omMs  Me  sam*  t<4>lo  and  SMtlen  NUMBBR  in  Sec.  *  Am.  Diss.  UOT  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


502 


73  ATLANTIC  REPORTER. 


(N.jr. 


DOW  exists  provides  that:  "No  person  of- 
fered as  a  witness  in  any  action  or  proceed- 
ing of  a  cWll  or  criminal  nature,  shall  l>e 
excluded  by  reason  of  his  bating  been  con- 
victed of  crime ;  but  such  conviction  may  be 
shown  on  the  cross-examination  of  the  wit- 
ness, or  by  the  production  of  the  record 
thereof,  for  the  purpose  of  affecting  his  cred- 
it." P.  L.  1900,  p.  362,  (1.  In  the  case  at 
bar,  we  consider  the  reasoning  applied  in 
the  Henson  Case  equally  cogent  to  admit  ask- 
ing the  Question  in  issue  as  affecting  the  de- 
fendant's credibility,  and  upon  that  ground 
we  deem  it  admissible  under  the  provisions 
of  the  evidence  act. 

Nor  is  it  material  from  that  point  of  view 
that  the  trial  judge  expressed  an  opinion 
that  the  question  was  competent  in  two  as- 
pects of  the  case,  when  it  was  in  reality 
competent  in  but  one ;  for  the  reason  that,  it 
Its  competency  in  either  aspect  be  conceded, 
its  illegal  aspect  cannot  be  talten  advantage 
of  upon  this  writ  of  error,  particularly  when 
the  only  ground  of  objection  urged  was  that 
generally  of  illegality.  To  test  the  correct- 
ness of  the  court's  ruling  as  expressed,  the 
attention  of  the  court  should  have  been  di- 
rected by  objection  to  the  specific  error  com- 
plained of,  and  a  request  should  have  been 
made  that  the  evidentia.;  effect  of  the  testi- 
mony before  the  Jury  should  be  limited  to  its 
use  in  impeaching  the  credibility  of  the  wit- 
ness, and  not  extended  for  the  purpose  of 
contradicting  mything  previously  estifled  to 
by  the  witness  In  the  criminal  case.  Wheth- 
er or  not  the  testimony  vas  illicit  for  the 
latter  purpose  we  do  not  now  decide. 

The  Judgment  will  be  affirmed. 


(77  N.  J.  U  724) 

RUTKOWSKY  v.  BOZZA. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  14,   1909.) 

1.  Contracts  (J  105*)— Validiti— Use  oir  As- 
sumed Name. 

''An  act  to  regulate  the  use  of  business 
names"  (Act  May  17,  1908  [P.  L.  p.  5131), 
making  it  a  misdemeanor  to  transact  business 
under  a  fictitious  name  without  filing,  in  the  of- 
fice of  the  clerk  of  the  county  where  the  business 
is  transacted,  a  certificate,  as  required  by  the 
act,  does  not  prevent  a  plaintiff,  transacting 
business  under  a  name  which  was  not  his  real 
name,  without  having  filed  the  certificate,  from 
recovering  on  an  executed  contract. 

VEH.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  {  494;   Dec.  Dig.  g  105.»] 

2.  Statutes   (§   226*)— Constbuction— Anop- 
TION  raoM  Foreign  State. 

The  act  as  adopted  in  this  state  being  a 
substantial  reproduction  of  the  statutes  of  New 
Tork  on  the  same  subject,  the  interpretation  of 
the  act  by  the  courts  of  that  state  will  be  pre- 
sumed to  have  been  accepted  by  the  Legislature 
.  of  this  state  as  indicating  its  purpose  and  efiect. 
[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  SI  256,  307;   Dec.  Dig.  (  226.»] 

(Syllabus  by  the  Court.) 


Error  to  Supreme  (3ourt 

Action  by  Stephen  T.  Rutowsky,  doing 
business  as  Stephen  T.  Kelly,  against  Mi- 
chael Bozza.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 


6.  M.  Belfatto,  for  plaintiff  In  error. 
Q.  Keasbey,  for  defendant  in  error. 


B. 


BERGEN,  J.  This  suit  was  instituted  Xsj 
the  plaintiff  to  recover  the  value  of  certain 
plaster  boards  sold  and  delivered  by  him  to 
the  defendant  The  cause  was  tried  at  Uie 
Essex  circuit,  where  the  plaintiff  recovered  a 
Judgment  which  the  defendant,  the  plaintiff 
in  error,  sedts  to  reverse. 

The  first  assignment  of  error  argued  to 
that  plaintiff  was  carrying  on  his  business 
under  an  assumed  name  without  flling,  In  the 
office  of  the  clerk  of  the  county  where  such 
business  was  carried  on,  the  certificate  re- 
quired by  the  statute  of  May  17,  1906  (P.  L. 
p.  613),  which  makes  it  a  misdemeanor  for 
any  person  or  persons  to  carry  on  or  transact 
business  under  an  assumed  name  without 
flling  in  the  oCBce  of  the  clerk  of  the  county 
or  counties  in  which  such  person  or  persons 
transact  such  business  a  certificate,  setting 
forth  the  name  under  which  it  is  transacted, 
and  the  "true  or  real  full  name  or  names"  of 
the  person  or  persons  conducting  or  transact- 

ng  the  same,  with  the  post-office  address  or 
addresses  of  the  said  person  or  persons.  It 
Is  admitted  that  the  plaintiff  transacted  bis 
business  with  the  defendant  under  the  name 
of  Stephen  T.  Kelly,  which  was  not  bis  real 
name,  and  that  the  certificate  required  by  the 
^ct  had  not  been  lied.  It  also  appeared  that 
the  contract  had  been  executed  by  the  plain- 
tiff by  the  delivery  of  the  goods  sold  by  him 
to  the  defendant 

At  the  close  of  the  plalntlfTs  case,  there 
was  a  motion  for  nonsuit  based  upon  the 
failure  to  file  a  certificate,  and,  this  motion 
being  refused,  an  exception  was  sealed  and 
error  assigned.  The  act  does  not  make  the 
contract  void,  but  subjects  the  offender  to 
indictment.  It  is  highly  penal,  and  must  be 
strictly  construed.  Its  manifest  intention  to 
to  protect  persons  giving  credit  to  one  doing 
business  under  a  fictitious  name,  and  follows 

n  substance  a  similar  statute  of  the  state 
of  New  York,  adopted  in  this  state  after  It 
had  received  Judicial  construction  In  New 
York,  which  it  will  be  presumed  was  accept- 
ed by  the  Legislature  of  this  state  to  ie  the 
♦rue  Interpretation  of  the  words  of  the  act 
^o  adopted.     Pritts  v.  Kuhl,  41  N.  J.  Law, 

91,  17  Atl.  102;  De  Ralsmes  v.  De  Ralsmes, 
TO  N.  J.  Law,  15-18,  56  AU.  170.  In  constru- 
ing the  New  York  act  the  Court  of  Appeals 
of  that  state  in  Gay  et  al..  v.  Seibold,  97  N. 
Y.  472,  49  Am.  Rep.  538.  said:  "The  purpose 
of  the  statute  was  obviously  to  protect  per- 
sons giving  credit  to  the  fictitious  firm  on  the 
faith  of  the  flctitious  designation.  It  could 
have  no  other  purpose.     It  was  not  needed 
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to  protect  thoBe  who  obtained  credit  from 
Bnch  a  firm."  This  construction  being,  In 
our  opinion,  Justified  by  the  very  words  of 
the  act,  supports  the  presumption  that  It  was 
the  legislative  intent  to  make  the  statute 
^ective  as  thus  Interpreted,  and  that  where, 
aa  In  this  case,  goods  contracted  for  have 
been  accepted,  and  the  contract  executed  by 
the  rendor,  the  debtor  cannot  escape  pay- 
ment because  the  creditor  has  rendered  him- 
self liable  to  Indictment  The  motion  to  non- 
■nlt  was  properly  refused. 

The  next  alleged  error  argued  was  the  re- 
fusal ta  nonsuit  upon  the  ground  that  the 
plaintiff  bad  failed  to  prove  an  agreement 
"thereby  the  plaintiff  agreed  to  sell  within 
a  certain  time  a  certain  quantity  of  goods  for 
the  price  of  which  the  suit  was  brought" 
The  basis  of  this  assignment  of  error  is  that 
proof  of  the  agreement  rested  upon  a  carbon 
copy  of  an  alleged  order,  which  the  court 
admitted  after  proof  that  notice  had  been 
given  to  the  defendant  to  produce  the  orig- 
inal. As  the  plaintiff  in  error  has  not  seen 
lit  to  print  in  the  record  submitted  to  the 
conrt  the  copy  of  the  order,  we  are  without 
any  knowledge  of  Its  contents,  but  there  was 
evidence  of  a  sale,  delivery,  and  part  pay- 
ment sufficiently  to  justify  the  verdict.  The 
order  was  admitted  as  evidence  and  submit- 
ted to  the  Jury,  together  with  proof  of  deliv- 
ery and  acceptance  of  the  goods,  the  value  of 
which  was  the  sublect-matter  of  the  contro- 
versy between  these  parties,  and.  as  the 
plaintiff  in  error  has  not  afforded  the  court 
an  opportunity  to  examine  the  order,  we 
cannot  say  that  the  Jury  were  not  Justified  in 
finding  as  a  fact  that  Its  terms  had  been 
compiled  with  on  the  part  of  the  plaintiff. 

The  other  point  argued,  relating  to  an  al- 
leged misrepresentation  as  to  the  character 
of  the  goods  sold,  is  not  the  subject  of  any 
exception  taken,  and  therefore  cannot  be  con- 
sidered. 

The  judgment  below  Is  afllrmed.  wltb 
costs. 

07  N.  J.  L.  712) 

MacLEAB  v.  MAYOR,  ETC.,  OP  CITY  OF 

NEWAKIC 

(Conrt  of  E^ors  and  Appeals  of  New  Jersey. 

June  14,  1009.) 

1.  MimiCIPAL     COBPOBATIONS    ({     162*)— CiTT 
ATTOBRET— COIIPEN  SATIOn . 

An  otdinance  prohibiting  a  city  ofiicer  from 
teceiving  any  cbmpenaation  except  his  salary 
for  services  rendered  to  the  city_  will  prevent  a 
dty  attorney  from  maintaining  an  action 
against  the  city  for  legal  services  rendered  pur- 
luant  to  request  of  a  special  committee  that 
was  empowered  by  resolation  of  the  city  coun- 
cil  to   employ  special   connael. 

[Ed.  .Note. — For  other  cases,   see  Mnnicipal 
Corporations,  Cent  Dig.  f  360;    Dec.  Dig.  { 
1«2.*] 
i.  Compensation  or  Gitt  Attobnet. 

Klemm  v.  Newark,  61  N.  J.  Law,  112,  88 
Atl.    692,    distingnished. 

(Syllabus   by   the   Court) 


Error  to  Supreme  Court 

Action  by  Malcolm  MacLear  against  the 
Mayor  and  Common  Council  of  the  City  of 
Newark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Francis  Child,  Jr.,  and  Herbert  Boggs,  for 
plaintiff  in  error.  Franklin  W.  Fort,  for  de- 
fendant in  error. 

PARKER,  J.  The  defendant  In  error, 
plaintiff  below,  recovered  a  judgment  of  $1,- 
000  and  interest  against  the  city  of  Newark 
for  services  as  one  of  three  "special  counsel" 
to  a  committee  appointed  to  inquire  Into 
and  ireport  on  the  legality  of  a  contract  of 
the  city  with  the  Delaware,  Lackawanna  k 
Western  Railroad  Company  for  the  elevation 
of  Its  tracks,  and  certain  other  matters  con- 
nected therewith;  and  the  city  brings  this 
writ  of  error  to  review  that  judgment 

At  the  time  of  his  retainer  by  the  special 
committee,  Mr.  MacLear  held  the  office  of 
city  attorney  of  the  city  of  Newark,  receiv- 
ing a  salary  as  such  of  |4,000  a  year,  and 
his  claim  was  resisted  on  the  grounds,  first, 
that  his  employment  was  not  made  In  a  man- 
ner binding  on  the  city;  secondly,  that  any 
services  which  he  performed  were  such  as 
properly  would  be  rendered  by  virtue  of  his 
office  as  city  attorney ;  and,  thirdly,  that  by 
city  ordinance  he  was  debarred  from  re- 
ceiving any  compensation,  except  salary,  for 
any  service  performed  by  him. 

The  material  facts  are  that  in  December, 
1905,  the  common  council  passed  a  resolu- 
tion providing  for  the  appointment  of  a  spe* 
clal .  committee  for  the  purposes  already 
mentioned,  and  purporting  to  give  the  com- 
mittee "the  power  to  employ  in  its  discre- 
tion special  counsel  *  •  •  and  that  th« 
expenses  of  said  investigation  shall  not  ex- 
ceed six  thousand  dollars."  The  committee 
met  and  appointed  two  outside  counsel 
(whose  bills  were  afterwards  paid)  and  plain- 
tiff.  An  identical  resolution  was  passed  on 
January  5,  1906,  the  term  of  the  first  com- 
mittee having  expired  with  that  of  the  coun- 
cil on  December  Slst,  and  a  new  committee 
was  appointed,  who  designated  the  same 
counsel.  Neither  resolution  was  ever  ap- 
proved by  the  mayor  or  passed  over  his  veto, 
as  required  by  section  30  of  the  city  char- 
ts; but  on  December  1,  1905,  a  resolution 
was  passed  appropriating  a  sum  not  to  ex- 
ceed $1,<X)0  for  the  purpose  of  investigation, 
and  on  January  5,  1906,  a  similar  resolution 
was  passed  appropriating  $5,000  more.  Both 
these  last  resolutions  were  approved  by  the 
mayor.  Motion  to  nonsuit  was  made  on  the 
first  two  grounds  above  mentioned,  and  mo- 
tion to  direct  a  verdict  on  all  three  grounds. 
These  motions  were  denied,  and  the  case  sub- 
mitted to  the  Jury,  which  found  for  the  plain- 
tiff in  the  full  amount  of  his  claim. 

Several  interesting  questiems  are  raised 
on  this  writ  of  error:   First,  whether  plain- 
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tat,  being  already  d^  attorney,  could  be  a 
"special  counsel"  within  the  meaning  of  the 
resolution ;  secondly,  whether  the  services 
performed  by  plaintiff  were  wholly  or  part- 
ly outside  the  scope  of  his  regular  duties  as 
dty  attorney,  and  so  not  within  the  rule  In 
Evans  t.  Trenton,  24  N.  J.  Law,  764;  third- 
ly, whether  the  acceptance  of  plaintiffs  serv- 
ices and  the  payment  of  the  other  two  coun- 
sel would  amount  to  such  a  ratification  by 
the  city  authorities  as  to  bring  the  claim 
within  the  rule  in  N.  J.  Car  Spring  &  Rubber 
Co.  T.  Jersey  City,  64  N.  J.  Law,  B44,  46  AtL 
648.  We  find  It  unnecessary  to  decide  any 
of  these  points  for  the  reason  that  we  con- 
sider the  pJalntlfF's  claim  barred  by  the  or- 
dinance introduced  In  evidence,  and  which 
reads  as  follows:  "Section  10.  No  city  of- 
ficer shall  be  Interested  in  any  contract  with 
the  dty,  or  In  compensation  for  work  done 
for,  or  materials  or  supplies  furnished  to  the 
dty,  or  to  any  contractor,  or  other  person 
famishing  the  same  to  the  dty,  nor  shall  he 
participate  in  any  profits  with  such  con- 
tractor or  other  person  or  receive  any  com- 
pensation, commission,  gift  or  other  reward 
for  his  services,  except  the  salary  or  fees 
established  by  law,  or  by  ordinance  or  resolu- 
tion of  the  common  coondl."  This  ordinan(^ 
which  bad  been  continuously  in  force  from  a 
.time  prior  to  plaintiff's  employment,  up  to  the 
trial,  makes  no  discrimination  between  serv- 
ices within  and  without  the  scope  of  em- 
ployment of  a  dty  officer,  but  applies  to  all 
alike;  and,  unless  Invalid  or  repealed,  ef- 
fectually disposes  of  the  claim  under  consid- 
eration. Its  validity  is  not  attacked,  but  )t 
Is  argued  that  tbe  case  of  Klemm  v.  Newark, 
61  N.  J.  Law,  112,  38  Atl.  692,  Justifies  a  re- 
covery under  the  drcumstances  of  this  case 
notwithstanding  the  ordinance.  That  deci- 
sion is  not  binding  on  this  court,  but  If  it 
were,  it  would  not  control  this  case.  The 
declaration  In  Klemm  t.  Newark  set  up 
services  performed  by  plaintiff  as  an  archi- 
tect in  designing  two  engine  houses  for  the 
dty  "at  its  request"  The  plea  alleged  that 
plaintiff  at  the  time  of  performing  the  serv- 
ices was  a  school  commissioner,  and  that  his 
claim  was  barred  by  the  ordinance.  On  de- 
murrer to  the  plea,  the  court  held  that  tbe 
words  "at  its  request"  contained  in  tbe  dec- 
laration and  admitted  by  the  plea  Implied  a 
contract  by  the  dty  itself  with  one  of  Its 
officers  for  work  manifestly  outside  the  line 
of  his  official  duty,  which  amounted  to  a 
suspension  pro  tanto  of  tbe  ordinance,  and, 
when  It  had  been  performed  by  the  other 
party,  tbe  city  would  not  be  permitted  to 
repudiate  It  The  opinion  expressly  distin- 
guishes the  case  from  one  in  which  the  con- 
tract is  made  with  a  dty  officer  by  a  board 
or  committee,  as  In  the  case  at  bar.  All  that 
appears  in  this  case  is  that  by  resolution  not 
approved  by  tbe  mayor,  the  committee  was 
authorized  to  employ  spedaL  counsel;    that 


at  tbe  same  time  certain  mon^B  were  by 
resolutions  which  were  so  approved  appro- 
priated to  pay  expenses  of  the  investigation ; 
that  tbe  committee  requested  plaintiff  to  do 
certain  work  as  counsel,  and  that  he  did  it 
There  is  nothing  In  any  of  the  resolutions  to 
indicate  that  the  employment  of  a  city  of- 
fldal  was  contemplated  by  the  council,  or 
that  any  repeal  of  the  ordinance  or  action  In- 
consistent therewith  was  intended. 

The  court  was  requested  to  direct  a  ver- 
dict for  defendant  on  the  ground  that  this 
ordinance  prohibited  plaintiff  as  a  dty  of- 
ficer from  receiving  any  compensation  bo-  - 
side  hla  salary  for  the  services  rendered,  ex- 
cept as  provided  In  the  ordinance,  and  that 
plaintiff  was  not  within  tbe  exception,  and 
was  requested  to  charge  that  under  section 
10  of  the  ordinances,  plaintiff  had  no  right 
to  compensation  beyond  his  salary,  and  could 
not  recover  In  the  suit  Verdict  should  have 
been  directed  accordingly,  or  the  ]nry  in- 
structed in  accordance  with  the  request  stat- 
ed, which  would  amount  to  a  direction. 

The  Judgment  will  be  reversed,  and  a  vo- 
nlre  de  novo  ordered. 


(TT  N.  J.  I*  wn 

BURLINGTON  COUNTY  RY.  CO.  v,  NEW 
JERSEY    RAPID   TRANSIT   CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

INOEUNITT  (I  9*)  — CoHaraacizoir  — Opcba- 

TIOM    OF   CoNTaACT. 

The  plaintiff,  assignor,  having  procured 
consents,  ordinances,  and  permissions  for  the 
building  o(  a  trolley  railway,  sold  tbem,  and  as 
part  consideration  took  a  bond  from  tbe  vendea 
conditioned  to  indemnify  it  against  loss  or 
claim  of  any  character  "emanating  from  or 
arising  mider  or  in  connection  with  or  by  rea- 
son of  said  ordinances,"  etc.,  "at  any  time 
hereafter."  Held,  tliat  the  bond  only  indenml- 
fied  against  losses  arising  after  it  was  given. 
and  that  the  obligor  was  not  bound  for  debts  of 
tbe  vendor  incurred  in  obtaining  the  consents 
and  ordinances  transferred. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec  Dig.  I  9.*] 

Swayze,  Trenchard,  Voorhees,  Mlnturn,  and 
no?»rt   JJ.,   dissenting. 

(iSyilabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Burlington  County  Railway 
Company  against  the  New  Jersey  Rapid 
Transit  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Carrow  &  Kraft  for  plaintiff  In  error. 
Orey  ft  Archer,  for  defendant  in  error. 

BERGEN,  J.  The  People's  Traction  Com- 
pany, having  obtained  certain  ordinances  and 
grants  for  permission  to  construct  trolley 
railways  in  the  counties  of  Cape  May  and 
Cumberland,  In  this  state,  sold  them  to  the 
defendant  and  In  part  consideration  waa 
given  a  bond,  which  was  subsequently  as- 
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■Igned  to  the  plaintiff.  The  sufflciencr  ot 
Boefa  asBlgnment  with  the  right  of  the  plain- 
tiff to  enforce  Its  conditions  is  not  question- 
ed. After  the  delivery  of  the  bond,  suits 
were  brought  against  the  plaintiff  by  persons 
who  had  rendered  serylces  to  the  People's 
Traction  Company  in  procuring  the  con- 
sents, permissions,  and  ordinances  which  that 
company  had  sold  to  the  defendant.  These 
■nits  were  nnsuccessfnlly  defended,  and  the 
plaintiff  compelled  to  pay  the  claims  sned 
for,  In  which  defense  counsel  fees  to  a  mod- 
erate amount  were  expended.  The  present 
action  was  instituted  on  the  bond  of  the  de- 
fendant to  recover  the  amounts  paid  for  such 
■errices  and  counsel  fees.  It  was  admitted 
that  the  services  relating  to  the  consents  and 
ordinances  were  performed  before  the  execu- 
tion of  the  bond  and  the  transfer  of  the  oon> 
■ents  and  ordinances  to  the  defendant. 

At  the  dose  of  the  plalntUTs  case,  the  trial 
court  directed  a  verdict  for  defendant,  which 
order  Is  the  error  assigned  in  support  of  this 
writ  The  bond  upon  which  plaintiff's  action 
Is  based,  after  reciting  that  certain  "locations 
of  rights  of  way  and  proposed  new  lines  of 
railway  and  ordinances"  had  been  taken  ont 
In  the  name  of  the  People's  Traction  Com- 
.Iiany,  contained  a  condition  tliat,  if  the  de- 
fendant should  indemnify  the  obligee  "against 
all  and  every  loss  or  claim  through  or  by 
reason  of  any  unpaid  bills,  charges,  expenses 
or  claims  of  any  character  emanating  from 
or  arising  nnder  or  in  connection  with  or  by 
reason  of  said  ordinances,  grants,  locations, 
permissions,  consents  or  permits,  at  any  time 
hereafter,"  then  the  obligation  was  to  be 
void.  The  present  controversy  is  confined 
to  the  effect  to  be  given  to  the  words  "at  any 
time  hereafter."  The  claim  of  the  plaintiff 
is  that  these  words  refer  to  unpaid  bills 
which  had  been  overlooked,  disputed,  or  not 
presented,  of  which  the  claims  It  had  been 
required  to  pay  were  a  part  To  accede  to 
this  would  require  us  to  hold  that  the  words 
were  Intended  to  refer  to  time  of  payment, 
because  debts  in  existence  could  not  arise 
"at  any  time  hereafter,"  nor  could  the  plain- 
tiff thereafter  Incur  obligations  relating  to 
the  subject-matter  of  the  bond,  for  the  con- 
sents and  ordinances  bad  passed  to  the  de- 
fendant We  think  that  the  claims  indemnl- 
Oed  were  those  which  might  thereafter  arise 
"under  or  in  connection  with  or  by  reason  or' 
tlie  property  conveyed.  Nearly  all  such  con- 
sents, permissions,  and  ordinances  impose 
some  duty  or  obligation  to  be  performed  in 
the  future  by  the  holder  thereof,  of  which  the 
payment  of  an  annual  license  fee  Is  an  illus- 
tration, and  it  was  against  claims  of  this 
character  that  Indemnity  was  given. 

The  trial  Judge  committed  no  error,  and 
ttie  Judgment  should  be  affirmed,  with  costs. 

8WAYZB,  TEBNCHAKD,  VOORHEBS, 
WNTURN,  and  BOGBRT,  JJ.,  dissent 


(TS  N.  J.  B.  ETO 

ROBERTS  T.  TOMPKINS,    (two  «ses.) 

SCHOFP   V.    SAME. 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 

June   14,   1909.) 

1.  Deeds  (|   70*)  —  Vauditt  —  Pbaudumnt 

REPBE8EIITA.TI0N8 — ^FaLSK    IUPBESSION. 

Defendant  obtained  from  complainants, 
without  payment  or  consideration,  deeds  of  ■ 
their  interests  in  real  estate  worth  about  $11,- 
000,  over  the  mortgages  thereon,  by  leading 
complainants  to  believe  that  he  was  morally  the 
owner  under  a  will  not  published  or  witnessed, 
that  their  interests  were  of  nominal  value,  and 
in  one  case  that  the  "eqaity  was  small."  Held 
that,  even  if  there  were  no  statement  of  any- 
thing false  as  being  true,  defendant  knowingly 
took  advantage  of  a  false  impression  created 
by  what  he  bad  said,  and  was  thereby  guilty  of 
false  representation  for  which  the  deeds  could 
be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Gent 
Dig.  SI  176-182;   Dec  Dig.  |  70.»] 

2.  FoBMEB  Decision   Followed. 

Lomerson  v.  Johnston,  47  N.  J.  S!q.  812,  20 
Atl.  675,  24  Am.  St  Rep.  410,  followed. 
8.  Acnon  ({  7*)— Dktenses— Motive  in  Su- 
ing. 

If  a  party  is  enforcing  a  legal  right  in  a 
legal  manner,  the  reasons  for  his  so  doing  are 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  {8;   Dee.  Dig.  f  7.»] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Separate  bills  by  Orlando  L.  8.  Roberta, 
John  S.  Roberts,  and  Emily  R.  Schoff  against 
John  P.  Tompkins.  There  was  in  each  case 
a  decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

Thompson  ft  Cole,  for  appellant  Ulysses 
O.  Styron,  for  respondents. 

PARKER,  J.  These  three  suits  are  on  the 
same  lines  as  the  case  of  Ricketts  ▼.  Tomp- 
kins (N.  J.  Ch.)  68  Atl.  107S.  The  bills  were 
filed  to  set  aside,  as  obtained  by  fraud  of 
defendant  deeds  made  to  him  by  various  par- 
ties, claiming  by  descent  undivided  Interests 
in  real  estate  at  Atlantic  City,  the  title  to 
which,  subject  to  two  mortgages  aggregating 
$2,500,  stood,  at  the  time  of  her  death.  In  one 
Annie  N.  Roberta.  She  died  unmarried  and 
Intestate,  leaving  as  her  heirs  at  law  three 
surviving  sisters,  of  whom  one  afterwairds 
died  unmarried  and  Intestate,  and  another 
is  the  mother  of  the  defendant,  and  also  a 
numl>er  of  nephews  and  nieces,  including  the 
complainant  in  Ricketts  v,  Tompkins,  and 
tlie  three  complainants  in  the  cases  at  bar. 
As  will  appear  by  the  reported  opinion  in  the 
Ricketts  Case,  Miss  Annie  Roberts  left  a 
penciled  writing  purporting  to  be  a  testa- 
mentary disposition  of  her  property,  giving 
It  all  to  the  defendant  This  paper  was  sign- 
ed, but  not  witnessed  or  published,  and  was 
therefore  worthless  as  a  will.  Annie  N.  Rob- 
erts died  on  January  3,  1896.  On  the  letb 
Caroline  Roberts,  one  of  the  surviving  Bis- 
ters, quitclaimed  all  her  Interest  in  the  prop- 


*rar  other  cases  s««  same  taiilo  sad  lectlon  NUMBBB  la  Deo.  ft  Am.  Diss.  1907  to  dsta.  ft  Reporter  IndezM 


Digitized  by 


Google 


506 


7S  ATIi^NTIO  RBPORTBB. 


or.  J. 


erty  to  Mrs.  Tompkins,  defendant's  mother; 
and  by  deed  dated  January  27, 1896,  acknowl- 
edged on  the  29th,  the  latter  made  her  deed 
purporting  to  convey  ,tbe  whole  premises  to 
the  defendant 

It  would  appear  that  defendant  believed 
himself  to  have  taken  by  this  deed  a  complete 
title,  on  the  theory  that  the  nephews  and 
nieces  did  not  inherit  any  Interest  therein; 
for  he  occupied  It  for  about  10  years,  and  in 
March,  1906,  apparently  In  entire  good  faith, 
he  contracted  to  convey  a  clear  title  for  $13,- 
500.  The  purchaser  applied  to  a  title  com- 
pany for  a  guaranty  of  title,  and,  being  ad- 
vised in  due  course  of  the  outstanding  inter- 
ests, notified  defendant  who  then  consulted 
bis  own  counsel,  and  was  advised  that  ho 
owned  only  two-fifths  undivided  Interest  in 
the  property,  and  that  a  complete  title  could 
be  acquired  only  by  deeds  from  the  other 
heirs,  or  by  obtaining  control  of  the  out- 
standing mortgages  and  foreclosing  them. 
He  seems  to  have  taken  both  .courses.  The 
mortgages  were  assigned  to  one  Faunce,  and 
promptly  foreclosed  by  him  as  trustee  for 
defendant  The  bill  to  foreclose  was  filed  on 
June  11,  1006,  and  the  shcrlfTs  sale  took 
place  on  October  27th  of  the  same  year.  To 
this  foreclosure  the  three  complainants  re- 
spondents were  not  made  parties,  because 
before  the  bill  was  filed  the  defendant  had 
visited  them  all,  and  obtained  the  deedd 
which  they,  r«st>ectively,  seek  to  set  aside  as 
procured  by  fraud  and  misrepresentation  of 
the  facts. 

No  consideration  whatever  was  paid  to  any 
of  the  complainants,  nor  was  any  one  of 
them  under  obligations  to  the  defendant. 
The  value  of  the  property  is  sufficiently  in- 
dicated by  the  price  named  In  the  agreement, 
$13,500;  deducting  from  which  the  mortgnge 
Incumbrance  leaves  an  equity  of  about  $11,- 
000.  The  share  of  Orlando  L.  S.  Roberts  in 
this  equity  was  one  undivided  fifteenth,  and 
of  John  S.  Roberts  and  Mrs.  Schofl?  each  one- 
twentieth.  It  is  therefore  apparent  that 
each  one  parted  with  a  valuable  interest  for 
nothing.  Elach  complainant  swore  positively 
that  he  (or  she)  was  not  aware,  at  the  time 
of  signing  the  deed,  that  he  (or  she)  bad  any 
Interest  in  the  property  that  represented 
definite  value.  Without  quoting  the  testi- 
mony, or  going  into  particular  detail,  the 
representations  made  by  defendant  were  such 
as  to  lead  the  complainants  to  believe  de- 
fendant to  be  the  rightful  owner  of  the  whole, 
that  their  signatures  were  a  matter  of  form, 
to  enable  him  to  get  over  some  technical  ob- 
jection of  counsel  advising  the  purchaser,  and 
that  by  signing  they  parted  with  nothing  of 
material  value.  As  Orlando  Roberts  put  it 
he  inferred  that  the  interest  was  so  small 
that  it  was  not  worth  while  making  an  ene- 
my of  Tompkins  by  refusing  his  signature. 
Inasmuch  as  Orlando  was  a  pensioner  at  a 
sailors'  home,  to  whom  such  a  sum  as  $500 
was  a  matter  of  great  moment  it  is  readily 
inferable  that  be  would  not  have  signed  if 


matters  had  been  correctly  represented  to 
him.  To  Mrs.  SchofF  and  John  S.  Roberts 
the  defendant  made  further  representations 
about  the  testamentary  paper,  which  he  called 
a  will,  and  said  it  was  nnavailable  because 
of  a  "technicality,"  meaning,  but  not  stating, 
that  It  was  not  published  nor  witnessed.  H* 
bad  the  "wUl"  in  his  pocket  but  did  not 
show  it  to  any  of  the  parties.  In  this  aspect 
the  case  somewhat  resembles  Broderlck  ▼. 
Broderick,  1  Peere  Williams,  239.  To  John 
S.  Roberts  he  also  spoke  of  the  equity  be- 
ing small.  If  he  said  nothing  about  a  "will" 
to  Orlando,  he  substituted  the  inducement 
that  all  the  other  heirs  had  signed  away 
their  interests,  as  indeed  they  had,  but  oer- 
telnly,  BO  far  as  John  S.  Roberts  and  Mrs. 
SchoO:  were  concerned,  and  also  Helen  B. 
Rlcketts,  under  the  influence  of  these  very 
representations  from  Tompkins. 

It  is  urged  for  the  appellant  that  no  state- 
ment made  by  him  was  materially  false,  and 
that  the  complainants  are  driven  to  charces 
of  suppresslo  veri  which  are  not  contained 
in  their  bills.  We  do  not  agree  with  this 
view,  but  If  it  were  true  that  no  absolutely 
false  statement  was  made,  the  case  would 
still  fall  within  the  rule  In  Lomerson  t. 
Johnston,  47  N.  J.  Bq.  812,  20  Atl.  675,  24  Am. 
St  Rep.  410,  where  it  was  said:  "In  order 
to  establish  a  case  of  false  representation  It 
Is  not  necessary  that  something  which  la 
false,  should  have  been  stated  as.  if  it  were 
true.  If  the  presentation  of  that  which  Is 
true  creates  (in  impression  which  is  false. 
It  is,  aa  to  him  who,  seeing  the  impression, 
seeks  to  profit  by  it  a  case  of  false  repre- 
sentation." See,  also,  20  Cyc.  pp.  23,  24. 
There  can  be  no  doubt  that  the  several 
complainants  derived  a  false  impression  of 
their  rights  from  what  defendant  told  them, 
and  that  he  intended  that  they  should,  or  at 
least  saw  that  false  impression,  and  anda<- 
took  to  profit  by  it 

Two  minor  points  are  mad&  Defendant 
produces  an  agreement  of  sale  of  this  proper- 
ty between  a  former  owner  and  defendant's 
mother,  Hannah  Tompkins,  and  asserts  that 
the  original  conveyance  to  Annie  N.  Roberts 
WHS  In  execution  of  that  agreement;  that 
the  purchase  money  was  supplied  by  Hannah 
Tompkins,  who  was  therefore  equitably  own- 
er by  virtue  of  a  resulting  trust,  and  claims 
that  because  of  these  circumstances  his  rep- 
resentation that  he  was  morally  the  owner 
of  the  property  was  Justified.  This  claim 
was  not  opened  to  the  court  until  the  day  of 
final  hearing,  at  which  time  the  court  and 
counsel  came  to  an  understanding  that  It 
was  properly  the  subject  of  a  cross-bill.  Some 
evidence  was  taken  to  show  that  Annie  N. 
Roberts  had  no  means,  and  was  dependent 
for  her  support  on  defendant  and  his  moth- 
er; and  the  old  agreement  was  Introduced 
in  evidence.  The  court  allowed  defendant  20 
days  to  file  a  cross-bill,  but  none  was  filed. 
Hence  the  direct  attack  on  complainants'  ti- 
tle may  be  considered  As  abaudoued,  and  it 
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Is  a  legitimate  Inference  that  defendant  does 
not  seriously  rely  on  this  feature  of  his  de- 
fence. In  any  event,  complainants  bad  a 
legal  title,  and  presumptively  the  equitable 
Interest  was  Joined  thereto;  and  It  cannot 
be  said  that  a  claim  of  this  kind  Justified  de- 
ftodant  in'  telling  them  that  their  interest 
was  In  effect  nominal. 

Criticism  Is  also  made  of  the  condnct  of 
complainants'  solicitor  in  stirring  ap  the  liti- 
gation by  alleged  misrepresentation  of  some 
testimony  given  by  defendant,  to  the  effect 
that  Annie  N.  Roberts  left  no  will,  and  that 
thereby-  complainants  became  unfairly  prej- 
udiced against  defendant  Without  passing 
on  the  merits  of  this  Issue,  it  Is  sufficient  to 
say  that,  -as  complainants  had  an  equitable 
right  which  they  have  enforced  in  a  manner 
anthorlsed  by  law,  their  motives  and  th^ 
underlying  causes  for  their  action  are  quite 
immaterial.  Davis  t.  Flagg,  35  N.  J.  Ekj. 
481. 

The  decrees  appealed  from  will  be  affirmed, 
with  costs. 

(n  N.  J.  L.  744) 

MIKULA  T.  DELAWARE,  L.  &  W.  R.  CO. 

(Court  of  Errots  and  Appeals  of  New  Jersey. 

June  14,  1909.) 

Masteb  and  Sekvaht  (II  217,  265,  286*)— 
Injuries  to  Sebvant— Inspection— Qoes- 
nons    fob   jubt— assukption    ov   risk — 

CONTBIBUTOBT    NEQLIGENCE. 

A  plaintiff,  while  engaged  as  a  laborer  in 
s  tunnel  which  was  being  excavated  through 
■olid  rock  by  means  of  blasting,  was  injured  in 
said  tunnel  after  a  blast,  b^  the  falling  of  a 
stone  from  the  roof  hitting  him  upon  the  head. 
It  was  proved  that  an  inspection  of  the  tunnel 
had  lieen  made  according  to  approved  methods. 
The  plaintiff  testified  in  his  own  behalf  that, 
after  being  ordered  out  of  the  tunnel  prepara- 
tory to  the  firing  of  the  blast,  the  foreman  after 
the  blast — but  how  long  after  he  conid  not  tell; 
it  might  be  five  minhtes — ordered  all  back  to 
work.  That  he  stayed  out  maybe  10  minutes 
and  maybe  more;  he  could  not  tell.  That  tlie 
drillers  charged  with  making  the  inspection 
went  in  first,  and  he  and  his  fellow  workmen 
followed  them.  There  was  also  evidence  that 
such  inspections  would  occupy  from  10  to  40 
minutes ;  that  a  big  blast  might  take  half  an 
hour,  but  the  usual  blast  10  to  15  minutes. 
Beld,  that  the  mere  falling  of  the  stone  after 
inspection  was  not  proof  of  negligence,  that  the 
inference  of  improper  inspection  did  not  arise 
from  the  indefinite  evidence  of  the  plaintiff  as 
to  the  time  he  was  out  of  the  tunnel  to  make  it 
a  jury  question,  and  that  if  the  plaintiff  return- 
ed into  the  tunnel  immediately  following  those 
charged  with  the  inspection,  he  must  either 
have  assumed  the  risk  of  danger  without  an  in- 
spection, or  by  his  negligence  in  entering  too 
soon  to  have  contributed  to  the  injury ;  it  being 
shown  that  he  had  been  for  six  months  in  the 
employment  of  the  defendant  perforining  the 
same  kind  of  work,  and  that  a  direction  of  a 
verdict  for  the  defendant  was  proper. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !§  501,  881,  1026;  Dec. 
Dig.  U  217,  265,  280.*] 

Garrison,  Trencbard,  Paricer,  Viedenburgh, 
and  Vroom,  JJ.,  dissenting.    . 

(Syllabus  by  the  Court.) 


Error  to  Supreme  Court 

Action  by  Wasyl  Mlkula  against  the  Del- 
aware, Lackawanna  &  Western  Railroad 
Company.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

Herbert  Clark  GUson,  for  plaintiff  In  error, 
M.  M.  Staliman  and  Wm.  D.  Edwards,  for 
defendant  in  error. 

VOORHEES,  J.  Tbla  action  was  brought 
in  the  Supreme  Court  to  recover  for  Injuries 
to  plaintiff  while  in  defendant's  employ.  A 
verdict  was  directed  for  the  defendant  The 
plaintiff  brings  error. 

The  defendant  was  engaged  in  the  con- 
struction of  a  railroad  tunnel  through  Ber- 
gen Hill.  The  plalntlfl,  45  years  old,  bad 
been  employed  there  as  a  laborer  for  about 
five  months.  The  tunnel  was  excavated 
mainly  through  solid  rock,  by  means  of  blast- 
ing. The  duty  of  tbe  plaintiff  was  to  load 
upon  cars  the  stone  which  had  been  thrown 
out  by  the  blasts.  When  a  blast  was  about 
to  be  fired,  tbe  workmen  were  notified  and 
went  out  of  the  tunnel.  After  a  blast  it 
was  tbe  custom  of  tbe  foreman  and  drill 
runners  to  enter  the  tunnel  and  make  an  In- 
spection of  the  sides  and  roof  to  see  If  any 
rocks  or  stones  remained  In  place,  but  had 
been  loosened  and  bad  become  dangerous 
and  likely  to  fall,  and  to  bar  down  any  rock 
so  loosened.  The  method  of  inspection  was 
to  strike  the  sides  and  roof  with  tamping 
bars;  the  sound  thus  produced  indicating 
whether  the  portions  of  rock  so  struck  had 
become  loose.  The  accident  in  which  the 
plaintiff  was  Injured  is  described  by  him, 
and  he  Is  the  qnly  witness,  as  follows:  He 
and  his  fellow  workmen  bad  withdrawn 
from  tbe  tunnel  preparatory  to  tbe  firing  of 
a  blast  After  the  blast — how  long  after  he 
cannot  tell,  maybe  five  minutes — the  foreman 
ordered  all  back  to  work.  He  stayed  outside 
maybe  10  mlnvites,  maybe  more;  he  cannot 
telL.  The  foreman  went  In,  and  the  drillers 
followed.  Inside  of  a  minute  all  went  back. 
The  drillers  went  In  first  and  the  plaiutifl' 
and  bis  fellow  workmen  followed  them.  As 
soon  as  the  explosion  occurred,  the  foreman 
ordered  the  drlllmen  back,  and  all  tbe  men 
followed.  The  plaintiff  says  he  was  Injured 
at  3  o'clock  p.  m.  While  he  was  piling  up 
stones  on  cars,  a  couple  of  stones  fell  In 
front  of  bim,  and  one  on  bis  head.  There 
was  an  inspection  of  the  tunnel  after  the 
blast  bad  been  fired.  There  was  no  direct 
evidence  on  the  part  of  the  plaintiff  to  show 
that  tbis  Inspection  was  not  carefully  made, 
but  It  was  argued  that  bis  testimony  that  he 
was  ordered  back  by  the  foreman  perhaps 
5  minutes  after  the  explosion,  but  cannot  tell 
how  long  it  was,  and  that  he  stayed  outside 
maybe  10  minutes,  maybe  more,  but  cannot 
tell  bow  long.  Is  sufficient  to  raise  a  Jury 
question  whether  a  proper  inspection  could 
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be  made  In  that  time.  The  plaintiff  produc- 
ed two  witnesses  who  describe  the  usual 
method  of  Inspection,  which  agrees  substan- 
tially with  the  method  actually  used.  They 
both  agree  that  an  Inspection  would  occupy 
from  10  to  40  minutes.  One  says  after  a  big 
blast  It  might  take  a  half  hour  but  of  the 
usual  blast  10  to  16  minutes  would  be  suffi- 
cient This  same  witness  says  that  there 
are  more  or  less  small  loose  pieces  left  even 
after  the  tamping. 

It  Is  further  asserted  that  the  fall  of  the 
stones  indicates  that  the  defendant  did  not 
use  due  care  to  provide  a  safe  place  to  work 
in,  and  also,  together  with  plaintifTs  evi- 
dence above  referred  to,  shows  that  the 
inspection  was  not  prt^terly  made.  The  rule 
of  law  requires  such  Inspection  as  ordinary 
prudence  dictates  by  the  use  of  practical 
tests  known  to  the  master,  or  so  commonly 
used  for  the  purpose  that  he  might  be  pre- 
sumed to  have  knowledge  of  them.  Atz  v. 
Manufacturing  Co.,  68  N.  J.  Law,  41,  34  Atl. 
980;  McGrath  v.  D.  L.  &  W.,  69  N.  J.  Law, 
331,  55  Atl.  242;  Randolph  v.  N.  Y.  C.  &  H. 
R.  B.,  68  N.  J.  Law,  420,  65  Atl.  240.  The 
proof  is  uncontradicted  that  the  defendant 
had  a  complete  scheme  of  inspection,  which 
In  this  instance  was  carried  out  by  means 
of  the  foreman  and  some  eight  drill  run- 
ners, not  only  as  to  the  part  of  the  tunnel 
within  the  influence  of  the  blast,  but  it  also 
showed  that  the  walls  and  roof  at  the  partic- 
ular place  where  plaintiff's  accident  occur- 
red had  been  inspected,  and  that  such  in- 
spection revealed  no  loose  stone.  The  In- 
spection occupied  from  40  to  50  minutes. 
It  Is  not  contradicted  that  the  proper  method 
of  inspection  was  used,  and  was  the  one  In 
general  use.  Both  sides  concede  this.  The 
mere  failing  of  the  stone  does  not  prove  neg- 
ligence, especially  when  the  witnesses  ad- 
mit, and  common  experience  Indicates,  that 
inspection  cannot  be  infallible.  The  place  of 
work  was  one  of  Inherent  danger.  We  can- 
not Infer  that  the  master's  Inspection  was 
improper  from  the  indefinite  evidence  given 
by  the  plaintiff  as  to  the  time  he  was  out 
of  the  tunnel.  To  allow  a  jury  to  consider  It 
for  that  purpose  would  be  granting  them 
permission  to  find  a  verdict  upon  mere  con- 
jecture and  speculation.  The  blast  occurred 
at  2:34,  and  plaintiff  fixes  time  of  accident 
right  after  3  o'clock.  He  does  not  say  that 
he  actually  went  to  his  work  at  the  place 
where  the  accident  occurred  at  the  time  that 
the  laborers  followed  th«  drillmen  in.  The 
testimony  on  the  part  of  the  defendant  wn- 
controverted  is  that  the  laborers  did  not 
come  into  the  place  of  inspection  until  after 
the  process  of  barring  down  had  been  com- 
pleted, but  were  working  out  toward  the 
portal  where  it  was  safe.  The  loose  stone, 
if  there  was  one,  was  not  discovered  by  the 
Inspection,  which  was  the  method  in  ordi- 


nary nse,  and  such  as  the  law  required  the 
master  to  make.  The  master  is  not  liable 
for  injury  occurring  from  a  defect  not  dis- 
closed by  such  inspection.  Atz  v.  Manufac- 
turing Co.,  supra.  The  motion  to  direct  a 
verdict  was  made  upon  the  grounds  that  the 
defendant  had  made  a  proper  inspection, 
which  has  been  considered,  and  also  that 
the  plaintiff  by  hia  negligence  contributed  to 
the  accident 

The  drillers  whoee  duty  It  was  to  Inspect 
were  ordered  in  after  the  explosion.  Thme 
is  no  testimony  that  the  laborers  were  so 
ordered  in  immediately  after  the  explosion. 
The  only  testimony  on  the  subject  is  that^  of 
the  plaintiff  to  this  effect,  through  an  inter- 
preter: "Q.  Then  after  the  blast  did  he 
[plaintiff]  go  in  again?  A.  The  foreman  or- 
dered all  back  to  work.  Q.  How  long  after 
the  explosion  did  the  foreman  order  liim 
[plaintiff]  to  go  back?  A.  I  can't  telL  Q. 
Was  it  a  minute  or  half  an  hour?  A.  Maybe 
5  minutes.  Q.  I  want  to  know  whether  any- 
body went  in  •  •  •  and  inspected  the 
tunnel  while  he  [plaintiff]  was  waiting 
around  outside  after  the  blast  A.  He  says 
the  foreman  went  in,  and  the  men  followed 
him  in.  The  people  that  drilled  the  hole 
went  in  there  first.  Q.  How  long  before  the 
foreman?  A.  Inside  of  a  minute  all  went 
back."  And  on  cross-examination:  "Q.  Then 
after  this  smoke  got  out  the  drill  run- 
ners went  into  the  tunnel — the  drillmen  that 
make  the  holes?  .A.  They  went  in  first,  and 
we  followed  them.  Q.  Well  how  long  after 
the  drillmen  went  In  did  the  plaintiff  fol- 
low them  in?  A.  All  workmen  yent  in  to- 
gether right  after,  following  the  drillers. 
Q.  Did  you  always  do  that  all  the  time  you 
worked  there?  A.  As  soon  as  the  explosion 
the  foreman  ordered  the  drillmen,  and  all 
the  men  followed  right  back  to  work."  It 
thns  appeared  that  orders  to  go  in  were  giv- 
en to  the  drillers  Immediately  after  the  ex- 
plosion, and  the  laborers  followed  right  aft- 
er the  drillers  without  orders.  If  the  plain- 
tiff went  back  to  the  place  where  he  was  in- 
jured as  soon  as  he  says  he  did,  be  failed 
to  give  the  defendant  a  reasonable  time  to 
inspect  and  must  be  said  either  to  have  as- 
sumed the  risk  of  danger  without  an  in- 
spection, or  by  his  negligence  m  entering 
too  soon  to  Itave  contributed  to  the  injury. 
He  must  be  presumed,  after  six  months'  ex- 
perience in  this  employment  at  the  same 
place,  performing  the  same  kind  of  work,  to 
know  that  inspections  took  place  after  every 
blast;  that  they  were  intended  to  secure 
safety  for  the  men;  thav  they  were  made 
by  the  drillmen,  and  what  was  the  approxi- 
mate length  of  time  required  for  their  com- 
pletion. 

The  judgment  must  be  affirmed. 

GARRISON,  TRENCHARD,  PARKER, 
VREDENBURGH,  and  VROOM,  JJ.,  dissent 
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VAN  NESS  T.  NORTH  JERSEY  ST.  RY.  CO. 

(Conrt  of  Enon  and  Appeals  of  New  Jersey. 

June  14,  1909.) 

1.  Ststr  RAnlsoADB  (I  117*)— IicjxTBOts  to 
Pkkson  on  Tbace. 

PlaintifTa  Intestate,  while  crossing  a  trol- 
ley track  at  a  crosswalk  on  foot,  was  struck 
and  killed  by  a  trolley  car.  Evidence  given 
during  the  coarse  of  the  trial  justified  the  in- 
ference that  deceased  and  the  motorman  saw 
each  other;  that  deceased  stopped  before  going 
on  the  track  and  the  motorman  applied  the 
brake  and  reduced  the  speed  of  the  car,  and,  then 
observing  tliat  deceased  had  halted,  released 
the  brake  and  applied  the  power  jnst  as  de- 
ceased, who  had  observed  the  rednced  speed  of 
the  car,  again  started  to  cross.  Held,  follow- 
ing Van  Cott  V.  Railway  Co.,  72  N.  J.  Law, 
2^,  62  Atl.  407,  that  the  questions  of  negli- 
gence of  the  motorman  and  contributory  negli- 
gence of  deceased  were  both  properly  submitted 
to  the  JU17. 

EEd.  Note.— For  other  cases,  see  Straet  Bail- 
loads,  Pec.  Dig.  I  117.*] 

2.  Appeal  amd  Bbbob  ({  1061*)— Habklebs 
Ebkob. 

Error  in  refusing  to  nonsuit  at  the  close 
of  plaintiff's  case  for  lack  of  proof  Is  rendered 
harmless  when  sacb  proofs  are  afterwards  sap- 
plied  daring  the  trIsJL. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1061.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Matilda  L.  Van  Ness,  adminis- 
tratrix, against  the  North  Jersey  Street  Rail- 
way Gompany.  Judgment  for  plalirtifr  (75  N. 
J.  Law.  273,  67  AU.  1027),  and  defendant 
Mags  error.    ReTersed. 

Edward  Kenny,  for  plaintiff  In  error. 
Leonard  J.  Tynan,  for  defendant  In  ei^or. 

PARKER,  J.  If  it  were  conclnslvely  shown 
tiiat  the  accident  that  caused  the  death  of 
plalntifT's  intestate  took  place  in  the  manner 
and  under  the  circmnstances  set  forth  in  the 
opinion  of  the  Supreme  Court,  we  should  in 
all  probability  concur  in  the  finding  of  that 
court.  A  careful  examinatimi  of  the  evidence, 
however,  satisfies  us  that  the  Supreme  Court 
erred  in  holding  that  the  plaintiff's  presenta- 
tion of  the  case  was  not  helped  by  any  evi- 
dence given  for  the  defendant  The  plaln- 
tlfTs  evidence  indicated  that  the  deceased, 
while  attempting  to  cross  the  street  on  a 
crosswalk,  was  prevented  from  doing  so  by  a 
car  going  northwardly  on  the  nearer  track, 
and  had  to  wait  until  it  liad  passed,  and, 
without  paying  any  attention  to  a  south- 
bound car  on  the  further  track,  or  being 
unaware  of  its  approach,  stepped  across  the 
nearer  track,  aud  directly  in  front  of  the 
south-bound  car.  This  state  of  facts  would 
probably  bring  the  case  within  the  lines  of 
Eagan  v.  Jersey  City,  H.  4  P.  Street  Railway 
Co.,  74  N.  J.  Law,  699,  67  AO.  24,  11  L.  R.  A. 
(N.  &)  1058;  Sholer  ▼.  North  Jersey  Street 
Railway,  76  N.  J.  Law,  824,  69  Atl.  180; 
Hageman  v.  Same,  74  N.  J.  Law,  279,  65  Atl. 
834,  cited  In  the  opinion  below,  and  since  af- 


firmed in  this  court,  76  N.  J.  Law,  939,  70 
Atl.  1101.  Even  on  the  plalntUTs  case,  how- 
ever, we  think  the  Supreme  Court  assumed 
one  fact  as  concluBively  shown  as  to  which 
there  was  at  least  a  substantial  dispute.  The 
opinion  stated  that  the  accident  occurred 
about  7:30  p.  m.,  when  it  was  yet  quite  light 
One  witness,  Camelli,  testified  for  plaintiff 
that  it  was  between  8  and  half-past  8.  Win- 
ant  a  cabman,  who  saw  the  man  being  drag- 
ged ander  the  car,  testified  that  he  was  on 
his  way  to  the  (Central  Railroad  Station  Just 
below  to  answer  a  call  for  8:30.  and,  as  he 
did  not  have  much  time,  had  sent  his  partner 
ahead  to  get  the  call,  while  be  took  the  blan- 
ket off  his  horse.  If,  as  the  Jury  might  well 
'have  found  in  view  of  this  evidence,  the  hour 
was  pearly  8:90  p.  m.,  it  Is  plain  that  it 
could  not  have  been  so  light  as  was  assumed 
by  the  court  below;  and  if,  by  reason  of 
the  dusk,  the  car  was  not  so  plainly  visible, 
it  may  have  been  a  Jury  question  as  to  wheth- 
er the  deceased  saw  it  or  ought  to  have  seen 
it  in  season  to  avoid  the  accident 

But  it  Is  unnecessary  to  dwell  on  this  as- ' 
pect  of  the  case,  because  in  oar  Judgment  the 
evidence  for  the  defendant  cured  the  error, 
if  there  was  error,  in  the  trial  court's  refusal 
to  nonsuit,  and  Justified  a  submission  of  the 
case  to  the  Jury.  On  that  evidence  there 
were  two  theories  open  to  the  Jury — one,  that 
the  deceased  waited  until  the  north-bound 
car  passed  him,  and  then  undertook  to  cross 
the  track  when  the  .south-bound  cnr  was 
about  50  feet  away,  going  about  6  miles 
an  hour.  This  was  the  testimony  of  the  wit- 
ness Niedemeler  and  of  the  witness  Tracy, 
except  as  to  the  distance  of  the  car,  to  which 
Tracy  did  not  testify.  The  other  theory  la 
that  arising  from  the  motorman's  testimony 
that  the  north-bound  car  had  not  passed  at  all 
before  the  accident  but  that  the  car  which 
struck  deceased  was  in  plain  sight,  that  de- 
ceased evidently  saw  It  while  standing  on 
the  north-bound  track,  and,  while  the  north- 
bound car  was  also  approaching  him,  under- 
took to  exercise  his  Judgment  as  to  crossing  in 
front  of  the  south-bound  car.  It  may  be  that 
the  motorman  was  right  as  to  the  north- 
bound car.  It  may  be  that  he  confused  it 
with  another  car  that  followed,  for  cars  are 
very  frequent  at  that  point  but  all  the  de- 
fendant's testimony  points  to  the  inference 
that  Van  Ness  did  see  the  car  that  struck 
him ;  that  he  halted  as  if  to  let  It  go  by,  and 
at  about  the  same  instant  the  motorman  ap- 
plied his  brake,  and,  then  seeing  Van  Ness, 
standing,  released  it  and  pat  on  his  power 
again  Just  as  deceased,  apparently  having 
observed  the  slowing  of  the  car,  started  again 
to  cross  in  front  of  It  and  was  caught  be- 
cause the  car  took  on  increased  speed  Instead 
of  continuing  to'  slow  up.  Samuel  Kalisch 
who  was  Inside  the  car,  testified  to  a  burst 
of  speed.  The  conductor  said  the  car  slack- 
ed, and  he  thought  a  wagon  was  in  the  way. 
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and  looked  ont  for  one,  tben  heard  tbe  brake 
ratchet,  and  noticed  a  little  burst  of  speed, 
and  then  the  car  came  to  a  stop.  Tbe  motor- 
man  and  Tracy  both  testified  on  direct  ex- 
amination that  deceased  stopped  on  the 
north-bound  track  and  the  car  slowed  up,  and 
then  tbe  car  started  ahead  again  before  de- 
ceased attempted  to  cross.  Examined  by 
the  court,  the  motorman  testified  further  as 
follows:  "Q.  You  say  that  this  man  that 
was  crossing  the  street  stopped  and  looked 
at  you?  A.  Yes,  sir.  Q.  Where  was  he  when 
he  stopped  and  looked  at  you?  A.  He  was  on 
tbe  rail.  Q.  On  what  rail?  A.  I  was  on  two 
over  here,  and  be  was  on  this  third  one  [in- 
dicating]. Q.  He  was  on  tbe  rail  of  the 
north-bound  track  thait  was  nearest  to  your* 
track?  A.  Nearest  to  my  car;  yes,  sir.  Q. 
And  tben  what  did  he  or  yon  do  next?  A. 
What  did  he  do  next  after  he  stood?  Q.  Or 
what  did  you  do — what  next  happened?  A. 
When  I  seen  him  stand,  tben  I  started.  I 
was  winding  the  brake  when  he  was  crossing, 
and  I  saw  be  was  standing,  and  I  thought  it 
would  be  all  right  Q.  When  you  saw  him 
stand,  what  did  you  do?  A.  Then  I  started 
to  feed  the  car  up  again.  I  thought  he  would 
stand  there.  Q.  Yon  mean  you  gave  it  more 
speed?  A.  More  power.  I  had  shut  off  en- 
tirely at  that  time,  and  when  I  seen  bim 
standing,  I  fed  the  car  up.  Q.  As  you  gave 
the  car  more  speed  and  went  on,  what  did  be 
do?  A.  He  stepped  right  in  front  of  me.  He 
made  about  two  or  three  steps,  right  In  the 
middle.  Q.  And  where  did  be  get  to?  A. 
He  got  right  in  the  middle  of  the  car,  right 
in  tbe  middle  of  the  fender."  Tracy  also 
modified  bis  testimony  on  cross-examination: 
"Q.  You  saw  bIm  stop  for  one  car  to  pass? 
A.  Yes,  sir.  Q.  And  then  what  else?  A. 
Well,  he  kind  of  stopped,  and  then  the  motor- 
man  slacked  up,  you  know,  and  he  started 
over  in  front  of  the  car.  Q.  As  he  was  com- 
ing over  the  car  that  hit  him  stopped,  did  it? 
A.  It  didn't  exactly  stop.  It  slacked  up.  Q. 
Slacked  up?  A.  Yes,  sir.  Q.  Slacked  up 
right  there,  and  then  the  man  went  on?  A. 
Yes,  sir.  Q.  And  then  the  car  hit  him?  A. 
Yes,  sir." 

From  this  testimony  it  is  a  fair  inference 
that  deceased,  led  by  the  action  of  the  motor- 
man  in  slackening  speed  to  believe  that  be 
was  to  be  allowed  to  cross,  attempted  to  do 
so  before  speed  was  again  put  on.  It  was 
for  the  Jury  to  say  which  version  they  be- 
lieved. Hayward  v.  North  Jersey  S.  R.  Co., 
74  N.  3.  Law,  678,  65  Atl.  737,  8  I*  R.  A.  (N. 
S.)  1062.  But,  even  if  deceased  did  not  start 
until  just  after  the  power  was  applied,  the 
court  would  not  be  Justified  in  nonsuiting  for 
contributory  negligence.  We  are  unable  to 
distinguish  the  case  in  this  aspect,  either  in 
principle  or  in  material  facts,  from  Van  Cott 
V.  North  Jersey  Street  Railway  Co.,  72  N. 
J.  Law,  229,  62  Atl.  407,  decided  by  this  court, 
in  which  it  appeared  that  plaintiff  stopped 


at  the  sounding  of  the  bell,  tbe  car  slackened 
and  then  increased  its  speed,  and  plaintiff 
then  started  forward  again.  Plaintiff  was  a 
minor,  but  this  fact  is  not  adverted  to  inr 
the  opinion  as  bearing  on  the  question  of 
contributory  negligence.  A  similar  state  of 
facts,  except  that  plaintifF  was  driving  a 
horse  and  wagon,  was  considered  in  Wein- 
berger V.  North  Jersey  Street  Railway  Co.,  73 
N.  J.  Law,  694,  64  Atl.  1059,  also  decided  in 
this  court,  in  which  the  Van  Cott  Case  was 
cited  and  approved.  We  think  tbe  evidence 
above  quoted  justified  tbe  jury  in  drawing 
Inferences  similar  to  those  stated  in  the  opin- 
ion in  the  Van  Cott  Case,  pages  230,  231,  of 
72  N.  J.  Law,  pages  407,  408,  of  62  Atl.,  and 
that  the  negligence  of  the  motorman  and  of 
the  deceased  were  both  questions  for  the 
jury.  In  that  case,  as  in  this,  the  evidence 
to  support  the  witnesses  came  into  tbe  case 
after  a  motion  to  nonsuit ;  and  the  rule  there 
applied  is  applicable  here.  Bostwlck  v.  Wil- 
lett,  72  N.  J.  Law,  21,  60  AU.  39& 

The  fact,  if  it  was  a  fact,  that  the  north- 
bound car  bad  not  passed  at  the  time  of  tbe 
accident,  would  make  no  difference  in  this  re- 
sult. If  it  was  approaching,  it  was  still  too 
far  away  to  require  any  Inference  of  negli- 
gence in  law  to  be  drawn  from  tbe  act  of 
deceased  in  standing  on  tbe  track  in  front 
of  It;  for,  according  to  the  motorman'a  tes- 
timony, tbe  fenders  of  tbe  two  cars  were  to- 
gether when  he  stopped,  and  all  tbe  proof 
showed  that  the  car 'bad  gone  from  tb^  First 
Church  crossing  where  tbe  accident  occurred 
to  a  point  in  front  of  a  restaurant,  some  75 
to  100  feet  away,  before  stopping,  and  at  tbe 
time  of  the  accident  the  north-bound  car 
must  have  been  much  further  away. 

The  case  was  submitted  to  the  jury  nnder 
general  instructions  appropriate  to  this  state 
of  facts.  This  submission  under  the  circtun- 
stances  was  proper. 

The  judgment  of  the  Supreme  Court  revers- 
ing that  of  the  circuit  court  will  be  revers- 
ed, and  the  judgment  of  the  circuit  court  af- 
firmed. 


(78  N.  J.  L.  M) 
ARBUCKLB  ▼.  KELLY,  Sheriff,  et  al. 
(Supreme  Court  of  New  Jersey.    July  8,  1909.) 

Pbisoks   (i  7*)— Heao    Keepeb  of   Coiivoif 

Jail— Dismissal. 

The  head  keeper  of  the  common  Jail  of 
Hudson  county  holds  his  position  under  tbe 
sheriff,  and  not  under  the  government  of  the 
county,  and  his  position  is  not  protected  by 
Act  March  27,  1907  (P.  L.  p.  37). 

lEd.  Note.— For  other  cases,  see  Prisons,  Dec. 
dU.  i  7.*] 

(Syllabus  by  the  Court.) 

Rule  to  show  cause,  on  the  relation  of 
John  M.  Arbuckle,  why  writ  of  mandamus 
should  not  issue  to  James  J.  Kelly,  Sheriff, 
and  the  Board  of  Chosen  Freeholders,  of 
the  County  of  Hudson.    Writ  refused. 
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Argned  February  term,  1900,  before 
KKED,  TRENCHARD,  and  MINTURN,  JJ. 

MeloBb  &  Morton,  for  relator.  John  Grif- 
fin, for  defendants. 

REED,  J.  The  relator,  John  M.  Arbuekle, 
on  Angnist  15, 1906,  tvas  appointed  head  keep- 
er of  the  county  jail  of  Hudson  county  by 
farmer  Sherift  John  C.  Kaiser,  and  his  sal- 
ary was  approved  by  the  board  of  chosen 
freeholders  of  Hudson  county  under  section 
4  of  the  act  placing  sheriffs  on  a  salary  (Act 
Feb.  21,  1905  [P.  L.  p.  191).  Upon  the  ex- 
piration of  SherlfT  Kaiser's  term,  he  was 
succeeded  by  James  B.  Kelly.  Sheriff  Kelly 
failed  to  reappoint  Arbuekle  to  his  position 
of  bead  keeper,  and  has  entirely  Ignored  him 
in  connection  with  that  position.  Mr.  Ar- 
buekle claims  that  he  is  protected  in  the  po- 
sition to  which  he  was  appointed  by  Sheriff 
Kaiser  by  Act  March  27,  1907  (P.  Il  p.  37), 
and  seeks  in  this  proceeding  to  compel  a 
restoration  or  rec(^:nltlon  by  the  sheriff  and 
board  of  chosen  freeholders  as  still  the  head 
keeper  of  the  common  jail. 

The  act  of  1907  enacts  that:  "No  person 
now  holding  a  position  or  office  under  the 
government  •  •  •  of  any  county,  city, 
town,  township  or  other  municipality  of  this 
state,  or  who  may  be  appointed  to  any  such 
position,  whose  term  of  office  Is  not  now  fix- 
ed by  law,  and  receiving  a  salary  from  such 
county,  city,  town,  township  or  other  mu- 
nicipality, who  is  a  soldier,  sailor  or  marine, 
who  has  served  In  any  war  of  the  United 
States  and  has  been  honorably  discharged 
from  the  United  States  service,  shall  be  re- 
moved from  such  position  or  office  except  for 
good  cause  shown  after  a  fair  and  Impartial 
hearing."  It  is  admitted  that  Mr.  Arbuekle 
served  as  a  soldier  in  the  Spanish-American 
War,  and  was  honorably  discharged  from 
the  federal  service,  and  so  far  Is  entitled  to 
the  benefits  of  the  act  of  1907.  The  question 
Is  whether  he  held  a  position  or  office  under 
the  government  of  the  county  of  Hudson,  in 
the  state  of  New  Jersey,  the  term  of  which 
was  not  fixed  by  law. 

I  think  it  cannot  be  doubted  that,  under 
the  fee  system  which  prevailed  before  sher- 
iffs were  put  upon  a  salary,  the  keepers  of 
the  common  jails  appointed  by  the  sheriffs 
were  not  persons  holding  positions  under 
the  board  of  chosen  freeholders,  or  under 
the  government  of  any  municipality.  The 
sheriff  Is  a  constitutional  officer,  and  to  his 
office  Is  attached  all  the  substantial  powers, 
duties,  and  functions  which  appertained  to 
that  office  before  the  adoption  of  our  Con- 
stitution. Virtue  V.  Freeholders  of  Essex, 
67  N.  J.  Law,  139-144.  50  Atl.  860.  Not 
only  was  the  sheriff  at  common  law  the  cus- 
todian of  the  common  jail,  but  upon  him 
rested  the  duty  and  the  power  of  employing 
the  keeper  or  keepers  of  such  jail.  He  must 
appoint  an  underkeeper,  who  is  called  a  jail- 


er, for  whose  conduct  in  ofllce  the  sheriff 
must  answer.  Bums,  Jus.  11,  315.  This 
Jailer  he  may  discharge  at  his  pleasure,  and. 
If  the  jailer  refuse  to  surrender  up  or  quit 
possession,  the  sheriff  may  take  him  out  by 
force,  as  be  may  a  private  person.  Bac.  Abr. 
Iv,  444.  Because  the  sheriff  was  to  put  In 
such  ke^)er,  for  whose  acts  he  should  an- 
swer, and  the  jail  being  put  in  his  custody, 
the  sheriff  was  answerable  for  the  escapes, 
where  the  jail  belonged  to  him.  Rex  v.  Fell, 
12  Mod.  226.  So  it  seems  clear  that  the  head 
keeper  of  a  common  jail,  appointed  by  the 
sheriff,  held  his  position  under  the  sheriff, 
and  not  under  the  government  of  the  county. 

Nor  was  this  relation  between  the  sheriff 
and  such  appointee  changed  by  Salary  Act 
Feb.  21,  1905  (P.  L.  p.  18).  The  only  change 
made  by  that  act  was  that,  instead  of  the 
sheriff  being  paid  for  his  services  by  statu-' 
tory  fees  paid  to  him  for  each  service,  these 
fees  were  turned  over  by  him  to  the  county, 
and  the  county  became  his  paymaster.  The 
sheriff  was  still,  in  the  language  of  section  4 
of  the  act  of  1905,  to  select  and  employ  the 
necessary  deputies  and  assistants  for  his 
office,  and  the  county  was  to  pay  them  such 
compensation  as  It  approved.  The  appoint- 
ment of  head  keeper  still  rested  with  the 
sheriff.  The  Legislature  never  intended  by 
the  act  of  1906  that  the  sheriff  should  be  re- 
sponsible for  the  conduct  of  any  servant  not 
of  his  own  selection.  After,  as  before,  the 
passage  of  the  act  of  1905,  the  keeper  of  the 
common  jail  was  the  appointee  of  the  sher- 
iff, and  did  not  hold  his  position  under  the 
board  of  chosen  freeholders. 

The  case  of  Cavenaugh  v.  Freeholders  of 
Essex,  58  N.  J.  Law,  531,  33  Atl.  943,  Is  not 
controlling.  That  case  was  decided  upon  the 
assumption  that  the  board  of  chosen  free- 
holders of  Bssex  was  the  custodian  of  the 
jail,  and  that  Cavenaugh  was  Its  appointee. 
The  decision  of  Virtue  v.  Freeholders  of  Es- 
sex, supra,  destroyed  the  foundation  upon 
which  the  result  3i  the  Cavenaugh  Case  was 
reached,  and  the  latter  case  is  not  applica- 
ble. 

I  am  therefore  of  the  opinion  that  the  act 
of  1907  Is  not  applicable  to  the  situation  pre- 
sented by  the  testimony  taken  upon  the  rule 
to  show  cause. 

The  allowance  of  the  writ  prayed  for 
should  be  refused. 


(77  N.  J.  L.  G76) 
ESSEX  COUNTY   PARK  COMMISSION  v. 
TOWN  OF  WEST  ORANGE  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Taxation  (S  173*)— Public  Lards— Stat- 
utory Provisions. 

The  supplement  to  the  general  tax  act  of 
April  8,  1903  (P.  L.  p.  394),  approved  April  20, 
1906  (P.  L.  p.  273).  deals  with  taxation,  and 
in    terms    imposes    taxes    upon    certain    public 
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lands,  and  mnst  b«  considered  as  imposing  a 
tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  173.*] 

2.  Taxation   (f  42»)— CLASsmoATioii— Stat- 

UTORT     PBOVISIONS. 

The  supplement  to  the  tax  act  (Act-  April 
20,  1906  [P.  L.  p.  273D  attempts  to  classify 
lands  of  counties  and  taxing  districts  for  the 
purpose  of  taxation  by  reference  to  the  loca- 
tion of  such  lands.  Held,  that  such  classifica- 
tion is  in  contravention  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  90;   Dec  Dig.  {  42.*] 

3.  Statutes  ({  95*)- Genxkai.  and  .  Spioiai. 
Acts. 

The  supplement  to  the  tax  act  (Act  April 
20,  1906  [P.  L.  p.  273]),  in  attempting  to 
classify  the  lands  of  counties  and  taxing  dis- 
tricts devoted  to  public  use,  lias  not  Included 
in  the  class  thereby  created  all  the  members  of 
•nch  class,  hence  la  not  a  general  law,  and  is 
unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  lOU;    Dec.  Dig.  {  95.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Essex  County  Park  Commis- 
sion against  the  Town  of  West  Orange  and 
the  Board  of  Equalization  of  taxes  of  New 
Jersey.  Judgment  for  defendants  (73  N.  J. 
Law,  376,  67  AtL  1065)  and  plaintiff  brings 
error.    Beversed. 

Alonzo  Church,  for  plaintiff  in  error.  Sim- 
eon H.  RoIUnson,  for  defendants  in  error. 

VQORHEES.  J.  The  writ  of  error  In  this 
case  runs  to  the  Supreme  Court,  and  is  prose- 
cuted to  test  the  constitutionality  of  a  sup- 
plement to  the  general  tax  act  of  April  8, 
1803  (P.  L.  p.  394),  approved  April  20,  1906 
(P.  Ii.  p.  273),  which  enacts:  "AH  lands  the 
property  of  any  county,  and  all  lands  the 
property  of  any  taxing  district,  which  are 
situated  within  the  limits  of  any  other  tax- 
ing district,  shall  l>e  subject  to  taxation  by 
the  taxing  district  within  which  ^uch  lands 
are  situated  at  the  true  value  of  such  lands 
without  regard  to  any  buildings  or  other  im- 
provements on  such  lands,  notwllhstaudlng 
any  exemption  provided  for  in  the  act  to 
which  this  Is  a  supplement."  The  Supreme 
Ck>urt  in  Its  opinion  eported  in  75  N.  J.  Lew, 
376,  67  Atl.  1065,  upholding  the  act,  has  set 
out  in  detail  the  facts  of  the  case  and  history 
Of  the  litigation,  so  as  to  render  it  unneces- 
sary to  recount  them  here. 

This  oonrt  is  unwilling  to  anstaiu  the  act 
upon  the  .dea.  Intimated  in  that  opinion,  that 
a  tax  strictly  speaking  may  not  be  Jivolved, 
but  that  in  substance  this  law  provides  a 
method  of  enforced  contribution  exacted  by 
the  state  from  one  public  agency  toward  the 
support  of  another  public  agency,  req^irlng 
public  moneys  to  be  taken  from  one  public 
agent  and  paid  to  another.  It  may  well  be 
doubted  whether  the  Legislature  has  such 
power.  The  enactment,  which  la  a  supple- 
ment to  the  tax  act,  deals  with  taxation,  and 


In  terms  imposes  taxes  upon  certain  public 
lands.  The  law,  therefore,  regards  It  as  a 
tax,  and  it  must  be  so  dealt  with. 

The  original  act  of  1903  provides  that  "the 
property  •  •  •  of  the  state  of  New  Jer- 
sey and  of  the  respective  counties,  school 
districts  and  taxing  districts,  when  used  for 
public  purposes,"  shall  be  exempt  from  tax- 
ation. Act  April  8,  1903  (P.  L.  p.  304,  |  3). 
Such  an  exemption  is  Justified  having  regard 
to  the  use  to  which  the  property  is  put,  and 
is  not  violative  of  article  4,  {  7,  par.  12,  oC 
the  Constitution,  which  directs  that  "prop- 
erty shall  be  assessed  under  general  laws  by 
uniform  rules,"  for  property  may  be  classified 
in  respect  to  its  use,  and  a  law  based  upon 
such  classification  will  be  general.  State 
Board  v.  Central  R.  R.  Co..  48  N.  J.  Law.  146, 
4  AU.  678;  Tippett  v.  McGrath,  Col.,  70  N.  J. 
Law,  110,  66  AU.  134,  afllrmed  71  N.  J.  Law, 
338,  69  Atl.  1118.  But  this  supplement  does 
not  provide  that  all  the  lands  of  these  public 
agencies  shall  be  taxed  and  thus  become  re- 
moved from  the  exemption  contained  in  the 
original  act  It  makes  the  lands  of  counties 
taxable,  and  all  lands  the  property  of  any 
taxing  district  which  are  situated  within  the 
limits  of  any  other  taxing  district 

The  supplement  In  question  is  aimed  to 
contract  the  exemptions  In  the  general  act 
by  bringing  back  Into  the  taxable  class  -er- 
taln  property  formerly  exempt  Whether  we 
deem  it  as  forming  a  subclass,  or  to  be  read 
with  the  original  act  as  a  single  enactment. 
Its  effect  is  to  subject  certain  property  own- 
ed by  municipal  corporations,  when  used  for 
public  purposes,  to  taxation,  while  other 
property  subjected  to  a  like  use  and  owner- 
ship is  exempted.  The  only  distinction  be- 
tween these  two  classes  is  location  of  the 
property  and  ownership.  The  latter  is  ap- 
plied to  county  property,  the  former  to  the 
property  of  certain  other  public  agencies. 
That  the  Legislature  should  select  the  prop- 
erty of  counties  for  taxation,  and  exempt  a 
part  of  the  property  of  other  municipal  cor- 
porations Identical  In  its  uses  with  that  of 
counties,  ts  arbitrary  classification. 

That  property  of  a  dass  may  be  exempted 
from  taxation  is  not  to  l>e  denied,  provided 
always  chat  the  classification  is  a  proper  one ; 
but  It  is  well  settled  that  all  memi)ers  of  a 
class  shall  be  Included  In  the  taxin«  act, 
whether  for  purpose  of  imposition  of  or  ex- 
emption from  taxation.  State  Board  v.  Cen- 
tral R.  K..  supra.  In  Trenton  Savings  Fund 
V.  Richards,  52  N.  J.  Law,  156,  18  AU.  582, 
Mr.  Justice  Dixon,  writing  for  the  Supreme 
Court  says:  "But  the  statute  does  not  ex- 
empt the  entire  mass;  it  remits  to  ordinary 
taxation  real  estate  purchased  under  fore- 
closure, and  hence  the  queeUon  Is  narrowed 
down  to  this,  whether  the  mass,  with  this  ex- 
ception, consUtutes  such  a  class.  I  can  find 
no  reason  for  an  affirmative  answer  to  this 
question.    No  substantial  ground  appears  for 


•for  otliar  cases  see  same  topic  and  lectlos  NUMBER  in  Deo.  &  Am.  Dig*.  1907  to  data,  4  Bqiortar  ladaxas 


Digitized  by 


Google 


K  W      ESSEX  COUNTY  PARK  COMMISSION  t.  TOWN  OP  WEST  ORANGE.        BIS 


discrimination  between  tbe  real  estate  par- 
chased  under  foreclosure  and  the  real  estate 
purchased  under  judgment  or  in  settlement 
of  debt  A  class  formed  upon  any  reasonable 
principle  to  embrace  tbe  latter  must  include 
the  former  also,  and  therefore  an  attempted 
exemption  of  the  one  without  the  other  in- 
fringes the  rule  which  permits  the  taxation 
and  exemption  of  property  by  classes  only. 
If  a  law  excludes  from  Its  operation  a  single 
member  of  a  ciass  which  It  otherwise  would 
affect,  It  will  be  Invalid.  Bray  v.  Hudson, 
50  N.  J.  liaw,  82,  11  Atl.  135 ;  Sisters  of  St 
Elizabeth  t.  Chatham,  51  N.  J.  Law,  89,  l(i 
Atl.  225."  The  constitutional  provision  would 
be  nugatory  If  this  were  not  so,  for  a  general 
tax  act  could,  by  exemptions  of  special  prop-^ 
erty  thereafter  provided  for  from  time  to 
time  by  supplementary  legislation,  be  narrow- 
ed until  it  also  became  special. 

The  question,  therefore,  arises  whether  a 
proper  classIQcation  has  be^n  created  by 
the  supplement  under  review,  and,  if  80, 
whether  into  such  class  have  been  gathered 
all  its  members.  By  it  all  county  property 
shall  be  taxed.  A  county  is  not  a  taxing 
district,  neither  is  a  school  district;  yet  the 
act  omits  from  tbe  lands  to  be  taxed  those 
owned  by  a  public  agency,  if  it  is  not  at  the 
same  time  either  a  county  or  taxing  district 
Thus  schoolhouses  belonging  to  a  school  dis- 
trict are  exempt  under  the  general  law.  But 
they  are  not  relegated  to  the  taxable  class 
by  the  supplement;  yet  they  are  property 
owned  by  a  public  agency,  used  for  public 
purposes,  and  do  not  differ  in  that  respect 
from  county  property.  Again,  a  portion  only 
of  the  property  of  taxing  districts  Is  made 
taxable,  depending  upon  the  accident  of  its 
location. 

If  the  property  is  situated  within  the  tax- 
ing district  levying  the  tax,  It  escapes  taxa- 
tion. If  its  location  be  without  such  tax- 
ing district,  it  is  to  be  taxed.  It  is  thus 
soaght  to  form  a  class  for  taxation  marked 
by  the  characteristic  of  location  merely. 

A  county  is  not  a  taxing  district,  but  it 
must  have  revenue  to  defray  the  cost  of  the 
governmental  acts  by  law  Imposed  upon  it. 
as  well  as  to  meet  any  state  tax  which  may 
be  levied.  .This  revenue  Is  raised  hy  taxa- 
tion in  the  taxing  districts,  and  by  section 
41  of  tbe  tax  act  of  1903  it  is  made  the  duty 
of  the  collectors  of  taxes  In  each  year,  out 
of  the  first  moneys  collected,  to  pay  to  the 
county  collector  the  state  and  county  taxes 
required  to  be  assessed  In  bis  taxing  district, 
and  tbe  county  collector  shall  pay  the  state 
taxes  which  he  shall  have  so  received  to  the 
State  Treasurer. 

An  illustration  of  the  practical  working  of 
the  amendatory  act  under  review  may  thus 
be  stated:  The  almshouse  of  a  city  is  locat- 
ed In  an  adjoining  township;  by  the  act  it 
is  made  taxable,  and  the  taxes  assessed 
against  It  when  collected  go  into  the  treasu- 
ry of  the  township.  Thereafter  a  portion  of 
these  art  paid  over  to  the  county,  and  reduce 
pro  tan  to  the  general  burdens  of  taxation  for 
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county  and  state  purposes  throughout  all 
the  taxing  districts  of  tiie  county  and  state. 
If,  however,  the  city  almshouse  Is  located 
within  the  confines  of  such  city,  it  escapes 
taxation,  and  does  not  contribute  pro  tanto 
to  relieve  the  general  burden  of  taxation 
throughout  the  county  and  state.  The  an- 
omaly of  this  situation  is  not  explained  by 
saying  that  it  would  be  useless  to  require  a 
city  to  pay  tax  on  Its  own  property  within 
its  borders,  because  it  would  immediately 
upon  payment  be  returned  Into  its  own 
treasury.  While  such  result  would  follow, 
It  would  be  true  only  as  to  the  mere  trans- 
mission of  the  money.  ~  A  part  of  the  money 
so  repaid  would  merely  pass  through  the 
hands  of  the  city's  taxing  office  on  its  way 
to  the  county  treasury  to  be  used  for  coun- 
ty and  state  purposes,  and  would  In  no  sense 
become  the  funds  of  the  city. 

It  will  thus  be  seen  that  the  classification 
of  the  property  of  the  taxing  districts  has 
for  its  basis  tbe  location  of  the  property.  It 
is  not  differentiated  by  its  use  or  by  chara^ 
teristics  possessed  by  it 

To  form  a  class  with  reference  to  tbe  acci- 
dent of  tbe  location  of  the  property  is  to 
ignore  the  fact  that  differences  In  the  amount 
of  ratables  in  every  taxing  district  make  dif- 
ferences in  the  amounts  assessed  for  town- 
ship, county,  and  state  taxes.  Whether  all 
property  similarly  used  and  possessing  the 
same  characteristics  Is  Included  in  the  rata- 
bles should  be  the  test  of  tbe  generality  of 
the  law.  An  Instance  of  the  vicious  effect 
of  the  act  sub  Judice  may  be  cited:  The 
city  of  Newark  would  be  taxable  <  n  its  wa- 
terworks in  BellviUe,  but  it  would  not  be 
taxable  on  Its  city  hall  and  schoolhouses  and 
various  other  pubUc  appliances  within  the 
city  of  Newark.  The  result  would  be  to  add 
to  the  proportion  which  BellvIIle  would  have 
to  pay  of  the  county  and  state  tax  by  Includ- 
ing in  BellviUe's  ratables  property  which 
was  not  distinguished  from  the  city  hall  and 
the  parks,  firehouses,  and  sclioulhouses  in 
Newark  except  by  the  mere  accident  of  loca- 
tion. 

Classification  according  to  the  location  of 
the  property  is  not  a  classification  according 
to  any  feature  inherent  in  the  property  itself, 
but  with  reference  entirely  to  chance  of  loca- 
tion, a  circumstance  quite  as  disconnected 
with  the  characteristics  of  the  property  itself 
as  is  its  ownership,  which  was  condemned  as 
a  distinguishing  mark  in  Tippett  v.  McOrath, 
'Col.,  supra.  If,  however,  the  class  thus  erect- 
ed could  be  approved,  yet  the  law  is  viciona, 
because,  as  already  stated,  all  of  the  mem- 
bers of  such  class  have  not  been  included, 
and  thus  it  lacks  generality. 

For  these  reasons,  the  act  must  be  held  to 
be  In  contravention  of  the  organic  law,  and 
the  judgment  of  the  Supreme  Court  must  be 
reversed. 

The  views  above  expressed  render  it  un- 
necessary to  consider  the  questlous  presented 
by  other  errors  assigned. 
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GARCIA  et  al.  ▼.  FOSTER. 

(Coort  of  BrrotB  and  App«ala  of  New  Jersey. 
June  14,  1009.) 

Appbai.  and  Error  ({  870*)— Review— Judg- 
ment ON   Demubbeb. 

A  Judgment  for  defendants  on  demurrer. 
baTing  been  followed  by  the  entry  of  a  rule 
to  plead  over,  la  not  brought  up  by  plaintiff's 
writ  of  error  to  the  final  Judgment,  and  does 
not  militate  against  the  suing  out  of  such  writ. 
[Ed.  Note. — i''or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3507 ;   Dec.  Dig.  {  870.*] 

Error  to  Supreme  Court 

Action  by  Jessie  H.  Foster,  ezecntrix, 
against  Mlr»hn*>l  Oarcla  and  others.  Ther*- 
was  a  Judgment  In  favor  of  defendants,  and 
pUiutlU  Ui'xu^s  error.    AllirmeU. 

John  H.  Backes,  for  plaintiff  in  error. 
Vreeland,  King,  Wilson  &  Llndabury,  for  de- 
fendants In  error. 

PER  CURIAM.  This  writ  of  error  brings 
np  the  final  Judgment  of  the  Supreme  Court. 
The  questions  raised  are  the  same  as  those 
that  were  decided  by  the  Supreme  Court 
upon  a  demurrer  to  pleas.  Simons  v.  Fors- 
ter,  73  N.  J.  Law,  338,  63  Atl.  858.  For  the 
reasons  stated  in  that  opinion  by  Cbtef  Jus- 
tice Oummere,  the  Judgment  in  the  present 
case  is  affirmed.  The  Judgment  for  defend- 
ants upon  demurrer,  having  been  followed 
by  the  entry  of  a  rule  to  plead  over.  Is  not 
brought  up  by  the  plaintiff's  writ  of  error 
to  the  final  Judgment,  and  does  not  militate 
against  the  suing  out  of  such  writ 


(7S  N.  J.  B.  6S9) 

BA8SKTT  T.   UNITED   STATES   CAST 
IRON  PIPE  &  FOUNDRY  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1900.) 

CoBPOBATiONS  a  166*)— Dividends— Pbeteb- 

BBD  Stock. 

Where  preferred  stock  of  a  corporation  was 
entitled  to  noncumalative  dividends  not  exceed- 
ing 7  per  cent,  per  annum,  payable  out  of  any 
snrplns  net  profits,  and  the  common  stock  was 
entitled  to  dividends  out  of  the  surplus  net 
profits  remaining  after  payment  of  the  dividends 
on  the  preferred  stock,  and  the  corporation  ac- 
cnmulated  a  reserve  fund,  part  of  which  was 
obtained  by  scaling  down  dividends  which  would 
otherwise  have  been  paid  on  the  preferred  stock, 
the  reserve  fnnd  in  so  far  as  it  was  composed 
of  funds  which  would  have  been  paid  as  divi- 
dends on  the  preferred  stock,  bad  it  not  been 
reserved,  could  be  used  to  pay  subsequent  divi- 
dends on  that  stock,  though  the  portion  of  the 
reserve  which  would  otherwise  have  gone  to 
common  stockholders  could  not  be  so  used. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  ||  5S1,  682;  Dec  Dig.  { 
156.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  Frank  Bassett  against  the  United 
States  Cast  Iron  Pipe  &  Foundry  Company. 
From  a  decree  for  defendant  (70  Atl.  929), 
complainant  appeals.     Affirmed. 


Pitney,  Hardin  ft  Skinner,  for  appellant 
Llndabury,  Depue  &  Faulks,  for  respondent 

GUMMERB,  O.  J.  The  contest  in  tblfl 
case  is  over  the  right  of  the  board  of  direct- 
ors of  the  defendant  company  to  declare  a 
dividend  on  Its  preferred  stock  out  of  a  fnnd 
known  as  "Reserve  for  additional  working 
capital."  By  the  defendant's  certificate  of 
incorporation,  its  preferred  stock  is  entitled 
to  noncumulatlve  dividends  not  exceeding  7 
per  cent  per  annum,  payable  out  of  any 
and  all  surplus  net  profits;  and  the  common 
stock  Is  entitled  to  dividends  out  of  the  sur- 
plus net  profits  remaining  after  payment  of 
the  dividends  on  the  preferred  stock.  The 
fund  known  as  "Reserve  for  additional  work- 
ing capital"  amounts  to  ^,459,896,  and  waa 
accumulated  from  the  surplus  net  profits  for 
the  years  1900,  1902,  1903,  1904,  and  1906. 
Of  this  amount  $1,593,750  was  obtained  bj 
scaling  down  the  dividends  on  the  prefer- 
red stock  below  7  per  cent  in  four  of  these 
years. 

The  complainant  is  a  holder  of  common 
stock  of  the  defendant  company.  His  con- 
tention in  the  court  below  and  here,  was, 
and  Is,  that  the  dividends  on  preferred  stock 
for  any  fiscal  year  must  be  paid  out  of  the 
profits  made  during  that  year;  that  the  prof- 
its of  any  given  year  which  are  not  distrib- 
uted in  dividends  declared  in  that  year  be- 
long to  the  common  stockholders,  and  when 
distributed  must  be  paid  to  them  to  the  ex- 
clusion of  the  holders  of  preferred  stock. 
The  defendant's  claim  is  that  it  may  pay 
dividends  on  its  preferred  stock  out  of  any 
and  all  surplus  net  profits,  without  regard 
to  the  period  during  which  they  were  earn- 
ed. The  learned  vice  chancellor  who  beard 
the  cause  adopts  in  bis  opinion  the  conten- 
tion of  the  defendant  upon  ^hls  point 

It  seems  to  us  that  neither  the  contentiMi 
of  the  complainant  nor  that  of  the  defend- 
ant Is  altogether  sound.  On  the  one  band, 
the  corporation  has  no  right  to  accumulate  a 
reserve  fund  from  earnings  which  would 
otherwise  I>e  paid  out  as  dividends  to  the 
holders  of  common  stock,  and  afterward  nse 
it  to  pay  dividends  to  the  preferred  stock- 
holders, when  the  net  profits  of  the  year  for 
which  the  dividend  is  declared  are  not  sof- 
ficlent  for  that  purpose.  On  the  other  band, 
when  the  reserve  fund  is  accumulated,  in 
whole  or  in  part,  by  the  cutting  down  of 
dividends  which  would  otherwise  have  been 
paid  to  preferred  stockholders,  that  fund,  so 
far  as  it  represents  moneys  so  retained,  ia 
available  for  the  payment  of  subsequent  div- 
idends upon  the  preferred  stock.  To  yield  to 
the  contention  of  the  complainant  would  be 
to  permit  the  directors  of  the  corporatitm  to 
defraud  the  preferred  for  the  benefit  of  the 
common  stockholders;  while  to  sanction  the 
claim  of  the  defendant  would  be  to  put  it 
in  the  power  of  the  directors  to  defraud  the 
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common  for  tbe  benefit  of  the  preferred 
stockholders.  The  dividend  which  tbe  de- 
fendant proposes  to  pay  to  its  preferred 
stockholders,  and  the  payment  of  which  the 
complainant  seeks  to  enjoin,  amounts  to 
$218,750.  The  fund  out  of  which  It  Is  pro- 
posed to  pay  it  contains  over  $1,000,000, 
which  would  have  been  heretofore  paid  in 
llridends  to  tbe  preferred  stockholders  had 
not  the  directors  of  the  company  considered 
It  wise  to  accumulate  the  fund  as  a  reserve. 
So  far  as  that  fund  is  made  np  from  mon- 
eys which  would  otherwise  have  been  paid 
to  the  preferred  stockholders,  we  concur  In 
the  conclusion  of  the  vice  chancellor  that  It 
fa  available  for  the  purpose  of  paying  the 
dividend  which  is  the  subject-matter  of  this 
controversy 

Except  to  the  extent  Indicated,  we  are  In 
entire  accord  with  tbe  Tlews  contained  in 
the  opinion  of  tbe  learned  vice  chancellor, 
and  conclude  that  the  decree  under  review 
must  be  affirmed. 


(S  N.  J.  U  506) 

CAMPBELIi,  MORREI/Ii  ft  CO.  T.  LB- 

HOCKT. 

(Coart  of  EmiB  and  Appeals  of  New  Jersey. 

June  14,  1900.) 

Mechanics'    Likns   ({    127*)— Filing   Gon- 
TBACT  AND  Specifications. 

A  materialman  is  entitled  to  the  benefit  of 
the  third  section  of  the  mechanic's  lien  law 
(Act  June  14,  1898  [P.  ti.  p.  5381),  when  the 
contract,  together  with  the  specifications  ac- 
companying the  same,  by  virtue  of  which  the 
building  la  erected,  is  filed  in  tbe  office  of  the 
county  clerk  In  pursuance  of  section  2  of  that 
act  It  is  not  necessary  that  the  plani^  accom- 
panying the  contract  be  filed. 
JiKd.  Note.— For  other  coses,  see  Mechanics' 
ens,  Dec  Dig.  {  127.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Campbell,  Morrell  ft  Co.  against 
Jos^h  Lieho<-ky.  Judgment  for  plaintiffs,  de- 
fendant brings  error.    Affirmed. 

See,  also,  71  Atl.  694. 

WUllaiti  W.  Watson  and  Robert  R.  Wat- 
son, for  plointifF  In  error.  Whitehead  & 
Moore^  for  defendants  in  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  up  for  review  a  judgment  to  the  So- 
preme  Court  In  favor  of  Campbell,  Slorrell 
ft  Co.,  tbe  plaintiffs  below.  The  case  was 
tried  at  the  Passaic  drcnit  before  the  Judge 
without  a  Jury,  upon  an  agreed  state  of 
facts.  The  material  facts  were  these:  On 
Jnly  6,  1905,  tbe  defendant,  Lehocky,  enter- 
ed into  a  contract  with  the  firm  of  Scarnecki 
ft  Bros,  for  the  mason  work  of  a  new  build- 
ing of  tbe  defendant  at  Passaic  The  con- 
sideration of  the  contract  to  be  paid  by  the 
defendant  was  the  sum  of  $5,019,  payable 
in  Installments  at  certain  intervals  during 
the  progress  of  the  work.    On  July  7,  1905, 


tbe  contract,  and  the  spectflcatlons  accom> 
panying  the  same,  were  filed  In  the  office 
of  the  clerk  of  the  county  of  Passaic  before 
any  work  was  done  or  materials  furnished 
for  the  building.  Tbe  plans  for  the  mason 
work,  however,  were  not  filed  with  the  con- 
tract. The  plaintiffs  furnished  building  ma- 
terials to  Scarnecki  ft  Bros.,  to  be  used  by 
them  in  doing  the  mason  work  upon  tbe  de- 
fendant's building,  of  tbe  price  and  value  of 
$409.38,  and  the  materials  so  furnished  were 
used  In  the  defendant's  building.  Scarnecki 
&  Bros,  having  failed  to  pay  for  the  materi- 
als upon  demand,  the  plaintiffs  served  a  stop 
notice  on  the  defendant  under  the  third  sec- 
tion of  tbe  mechanic's  lien  law  (Act  June 
14,  1898  [P.  U  p.  638]).  At  tbe  time  of  the 
service  of  the  notice,  tbe  contract  was  still 
uncompleted,  and  tbe  defendant  bad  In  hia 
hands  a  balance  more  than  sufficient  to  pay 
the  amount  of  the  plaintiffs'  bill.  Notwith- 
standing this  fact,  the  defendant  paid  over 
all  the  moneys  due  upon  tbe  contract  to 
Scarnecki  &  Bros.  Tbe  trial  Judge  gave 
Judgment  for  tbe  plaintiffs  below. 

The  only  question  raised  by  the  assign- 
ments of  error  of  the  defendant  is  wheth- 
er, under  this  state  of  facts,  tbe  plaintiffs 
below  were  entitled  to  tbe  benefit  of  tbe 
third  section  of  tbe  mechanic's  lien  law 
(Act  June  14,  1898  [P.  L.  p.  538)).  Tbe  con- 
tention of  the  defendant  is  that,  where  tbe 
contract  is  accompanied  with  plans  and  spec- 
ifications, the  statute  requires  not  only  tbe 
contract,  but  also  the  plans  and  specifica- 
tions, to  be  filed,  in  order  to  protect  the 
building  against  liens  of  mechanics  and  ma- 
terialmen; that  the  benefit  of  the  third  sec* 
tlon  of  the  lien  law  cannot  be  acquired  ex- 
cept by  materialmea  and  mechanics  who 
cannot  acquire  a  lien  upon  tbe  building; 
that,  through  failure  to  file  the  plans  with 
the  contract  and  specifications,  tbe  building 
remains  subject  to  lien  on  tbe  part  of  the 
plaintiffs,  and  therefore  the  remedy  of  the 
third  section  Is  not  conferred  upon  them. 

The  second  section  of  the  mechanic's  lien 
law  (Act  June  14,  1898  [P.  L.  p.  538])  pro- 
vides that  whenever  any  building  shall  be 
erected  by  contract  In  writing,  such  building; 
and  the  land  whereon  it  stands,  shall  be  lia- 
ble to  tbe  contractor  alone  for  work  done  or 
materials  furnished  In  pursuance*  of  such  con- 
tract, "provided,  said  contract,  or  duplicate 
thereof,  together  with  the  specifications  ac- 
companying the  same,  or  a  copy  or  copies 
thereof,  be  filed  In  tbe  office  of  tbe  clerk  of 
the  county  In  which  such  building  Is  situate 
before  such  work  done  or  materials  furnish- 
ed." This  section  is  an  exact  reproduction 
of  an  amendment  to  the  second  section  of  the 
mechanic's  lien  act  of  1874  (Rev.  St  1874, 
p.  448),  which  amendment  was  approved 
March  14,  1895  (P.  L.  p.  313 ;  2  Oen.  St  1805, 
p.  2073).  Prior  to  tbe  amendment  of  1895  tbe 
corresponding  section  of  the  mechanic's  lien 
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act  of  1853  (Mzon  Dig.  p.  487)  and  of  the 
act  of  1874  (Rev,  St  1874,  p.  448)  contained 
no  provision  that  the  speclflcations  accom- 
panying the  contract  should  bt  filed.  The 
sole  office  of  the  amendment  of  1895  was  to 
add  the  words  "together  with  the  specifica- 
tions accompanying  the  same."  Construing 
this  section  as  it  stood  prior  to  the  amend- 
ment of  1895,  oor  courts  held  that  when  the 
contract  covered  all  the  work  to  be  done,  and 
all  the  material  to  be  furnished,  It  was  not 
necessary  to  file  the  plans  and  specifications. 
Ayres  v.  Revere,  26  N.  J.  Law,  474 ;  Babbitt 
T.  Condon,  27  N.  3.  Law,  154;  Budd  v. 
Lucky,  28  N.  J.  Law,  484;  Pimlott  v.  Hall, 
55  N.  3.  Law,  192,  26  Atl.  94;  La  Foncherle 
V.  Knutzen,  68  N.  J.  Law,  234,  83  Atl.  203: 
Freedman  v.  Sandknop,  63  N.  J.  Eq.  243,  8: 
Atl.  232. 

The  doubtful  soundness  of  this  construc- 
tion of  the  statute  seems  more  than  once  to 
have  been  Intimated,  but,  since  the  declslou 
of  Ayres  v.  Revere,  supra,  it  was  always 
fallowed  as  being  settled  law.  The  doubt 
suggested  in  Judicial  opinions,  however, 
doubtless  led  the  Legislature  In  1895  to 
change  the  provision  with  relation  to' the  fil- 
ing of  the  contract  by  adding  the  words  "to- 
gether with  the  specifications  accompanying 
the  same."  The  fact  that  In  making  this 
amendment  the  lawmakers  did  not  add  also 
the  word  "plans"  Is,  we  think,  conclusive 
against  the  soundness  of  the  contention  of 
the  plaintiff  In  error.  "Incluslo  nnina  est  ex- 
dusio  alterlus."  When  the  Legislature  at 
the  time  of  the  amendment  of  1895,  with 
knowledge  that  the  scope  of  the  provision  re- 
lating to  filing  was  considered  doubtful  by 
the  courts,  added  only  the  word  "specifica- 
tions," It  seems  plain  that  they  Intended  to 
require  that  only  the  contract  with  the  spec- 
ifications should  l>e  filed,  and  not  the  plans. 

The  .resnlt  is  that  the  Judgment  of  the 
court  below  Is  affirmed. 


MATER  V.  ROCHE  et  al. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

Appeal  and  Erbob  (J  793*)— Wbit  of  Erbob 
— ^D^MissAL — ^Defective  Return. 

A  writ  of  error  will  be  dismissed,  though 

without  prejudice,  where  the  printed  book  shows 

no  return  thereto,  nor  anything  purporting  to 

be  a  judgment  of  the  court  below. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  I  793.*] 

Error  to  Supreme  Court. 

Action  by  Milton  Mayer  against  Katherine 
O.  Roche  and  others.  There  was  a  Judg- 
ment In  favor  of  plaintiff  (69  Atl.  246),  and 
defendant  Roche  brings  error.  Writ  dis- 
missed. 

Robert  L.  Lawrence,  for  plalntlflF  in  error. 
Tennant  &  Hnlght.  for  defendant  In  error. 


PER  CURIAM.  The  printed  book  shows 
no  return  by  the  Supreme  Court  to  the  writ 
of  error,  nor  does  it  show  anything  that 
even  purports  to  be  the  Judgment  of  the 
Supreme  C^urt  In  the  cause. 

The  writ  of  error  must  therefore  be  dis- 
missed. The  dismissal  will  be  without  ptej- 
udlce. 


liXJDT  T.  LARSBN  et  al 

(Court  ot  Errors  and  Appeals  of  New  Teraey. 

June  14.  1909.) 

Atpkal  AiTb  Erbob  ({  636*)— Rbcobd— Fbikt- 
ED  Book— Dismissal  of  Apfeal. 

Where  the  printed  book  shows  that  f»rtaln 
testimony  was  taken  before  a  Vice  Chancellor, 
and  that  he  announced  his  conclusions  with 
respect  to  a  certain  claim  in  dispute,  but  the 
book  does  not  show  whether  he  advised  a  de- 
cree, nor  what  decree  he  advised,  nor  whether 
any  decree  was  signed,  and  no  stipulation  is 
shown  providing  that  the  decree  under  review 
shall  be  omitted,  the  appeal  will  l>e  dismissed, 
although  the  book  contains  a  draft  of  a  decree 
which  lacks  date  and  signature ;  rule  19  of 
the  appellate  court  providing  that  the  state 
of  the  case  shall  contain,  among  other  things, 
an  order  or  decree  In  chancery,  and  that  by 
agreement  of  parties  an  abridgment  of  the  de- 
cree may  be  printed  in  lieu  of  the  decree. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2780;   Dec.  Dig.  {  635.*] 

Appeal  from  Court  of  Chancery. 

Action  by  Robert  B.  Ludy  against  John 
M.  Larsen  and  others.  Appeal  by  Rnfus 
Booye,  assignee  of  John  W.  R.  Maglnnis. 
Appeal  dismissed. 

Bourgeois  &  Sooy,  for  appellant  John  C. 
Reed  and  U.  O.  Styron,  for  respondent  At- 
lantic City  Lumber  Co. 


FEB  CURIAM,  While  the  printed  book 
appears  to  show  that  certain  testimony  was 
taken  before  one  of  the  Vice  Chancellors, 
and  that  he  announced  his  conclusions  witli 
respect  to  a  certain  claim  In  dispute,  from 
which  the  inference  may  be  drawn  that  a 
Judicial  investigation  of  some  kind  was  in 
progress  in  the  Court  of  Chancery,  there  is 
nothing  in  the  printed  book  to  show  whether 
the  Vice  Chancellor  gave  efTect  to  his  Judg- 
ment by  advising  a  decree,  nor  what  de- 
crees he  advised,  nor  whether  any  decree 
was  signed  1^  the  Chancellor.  What  pur- 
ports to  be  a  draft  of  decree  Is  found  in  tbs 
book,  but  It  lacks  date  and  signature.  Rnle 
19  of  this  court  provides  that  the  state  of 
the  case  shall  contain,  among  other  things, 
the  pleadings,  proofs,  and  order  or  decree 
In  chancery,  and  further  provides  tiat  by 
agreement  of  parties  an  abridgment  of  the 
foregoing  may  be  printed  In  lieu  thereof. 
But  there  Is  not  before  us  any  stipulation 
nrovlfH""  that  the  decree  under  review  shall 
be  omitted. 

The  appeal  will  therefore  be  dismissed. 
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(77  N.,  J.  t..  TO) 
WEIGHT  T.  ORANGE  &  P.  V.  RY.  CO. 

(Coart  of  Errors  and  Appeals  of  New  Jersey. 
Jnly  2,  1909.) 

CABBnBS  (I  856*)— Btbebt  Raii.Wat»— Ejbc- 

TION  OF  Pabsenqeb. 

Where  «  passenger  on  a  atreet  car  is  en- 
titled by  his  contract  to  be  carried  to  a  certain 
iwint,  and  the  railway  company  breaks  the 
contract  by  turning  the  car  back  at  a  point 
short  of  the  destination,  the  passenger's  right 
of  action  is  complete ;  and,  if  he  electa  to  re- 
main on  the  car  for  its  return  journey,  he  must 
pay  the  fare,  and  may  include  the  amount  in 
bis  damages.  He  is  not  entitled  to  remain  on 
the  car  without  payment  of  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |{  1408,  1410,  1423-1432;  Dec.  Dig. 
f356.«] 

(SyUabog  by  the  Court.) 

Error  to  Circuit  Court,  Esaez  County. 

Action  by  Alfred  A.  Wright  against  the 
Orange  &  Passaic  Valley  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed. 

Leonard  J.  Tynan  and  Chauncey  H.  Beas- 
ley,  for  plaintiff,  in  error.  Samuel  Kallscb 
and  Frederick  M.  Payne,  for  defendant  In 
error. 

MINTI7RN,  J.  Three  cases,  inrolrlng  the 
same  question,  arising  out  of  an  alleged  tres- 
I»B8  vl  et  armis  by  defendant  through  its 
conductor  upon  plaintiffs,  respectlyely,  were 
tried  together;  and  the  determination  of 
the  fondamental  question  Involved  in  the 
case  sub  Judlce,  It  Is  stipulated  between 
counsel,  shall  be  dispositive  of  the  other  two 
cases.  The  material  facts  constituting  the 
concrete  case  are  not  In  dispute.  The  plain- 
tiff and  his  two  sons  resided  at  Montclalr 
near  Eagle  Rock,  from  and  to  which  place 
they  went  and  returned  each  working  day 
In  the  course  of  their  business,  using  defend- 
ant's street  railway  car  upon  their  return 
by  transfer  from  Orange.  On  February  15, 
1906,  the  plaintiff  boarded  at  Orange  a  car 
upon  which  the  sign  "Eagle  Rock"  was  dis- 
played. The  cars  upon  this  route,  owing  to, 
the  condition  of  the  tracks  at  that  period, 
had  not  been  running  to  Eagle  Rock  for 
some  days,  but  stopped  at  a  place  called 
Valley  Way,  which  is  in  the  neighborhood  of 
a  mile  below  the  former  place.  At  Valley 
Way  the  conductor  turned  the  trolley  pole, 
and  notified  plaintiff  that  the  car  would  pro- 
ceed no  further.  Plaintiff  then  said,  "We 
have  transfers  to  Eagle  Rock,"  and  the  con- 
doctor  replied,  "Well,  we  don't  go  any  fur- 
ther," and,  he  continues,  "he  came  around 
and  demanded  our  fare^-  and  we  would  not 
pay  any  more  fare;  so  they  dragged  us  off 
the  car,"  which  at  that  time  was  on  Its  way 
back  towards  West  Orange.  The  alleged 
trespass  was  of  a  nominal  character,  and  no 
claim  Is  made  that  serious  injury  resulted 
to  plaintiff  therefrom.  At  the  trial  the  plain- 
tiff's counsel  limited  the  Issue  by  the  state- 


ment: "We  stand  upon  the  assault  and  bat- 
tery counts  in  each  declaration.  We  rely 
upon  so  much  of  the  facts  In  each  of  the 
counts  as  constitutes  a  cause  of  action,  and 
that  Is  the  wrongful  ejection  from  the  car." 
This  narrowed  the  issue  to  the  determina- 
tion of  the  question  whether  the  ejection  of 
plaintiff  from  the  car  was  wrongful.  The 
defendant  met  this  claim  by  insisting  that 
after  request  made  upon  plaintiff  for  bis 
fare  and  his  refusal  to  pay,  he  became  Ipso 
facto  a  trespasser;  and,  upon  his  refusal 
to  alight,  the  right  Inured  to  defendant  to 
eject  him. 

It  must  be  conceded  that.  If  the  legal  Bta> 
tus  of  plaintiff  under  the  circumstances  was 
that  <rf  a  trespasser,  the  right  of  ejection 
might  be  properly  exercised  by  defendant; 
and  proof  of  that  fact  at  common  law,  con- 
Joined  with  the  plea  molliter  manus  Impos- 
ult,  would  afford  a  complete  defense  to  the 
action.  1  Chitty's  PI.  500;  Gates  v.  Louns-. 
bury,  20  Johns.  (N.  Y.)  427.  The  plaintiff 
insists  that  he  was  not  a  trespasser,  but 
had  a  legal  right  to  remain  on  the  car  be- 
cause the  company  had  failed  to  perform  Its 
contract  to  carry  him  to  Eagle  Rock.  He 
does  not  claim  that  he  was  «ititled  to  be 
carried  bade  free  to  his  starting  point,. but 
stiinds  upon  a  right,  as  he  claimed  to  the 
conductor,  "to  stay  on  that  car  until  it  went 
to  Eagle  Rock."  The  trial  Judge  charged 
that  the  question  for  tbe  Jury  was  whether 
the  plaintiff  was  warned,  when  he  got  on 
the  car,  that  It  would  not  go  through  to 
Eagle  Rock.  We  think  this  was  erroneous. 
The  failure  to  warn  him  when  he  got  on 
the  car  would,  under  the  circumstances  of 
this  case.  Justify  an  inference  that  the  com- 
pany bad  contracted  to  carry  him  to  Eagle 
Rock;  but  tbe  plaintiff's  remedy  for  breach 
of  that  contract  was  an  action  for  damages, 
and  that  right  of  action  was  complete  as 
soon  as  tbe  company  abandoned  the  tr^ 
and  turned  the  car  back.  The  plaintiff  was 
not  obliged  to  stay  on  the  car  any  longer 
to  test  the  readiness  of  the  company  to  per- 
form its  contract  And  bis  remedy  tor  the 
breach  of  contract  did  not  include  a  right 
to  stay  on  the  car  Indefinitely.  He  bad  his 
election,  when  the  car  came  to  the  end  of 
Its  actual  trip,  to  leave  and  sue  for  damages, 
or  to  make  a  new  contract  for  carriage  on 
the  return  trip,  and  add  its  cost  to  his 
damages,  subject,  of  course,  to  the  rule  whldi 
requires  one  to  minimize  his  damages.  Ha 
chose  the  latter  alternative.  Having  done 
so,  he  became  bound  to  pay  hia  fare  to  the 
conductor,  who  bad  no  authority  to  carry 
him  free.  This  is  the  effect  of  our  decision 
in  Shelton  v.  Erie  R.  R.,  73  N.  J.  Law,  558, 
66  Atl.  40a  118  Am.  St  Rep.  704,  9  L.  R, 
A.  (N.  S.)  727.  There  Is  nothing  in  McDon- 
ald V.  Central  R.  R.,  72  N.  J.  Law,  280, 62  AO. 
405,  2  L.  R.  A.  (N.  8.)  SOS,  111  Am.  St  Rep. 
672,  that  supports  the  plaintiffs  contention. 
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What  we  there  decided  was  that,  where  the 
passenger's  contract  entitled  him  to  be  car- 
ried to  Chester  by  the  train  on  which  he 
began  his  Journey,  he  was  not  bound  to  get 
off  at  an  intermediate  station,  merely  be- 
cause the  .conductor  told  him  the  train  would 
not  stop  at  Chester.  He  was  entitled  to 
make  reasonable  efforts  to  exercise  his  right. 
So  in  this  case  the  plaintiff  was  entitled  to 
stay  on  the  car  until  he  knew  that  the  de- 
fendant had  finally  determined  not  to  run 
It  to  Eagle  Rock.  As  soon  as  the  company 
so  determined,  and  started  the  car  on  its 
return  trip,  his  right  of  action  was  com- 
plete; but  his  right  was  a  right  to  damages 
merely,  not  a  right  to  occupy  the  car  indef- 
initely. The  right  claimed  by  him  would, 
in  effect,  deprive  the  company  of  the  man- 
agement of  its  own  car,  and  make  the  plain- 
tiff a  tenant  in  common.  The  law  of  self- 
help  has  never  been  extended  as  far  as 
that;  and,  in  contemplation  of  law,  dam- 
ages are  a  sufficient  redress  for  a  private 
wrong. 

The  early  common  law  is  replete  with  re- 
corded Instances,  illustrative  of  the  rule  that, 
under  such  circumstances,  the  abuse. of  a  legal 
right  or  privilege,  which  accrued  originally  as 
the  result  of  a  contract  or  a  legal  obligation 
or  a  duty  imposed  by  law,  terminable  at  a 
certain  period,  places  the  transgressor  in 
the  status  of  a  trespasser.  Thus  Rolle  In 
Us  abridgment  instances  the  case  of  a  les- 
sor who  enters  to  view  for  waste  and  stays 
all  night;  of  the  commoner  who  lawfully 
enters  the  common  and  cuts  down  trees;  of 
a  man  who  enters  an  Inn  and  continues  all 
night  against  the  will  of  the  tavemer.  2 
Rolle's  Ab.  561,  pi.  2.  So,  in  a  recent  case, 
where  a  passenger  remained  upon  a  train 
for  an  nnrea»)nable  time  after  it  reached  its 
destination,  he  thereby  ceased  to  be  a  pas- 
senger. Chicago  R.  R.  Co.  v.  Frazer,  65 
Kan.  582,  40  Pac.  923.  In  like  manner,  Bren- 
ner V.  Joneston  R.  R.,  82  Ark.  128,  100  S. 
W.  893.  9  L.  R.  A.  (N.  S.)  1000,  118  Am.  St 
Rep.  56,  Ripley  v.  N.  J.  Transfer  Co.,  81  N. 
J.  Law,  388,  Imhoff  v.  Chicago,  M.  R.  Co.,  20 
Wis.  344,  6  Cyc.  p.  541,  and  cases  cited,  af- 
ford instances  illustrative  of  the  principle 
that  the  legal  status  of  the  plaintiff  was  that 
of  a  trespasser.  At  the  very  basis  of  these 
decisions  in  denial  of  the  plaintiff's  right, 
is  the  fundamental  ethical,  as  well  as  legal, 
maxim,  "Xemo  ex  proprio  dolo  consequltur 
actionem."  Ellen  v.  Fopp,  6  Exch.  424.  So 
from  this  status  was  evolved  that  privilege 
which  found  Judicial  recognition  as  early  as 
the  Year  Books,  and  which  conceded  to  ev- 
ery owner  whose  property  Is  unlawfully  in- 
vaded the  right,  after  reasonable  demand, 
to  eject  therefrom  the  tort-feasor.  Case  of 
the  Tithes  (1507)  1  Y.  B.  Hen.  VII,  27  PI. 
6;  Entlch  v.  Carington,  19  Hon.  St  Tr.  1029; 
Ilvat  V.  Wilkes,  3  Barn.  &  Ad.  308:  State  v. 
Moore,  31  Conn.  479.  8.3  Am.  Dec.  159.     So. 


also,  in  the  case  at  bar  the  right  of  defend- 
ant through  its  agents,  to  eject  the  plain- 
tiff from  its  car,  after  his  refusal  to  avail 
himself  of  the  condition  which  by  right  of 
contract  would  have  given  him  a  legal  sta- 
tus, cannot  be  successfully  controverted.  In 
the  light  of  uniform  adjudication,  wherever 
the  common  law  is  recognized  as  the  law 
of  the  land.  State  v.  Overtou,  24  N.  J.  Law, 
435,  01  Am.  Dec.  671;  Jardine  v.  Cornell, 
50  N.  J.  Law,  485,  14  Atl.  590;  Manning  t. 
L.  &  W.  Ry.  Co.,  05  Ala.  392,  11  South.  8, 
16  L.  R.  A.  55,  36  Am.  St  Rep.  225;  Chicago, 
B.  &  L.  Ry.  V.  Wilson,  23  III.  App.  63;  Brad- 
shaw  V.  Boston  Ry.  Co.,  135  Mass.  407.  46 
Am.  Rep.  481;  Sandford  v.  8th  Ave.  B.  B,. 
23  N.  Y.  843,  80  Am.  Dec.  286. 

For  these  reasons  the  Judgment  In  this 
case  Is  reversed,  and  a  venire  de  novo 
awarded. 


(76  N.  J.  L.  6SS) 

PHILADELPHIA  BREWING  CO.  ▼.  Mc- 
OWEN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1900.) 

Estoppel  (8  29*)— TrrLB— Common  •Grantob. 
One  of  two  grantees  of  a  common  gran- 
tor may  assert  as  against  the  other  a  title  dif- 
ferent from  or  paramount  to  that  derived  from 
the  common  grantor. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §§,69-73;  Doc.  Dig.  §  28 ;» Tres- 
pass to  Try  Title,  Cent  Dig.  |  14.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  the  Philadelphia  Brewing  Com- 
pany against  Frederick  MeOwen.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Joseph  Kaighn  and  French  &  Richards, 
for  plaintiff  in  error.  Wilson,  Carr  &  Stack- 
house  and  Bleakly  &  Stockwell,  for  defend- 
ant in  error. 

GARRISON,  J.  This  is  an  action  of  eject- 
ment for  lands  lying  beneath  the  waters  of 
the  River  Delaware.  The  locus  in  quo  de- 
scribed in  the  declaration  has  a  base  of  238.- 
94  feet  in  a  line  drawn  parallel  with  Front 
street  of  the  city  of  Camden  and  320  feet  to 
the  west  of  the  westerly  side  thereof,  which 
line  so  drawn  is  below  the  high-water  line 
of  the  river.  This  base  of  238.94  feet  Is  the 
easternmost  boundary  of  the  locus  In  quo. 
and  If  extended  westwardly  out  into  the  riv- 
er until  the  exterior  wharf  line  is  reached 
will  Include  the  land  for  which  this  suit  Is 
brought,  which  each  party  claims  under  the 
state's  riparian  grant  It  will  be  observed 
that  the  tract  of  land  under  water  thus  de- 
scribed does  not  adjoin  the  fast  land  on  the 
Jersey  shore,  but  that  between  the  easterly 
end  or  base  of  such  tract  and  the  shore  the 
River  Delaware  rises  at  high  tide;    that  Is 


*For  other  canes  see  same  topic  and  section  JNUMBKR  In  Dec.  &  Am.  Digs.  1M7  to  date,  &  Reporter  Indexes 
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to  say,  the  river  at  high  water  Interrenes  be- 
tween the  easternmost  boundary  of  the  lo- 
cus In  qno  and  the  fast  land  of  the  shore. 
It  Is  upon  this  fact  that  the  plaintiff  relies 
as  the  ground  of  Its  present  action. 

Originally,  of  course,  the  land  described  In 
the  plalntlfiTs  declaration  belonged  to  the 
state  of  New  Jersey,  and  each  of  the  parties 
to  the  present  action  has  a  grant  from  the 
riparian  commissioners  which  In  its  descrip- 
tive portion  covers  the  locus  In  quo.  The  de- 
fendant's grant  was  earlier  in  point  of  time, 
bat  the  plaintiff  contends,  and  its  present  ac- 
tion la  based  upon  the  proposition  of  fact, 
tiiat  the  defendant  Is  not  now,  and  was  not 
when  he  got  his  riparian  grant,  ttie  owner 
of  any  land  adjoining  the  locus  In  quo,  and 
hence  that  he  did  not  by  the  said  grant  ac- 
qoire  the  rights  of  the  state  therein;  but 
that  on  the  other  hand  the  plaintiff's  grant 
covering  the  same  lands  was  duly  supported 
by  Its  ownership  of  the  rlpa  opposite  the 
locus  In  quo;  L  e.,  the  land  adjoining  the 
waters  of  the  river  that  Intervene  between 
the  locDS  In  quo  and  the  high  water  line  on 
the  Jertsey  shore.  If  the  plaintiff's  proposi- 
tion of  fact  Is  true  its  legal  proposition  Is 
also  correct  for  the  defendant's  grant  from 
the  state  expressly  provided  that  such  grant 
should  be  void  "If  the  said  Fredericlc  Mc- 
Owen  Is  not  the  owner  of  the  land  adjoining 
the  land  under  water  hereby  granted."  The 
fundamental  question,  therefore,  Is  whether 
or  not  the  defendant  was  the  owner  of  land 
on  whlcb  the  river  rose  at  high  water  ad- 
joining the  locus  In  quo.  In  more  concrete 
form,  the  precise  question  Is  whether  the 
Favonla  Land  Association,  which  was  the 
common  grantor,  had  conveyed  to  the  de- 
fendant, who  was  the  earlier  grantee,  any 
land  adjoining  the  locus  In  quo,  or  whether 
such  common  grantor  did  not  remain  the 
owner  of  the  land  at  high  water  to  the  east 
of  the  locus  In  quo  until  by  a  subsequent 
conveyance  it  conveyed  such  land  to  the  im- 
mediate grantor  of  the  plaintiff. 

At  the  trial  the  plaintiff  made  out  a  case 
under  its  declaration  by  proving  the  follow- 
ing facts:  On  October  18,  1803,  the  Pavonia 
Land  Association  owned  a  city  block  on  the 
easterly  bank  of  the  Delaware  river  extend- 
ing from  Dupont  street  on  the  south  to  Coop- 
er avenue  on  the  north,  bounded  on  the  east 
by  Front  street  of  the  city  of  Camden,  and 
on  the  west  by  the  Delaware  river,  whose 
waters  washed  the  entire  front  of  the  lot, 
a  distance  of  over  400  feet.  The  shore  line 
of  mean  high  tide  was  not,  however,  exactly 
parallel  with  Front  street,  from  the  westerly 
side  of  which  the  shore  was  more  than  320 
feet  distant  at  the  northerly  end  of  the  lot, 
although  not  at  the  southerly  end.  In  other 
words,  the  river  at  this  point  describes  a 
doable  curve  somewhat  similar  to  a  capital 
S,  so  that  at  the  south  end  of  the  lot  the 
river  bellied  into  the  land,  and  at  the  north 
end  the  laud  jutted  out  into  the  river. 
This  incurve  in  the  southerly  halt  of  the  lot 


would  cut  a  straight  line  parallel  with  Front 
street  and  320  feet  west  of  its  westerly  side 
at  two  points,  the  distance  between  which 
would  be  238.04  feet,  for  which  distance  such 
Hue  would  run  wholly  beneath  the  waters 
of  the  river.  This  238.94  feet  is  the  base 
or  easterly  boundary  of  the  locus  in  quo 
which  extends  westwardly  out  to  the  ex- 
terior wharf  line.  The  significance  of  the 
line  320  feet  from  the  westerly  side  of  Front 
street  and  parallel  thereto  is  that  such  a 
line  is  by  the  deed  from  the  Pavonia  Land 
Association  to  the  defendant  dated  October 
18,  1898,  made  the  easterly  boundary  of  the 
land  thereby  conveyed.  In  other  words,  the 
defendant  by  his  said  deed  got  all  of  the 
land  that  the  association  owned  to  the  west 
of  such  line — 1.  e.,  between  such  line  and  the' 
Delaware  river;  but  got  thereby  no  land 
to  the  east  of  such  line — ^t.  e.,  between  such 
line  and  Front  street.  The  land  bct\«-een 
such  line  and  Front  street  remained  the 
property  of  the  association  until  June  17, 
1895,  when  it  conveyed  it  to  the  immediate 
grantor  of  the  plaintiff.  If,  therefore,  at  the 
southerly  end  of  the  tract  conveyed  to  the 
defendant  such  line  on  October  18,  1893,  ran 
for  a  distance  of  238.94  feet  through  the 
waters  of  the  river— 1.  e.,  below  its  high 
water  line — the  defendant  as  to  such  dis- 
tance got  title  to  no  land,  for  the  reason  that 
the  title  to  the  land  so  under  water  was  not 
in  his  grantor,  but  in  the  state  of  New 
Jersey;  from  this  it  also  follows  that  the 
defendant  got  no  title  to  such  land  under  wa- 
ter from  the  state  of  New  Jersey  by  his  ripari- 
an grant  for  the  reason  that  as  to  such  238.- 
94  feet  he  was  not  the  owner  of  any  adjoin- 
ing land  which  by  the  express  provision  of 
his  grant  was  an  essential  condition  of  its 
validity.  This  was  the  plalntilTs  case,  which 
was  not  contradicted  by  any  oral  testimony 
offered  by  the  defendant  The  plaintiff  hav- 
ing proved  the  foregoing  state  of  facts  rested 
its  case,  and  the  defendant  having  intro- 
duced certain  documentary  evidence  also' 
rested,  whereupon  each  counsel  requested 
the  court  to  direct  a  verdict  in  his  favor; 
plaintiff's  counsel  relying  upon  the  uncon- 
troverted  state  of  facts,  defendant's  counsel 
relying  upon  certain  propositions  of  law 
based  upon  documentary  evidence  that  be 
had  introduced.  Each  counsel  admitted  that 
there  was  no  question  touching  the  case' 
made  by  the  plaintiff  that  required  it  to  be 
submitted  to  the  Jury.  The  trial  Judge  after 
argument  denied  the  defendant's  motion,  and 
directed  a  verdict  for  the  plaintiff,  to  which 
rulings  exceptions  were  severally  allowed  and 
sealed.  On  this  writ  of  error  the  defendant 
below  who  is  now  the  plaintiff  in  error  relics 
upon  the  propositions  of  law  advanced  by  him 
in  the  trial  court  as  grounds  for  the  grant- 
ing of  the  motion  he  then  made.  If,  however, 
in  view  of  any  of  such  propositions  it  was 
error  for  the  trial  court  to  direct  a  verdict 
for  the  defendant  In  error,  the  plaintiff  in 
error  may  avail  himself  thereof.    The  prop- 
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oslthma  in  qnestlon  bare  therefore  been  ex- 
amined wltb  tbe  Tlew  of  determining  wheth- 
er error  was  committed  at  the  trial  either  in 
tbe  denial  of  the  motion  then  made  by  the 
plaintiff  in  erro/  or  In  tbe  granting  of  that 
made  by  the  defendant  In  error. 

The  first  proposition  relied  upon  for  re- 
versal Is  that  the  riparian  grant  made  to 
the  defendant  in  error  Inured  as  matter  of 
law,  to  the  plaintiff  in  error  by  way  of  es- 
toppel. The  line  of  reasontog  upon  Which 
this  proposition  Is  Invoked  Is  that  tbe  com- 
mon grantor — i.  e.,  the  Pavonla  Land  As- 
sociation—claiming to  own  what  It  conveyed 
to  the  plaintiff  in  error  warranted  its  title 
thereto,  so  that  if  such  grantor  had  acquir- 
ed, the. state's  tiUe  to  the  land  In  question 
it  could  not  have  asserted  such  tiUe  against 
the  plaintiff  in  error;  therefore  (it  Is  argued) 
when  such  title  was  acquired  by  the  defend- 
ant In  error,  a  subsequent  grantee  of  tbe 
common  grantor,  tbe  same  disability  attach- 
ed to  It  as  if  tbe  common  grantor  had  itself 
acquired  tbe  state's  grant  The  conclusion, 
however,  is  a  non  sequitur  from  the  prem- 
ises. If  the  defendant  In  error  was  setting 
up  against  the  plaintiff  In  error  no  title  other 
than  tbe  title  it  got  from  tbe  common 
grantor,  a  question  would  t>e  presented  that 
is  not  now  before  us.  In  the  present  case 
the  claim  of  the  defendant  in  error  is  made 
under  a  title  that  it  did  not  get  from  the 
common  grantor,  a  paramount  title  derived 
directly  from  the  state.  There  is  no  rule 
of  law  that  prevents  one  of  two  grantees  of 
a  common  grantor  from  asserting  against  the 
other  a  title  different  from  or  paramount  to 
that  derived  from  the  common  grantor.  16 
Oyc.  716,  note  60. 

Tbe  next  proposition  is  that  the  riparian 
act  under  which  tbe  defendant  in  error  got 
tbe  state's  grant  did  not  authorize  such  grant 
because  such  act  is  by  Its  title  limited  to 
"lands  lying  under  tbe  waters  of  the  bay 
of  New  York  and  elsewhere  In  this  state." 
The  argument  upon  this  point  Is  that,  "If  tbe 
words  'and  elsewhere'  were  omitted,  the 
statute  would  Clearly  apply  to  nothing  but 
the  bay  of  New  York" ;  to  which  the  plenary 
answer  is  that  tbe  words  "and  elsewhere" 
were  not  omitted. 

The  next  contention  is  that  tbe  rights  ob- 
tained from  the  state  by  tbe  defendant  in  er- 
ror cannot  be  asserted  in  this  case,  for  tbe 
reason  that  certain  rents  due  tbe  state  are 
in  arrears.  This  fact  Is  true  and  does  not 
In  a  l^al  sense  concern  the  plaintiff  in 
error.  As  to  such  matters  the  state  is  rep- 
resented by  agencies  of  its  own  creation,  of 
which  tbe  plaintiff  in  error  is  not  one. 

Next,  it  is  claimed  that  "the  state  never 
acquired  any  title  to  tbe  land  In  question." 
Tills  contention  involves  tbe  affirmative  of 
the  proposition  that  the  land  in  suit,  al 
though  originally  granted  by  the  Duke  of 
York  through  mesne  conveyance  to  the  pro- 
prietors, was  not  included  in  tbe  surrender 
made  by  the  latter  to  the  crown  in  1702,  and 


hence  did  not  repass  to  tbe  state  of  New 
Jersey  after  the  Revolution.  This  large  claim 
rests  for  its  sole  proof  upon  tbe  single  cir- 
cumstance that  there  Is  found  among  tbe 
records  In  the  Surveyor  General's  Office  at 
Burlington  a  record  of  a  resurvey  of  land 
made  in  1734,  which  recites  that  the  land 
resurvey ed  was  part  of  500  acres  formerly 
surveyed  to  Samuel  Coles  and  granted  by 
said  Coles  to  Jacob  Splcer  in  1685.  Tbe  ar- 
gument is  that,  If  this  recital  be  accepted 
as  evidence  of  the  facts  stated  in  It,  it  puts 
the  600  acres  referred  to  out  of  tbe  proprte* 
tors  prior  to  1702,  so  that  such  land  was  not 
Included  In  their  act  of  surrender. 

Tbe  argument  thus  made  assumes  as  Its 
major  premise  that  "Title  to  tbe  land  under 
tide  water  passed  by  the  grant  from  Charles 
II  to  the  Duke  of  York" — citing  In  support 
of  this  proposition  Martin  y.  WaddiBll,  16 
Pet  367,  10  L.  Ed.  907,  and  Am.  Dock  &  I. 
Co.  V.  Trustees,  89  N.  J.  Eq.  409.  Martin  v. 
Waddell  was  decided  by  the  Supreme  Court 
of  tbe  United  States  in  1842  and  was  reprint- 
ed In  our  state  Reports  for  that  year.  18 
N.  J.  Law,  495,  In  tbe  opinion  delivered  by 
Chief  Justice  Taney  tbe  principal  matter  dis- 
cussed was  whether  tbe  grant  of  Charles  II 
to  tbe  Duke  of  York  separated  the  "soils" 
under  navigable  waters  In  this  state  from 
"the  other  royalties,"  so  as  to  convert  them 
into  private  property,  or  whether  such 
"soils"  passed  to  the  Duke  of  York  to  be 
held  by  blm,  as,  since  Magna  Charta,  the 
King  himself  had  held  them — 1.  e.,  "of  com- 
mon liberty"  as  'Lord  Hale  characterizes  "the 
Jura  regalia."  De  Juris  Maris,  Har.  L.  711. 
Chief  Justice  Taney  construed  the  grant  as 
having  the  latter  effect  "No  words,"  be 
says,  "are  used  for  tbe  purpose  of  separating 
them  from  the  Jura  regalia  and  converting 
them  Into  private  property."  Upon  this  point 
the  opinion  concludes  with  these  words:  "In 
the  Judgment  of  the  court  the  land  under  the 
navigable  waters  passed  t<.  the  grantee  as 
one  of  the  royalties  incident  to  the  powers 
of  government;  and  were  to  be  held  by  him 
In  tbe  some  manner  and  for  tbe  same  pur- 
poses that  the  navigable  waters  of  England 
and  the  soils  under  them  are  held  by  the 
crown."  In  1870  Chief  Justice  Beasley  de- 
livering thjB  opinion  of  this  court  in  Stevens 
V.  Paterson  &  Newark  R.  R.  Co.,  34  N.  J. 
Law,  532,  3  Am.  St  Rep.  269,  said,  "In  my 
opinion  it  is  entirely  Indisputable  that  the 
proprietors  of  New  Jersey  did  not  under 
tbe  grant  from  the  Duke  of  York  take  any 
property  in  the  soil  of  navigable  rivers  with- 
in tbe  ebb  and  flow  of  tbe  tides.  This  was 
tbe  very  point  of  decision  in  Arnold  v.  Mun- 
dy,  6  N.  J.  Law,  1,  10  Am.  Dec  356,  and 
Martin  v.  Waddell,  16  Pet  367,  10  L.  Ed. 
997."  The  case  of  Martin  v.  Waddell,  there- 
fore, does  not  sustain  the  argument  in  sup- 
port of  which  It  Is  cited  by  tbe  plaintiff  in 
error.  Tbe  other  case  cited  was  Am.  Dock 
&  I.  Co.  V.  Trustees.  In  this  equity  case  it 
appears  that  Mr.  Justice  Depue,  charging  the 
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Jary  in  an  Issue  of  law  out  of  chancery,  said: 
"These  rights  In  lands  under  tide  waters 
In  the  province  of  New  Jersey  were  grant- 
ed by  Charles  II  to  the  Duke  of  York  by 
the  charters  of  1664  and  1674,  and  the  land 
or  soil  under  such  waters  passed  to  the  Duke 
of  York,  to  be  held  by  him  in  the  same 
manner  as  the  soil  under  the  navigable  wa- 
ters of  England  was  held  by  the  crown" — 
citing  MarUn  t.  Waddell,  16  Pet  367,  10  L. 
Ed.  997,  and  Stevens  v.  P.  &  N.  R.  B.  Co., 
34  N.  J.  Law,  632,  S.Am.  St.  Rep.  269.  The 
only  action  of  the  court  of  cliancery  in  this 
case  was  to  deny  a  new  trial. 

It  would  seem,  therefore,  that,  unless  this 
court  Is  prepared  to  recede  from  the  views 
expressed  In  Stevens  v.  Paterson  &  Newark 
R.  R.  Co.,  the  Duke  of  York  did  not  take  in 
lands  under  the  navigable  waters  of  this 
state  that  private  property  therein  that  is 
necessary  to  sustain  the  argument  and  trial 
tiieory  of  the  plaintitr  in  error.  For  If  the 
Duke  of  York  did  not  take  In  such  lands  the 
property  to  low  water  he  could  ^ot  have 
transferred  such  property  to  the  proprietors, 
and  if  the  proprietors  did  not  have  it  they 
could  by  no  act  of  theirs  vest  in  Samuel 
Coles  a  title  to  private  ^property  they  them- 
selves did  not  possess,  so  that  such  proper- 
ty should  remain  in  their  grantee  notwith- 
standing their  surrender  to  the  crown  in 
1702.  Inasmuch,  however,  as  we  have  not 
had  the  benefit  o(  counsels'  views  upon  this 
precise  phase  of  the  case,  the  matter  now 
under  consideration  will  be  disposed  of  upon 
grounds  directly  within  the  lines  of  their 
argument. 

The  documentary  evidence  under  consid- 
eration is  a  resurvey  of  land  made  to  Jacob 
Spicer  In  1734,  the  recitals  of  whicn,  it  is 
claimed,  show  that  such  resurvey  is  part  of 
a  survey  of  600  acres  of  land  made  to  Samu- 
el Coles  prior  to  1685,  and  also  that  Jacob 
Spicer,  at  the  time  of  bis  application  for  such 
resurvey  In  1734,  "stands  lawfully  seized 
of  two  hundred  and  sixty  (200)  acres  of  the 
above  said  five  hundred  acres  of  land."  Then 
follows  a  survey  to  Jacob  Spicer  by  metes 
and  bounds  which  concludes  "containing 
Three  Hundred  and  sixty  acres  of  land  Be- 
sides the  usual  allowance  for  roads.  And 
whereas  is  appears  by  the  above  resurvey 
that  their  is  one  hundred  acres  of  over  Plus 
Land  withlh  the  above  mentioned  and  de- 
scribed Meetes  and  Bounds  thereof.  There- 
fore By  virtue  of  a  warrant  from  the  Coun- 
cill  of  Proprietors  to  me  directed  Bearing 
date  ye  Twelfth  day  of  February  Anno  Dom- 
ini one  thousand  seven  hundred  and  seven- 
teen requiring  me  to  survey  unto  Isaac  De 
Cou  the  full  quantity  of  eleven  hundred  acres 
of  land,"  etc.;  and  the  t<>cital  then  traces 
un  assignment  of  300  hundred  acres  of  the 
De  Cou  warrant  to  Jacob  Spicer  and  con- 
cludes, "Therefore  I  have  caused  one  hundred 
acres  part  of  said  three  hundred  acres  to 
be  sunejfcJ  to  the  said  Jacob  Spicer  vHth' 
4i»  the  Ixmnd*  aff*ec»aid  and  the  said  over- 


,plu«h  of  one  hundred  acres  of  Land  Is  here- 
by certified  to  have  l>een  surveyed  to  the 
said  Jacob  Spicer." 

It  is  evident,  therefore,  assuming  all  that 
is  argued,  that  the  survey  to  Jacob  Spicer 
in  1734  rested  In  part  upon  the  survey  to 
Samuel  Coles,  said  to  be  prior  to  1686,  and 
in  part  upon  a  warrant  made  to  Isaac  De 
Cou  in  1717,  and  that  it  is  impossible  to 
tell,  assuming  that  the  survey  of  1784  cover- 
ed the  locus  in  quo,  whether  such  particular 
part  of  the  860  acres  was  originally  in  tlie 
Coles  survey  or  came  into  the  Spicer  survey 
as  "overplush"  by  force  of  the  De  Cou  war- 
rant which  was  in  1717,  and  hence  after  the 
surrender  to  the  crown.  Nothing,  therefore, 
was  shown  even  inferentlally  by  this  docu- 
mentary evidence  that  could  have  been  ac- 
cepted by  the  trial  court  or  that  should  have 
been  submitted  to  the  Jury. 

The  next  contention  is  that  "rights  adverse- 
to  the  state  were  acquired  by  the.operatioD 
of  a  shore  fishery  on  the  land  in  question." 
Such  rights  adverse  to  the  state  were  not 
established  at  the  trial,  nor  is  any  legal  er- 
ror of  the  trial  court  In  dealing  with  the 
testimony  upon  this  branch  of  the  case  point- 
ed out.  The  production  of  certain  "descrip- 
tions of  fisheries"  and  the  self-serving  re- 
citals of  the  accompanying  bonds  to  the  ef- 
fect that  the  obligors  therein  were  the  own- 
ers of  the  fisheries  so  described  did  not, 
as  documentary  evidence  addressed  to  the 
court,  establish  the  existence  of  such  rights 
as  against  the  state,  or  demonstrate  to  the 
court  that  the  fisheries  in  question  were 
operated  on  the  locus  in  quo.  The  most  that 
can  be  said  is  that  such  proof  taken  in  con- 
nection with  the  very  meager  oral  testimony 
on  the  subject  may  have  presented  a  ques- 
tion for  the  Jury  that  It  would  have  been 
error  for  the  trial  Judge  to  refuse  to  submit 
to  them.  Upon  this  point,  however,  the 
plaintiff  In  error  is  concluded  by  the  ad- 
mission of  his  counsel  contained  in  the  fol- 
lowing colloquium  with  the  court  at  the 
conclusion  of  the  testimony:  "The  Court: 
I  l>elieve  it  is  agreed  there  is  no  question 
of  fact  which  the  Jury  ought  to  pass  upon?" 
to  which  counsel  for  the  defendant  in  er- 
ror said,  "That  is  our  view  of  the  case"; 
and  counsel  for  the  plaintiff  in  error  said, 
"I  cannot  conceive  why  we  are  not  enti- 
tled to  a  direction.  It  seems  to  me  that  the 
court  should  determine  that  question,"  and 
then  proceeded  to  argue  as  matters  of  law 
the  points  on  which  his  motion  was  based. 
After  this  motion  had  been  denied  the  court 
again  asked,  "Now,  is  there  any  question  of 
fact  to  be  submitted  to  the  Jury?"  to  which 
counsel  of  plaintiff  in  error  responded  that 
he  thought  it  should  be  left  to  the  Jury  to 
say  whether  there  was  a  survey  of  the  land 
prior  to  1702,  and  then  added,  **I  do  not 
think  of  any  question  except  that." 

In  view  of  this  double  interrogation  of 
counsel  and  his  replies  to  the  court  it  can- 
not now  be  said  that  a  question  propw  to 
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be  left  to  the  inrj  was  errimeooslT  withheld 
from  them  or  that  from  the  testimony  alone 
without  the  aid  of  the.Jury  the  trial  Judge 
should  have  held  that  rights  adverse  to  the 
state  and  coverUig  the  locos  in  quo  had 
been  established.  The  testimony,  it  should 
■be  noticed,  showed  without  contradiction 
that  the  shore  line  at  the  locus  In  quo  had 
made  out  8  feet  In  the  past  15  years,  and 
as  there  was  nothing  to  show  whether  or  not 
this  process  bad  been  going  on  during  the 
40  or  80  years  that  had  elapsed  since  the 
dates  of  the  fishing  bonds  in  question,  the 
location  of  the  fisheries  then  in  operation 
with  respect  to  the  precise  locus  in  quo  now 
In  dispute  would  require  testimony  of  a  dif- 
ferent character  from  any  that  was  given 
or  offered.  The  attempts  of  counsel  to  cross- 
examine  the  witnesses  of  the  other  side  as 
to  fishing  operations  were  overruled  but  such 
rulings  merely  regulated  the  order  of  proof 
and  did  not  prevent  the  plaintiff  in  error 
from  calling  such  witnesses  as  part  of  his 
own  case.  The  remarics  of  Judges  and  tezt- 
wrlters  cited  as  historical  proof  of  the  ex- 
istence and  incidents  of  shore  fisheries  in 
the  Delaware  river  did  not  in  the  slightest 
degree  tend  to  show  the  operation  on  the 
land  in  qnestton  of  the  fisheries  mentioned 
in  the  documentary  proof  that  was  offered. 
'  No  error  of  the  trial  court  in  dealing  with 
ttils  assignment  Is  dlnrlo!ied,  but,  to  avoid 
misapprehension,  it  should  be  added  that  If 
error  had  occurred  in  this  or  in  the  Immedi- 
ately preceding  assignment  it  is  not  to  be 
conclusively  assumed  that  such  error  would 
require  the  reversal  of  the  Judgment  recov- 
ered  In  this  action  of  ejectment 

In  such  actions  when  both  parties  at  the 
trial  are  claiming  title  from  a  common  gran- 
tor it  is  not  in  general  requisite  that  either 
should  trace  his  title  back  of  such  common 
source.  Such  was  the  case  here  where  each 
party  claimed  under  a  riparian  grant  from 
the  state  through  the  Pavonia  Land  Associa- 
tion. The  effort,  therefore,  of  the  plaintiff 
in  error  to  show  that  the  state  had  no  title 
presents  the  question  we  have  indicated,  bat 
which  in  view  of  the  conclusion  we  have 
reached  we  shall  not  further  discuss. 

Finding  no  error  that  should  lead  to  re* 
versa],  the  Judgment  of  the  circuit  conrt  is 
al&rmed. 


(78  N.  J.  L.  142) 
GKOEL  T.  MAYOR,  ETC.,  OF  CITY  OF 
NEWARK  et  al. 
(Supreme  Court  of  New  Jersey.    June  30,  1909.) 

1.   MUNICIPAI,    COBPOBATIONS    (J    294*)— PUB- 
LIC IMPBOVEMENTS— Notice  to  Landowner. 
It   is  the   T\f!bt  of  a  landowner  specially 
affected  by  a  public  improvement  to  be  inform- 
ed, either  by  artaal  or  constnictive  notice,  of 
the  time  and  place  appointed  for  the  meeting 
'  of  council,   to  consider  their  proposed  action. 
[EM.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  IS  778-781 ;   Dec.  Dig. 
{  294.*1 


2.  MUNICIPAI,  COBPOBATIORS  (f  820^— IM- 
PBOVEMENTS—NOTICE  TO  Pebsons  ArixcTED. 

Where  an  ordinance  is  void  for  want  of 
Jurisdiction  in  council  to  pass  it,  by  reason 
of  absence  of  notice  to  persons  affected,  the  er- 
ror is  fundamental,  and  cannot  be  cured  by 
subsequent  legislation. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  834-836 ;  Dec.  Dig. 
I  320.*] 

3.  MuNiciPAi,  Cobpobationb  (H  488,  489*)— 
IMPBOVEMENTS  —  Assessments  —  SETXiNa 
Aside. 

A  person  affected  by  the  passage  of  an 
Illegal  ordinance  is  not  prejudiced  in  his  rights 
by  not  attempting  to  set  it  aside  until  after 
an  assessment  is  made  under  it,  where  it  ap- 
pears that  he  was  led  to  believe  that  the  gener- 
al scheme  of  improvement  was  to  be  made  at 
public  expense,  and  that  no  assessment  woold 
be  levied  against  him. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1145-ll4i2;  Dee. 
Dig.  Sf  488,  489.»] 

(Syllabus  by  the  Court) 

Certiorari,  on  the  prosecution  of  Jobn  C 
Groel,  against  the  Mayor  and  Common  Conn- 
dl  of  the  City  of  Newark  and  others  to  re- 
view a  sewer  assessment  Assessment  set 
aside. 

Argued  February  term,  1909,  before  REED. 
TRENCHARD,   and  MINTURN,  JJ. 

Rlker  &  Riker,  for  prosecutor.  Franda 
Child,  Jr.,  for  defendants. 

TRENCHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  an  assessment  for  bene- 
fits conferred  by  the  construction  of  sewers 
made  upon  the  lands  of  the  prosecutor  in  the 
territory  formerly  the  borough  of  Vailsburgh, 
now  a  part  of  the  city  of  Newark.  On  No- 
vember 16,  1003,  an  ordinance  to  establish  a 
system  of  lateral  sewers  to  be  connected  with 
the  Joint  trunk  or  outlet  sewer  was  intro- 
duced in  the  borough  council  of  Vailsburgh. 
On  December  9,  1903,  it  passed  finally  and 
was  approved  by  the  mayor.  There  was  no 
notice  of  Intention  to  pass  the  ordinance  giv- 
en, nor  any  notice  that  it  was  pending.  After 
its  passage,  and  on  the  same  day,  a  resolu- 
tion was  passed  by  the  council  to  raise  by 
bond  issue  the  sum  of  $60,000  to  defray  tbe 
cost  of  the  sewers  provided  for  in  the  ordi- 
nance. This  was  in  accord  with  the  resolu- 
tion adopted  at  a  public  meeting  called  by  the 
borough  council  and  attended  by  citizens  held 
November  12,  1903.  At  that  meeting  a  reso- 
lution was  unanimously  adopted  (all  persons 
present  being  allowed  to  vote)  that  the  sys- 
tem of  sewers  should  be  constructed  at  the 
expense  of  the  borough,  and  that  no  assess- 
ments should  be  made  for  the  benefits  arising 
from  the  improvements.  The  borough  made 
no  assessment  for  t>eneflts,  but  issued  and 
sold  the  bonds  to  pay  for  the  entire  cost  of 
the  sewers.  After  the  sewers  had  been  con- 
structed, and  sinking  fund  and  interest 
charges  paid  on  the  bonds  for  one  year,  and 
on  January  1,  1905,  Vailsburgh  was  annexed 
to  the  city  of  Newark  under  the  provisions 
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of  an  act  approved  March  29,  1904  (P.  L.  p. 
379).  Under  the  terms  of  the  annexation, 
the  city  of  Newark  was  required  to  pay  the 
bonded  Indebtedness  of  Vailsburgh.  After 
the  annexation  of  the  borough  to  the  city  of 
Newark,  the  Legislature  passed  an  act  en- 
titled "An  act  to  authorize  consolidated  and 
annexed  municipalities  to  make  assessments 
for  local  improvements,"  approved  April  29, 
1905  (P.  L.  p.  414),  declaring  in  substance 
that  whenever  municipalities  or  portions 
thereof  have  been  annexed  to,  or  consolidated 
with  any  other  city,  and  any  local  improve- 
ment or  improvements  have  been  or  shall  be 
made  in  and  by  such  municipality  so  annexed 
prior  to  such  annexation  or  consolidation  for 
or  on  account  of  which  no  assessment  has 
been  or  shall  be  made  upon  the  property  in 
such  municipality  peculiarly  benefited  there- 
by it  shall  be  lawful  for  the  proper  local  au- 
thorities of  the  city  to  which  any  such  muni- 
cipality Is  or  shall  be  annexed  to  make  an 
assessment  upon  all  property  peculiarly  bene- 
fited by  such  improvement.  Under  this  act, 
the  commissioners  of  assessment  of  the  city 
of  Newark  have  proceeded  to  levy  an  assess- 
ment for  benefits  upon  the  property  of  the 
prosecutor  within  the  limits  of  what  was 
formerly  the  borough  of  Vailsburgh  for  the 
construction  of  the  lateral  sewers  In  Vails- 
burgh under  the  ordinance  of  December  9, 
1903.  The  assessment  was  presented  to  the 
judge  of  the  circuit  court  and  the  rule  con- 
firming the  report  was  signed  and  entered 
on  January  16,  1908,  and  on  March  14,  1908, 
this  writ  was  allowed  to  review  the  same. 
The  prosecutor  insists  that  the  assessment 
was  made  without  due  process  of  law,  and 
we  think  it  wa& 

It  is  the  rit^t  of  a  landowner  specially 
affected  by  a  public  improvement  to  be  in- 
formed, either  by  actual  or  constructive  no- 
tice, of  the  time  and  place  appointed  for  the 
meeting  of  council  to  consider  their  proposed 
action.  This  is  so  because  the  act  is  Judicial 
in  character;  it  being  contrary  {o  natural 
Justice  that  a  person  should  be  bound  by  pro- 
ceedings of  a  Judicial  character  affecting  his 
person  or  property  without  having  an  oppor- 
tunity to  be  heard.  Camden  v.  Mulford,  26 
N.  J.  Law,  49 ;  State  v.  Orange,  32  N.  J.  Law, 
49;  State  v.  Jersey  City,  34  N.  J.  Law,  31; 
West  Jersey  Traction  Co.  v.  Board  of  Pub- 
lic Works  of  Camden,  66  N.  J.  Law,  431,  29 
Atl.  163;  Landls  v.  Vlneland,  60  N.  J.  Law, 
204,  37  Atl.  625;  Sears  v.  Atlantic  City, 
72  ^  J,  Law,  435,  60  Atl.  1093,  afiirmed  73 
N.  J.  Law,  710,  64  Atl.  1062,  118  Am.  St.  Rep. 
724.  This  right  was  denied  the  prosecutor, 
for  there  was  no  notice,  either  actual  or  con- 
structive, to  him.  The  public  meeting  of  No- 
vember 12,  1903,  did  not  amount  to  notice  of 
an  intention  to  pass  an  ordinance  which 
might  put  a  burden  upon  the  proi>erty'  of 
the  prosecutor  State  v.  Morrlstown,  34  N.  J. 
Law,  44.5,  4.°»4.    It  was  not,  strictly  spenkiog, 


a  meeting  of  council,  but  rather  a  meeting  of 
citizens  of  the  borough,  and  w/as  held  several 
days  before  the  ordinance  in  question  was  in- 
troduced. Moreover,  it  was  not  adjourned, 
nor  the  subject-matter  continued,  to  any  time 
or  place.  On  the  contrary,  the  action  taken 
at  that  meeting,  the  subsequent  action  of 
council  in  adopting  the  ordinance  without  no- 
tice, the  making  of  the  contract,  the  issuing 
of  bonds  for  the  payment  of  the  whole  cost, 
indicates  that  no  assessment  against  the  pros- 
ecutor was  contemplated.  By  the  supple- 
ment to  the  Joint  sewer  act  approved  April 
8,  1903  (P.  L.  p.  497),  council  was  authorized 
to  determine  by  ordinance  or  resolution  that 
the  special  benefits  conferred  upon  property 
by  the  sewers  in  question  should  not  be  as- 
sessed upon  the  property  specially  benefited 
thereby,  and  it  appears  that  council  had  been 
so  advised  by  the  borough  solicitor. 

Because  of  want  of  notice,  either  actual  or 
constructive,  to  the  prosecutor,  the  ordinance 
is  wholly  ineffectual  as  a  basis  for  the  assess- 
ment in  question.  The  ordinance  upon  whidti 
the  assessment  in  question  necessarily  rests 
being  Invalid  for  want  of  Jurisdiction  by  com- 
petent notice  to  the  prosecutor,  the  defect  is 
fundamental,  in  that  it  deprives  him  of  his 
constitutional  right  to  be  heard,  and  It  cannot 
be  remedied  by  subsequent  legislation  such  as 
the  act  of  1905,  P.  L.  p.  414.  Boice  v.  Plain- 
field,  38  N.  J.  Law,  95 ;  Maxwell  v.  Goetschtus, 
40  N.  J.  Law,  383,  29  Am.  Rep.  242;  Meredith 
v.  Perth  Amboy,  63  N.  J.  Law,  620,  44  Atl. 
971. 

The  prosecutor  is  not  precluded  from  cha}- 
lenging  the  assessment  by  reason  of  the  fact 
thjtt  he  did  not  attempt  to  set  aside  the  or- 
dinance until  after  an  assessment  had  been 
made  under  it,  because  the  case  shows  that 
he  was  led  to  believe  that  the  general  scheme 
of  Improvement  was  to  be  made  at  public  ex- 
pense, and  that  no  assessment  would  be  lev- 
ied against  his  property.  Ogden  v.  City  of 
Hudson,  29  N.  J.  Law,  475. 

The  assessment  under  review,  together 
with  the  preliminary  proceedings  upon  which 
It  rests,  so  far  as  they  affect  the  prosecutor, 
must  be  set  aside  and  vacated,  with  costs.  . 


(78  N.  J.  h.  im 
WALSH  ▼.   MAYOR,    ETC.,  OF   CITY  OF 
NEWARK  et  al. 

(Supreme  Court  of  New  Jersey.    June  30, 1909.) 

Municipal  Cobporations  (§  508*)— Assess- 
ments—Review  BY  Cebtiorabi. 

The  statutory  limitation  upon  the  aHoir- 
ance  of  the  writ  of  certiorari  (Act  April  13^ 
1907  [P.  Ii.  p.  109])  cannot  be  enforced  fwr 
the  protection  of  an  assessment  made  upon  m 
landowner  wliich  the  Legislature  could  not  con- 
stitutionally  authorize. 

[Ed.   Note.— For  other  cases,  see  Municfpal 
Corporations,  Dec.  Dig.  {  508.*] 

(Syllabus  by  the  Court.) 
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Certiorari,  on  the  prosecntlon  of  Patrick 

.J.  Walsh,  against  the  Mayor  and  Common 

Oouncll  of  the  City  of  Newark  and  others 

to  set  aside  an  assessment    Assessment  set 

aside. 

See,  also,  71  AtL  39. 

Argrued  February  term,  1909,  before  REBD, 
TEENCHARD,  and  MINTURN,  JJ. 

Biker  ft  Riker,  for  prosecutor.  Francis 
Child,  Jr.,  for  defendants. 

TEENCHARD,  J.  This  writ  of  certiorari 
brings  up  for  review  an  assessment  for  bene- 
fits conferred  by  the  construction  of  sewers 
made  upon  lands  of  the  prosecutor. 

The  material  questions  In  this  case  are 
the  same  as  those  considered  and  decided  at 
the  present  term  of  this  court  in  the  case  of 
.Qroel  T.  Mayor  and  Common  Council  of  the 
City  of  Newark,  73  AU.  622,  with  this  ex- 
ception: In  the  present  case  it  appears  by 
stipulation  of  counsel  that  the  alleged  as- 
sessment was  confirmed  by  the  circuit  court 
on  January  IS,  1908,  and  this  writ  of  certio- 
rari was  not  allowed  until  December  1,  1908. 
It  is  insisted  by  the  defendant  that,  in  view 
of  "a  supplement  to  an  act  entitled  'An  act 
relative  to  the  writ  of  certiorari  (Revision  of 
1903)'  approved  April  eighth  one  thousand 
and  nine  hundred  and  three"  (Act  April  13, 
1907  [P.  L.  p.  109]),  the  prosecutor  is  in  lach- 
es In  procuring  his  writ,  and  is  debarred  of 
his  remedy.  The  act  of  1907  provides  that 
"no  writ  of  certiorari  shall  hereafter  be  al- 
lowed to  review  any  assessment  or  assess- 
ments made  upon  the  owner  or  owners  of 
land  or  lands  for  benefits  assessed  *  *  * 
for  the  construction  or  cost  of  construction 
Of  any  •  •  •  sewer  or  sewers  •  •  • 
unless  application  for  such  writ  shall  be 
made  within  sixty  days  after  such  assess- 
ment or  assessments  shall  have  been  con- 
firmed by  a  court  of  competent  jurisdic- 
tion. •  •  • "  While  the  record  before  us 
does  not  show  when  the  writ  was  applied 
for,  yet  we  assume,  as  counsel  In  their  briefs 
hare  assumed,  that  It  was  more  than  60  days 
after  the  allied  assessment  had  been  con- 
firmed. But,  notwithstanding  this  act,  we 
think  the  prosecutor  was  not  deprived  of 
his  remedy. 

We  have  pointed  out  In  the  other  case 
(Groel  ▼.  Newark)  that  the  ordinance  pro- 
Tiding  for  the  construction  of  the  sewers  on 
account  of  which  the  assessment  in  question 
was  made  was  adopted  without  either  actual 
or  constructive  notice  to  the  prosecutor,  and 
that,  for  that  reason,  the  ordinance  and  all 
proceedings  thereunder  were  void  as  to  the 
prosecutor,  because  be  was  deprived  of  his 
constitutional  right  to  be  heard  before  his 
property  rights  were  affected,  and  that  the 
defect  was  not  remedied  by  the  acts  of  April 
19,  1905  (P.  L.  p.  414).  In  that  case  wo  far- 
ther pointed  out  that  the  prosecutor  was  not 
pr^udlced  in  his  rights  by  not  attempting 


to  set  aside  the  ordinance  UDtU  after  an  as- 
sessment was  attempted  to  be  made  under 
it,  because  it  appeared  that  be  was  led  to  be-  - 
lieve  that  the  general  scheme  of  improve- 
ment vras  to  be  made  at  public  expense,  and 
that  no  assessment  would  be  levied  against 
him. 

By  the  failure  of  the  municipal  authori- 
ties to  give  either  actual  or  constructive  no- 
tice to  the  prosecutor  of  the  intention  to 
adopt,  or  the  pendency  of,  the  ordinance  by 
virtue  of  which  they  attempted  to  assess  his 
land,  they  failed  also  to  acquire  the  right  to 
impose  the  assessment  of  special  benefits  in 
question.  Under  such  circumstances,  it  18 
not  within  the  constitutional  power  of  the 
Legislature  to  sanction  a  special  assessment 
Meredith  v.  Perth  Araboy,  63  N.  J.  Law,  520, 
44  Atl.  971.  The  statutory  limitation  upon 
the  allowance  of  the  writ  of  certiorari  cannot 
be  enforced  for  the  protection  of  an  assess- 
ment which  the  Legislature  could  not  consti- 
tutionally authorize.  Meredith  v.  Perth  Am- 
boy.  63  N.  J.  Law.  520,  44  Atl.  971;  Pardee 
V.  Perth  Amboy,  57  N.  J.  Law,  100.  29  Atl. 
587;  Klrkpatrlck  v.  Commissioners,  42  N. 
J.  Law,  510;  Traphagen  v.  West  Hoboken, 
39  N.  J.  Law,  232,  on  error  40  N.  J.  Law,  193; 
Evans  V.  North  Bergen.  39  N.  J.  Law,  456. 

For  this  reason,  and  for  the  reasons  given 
In  the  case  of  Groel  v.  Newark,  the  assess- 
ment under  review,  together  with  the  prelim- 
inary proceedings  upon  which  It  rests,  so  far 
as  they  affect  the  prosecutor,  must  be  set 
aside  and  vacated,  with  costs, 

m  N.  J.  L.  «40) 
STATE  V.  BERTCHBY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  Homicide  (J  20»)  —  Mubdeb  —  Appkehih - 
siON  of  Criminal.  „    .  .„,  ^    ^ 

Crimes  Act  June  14,  1898,  {  108  (P.  L. 
1898,  p.  824),  declares  that  any  one  who  kills 
a  private  person  eti'lpavorinn  to  apprehend  a 
criminal,  knowinf?  the  intention  with  which 
such  private  person  interposes,  Im  guilty  of 
murder.  Held  that,  in  order  to  sustain  a  con- 
viction under  surh  act,  the  state  must  prove 
that  the  defendant,  who  shot  his  pursuer,  was 
a  criminal,  that  deceased  was  endeavoring  to 
apprehend  him  when  shot,  and  that  defendant 
then  knew  deceased's  purpose. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  !!  3-3,  34;    Dec.  Dig.  S  20.*] 

2.  Homicide  (8  182*)  —  AppbehensioK  of 
Ckiminal  —  Shooting  Pbivate  Citizeh  — 
Evxdence.  ^  ,.,... 

In  a  prosecution  for  murder  in  shooting 
a  private  citizen  while  aiding  officers  to  appre- 
hend defendant  after  an  alleged  burglary,  un- 
der Crimes  Act  June  14,  1898,  i  106  (P.  L. 
1808,  p.  824),  providing  that  the  killing  of  a 
private  person  endeavoring  to  apprehend  _  a 
criminal,  knowiuR  the  intention  with  which 
the  private  person  interposes,  is  murder,  proof 
of  defendant's  burslnrious  entry  int<  a  hotel 
just  prior  to  the  shooting,  and  his  theft  while 
there,  was  competent  to  show  that  he  was  a 
criminal  at  the  time  he  shot  deceased,  and  proof 
of  the  hue  and  cry  raised  in  pursuing  defend- 
ant, of  the  firiuB  of  the  shots  in  jlose  proximity 
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to  an  Inn,  from  whldi  deeeued  emerged  and 
responded  to  orders  of  the  officers  to  "Catch 
the  thief,"  and  of  decedent's  joining  in  the 
pursuit,  was  competent  to  show  deceased's  in- 
tention  in  following  and  overtaking  accused. 

[ESd.  Note.— For  other  cases,  see  Homicidei 
Cent  Dig.  {  386;    Dec.  Dig.  i  182.*] 

8.  Homicide  ({  20*)  —  Mukdeb  —  Afpbeheh- 

BION  OF  CBIMINAI.. 

Under  Crimes  Act  June  14,  1898,  i  106 
(P.  Ii.  1898,  p.  824),  declaring  that  ttny  one 
who  kHls  a  private  person  endeavoring  to  ap- 
prehend a  criminal,  knowing  the  intention  with 
which  such  private  person  interposes,  is  guilty 
of  murder,  it  is  not  essential  that  decedent, 
while  following  defendant  to  apprehend  him 
Jnst  prior  to  the  shooting,  had  knowledge  of  the 
particular  crime  which  defendant  had  commit- 
ted, and  for  which  it  was  sought  to  apprehend 
him. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  IS  33,  34 ;  Dec.  Dig.  i  20.*] 

4.  Cbiminal  Law  (|  762*)- Instbuctions— 
'Eleiie]«t8  or  Offence  —  EiLiMiNATion  — 
VAtuK  OF  Testimoky— Opikiok  of  CorBT. 

In  a  prosecution  for  killing  decedent  while 
attempting  to  apprehend  defendant  for  a  crime, 
the  court  charged  that  the  jury  would  have 
little  difSculty  in  determining  a  crime  bad 
been  committed,  and  that  deceased  was  trying 
to  apprehend  a  criminal,  that  there  was  evi- 
dence from  which  the  jury  might  find  that  the 
police  frequently  called  on  citizens,  who  grad- 
ually joined  in  the  pursuit  to  "Catch  that  man," 
who  was  fleeing  from  them,  and  that  the  jury 
might  also  find  that  in  passing  an  inn  the  offi- 
cers repeated  their  commands  to  "Catch  that 
man,"  and  that  deceased  heard  the  commands  of 
the  oflScers,  joined  in  the- pursuit,  and  was  en- 
deavoring to  arrest  defendant  when  shot.  Held, 
tba,t  sucn  instruction  was  proper,  under  the 
rule  that  the  trial  judge  may  give  his  own 
views  to  the  jury  with  respect  to  the  value  of 
the  testimony  or  on  the  merits  of  the  case,  and 
was  not  objectionable  as  eliminating  the  ques- 
tion whether  decedent  had  knowledge  of  the 
crime  defendant  had  committed,  and  was  en- 
deavoring to  apprehend  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1758:  Dec.  Dig.  |  762;* 
Homicide,  Cent.  Dig.  H  581,  656.] 

5.  Cbimiral  Law  (|  777%*)— Iwbpbijotions— 
Kefebercb  to  Testimony. 

Where  the  court  charged  that  "there  was 
evidence  in  the  case"  from  which  the  jury 
might  find  certain  facts,  which  was  amply  sus- 
tained by  the  evidence,  the  instruction  was  not 
objectionable  as  misquoting  the  testimony  of 
a  particular  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1807;    Dec.  Dig.  S  777%.*] 

&  CBnnif  Ai.  Law  (§  824*)— Instbuctions— 
Necessity  of  Requests. 

Omission  of  the  court  to  charge  on  a  par- 
ticolar  matter  is  not  error,  in  the  absence  of  a 
request  to  charge  thereon. 

[B^  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  1996;    juec  Dig.  fi  824.*] 

Error  to  Conrt  of  Oyer  and  Terminer, 
Ocean  County. 

Adolph  Bertcbey  was  convicted  of  murder, 
and  be  brings  error.    Affirmed. 

Robert  P.  Bell  and  V.  Clande  Palmer,  for 
plaintiff  in  error.  Theodore  J.  R.  Brown, 
Prosecutor  of  the  Pleas,  and  Edmund  Wilson, 
Atty.  Gen.,  for  the  State. 


OUMMERB,  Ok  X  The  defendant  below 
was  Indicted  for,  and  convicted  of,  the  mur- 
der of  ont  Frank  Janowskl.  The  record  and 
the  proceedings  at  the  trial  are  before  this 
court  for  the  purpose  of  reviewing  certain 
rulings  of  the  trial  court  on  questions  of  evi- 
dence, and  certain  instructlous  delivered  by 
the  court  to  the  Jury.  The  case  made  by  the 
state  showed  that  the  killing  of  Janowskl  oc- 
curred under  the  following  circumstances: 
About  9  o'clock  on  the  night  of  December  29, 
1908,  the  defendant  burglariously  entered  one 
of  the  rooms  of  the  Hotel  Manhattan,  in  the 
village  of  Lakewood,  by  means  of  a  ladder 
placed  on  the  outside  of  the  building,  and  stole 
some  of  the  property  belonging  to  a  guest  of 
the  hotel.  As  he  was  attempting  to  enter  an- 
other room  by  tbe  same  means,  be  was  discov- 
ered by  people  in  the  neighborhood  who  called 
"Thief  1"  and  "Police !"  As  soon  as  he  beard 
the  outcry,  he  dropped  from  the  ladder,  and 
started  to  run  away.  A  hue  and  cry  was 
Immediately  raised,  and  he  was  soon  pursued 
by  a  large  crowd  of  people,  among  whom 
were  two  police  officers,  who  from  time  to 
time  halloed  "Catch  that  man,"  and  "Catch 
the  thief."  During  the  course  of  the  pursuit 
the  fleeing  man  and  the  officers  exchanged 
several  shots,  bnt  no  one  was  hit.  Two  or 
three  of  these  shots  were  fired  by  the  defend- 
ant In  close  proximity  to  the  Bartlett  Inn, 
where  Janowskl,  the  deceased,  was  employ- 
ed as  a  bartender,  together  with  one  Ooates. 
Both  of  these  men  were  in  the  barroom  at 
the  time,  and  when  the  shots  were  fired, 
they  looked  at  one  another  and  tliea  ran 
out  into  the  street  Coates,  while  on  the 
street,  heard  cries  of  "Catch  the  thief,"  or 
"Catch  the  man,"  he  was  uncertain  which. 
These  cries  came  from  the  officers,  and  Jan- 
owskl was  only  about  10  to  '20  feet  away 
from  them  at  that  time.  In  a  few  minutes 
both  Coates  and  Janowskl  went  back  into 
the  hotel.  Janowskl  immediately  got  his  hat, 
left  the  hotel  again,  and  Joined  in  the  pur- 
suit of  the  defendant  After  following  him 
some  distance,  he  overtook  htm,  and  as  he 
laid  hands  on  bim,  or  was  about  to  lay  hands 
on  him,  he  was  shot  down  and  killed. 

Tbe  rulings  on  evidence,  which  are  sub- 
mitted to  us  for  review,  were  refusals  by  the 
trial  court  to  exclude  the  testimony  of  wit- 
nesses showing  tbe  burglarious  entry  and 
theft  at  the  Hotel  Manhattan  by  the  defend- 
ant, and  the  subsequent  hue  and  cry  after 
him.  It  is  somewhat  difficult  to  understand 
from  the  argument  of  counsel  why  he  con- 
ceives that  this  testimony  should  have  been 
excluded.  He  says  that  it  could  not  be  other 
than  prejudicial  to  the  defendant ;  but  he  can 
hardly  mean  that  tills  fact  would  require  Its 
exclusion,  for  all  testimony  which  tends  to 
convict  a  person  of  the  crime  for  which  he 
is  being  tried  Is  prejudicial  to  blm.  He  fur- 
ther says  that,  to  justify  Its  admission,  It  was 
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necessary  for  the  state  to  first  show  that  the 
deceased  knew  of  the  offense  which  the  de- 
fendant had  committed,  or  that  he  was  spe- 
cially directed  or  commanded  by  a  police  of- 
ficer to  aid  In  the  defendant's  capture.  He 
cites  no  authority  In  support  of  this  Asser- 
tion, and  it  Is  manifestly  unsound.  The  law 
does  not  require  that  a  citizen,  before  answer- 
ing to  the  call  of  a  police  officer  for  assistance 
In  the  arrest  of  a  criminal,  shall  first  be  In- 
formed of  the  particular  crime  which  the  de- 
fendant has  committed;  nor  does  it  require 
that  the  citizen  shall  be  specially  selected  by 
the  offlcer,  in  order  to  justify  him  in  render- 
ing assistance.  A  general  call  by  an  offlcer 
for  assistance  in  arresting  a  fleeing  criminal, 
not  only  may,  but  ought  to,  he  responded  to 
by  all  persons  within  sound  of  ills  yoice,  who 
are  physically  able  to  render  him  aid;  and 
aid  should  be  rendered  promptly,  without 
stopping  for  information  as  to  the  crime 
which  has  been  committed.  The  line  of  tes- 
timony which  was  objected  to  was,  In  our 
opinion,  clearly  competent.  By  the  one  bun- 
dred-and-sixth  section  of  our  Crimes  Act 
June  14,  1898  (P.  L.  1898,  p.  824),  any  one 
who  kills  a  private  person  endeavoring  to 
apprehend  a  criminal,  knowing  the  Intention 
with  which  such  private  person  interposes, 
is  guilty  of  murder.  In  order  to  bring  the  de- 
fendant within  the  condemnation  of  this  stat- 
ute the  state  was  required  to  prove  three 
things:  First,  that  the  defendant  was  a  crim- 
inal ;  second,  that  Janowskl  was  endeavoring 
to  apprehend  him  when  the  defendant  shot 
him;  and,  third,  that  the  defendant  then 
knew  the  purpose  with  which  Janowskl  in- 
terposed. Proof  of  the  defendant's  burglar- 
ious entry  into  the  Hotel  Manhattan,  and 
his  theft  while  there,  was  competent  to  show 
that  he  was  a  criminal  at  the  time  when  he 
shot  Janowskl.  Proof  of  the  raising  of  the 
hue  and  cry;  of  the  firing  of  the  shots  in 
close  proximity  to  the  Bartlett  Inn;  of  the 
coming  onto  the  street  of  Janowskl  immedi- 
ately afterward;  of  the  cries  of  the  officers 
"Catch  the  thief,"  or  "Catch  the  man,"  ut- 
tered when  they  were  within  10  or  20  feet  of 
Janowskl,  and  of  the  subsequent  Joining  of 
Janowskl  In  the  pursuit — was  competent  for 
the  purpose  of  showing  the  latter's  Intention 
in  following  and  overtaking'  the  defendant. 
Most  of  it  was  also  competent  for  the  pur- 
pose of  showing  that  the  defendant  knew 
what  Janowski's  intention  was  at  the  time 
when  he  shot  him  down. 

The  portion  of  the  charge  to  the  Jury  which 
Is  made  the  subject  of  criticism  by  counsel 
for  the  defendant  is  as  follow:  "You  will 
have  little  difficulty  in  determining  that  a 
crime  had  been  committed,  and  that  the  de- 
ceased was  trying  to  apprehend  a  criminal. 
There  is  evidence  in  the  case  from  wuich  you 
may  find  that  the  police  frequently  called  up- 
on the  citizens,  who  gradually  made  up  a 
crowd  and  Joined  in  the  pursuit,  to  'Catch 
that  man,'  who  was  fieelng  from  them.  And 
also  there  is  evidence  in  the  case  from  which 


you  may  find,  if  yon  believe  It,  that  In  passing 
Bartlett  Inn  these  officers  repeated  their  com- 
mands to  'Catch  that  man,'  and  that  a  fellow 
barkeeper  of  Janowskl,  the  deceased,  heard 
the  shots  that  were  fired  as  the  crowd  was 
passing  the  Inn,  and  went  out,  and  that  the 
deceased  went  out  with  him,  and  that  the 
fellow  barkeeper  heard  the  cries  of  the  po- 
lice to  'Catch  that  man,'  and  that  the  deceas- 
ed was  then  near  to  bis  fellow  barkeeper, 
and  outside  of  the  Bartlett  Inn.  You  may. 
from  this  evidence,  find  that  the  deceased  al- 
so was  acquainted  with  the  commands  of 
the  police  to  catch  this  man,  and  Joined  in 
the  pursuit,  and  was  endeavoring  to  arrest 
the  defendant."  The  objection  made  to  this 
excerpt  from  the  charge  is  that  it  practically 
took  from  the  consideration  of  the  Jury  the 
question  whether  Janowskl  bad  knowledge  of 
the  crime  of  the  defendant,  and  was  endeav- 
oring to  apprehend  him.  We  have  already 
pointed  out  that  the  question  whether  Jan- 
owskl had  knowledge  of  the  particular  crime 
which  the  defendant  had  committed  was  non- 
essential in  determining  whether  the  latter 
was  guilty  or  Innocent  ^)f  the  crime  for  which 
he  was  being  tried ;  and  It  was,  for  this  rea- 
son, not  a  question  for  the  Jury's  considera- 
tion. Whether  Janowskl  was  endeavoring  to 
arrest  the  defendant  when  the  latter  stopped 
him  was,  of  course,  a  vital  question,  to  be 
determined  by  the  Jury;  bat  we  do  not  con- 
sider that  the  trial  court,  by  this  portion  of 
Its  charge,  usurped  the  function  of  the  Jury, 
and  took  upon  itself  the  decision  of  it. .  What 
was  said  was  the  expression  of  the  view  of 
the  court  as  to  the  conclusion  which  ought 
to  be  drawn  from  the  testimony  as  to  the  in- 
tention with  which  Janowskl  followed  the  de- 
fendant. The  propriety  of  such  Judicial  ac- 
tion is  entirely  settled  in  this  state,  as  wlU 
appear  from  the  following  citations  from 
former  decisions  In  this  court:  "That  a  Judge 
has  a  right  to  give  his  own  views  to  the  Jury 
with  respect  to  the  value  of  the  testimony, 
or  upon  the  merits  of  the  case,  is,  and  always 
has  been,  the  law  of  this  state."  Smith  & 
Bennett  v.  State,  41  N.  J.  Law,  374.  "Under 
our  system  of  Jurisprudence  a  trial  Judge  is 
not  only  Justified  in  pointing  out  to  the  Jury 
what  seem  to  him  to  be  the  salient  features 
of  the  case,  but  it  Is  always  his  right,  and 
frequently  his  duty,-  to  go  further,  and  give 
the  Jury  the  benefit  of  his  greater  experience 
by  telling  them  how  the  testimony  strikes  his 
mind,  both  as  to  its  force,  and  as  to  the  In- 
ferences be  would  draw  from  it"  State  v. 
Hummer,  73  N.  J.  Law,  714.  65  AU.  249; 
State  V.  Schuyler,  75  N.  J.  Law,  487,  68  AU  56. 
It  is  farther  Insisted  that  in  this  excerpt 
the  trial  Judge  "misquoted  to  the  prejudice 
of  the  defendant  the  testimony  of  Coates,  the 
fellow  bartender  of  the  deceased,  that  the  de- 
ceased was  standing  close  to  him  when  he 
(the  witness)  heard  shouts  'Catch  that  man.' " 
AU  that  it  is  necessary  to  say  in  disposing  of 
this  contention  is  that  the  trial  judge,  in  this 
part  of  his  charge,  did  not  profess  to  quote 
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from  the  testtmony-of  Coatea,  or  of  any  other 
witness,  but  stated  that  there  was  evidence  in 
the  case  from  which  the  jury  might  find  that 
the  deceased  was  near  to  Coates  at  the  time 
when  the  latter  heard  the  cries  of  the  police, 
and,  further,  that  an  examination  of  the  case 
disclosed  an  abundance  of  evidence  from 
which  the  Jury  might  have  found  that  the  de- 
ceased was  near  enough  to  Coates  to  hear  the 
cries  of  the  police  which  Coates  heard;  and 
this  was  the  point  which  the  trial  court  was 
attempting  to  Impress  upon  the  minds  of  the 
Jurors. 

The  only  other  assignment  of  error  argued 
by  counsel  foi  the  defendant  Is  that  the  trial 
Judge  erred  in  not  charging  the  Jury  that 
there  was  no  evidence  that  the  deceased 
knew  that  any  crime  had  been  committed,  or 
that  be  was  making  an  effort  to  apprehend  a 
criminal.  It  Is  only  necessary  to  say,  in  dis- 
posing of  this  assignment,  that  no  re<^e8t 
for  such  an  instruction  was  submitted  to  the 
court  It  may  be  added  that  bad  such  an 
instruction  been  asked,  it  would  have  been 
properly  refused,  as  being  without  Justifica- 
tion under  the  facts  proved. 

The  conviction  of  the  defendant  will  be 
ftfflnuGcL 


07  N.  J.  Is.  704) 

NAJARIAN  V.  JERSEY  CITY,  H.  ft  P.  ST. 
R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

1.  STBEirr  Railroads  (f  112*)— Accidewt  to 
Pbdestbian— Neolioencb— EvinsNCE. 

In  a  suit  brouKlit  against  a  street  railroad 
company  to  recover  for  the  death  of  a  pe- 
destrian in  a  street,  caused  by  his  being  hit  by 
tlie  rear  end  of  a  oar  which  left  the  track  be- 
cause of  the  "splitting"  of  a  switch,  proof  of 
the  happening  of  the  accident  is  sufficient  to 
charge  the  company  with  negligence,  and  to 
pifce  upon  it  the  burden  of  showing  that  tlie 
injuries  resulting  in  death  were  not  received 
through  any  fault  on  its  part. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  $  227;    Dec.  Dig.  {  112.»] 

2.  Negligence  (I  136*)— Question  fob  Just. 

Where  the  happening  of  an  accident  is  suffi- 
cient to  charge  a  defendant  with  negligence,  and 
where  fair-minded  men  might  honestly  differ  as 
to  whether  the  defendant  has  sustained  its 
burden  of  showing  that  the  decedent's  inju- 
ries were  not  received  through  any  fault  on  its 
part,  the  que.<ition  of  defendant's  negligence 
shonid  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §!  277-353;    Dec.  Dig.  {  136.*] 

3.  Street  Railroads  (J  98*)— Injury  to  Pb- 

DESTBIAN — CONTBIBUTORT  NeOLIGENCE. 

A  pedestrian,  struck  by  a  street  car  which 
left  the  track,  is  not  guilty  of  contributory  neg- 
ligence because  he  was  standing  in  the  road- 
way, when  it  appears  that  he  was  sufficiently 
distant  from  the  track  for  the  car  to  have  pass- 
ed him  in  safety  if  it  had  remained  upon  the 
track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  S5  204-208 ;   Dec.  Dig.  f  98.*] 

(Syliabuii  by  the  Court.) 


Error  to  Circuit  Court,  Hudson  County. 

Action  by  Lucia  Najarian,  administratrix 
of  Deckran  Najarian,  against  the  Jersey 
City,  Hoboken  &  Paterson  Street  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Edwards  ft  Smith,  for  plaintiff  in  error. 
Hartshorne,  Insley  ft  Leake,  for  defendant  in 
error. 

TRENCHARD,  J.  On  January  23. 1007,  the 
plaintiff's  intestate,  Deckran  Najarian,  was 
struck  and  killed  by  a  trolley  car  of  the  de- 
fendant company.-  The  accident  occurred 
about  6  or  7  o'clock  in  the  evening,  and  while 
it  was  dark.  The  decedent  was  walking  west- 
ward on  Angelica  street  (being  on  the  north 
side  of  that  street),  and  stopi>ed,  when  he 
came  to  the  corner  of  that  street  and  Spring 
street,  to  allow  the  trolley  car  in  question  to 
pass  before  him.  The  car  was  going  south- 
ward on  Spring  street  A  switch  was  In  the 
track  on  Spring  street  north  of  Angelica 
street,  for  the  purpose  at  times  of  switching 
cars  off  eastward  into  the  car  barn  on  An- 
gelica street  The  tongue  of  this  switch  was 
usually  kept  "closed  for  Angelica  street";  , 
that  is,  it  was  ordinarily  so  set  that  cars 
traveling  south  on  Spring  street  would  pass 
over  it,  and  continue  southward  through 
that  street  The  decedent  stood  in  the  road- 
way between  the  curb  of  Spring  street  and 
the  trolley  track.  The  front  wheels  of  the 
car  in  question  passed  over  the  switch  in  safe- 
ty, but  the  hind  wheels  took  the  switch  into 
Angelica  street,  thereby  throwing  the  rear  of 
the  car  toward  the  curb  on  the  east  side  of 
Spring  street,  and  against  the  decedent,  in- 
juring him  BO  that  he  died  shortly  after. 
This  action  was  brought  in  the  Hudson  coun- 
ty circuit  court  by  the  administratrix  of  the 
decedent  to  recover  damages  for  his  death. 
The  trial  resulted  in  a  verdict  for  the  plain- 
tiff, and  this  writ  of  error  brings  up  for  re- 
view the  Judgment  entered  upon  the  verdict 

The  defendant  below  assigns  error  upon 
the  refusal  of  the  trial  judge  to  nonsuit  the 
plaintiff  and  to  direct  a  verdict  for  the  de- 
fendant We  think  the  motions  were  prop- 
erly refused.  Both  motions  were  grounded 
upon  (1)  want  of  evidence  of  negligence  of 
the  defendant  company;  and  (2)  the  con- 
tributory negligence  of  the  plaintiffs  Intes- 
tate. With  respect  to  the  negligence  of  the 
defendant  company,  we  think  there  was  evi- 
dence requiring  the  submission  of  that  ques- 
tion to  the  Jury.  It  was  not  necessary  for 
the  plaintiff,  in  order  to  make  out  a  prima 
fade  case,  to  prove  the  cause  of  the  accident. 
All  that  she  was  required  to  do  was  to  show 
the  existence  of  negligence,  on  the  part  of 
the  defendant  which  occasioned  the  Injury 
resulting  in  death.  This  she  did  by  proving 
that  the  rear  of  the  car  left  the  straight 
track  upon  which  the  front  part  of  it  was 
proceeding,  so  as  to  kill  the  plalntifTs  in- 


•Por  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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testate  who  was  standing  In  what  was  nor- 
mally a  place  of  safety.  Ordinarily  proof  of 
tbo  occurrence  of  an  accident  will  not,  of 
Itself,  support  a  conclusion  of  the  defendant's 
carelessuess;  but  this  principle  Is  not  of  unl- 
Tersal  application.  Where  the  accident  is 
one  which,  In  the  ordinary  course  of  events, 
would  not  have  happened  if  proper  care  had 
been  used  by  the  defendant,  res  ipsa  loquitur. 
Bergen  County  Traction  Co.  v.  Demarest,  62 
N.  J.  Law,  755,  42  Atl.  729,  72  Am.  St.  Rep. 
685;  Bahr  v.  Lombard,  Ayers  &  Co.,  63  N. 
J.  Law,  233,  21  Atl.  190,  23  Atl.  167 ;  Sheri- 
dan T.  Foley,  68  N.  J.  Law,  230,  33  Atl.  484. 

In  Bergen  County  Traction  Co.  v.  Demar- 
est, supra.  Chief  Justice  Gummere,  speaking 
for  this  court,  said :  "In  the  ordinary  opera- 
tion of  the  defendant's  railroad  its  cars 
would  not  have  left  the  rails.  It  is  a  mat- 
ter of  common  knowledge  that  the  roadbed 
of  a  street  railroad  is  so  built,  and  the  cars 
so  constructed,  that  when  there  is  no  defect 
in  either,  and  the  cars  are  run  with  due 
care,  the  latter  will  remain  upon  the  track; 
and  consequently  proof  of  the  derailment  of 
a  car,  in  the  absence  of  evidence  to  the  con- 
trary, justlfles  the  conclusion  that  it  result- 
ed either  from  Improper  construction,  failure 
to  ke^  in  proper  repair,  or  negligence  in  op- 
eration." In  the  present  case  it  may  likewise 
he  said  that  common  experience  teaches  that 
switches  are  so  built,  and  cars  so  construct- 
ed, that  when  there  is  no  defect  In  either, 
and  the  switches  are  prudently  operated, 
and  the  cars  are  run  with  due  care,  the  lat- 
ter will  pass  over  closed  switches  In  safety. 
Therefore  proof  of  the  "splitting"  of  the 
switch,  in  the  absence  of  evidence  to  the 
contrary,  Justlfles  the  conclusion  that  It  re- 
sulted either  from  Improper  construction, 
failure  to  keep  in  proper  repair,  or  negli- 
gence in  operation  of  the  car  or  switch,  or 
both.  If  there  were  any  facts  inconsistent 
with  negligence,  it  was  for  the  defendant  to 
prove  them.  The  motion  to  nonsuit  upon  the 
ground  of  want  of  proof  of  the  defendant's 
negligence  was  therefore  properly  denied. 
We  think  there  was  no  conclusive  rebuttal 
of  such  presumption  of  negligence  establish- 
ed by  the  defendant 

We  have  pointed  out  that  the  switch,  the 
"splitting"  of  which  caused  the  accident,  was 
supposed  to  be  kept  set  so  that  cars  would 
pass  over  it  down  Spring  street  The  front 
wheels  passed  safely,  but  the  rear  wheels 
took  the  switch  Into  Angelica  street  Imme- 
diately after  the  accident  and  before  the 
car  was  moved,  the  tongue  of  the  switch  was 
found  "open  for  Angelica  street" ;  that  is,  so 
placed  that  a  car  going  southward  on  Spring 
street  would  be  turned  by  the  tongue  of  the 
switch  Into  Angelica  street     This  movable 


tongue  of  the  switch  (which,  according  as  it 
is  "closed"  or  "opened,"  keeps  the  wheels  of 
the  car  upon  the  main  track,  or  shunts  them 
off  upon  the  switch)  is  six  feet  nine  Inches 
long.  It  rests  in  a  pocket,  and  is  pivoted  at 
the  large  end  with  a  pin.  The  other  end  or 
point  of  the  tongue  is  the  part  which  is  mov- 
ed from  right  to  left  for  the  purpose  of  open- 
ing or  closing  the  switch.  The  defendant  at- 
tempted to  overcome  the  presumption  of  Di- 
ligence by  showing  that  the  switch  was  of 
standard  type  and  in  good  working  order. 
But  the  testimony  shows  that  the  tongue  was 
considerably  worn  at  the  point  Moreover, 
the  accident  may  well  have  happened  from 
the  failure  of  the  defendant's  servant  to  com- 
pletely close  the  switch;  that  is,  from  bis 
failure  to  move  the  point  of  the  tongue  ontll 
it  was  in  actual  contact  with  the  rail  of  the 
main  track.  If  it  was  not  so  completely  clos- 
ed, the  forward  wheels  might  well  have  pass- 
ed over,  and  the  rear  wheels  have  taken,  the 
switch,  on  account  of  the  natural  swing  of 
the  car  from  side  to  side  from  time  to  time. 
The  testimony  shows  that,  had  the  switch 
been  properly  closed,  it  could  not  have  been 
forced  open  by  the  motion  of  the  car  wheels 
in  running  over  It,  unless  the  tongue  was 
defectively  loose  at  the  pivot  The  motorman 
says  that  as  he  -went  over  the  switch,  he  no- 
ticed that  It  was  "set  straight  to  go  right  on 
to  Spring  street"  Whether  his  conclusion 
was  correct,  or  his  Inspection  imperfect,  was. 
In  view  of  the  fact  that  the  switch  was  found 
open  immediately  after  the  accident,  a  mat- 
ter about  which  fair-minded  men  might 
honestly  differ.  The  negligence  of  the  de- 
fendant being  a  Jury  question,  motion  for  a 
direction  of  a  verdict  upon  the  ground  of 
want  of  proof  of  the  defendant's  negligence 
was  properly  refused. 

With  respect  to  the  alleged  contributory 
negligence  of  plaintiff's  intestate,  counsel  has 
not  pointed  out,  nor  do  we  perceive,  in  what 
respect  he  was  negligent.  He  was  about  to 
cross  Spring  street,  when  he  saw  the  car  ap- 
proaching, and  stopped  evidently  to  allow  it 
to  pass.  He  had  the  right  to  stand  In  the 
roadway  of  ttie  street  where  he  was  stand- 
ing, while  waiting  for  the  car  to  pass  down 
the  street  before  him.  He  had  no  reason  to 
suppose  that  the  forward  end  of  the  car 
would  keep  on  the  track  and  the  rear  end 
take  the  switch,  and  so  make  the  spot  where 
he  stood  a  place  of  danger.  Kathmeyer  v. 
Mehl  (N.  J.  Sup.)  60  AtL  40.  The  alleged 
contributory  negligence  of  the  deceased  was 
therefore  at  least  a  jury  question,  and  the 
motions  to  nonsuit  and  direct  a  verdict  up6u 
that  ground  were  properly  refused. 

The  result  is  that  the  Judgment  of  the 
court  below  is  affirmed. 
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BARRISH  T.  ORBEN. 
(Sapreme  Court  of  Mew  Jersey.    Jone  80, 1909.) 
1.  Tbiai.  (I  33*)— Reciptioh  or  Bvidihob— 

Advissibilitx- 

Where  it  is  necessary  for  a  party,  in  order 
to  maintain  the  issae,  to  prove  several  facts, 
the  court  should  admit  any  legitimate  evi- 
dence tending  to  establish  either  uct. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  {  33.»] 

Z  CoNTBACTs  (8  349*)— Acnow  fob  Bbkach— 

EviDEKCs— Admibsibilitt. 

Where  the  plaintiff  testified  to  transactions 
with  one  Ranyon  as  with  the  agent  of  the 
defendant,  it  was  error  to  exclude  cross-exami- 
nation tending  to  show  that  he  knew  he  was 
dealing  with  Ranyon  as  with  a  principal  or 
with  him  as  the  agent  of  another  than  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Contimcts, 
Dec.  Dig.  I  849.*] 

(SyUabns  by  the  Court) 

Appeal  from  District  Court  of  City  of 
Newark. 

Action  by  Samuel  H.  Barrlsb  against 
Charles  S.  Orben.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argaed  November  term,  1909,  before 
REED,  TRBNCHARD,  and  MINTURN,  JJ. 

Front  &  Prout,  for  appellant  PhiUp  J. 
Schotland,  for  appellee. 

TRENCHARD,  J.  This  action  was  brought 
in  the  First  district  court  of  the  city  of  New- 
ark, by  Samuel  H.  Barrlsb  against  Charles 
8.  Orben,  to  recover  damages  for  tbe  breach 
of  a  contract  which  the  plaintiff  Is  alleged 
to  have  bad  with  the  defendant  for  tbe 
painting  of  houses  belonging  to  tbe  defend- 
ant The  learned  trial  judge,  sitting  with- 
out a  Jury,  rendered  Judgment  for  the  plain- 
tiff, and  from  that  Judgment  tbe  defendant 
appeals  to  this  court  Tbe  testimony  at  tbe 
trial  showed  that  tbe  plaintiff,  Barrisb,  was 
a  painter;  that  be  submitted  to  one  Runyon 
a  written  signed  estimate  of  the  amount  for 
which  he  agreed  to  furnish  tbe  material  and 
labor  necessary  to  do  the  painting  of  10 
houses;  that  later  he  worked  upon  fhe  bous- 
es of  tbe  defendant  until  he  was  stopped. 
It  was  to  recover  for  such  painting  that  this 
suit  was  brought 

The  written  estimate  upon  its  face  does 
not  show  to  whom  It  was  submitted  nor  up- 
on whose  bouses  the  work  was  to  be  done, 
nor  does  it  show  acceptance.  According  to 
the  plalntlflTs  contention,  which  there  was 
evidence  tending  to  support,  Runyon  was 
tbe  agent  of  the  defendant,  and  the  defend- 
ant was  present  when  tbe  estimate  was  sub- 
mitted to  Runyon.  According  to  the  defend- 
ant's contention,  which  there  was  also  tes- 
timony tending  to  support,  the  defendant 
was  not  present,  and  bad  no  knowledge  of 
tbe  transaction,  and  Runyon  was  not  his 
agent,  but  was  acting  on  bis  own  account, 
it  also  appeared  In  evidence  that  Runyon 


had  a  subcontract  to  do  the  painting  In  ques- 
tion from  one  Frank  O.  Orben,  with  v^bom 
tbe  defendant  bad  contracted  for  the  erec- 
tion and  finishing  of  tbe  houses.  To  main- 
tain bis  defense,  therefore,  It  was  material 
and  relevant  for  the  defendant  to  show, 
not  only  that  Runyon  held  the  contract  for 
the  painting  In  question,  but  also,  If  be  could, 
tbe  time  when  bis  contract  was  entered  Into, 
and  that  tbe  plaintiff  had  knowledge  of  tt. 
These  things  he  attempted  to  show,  but  tbe 
testimony  was  excluded  by  the  trial  Judge, 
and  tbe  defendant  assigns  anch  action,  among 
others,  as  causes  for  reversal.  We  think  the 
trial  Judge  erred  in  overruling  the  question 
put  by  the  defendant  to  Frank  O.  Orben  as 
to  the  time  when  be  subletted  the  contract 
for  painting  to  Runyon.  It  was  one  of  sev- 
eral facts  necessary  for  the  defendant  to 
prove  In  order  to  maintain  the  Issue  which 
he  had  tendered. 

We  think,  also,  that  tbe  trial  Judge  erred 
in  overruling  tbe  cross-examination  of  tbe 
plaintiff  as  to  whether  he  knew  there  was 
a  contract  between  the  defendant  and  Frank 
O.  Orben  which  Included  the  painting  In 
question.  Tbe  plaintiff  had  already  testi- 
fied In  effect  that  he  was  dealing  with  Run- 
yon as  tbe  agent  of  the  defendant.  The 
question  propounded  was  manifestly  design- 
ed to  elicit  the  fact  that  tbe  plaintiff  knew 
be  was  dealing  with  Runyon  either  as  agent 
of  the  contractor  or  as  a  subcontractor,  and 
not  with  him  as  the  agent  of  defendant,  for 
such  knowledge  might  be  Inferable  from 
plaintiff's  being  aware  that  there  was  a 
contract  between  the  defendant  and  Frank 
6.  Orben  which  included  the  painting  In 
question.  Colloty  t.  Scbuman,  73  N.  J.  Law, 
92,  62  Aa  186. 

The  Judgment  of  the  court  below  must  be 
reversed,  and  a  venire  de  novo  awarded. 
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WORMAN  v.  SETBBRT. 

(Snpreme  Court  of  New  Jersey.    June  80, 
1909.) 

EvinEWCK   (}   374*)— Biix   of   Sal^^Execo- 

TION  —  ATTMTIKO  WITNBSSES  — HANnWBIT- 
IHO. 

Where  the  subscribing  witnesses  to  a  bill 
of  sale  reside  in  another  state,  proof  of  their 
hand  writing  is  prima  facie  evidence  of  the  due 
ezecatlon  of  the  instmment 

[BA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $|  1596-1603;  Dec.  Dig.  {  374.*1 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  City  of 
Camden. 

Action  by  Oeorge  W.  Worman  against 
Harry  W.  Seybert.  Helen  T.  Smttb  filed 
claim  of  title.  Judgment  for  defendant,  Wor- 
man, and  claimant  appealed.    Reversed. 

Argued  February  term,  1909,  before  REED, 
TRENCHARD,  and  MINTURN,  JJ. 
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French  &  Richards,  for  appelant.  How- 
ard L.  Miller,  for  appellee. 

TRBNCHARD,  J.  This  was  an  action  to 
try  the  title  to  the  lannch  Sue  attached 
by  the  sergeant  at  arms  of  the  Camden  dis- 
trict court  as  the  property  of  Harry  W.  Sey- 
bert,  In  the  suit  of  George  W.  Worman 
against  Harry  W.  Seybert,  and  to  which 
Helen  T.  Smith  filed  a  claim  of  title.  Upon 
trial  the  learned  judge,  of  the  district  court 
directed  a  verdict  for  the  defendant,  Wor- 
man, upon  the  ground  that  the  claimant  had 
failed  to  prove  title,  and  from  the  judgment 
entered  thereon  the  claimant  appeals. 

Among  other  reasons  specified  for  revers- 
al is  this:  That  the  district  court  refused  to 
admit  in  evidence  a  bill  of  sale  from  Harry 
W.  Seybert  to  Helen  T.  Smith,  offered  by 
the  claimant.  The  bill  of  sale,  by  virtue  of 
which  Miss  Smith  claimed  title  to  the  launch 
in  question,  showed  upon  its  face  that  it  had 
been  attested  by  two  witnesses.  At  the  trial 
the  claimant  called  a  witness  who  testified 
that  he  knew  the  handwriting  of  both  sub- 
scribing witnesses,  that  the  same  was  their 
handwriting,  and  that  he  was  present  when 
they  signed  their  names,  and  that  they  were 
both  residents  of  Philadelphia.  The  general 
rule  is  that  the  attesting  witness  to  a  writ- 
ten instrument  Is  regarded  as  the  person 
who  must  be  called  to  prove  its  execution 
when  he  can  be  bad,  as  it  is  said  that  the 
parties  selected  him  to  enable  them  to  refer 
the  execution  of  the  document  to  him  in  case 
any  question  should  arise  over  its  execution. 
Williams  v.  Davis,  2  N.  J.  Law,  277;  Wil- 
liamson V.  Wright,  3  N.  J.  Law,  984;  King 
v.  King,  »  N.  J.  Eq.  44;  Corlies  v.  Vannote, 
16  N.  J.  Law,  324.  Where  the  attesting  wit- 
ness cannot  be  had  by  reason  of  his  death, 
or  because  be  is  beyond  the  jurisdiction  of 
the  court,  or  If  living  and  his  whereabouts 
cannot  be  ascertained  by  the  use  of  dili- 
gence, secondary  evidence  Is  allowed.  New 
Jersey  Zinc,  etc.,  Co.  v.  Lehigh  Zinc,  etc., 
Co.,  59  N.  J.  Law,  189,  35  Atl.  915;  Lorrii- 
lard  V.  Van  Houten,  10  N.  J.  Law,  270. 
Where  the  attesting  witness  is  thus  unavail- 
able, proof  of  his  handwriting  is  admissible 
as  secondary  evidence,  and  is  prima  facie 
evidence  of  the  due  execution  of  the  Instru- 
ment. Glover  y.  Armstrong,  15  N.  J.  Law, 
186;  Servis  v.  Nelson,  14  N.  J.  Bq.  94.  In 
the  present  case,  it  appearing  that  the  sub- 
scribing witnesses  were  residents  of  another 
state,  proof  of  their  handwriting  was  prima 
facte  evidence  of  the  due  execution  of  the 
bill  of  sale,  and  Its  exclusion  was  therefore 
erroneous.  This  result  renders  unnecessary 
the  consideration  of  other  reasons  specified 
for  reversal. 

The  judgment  of  the  district  court  must 
be  reversed,  and  a  venire  de  novo  awarded. 


as  N.  J.  I*  JS6) 
STATE  V.  BIBNSTOCK  et  aL  (two  cases). 
(Supreme  Court  of  New  Jersey.    June  22,  1909.) 

L  CoNSPiBACY  a  26*)— Cbiiunai.  "Conspib- 

ACY"— What  Constitutes. 

A  combination  to  accomplish  an,  object 
which  is  not  criminal,  by  means  which  are 
not  criminal,  may  become  an  indictable  "con- 
spiracy," where  the  public  is  injuriously  involv- 
ed, or  where  the  result  would  be  either  injury 
or  oppression  to  individuals. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  |  37 ;    Dec.  Dig.  i  26.» 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  2,  pp.  1454r-1461 ;   vol.  8,  p.  7613.] 

2.  CONBPIBACT  ({  43*)— Cbiiunal  Oonbfib- 
ACY— What  Constitutes— Election  Fkauds 
— "Unlawfui.." 

Ad  indictment  for  conspiracy  alleged,  snb- 
stantially,  that  since  the  year  lts>6  continuous- 
ly the  principal  political  parties  in  the  Uui^ed 
States  have  been,  and  still  are,  known  as  the 
Republican  party  and  the  Democratic  party; 
that  since  said  date  every  president  of  tba 
United  States  elected  by  the  electors  has,  be- 
fore election,  been  nominated  for  said  office  by 
one  of  said  two  parties ;  that  the  Republican 
party  has  during  all  that  time  maintained  a 
central  and  national  political,  organization, 
known  as  the  "Republican  national  committee," 
which  exercises  general  and  supreme  control 
of  the  management  of  said  party  throughout 
the  United  States,  and  has  maintained  con- 
tinuously in  New  Jersey,  and  in  each  of  the 
states,  a  state  political  organization  known  as 
the  "Republican  state  committee,"  which  exer- 
cises supreme  control  of  the  management  of  the 
Republicao  party  in  the  state  of  which  it  is 
the  state  committee,  and  also  continuously  main- 
tains in  each  county  of  New  Jersey,  and  in 
each  county  of  each  of  the  several  other  states, 
a  county  political  organization  designated  as 
the  RepubHcan  county  committee,  which  exer- 
cises, subject  to  the  state  and  national  commit- 
tee, supreme  control  of  the  management  of  said 
Itepublican  jiarty  in  the  county  of  which  it  is 
the  Republican  county  committee;  that  for 
many  years  it  has  been  the  right  and  practice 
of  the  Republican  national  committee  under 
its  rules,  in  every  year  in  which  presidential 
electors  are  to  be  chosen,  and  before  they  are 
elected,  to  issue  a  call  for  the  holding  of  a 
national  convention,  composed  of  delegates  at 
large,  and  of  delegates  otiier  than  delegates  at 
large,  to  be  chosen  directly  or  indirectly  by 
the  Republican  voters  of  the  respective  states ; 
that  the  delegates  from  the  state  of  New  Jer- 
sey to  the  national  convention  were  required, 
by  the  rules  of  the  Republican  state  committee 
of  New  Jersey,  to  be  elected  by  a  convention  of 
delegates  chosen  by  the  Republican  voters  of 
the  counties,  and  the  delegates  other  than  those 
known  as  delegates  at  large  from  New  Jersey 
to  the  Republican  national  convention  are  re- 
quired, by  said  rules  of  the  state  committee,  to 
be  elected  by  a  convention  of  delegates  chosen 
by  Republican  voters  in  each  of  the  congres- 
sional districts  of  the  state,  and  that  delegates 
to  the  Republican  state  convention,  and  to  the 
convention  in  each  of  the  congressional  districts, 
have  been  during  said  time  required  by  the 
rules  of  the  party  and  of  the  county  committee 
to  be  elected  by  the  Repablicar-  voters  in  each 
of  said  counties  at  primary  elections,  held  at 
such  times  and  places  in  each  of  the  counties 
OS  the  Republican  county  committee  of  each  of 
the  counties  has  designated,  or  may  designate; 
that  the  county  committee,  in  pursuance  of 
the  several  calls  aforementioned,  ordered  and  di- 
rected primary  elections  of  the  Republican  party 
to  be  held  at  a  certain  time  and  place  through- 
out the  county  of  Hudson,  and  appointed  the 
persons  who  should  act  at  each  of  said  primary 
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electiona  as  election  offiears  to  conduct  the 
■ame ;  that  one  such  primary  was  directed  and 
ordered  to  be  held  at  No.  5  Brunswick  street  in 
the  city  of  Jersey  City  for  the  purpose  of  re- 
ceiving the  votes  of  the  Republican  voters  of 
that  ward  qualified  to  vote,  and  offering  to  vote 
thereat  for  delegates  to  the  Republican  state 
convention,  as  aforesaid,  and  for  delegates  to 
the  Republican  conventions  to  be  held  in  said 
congressional  district ;  that  the  defendants,  at 
the  time  and  place  aforesaid,  designated  and 
appointed  by  the  county  committee  to  conduct 
said  primary  at  the  place  aforesaid,  and  for  the 
purpose  aforesaid,  it  became  and  was  their 
duty  as  persons  actually  in  charge  of  and  con- 
ducting the  primary  election,  to  receive  the 
votes  of  the  qualified  voters,  to  give  all  votes 
cast  their  full,  due,  and  honest  effect,  to  re- 
ject the  votes  of  persons  not  qualified,  and  to 
nonestly  and  accurately  tally,  count,  and  can- 
vass and  declare  the  full  and  correct  number  of 
votes  cast,  and  not  to  count  and  declare  any 
votes  for  any  person  that  were  not  cast  for  such 

Eerson,  or  persons,  and  to  conduct  the  election 
lirly  and  honestly;  but  that  the  defendants 
nnlawfuUy,  willfully,  dishonestly  violating  their 
duty  to  the  public  in  the  premises,  and  in- 
tending and  contriving  to  cause  to  be  returned 
to  the  county  committee,  and  accepted  by  it  and 
by  the  people  of  New  Jersey,  as  a  fact,  that 
the  persons  who  were  lawfully  elected  as  dele- 
gates were  not  elected  as  such  delegates  there- 
at, and  that  persons  who  were  not  elected  for 
delegates  were  elected  as  such  delegates,  and  to 
defeat,  frustrate,  and  nullify  the  will  of  a  ma- 
jority of  the  qualified  Republican  voters,  and 
to  corrupt  and  pervert  the  action  of  the  state 
convention  in  the  election  of  delegates  to  the 
national  committee  and  the  action  of  the  con- 
gressional district  in  the  election  of  delecates, 
and  to  defraud,  cheat,  and  deprive  the  majority 
of  the  qualified  Republican  voters,  did  wicked- 
ly, etc.,  combine,  etc.,  to  deprive,  cheat,  and 
defraud,  etc.,  and  to  pervert,  etc.,  the  action  of 
the  state  convention  in  the  election  of  delegates 
to  the  national  convention  and  the  action  of 
the  congressional  convention  in  the  election  of 
delegates  to  the  national  convention,  and  tlint 
in  pursuance  of  the  conspiracy  did  unlawfully, 
etc.,  count  300  ballots,  none  of  which  were 
cast  by  any  person  at  the  election  as  ballots 
cast  and  voted  for  persons  and  candidates  at 
said  election,  who  were  not  the  persons  and  can- 
didates for  whom  a  majority  of  all  the  qualified 
Republican  voters  voting  at  said  primary  voted. 
Held  that  the  indictment  charged  a  conspiracy 
the  object  of  which  was  "unlawful"  (unlawful 
acts  in  this  connection  not  being  confined  to 
those  punishable  as  crimes),  in  that  it  had  a 
necessary  tendency  to  prejudice  the  public,  and 
so  was  essentially  a  public  injury,  and  that 
such  unlawful  object  was  desijrned  to  be  ac- 
complished by  deceit  and  fraud,  and  was  a 
cheat  reaching  large  numbers  of  persons,  and 
tended  to  their  oppression,  and  was  su.stainable 
as  an  indictment  for  a  criminal  conspiracy. 

[EM.  Note.— For  other  cases,  see  Conspiracy, 
Dec  Dig.  S  43.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7186.] 

8.  FOBMEB  DKOISIONS  DISTINGUISHED. 

The  cases  of  State  v.  Woodruff,  68  N.  J. 
Law,  94,  52  Atl  294,  and  State  v.  Nugent  (N. 
J.  Sup.)  71  Atl.  481,  distinguished. 
(Syllabus  by  the  Court.) 

(Certiorari  to  review  Indictments  against 
Charles  Bienstock  and  others.  Indictments 
sustained. 

Indictment  No.  138  Is   in  the   following 
words: 
"The  grand  inquest  of  the  state  of  New 


Jersey,  In  and  for  the  body  of  the  county  of 
Hudson,  upon  their  respective  oath,  present 
that,  since  the  year  1856  contiiuously  up  to 
the  date  of  the  presentation  of  this  indict- 
ment, the  principal  two  political  parties  in 
the  United  States  of  America  have  been, 
and  still  are,  commonly  known  and  desig- 
nated as  the  Republican  party  and  the  Dem- 
ocratic Party;  that,  since  said  flrst-mentlon- 
ed  date,  continuously  np  to  the  date 'of  the 
presentation  of  this  Indictment,  every  pres- 
ident of  the  United  States  who  has  been 
elected  to  the  presidential  office  by  electors, 
as  prescribed  by  the  Constitution  of  the 
United  States,  has,  before  bis  said  election, 
been  nominated  to  and  for  said  office  by  one 
or  the  other  of  said  two  political  parties,  and 
that,  during  all  the  time  aforesaid,  one  or 
the  other  of  said  political  parties  has  been 
in  control  of  the  executive  and  le^Slatlve 
departments  of  the  government  of  the  Unit- 
ed States;  that  the  Republican  party  has 
during  all  the  time  aforesaid  continuously 
maintained,  and  still  maiutulus,  a  central  and 
national  political  organization,  commonly 
known  and  designated  as  the  Repnbltcan 
national  committee,  which  daring  all  the 
time  aforesaid  possessed  and  exercised,  and 
still  possesses  and  exercises,  general  and  su- 
preme supervision  and  control  of  the  man- 
agement, conduct,  and  affairs  of  said  Repub- 
lican party  throughout  the  United  States 
aforesaid,  and  has  also,  during  all  the  time 
aforesaid,  continuously  maintained  and  still 
maintains,  in  the  state  of  New  Jersey,  and 
in  each  of  the  several  other  states  of  the 
United  States  of  America  aforesaid,  a  state 
political  organization,  commonly  known  and 
designated  as  the  Republican  state  commit- 
tee, which,  during  all  the  time  aforesaid, 
possessed  and  exercised,  and  still  possesses 
and  exercises,  subject  to  the  said  Republican 
national  committee,  general  and  supreme  su- 
pervision and  control  of  the  management, 
conduct,  and  affairs  of  the  said  Republican 
party  in  the  state  of  which  it  Is  the  Repub- 
lican state  committee,  and  has  also,  during 
all  the  time  aforesaid,  continuously  main- 
tained, and  still  maintains,  in  each  county 
of  the  state  of  New  Jersey,  and  in  each  coun- 
ty of  each  of  the  several  other  states  of  the 
United  States  of  America,  aforesaid,  a  county 
political  organization  commonly  known  and 
designated  as  the  Republican  county  com- 
mittee, which,  during  all  the  time  afore- 
said, possessed  and  exercised,  and  still  pos- 
sesses and  exercises,  subject  tc  the  said  Re- 
publican state  committee  and  said  Republic- 
an national  committee  general  and  supreme 
supervision  and  control  of  the  management, 
conduct,  and  affairs  of  said  Republican  party 
in  the  county  of  which  it  la  the  Republican 
county  committee;  that  for  many  years  last 
past  it  has  continuously  been  and  still  is. 
the  right,  doty,  and  practice  of  the  said 
Republican  national   committee,    under   its 
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roles  and  regnlatlons.  In  eyeiy  year  In  whlcb 
presidential,  electors  are  to  be  elected,  and 
before  they  are  elected,  to  issue  a  call  for, 
and  to  fix  the  time  and  place  for,  the  hold- 
ing of  a  national  convention  of  the  Repub- 
lican party,  to  be  composed  of  delegates  at 
large  and  of  delegates  other  than  delegates 
at  large  to  be  chosen  directly  or  indirectly 
by  the  Republican  voters  of  the  respective 
states;  that  during  all  the  time  aforesaid, 
the  delegates,  known  and  designated  as  dele- 
gates at  large,  from  the  state  of  New  Jersey 
to  said  Republican  national  convention,  rep- 
resenting the  Republican  voters  in  New  Jer- 
sey in  said  Republican  national  convention, 
have  been,  and  still  are,  required  by  the 
rules,  regulations,  and  practice  of  the  Repub- 
lican state  committee  of  New  Jersey  to  be 
elected  by  a  convention  of  delegates  chosen 
by  the  Republican  voters  of  the  respective 
counties  of  the  state  of  New  Jersey,  and  the 
delegates  other  than  those  known  and  desig- 
nated as  delegates  at  large  from  New  Jersey 
to  said  Republican  national  convention  have 
been,  and  still  are,  required  by  said  rules, 
regulations,  and  practice  of  said  Republican 
state  committee  to  be  elected  by  a  conven- 
tion of  delegates  chosen  by  the  Republican 
voters  in  each  of  the  several  congressional 
districts  of  the  state  of  New  Jersey,  and 
that  said  delegates  to  said  Republican  state 
convention  In  the  state  of  New  Jersey,  and 
to  the  convention  In  each  of  the  several  con- 
gressional districts  of  the  state  of  New  Jer- 
sey, have  been  during  all  the  time  last  afore- 
said, and  still  are,  required  by  the  rules, 
regulations,  and  practice  of  the  Republican 
party,  and  of  the  Republican  county  commit- 
tees of  the  respective  counties  of  New  Jer- 
sey, to  be  elected  by  the  Republican  voters 
in  each  of  the  said  counties,  at  primary  elec- 
tions, held  at  such  times  and  places,  in  each 
of  said  counties,  as  the  Republican  county 
committee  of  each  of  said  counties  has  des- 
ignated, or  may  designate. 

"And  the  grand  inquest  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
the  Republican  national  committee  aforesaid 

on  the day  of in  the  year  of 

our  liOrd  1908,  issued  its  call  for  the  holding 
of  a  Republican  national  convention  to  be 
held  in  the  city  of  Chicago,  In  the  state  of 
Illinois,  on  the  16th  day  of  June  in  the  year 
last  aforeeaid,  for  the  purpose  of  nominat- 
ing the  candidates  of  the  Republican  party 
for  each  of  the  respective  offices  of  presi- 
dent of  the  United  States,  and  vies  presi- 
dent of  the  United  States;  that  in  obedience 
to  and  In  compliance  with,  said  call  the  Re- 
publican state  committee  of  the  state  of 
New  Jersey  issued  its  call,  addressed  to 
said  several  Republican  county  committees 
of  the  state  of  New  Jersey  for  a  state  con- 
vention, to  be  held  in  the  city  of  TrCi-ton, 
in  this  state,  on  the  5th  day  of  May,  in  the 
year  last  aforesaid,  for  the  purpose  of  elect- 
ing four  delegates  at  large  to  the  Republican 
national  convention  aforesaid,  and  also  for 


the  holding  of  a  convention  In  each  of  tbe 
several  congressional  districts  of  tbe  state 
of  New  Jersey,  for  the  purpose  of  electing 
delegates,  other  than  delegates  at  large,  to 
said  Republican  national  convention;  and 
that  in  obedience  to,  and  in  compliance  with, 
said  call,  so  as  aforesaid  issued  by  said 
Republican  state  committee,  tbe  Republican 
county  committee  of  the  connty  of  Hudson 

of  this  state,  on  the day  of ,  in 

the  year  last  aforesaid,  ordered  and  direct- 
ed that  primary  elections  of  the  Republican 
party  should  be  held  on  the  28th  day  of 
April,  in  the  year  last  aforesaid,  throughout 
tbe  said  county  of  Hudson,  and  appointed 
the  persons  who  should  act  at  each  of  the 
said  primary  elections,  and  that  one  of  the 
said  primary  elections  so  ordered  and  direct- 
ed by  the  said  Republican  county  commit- 
tee was  by  the  said  committee  ordered  and 
directed  to  be  held,  and  was  held  at  Na 
5  Brunswick  street.  In  tbe  city  of  Jersey 

City,  for  the  districts  of  the  Fifth 

ward  of  the  said  city  of  Jersey  City  (said 
districts  of  said  ward  being  then  and  there 
included  in,  and  forming  a  part  of,  the  Tenth 
congressional  district  of  the  said  state  of 
New  Jersey,)  for  the  purpose  of  receiving 
tbe  votes  of  the  Republican  voters  in  the 
districts  of  the  said  Fifth  ward    of 


the  city  of  Jersey  City,  qualified  to  vote, 
and  offering  to  vote,  at  said  primary  elec- 
tion, for  delegates  to  the  Republican  state 
convention  as  aforesaid,  and  for  delegates 
to  the  Republican  conventions  to  be  held  in 
the  Tenth  congressional  district  of  the  state 
of  New  Jersey. 

"And  the  grand  Inquest  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
Charles  Beinstock,  Thomas  Brodell,  and  Pe- 
ter J.  McDonald,  all  late  of  the  city  of  Jersey 
City,  In  the  county  of  Hudson  aforesaid,  on 
the  28th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eight, 
at  the  city  of  Jersey  City,  In  the  coonty 
aforesaid,  and  within  the  Jurisdiction  of  this 
court,  being  then  and  there  designated  and 
appointed  by  tbe  said  Republican  county 
committee  aforesaid  to  conduct,  and  then 
and  there  conducting,  a  Republican  primary 
election  at  No.  5  Brunswick  street,  in  tbe 
city  of  Jersey  City,  for  the  Fifth  ward  in 
said  city,  for  tbe  purpose  of  receiving  the 
votes  of  all  Republican  voters,  qualified  and 
ofFering  to  vote  at  said  primary  election,  and 
residing  In  the  Flftli  ward  of  the  diy  of 
Jersey  City,  for  four  delegates  to  tbe  Repub- 
lican state  convention  so  called  to  meet  at 
Trenton  as  aforesaid,  and  for  four  delegates 
to  the  congressional  districts  of  New  Jersey 
as  aforesaid,  it  became  and  was  their  duty, 
as  the  persons  actually  In  charge  of  and  c<hi- 
ducting  said  primary  election,  to  receive  at 
said  primary  election  the  votes  of  all  quali- 
fied Republican  voters  in  said  districts  of 
said  ward  who  desired  and  ottered  to  vote 
at  said  primary  election  for  any  person,  or 
persons,  as  delegate,  or  as  delegates,  to  said 
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Bepnblican  state  convention,  or  to  said  con- 
gressional conventions,  and  to  give  to  all 
Totee  cast  at  said  primary  election  their 
full,  due,  and  honest  effect,  and  to  reject  the 
TOtes  of  all  persons  offering  to  TOte  at  said 
primary  who  were  not  qualified  Republican 
voters  In  said  district's  ward;  and  to  hon- 
estly and  accurately  tally,  connt,  canvaaa, 
allow,  and  declare  the  fall  and  correct  num- 
ber of  votes  cast  at  said  primary  election  by 
qoallfied  Republican  voters  voting  thereat 
for  the  person,  or  persons,  for  whom  said 
votes  were  cast,  and  not  to  tally,  count,  can- 
vass, allow  and  declare  any  votes  for  any 
person,  or  persons,  at  said  primary  election 
that  were  not  cast  for  such  person,  or  per- 
sons, and  to  conduct  said  election  in  all  re- 
spects fairly  and  honestly,  to  the  end  that 
the  persons  and  candidates  receiving  a  ma- 
jority of  the  votes  cast  at  said  election  by 
qoallfled  Republican  voters  voting  thereat 
should  be  declared  to  be,  and  should  be, 
returned  to  the  said  Republican  county  com- 
mittee, and  should  be  permitted  to  act  as 
delegates  elected  at  said  primary  election, 
and  that  thereby  full,  due,  and  honest  effect 
should  be  given  to  the  wishes  and  votes  of 
the  qualified  Republican  voters,  voting  at 
said  election,  as  to  the  delegates  who  should 
represent  them  In  the  said  state  convention, 
and  in  the  said  congressional  district  con- 
ventions; but  that  they,  the  said  Charles 
Beinstock,  Thomas  Brodell,  and  Peter  Mc- 
Donald, wUlfnlly,  unlawfully,  dishonestly, 
immorally,  fraudulently,  and  corruptly  dis- 
regarding and  violating  their  duty  to  their 
party  and  to  the  public  in  the  premises,  and 
designing,  contriving,  and  intending  to  make 
it  publicly  appear,  and  to  cause  to  be  return- 
ed to  said  Republican  county  committee,  and 
to  be  accepted  by  said  committee  and  by  the 
people  of  New  Jersey  as  a  fact,  that  the  per- 
sons who  were  lawfully  elected  at  said  pri- 
mary election  as  delegates  to  said  respective 
conventions  were  not  elected  as  such  dele- 
gates thereat,  and  that  persons  who  were 
not  elected  at  said  primary  election  as  dele- 
gates to  said  respective  conventions  were 
elected  as  such  delegates  thereat;  and  to  de- 
feat, frustrate,  nullify,  and  set  at  naught  the 
will,  wishes,  purposes,  and  intentions  of  a 
majority  of  the  qualified  Republican  voters 
voting  at  said  primary  election  as  to  the 
persons  whom  they  desired  and  for  whom 
they  had  voted  at  said  primary  election,  to 
represent  them  as  delegates  in  said  Repub- 
lican convention;  and  to  corrupt  and  per- 
vert, BO  far  as  in  them  Jay,  the  action  of  the 
state  convention  in  the  election  of  delegates 
at  large  to  said  Republican  national  conven- 
tion, and  the  action  of  the  congressional  dis- 
trict convention  in  the  election  of  delegates, 
other  than  delegates  at  large,  to  the  Repub- 
lican national  convention;  and  to  deprive, 
cheat,  and  defraud  the  majority  of  the  qual- 
ified Republican  voters  voting  at  said  pri- 
mary of  their  lawful  right  to  have  their 
votes  tallied,  counted,  allowed,  and  declar- 


ed as  cast  for  the  persons  and  candidates 
for  whom  their  said  votes  were  in  fact  cast 
at  said  electioTn,  and  of  their  lawful  right 
to  have  full,  due,  and  honest  effect  given  to 
their  said  votes,  and  to  their  lawful  right 
to  have  no  votes  tallied,  counted,  allowed, 
or  declared  that  were  not  cast  at  said  elec- 
tion by  qualified  Republican  voters  entitled 
to  vote  thereat,  did  wickedly,  dishonestly, 
immorally,  fraudulently,  corruptly,  falsely, 
knowingly,  and  unlawfully  combine,  unite, 
confederate,  conspire,  and  bind  themselves 
by  agreement  to  deprive,  cheat  and  defraud 
the  majority  of  the  qualified  Republican  vot- 
ers voting  at  said  primary  election  of  their 
lawful  right  to  have  their  votes  tallied, 
counted,  canvassed,  allowed,  and  declared  as 
cast  for  the  persons  and  candidates  for 
whom  their  said  votes  were  in  fact  cast  at 
said  election,  and  of  their  lawful  right  to 
have  full,  due,  and  honest  effect  given  to 
their  said  votes,  and  of  their  lawful  right 
to  have  no  votes  tallied,  counted,  allowed, 
or  declared  as  cast  for  any  person  or  can- 
didate at  said  election  that  were  not  in  fact 
for  such  person  or  candidate  at  said  elec- 
tion by  qualified  Republican  voters  entitled 
to  vote  thereat;  and  to  deprive,  cheat,  and 
defraud  the  persons  who  were  elected  dele- 
gates at  said  election  of  the  right  to  act  as 
delegates;  and  to  declare  and  make  It  pub- 
licly appear,  and  to  cause  it  to  be  returned 
to  said  Republican  county  committee,  and  to 
be  accepted  by  said  committee  and  by  the 
people  of  New  Jersey,  as  a  fact  that  the 
persons  who  were  lawfully  elected,  at  said 
primary  election,  as  delegates  to  said  re- 
si)ective  conventions  were  not  elected  as 
such  delegates  thereat,  and  that  persons  who 
were  not  elected  at  said  primary  election 
as  delegates  to  said  respective  conventions 
were  elected  as  such  delegates  thereat;  and 
to  defeat,  frustrate,  nullify,  and  set  at  naught 
the  will,  wishes,  purposes  and  intentions  of 
a  majority  of  the  qualified  Republican  vot- 
ers voting  at  said  primary  election  as  to  the 
persons  whom  they  desired  and  for  whom 
they  had  voted  at  said  primary  election  to 
represent  them  as  delegates  In  said  Repub- 
lican conventions;  and  to  corrupt  and  per- 
vert so  far  as  In  them  lay,  the  action  of  the 
state  convention  In  the  election  of  delegates 
at  large  to  said  Republican  national  conven- 
tion, and  the  action  of  the  said  congressional 
district  convention  In  the  election  of  dele- 
gates, other  than  delegates  at  large,  to  the 
Republican  national  convention. 

"And  the  grand  inciuest  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that 
the  said  Charles  Bienstock,  Thomas  Brodell, 
and  Peter  J.  McDonald  so  being  in  charge 
of  and  conducting  said  primary  election  as 
aforesaid,  together  with  divers  other  evU-dls- 
posed  persons,  whose  names  are  to  the  grand 
Inquest  unknown,  in  execution  of  the  said 
last-mentioned  premises,  and  In  pursuance  of 
the  said  conspiracy,  combination,  confedera- 
tion, and  agreement  between  .and  amongst 
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them  as  aforesaid,  and  to  effect  the  object 
thereof,  afterwards,  to  wit,  on  the  28th 
day  of  April,  In  the  year  aforesaid,  at  the 
city  of-  Jersey  City  aforesaid.  In  the  county 
of  Hudson  aforesaid,  did  willfully,  corruptly, 
and  unlawfully  estimate,  number,  count,  can- 
vass, tally,  and  give  effect  to  a  large  number 
of  ballots,  to  wit,  300  ballots,  none  of  which 
were  then  and  there  cast  and  voted  by  any 
person  at  said  election;  as  ballots  cast  and 
voted  for  persons  and  candidates  at  said  pri- 
mary election  who  were  not  the  persons  and 
candidates  for  whom  a  majority  of  all  the 
qualified  Republican  voters  voting  at  said  pri- 
mary election  voted  and  cast  their  ballots,  to 
the  great  prejudice,  injiury,"  etc. 

Argued  November  term,  1908,  before  GAR- 
RISON, PARKER,  and  VOORHEBS,  JJ. 

Pierre  Garven,  Prosecutor  of  the  Pleas 
(Joseph  M.  Noonan,  of  counsel),  for  the  State. 
Alexander  Simpson,  for  defendants. 

VOORHEES,  J.  Two  indictments  for  con- 
spiracy were  returned  against  the  defendants 
by  the  grand  Jury.  To  each  a  general  demur- 
rer was  filed,  and  thereafter  writs  of  certio- 
rari removed  them  Into  this  court  for  the  de- 
termination of  the  questions  arising  upon 
the  demurrers.  The  iirst  indictment,  known 
as  No.  139,  consisting  of  a  single  count,  has 
been  above  set  forth  in  extenso.  The  other 
Indictment,  No.  169,  consists  of  four  counts, 
the  first  of  which  is  the  same  as  No.  139,  be- 
ing founded  on  precisely  the  same  facts.  The 
second  count  concededly  cannot  be  sustained. 
The  third  count  is  substantially  covered  by 
the  first  count.  The  fourth  coAnt  seems  to 
be  bad  under  State  v.  Nugent  (N.  J.  Sup.)  71 
Atl.  481.  The  controversy  Is  mainly  con- 
c*med  with  the  first  count  of  each  of  the 
indictments,  and  not  with  the  supplemen- 
tary counts  in  the  second  indictment,  so  that 
the  real  question  presented  Is  whether  the 
first  counts  above  mentioned  allege  a  crim- 
inal conspiracy. 

At  the  outset  it  must  be  conceded  that  the 
nomination  of  a  president  and  vice  president 
of  the  United  States  Is  not  recognized  by  the 
Constitutions  or  laws,  either  federal  or  state. 
The  mode  of  choosing  these  officers  is  found 
in  the  United  States  Cionstltutlon.  Article  2, 
S  1,  provides  that  the  president  and  vice  presi- 
dent "Bhall  be  elected  as  follows:  Each  state 
shall  appoint  in  such  manner  as  the  Legisla- 
ture thereof  may  direct  a  number  of  electors" 
And  article  12  (twelfth  amendment)  provides 
that  the  electors  "shall  name  In  their  ballots 
the  person  voted  for  as  president  and  in 
distinct  ballots  the  person  voted  for  as  vice 
president,"  and  sign  and  certify  the  voting 
lists  and  transmit  them  to  the  seat  of  govern- 
ment. It  is  perceived  that  the  electors  of 
each  state  are  free  to  vote  for  any  person  for 
these  ofllces  who  is  not  disqualified.  The 
choice  of  electors  is,  however,  wholly  within 
state  Jurisdiction,  and  the  state  has  power 
to  punish  for  illegal  and  fraudulent  voting 
for  presidential  electors.     In  re  Green,  1S4 


U.  S.  877,  10  Sup.  Ct.  586,  83  li.  Ed.  951. 
These  Indictments,  however,  have  not  for 
their  object  the  punishment  of  such  fraada- 
lent  voting.  Nor  are  they  concerned  with 
a  violation  of  the  state  primary  election 
act,  for  that  act  is  not  comprehensive  enougb 
to  include  the  primary  election  referred  to 
in  the  indictments.  The  wrong  specified  as 
the  object  of  the  conspiracy  is  the  tampering 
with  ballots  cast  at  a  party  primary  volun- 
tarily held  for  the  dioice  by  the  Republican 
voters  of  the  ward  (a)  for  delegates  to  the 
Republican  state  convention  at  Trenton, 
which  was  to  elect  four  delegates  at  large  to 
the  Republican  national  convention  to  be 
held  at  Chicago;  and  (b)  for  delegates  to  Uie 
Republican  convention  of  Tenth  congressional 
district  of  New  Jersey,  which  was  to  elect 
district  delegates  to  the  Republican  national 
convention.  The  national  convention  In  turn 
recommends  persons  for  president  and  vice 
president  of  the  United  States  to  be  voted  for 
by  the  electors  who  may  constitutionally  vote 
as  they  choose,  notwithstanding  such  recom- 
mendation. It  is  conceded  that  the  acts 
charged  as  the  purpose  of  the  conspirarr  do 
not  constitute  a  crime  for  wnlch  an  indict- 
ment would  lie.  Do  the  facts  present  a  sltaa- 
tion  where  neither  the  object  of  the  conspir- 
acy nor  the  means  need  be  criminal  in  order 
to  sustain  an  indictment  for  conspiracy? 

In  March  22,  1899  (P.  L.  p.  214),  the  crimes 
act  relating  to  conspiracies  was  amended,  so 
that,  instead  of  providing  "any  two  or  more 
persons  who  shall  combine,  etc.,  to  commit 
any  offense,"  the  word  "crime"  was  8al>stltut- 
ed  for  the  word  "offense."  The  old  act  con- 
taining the  word  "offense"  was  construed  In 
State  V.  Norton,  23  N.  J.  Law,  33,  and  It  was 
there  stated,  "when  the  common  law  and  the 
statute  differ,  the  common  law  gives  place 
to  the  statute,  but  only  when  the  latter  Is 
couched  in  negative  terms,  or  where  its  mat- 
ter Is  so  clearly  repugnant  that  it  necessarily 
implies  a  negative,  and  the  common-law  of- 
fence of  conspiracy  was  not  abolished  by 
the  statute  defining  conspiracy,  but  such  a 
conspiracy  as  was  Indictable  before  the  stat- 
ute at  common  law  is  so  still."  This  case, 
therefore,  la  not  necessarily  governed  by  the 
statute.    We  must  look  to  the  common  law. 

The  earlier  decisions  in  New  Jersey  held 
that  a  conspiracy,  to  be  the  foundation  of  an 
indictment,  must  be  directed  to  the  perpetra- 
tion of  a  crime,  or  when  having  for  its  ob- 
ject a  lawful  or  Indifferent  act,  it  must  be  ac- 
complished by  criminal  means.  State  v. 
Rlcltey  (1827)  9  N.  J.  Law,  293,  VFaa  an  In- 
dictment for  conspiracy  to  obtain  money 
from  a  bank  by  means  of  checks  and  drafts 
of  the  defendants,  to  be  drawn  on  the  cash- 
ier when  the  defendants  had  no  funds  in  the 
bank  for  their  payment,  and  the  court  held 
that  an  Indictment  would  not  lie  for  a  con- 
spiracy to  commit  a  civil  Injury  of  any  de- 
scription that  Is  not  In  Itself  an  Indictable 
offense.  Chief  Justice  Green,  however,  hi 
State  T.  Norton,  supra,  speaking  of  State  v. 
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Rickey,  says:  '^n  tbls  state  the  point  [wheth- 
er a  conspiracy  to  commit  a' private  Injury 
which  Is  not  In  Itself  a  public  offense  can  con- 
stitute the  offense  of  conspiracy  at  the  com- 
mon law]  has  never  been  decided.  In  the 
case  of  State  ▼.  Rickey,  Justice  Ford,  In  de- 
livering his  opinion,  does  Indeed  say  that  it 
may  be  laid  down  as  a  settled  rule  that  an 
Indictment  will  not  He  for  a  conspiracy  to 
commit  a  civil  injury  of  any  description  that 
is  not  in  itself  a  public  offense,  but  that  was 
not  the  opinion  of  the  eonrt"  He  then  pro- 
ceeds to  say:  "The  great  weight  of  author- 
ity, the  adjudged  cases,  no  less  than  the  most 
approved  elementary  writers,  sustain  the  po- 
sition that  a  conspiracy  to  defraud  indlvld- 
nals  or  a  corjwratlon  of  their  property  may, 
in  Itself,  constitute  an  indictable  offense  if 
the  act  done,  or  proposed  to  be  done,  In  pur- 
suance of  the  conspiracy  be  not  in  Itself  in- 
dictable"— citing  numerous  authorities.  He 
continues:  "A  combination  (says  Justice  Gib- 
son) Is  a  conspiracy  in  law  whenever  the 
act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public,  or  oppress  individuals 
by  unjustly  subjecting  them  to  the  power  of 
the  confederates,  and  giving  effect  to  the  lat- 
ter, whether  of  extortion  or  mischler' — and 
then  further  on  In  the  opinion  adverts  to  the 
fact  that  to  defraud  a  bank  rests  upon  some- 
what dlffecent  grounds  from  a  conspiracy  to 
oppress  an  Individual,  saying:  "It  appears 
upon  principle  to  come  within  this  class  of 
acts  which  are  held  to  he  Indictable  on  the 
ground  that  the  act  done,  though  not  in  it- 
self Indictable,  Is  essentially  a  public  Injury." 
This  case  would  therefore  seem  to  overthrow 
the  doctrine  supposed  to  have  been  enunciat- 
ed In  State  v.  Rickey,  or  at  least  to  render 
that  case  Inept  upon  the  point  for  which  It 
has  been  quoted.  The  soundness  of  the  deci- 
sion in  State  v.  Norton,  supra,  was  not  denied 
in  the  case  of  State  v.  Young,  37  N.  J.  Law, 
184,  If,  Indeed,  it  may  not  be  considered  to 
have  been  approved  by  it. 

In  State  v.  Donaldson,  32  N.  J.  Law,  151. 
90  Am.  Dec.  649,  Chief  Justice  Beasley  re- 
fers to  the  preceding  cases  and  says:  "It  is 
certain,  however,  that  there  are  a  numbr  of 
cases  in  which  neither  the  purposes  Intended 
to  be  accomplished,  nor  the  means  designed 
to  be  used,  were  criminal  which  have  been 
regarded  to  be  Indictable  conspiracies" — and 
then,  referring  to  State  v.  Rickey,  supra,  and 
State  V.  Norton,  supra,  remarks  on  the  latter 
case:  "The  rule  of  law  thus  enunciated  ap- 
pears to  me  to  be  the  correct  one.  There  are 
a  number  of  cases  which  cannot  be  sustained 
upon  any  other  doctrine."  After  citing  cases, 
he  continues:  "These  are  all  cases,  it  will  be 
noticed.  In  which  the  act  which  formed  the 
foundation  of  the  indictment  would  not,  in 
law,  have  constituted  a  crime,  if  such  act  had 
been  done  by  an  Individual ;  the  combination 
being  alone  the  quality  of  the  transactions 
which  made  them,  respectively.  Indictable.  I 
conclude,  then,  that  there  Is  no  uncertainty  in 
this  legal  topic  to  this  extent,  in  addition  to 


the  principles  before  adverted  to,  that  cases 
may  occur  in  which  the  purpose  designed  to 
be  accomplished  becomes  punitive,  as  a  pub- 
lic offense,  solely  from  the  fact  of  the  exist- 
ence of  a  confederacy  to  effect  such  purpose. 
It  is  certainly  not  to  be  denied,  however,  that 
great  practical  difficulty  is  experienced  when- 
ever any  attempt  Is  made  to  lay  down  any 
general  rules  by  which  to  discriminate  that 
class  of  combinations  which  becomes  thus 
punishable  from  those  which  are  to  be  regard- 
ed in  their  results  as  mere  civil  injuries,  re- 
mediable by  private  suit  It  may  be  safely 
said,  nevertheless,  that  a  combination  will  be 
an  indictable  conspiracy  whenever  the  end 
proposed,  or  the  means  to  be  employed,  are  of 
a  highly  criminal  character;  or  where  they 
are  such  as  indicate  great  malice  in  the  con- 
federates; or  where  deceit  is  to  be  used,  the 
object  in  view  being  unlawful ;  or  where  the 
confederacy,  having  no  lawful  aim,  tends 
simply  to  the  oppression  of  individuals.  A 
careful  analysis  of  the  cases  which  have  been 
heretofore  adjudged  will  reveal  the  presence 
of  one  or  more  of  the  qualities  here  enumerat- 
ed. To  this  extent,  therefore,  they  may  be 
relied  on  as  safe  criteria  whereby  to  test  new 
emergencies  as  they  may  be  presented  for 
adjudication." 

In  State  V.  Cole,  39  N.  1.  Law.  824,  Chief 
Justice  Beasley  also  delivered  the  opinion. 
The  gravamen  of  the  charge  was  the  fraud 
of  a  partner  in  fabricating  the  notes  of  his 
firm,  and  with  the  collusion  and  aid  of  a 
third  person  putting  them  to  a  use  entirely 
alien  tc  the  business  of  the  Brm.  It  was 
there  urged  that  the  facts  charg(>d  in  the  in- 
dictment did  not  constitute  a  criminal  of- 
fense, inasmuch  as  a  partner  has  a  right  tp 
execute  and  put  off  the  notes  of  the  firm. 
That  was  but  a  civil  injury  and  not  a  breach 
of  the  public  law.  The  court,  continuing, 
says:  "But  this  is  a  fallacious  view,  which 
has  a  plausible  semblance  only,  because  all 
the  constituents  of  the  problem  to  be  solved 
are  not  taken  into  account.  The  query  is 
not  whether  it  Is  an  indictable  offense  for  a 
member  of  a  firm  to  direct  a  partnership 
note  to  alien  uses,  but  whether  it  is  not  such 
crime  for  him  to  do  such  act  by  concert  with 
a  third  person;  the  Intention  of  the  two  be- 
ing fraudulent,  and  the  act  being  carried  in- 
to effect  by  deceitful  devices.  It  Is  these 
added  characteristics  of  the  affair  which,  in 
my  view,  heighten  the  malfeasance  into  a 
punishable  crime.  Keeping  In  mind  these 
adjuncts,  the  case  easily  falls  within  the 
scope  of  the  offense  of  conspira(!y,  as  defined 
In  State  v.  Donaldson,  32  N.  J.  Law,  151,  00 
Am.  Dec.  649." 

State  V.  Hlckling,  41  N.  J.  Law.  208,  32  Am. 
Dec.  198,  was  a  conspiracy  to  slander  a  per- 
son by  charging  him  with  a  criminal  of- 
fense. The  objection  was  made  that,  taking 
the  pleading  at  its  best,  it  alleged  nothing 
more  than  a  conspiracy  to  defame  a  person 
by  the  propagation  of  a  slander,  and  that  the 
wrong  thus  charged  was  a  civil  Injury,  and 
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not  a  criminal  offense.  The  learned  Chief 
Justice  then  says:  "Bnt  the  rule  of  law  thus 
assumed  to  exist  is  not  only  unsupported,  so 
far  as  has  been  described,  by  any  authority, 
but  is  <^po8ed  by  several  direct  decisions, 
and  Is  inconsistent  with  the  general  legal 
authority  of  the  subject  The  cases  on  this 
head  heretofore  settled  by  this  court  are, 
with  respect  to  the  I^al  principle  underlying 
that,  entirely  at  variance  with  the  role  here 
contended  for" — quoting  the  Donaldson  Case 
and  the  Cole  Case. 

In  State  v.  Rowley,  12  Conn.  101,  the  court 
said:  "Many  acts  .which  If  done  by  an  indi- 
vidual are  not  indictable  are  punishable  crim- 
inally when  done  in  pursuance  of  a  conspir- 
acy among  numbers."  And  the  doctrine  that 
a  combination  to  do  an  unlawful  act,  is  pun- 
ishable as  a  conspiracy,  even  though  the  act 
attempted  was  not  a  crime  per  se  or  by  stat- 
ute, was  held  in  Smith  v.  People,  26  111.  17, 
76  Am.  Dec.  780,  where  the  court  said:  "If  the 
term  'unlawful'  means  criminal,  or  an  offense 
against  the  criminal  law,  and  as  such  ponlsh- 
able  then  the  objection  taken  to  this  Indict- 
ment Is  good" ;  the  unlawful  act  in  that  case 
being  an  act  not  indictable  or  punishable  as 
a  crime.  But  the  court  continues:  "But  by 
the  common  law  governing  conspiracies,  the 
term  is  not  so  limited,  and  numerous  cases 
are  to  be  found  where  convictions  have  been 
sustained  for  conspiracies  to  do  unlawful 
acts,  although  those  acts  are  not  punishable 
as  crimes,  nor,  yet  would  it  be  quite  safe  to 
say  that  the  term  'uulawfal'  as  here  used 
includes  every  act  which  violates  the  legal 
rights  of  another,  giving  that  other  a  right 
of  action  for  a  civil  injury;  and  we  are  not 
prepared  to  say  where  the  line  can  be  drawn." 

Where  the  conspiracy  results  In  mischief 
to  the  public,  it  seems  that  the  indictment 
will  be  sustained  where  neither  the  object 
nor  the  means  are  criminal.  In  speaking  of 
conspiracies  involving  public  mischief,  the 
remarks  of  Chief  Justice  Beasley  in  State  v. 
Young,  supra,  are  pertinent  He  says;  "There 
Are  many  acts  and  things  which  become  pun- 
ishable on  the  ground  that  they  affect  seri- 
ously the  rights  of  many  which  are  not  so 
when  they  thus  affect  the  rights  of  only  oqe 
or  a  few.  A  nuisance  is  an  illustration  of 
this  principle.  Such  a  wrong,  originating  in 
a  private  trespass,  as  it  expands  so  as  to 
work  a  hurt  to  numbers  of  persons  is  con- 
verted into  an  offense,  against  the  commun- 
ity. I  see  no  reason  why,  by  analogy  of  rea- 
soning, a  cheat  designed  to  be  practiced 
against  a  t>ody  corporate  representing  the 
public  is  not  to  be  put  on  a  similar  footing. 
In  a  politic  point  of  view  an  Injury  grows  In 
aggravation  in  the  ratio  of  the  number  of 
persona  Injuriously  affected  by  it,  and  the 
public  Is  Interested  In  the  same  ratio  in  pre- 
venting its  recurrence.  And  public  cheats 
not  only  reach  large  numbers  of  persons,  but 
they  are  easy  to  effect,  and  most  difficult  to 
detect  and  punish.  There  are  certainly  the 
strongest  social  grounds  to  treat  and  punish 


them  as  crimes;  and,  althout^  there  may  be 
no  case  precisely  in  point,  there  are  those 
which  rest  apon  principles  which  logically 
lead  to  this  result  But  the  cases  go  further 
than  to  hold  that  such  indictments  are  sus- 
tainable only  where  the  public  is  injured. 
An  Injury  resulting  to  individuals  Is  sufBcient 
to  sustain  them."  In  North  Carolina  an  In- 
dictment was  sustained  (State  v.  Tounger, 
12  N.  0.  357,  17  Am.  Dec,  571)  for  conspiracy 
to  cheat  one  by  making  him  drunk  and  play- 
ing falsely  at  cards  with  him.  See,  also, 
Twitchell  V.  Commonwealth,  9  Pa.  211. 

From  this  resume  it  appears  to  be  true 
that  an  Indictable  conspiracy  may  be  a  com- 
bination to  accomplish  an  object  which  Is 
not  criminal  by  means  which  are  not  crim- 
inal where  the  public  is  injuriously  Involved, 
or  where  the  result  would  be  either  injury  or 
oppression  to  individuals.  Adopting  that  as 
the  law,  do  the  facts  In  this  case  come  within 
the  legal  limits  of  the  rule  thus  laid  down? 
The  casting  of  votes  at  a  primary  of  the  kind 
in  question  clearly  was  an  act  not  Illegal, 
but  rather  one  having  a  purpose  highly  bene- 
fltilal  to  the  public;  designed  to  bring  Into 
public  view,  and  so  to  the  notice  of  the  presi- 
dential electors,  those  men  whom  the  pub- 
lic at  large,  by  means  of  primaries,  delegates, 
and  conventions,  agencies  voluntarily  accept- 
ed by  the  people,  had  recommended  as  being 
in  their  opinion  fit  for,  and  capable  of,  exer- 
cising the  duties  of  the  high  office  which  the 
electors  were  under  thq  Constitution  to  All. 
In  Hopper  v.  Stack,  69  N.  J.  Law,  562,  56 
Atl.  1,  the  Supreme  Court  sustained  the  con- 
stitutionality of  the  primary  election  law  as 
being  admittedly  a  regulation  of  established 
party  methods,  and  as  regulative  and  protec- 
tive as  to  the  right  to  vote  at  primaries,  hold- 
ing that  It  did  not  create  the  right  but  was 
based  upon  the  legislative  determination  of 
the  antecedent  existence  of  that  right  The 
court  In  that  case  said:  "Thus  the  Legisla- 
ture must  have  recognized  as  a  fact  the  exist- 
ence of  political  parties  of  varying  numerical 
strength  by  which  candidates  for  popular 
election  were  placed  in  nomination  upon  par- 
ty tickets  and  platforms.  It  must  likewise 
have  determined  that  in  the  selection  of  such 
nominees  each  of  these  political  parties  in- 
vited the  co-operation  of  voters  who  were  in 
practical  affiliation  with  it,  and  reseated  at- 
tempts at  participation  by,  or  Interference 
from,  those  not  so  in  sympathy.  The  Leg- 
islature must  further  have  decided  that  the 
purpose  of  these  party  proceedings  were  so 
far  public  purposes  that  those  engaged  In 
them  ought  to  be  protected  In  what  they  had 
undertaken,  and  that  to  this  end  the  police 
power  of  the  state  should  be  exercised. 
•  '  *  *  In  all  of  this  there  Is  no  calling  of 
anything  into  existence,  no  creation  of  politi- 
cal parties  or  of  primary  meetings,  no  pre- 
scription of  the  terms  of  membership;  in  fln» 
no  initiation  of  any  essential  matter,  but  only 
the  recognition  of  an  existing  state  of  facts, 
and  a  determination  to  throw  over  them  the 
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protection  of  police  ngnlatton.  *  *  *  Hy 
oondnslon  upon  tbls  phase  of  tbe  argnment 
*  *  *  Is  that  prlmai7  electiona  as  they  In 
tact  exist  are  to  far  matters  of  public  con- 
cern that  tbey  are  proper  objects  of  leglsla- 
tlT*  OTerslght" 

Before  the  passage  of  the  present  Primary 
Act  the  Legislature  had  recognized  the  right 
of  tbe  Individual  to  bold  primaries.  See  "An 
act  to  regulate  tbe  holding  of  and  to  pre- 
yent  fraud  In  primary  elections  of  tbe  sever- 
al political  parties  in  the  cities  of  New  Jer- 
sey," approved  May  9,  1881  (P.  L.  1884,  p. 
823),  and  therein  recognized  "the  roles  and 
regulations  adopted  by  either  party  for  the 
government  of  said  primary  dection."  Anoth- 
er instance  of  like  recognition  Is  afforded  by 
"An  act  to  prevent  and  punish  bribery  ajt 
primaries,  conventions  and  elections"  (P.  la. 
1883,  p.  171).  This  act  has  to  do  with  In- 
flnenclng,  by  bribery,  voters  at  any  election 
of  any  delegate  to  any  convention  of  any 
political  party  of  this  state  to  nominate  any 
candidate,  etc,  thus  recognizing  the  right 
and  practice  of  the  people  to  vote  at  prima- 
ries for  delegates  to  nominating  conventions. 

Political  conventions  for  the  recommenda- 
tion of  presidential  candidates  are  by  no 
means  new.  They  have  been  in  existence  cer- 
tainly as  early  as  the  year  1825,  although 
not  continuously  nor  uniformly.  But,  as  the 
Indictments  charge,  they  have  been  continu- 
ously resorted  to  for  over  SO  years,  and  for 
the  purpose  of  recommending  candidates  for 
the  consideration  of  the  presidential  electors. 
Their  purposes,  the  crystallizing  of  political 
sentiment,  and  the  manifestation  of  the  will 
of  tbe  people  from  all  parts  of  the  country  as 
to  their  choice  for  nominees,  are  not  only 
lawful,  bnt  In  entire  accord  with  our  notion 
of  government  by  tbe  people,  and,  moreover, 
are  public  purposes.  It  may  not  be  too  much 
to  say  that,  having  been  so  recognized  and 
ao  used  by  tbe  people  as  a  means  of  express- 
ing their  Ideas  and  wishes,  to  Interfere 
with  sucb  expression  by  the  unlawful  means 
of  tampering  with  the  ballots  cast  at  such 
primaries  by  deceitful  and  fraudulent  devi- 
ces, and  thereby  depriving,  cheating,  and  de- 
frauding the  majority  of  those  entitled  to 
vote  at  such  primary  of  their  lawful  right  to 
bare  their  votes  cast  thereat  honestly  count- 
ed, is  Interfering  with  a  public  act  lawful  in 
its  inirpoBe,  so  recognized  by  tbe  people,  and 
by  tbe  Legislature,  and  one  in  the  exercise 
of  which  all  citizens  are  entitled  to  protection 
from  combinations  designed  to  prevent  the 
honest  use  of  these  agencies.  As  was  said 
in  State  v.  Woodruff,  68  N.  J,  Law,  94,  52 
Atl.  296:  "Fraud  Is  clearly  charged  in  tbe 
Indictment  before  us,  and  is  of  such  a  kind 
as  should  be  punished."  We  think,  therefore, 
that  tbe  object  of  the  conspiracy  was  unlaw- 
ful (unlawful  acts  in  this  connection  not  be- 
ing confined  to  those  punishable  as  crimes), 
in  that  It  bad  a  necessary  tendency  to  prej- 
udice the  public,  and  so  was  essentially  a 
pntdic  Injury,  and  tbat  this  unlawful  object 


was  designed  to  be  accomplished  by  deceit 
and  fraud,  was  a  cheat  reaching  large  num- 
bers of  persons,  and  tended  to  .their  oppres- 
sion. Tbe  first  indictment.  No.  139,  must  b* 
sustained,  as  well  as  the  first  count  of  In- 
dictment No.  169. 

These  views  render  unnecessary  a  consid- 
eration of  the  learned  and  able  argument  on 
the  part  of  the  state,  evincing  great  research, 
putting  forth  the  claim  that  the  right  of  the 
people  of  New  Jersey  to  vote  Is  an  Inherent 
political  right,  which  bad  been  exercised 
and  recognized  from  the  earliest  times  In 
England,  citing  in  support  Ashby  v.  White, 
14  How.  St.  Tr.  796,  and  tracing  the  origin 
of  the  right  from  the  words  of  Tacitus,  from 
accounts  of  the  elections  of  the  kings,  the 
nature  of  the  Witenagemote,  and  other  his- 
torical sources,  and  from  the  mode  of  con- 
ducting an  election  for  members  of  Parlia- 
ment, as  described  In  8  PetersdoriTs  Abr.  of 
Com.  Law,  p.  4S3  (664). 

We  are  met,  however,  on  the  part  of  the 
defendants,  with  the  argument  that  the  pri- 
mary described  In  the  Indictments  Is  of  the 
same'  diaracter  as  that  under  consideration 
In  State  t.  Woodruff,  68  N.  J.  Law,  89,  fi2 
Atl.  294,  wherein  this  court  used  the  fol- 
lowing language:  "Nor  are  we  able  to  sus- 
tain this  Indictment  as  a  common-law  indict- 
ment It  is  undoubtedly  true  that  fraud  at 
elections  was  indictable  at  common  law,  and 
Is  still,  irrespective  of  the  statute.  In  Com- 
monwealth V.  McHale,  97  Pa.  897,  39  AnL 
Rep.  80S,  813,  Chief  Justice  Padon,  of  Penn- 
sylvania, discusses  this  whole  question,  and 
refers  to  the  rule  as  to  such  indictments  in 
this  country.  But  the  election  at  which  the 
fraud  is  committed,  to  constitute  the  com- 
mon-law offense,  must  be  a  papular  election ; 
tbe  fraud  going  to  the  destruction  of  the 
right  of  the  elective  franchise  in  the  selec- 
tion of  public  officers  for  public  positions. 
Sucb  a  thing  as  a  primary  was  not  known 
at  the  common  law.  It  is  tbe  outgrowth  of 
modem  convenience  or  necessity.  A  pri- 
mary is  not  an  election  in  the  sense  of  the 
common  law.  It  is  merely  a  method  for  tbe 
selection  of  persons  to  be  balloted  for  at  such 
an  election.  Prior  to  our  primary  acts  a 
primary  had  no  legal  status  whatever.  All 
it  has  now  is  statutory,  and  all  the  penalties 
for  Its  violation  must  be  found  In  the  stat- 
ute." In  considering  tbat  case,  and  Its  au- 
thority to  control  the  present  case,  two 
things  must  be  noted:  First,  it  was  not  an 
Indictment  for  conspiracy,  but  for  unlaw- 
fully and  fraudulently  counting  the  ballots 
contrary  to  the  statute;  and,  secondly.  It 
was  expressly  founded  upon  section  217  of 
"An  act  to  regulate  elections."  Revision  of 
1898  (Act  April  4,  1898  [P.  L.  p.  331]).  It 
was  therein  declared  that  the  act  speclfled 
as  a  crime  was  not  made  so  by  the  above 
statute. 

In  the  present  case  we  are  concerned  with 
a  conspiracy  the  object  of  which  Is  unlawful 
in  the  sense  herein  before  pointed  out,  which 
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renders  It  unnecessary  that  we  should  find 
express  warrant  In  the  law,  either  common 
or  statutory,  to  bring  Its  object  within  the 
ban  of  the  criminal  law.  Hence  what  was 
said  regarding  the  status  of  a  primary,  and 
that  It  was  unknown  to  the  common  law, 
must  be  understood  to  apply  to  the  case  then 
Sttbjudice,  and  not  to  be  extended  to  the  facts 
In  the  present  case,  tN-blch  are  quite  distin- 
guishable. When  an  offense  is  created  by 
statute,  the  Indictment  must  be  drawn  in 
reference  to  the  provision  of  the  statute.  1 
Wharton,  Criminal  Law,  §  371.  Such  was  the 
condition  in  the  Woodruff  Case.  Hence  the 
remarks  as  to  the  court's  inability  to  sustain 
the  indictment  at  common  law  were  obiter. 

Commonwealth  v.  McHale,  07  Pa.  397,  39 
Am.  Rep.  8U8,  cited  in  the  Woodruff  Case  is 
not  an  authority  at  variance  with  our  hold- 
ing in  the  present  case.  In  that  case  the 
defendant,  not  an  election  officer  was  indict- 
ed on  three  counts  for  (1)  fraudulently 
entering  names  on  the  pollbooks;  (2)  de- 
positing false  and  fraudulent  ballots  in  the 
ballot  box ;  and  (3)  for  making  a  false  and 
fraudulent  count  at  an  election  of  a  district 
attorney.  There  was  no  statute  that  cover- 
ed it,  but  the  court  sustained  the  indictment 
as  valid  at  the  common  law,  saying:  "We 
are  of  opluion  that  all  such  crimes  as  es- 
pecially affect  public  society  are  indictable 
at  common  law.  The  test  is  not  whether 
precedents  can  be  found  In  the  books,  but 
whether  they  injuriously  affect  the  public 
policy  and  economy.  An  offense  against  the 
freedom  and  purity  of  elections  is  a  crime 
against  the  nation.  It  strikes  at  the  founda- 
tion of  republican  institutions.  Its  tendency 
is  to  prevent  the  expression  of  the  will  of  the 
people  in  the  choice  of  rulers,  and  to  weaken 
the  public  contidence  in  elections.  The  in- 
genuity of  politicians  is  such  that  offenses 
against  the  purity  of  elections  are  constantly 
liable  to  occur  which  are  not  specifically  cov- 
ered by  statute.  It  would  be  a  reproach  to 
the  law  were  it  powerless  to  punish  them." 

Assuming,  however,  that  the  primary  was 
unknown  to  the  common  law,  that  fact  cannot 
be  made  the  basis  for  an  argument  that  a 
combination  like  the  one  in  question  is  not 
indictable  at  common  law.  Nor  is  State 
V.  Nugent  (N.  J.  Sup.)  17  AtL  481,  control- 
ling here.  There  the  Indictment  was  for  coh- 
splracy,  the  object  of  which  was  to  procure 
unqualified  voters  to  vote,  in  violation  of  the 
statute  concerning  primary  elections.  The 
indictment  was  confined  to  the  statute,  and 
did  not  attempt  to  describe  a  wrongful  act 
apart  from  the  statute;  and,  its  statutory 
description  of  the  wrong  having  failed,  re- 
sort to  the  common  law  was  precluded. 
Therefore  the  cases  were  not  controlling. 
Rights  unkuon'n  to  the  common  law,  if  they 
be  in  truth  rights,  are  protected  by  the  prin- 
ciples of  the  common  law,  and  then  infringe- 
ment by  conspiracy  Is  punishable  by  the  crim- 


inal law.  There  being  bat  a  single  count  In 
Indictment  No.  139,  and  the  demurrer  Inter- 
posed to  indictment  No.  169,  which  contains 
four  counts,  being  a  general  demurrer  to  the 
whole  indictment,  the  demurrer  in  each  case 
must  be  overruled,  the  sustaining  of  a  single 
count  being  sufficient  to  produce  that  re- 
sult. 

The  court,  therefore,  determines  that  the 
said  indictments  are  sufficient  in  law,  and 
that  an  order  may  t>e  entered  that  the  same 
be  returned  by  the  clerk  of  this  court  to  the 
court  from  which  they  were  removed,  to  the 
end  that  said  court  shall  proceed  thereon  In 
the  same  manner  as  If  the  said  writs  of 
certiorari  had  not  been  Allowed,  with  costs 
to  be  recovered  against  the  defendants. 

(77  N.  J.  L.  898) 

MITTELSDORPEB  v.  WEST  JERSEY  ft  S. 
R.CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1900.) 

1.  Neolioence  (I  93*)— Negligence  of  Driv- 
er Imputable  to  Occupant  of  VEuicut. 

One  who,  while  riding  In  the  private  con- 
veyance of  another,  is  injured  by  the  negligence 
of  a  third  party  may  recover  against  the  latter, 
notwithstanding  that  the  ne|;ligence  of  the  driv- 
er of  the  conveyance  in  driving  his  team  con- 
tributes to  the  injuiy,  where  the  person  injured 
is  withoat  fault  and  haa  no  authority  over  the 
driver. 

[Ed.  Note.— For  other  cases,  see '  Negligence, 
Cent.  Dig.  {{  147-150 ;   Dec  Dig.  {  03.*] 

2.  Railroads  (§  350*)— Accidents  at  Cross- 
ings—Questions  FOR  JUBT — Contributort 
Negligence. 

The  plaintiff,  a  woman,  was  riding  in  a 
wagon  owned  and  driven  by  another,  at  the  in- 
vitation of  the  owner.  She  had  no  control  over 
the  driver.  The  relation  of  master  and  servant 
or  principal  and  agent,  or  mntual  responsibility 
In  a  common  enterprise,  did  not  exist  t>etween 
them.  There  was  no  evidence  that  the  plaintiff 
knew  that  the  driver  was  incompetent,  and  noth- 
ing about  his  driving  to  indicate  that  he  was 
careless.  The  evidence  showed  that  on  ap- 
proaching the  railroad  crossing  the  plaintiff  did 
not  look  for  the  train  becanse  she  observed  that 
the  driver  was  looking  for  it,  and  that  in  fact 
she  did  not  see  nor  bear  the  train. 

BfU,  that  the  plaintiff's  negligence  waa  a 
question  for  the  juiy  notwithstanding  the  fact 
that  it  appeared  that  if  the  driver  had  exercised 
the  degree  of  vigilance  in  looking  required  of 
him  by  law  he  would  have  discovered  the  ap- 

firoaching  train  in  time  to  have  avoided  the  col- 
ision. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1176 ;   Dec.  Dig.  S  350.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Sarah  A.  Mittelsdorfer  against 
the  West  Jersey  &  Seashore  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Bourgeois  &  Sooy,  for  plaintiff  in  error. 
HIgbee  &  Coulomb,  for  defendant  in  error. 

TKENCHARD,  J.  Sarah  A.  Mittelsdorfer 
was  riding  In  a  carriage  owned  and  driven 


•For  other  cases  see  same  topic  and  sectton  NUMBER  in  Dec.  &  Am.  Diss.  1907  to  date,  a  Reporter  Ind-rea 
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by  one  Goldthrop.  The  wagon  was  strack 
by  defendant's  steam  railroad  train  .at  a 
grade  crossing,  and  Mrs.  Mittelsdorf er  was 
ttirown  out  and  injured.  She  brought  this 
salt  to  recover  damages  for. personal  inju- 
ries, and  recovered  a  yerdlct  at  the  Atlantic 
circuit.  This  writ  of  error  brings  here  for 
review  the  judsment  entered  thereon. 

It  is  conceded  by  the  defendant  company 
that  the  evidence  Justified  the  Jury  in  find- 
ing that  the  defendant  was  negligent  In  fail- 
ing to  give  the  statutory  signals.  It  seems 
also  to  be  conceded  by  the  plaintUI  that 
Goldthrop,  the  driver  of  the  carriage,  was 
negligent  in  not  observing  the  train.  But 
whether  so  conceded  or  not,  yet  for  the  pur- 
IKiae  of  this  case  we  assume  that  the  evi- 
dence conclusively  demonstrates  that.  If  be 
had  used  bis  eyes  with'  the  care  required 
by  law,  he  would  have  seen  the  approaching 
train  in  time  to  tiave  avoided  the  collision, 
and  that  his  failure  so  to  do  was  negligence 
which  contributed  to  the  collision.  Penn- 
sylvania B.  B.  Ck>.  T.  Righter,  42  N.  J.  Law, 
180. 

It  further  appeared  from  the  evidence  that 
Mrs.  Mlttelsdorfer  was  not  driving  the  team, 
and  had  no  control  over  It  or  the  driver.  She 
was  merely  a  passenger,  and  was  riding  at 
the  Invitation  of  the  driver  and  owner.  The 
driver  was  not  her  servant,  but  a  neighbor 
who  had  invited  her  to  ride  with  him  be- 
cause of  the  heat  of  the  day.  The  defendant 
company  therefore  properly  concedes  that 
the  negligence  of  the  driver  was  not  imputa- 
ble to  her.  New  York,  L.  E.  &  W.  K.  R.  Co. 
V.  Bteln-Brenner.  47  N.  J.  Law,  161,  54  Am. 
Rep.  120;  Consolidated  Traction  Co.  v.  Hoi- 
mark,  60  N.  J.  Law,  456,  88  Atl.  684;  Noonan 
V.  Consolidated  Traction  Co.,  64  N.  J.  Law, 
579,  46  Atl.  770.  The  contention  of  the  de- 
fendant company  is  that  Mrs.  Mlttelsdorfer 
was  guilty  of  contributory  negligence,  and 
error  is  assigned  upon  the  refusal  of  the 
trial  judge  to  nonsuit  the  plaintiff  upon  that 
ground.  ,We  think  the  motion  was  properly 
denied. 

The  defendant  insisted  that  Mrs.  Mittels- 
dorfer  was  negligent  in  not  looking  for  the 
train.  It  Is.  evident  from  the  testimony  that 
Mrs.  Mlttelsdorfer  did  not  look  for  the  train 
because  she  ol>served  that  the  driver  was 
looking.  She  was  seated  beside  him  In  an 
ordinary  farmer's  covered  carriage,  the  rear 
curtain  of  which  was  up.  Whether  the  side 
curtains  were  up  or  down  does  not  clearly 
appear.  Neither  does  it  clearly  appear  bow 
the  scat  of  the  carriage  was  located  with 
reference  to  the  curtains.  They  were  pro- 
ceeding slowly.  As  they  approached  the 
crossing,  she  observed  the  driver  look  out  up 
and  down  the  track,  and  she  supposed  he 
was  looking  for  the  train.  The  general  rule 
with  respect  to  the  plaintiff's  right  to  recov- 
er, under  such  circumstances,  to  be  gathered 
from  cases  In  our  own  and  other  jurisdic- 
tions, both  federal  and  state,  is  this:  One 
who,  while  riding  In  the  private  conveyance 


of  another.  Is  Injured  fay  the  negligence  of  a 
third  party,  may  recover  against  the  latter, 
notwithstanding  that  the  negligence  of  the 
driver  of  the  conveyance  in.  driving  his  team 
contributes  to  the  Injury,  wliere  the  person 
Injured  is  without  fault,  and  has  no  author- 
ity over  the  driver.  See  cases  collected  in 
note  to  Am.  &  Eng.  Ann.  Cas.  vol.  3,  p.  703. 
In  the  case  at  bar,  as  we  have  pointed  oat, 
the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  or  mutual  responsibility  In 
a  common  enterprise,  did  not  in  fact  exist 
between  the  plaintiff  and  the  driver  such  as 
would  defeat  the  plaintiff's  recovery.  Con- 
solidated Traction  Co.  t.  Hoimark,  60  N.  J. 
Law,  456,  38  Atl.  6S4. 

The  only  remaining  qoestton  for  consid- 
eration is  whether  the  plaintiff  was  so  con- 
clusively at  fault  as  to  preclude  recovery. 
The  fact  that  the  plaintiff  was  a  guest  did 
not  relieve  her  from  exercising  ordinary 
carft  Farley  v.  Wilmington,  etc.,  R.  Co.,  8 
PennewiU  (Del.)  681, 52  Atl.  548;  Lake  Shore, 
etc.,  R.  Co.  V.  Boyts,  16  Ind.  App.  640,  45 
N.  B.  812;  West  Chicago  St  R.  Co.  v.  Piper, 
163  111.  325,  46  N.  H.  186;  Payne  v.  Chicago, 
etc.,  R.  Co.,  39  Iowa,  523.  It  s  not  contend- 
ed that  plaintiff  was  at  fault  In  accepting 
the  Invitation  of  the  driver.  She  had  no 
knowledge  that  he  was  incompetent.  Nor 
was  there  anything  in  his  driving  to  indicate 
to  her  that  he  was  careless.  She  testified  as 
follows:  "Q.  At  what  gait  was  his  horae  go* 
ing  along  Cologne  avenue?  A.  We  were  go- 
ing slowly.  Q.  Do  yon  remember  as  you  ap- 
proached the  railroad  crossing?  A.  I  re- 
member his  looking  out  I  supposed  we 
were  at  the  crossing  or  near  It  Q.  What 
did  he  do  In  regards  to  looklig  out?  A.  He 
looked  out  and  looked  up  and  down  for  the 
train  both  ways.  I  supp  seJ  hf  was  looking 
for  the  train.  He  didn't  say,  but  I  saw  him 
look  out." 

The  plaintiff  did  not  see  the  train,  and 
therefore  no  fault  can  be  attributed  to  her 
in  falling  to  apprise  the  driver  of  the  im- 
pending danger.  She  says  that  she  did  not 
attempt  to  make  any  observations  as  to 
whether  a  train  was  coming.  We  think  the 
irresistible  inference  from  the  testimony  is 
that  she  did  not  look  because  she  had  ob- 
served that  the  driver  appeared  to  be  look- 
ing. She  says  that  she  kept  quiet,  refrain- 
ing from  conversation,  presumably  so  as  not 
to  distract  the  driver.  Jurtt  what  opportu- 
nity the  plaintiff  had  for  observation  up  and 
down  the  track  from  her  natural  position 
upon  the  seat  of  the  carriage  does  not  ap- 
pear. It  is  under  these  circumstances"  that 
the  defendant  company  insists  that  she  was 
so  clearly  guilty  of  negligence  in  not  looking 
as  to  require  a  nonsuit.  We  think  not 
When  we  consider  that  an  attempt  upon  the 
part  of  the  plaintiff  to  watch  for  the  train. 
In  the  situation  as  it  existerl,  might  have  In- 
terfered with  the  observations  of  the  driver, 
we  think  that  the  question  whether  her 
conduct  in  not  attempting  to  look  for  the 
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train  when  she  saw  that  the  drlviir  was 
looking,  was  common  prudence  was  a  fair 
question  for  the  Jury.  DktIs  t.  Central  B. 
B.  Co.  of  N.  X,  67  N.  J.  Law,  800,  52  A.tL 
561;  Consolidated  Traction  Co.  v.  Bebr,  fiQ 
N.  J.  Law,  477,  87  AU.  142;  Howe  v.  Min- 
neapolis, etc.,  B.  Co.,  62  Minn.  71,  04  N.  W. 
102,  30  L.  B.  A.  684,  54  Am.  St.  Kep.  816; 
United  Rys..Co.  v.  Bledler,  98  Md.  564,  56 
Atl.  813;  Cotton  v.  Willmar,  etc.,  B.  Co.,  99 
Minn.  366,  109  N.  W.  835,  8  L.  B.  A.  (N.  S.) 
643,  116  Am.  St  Bep.  422;  Shultz  t.  Old  Col- 
ony St  By.,  198  Mass.  809,  79  N.  B.  873,  8  L. 
B.  A.  (N.  S.)  597.  118  Am.  St  Bep.  502. 

The  motion  to  nonsuit  being  properly  re- 
fused, the  Judgment  of  the  court  below  Is  af- 
firmed. 


(T7  N.  J.  L.  702) 

MITTBLSDOBFEB  ▼.  WfiiST  JEBSET  &  S. 
B.  00. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Jane  18,  1909.) 

Appeal  and  Erbob  (|  273*)— Pbksentation 

AND  RESBRVATION  OF  GBOUMDB  OF  REVIEW— 

Oenebal  Exception  to  Instbuction. 
A  general  exception  to  a  part  of  a  charge 
of  the  court  in  a  ciTll  cause  containing  sevenu 
distinct  and  separate  propositions  of  law  will 
not  be  available. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Err9r,  Cent  Dig.  if  1621,  1622:  Dec.  Dig.  { 
273;*  Trial,  Cent  Dig.  §S  689,  690,  694-696.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  John  H.  MIttelsdorfer  agatnst 
die  West  Jersey  &  Seashore  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Bourgeois  &  Sooy,  for  plaintlfC  in  error. 
Hlgbee  &  Coulomb,  for  defendant  In  error. 

TRENCHARD,  J.  This  suit  was  brought 
by  John  B.  MIttelsdorfer,  the  husband  of 
Sarah  A.  MIttelsdorfer,  to  recover  for  mon- 
egrs  expended  for  medical  attention  and  the 
loss  of  service  and  society  of  his  wife  who 
was  Injured  by  reason  of  the  negligence  of 
the  defendant  company.  The  Judgment  ren- 
dered In  the  suit  of  the  wife  for  her  person- 
al Injuries  (MIttelsdorfer  t.  West  Jersey  & 
Seashore  Railroad  Co.)  was  affirmed  at  this 
term  of  this  court    73  Atl.  538. 

The  disposition  of  the  questions  raised  In 
the  suit  of  the  wife  disposed  of  all  ques- 
tions presented  in  the  present  case,  except- 
ing the  one  now  to  tie  considered.  In  this 
case  it  is  contended  that  the  Judgment  en- 
tered upon  the  verdict  of  the  Jury  should  be 
reversed  because  of  an  alleged  error  in  ^he 
charge  of  the  court  The  defendant  toolt  >  ly 
a  general  exception  to  a  portion  of  the  chui'ge 
which  embraced  several  distinct  and  inde- 
pendent legal  propositions.  While  error  Is 
assigned  upon  the  entire  portion  of  the 
charge  excepted  to,  yet  It  is  here  contended 


only  that  but  one  of  the  several  proposltionB 
was  erroneous.  In  ttiis  situation  the  alleged 
error  will  not  be  considered.  The  rule  is 
tliat  a  general  exception  to  a  charge  or  a  part 
of  a  charge  containing  several  distinct  and 
separate  legal  propositions  will  not  be  avail- 
able. Oliver  y.  Phelps,  21  N.  J.  Law,  597; 
Potts  T.  Clarke,  20  N.  J.  Law,  538;  Asso- 
ciates, etc.,  V.  Davidson,  29  N.  J.  Law,  415. 
The  doctrine  Is  founded  upon  the  inflexible 
rule  that  the  party  who  objects  in  the  course 
of  a  trial  must  bring  his  objection  to  the 
mind  of  the  trial  Judge,  so  that  the  Judge 
may  correct  erroneous  expressions  or  explain 
what  would  otherwise  mislead.  Obviously, 
any  such  exception,  while  logically  asserting 
the  error  of  each  of  the  propositions  involved. 
Is  considered  unavailable  because  the  objec- 
tlon  has  not  been  Teveled  at  a  specific  and 
distinct  error,  and  the  attention  of  the  Judge 
has  not  been  called  to  the  precise  point  of 
the  objection.  Packard  v.  Bergen  Nedt  By. 
Co.,  64  N.  J.  Law,  553,  25  AU.  506.  The  role 
is  mainly  established  for  the  protection  of 
the  prevailing  party.  No  party  ought  to  bo 
allowed  to  surprise  or  mislead  his  adversary, 
nor  to  raise  here  for  the  -first  time  a  point 
which  might  have  been  obviated  had  it  been 
made  in  the  court  below.  Oliver  v.  Phelps, 
21  N.  J.  Law,  697.  An  exception  to  a  part  of 
a  charge  containing  various  legal  proposl> 
tions  must,  therefore,  single  out  and  specify, 
one  by  one,  the  propositions  objected  to,  and 
this  may  be  done,  as  was  said  in  Potts  v. 
Clarke,  20  N.  J.  'Lew,  636,  "either  by  saying 
in  the  bin  that  the  party  excepts  to  so  much 
of  the  charge  as  instructs  the  Jury  that  the 
law  is  so  and  so,  or  by  stating,  by  way  of  re- 
cital, the  part  of  the  charge  excepted  to,  or 
by  calling  on  the  court  to  charge  in  a  certain 
way,  and  if  the  court  refuse  so  to  charge, 
then  by  excepting  to  such  refusal." 

The  result  is  that  the  Judgment  of  the 
court  below  is  affirmed. 


07  N.  J.  U  7W) 

KAIOHN  ▼.  PRIDAY  et  al.    SAME  v.  FOX 

et  al.    SAME  v.  ERRICKSON  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jeisey. 

June  29.  1909.) 

1.  Stipulations  (|  18*)— CoNSTBiKrnoK. 

In  a  atiit  npon  a  mechanic's  lien  dalm, 
the  effect  of  a  stipulation  of  counsel  made  in 
writing  before  trial  for  the  purpose  of  the  trial 
that  "the  defense  is  solely  that  of  payment"  is 
to  exdnde  all  other  defenses. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  i  44;    Dec  Dig.  t  18.*] 

2.  Mechanics'  Liens  ({  288*>— TbiaIt-Sub- 
uiaaios  OF  Issues. 

In  a  suit  upon  a  mechanic's  lien  claim, 
the  sole  defense  was  paj^ment  The  contractor 
was  also  the  vice  president  of  the  company 
which  furnished  him  materials  which  he  put  in 
the  building.  It  conclusively  appeared  that 
the  owner  in  paying  the  contractor  the  money 
due  upon  the  contract  was  merely  discharging 
the  obligation  which  the  owner  owed  to  his 
creditor,  the  contractor,  and  was  not  assuming. 
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bT  the  implied  consent  ot  the  contractor,  to 
ohcharge  the  latter"*  obUsation  to  the  plaintiff 
company. 

Held,  that  it  wa«  erroneoas  to  gubmit  to  the 
Jni7  the  question  whether  the  payment  was 
made  to  tne  contractor  as  the  agent  of  the 
plaintiff  company. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,  Dec  Dig.  (  288.*] 

(Syllabus  by   the   Court.) 

Error  to  Circnlt  Conrt,  Cape  May  County. 

Actions  by  David  B.  Kaighn,  trustee  for 
the  Fire  Mile  Beach  Lumber  Company, 
against  Mary  E.  Friday  and  others,  and  by 
the  same  pJalntlff  against  Marlon  Fox  and 
others,  and  by  the  same  plalntUT  against  An- 
nie E.  Errlckaon  and  others.  Judgments  for 
defendants,  and  plalntlfT  brings  error  in  each 
action.    Reversed. 

Blealcley  &  Stoclcwell,  for  plaintiff  in  er- 
ror. Matthew  Jefferson  and  John  W.  Wes- 
cott,  for  defendants  in  error. 

TBENCHARD,  J.  These  three  writs  of  er- 
ror bring  up  for  review  Judgments  In  favor 
of  the  defendants  below  entered  in  each  case 
npon  the  verdict  of  a  jury  in  the  Cape  May 
circuit  court  The  cases  were  tried  and  ar- 
gued together. 

The  plaintiff  below  David  B.  Kaighn  Is 
trustee  for  the  Five  Mile  Beach  Lumber  Com- 
pany, a  banicrupt.  Tills  company  furnished 
one  Oartison,  a  contractor,  materials  which 
were  used  by  him  in  erecting  buildings  for 
each  of  the  three  defendants.  At  the  time 
Garrison  was  the  vice  president  of  the  Five 
MUe  Beach  Company.  By  a  stipulation  of 
counsel  made  In  writing  before  trial  for  the 
purposes  of  the  trial,  the  defendants  "admit- 
ted all  the  facts  necessary  to  establish  a 
mechanic's  lien  In  favor  of  the  plaintiff 
against  each  defendant  and  the  properties 
described  in  the  liens  on  flie,  and  that  the 
defense  is.  solely  that  of  payment."  The  ef- 
fect of  that  stipulation  was  to  limit  the  de- 
fense to  that  of  payment.  Hlne  v.  New  Yorlt 
El.  E.  Co.,  149  N.  X.  155,  43  N.  E.  414.  ITje 
evidence  taken  at  the  tMal  shows  conduslve- 
ly  that  each  defendant  paid  to  Garrison  the 
full  amount  of  money  called  for  by  their 
respective  contracts  with  him,  and  therefore. 
In  view  of  the  stipulation,  the  only  questions 
remaining  were:  First,  whether  these  pay- 
ments were  made  to  him  as  contractor — ^as 
the  party  to  whom  the  defendants  were  pri- 
marily responsible — or  whether  they  were 
made  to  him  as  the  agent  of  the  Five  Mile 
Beach  Lumber  Company  in  payment  of  the 
moneys  which  he,  not  the  defendants,  owed 
to  that  company;  and,  secondly,  if  the  pay- 
ments were  made  to  Garrison  as  contractor, 
had  be  paid  his  debt  to  the  company.  The 
learned  trial  judge  submitted  the  first  ques- 
tion to  the  Jury,  but  not  the  latter.  The 
plaintiff  contended  that  it  conclusively  ap- 
peared from  the  evidence  that  the  payments 
were  to  Garrison  as  contractor,  not  as  agent 


for  the  oompany,  and  assigned  error  npon 
exceptions  taken  to  the  refusal  of  the  trial 
Judge  to  charge  appropriate  requests  to  that 
effect,  and  also  to  what  was  charged. 

We  think  the  refusal  of  the  court  to  so  ' 
charge  was  erroneous.  It  appeared  to  l>e 
undisputed  that  each  of  the  defendants  had 
from  time  to  time  made  partial  payments  to 
Garrison  on  account  of  their  respective  con- 
tracts made  with  him,  and  that  finally  each, 
at  their  respective  residences,  made  settle- 
ment of  the  balances  due  from  each.  Garri- 
son testified  In  effect  tliat  each  defendant 
made  final  payment  in  discharge  of  the  debt 
due  him  as  contractor.  It  further  appeared 
that  at  the  time  of  settlement  neither  of  the 
defendants  Fox  and  Errlckson  knew  of  the 
Five  Mile  Beach  Lumber  Company,  nor  that 
It  had  supplied  materials  for  the  buildings. 
With  respect  to  the  defendant  Mrs.  Friday, 
it  is  true  that  it  appeared  from  the  testimony 
of  her  husband  that  he  knew  of  the  relation 
of  Garrison  to  the  company,  but  It  is  equally 
true  that  it  conclusively  appeared  that  the 
final  payment  made  was  the  amount  shown 
to  be  due  on  her  contract  with  Garrison,  and 
tliat  tiie  nature  and  extent  of  the  company's 
claim  against  Garrison  was  not  known  to 
him,  nor  was  it  discussed,  referred  to,  or  oth- 
erwise taken  into  account  In  brief,  the  evi- 
dence showed  that  in  making  these  payments 
the  defendants  were  paying  their  creditor. 
They  were  discharging  the  obligations  which 
tb^  owed  Garrison,  and  were  not  assuming, 
by  his  implied  consent,  to  discharge  the  ob- 
ligation which  Garrison  owed  to  the  Five 
Mile  Beach  Lumt>er  Company.  It  was  there- 
-fore  erroneous  to  submit  to  the  jury  the  ques- 
tion whether  the  payments  were  made  to 
Garrison  as  the  agent  of  the  Five  MUe  Beach 
Lumber  Company. 

The  only  possible  remaining  question  was 
whether  Garrison  had  paid  his  debt  to  the 
company.  Since  there  must  be  a  new  trial 
it  is  unnecessary  here  to  determine  whether 
there  was  evidence  other  tlun  that  of  the 
alleged  releases  (which  were  not  offered  as 
evidence  of  payment  and  did  not  tend  to 
prove  it)  which  required  the  submission  of 
that  question  to  the  Jury. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  in  each  of  these  cases  Is  revers- 
ed, and  a  venire  de  novo  awarded. 

(n  N.  J.  L.  74*) 

THOMAS  ORR  TRUCKING  &  FORWARD- 
ING CO.  V.  METROPOLITAN 
SURETY  C!0. 
(C!ourt  of  Errors  and  Appeals  of  New  Jersey. 

Jane  14,  1909.) 
1.  InStTBARCB   (i   646*)— BvaaiiAB   INSUBANOK 

— Notice  of  Loss. 

In  a  policy  of  indemnity  against  loss  by 
theft,  it  was  provided  that  the  assured,  upon 
discovery  of  loss,  should  give  immediate  notice 
thereof  by  letter  to  the  borne  office  of  the  com- 
pany, and  also  by  telegram  to  the  company  at 
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the  city  where  the  policy  was  countersigned, 
and  also  immediate  notice  thereof  to  the  com- 
pany's local  authorized  agent  and  the  nearest 
public  police  authorities  having  jurisdiction. 
Held,  that  such  notices  were  distinct  from  the 
formal  proofs  of  loss  provided  for  in  the  policy 
to  be  made  out  on  the  company's  blanks ;  that 
in  case  of  theft,  where  it  is  for  the  interest  of 
the  insurer  to  apprehend  and  punish  the  crim- 
inal, a  requirement  for  immediate  notice  is  a 
reasonable  regulation  and  valid,  maJcing  it  in- 
cumbent upon  the  assured  in  a  suit  on  the  pol- 
icy to  prove  the  performance  of  these  conditions. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1666 ;    Dec.  Dig.  8  646.*] 

2.  IwsuBANCE  (§  646*)— Action  on  Policy— 
Pebpobmance  of  Conditions— PLKA.DINOS— 

BUBDEN    OF   I'BOOF. 

The  change  in  the  forms  of  pleading  pre- 
scribed by  the  118th  section  of  practice  act  of 
1903  (Laws  1903,  p.  570,  c.  247)  does  not  change 
the  burden  of  proof.  That  remains  with  the 
plaintiff  to  show  performance  as  at  common  law. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  16C6 ;   Dec.  Dig.  §  C46.*] 

3.  INSUBANCB   (§   559*)  —  Pboois  or  Lobs  — 
Waives  of  Defects. 

Where  proofs  of  loss  under  a  i)olicy  of  in- 
surance have  been  returned  by  the  company  to 
the  assured  for  correction,  their  subsequent  re- 
tention by  the  company  unobjected  to  but  with 
a  denial  of  lial^ility  on  other  grounds  is  sufB- 
cient  to  constitute  a  waiver  of  defects  therein. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1391;    Dec  Dig.  i  559.*] 

4.  INSDBANCB  ($  645*>— Actions  on  Pouoibs 
— Issues  and  Pboof. 

The  provision  in  a  policy  of  "theft"  in- 
surance that  the  assured,  at  the  request  of  the 
company,  shall  swear  out  a  warrant  for  the  ar- 
rest of  the  offenders,  is  not  a  condition  prece- 
dent, for  it  becomes  obligatory  upon  the  plain- 
tiff only  after  request.  Therefore  a  plea  aver- 
ring such  request  and  refusal  and  concluding  to 
the  country,  thus  precluding  a  reply  by  the 
plaintiff,  is  informal,  and  the  plaintiff  may  prove 
excuse  in  the  avoidance  of  such  provision. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1634 ;   Dec.  Dig.  i  645.*] 

5.  INSUBANCE  (8  660*)— Actions  on  Policies 
—Evidence— Value  of  Lost  Pbopeety. 

Where  the  theft  policy  of  insurauce  con- 
fines the  company's  liability  for  loss  of  property 
to  "the  cash  or  market  value  of  the  property  at 
the  time  of  the  loss,"  it  is  error  to  admit  in  evi- 
dence a  bill  rendered  to  the  assured  for  such 
lost  property  by  the  owner  as  proof  of  its  value. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1695 ;   Dec  Dig.  (  660.*] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  the  Thomas  Orr  Trucking  &  For- 
warding Company  against  the  Metropolitan 
Surety  Company.  Judgment  tor  plaintiff. 
Defendant  brings  error.    Reversed. 

Pierre  F.  Cook,  for  plaintiff  in  error.  J. 
D.  Bedle  (Frederick  Snow  Kellogg,  on  the 
brief),  for  defendant  in  error. 

VOORHEES,  J.  This  Is  a  writ  of  error 
to  the  Supreme  Court  The  plaintiff  is  a 
corporation  engaged  in  the  trucking  busi- 
ness, and  its  president  is  Thomas  Orr.  The 
suit  is  on  a  policy  of  indemnity,  called  a 
theft  or  burglary  policy,  whereby  the  defend- 
ant agreed  to  indemnify  Thomas  Orr  during 


a  certain  period  subject  to  certain  "special 
and  general  agreements,  terms  and  condi- 
tions" In  the  policy  contained  "which  are  to 
be  construed  as  co-ordinate  and  precedent  to 
any  recovery"  under  the  policy.  The  policy 
by  Indorsements  was  made  to  cover  losses  of 
the  Thomas  Orr  Truclclng  &  Forwarding 
Company,  the  plaintiff,  and  applies  in  each 
particular  to  direct  loss  by  burglary,  theft,  or 
larceny.  There  are  certain  special  agree- 
ments annexed  to  the  policy,  among  them 
one  headed:  "The  company  shall  not  be  lia- 
ble for  loss  or  damage."  There  is  also  a 
Bchednle  consisting  of  12  paragraphs.  Then 
follows  a  number  of  "General  Agreements" 
beaded  by  the  phrase,  "Company  Not  Liable." 
The  policy  is  made  "subject  to  the  agree- 
ments contained  on  the  back  hereof  and  the 
statements  and  agreements  contained  In  the 
schedule  in  the  attachment  (or  rider)  hereto 
attached,  which  statements  the  assured 
makes  and  warrants  to  be  true,  and  which 
agreements,  statements,  and  schedule  form  a 
part  of  this  contract  as  fully  as  If  recited  at 
length  over  the  signatures  hereto  afiSxed." 
In  the  declaration  a  general  performance  of 
conditions  precedent  was  alleged.  To  this 
32  special  pleas  were  interposed  by  the  de- 
fendant, in  which  it  specified  the  conditions 
precedent,  the  performance  of  which  it  in- 
tended to  contest  under  the  llSth  section  of 
the  practice  act  (Laws  1903,  p.  570,  c.  247). 
Two  losses  were  alleged,  viz:  First  goods  to 
the  value  of  $523.90,  shipped  by  Sternberg, 
consigned  to  Blogg  &  Llttauer  on  January  21, 
1907,  stolen  In  transit;  and  the  second 
$542.70  of  merchandise  shipped  by  the  Castle 
Island  Linen  Company,  25  White  street,  stol- 
en while  on  the  sidewalk  after  receipt  for 
them  had  been  given  by  plaintiff  before  load- 
ing. Judgment  was  rendered  for  the  full 
amount  of  these  bills  in  favor  of  the  plain- 
tiff. 

The  first  error  assigned  relates  to  the  de- 
fense that  the  plaintiff  failed  to  perform  cer- 
tain conditions  precedent,  namely,  that,  upon 
discovery  of  the  loss,  the  plaintiff  failed  to 
give  "Immediate  notice  thereof  by  letter  to 
the  home  office  of  the  company  In  New  York 
City  and  also  by  telegram  to  the  company  at 
the  city  where  this  policy  is  countersigned, 
briefly  stating  the  particulars  and  probable 
amount  of  loss  (telegraphic  message  at  the 
company's  expense),  and  also  to  give  Imme- 
diate notice  thereof  to  the  company's  local 
authorized  agent  and  the  nearest  public  po- 
lice authorities  having  Jurisdiction."  There 
was  no  proof  of  Immediate  notice  of  loss  by 
letter,  no  proof  as  to  sending  a  telegram,  and 
no  proof  that  Immediate  notice  w-aa  given  to 
the  company's  local  authorized  agent,  except 
that  such  notice  in  one  of  the  cases  perhaps 
might  be  inferred  from  the -fact  that  a  repre- 
sentative of  the  company  appeared  shortly 
after  the  loss.  The  ground  of  the  motion  to 
nonsuit  as  to  this  subject  was  thus  stated: 
"There  is  no  evidence  from  which  the  jury 
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can  find  tbat  the  assured  upon  the  discovery 
of  tbe  loss  gave  notice  by  letter  to  the  home 
office,  and  no  evidence  from  which  the  Jury 
can  find  that,  upon  the  discovery  of  the  loss, 
the  assured  gave  immediate  notice  to  the 
company's  local  authorized  agent.  There  Is 
no  proof  and  no  evidence  from  which  the 
Jury  could  rightly  conclude  tbat  Immediate 
notice  was  given  to  the  police  authorities 
having  Jurisdiction  by  the  assured  of  the 
loss."  Failure  to  give  telegrapliic  notice  is 
not  made  a  ground  for  the  nonsuit  The  no- 
tices thus  provided  for  in  the  policy  must  be 
deemed  to  be  distinct  from  the  formal  proofs 
of  loss  to  be  made  out  on  the  company's 
blanks,  and  any  waiver  as  to  the  latter  could 
not  be  construed  to  be  a  waiver  as  to  the 
former,  the  requirements  being  separate  and 
distinct.  Here,  however,  performance  has 
Been  pleaded,  and  so  proof  of  waiver  is  In- 
competent Shinn  V.  Haines,  21  N.  J.  Law, 
340;  Franklin  v.  Rubber  Co.,  72  N.  J.  Law,  58, 
60  Atl.  186.  In  a  case  of  theft,  where  it  is  for 
the  interest  of  the  company  to  apprehend 
and  punish  the  criminal,  a  requirement  for 
immediate  notice  is  a  reasonable  regulation, 
and  whether  the  failure  to  give  it  technically 
amounts  to  the  nonperformance  of  the  con- 
ditions precedent  or  whether  we  call  it  a 
forfeiture,  is  immaterial.  In  either  case  It 
is  a  reasonable  provision  and  valid  and  of  the 
essence  of  the  contract  See  4  Cooley's  In- 
surance Briefs,  p.  3570.  It  was,  moreover, 
under  the  pleadings  incumbent  upon  the 
plaintiff  to  prove  the  performance  of  these 
conditions.  It  cannot  be  doubted  that,  where 
there  is  an  allegation  by  the  defendant  of 
nonperformance  of  the  special  oondltlons  pre- 
cedent, the  general  performance  of  which  has 
been  asserted  by  the  plaintiff  under  our  stat- 
ute, supra,  the  burden  of  proof  remains  with 
the  plaintiff  to  show  performance  as  at  com- 
mon law.  The  object  of  this  statute  is  to 
eliminate  prolix  pleading  and  evldeuce.  De- 
wees  T.  Insurance  Co.,  84  N.  J.  Law,  244; 
Vail  V.  Pen.  Fire  Ins.  Co.,  67  N.  J.  Law,  422, 
SI  Atl.  929,  and  cases  cited.  But  the  change 
in  the  form  of  pleading  in  no  wise  avoids  the 
rule  that:  "Whoever  desires  any  court  to 
give  Judgment  as  to  any  legal  right  or  liabil- 
ity dependent  on  the  existence  or  nonexist- 
aice  of  facts  which  he  asserts  or  denies  to 
exist  must  prove  that  those  facts  do  or  do 
not  exist."  Stephen's  Digest  of  Evidence. 
Of  a  somewhat  similar  statutory  provision  in 
Vermont  it  was  said:  "But  does  It  follow 
that,  because  the  defendant  must  specially 
put  in  issue  such  matters,  the  burden  of 
proof  is  therefore  shifted?  We  do  not  con- 
strue the  act  as  changing  at  all  the  substan- 
tive rights  of  the  parties,  but  only  as  pro- 
viding for  a  simpler  mode  of  declaring. 
*  *  •  If  the  defendant  desired  to  put  in 
issue  any  other  matters  he  was  to  point  them 
out  by  his  pleadings.  It  would  still  be  for 
the  plaintiff  to  prove  any  matter  so  pointed 
out  which  he  would  have.  l)een  required  to 
prove  under  a  special  declaration."    Hersey 


V.  Northern  Assurance  Co.,  75  Vt  441,  06  Atl. 
85.    The  nonsuit  should  have  been  granted. 

Objection  is  made  that  no  proofs  of  loss 
were  filed  by  the  plaintiff  as  required  by  the 
policy.  The  conditions  require  that  proofs 
of  loss  shall  be  signed  by  the  assured,  and,  if  - 
a  corporation,  by  its  officer  In  his  official 
capacity.  The  proofs  of  loss  were  signed  by 
Orr  as  an  Individual.  It  is  further  asserted 
that  they  were  not  made  up  fully  with  ref- 
erence to  the  requirements  of  the  blanks  fur- 
nished by  the  company  for  that  purpose.  It 
appears,  however,  that  they  were  received  by 
the  company  without  objection,  except  in  the 
case  of  one  of  the  claims,  and,  as  to  that 
they  were  returned  to  the  plaintiff  with  the 
objection  that  they  had  not  been  sworn  to. 
This  defect  was  remedied  oy  the  oath  of  Mr. 
Orr,  and  then  the  proofs  were  taken  back 
and  retained  by  the  company  without  objec- 
tion. Waiver  of  conditions,  the  performance 
of  which  is  to  take  place  after  a  loss  has 
occurred,  differ  from  waiver  of  conditions 
which  are  contained  In  the  policy  having  to 
do  with  the  contract  itself  before  loss.  The 
former  may  be  waived  by  parol.  Carson  v. 
Jersey  City  Ins.  Co.,  43  N.  J.  Law,  300,  39 
Am.  Rep.  584,  affirmed  44  N.  J.  Law,  210;  In 
the  present  case  the  return  of  the  proofs  to 
the  plaintiff  for  correction  and  their  subse- 
quent retention  unobjected  to  Is  sufficient  to 
constitute  such  waiver  (Merchants'  Ins.  Co. 
V.  Olbbs,  66  N.  J.  Law,  679,  29  Atl.  485,  44 
Am.  St  Rep.  413),  especially  when  coupled 
with  a  denial  of  liability'  on  other  grounds. 
Roumage  v.  Merchants'  Fire  Ins.  Co.,  13  N. 
J.  Law,  110;  State  Ins.  Co.  v.  Maackens,  38 
N.  J.  Law,  564.  The  defendant  must  there- 
fore be  deemed  to  have  waived  any  Informali- 
ties and  defects  in  the  preliminary  proofs  of 
loss.  Furthermore,  the  declaration  expressly 
avers  that  the  plaintiff  rendered  to  the  de- 
fendant proofs  of  loss  after  the  happening  of 
the  losses  and  of  each  of  them  In  accordance 
with  the  terms  and  conditions  of  the  said 
policy  of  insurance  "which  were  received  and 
accepted  by  said  defendant  without  objec- 
tion." As  to  the  proofs  of  loss,  the  plaintiff 
did  not  adopt  the  statutory  method  of  plead- 
ing, but  has  in  effect  alleged  a  waiver,  and 
that  as  was  pointed  out  in  Vail  y.  Pen.  Fire 
Ins.  Co.,  07  N.  J.  I^w,  424,  51  Atl.  929,  he 
might  do.  The  refusal  of  the  nonsuit  on  this 
ground  was  therefore  proper. 

There  is  a  further  objection  made  that  the 
nonsuit  should  have  prevailed  because  of 
the  statement  in  the  policy  that  the  drivers 
and  men  in  charge  of  the  conveyances  were 
bonded  by  a  fidelity  company,  when,  in  fact, 
in  this  case  they  were  not  This  appears  to 
be  a  warranty  of  a  fact  known  to  the  plain- 
tiff (Finn  V.  Metropolitan  Life  Ins.  Co.,  70 
N.  J.  Law,  255,  57  Atl.  438),  and  its  falsity 
wlU  void  the  policy.  On  this  ground  there 
should  have  been  a  nonsuit 

The  next  point  made  is  that  according  to 
the  terms  of  the  policy  the  company  is  not  lia- 
ble for  the  loss  of  goods  while  on  the  side- 


Digitized  by 


Google 


541 


73  ATLANTIC  BBPORTBB. 


QX.3. 


walk  of  a  thoroughfare  nnless  they  were  un- 
der the  superrision  of  the  assured  or  his  au- 
thorized employe,  and  that  the  case  being 
destitute  of  testimony  of  such  guarding  while 
the  goods  were  on  the  sidewalk,  and  the  loss 
'  occurring  while  they  -were  on  the  sidewalk, 
the  defendant  is  not  liable.  The  evidence  Is 
not  clear  as  to  whether  one  of  the  cases  lost 
was  on  the  sidewalk  and  left  unguarded  or 
not,  but  as  to  the  other  goods  lost  the  ques- 
tion does  not  arlsa  The  motion  for  a  nonsuit 
and  for  the  direction  of  a  verdict  having 
been  made  upon  the  following  ground:  "That 
there  is  not  sufficient  evidence  from  which 
the  jury  can  conclude  that  the  loss  happened 
in  any  manner  covered  by  the  policy" — clearly 
did  not  bring  to  the  attention  of  the  court  the 
special  point  In  the  mind  of  counsel  that  one 
of  the  cases  was  left  unguarded  on  the  side- 
walk, and,  furthermore,  as  the  motion  could 
not  apply  to  both  the  losses  but  only  to  one, 
it  was  too  broad,  and  its  refusal  was  right 
Oarretson  t.  Appleton,  58  N.  J.  Law,  386,  37 
Atl.  150. 

It  is  urged  that  the  motion  to  nonsuit 
should  have  prevailed  because  one  lot  of  mer' 
chandise  bad  reached  its  destination  and  the 
plalntUT  had  not  received  a  valid  receipt  for 
it,  and  that  the  system  of  checking  prescribed 
by  the  jtollcy  was  not  followed.  They  are 
based  upon  provisions  in  the  policy  that  the 
company  shall  not  be  liable  for  loss  for  goods 
after  they  have  reached  their  point  of  deliv- 
ery and  the  assured  or  his  employe  in  charge 
of  the  conveyance  has  received  a  valid  re- 
ceipt that  the  property  is  so  delivered,  or 
for  goods  unless  the  system  of  checking  and 
receiving  si)ecifled  in  the  schedule  is  followed. 
In  the  one  case  there  was  proof  that  the 
goods  had  been  delivered  at  the  place  of  busi- 
ness of  the  consignee,  and  a  receipt  bad  been 
received  which  the  consignee  said  was  spuri- 
ous and  invalid.  It  is  sufficient  to  say  that 
these  objections  Involve  matters  of  defense. 
The  validity  of  the  receipt  was  a  jury  ques- 
tion involving,  not  only  that  particular  ques- 
tion, but  as  the  case  turned  the  honesty  of  the 
driver  also.  As  to  the  checking  system,  that 
la  not  covered  by  any  exception,  and  there 
appears  to  be  no  evidence  on  the  point. 

There  was  no  failure  to  prove  that  the  con- 
veyances did  not  bear  the  proper  license  num- 
bers. There  was  evidence  that  the  trucks 
bore  the  license  numbers.  The  policy  pro- 
vided that  "the  company.  If  it  bo  elects, 
shall  have  the  entire  charge  of  the  prosecu- 
tion of  offenders,  •  ♦  ♦  and  the  assured 
shall  at  the  request  of  the  company  swear 
out  a  warrant  for  the  arrest  of  the  of- 
fenders." It  was  also  provided  that  "the 
assured  •  *  •  shall  fill  up  and  forward 
the  burglary  notice  form  furnished  by  the 
company.  •  •  •  The  said  forms  will  be 
delivered  to  the  assured  upon  demand."  The 
swearing  out  a  warrant  was  not  a  condition 
precedent,  for  It  became  obligatory  upon  the 


plaintiff  only  after  request.    The  plea  of  the 

defendant   avers   such   request  and  refusal, 

and  concludes  to  the  country.  This  precluded 
a  reply  which  was  the  plaintiff's  right,  and 
that  reply  might  have  denied  the  request,  or 

set  up  new  matter  in  confession  and  avoid- 
ance.   To  such  a  provision  the  plaintiff  was 

not  required  to  aver  performance  in  the  dec- 
laration. The  plea  being  informal,  it  cannot 
be  asserted  that  the  plaintiff  may  not  prove 
excuse  in  avoidance  of  the  provision.    It  is 

not  a  case  where  performance  has  been  plead- 
ed by  one  party,  and  denied  by  the  other, 
thus  excluding  proof  of  waiver  or  excuse  as 
hereinbefore  observed.  The  plaintiff  admit- 
ted that  he  refused  to  swear  out  a  warrant, 
and  excused  the  refusal  on  the  very  proper 
ground  that  there  was  nothing  to  show  that 
the  driver  was  the  offender.  The  same  rea- 
soning applies  to  the  alleged  failure  to  fill  up 
the  burglary  form.  It  is  asserted  only  In 
the  plea  that  it  was  furnished.  The  proof 
of  that  fact  rested  upon  the  defendant.  But 
it  is  not  shown  that  either  of  the  two  objec- 
tions lastly  mentioned  refers  to  both  losses. 

'  A   nonsuit,   therefore,   could   not   rest    upon 

,  these  grounds  if  the  record  disclosed  a  prop- 

<  a  exception. 

The  next  objection  is  as  to  the  proof  of 

I  the  value  of  the  goods  lost.  The  policy  con- 
fines the  company's  liability  to  "the  cash  or 
market  value  of  property  at  the  time  of  the 

I  loss."    Mr.  Orr  was  allowed  to  testify  what 

I  amount  he  was  liable  to  pay  Sternberg  for 
the  goods  and  that  he  had  already  paid  in 
part.    But  that  was  harmless  because  a  wit- 

.  ness,  Greenspan,  testified  to  the  value  of 
these  goods,  having  qualified  for  that  purpose 
after  cross-examination,  as  to  his  knowledge 
of  values.  But  there  was  no  proof  of  the 
market  value  of  the  goods  received  from  the 
Castle  Island  Linen  Company  except  the  blU 
for  them  which  had  been  rendered  to  Mr. 
Orr.  This  was  admitted  as  proof  of  their 
valoa  It  was  not  supplemented  by  any  other 
competent  testimony.  It  was  error  to  admit 
this  evidence.  Because  this  case  must  be 
tried  again,  it  has  been  minutely  examined 
in  order  to  indicate  to  counsel  the  views  of 
the  court  upon  the  several  points  mooted  un- 
der this  writ ;  this  course  being  deemed  bet- 
ter under  the  circumstances  than  to  reverse 
upon  a  single  point. 

The  judgment  Is  reversed  and  the  record 
remitted  to  the  court  below,  to  the  end  that 
a  venire  de  novo  Issue. 


(77  N.  J.  U  870) 
EMMONS  et  al.  v.  STBVANB  et  ux. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  28,  1909.) 

1.  Animals   (J    70»)  —  Pebsonai.  Injubies— 
Knowledgr  of  Viciousness. 

In  an  action  for  Injuries  committed  by  a 
dog,  it  is  not  necessary  that  the  same  injury 
should  have  actually  been  committed  by  the  an- 
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imal  to  the  knowledge  of  its  owner,  bat  knowl- 
edge by  the  owner  that  the  disposition  of  the 
animal  is  such  that  it  is  likely  to  commit  a  sim- 
ilar injury  to  that  complained  of  is  sufficient 
to  maintain  the  action. 

[EA.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  Si  228-237 ;  Dec  Dig.  {  70.*] 

%.   KNOWI.EDOE   OF    VICIOUSNE88. 

Scienter  need  not  be  precisely  similar,  but 
that  it  is  substantially  so  will  suffice. 

3.  ARIMAL8  ({  74*)  —  Pebsonal  INjubies  — 
Knowlbdox  or  VicioasNESs  —  Pbesdup- 
noNs. 

The  right  of  the  action  against  the  owner 
of  a  vicious  dog  arises  from  the  knowledge  by 
the  owner  of  its  vicious  propensities,  and,  such 
propensities  having  been  established,  there  re- 
mains no  presumption  in  law  that  the  animal 
may  not  display  them  towards  its  keeper  as  well 
as  against  a  stranger. 

[E^d.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  ^  74.*] 

4.  ANIMALS  (I  70*)— VlCIOUB  Pbopenbittes— 

'  Dtrrr  to  Dtsclosb. 

The  owner  of  the  animal  having  vicious 
propensities,  which  are  directly  dangerous,  is 
bornd  to  disclose  them,  if  known  to  him,  to  a 
bailee. 

[EM.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  t  7a*] 
B.  AiiniALB  9  70*)  —  Pebsorai.  Iitjitbizs  — 

IaABII.lTT  OF  Baildb. 

A  representation  made  to  the  bailee  by  the 
bailor  of  a  vicious  animal  that  such  animal  is 
of  gentle  disposition,  when  the  bailor  knows  to 
the  contrary,  <wiU  render  such  bailor  liable  in 
an  action  against  him  by  the  bailee  for  injuries 
inflicted  upon  the  latter  by  such  animal,  at 
least  in  the  absence  of  proof  that  the  bailee  was 
chargeable  with  knowledge  of  its  true  disposi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  S  70.*] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Conrt 

Action  by  Ella  fihumons  Rnd  another 
against  Albert  Stevane  and  wife.  Judgment 
for  defendants  (73  N.  J.  Law,  349,  64  Atl. 
1014),  and  plaintiffs  bring  error.     Reversed. 

Samuel  A.  Patterson  and  Edmund  Wtlson, 
for  plaintiffs  In  error.  McDermott  &  Ba- 
rlght.  Gilbert  Collins,  and  Otto  Horwltz,  for 
defendants  In  error. 

VOORHEES,  3.  This  action  Is  brought  by 
Ella  Emmons  and  John  G.  Emmons,  her  hus- 
band, against  Albert  Stevane  and  Ida  F.  Ste- 
vane,  his  wife.  Mrs.  Emmons,  one  of  the 
plaintiffs,  on  the  23d  day  of  January,  1903, 
was  severely  bitten  by  the  defandant's  dog, 
Nero.  The  circumstances  were  these:  She 
went  to  the  door  of  her  house  and  found  the 
dog  lying  on  the  porch.  She  spoke  to  him 
and  placed  her  hand  on  his  head,  when,  with- 
out warning,  the  dog  yelped.  Jumped  at  her, 
and  bit  her  severely  about  the  throat  Mr. 
Stevane  and  his  wife  In  September  preceding 
bad  gone  to  board  at  the  home  of  Mrs.  Em- 
mons In  Asbury  Park.  Two  Irish  setter  dogs, 
Kero  and  Rex,  were  brought  with  them, 
Mrs.  Emmons  being  paid  $5  per  month  board 
for  each  dog.  The  Stevanes  boarded  with 
the  Emmons  family  antll  December  following. 


when,  upon  leavlog  to  go  south  upon  a  trlp^ 
they  arranged  that  the  dogs  should  remain 
In  the  care  of  Mrs.  Summons,  and  agreed  to 
continue  to  pay  $5  per  month  for  each  dog 
so  long  as  they  remained.  OThe  trial  Judge 
directed  the  Jury  to  find  a  verdict  for  the 
defendants.  That  direction  Is  brought  under 
review  by  this  writ  of  error.  . 

The  declaration  alleges  ownership  of  the 
dog  in  both  defendants.  The  first  two  counts 
are  framed  on  allegations  that  the  dog  was 
known  to  the  defradants  to  be  vicious,  and 
to  have  attacked  land  bitten  mankind.  The 
third  count  alleges  that  the  defendants  re- 
quested the  plaintiffs  to  accept  the  dog  to 
board,  representing  that  he  was  of  a  gentle 
disposition,  and  that  Mrs.  E^mmons,  believing 
such  to  be  the  case,  agreed  to  board  him, 
while  In  truth  the  defendants  well  knew  the 
dog  to  be  savage  and  vicious.  As  to  Mrs. 
Stevane's  responsibility  we  are  satisfied  with 
the  disposition  made  by  the  Supreme  Court 
of  that  aspect  of  the  case  under  the  facts 
as  then  presented  wherein  it  was  held  that 
there  was  no  liability  on  the  part  of  Mrs.  St»- 
vane.  Emmons  v.  Stevane,  73  N.  J.  Law.  349, 
64  Atl.  1014.  On  the  trial  evidence  was  given 
that  the  dog  had  Jumped  for,  growled,  and 
showed  his  teeth  In  several  Instances  to  stran- 
gers. There  was  also  evidence  tending  to 
show  that  some  of  these  instances  had  como 
to  the  knowledge  of  Mr.  Stevane.  One  wit- 
ness testified  as  follows:  "We  was  speaking 
about  the  dog,  and  I  told  him  (Stevane)  about 
the  dog  Jumping  for  me,  and  he  said  be  was 
a  vicious  dog  and  he  knew  It  and  be  didn't 
like  him,  and  If  it  wasnt  for  bis  wife  he 
wouldn't  keep  the  dog."  The  defendants  of- 
fered evidence  that  the  dog  was  gentle  and 
affectionate  with  his  friends,  a  pet  of  every- 
body, and  was  playful  with  children. 

At  common  law  the  keeper  of  animals  of 
the  class  ferae  naturse  was  presumed  to  have 
knowledge  of  their  vicious  propensities  and 
was  liable  as  an  insurer.  May  v.  Burdlck, 
0  Ad.  &  El.  N.  B.  101;  Smith  v.  Pelah,  2 
Strange,  1264;  Hale's  Pleas  of  the  Crown, 
480,  part  1,  e.  33.  But  In  the  case  of  ani- 
mals which  bad  been  domesticated,  a  pre- 
sumption arose  that  they  were  not  of  a  vl- 
dons  nature,  and  hence  their  keeper  was  lia- 
ble only*  In  case  the  animal  was  vicious  and 
he  had  knowledge  of  its  vicious  propensities. 
The  action  against  the  harborer  did  not  pro- 
ceed upon  negligence,  but  if  he  had  knowl- 
edge of  the  vicious  nature  of  the  animal  he 
was  liable  as  an  Insurer,  the  gravamen  of  the 
injury  being  the  wrong  of  keeping  the  animal 
with  the  knowledge  of  its  viclousness,  and 
hence  It  was  essential  that  the  master's 
knowledge  should  be  averred  and  proved. 
May  V.  Burdlck,  supra ;  Thompson's  Com- 
mentaries on  Negligence,  {§  839-844;  Woolf 
V.  Chalker,  31  Conn.  121,  81  Am.  Dec.  175; 
Smith  V.  Donohue,  49  N.  J.  Law,  548,  10  Atl. 
l.W,  60  Am.  Rep.  652.     And  of  like  Import 
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are  the  decisions  In  this  state  (Gladstone  y. 
Brlnkhurst,  70  N.  J.  'Law,  130,  56  Atl.  142). 
except  perhaps  as  modified  by  what  was  said 
In  De  Graj-  v.  Murray,  69  N.  J.  Law,  458,  55 
Atl.  237,  but  which  It  Is  here  annecessary 
to  consider,  as  the  direct  point  decided  In 
that  case  Is  not  raised  In  the  case  sub  Judlce. 

The  dog  Is  classed  among  the  domestic  ani- 
mals. This  presumption,  however,  which 
arises  in  their  favor  Is  rebuttable.  It  is  not 
necessary  that  the  same  injury  should  have 
actually  been  committed  by  the  animal  to  the 
knowledge  of  its  owner,  but  knowledge  by 
the  owner  that  the  disposition  of  the  animal 
Is  such  that  It  is  likely  to  commit  a  similar 
injury  to  that  complained  of  is  sufficient  to 
maintain  the  action.  Curtis  t.  Mills,  6  Car. 
&  P.  489;  Thompson's  Com.  on  Neg.  §  872. 
Scienter  need  not  be  precisely  similar,  but 
that  it  is  substantially  so  will  suffice.  Shear- 
man &  Redfleld  on  Negligence,  i  631;  John- 
son V.  Echberg,  94  111.  App.  634.  Where,  there- 
fore, the  proof  to  establish  Tlclousness  and 
scienter  consists  of  Instances  tending  more 
or  less  clearly  to  Indicate  such  a  disposition 
and  such  knowledge,  a  Jury  question  at  once 
arises  whether  under  the  adduced  proof  the 
animal  has  displayed  vicious  propensities  to 
the  knowledge  of  the  owner  sufficient  to  re- 
but the  presumption  raised  by  the  law  in 
favor  of  domestic  animals,  and  sufficient  to 
charge  the  owuer  with  scienter.  Johnson  v. 
Echberg,  supra;  Duval  v.  Barnaby,  75  App. 
Div.  154,  77  N.  T.  Supp.  337.  We  think  that 
the  proof  in  this  case  was  sufficient  to  raise 
such  a  question,  and  that  the  case  on  that 
point  should  have  been  submitted  to  the  Jury. 

It  is  urged  by  the  defendants,  however, 
tliat  from  the  fact  that  a  dog  has  shown  an 
unkindly  and  even  vicious  disposition  toward 
a  stranger  it  will  not  be  inferred  that  the 
animal  will  manifest  these  vicious  propensi- 
ties toward  his  owner  or  his  keeper.  It  is 
sufficient  to  say  that  an  examination  of  the 
cases  fails  to  disclose  any  such  distinction. 
The  vicious  propensities  having  been  estab- 
lished, there  remains  no  presumption  in  law 
that  the  animal  may  not  display  them  to- 
wards Its  keeper,  as  well  as  against  a  stran- 
ger. 

The  third  count  of  the  declaration  Is 
grounded  upon  alleged  misrepresentation 
made  by  Mr.  Stevaue  to  Mrs.  Emmons  as  to 
the  gentleness  of  the  dog  at  the  time  when 
the  agreement  for  boarding  the  animal  was 
made.  Without  passing  upon  the  question 
whether  the  general  principles  applicable  to 
domestic  animals  as  above  set  forth  are  mod- 
ified where  the  relations  between  the  parties 
arise  out  of  a  contract  of  bailment,  it  is  suffi- 
cient to  say  that  the  cases  clearly  hold  that 
the  owner  of  an  animal  having  vicious  hab- 
its which  are  directly  dangerous  is  bound 
to  disclose  them  (if  known  to  him)  to  a 
bailee.  Such  is  the  case  when  a  person  leaves 
his  horse  with  a  blacksmith  to  be  shod  (Camp- 


brfi  T.  Page,  87  Barb.  (N.  Y.]  183;  McGanr 
v.  N.  T.  C.  R.  Co.  [Super.  Ct]  18  N.  X.  Supp. 
195,  affirmed  187  N.  T.  627,  83  N.  B.  745), 
although  it  has  been  said  that  this  rule  does 
not  apply  to  animals  having  habits  which 
are  not  directly  dangerous.  Keshan  v.  Gates, 
2  Thomp.  &  C.  (N.  T.)  26&  A  fortiori  wiU  a 
representation  made  by  the  bailor  to  the 
bailee  that  the  animal  Is  of  gentle  disposi- 
tion, when  in  fact  the  bailor  knows  to  the 
contrary,  render  the  latter  liable,  at  least  in 
the  absence  of  proof  that  the  bailee  was 
chargeable  with  knowledge  of  Its  true  dispo- 
sition. Whether  the  evidence  offered  was 
sufficient  to  establish  the  fact  that  the  dog 
possessed  habits  likely  to  result  In  Injury, 
and  whether  when  the  owner  made  the  al- 
leged representations  he  had  knowledge  ot 
the  existence  of  such  habits,  were  questions 
for  the  Jury  under  proper  instructions. 

The  trial  Judge  having  erred  in  directing 
a  verdict  in  favor  of  the  defendant  Albert 
Stevane,  it  results  that  the  Joint  Judgment 
In  favor  of  both  defendants  must  be  reversed, 
although  the  defendant  Ida  F.  Stevane  was 
properly  entitled  to  a  verdict  and  Judgment 
in  her  favor.  Let  the  Judgment  under  re- 
view, therefore,  be  reversed,  and  Judgment 
final  be  entered  in  favor  of  Mrs.  Stevane 
against  the  plalntifl!,  with  award  of  a  venire 
de  novo  as  against  Albert  Stevane. 


(77  N.  J.  li.  S14) 
HARRISON  V.   NEW   YORK  BAY   CEME- 
TERY. 
(Court  ot  Errors  and  Appeals  of  New  Jersey. 

March  1,  1909.) 
Highways  (J  199*1— Obstboctiow— Liabili- 
ties. 

If  an  abutting  owner  for  his  own  conven- 
ience places  an  object  (in  this  case  a  hitching 
post)  in  tlie  public  higtiway,  iiis  failure  to  use 
reasonable  care  that  tlie  highway  be  not  tliere- 
by  rendered  unsafe  maltes  him  liable  to  users 
of  the  highway  for  injuries  resulting  from  such 
neglect. 

[Ed.  Note.— For  other  cases,  see   Highways, 
Cent.  Dig.  i  508 ;   Dec  Dig.  {  199.*] 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Susan  F.  Harrison  against  the 
New  York  Bay  Ometery.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

R.  L.  Lawrence,  for  plaintiff  in  error. 
James  A.  Gordon,  for  defendant  in  error. 

GARRISON,  J.  The  plaintiff  brought  her 
action  in  the  circuit  court  of  Hudson  coun- 
ty for  damages  for  personal  injuries  received 
by  her  having  stepped  into  a  hole  In  the 
sidewalk  of  Chapel  avenue  In  Jersey  City. 
Chapel  avenue  at  the  point  in  question  runs 
through  the  property  of  the  New  Yoric  Bay 
Cemetery,  having  sidewalks  on  either  side  oi 
tlie  central  driveway.  The  part  of  the  side- 
walk ne.\t  to  the  cemetery  was  a  graveled 
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patb  between  whicK  and  the  curb  was  a 
strip  of  grassplot.  The  bole  into  wblch  tbe 
plaintiff  stepped  was  In  this  strip,  where  its 
presence  was  In  a  measure  concealed  by  the 
growth  of  grass. 

The  plaintilTs  case,  as  stated  in  her  decla- 
ration, was  that  a  post  had  been  placed  by 
the  defendant  at  the  spot  in  question  for  use 
as  a  hitching  post,  and  that  thereafter  when 
the  post  was  removed  the  defendant  had 
failed  to  exercise  reasonable  care  that  the 
hole  should  not  be  permitted  to  make  the 
highway  unsafe. 

The  case  was  submitted  to  the  Jury  upon 
this  legal  theory  of  the  defendant's  liability ; 
the  Jury  being  instructed  that  the  plaintiff, 
In  order  to  be  entitled  to  damages,  must 
establish  by   testimony   the  foregoing  facts. 

There  is  no  valid  ground  of  exception  to 
this  instruction.  The  rale  is  tibat,  if  an  abut- 
ting owner  for  his  own  convenience  places 
an  object  in  the  public  highway,  his  failure 
to  use  reasonable  care  that  the  highway  be 
not  thereby  rendered  unsafe  makes  him  lia- 
ble in  damages  to  users  of  the  highway  for 
injuries  resulting  from  such  neglect  Rupp 
v.  Burgess,  70  N.  J.  Law,  7,  56  Atl.  166; 
15  Am.  &  Eng.  Ency.  419. 

The  plaintiff  in  error  does  not  seriously 
question  the  soundness  of  the  rule  thus 
charged,  but  with  more  show  of  success  urg- 
es that  there  was  no  direct  evidence  that 
the  defendant  had  put  the  post  at  the  place 
In  question.  Nevertheless  this  was,  we 
think,  a  fact  that  the  Jury  might  legitimately 
find  from  the  evidence.  The  testimony  was 
that  the  defendant  had  been  in  existence  and 
in  i)08scssion  of  this  property  for  over  50 
years;  that  some  20  years  ago  a  row  of 
hitching  posts  had  been  placed  in  the  side- 
walk on  either  side  of  the  carriageway ;  that 
these  posts  were  set  16  Inches  from  the  curb, 
and  were  equidistant,  being  52  feet  apart; 
that  the  hole  in  question  was  16  inches 
from  the  curb  and  52  feet  from  the  nearest 
post  in  either  direction.  If  the  hole  was  In 
the  place  where  a  post  should  have  been  to 
complete  the  series,  it  was  a  permissible  in- 
ference that  a  post  had  been  there,  that  such 
post  was  one  of  a  row  of  hitcliing  posts  plac- 
ed there  by  the  defendant  for  the  conveni- 
ence of  its  lot  holders,  and  that  it  had  rotted 
off,  or  been  otherwise  removed,  a  consider- 
able length  of  time  before  the  accident,  since 
the  hole  that  was  left  was  concealed  by  the 
growth  of  grass  about  it. 

We  think  this  was  competent  evidence  to 
go  to  the  Jury,  both  as  to  the  negligence  of 
the  defendant  and  as  to  the  assumption  of 
risk  by  the  plaintiff.  This  disposes  also  of 
the  denials  of  the  defendant's  motions  for  a 
nonsuit  and  for  the  direction  of  a  verdict. 
The  contention  that  the  defendant,  either  by 
reason  of  its  statutory  objects  or  the  sub- 
division of  its  property  among  its  lot  hold- 
ers, was   immune   from   ordinary  legal  re- 


sponsibility to  users  of  the  adjacent  high- 
way  is  untenable,  either  upon  general  princi- 
ples, or  by  force  of  statutory  protection,  in 
view  of  the  act  of  March  21,  1881  (P.  L.  p. 
158;    1  Gen.  St  1895,  p.  353.  8  18). 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

(77  N.  J.  L.  797) 
BOGERT  V.  MacCHESNET. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
.  June  14.  1909.) 

Appeal  akd  Ebbob  (|  1010*)— Review— Fimd- 

iNGS  OF  Fact  by  Coubt. 

Where  a  cause  is  tried  by  the  court,  its 
findings  on  questions  of  fact,  and  on  blended 
law  and  facts,  cannot  be  reviewed  on  error, 
where  there  is  evidence  to  support  them. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  U  3979-8982;    Dec  Dig.  { 

Error  to  Supreme  Court 

Action  by  Ira  J.  Bogert  against  O.  Eugene 
MacChesney.  There  was  a  judgment  In  fa- 
vor of  plaintiff  for  less  than  the  sum  claim- 
ed, and  he  brings  error.    Affirmed. 

The  following  is  the  opinion  of  the  Su- 
preme Court: 

"This  action  was  brought  by  the  plaintiff 
to  recover  a  commission  on  the  purchase 
price  of  certain  real  estate  sold  by  him,  as 
agent  for  the  defendant,  to  the  Metropolitan 
Real  Estate  Improvement  Company.  The 
case  was  tried  before  Mlnturn,  J.,  without 
a  Jury,  by  consent  of  both  parties.  The  con- 
tention of  the  plaintiff  was  that  he  was  en- 
titled to  a  commissioH  of  4  per  cent  on  the 
sum  of  $14,600,  under  an  agreement  to  that 
effect  made  between  himself  and  the  de- 
fendant. The  court  found,  on  the  facts  sub- 
mitted, that  he  was  entitled  to  a  commis- 
sion of  2^  per  cent  upon  the  sum  of  $10,- 
000,  and  awarded  him  damages  in  the  sum 
of  $250.  To  this  finding  the  plaintiff  ex- 
cepted, and  that  exception  is  the  basis  of 
the  present  writ  of  error. 

"It  Is  entirely  settled  in  this  state  that 
where  a  cause  is  tried  by  the  court  with' 
out  a  Jury,  by  the  consent  of  parties,  the 
court  is  substituted  in  the  place  of  a  Jury, 
and  its  findings  on  questions  of  facts  cannot 
be  reviewed  by  writ  of  error.  Columbia 
Delaware  Bridge  Co.  y.  Geisse,  38  N.  J. 
Law,  39,  s.  c.  on  error,  38  N.  J.  Law,  580. 
So,  too,  where  the  trial  Is  had  under  such 
conditions  the  finding  of  the  court  on  the 
blended  law  and  facts  cannot  be  reviewed 
on  error.  Mills  v.  Mott,  69  N.  J.  Law,  15,  34 
Atl.  947.  The  finding  of  facts  of  a  Judge 
trying  an  issue  without  a  Jury  Is  as  unas- 
sailable as  the  verdict  of  a  Jury  would  be. 
The  weight  and  sufficiency  of  evidence  to 
support  the  finding  cannot  be  considered  on 
writ  of  error.  It  is  only  In  those  cases  in 
which  the  finding  of  fact  by  the  Judge  Is 
without  support  from  the  proofs  In  the  case 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Bigs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Uoogle 


548 


78  ATLAJ«TIO  RBFORTEB. 


.(N.J. 


that  Bucfa  finding  will  be  reversed  on  error. 
Weger  t.  Delran,  61  N.  J.  Law.  224,  89  Atl. 
730;  Brewster  t.  Banta,  66  N.  J.  Law,  367, 
49  Atl.  71& 

"There  being  some  evidence  In  the  present 
case  to  snpport  the  finding  of  fact  by  the 
trial  Judge,  the  Judgment  under  review  must 
be  affirmed." 

George  P.  Bust,  for  plaintiff  In  error. 
Wayne  Dumont  and  Clifford  L.  Newman,  for 
defendant  In  error. 

PER  CURIAM.  The  Judgment  under  re- 
view herein  will  be  afllrmed,  for  the  reasons 
expressed  in  tbe  above  memorandum. 


(77  N.  J.  h.  <EI) 

STATE  V.  MARTIN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

June  14,  1909.) 

1,  D18OBDEBI.T  HousK  (I  4*)— What  Consti- 
Tu'im. 

Any  place  where  Illegal  practices  are  hab- 
itually carried  on  is  a  disorderly  house. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent  Dig.  {  4;   Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  3,  pp.  2108-2110.] 

2.  UsuBT  (8  149*)— Takiwo  TJstjkt  as  Unlaw- 
ful Act. 

The  talcing  of  usury  in  violation  of  the 
statute  (3  Oen.  St.  ISOo,  p.  3703)  entitled  "An 
act  against  usury,"  and  expressly  prohibiting 
the  same,  is  an  unlawful  act,  though  the  only 
penalty  imposed  is  the  money  which  it  prohib- 
its the  lender  from  taking,  and  the  statute  does 
not  prohibit  the  borrower  from  paying  it. 

[Ed.  Note.— For  other  cases,  see  TTsury,  Cent 
Dig.  I  441 ;  Dee.  Dig.  i  149.*] 

8.  DiSOBDEBLT    HOUSE    (J    4*)— Maiktaikino 

Place  fob  Business  or  Usubt. 

A  place  where  practices  interdicted  by  stat- 
ute are  habitually  carried  on  is  a  disurderiy 
house  whether  or  not  the  practices  contain  au 
element  of  criminality  or  of  moral  turpitude, 
and  hence  a  person  who  maintains  a  place  of 
business  in  which  the  law  against  usury  is  bab- 
itually  vioUted  is  guilty  of  keeping  a  disorder- 
ly hotise. 

[Ed.  Note.— For  other  cases,   see  Disorderly 
House,  Dec.  Dig.  {  4.*] 
4.  Witnesses  ({  317*)— Cbkdibilitt— Falsub 

Is  UNO. 

Where  the  Jury  find  that  defendants  have 
testified  falsely  on  a  material  part  of  the  case, 
tbey  are  justified  in  disbelieving  their  statement 
as  to  another  part 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cient  Dig.  iS   1080-1083;    Dec  Dig.  {  317.*] 

6.   DiSOBDEBLT    HOUBE    ({    20*)  —  TBIAL— II)- 

btbuctions. 

In  a  prosecution  for  keeping  a  disorderly 
house  wherein  a  usurious  loan  business  was  car- 
ried on,  defendant  claimed,  as  manager  of  tae 
loan  company,  to  have  represented  a  third  per- 
son in  making  loans  at  a  legal  rate,  and  tbe 
court  charged  that  if  it  was  found  there  was 
such  a  person  and  that  she  was  a  lender  of  the 
money,  and  did  not  participate  in  taking  the 
money  charged  for  expenses  and  services  ren- 
dered in  making  tbe  loan,  they  must  acquit,  but 
if  tliey  found  that  she  was  a  mvth,  or  that  her 
name  was  put  in  the  papers  to  have  some  other 
person  than  the  loan  company  appear  as  lend- 


er, it  would  be  for  them  to  say  whether  the 
making  of  a  part  of  the  papers  in  her  name, 
and  a  part  in  the  name  of  the  loan  company, 
was  a  mere  device  or  scheme  (or  exacting  ille- 
gal Interest  Held,  that  all  that  was  meant  by 
the  use  of  the  expression  "mvth"  in  the  latter 
part  of  the  instruction  was  that  the  Jury  were 
at  liberty  to  find  such  third  person  was  a  myth- 
ical person  so  far  as  these  transactions  were 
concerned,  and,  so  construed,  there  was  no  er- 
ror in  the  instrgction. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Dec  Dig.  S  20.*] 

&  Cbixinal  Law  (}  1172*y— Appeal  ard  Eb- 

ROB— UaBIILBBS   BbBOB— IlfSTBUCnONS. 

If  it  was  meant  by  such  expression  that 
the  Jury  might  find  that  there  was  no  such  per- 
son in  the  whole  world,  the  instruction  to  the 
extent  that  it  went  beyond  a  declaration  that 
they  might  find  she  was  a  mythical  pcrsun 
so  tar  as  any  connection  with  tbe  transactions 
under  review  was  involved,  was  harmless,  for 
if  they  found  she  was  a  myth  so  far  as  the  mak- 
ing of  such  loans  were  concerned,  it  was  imma- 
terial whether  such  person  actually  existed  or 
not  and  that  fact  could  not  have  affected  the 
decision. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3164-3163;  Dec.  Dig.  f 
U72.*] 

Error  to  Supreme  Court 

William  R.  Martin  was  convicted  of  keep- 
ing a  disorderly  house,  and  he  brought  error 
to  the  Supreme  Court  Tbe  Judgment  was 
affirmed  (69  Atl.  1091),  and  he  again  brings 
error.    Affirmed. 

Gilbert  ColllnB,  for  plaintiff  In  error.  Wil- 
liam J.  Crossley,  Prosecutor  of  the  Pleas,  and 
William  R.  Piper,  Asst  Proaecutor,  for  tbe 
State. 

OUMMERE,  a  3.  This  writ  of  error 
brings  up  for  review  a  Judgment  of  the  Su- 
preme Court  affirming  the  conviction  of  the 
defendant  of  the  crime  of  keeping  a  disorder- 
ly house.  The  gravamen  of  the  offense  charg- 
ed against  the  defendant  Is  the  habitual  tak- 
ing of  usurious  interest  for  loans  made  by 
blm  at  the  office  of  the  Capitol  Loan  Com- 
pany in  tbe  city  of  Trenton.  Both  in  tbe 
trial  court  and  in  the  Supreme  Court  It  was 
contended  on  his  behalf  that  the  habitual 
taking  of  usury  does  not  make  the  place 
where  such  practice  is  carried  on  a  disorderly 
house.  The  ruling  upon  thh9  point  was  ad- 
verse to  the  defendant  in  both  courts,  tbe 
precise  question  having  been  previously  so 
determined  by  tbe  Supreme  Court  in  the  case 
of  State  V.  Diamant,  73  N.  J.  Law,  131,  62 
Atl.  286,  and  the  first  assignment  of  error 
argued  before  us  challenges  the  soundness  of 
that  ruling. 

What  constitutes  a  disorderly  house  has 
been  frequently  declared  by  the  courts  of  this 
state.  In  the  case  of  State  v.  Williams.  30  N. 
J.  Law,  102,  it  was  defined  by  Whelpley,  C  J., 
speaking  for  the  Supreme  Court  as  "Any 
place  of  public  resort  whether  an  Inn.  a 
dwelling  house,  a  store  house,  or  any  other 
building  or  garrlen  In  which  Illegal  practices 
are  habitually  carried  on."    In  State  v.  Hail, 
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32  N.  J.  Law,  168,  Beaaley,  0.  J.,  deUverlng 
the  <q>lnion  of  the  same  court,  says:  "In  a 
legal  point  of  view  a  house  may  be  disorderly 
In  two  ways,  viz.,  first,  from  the  end  or  pur- 
pose to  which  It  Is  appropriated;  and,  sec- 
ond, from  the  mode  In  which  It  is  kept  The 
end  or  pnrpose  for  which  the  honse  is  de- 
signed will  render  the  keeping  of  such  house 
m^cal,  it  It  be  such  as,  of  necessity,  contra- 
Tenes  the  provisions  of  any  public  statute." 
In  the  case  of  McClean  t.  State,  48  N.  J.  Law, 
471,  9  Ati.  681,  this  court  adopted  the  defini- 
tion of  a  disorderly  bonae  given  in  State  t. 
Williams,  supra,  and  declared  that  "Any 
place  of  public  resort  in  which  Illegal  prac- 
tices are  habltucdly  carried  on"  is  a  disorder- 
ly hoose.  This  definition  was  again  approv- 
ed by  this  court  in  Uarlng  v.  State,  63  N.  J. 
Law,  664,  23  Atl.  681.  In  the  earlier  case  of 
Meyer  ▼.  State,  42  N.  J.  Law,  167,  we  de- 
dared  that  "A  person  who  habitually  keeps 
bis  house  oi>en  •  •  •  for  a  purpose  which 
the  statute  interdicts"  Is  guilty  of  the  offense 
of  keeping  a  disorderly  house. 

In  view  of  this  line  of  decisions  it  mnst  be 
accepted  as  settled  that  any  place  in  which 
Illegal  practices  are  habitually  carried  on  is 
a  disorderly  house.  The  cases  of  State  v. 
Hall  and  Meyer  v.  State  would  seem  to  have 
determined  that  practices  which  are  prohib- 
ited by  statute  are  Illegal  practices  within  the 
meaning  of  this  definition.  Counsel  for  the 
defendant  now  contends  that  the  declaration 
of  the  two  cases  last  referred  to  is  broader 
than  the  decision  of  those  cases  required,  and 
that  It  Is  only  in  cases  where  the  habitual 
violation  of  a  statute  Involves  criminality, 
or  moral  turpitude,  that  a  person  is  guilty 
of  illegal  practices,  within  the  meaning  of 
that  phrase  as  used  In  the  case  of  State  v. 
Williams,  and  the  other  cases  following  It 
He  farther  contends  that  the  taking  of  usury 
is  not  made  unlawful  by  the  statute  of  this 
state. 

This  latter  contention  may  properly  be  con- 
sidered first,  for,  if  it  is  sound,  it  is  disposi- 
tive of  the  case  now  before  us.  The  title  of 
onr  statute  Is  "An  act  against  usury."  8  Gen. 
St  1805,  p.  3703.  The  provision  of  its  first 
section  is  "that  no  person  or  corporation 
shall,  upon  contract,  take  directly  or  Indi- 
rectly, for  loan  of  any  money,  wares,  mer- 
chandise, goods  and  chattels,  above  the  value 
of  six  dollars  for  the  forbearance  of  one  hun- 
dred dollars  for  a  year,  and  after  that  rate 
for  a  greater  or  less  sum  or  for  longer  or 
shorter  time."  The  object  disclosed  in  the 
title  of  the  act  Is  the  prevention  of  usury; 
the  method  by  which  the  Legislature  provides 
for  the  carrying  of  that  object  into  effect  is 
by  ^enacting  an  express  prohibition  against 
taking  It  Counsel  argues  that  a  violation 
of  this  mandate  of  the  statute  by  a  person 
loaning  money  does  not  constitute  an  unlaw- 
ful act,  first  for  the  reason  that  the  statute 
Imposes  no  penalty  upon  him  for  so  doing, 
and,  second,  because  there  is  nothing  in  the 


act  which  prohibits  the  borrower  from  pay- 
ing usury. 

The  statemoDt  that  the  statute  does  not 
Impose  any  penalty  upon  a  i)er8on  who  takes 
usury  is  not  accurate ;  for  the^econd  section 
.of  the  act  deprives  him  of  the  power  to  en- 
force the  payment  of  any  interest  on  his  loan, 
and  entitles  the  borrower  to  have  the  amount 
of  the  usury  deducted  from  the  principal  of 
the  loan  In  case  usury  has  been  paid.  In 
this  respect  our  usury  act  is  quite  similar  to 
onr  act  to  prevent  gaming  (2  Oen.  St  1895,  p. 
1606),  the  penalty  imposed  by  which  npon 
the  successful  bettor  is  the  return  of  the 
stake  if  It  has  been  paid  to  him.  Each  stat- 
ute prevents  the  person  who  is  benefited  by 
the  violation  of  its  provision  from  enjoying 
that  benefit,  and  nothing  more.  A  violation 
of  the  act  to  prevent  gaming  has  been  de- 
clared by  this  court,  in  Baring  v.  State,  su- 
pra,, to  be  illegal,  and  a  place  where' such  vlo-. 
latlons  are  habitually  Indulged  In  to  be  a 
disorderly  house.  We  conclude,  therefore, 
that  the  fact  that  the  statute  imposes  no 
penalty,  except  the  deprivation  of  the  money 
which  the  statute  prohibits  the  lender  from 
taking,  affords  no  ground  for  holding  that, 
the  taking  of  usury  is  not  unlawful. 

Nor  do  we  think  the  suggestion  sound  that 
the  taking  of  usury  is  not  unlawful  because 
the  statute  does  not  prohibit  the  borrower, 
from  paying  it  If  it  is,  then  the  sale  of 
liquor  without  a  license  is  not  unlawful,  al-; 
though  prohibited  by  statute,  for  there  is. 
nothing  In  the  statute  which  Imposes  any- 
penalty  on  a  person  who  purchases  liquor 
from  an  unlicensed  vendor,  or  which  forbids 
any  one  from  so  purchasing.  The  gaming  act 
also,  although  it  prohibits  gambling,  imposes 
no  penalty  on  the  loser.  We  are  clear  that 
a  violation  of  the  law  against  usury  is  an 
unlawful  act.  .    . 

Is  it  necessary  that  the  unlawful  practice^ 
which  are  habitually  indulged  in  must  con- 
tain an  element  of  criminality,  or  of  moral 
turpitude,  in  order  to  render  the  place  in 
which  they  are  carried  on  a  disorderly  house? 
The  sale  of  intoxicating  liquor  Is  not  crim- 
inal per  se.  It  is  only  made  so  by  statute, 
when  the  sale  is  unlicensed,  or  occurs  on 
Sunday;  and  not  always  then.  See  Meyer  v. 
State,  supra.  Nor  does  It,  in  the  eye  of  the 
state.  Involve  moral  turpitude,  whatever  opin- 
ion we,  as  individuals,  may  entertain  upon 
the  subject;  for  the  state  grants  permission 
to  selected  persons  to  make  such  sales,  and 
collects  revenue  for  the  permission,  and  the 
idea  that  the  state,  for  motives  of  gain,  is 
willing  to  become  a  party  to  an'  act  which  in 
its  Judgment  Involves  moral  turpitude,  can- 
not be  tolerated  for  a  moment  And  yet  It 
is  settled  in  this  state  that  a  bouse  In  which 
unlawful  sales  of  liquor  are  habitually  made. 
Is  a  nuisance,  and  be  who  maintains  it  la' 
guilty  of  keeping  a  disorderly  house.  Parker 
V.  State,  61  N.  J.  Law,  308,  39  Atl.  Kil ;  s.  c. 
on  error,  62  N.  J.  Law,  801,  45  Atl.  1002. 
The  logical  conclusion  to  be  drawn  from  the 
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case  just  cited,  and  tbose  like  it,  as  it  Bcems 
to  us,  is  that  the  declaration  of  Beasley,  C.  J., 
In  State  v.  Hall,  and  our  own  statement  In 
Meyer  v.  State,  that  a  place  where  practices 
which  are  interdicted  by  statute  are  habit- 
ually carried  on  is  a  disorderly  house,  is 
sound  In  Its  fullest  extent.  We  conclude, 
therefore,  that  a  person  who  maintains  a 
place  of  business  In  which  the  law  against 
usury  Is  habitually  violated  is  guilty  of  the 
offense  charged  In  the  Indictments  now  be- 
fore us. 

Counsel  for  the  defendant  further  contends 
that  the  evidence  submitted  at  the  trial  did 
not  support  the  finding  of  the  Jury  that  the 
defendant  habitually  carried  on  the  practice 
of  taking  usury  at  the  office  of  the  Capitol 
Loan  Company,  and  that,  therefore,  the  Judg- 
ment against  him  should  be  reversed.  This 
contention  may  be  disposed  of  by  saying  that 
it  Is  not  Justified  by  the  fact  There  is  ample 
proof  In  the  case  to  support  the  Jury's  con- 
clusion upon  this  point 

The  final  assignment  of  error  argued  before 
us  Is  directed  at  the  charge  of  the  court,  and, 
in  order  that  It  may  be  appreciated,  a  brief 
reference  to  the  facts  is  necessary.  The  de- 
fendant carried  on  business  In  the  city  of 
Trenton  as  the  manager  of  the  Capitol  Loan 
Company.  His  method  of  transacting  busi- 
ness was  as  follows:  A  person  who  desired 
to  borrow,  say  $200,  for  a  year,  was  required 
to  obligate  himself  to  pay  $270  in  twelve 
monthly  installments  of  $22.50  each.  Where 
the  amount  was  less  than  $200  the  excess  re- 
quired to  be  repaid  was  proportionately  lar- 
ger, increasing  as  the  size  of  the  loan  dimin- 
ished; the  amount  of  the  excess  on  a  loan 
of  $10,  for  instance,  being  $5.60.  The  method 
adopted  by  the  defendant  in  making  his  loans 
was  this:  The  borrower  was  told  that  the 
money  advanced  to  him  belonged  to  Clara  H. 
Woodward,  said  to  t)e  a  resident  of  a  small 
town  In  the  state  of  Illinois,  and  he  was  re- 
quired to  execute  a  chattel  mortgage  in  her 
favor  for  the  amount  of  the  loan,  with,  legal 
Interest,  and  to  pay  for  the  drawing  and  re- 
cording of  that  instrument;  he  was  further 
informed  that  the  loan  company  was  under 
obligation  to  guarantee  to  Mrs.  Woodward 
the  repayment  of  all  of  her  moneys  which  it 
loaned,  and  he  was  required  to  give  a  second 
mortgage  to  the  company  for  the  remaining 
portion  of  the  money  which  he  agreed  to  pay 
at  the  end  of  the  year,  the  excess  over  the 
principal  and  legal  interest,  as  he  was  in- 
formed, being  the  company's  charge  for 
drawing  the  necessary  papers  and  guaran- 
teeing the  loan,  and  Its  commission  for  ob- 
taining it  Both  the  defendant  and  one 
Weatherby,  one  of  the  company's  managers, 
testified  that  this  method  was  not  a  mere 
scheme  adopted  to  evade  the  usury  law,  but 
that  the  transactions  were  exactly  what  they 
were  represented  to  be ;  that  the  money  loan- 
ed was  the  money  of  Mrs.  Woodward,  and 
that  she  got  for  its  use  by  the  borrower  only 
the   legal   rate  of  interest     The  court,   in 


charging  the  Jury  on  this  phase  of  the  case, 
instructed  them  that  if  they  found  there  was 
such  a  person  as  Mrs.  Woodward,  and  that 
she  was  the  lender  of  the  money,  and  did  not 
participate  in  the  taking  of  the  money  charg- 
.ed  for  expenses  incurred,  and  services  ren- 
dered in  making  the  loan,  they  must  acquit 
the  defendant;  but  that  if  th^  found  that 
Mrs.  Woodward  was  a  myth,  or  a  name  put 
In  the  papers  for  the  purpose  of  having  some 
other  person  than  the  Capitol  L/oan  Company 
appear  as  the  lender,  then  it  would  be  for 
them  to  say  whether  the  making  of  a  part  of 
the  iwpers  in  the  name  of  Mrs.  Woodward, 
and  a  part  in  the  name  of  the  loan  company, 
was  a  mere  device  or  scheme  for  exacting 
Illegal  rates  of  interest  The  latter  portion  of 
this  instruction  was  excepted  to,  and  was  as- 
signed for  error,  both  in  the  Supreme  Court 
and  here;  the  pith  of  the  assignment  being 
that  there  was  nothing'  in  the  proofs  which 
would  Justify  the  Jury  in  finding  that  Clara 
L.  Woodward  was  a  myth,  and  that  to  per- 
mit them  to  do  so  was  harmful  to  the  de- 
fendant The  Supreme  Court  disposed  of  the 
assignment  by  saying:  "There  was  no  evi- 
dence that  Woodward  was  a  myth,  and  if 
the  judge  had  rested  the  case  on  that  alone 
the  charge  could  not  be  sustained.  He  did 
not  rest  it  on  that  alone,  but  upon  the  ques- 
tion whether  part  of  the  papers  were  taken 
In  her  name,  and  part  in  the  name  of  the 
Capitol  Loan  Company,  as  a  mere  device  and 
scheme  for  exacting  Illegal  rates  of  Interest 
We  think  the  circumstances  of  the  case  Justi- 
fied this  instruction." 

We  are  inclined  to  think  the  statement  of 
the  Supreme  Court  that  there  was  no  evi- 
dence that  Woodward  was  a  myth  is  hardly 
justified.  The  only  testimony  that  tended  to 
show  that  she  had  any  existence  as  a  person 
connected  with  the  transaction  under  inves- 
tigation was  that  of  the  defendant  and  of 
Weatherby.  The  Jury,  by  its  finding,  must 
be  considered  to  have  found  these  witnesses 
untruthful  in  their  story  with  relation  to 
the  manner  in  which  the  loans  were,  in  real- 
ity, made.  That  there  was  abundant  evi- 
dence to  Justify  it  in  so  doing  we  have  al- 
ready stated.  Having  found  that  they  bad 
testified  falsely  upon  this  material  part  of 
the  case,  it  was  Justified  in  disbelieving  their 
statement  that  Clara  L.  Woodward  was  the 
person  whose  money  was  loaned.  It  was  not 
pretended  that  she  had  any  other  connection 
with  the  transactions,  and  the  Jury,  if  it  did 
not  believe  that  the  money  loaned  was  hers, 
was  Justified  in  finding— were  compelled  to 
find — that  she  was  a  mythical  personage,  so 
far  as  these  transactions  were  concerned. 
This,  it  seems  to  me,  was  all  that  the  trial 
Judge  meant  the  Jury  was  at  liberty  to  find 
when  he  used  the  expression  Just  criticised. 
If  we  are  wrong  in  so  considering,  and  he 
meant  that  the  Jury  might  find  that  there 
was  no  such  person  in  the  whole  world  as 
Clara  L.  Woodward,  then  the  instruction,  to 
the  extent  that  It  went  beyond  a  declaration 
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that  the  Jary  mlgbt  And  she  was  a  mythical 
person  so  far  as  any  connection  with  the 
transactions  under  review  was  InvolTed,  was 
harmless ;  for,  If  they  found  she  was  a  myth 
BO  far  as  the  making  of  those  loans  was  con- 
cerned. It  was  entirely  Immaterial  whether 
sach  a  person  actually  existed  or  not,  and 
that  fact  could  In  no  way  have  affected  the 
decision  of  the  case. 

The  Judgment  under  review  will  be  af- 
firmed. 


(IM  PIL  <U) 

In  re  WHITMER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

1.  Hubbard  and  Wife  (|  34*)  —  Antenup- 
tial CoNTBACT— Fraud. 

Though  an  antenuptial  contract  calls  for 
the  highest  degree  of  good  faith,  fraud  is  not  to 
he  presumed,  and  the  burden  of  proof  _  is  not 
changed,  in  the  absence  of  facts  from  which  con- 
cealment may  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  205 ;   Dec.  Dig.  {  34.*] 

2.  Husband   and   Wife   (S    33*)— Antenup- 
HAt  Agbeiment— Right  to  Renounce. 

Where  a  man  80  years  of  age  entered  into 
an  antenuptial  contract  with  a  woman  53  years 
of  age,  under  which  they  renounced  all  rights 
in  each  other's  estate,  except  that  the  woman 
was  to  receive  a  small  sum  from  the  executors 
of  the  man,  and  she  had  knowledge  of  his  estate 
sufficient  to  enable  her  to  act  advisedly,  she 
cannot,  after  her  husband's  death,  renounce  the 
agreement  and  demand  her  share  of  his  estate. 
[Bd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Dec.  Dig.  |  33.*] 

Appeal  from  Orphans'  Court,  Franklin 
County. 

In  the  matter  of  the  estate  of  Jacob  S. 
Whltmer.  From  an  order  dismissing  excep- 
tions to  supplementary  report  of  auditor, 
Margaret  Elizabeth  Whltmer  appeals.  Af- 
firmed. 

Argued  before  FELL,  BROWN,  UEST- 
REZAT,  BLKIN,  and  STEWART,  JJ. 

W.  K.  Sharpe,  for  appellant.  William  S. 
Hoemer  and  George  W.  Atherton,  for  appel- 
lees. 

PER  CURIAM.  Parties  to  an  antenuptial 
contract  for  the  disposition  of  their  estates 
do  not  deal  at  arm's  length,  but  stand  in  a 
relation  of  mutual  confidence  and  trust  that 
calls  for  the  highest  degree  of  good  faith  in 
^disclosing  all  circumstances  bearing  on  the 
contemplated  .agreement.  But  fraud  is  not  to 
be  presumed,  and  the  onus  of  proof  is  not 
changed,  in  the  absence  of  evidence  of  facts 
or  circumstances  from  which  concealment  or 
Imposition  may  reasonably  be  inferred.  Rob- 
hison's  Estate,  222  Fa.  115,  70  Att.  966. 

There  Is  no  evidence  as  to  what  took  place 
at  the  execution  of  the  agreement  that  the 
appellant  seeks  to  have  set  aside,  and  in  the 
absence  of  all  proof  it  is  presumed  that  there 
was  no  designee  concealment  or  imposition. 


By  the  terms  of  the  agreement  the  decedent 
relinquished  all  claims  to  her  estate  and 
agreed  that  his  executors  should  pay  her 
$1,500.  She  agreed  to  become  his  "wife,  care- 
taker, and  nurse"  during  his  natural  life, 
and  renounced  all  claim  to  his  estate.  He 
was  at  the  time  80  years  of  age  and  It  was 
bis  third  marriage.  She  was  53.  He  had 
five  children  of  his  first  marriage  living,  and 
she  was  a  widow  with  three  children,  two  of 
whom  were  married,  and  the  third  was  a 
boy  of  17,  who  continued  to  live  with  her  aft- 
er her  marriage.  They  had  both  lived  for 
many  years  in  a  small  town,  where  each  In- 
habitant knew  all  the  others.  For  three  or' 
four  years  she  had  kept  house  for  a  man 
living  across  the  street  from  the  decedent,' 
and  when  she  lost  her  situation  with  him  she 
entered  the  employment  of  the  decedent  as 
housekeeper.  The  marriage  took  place  three 
months  later,  and  his  death  occurred  a  year 
afterwards.  He  had  an  estate  of  about  $20,- 
000,  nearly  all  of  which  he  had  received  from 
the  estate  of  his  second  wife,  concerning 
whose  will  there  had  been  litigation,  to 
which  much  publicity  had  been  given,  and 
which  had  terminated  In  his  favor.  The  re- 
sult and  the  amount  received  were  subjects 
of  general  knowledge  In  the  community. 
There  was  evidence  that  she  had  believed  his 
estate  to  be  much  larger  than  It  really  was, 
and  that  she  had  said  that  she  signed  the 
agreement  because,  if  she  did  not,  some  oth- 
er woman  would,  and  that  she  might  as  well 
have  the  money  secured  by  it  as  anybody 
else.  They  deliberately  made  a  bargain,  by 
which  he  secured  a  caretaker,  and  she  secur- 
ed a  home  and  compensation  for  services  to 
be  rendered  during  a  period  of  uncertain, 
but  necessarily  quite  limited,  duration.  She 
had  sufUcIent  knowledge  as  to  his  estate  to 
enablo  her  to  act  advisedly,  and  there  Is  no 
adequate  reason  for  releasing  her  from  her 
contract. 
The  decree  Is  affirmed. 


(224  Pa.  397) 

FIRST  NAT.  BANK  OF  READING  v.  FER- 
GUSON. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

Pledges  (J  28*)  —  Iupaibment  of  Value  — 

Rights  of  Pledgee. 

A  national  bank  owned  the  majority  of  the 
stock  of'  a  corporation,  and  accepted  as  collater- 
al for  a  note  stock  of  the  same  company.  The 
entire  value  of  the  stock  was  destroyed  by  a 
change  in  the  business  made  by  the  directors  pri- 
or to  the  pledge  as  collateral.  Held,  that  the 
bank  could  enforce  its  debt,  though  it  could  have 
prevented  the  change  in  the  business. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  §  69 ;   Dec.  Dig.  f  28.*] 

Appeal  from  Court  of  Common  Pleas, 
Berks  County. 

Action  by  the  First  National  Bank  of 
Reading  against  Nathaniel  Ferguson.    From 
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an  order  making  absolnte  rale  for  Jndgment 
for  want  of  a  snfflclent  affidavit  of  defense, 
defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Endllch,  P. 
J^  In  the  court  below. 

"Conceding  the  general  principle  upon 
\^hicb  the  defense  set  up  In  this  case  is 
claimed  to  be  founded— that.  If  collateral  in 
the  hands  of  the  creditor  is  impaired  in  val- 
ue through  the  creditor's  negligence,  he  is 
liable  to  the  pledgor  to  the  extent  of  the 
loss — ^it  is  impossible  to  perceive  how  It  can 
be  applied  to  the  facts  alleged  In  this  affida- 
vit On  October  24,  1907,  defendant  became 
Indebted  to  plalntUf  upon  a  note  for  $2,500, 
payable  February  24,  1008.  As  collateral 
security  he  pledged  to  the  plaintiff  70  shares 
of  the  preferred  stock  of  the  Keystone  Wag- 
on Works,  a  corporation  the  majority  of 
whose  stock  was  owned  by  the  plaintiff,  and 
which  the  plaintiff  had  been  instrumen- 
tal In  organizing  in  order  to  protect  itself 
against  loss  upon  heavy  advances  made  by 
It  ,to  the  Keystone  Wagon  Company.  Prior 
to  February,  1907,  the  wagon  works  had 
built  up  and  was  doing  a  profitable  business 
manufacturing  wagons.  About  that  time, 
against  the  defendant's  protest,  this  business 
was  abandoned,  and  that  of  manufacturing 
metal'  bodies  for  automobiles  entered  upon. 
The  departure  proved  disastrous,  so  that  the 
stock  pledged  by  defendant  to  plaintiff  be- 
came worthless,  entailing  upon  him  a  loss 
gi:tater  than  the  amount  of  bis  indebted- 
ness to  plaintiff.  Whilst  the  affidavit  de- 
clares that  the  plaintiff  made  the  change 
tbf  t  wrecked  the  wagon  works.  It  does  not 
all^^  or  point  to  any  corporate  act  on  the 
part  of  the  plaintiff  corporation  as  In  any 
way  directing  or  connected  with  it  What 
is  meant  is  obviously  to  be  gathered  from  the 
averment  that  the  plaintiff  owning  the  ma- 
jority of  the  stock  was,  as  such  stockholder, 
through  the  majority  of  the  directors  of  the 
wagon  works.  In  control  of  its  business  and 
affairs.  After  all  the  change  was  brought 
about  by  the  action  of  the  management  of 
the  wagon  works,  and  the  most  that  can  be 
charged  against  the  plaintiff,  according  to 
this  affidavit  la,  that  It  did  not  exercise  its 
Influence  upon  the  management  to  prevent 
the  change.  It  Is  not  asserted  that  the  fail- 
ure to  do  so  was  actuated  by  any  fraud  or 
wrongful  purpose,  much  less  by  any  .design 
to  depress  or  destroy  the  value  of  the  col- 
lateral pledged  by  defendant  (wblcb  might 
be  a  defense,  see  Ritchie  v.  McMullen,  79 
Fed.  622,  25  C.  C.  A.  5(f). 

"The  question  thus  presented  Is  therefore 
simply  this,  whether  a  stockholder  in  a  com- 
pany who  accepts  as  collateral  from  his  debt- 
or other  stock  of  the  same  company  loses 
his  debt  by  the  destruction  of  the  value  of 
the  entire  stock  of  the  company  consequent 
upon  the  action  of  its  directors  which  be  was 


in  a  position,  but  honestiy  failed  to  prevoitt 
There  can  be  but  one  answer.  The  plain- 
tiff could  not  be  expected  as  pledgee  of  de- 
fendant's stock  to  understand  the  interests 
of  Oie  company  differently  from  what  he 
understood  them  as  a  stockholder.  In  as- 
senting as  a  stockholder,  honestly,  however 
mistakenly,  to  a  change  in  the  business  of 
the  company  by  its  directors,  the  plaintiff 
certainly  did  not  make  Itself  liable  to  de- 
fendant for  the  loss  resulting  to  him  in  com- 
mon with  it  and  all  other  stockholders  In 
proportion  to  their  holdings. 

"But  in  addition  to  this,  the  change  of  bos- 
Iness  had  been  made  long  before  the  plain- 
tiff became  the  holder  of  defendant's  stock 
as  collateral  security.  The  improvidence  or 
negligence  he  Imputes  to  It  antedated  by 
eight  months  the  inception  of  the  relation 
of  pledgee  and  pledgor,  trustee,  and  cestui 
qnl  trust  There  la  nothing  In  the  affidavit 
Indicating  any  act  or  omission  on  plaln- 
tilTs  part  entitling  defendant  to  redress  aft- 
er the  defendant's  stock  came  into  plaintiff's 
hands.  There  is  therefore  nothing  alleged 
which  in  any  view  could  ground  a  defense  In 
this  action.  To  go  behind  the  date  of  the 
pledge  and  hold  the  defendant  entitled  to  a 
release  from  his  debt  by  reason  of  the  in- 
Jury  resulting  to  him  from  plaintiffs  pre- 
vious acts  and  omissions  would  be  to  bold 
the  plaintiff  responsible  to  defendant  for  the 
consequences  of  what  it  did,  not  as  the  bailee 
of  defendant's,  but  as  the  owner  of  its  own 
stock.  Of  course,  that  cannot  be,  because  In 
what  plaintiff  did  or  did  not  do  as  a  stock- 
holder in  the  wagon  works  It  was  dealing 
with  Its  own  and  not  accountable  to  the  de- 
fendant by  reason  of  any  privity  between 
them. 

"Notwltlistandlng  the  earnest  and  Inter- 
esting argument  made  In  behalf  of  the  de- 
fendant there  seems  to  be  no  choice  but  to 
enter  the  Judgment  demanded  by  the  plain- 
tiff. 

"The  rule  to  show  cause  Is  made  abso- 
lute." 

Argued  before  FELL,  BROWN,  MESTRES- 
ZAT,  POTTER,  and  STEWART.  JJ. 

C.  H.  Ruhl  and  Richmond  L.  Jones,  for 
appellant    J.  Bennett  Nolan,  for  appellee. 

PER  CURIAM.  The  Judgment  la  affirm- 
ed on  Judge  Endllch's  opinion. 


(2S4  Pa.  408) 
McGINLEX  T.  LEHIGH  COAL  &  NAVIGA- 
TION CO. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1909.) 

1.  Masteb  ano   Sebvaht  ({  124*)— IifJUKics 
TO  Sebv ANT— Duties  or  Minino  Coupant. 
The  rule  requirinf;  railroad  companies  to  in- 
spect cars  received  from  other  companies  and  see 
that  they  are  in  a  safe  coadition  for  their  em- 
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ployCa  to  handle  does  not  apply  to  a  mining  com- 
pany on  whose  sidings  loaded  can  aie  delivered 
to  be  unloaded. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  %i  235,  236:  Dec.  Dig.  { 
124.») 

2.  MAsrra  AND  Sbbvart  (g  125*)— Injttbt  to 
Mining  EiMfloy^— Deixctivb  Cabs. 

Where  a  mining  company  has  no  notice  of 
defects  in  a  car  on  its  siding,  it  is  not  liable  to 
a  trainman  injured  by  its  defective  condition 
while  being  moved  preparatory  to  unloading. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  243;   Dec.  Dig.  {  i:!5.*l 

Appeal  from  Conrt  ot  Oommon  Pleas,  Car- 
bon County. 

Action  by  John  McOlnley  against  the  Le- 
falgb  Coal  &  Navigation  Company.  From  an 
order  refnslng  to  take  off  a  nonsuit,  plaintiff 
appeals.    A£9rmed. 

At  the  trial  the  court  entered  a  compnl- 
sory  nonsnlt,  which  it  subsequently  refuoed 
to  take  off;  Heydt,  P.  J.,  filing  the  follow- 
ing opinion  In  the  conrt  below: 

"John  McGinley,  the  plaintiff,  was  employ- 
ed as  a  brakem^n  by  the  Lehigh  Coal  ft 
Navagatlon  Company.  The  plalntltTs  state- 
ment contains,  inter  alia,  the  following  aver- 
ment: That  at  the  time  of  the  grievances 
hereinafter  set  forth  the  defendant  was  a 
corporation  engaged  in  mining  conl,  and  for 
such  purposes  in  poteession  and  use  of  cer- 
tain premises  in  the  said  county  of  Carbon, 
upon  which  premises  were  laid  railroad 
tracks  used  by  said  defendant  in  Its  busi- 
ness of  coal  mining,  and  npon  which  tracks 
the  said  defendant  company  ran  a  locomo- 
tive and  cars  owned  by  it  for  the  purpose  of 
conveying  material  to  its  mines  and  coal 
from  Its  premises.'  On  December  19,  1903, 
the  Central  Railroad  Company  of  New  Jer- 
sey bad  delivered  two  car  loads  of  prop 
timber  consigned  to  the  Lehigh  Coal  ft  Navi- 
gation Company  upon  the  tracks  of  the  Cen- 
tral Railroad  of  New  Jersey,  at  Hauto,  the 
usual  place  of  delivery.  The  crew  upon 
which  John  McGinley  was  working  drew 
these  two  cars  loaded  with  prop  timber  out 
of  the  siding  of  the  Central  Railroad  Com- 
pany of  New  Jersey  and  'kicked'  them  into  a 
blind  siding  of  the  Lehigh  Coal  ft  Naviga- 
tion Company  In  Its  yard  at  Hnuto,  whence 
they  were  to  be  taken  to  the  mines  and  used 
by  the  defendant  in  its  mining  operations. 
John  McGinley  was  on  one  of  these  cars  (No. 
37.144  Central  Railroad  of  New  Jersey),  and 
when  he  applied  the  brake  the  brake  gave 
way,  be  fell  from  the  car,  and  the  car  passed 
over  bim,  cutting  off  both  bis  legs.  The 
brake  chain  on  said  car  had  been  broken, 
and  had  been  tied  with  wire,  and  when  Mc- 
Ginley applied  the  brake  the  wire  gave  way 
and  the  brake  refused  to  hold. 

"The  negligence  of  the  defendant,  as  al- 
leged by  the  plnintiff,  consists  In  a  failure 


to  provide  an  Inspection  of  the  cars  before 
moving  them.  The  question  thus  resolves  it- 
self into  whether  or  not  the  defendant  was 
bound,  under  the  facts  as  they  appear  in 
this  case,  to  provide  inspection.  If  the  de- 
fendant was  bound  to  have  this  car  Inspect- 
ed before  moving  it,  and  failed  to  do  so,  then 
it  was  negligent  If,  on  the  other  hand.  It 
was  not  bound  to  do  so,  then  the  fallnre  to 
provide  Inspection  would  not  be  negligence, 
and  the  nonsuit  was  properly  entered.  The 
syllabus  In  the  case  of  McMullen  v.  Carnegie 
Bros,  ft  Co.,  158  Pa.  518,  27  Atl.  1043,  23  L. 
R.  A.  448,  is :  "Tbe  rule  which  requires  rali- 
road  companies  to  inspect  cars  received  frotn 
other  companies  and  to  see  that  they  are  in 
good  and  safe  condition  for  their  employes 
to  handle  does  not  apply  to  companies  or 
persons  on  whose  sidings  loaded,  cars  ai^ 
delivered  for  the  purpose  of  permitting  tb« 
owner  of  the  siding  to  unload  tbe  freight, 
even  though  the  sidings  of  such  peri'on  or 
company  may  be  extensive  In  number  and 
great  In  length.'  The  facts  in  that  case  an 
strikingly  like  the  facts  in  the  case  at  baf, 
as  win  appear  by  a  comparison  thereof. 
That  case  was  cited  with  approval  in  Rehm 
v.  Penna.  R.  R.  Co.,  164  Pa.  91.  80  Atl.  856, 
and  rules  the  case  at  bar.  Under  the  facta 
In  this  case  the  defendant  was  not  bound  to 
Inspect  the  car  before  moving  It  There  be- 
ing no  legal  duty  on  the  part  of  tbe  defend- 
ant to  furnish  Inspection,  a  failure  on  its 
part  to  do  so  does  hot  constltdte  negligence. 

"There  Is  no  merit  In  tbe  argument  that 
the  defendant  was  'engaged  in  the  business 
of  conducting  a  railroad.'  There  Is  no  evi- 
dence in  the  case  tliat  the  defendant  is  a 
common  carrier,  and  so  far  as  we  are  a.d- 
vised  it  is  not  a  fact.  Tbe  employment  In 
which  the  plaintiff  was  engaged  at  the  time 
he  was  Injured  was  simply  the  handling  of  a 
foreign  car  on  the  siding  of  the  defendant 
The  defendant  was  not  moving  this  car  as 
a  common  carrier,  handling  a  foreign  car,  bvit 
simply  in  pursuit  of  its  private  business  mov- 
ing said  car  preparatory  to  unloading  Its 
freight  There  is  no  evidence  that  the  de- 
fendant had  actual  notice  of  tbe  defective 
brake  chain,  and  since  the  accident  happen- 
ed only  about  20  minutes  or  a  half  hour  aft- 
er the  car  came  into  its  possession  the  time 
was  too  riiort  to  affect  it  with  constructive 
notice." 

Argued  before  FELL,  BROWN,  MESTRS- 
ZAT,  ELKIN,  and  STEWART,  JJ.    ' 

J.  O.  Ulrlch  and  L.  C.  Scott,  for  appel- 
lant Geo.  M.  Ronds,  Frederick  Bertolette, 
and  William  Jay  Turner,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirm^ 
on  the  opinion  of  the  learned  Judge  of  tl^e 
common  pleas. 


•Por  other  eaaw  ■••  swna  topic  sad  tectioa  NUMBER  in  Dec  A  Am.  Diss.  Vm  to  date,  &  Reporter  Indexes 


I 


Digitized  by 


Google 


554 


78  ATLAKTIO  BEPOBTEB. 


(P«- 


(2S(  Pa.  819) 

CARTER  T.  HENDERSON  &  CO.,  limited. 
(Supreme   Court   of   PennsylTania.     April   12, 

1909.) 
1.  Tbial  (8  420*)— Objbctiohs— Waiveb. 

Where  an  employer,  sued  by  an  employs 
for  injuries  alleged  to  bave  been  due  to  a  fail- 
ure to  provide  proper  appliances',  allowed  the 
trial  to  proceed  without  objection  as  though 
by  mutual  understanding  a  pilaster  was  in- 
cluded within  the  meaning  of  appliance,  a  re- 
fusal to  direct  a  verdict  for  the  employer  on 
the  ground  that  the  allegations  and  proof  did 
not  agree  was  proper. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  420.*] 

.2.  Mastes  and  Sebvant  ({  285*)— Injuries 

rO  SEBVAHT— ACTIONft— QOESXION  FOR  JURT. 

Whether  a  pilaster  was  constructed  in  con- 
formity with  the  architect's  specifications  so 
as  to  be  adequate  for  the  support  of  a  truss 
which  fell  and  injured  a  worliman  held  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  285.*] 

3.  Trial  (§  252*)  —  Instbuctions  —  Mattees 
Not  Supported  by  Evidence. 

It  was  error  for  the  court  to  introduce  a 
theory  of  its  own  wholly  different  from  any  that 
had  been  suggested  by  either  of  the  parties  and 
without  evidence  to  support  it,  and  to  submit 
it  to  the  jury  to  be  passed  upon  as  the  govern- 
ing question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  596-612 ;    Dec.  Dig.  §  252. *J 

4.  Tbiai,  ({  141*)— Questions  op  Law  and 
Pact— Cbedibility  of  Witness. 

Where  the  evidence  relied  upon  to  estab- 
.  lish  a  fact  is  wholly  In  parol,  the  question  is 
for  the  jury,  notwithstanding  the  evidence   is 
uncontradicted,    since    the    credibility    of    wit- 
nesses is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  336;   Dec.  Dig.  {  141>] 

Appeal  from  Court  of  Commoc  TIeas,  Phil- 
adelpbla  County. 

Personal  Injury,  action  by  James  Carter 
against  Henderson  &  Co.,  Limited.  Judg- 
ment for  plaintiff  for  $15,934,  and  defend- 
ant appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Frank  P.  Prlchard  and  James  Wilson  Bay- 
ard, for  appellant.  Charles  F.  Warwfck,  J. 
Bdgar  Butler,  and  John  J.  McDevltt,  Jr.,  for 
appellee. 

STEWART,  J.  Plaintiff  was  a  workman 
employed  by  a  subcontractor  who  had  en- 
gaged to  erect  and  put  in  place  the  iron 
trusses  and  beams  required  by  the  specifi- 
cations for  the  roof  of  a  public  school  build- 
ing which  the  defendant  company  had  con- 
tracted to  build.  When  the  last  of  the  truss- 
es was  about  to  be  placed  In  position  on  the 
walls,  something  gave  way,  and  the  truss 
fell  to  the  ground  below,  carrying  with  It 
the  plaintiff,  who  in  the  mishap  was  severe- 
ly Injured.  He  brought  this  action  for  dam- 
ages against  the  defendant  company,  the 
general  contractor,  charging  it  In  the  state- 


ment filed  with  negligence  in  having  failed 
to  provide  sufficient  and  proper  appliances, 
and  permitting  certain  supports  for  the  roof 
of  the  building  to  be  violently  thrown  to 
the  ground.  On  plaintiff's  part  the  case 
was  tried  on  the  theory  that  the  proximate 
cause  of  the  plaintiff's  Injuries  was  the  neg- 
ligent and  defective  construction  of  that 
part  of  the  wall  known  as  the  pilaster,  the 
angular  projection  of  the  wall  on  the  top  of 
which  the  Iron  truss  was  Intended  to  rest 
for  support  We  need  waste  no  time  or  ef- 
fort In  considering  whether  a  pilaster  is  an 
appliance.  Clearly  It  is  not,  if  we  have  re- 
gard to  the  etymology  of  the  term  "appli- 
ance," and  there  is  nothing  in  the  case  to 
show  that  the  word  is  used  in  common 
speech  or  technically  to  denote  a  pilaster. 
However  this  may  be,  the  pilaster  was  the 
thing  which  the  word  "appliance,"  aa  used 
in  the  statement,  was  meant  to  denote.  The 
word  was  inapt  almost  to  the  extent  of  be- 
ing a  misnomer;  but  allowing  It  the  sense 
in  which  it  was  used  in  the  statement  in- 
volved no  change  in  the  cause  of  action,  and 
consequently  variance  could  not  be  asserted. 
If  the  defendant  did  not  so  understand  it 
when  the  case  was  called  for  trial,  and  was 
not  prepared  for  the  issue  as  thus  made  np, 
a  motion  for  continuance  would  have  been 
in  order,  and  the  evidence  offered  by  plain- 
tiff should  have  been  objected  to  as  not  sup- 
porting the  averment.  Defendant  adopted 
neither  course,  but  allowed  the  trial  to  pro- 
ceed as  though  by  mutual  understanding  pi- 
laster was  included  within  the  meaning  of 
appliance.  Under  these  circumstances,  we 
think  a  refusal  to  give  binding  instructions 
for  the  defendant  on  the  ground  that  the 
allegata  and  probata  did  not  agree  was  en- 
tirely proper. 

It  was  developed  as  part  of  plaintiff's  case 
that,  had  the  pilaster  been  constructed  In 
conformity  with  the  architect's  specifications, 
it  would  bave  been  more  than  adequate  for 
the  support  of  the  truss.  Defendant's  evi- 
dence was  to  like  effect.  The  whole  effort  on 
part  of  the  plaintiff  was  to  show  that  the  pi- 
laster had  not  been  so  constructed  and  that 
the  accident  resulted  in  consequence  of  this 
want  of  conformity.  Was  the  evidence  on 
this  point  sufficient  to  carry  the  case  to  the  ju- 
ry? Briefly  it  was  this:  Two  witnesses  call- 
ed by  plaintiff  testified  that,  after  the  collapse, 
they  had  examined  the  mortar  in  which  the 
brlclcs  and  stones  had  been  laid  and  describ- 
ed It  as  "dry  and  criunbly,"  both  said  It  was 
in  bad  condition — one,  that  "it  would  crum- 
ble out  like  sand,  was  spongy";  the  other, 
that  "it  was  dry  and  crumbly,  and  in  bad 
condition."  This  was  followed  by  the  tes- 
timony of  an  expert  witness,  called  by  plain- 
tiff, who  testified  that  had  the  mortar  been 
made  of  the  materials  called  for  by  the 
specifications,  and  mixed  in  the  proportions 
required,   when   examined    "it   would   have 
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been  htird,  and  small  particles  would  hare 
been  very  hard  to  break,  and  sharp  catting 
ed^es  on  It."  However  unconvincing  this 
testimony  may  have  been  to  the  mind  of  the 
court,  and  especially  In  view  of  the  positive 
testimony  adduced  by  the  defendant,  to  the 
effect  that  the  speclflcatlona  had  I>een  strict- 
ly observed,  it  was  for  the  jury  to  decide 
what  weight  they  would  give  it  The  court 
could  not  say  as  matter  of  law  that,  if  cred- 
ited, it  would  not  support  an  inference  that 
the  wall  had  been  defectively  constructed. 
And  yet  the  trial  Judge  disposed  of  theques- 
ti<m  in  bis  charge  in  this  way:  "I  do  not  leave 
it  as  a  question  of  fact  for  you  to  say  wheth- 
er that  mortar  was  improperly  mixed  or  of 
bad  materials,  for  there  is  no  evidence  on 
that."  This  was  error.  Had  the  fact  been 
as  here  stated  by  the  learned  judge  binding, 
instructions  to  find  for  the  defendant  should 
have  followed,  since  the  plaintifTs  whole 
contention  was  that  the  truss  fell  because 
the  wall  was  unequal  to  the  burden,  and 
that  this  Insufficiency  resulted  from  the  use 
of  defective  mortar  in  the  construction.  In- 
stead of  directing  a  verdict  for  the  defend- 
ant, the  Judge  introduced  a  theory  of  his 
own  as  to  the  cause  of  the  accident,  wholly 
different  from  any  that  had  been  snRgested 
by  either  of  the  parties,  and  submitted  It 
to  the  Jury  to  be  passed  upon  by  them,  as 
the  governing  question  in  the  case,  as  will 
appear  from  the  following  extract  from  the 
charge:  "The  arguments  of  counsel  through 
the  case  seem  to  have  been,  and  that  may 
be  your  view,  that  it  was  either  the  fault  of 
the  stone  masons  or  the  iron  men.  It  is  fo: 
you  to  say,  but  there  is  in  my  view — I  at 
any  rate  call  your  attention  to  the  third  view 
I  have  of  the  case  which  will  be  for  your 
determination,  and  that  is  that  the  stone 
masons  or  stone  setters  built  their  wall  ac- 
cording to  the  specifications,  according  to 
the  contract,  but  that  the  trusses  were  plac- 
ed upon  the  wall  when  the  mortar  was  not 
dry,  and  that  as  a  result  of  that  the  pilaster 
buckled  and  bulged  perhaps,  or,  at  any  rate, 
part  of  It  gave  way  and  slid  off."  At  the 
conclusion  of  the  charge,  counsel  for  defend- 
ant, having  excepted  to  the  submission  of 
the  question  whether  the  defendant  had  been 
careful  to  see  that  the  pilaster  was  strong 
enough  to  bear  the  weight  of  the  truss,  the 
court  thereupon  gave  further  instructions  as 
follows:  "On  that  point,  counsel  having 
called  my  attention  to  it,  the  real  question 
Is  whether  the  mortar  was  dry  when  the 
trusses  were  put  on  the  pilaster,  and,  if 
not,  who  was  responsible  for  that."  The 
theory  here  presented  is  that  the  wall  fell 
under  its  burden  because  it  was  unseasoned; 
the  mortar  not  having  had  time  to  dry.  It 
may  be  that  this  theory  was  the  correct  one; 
but  where  was  the  evidence  in  the  case  to 
support  It?  Not  a  single  witness  testified 
that  the  wall  was  unsensoncd.  or  that  the 


mortar  was  not  dry.  But  two  witnesses  tes- 
tified to  the  condition  of  the  mortar,  and  the 
only  inference  that  can  possibly  be  derived 
from  their  testimony  Is  that  the  mortar  was 
dry,  but  without  binding  strength  because 
not  properly  prepared.  Any  finding  by  the 
Jury  on  the  question  submitted  would  nec- 
essarily be  pure  and  simple  speculation.  The 
instructions  of  the  court  with  regard  to  this 
feature  of  the  case  are  assigned  for  error 
in  the  fourth,  fifth,  and  sixth  specifications, 
and  these  assignments  are  sustained. 

The  Jury  having  found  for  plaintiff,  a  mo- 
tion for  Judgment  non  obstante  followed. 
One  of  the  reasons  urged  In  support  of  the 
motion  was  that  the  wall  had  been  built  by 
an  Independent  subcontractor;  that  no  lia- 
bility, therefore,  attached  to  the  defendant 
This  point  assumes  as  a  fact  what  was 
found  not  to  be  a  fact  by  the  Jury.  The 
court  was  asked  to  instruct  the  Jury  that 
the  wall  had  been  built  by  an  independent 
subcontractor.  This  instruction  was  refused 
very  properly,  because  the  evidence  relied  up- 
on to  establish  such  fact  was  wholly  in  pa- 
rol, and  this  circumstance  drew  the  question 
to  the  Jury  necessarily,  notwithstanding  the 
fact  that  the  testimony  In  regard  to  it  was 
uncontradicted.  The  court  could  go  no  fur- 
ther in  this  direction  than  to  say  to  the  Jury 
— and  this  should  have  been  said — that,  if 
they  believed  the  testimony  of  plaintiffs  wit- 
nesses, then  the  party  who  had  built  the 
walls  was  an  independent  subcoutractor 
within  the  meaning  of  that  term  as  defined 
by  the  court  The  credibility  of  the  wit- 
nesses was  for  the  Jnr^. 

Upon  the  review  we  have  made  of  the 
case,  it  sufficiently  appears  without  specify- 
ing further  that  the  case  required  a  submis- 
sion; not,  however,  for  a  choice  between 
conflicting  theories,  but  for  a  determination 
of  the  facts  in  issue  under  the  evidence  Id 
the  case. 

The  Judgment  is  reversed,  and  a  venire 
da  novo  awarded. 


(t24l>a.  tS3) 

KTJTZ  ▼.  NOLAN  (RHADINQ  TRUST  CO., 
Oamishee). 

(Supreme  Court  of  Pennsylvania.     March  29, 
1909.) 

1.  Tbusts  (8  151*)— Remedies  or  Cbeditorb— 
Duty  of  Tbusteb— Waivek  bt  Ceotui  Que 
Tbust. 

Error  in  the  isEuance  of  an  attachment  ex- 
ecution in  which  a  trustee  under  an  irreTOcable 
deed  of  trust  is  made  garnishee  before  the  ma- 
turity of  the  judgment  on  a  judgment  note  exe- 
cuted by  the  cestui  que  trust  cannot  be  waiv- 
ed by  the  cestui  que  trust,  and  the  trustee  there- 
by relieved  from  liability  in  failing  to  resist 
the  attachment  of  the  funds  in  its  pcssessioa 
under  the  illegal  process. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dee. 
Dig.  §  I.")!.*! 
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2.  Tbubtb  (1 151*)— Rkmkdixs  of  CBiDiroxB— 
Answer  of   Tbcsteb   in   Qabkishmert — 

StrFPlClEKCY. 

It  is  not  sufScient  for  a  trustee  nnder  an 
irrevocable  deed  of  trust  who  bas  been  made 
garnishee  in  an  attachment  execation  on  a 
Judgment  taken  on  a  Judgment  note  executed 
bj  the  cestui  que  trust  simply  to  demand  in 
his  answer  an  Inqniry  whether  the  Judgment 
and  execution  are  collusive,  but  the  facts  should 
be  stated,  and,  upon  them,  he  should  aver  that 
he  believes  that  the  conduct  of  the  Judgment 
creditor  and  cestui  que  trust  is  collusive. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  i  161.*] 

Appeal  from  Court  of  Common  Pleaa, 
Berks  County. 

Action  by  Ira  Q.  Kutz  against  Maria  L. 
Nolan,  in  which  action  the  Reading  Trust 
Company  was  summoned  as  garnishee.  From 
an  order  making  absolute  rule  for  Judgment 
against  the  garnishee,  defendant  appeals. 
Reversed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT.  POTTER,  and  STEWART,  JJ. 

Isaac  Hiester,  for  appellant  Joseph  B. 
Dickson  and  Ira  O.  Kutz,  for  appellee. 

MESTREZAT,  J.  Apparently  recognizing 
the  strength  of  man's  spendthrift  nature  and 
his  weakness  In  resisting  his  inclination  to 
dissipate  his  material  wealth,  this  court, 
more  than  three-quarters  of  a  century  ago, 
held  that  he  might  legally  protect  himself 
from  bis  own  improvidence  by  a  declaration 
of  trust  Every  day's  experience  confirms 
the  wisdom  as  well  as  the  necessity  of  this 
ruling  which  has  been  uniformly  adhered  to 
until  the  present  time.  Our  law  favors  such 
«  provision  for  the  protection  of  estates,  and 
has  constructed  no  Applan  Way  strewn  with 
roses  over  which  the  cestui  que  trust  and  a 
confederate  may  travel  in  defeating  it 

Maria  Louisa  Nolan,  whose  estate  is  the 
subject  of  this  contest,  executed  an  Irrevo- 
cable deed  of  trust  in  1904  "for  the  purpose," 
as  she  declares  therein,  "of  preserving  the 
property  and  estate  of  the  said  Maria  Louisa 
Nolan  for  her  proper  support  and  mainte- 
nance." The  trustee  was  the  Reading  Trust 
Company,  the  duration  of  the  trust  was  10 
years,  and  the  duties  of  the  trustee  were  to 
retain  the  securities,  and  collect  the  divi- 
dends, interest,  and  profits  accruing  thereon ; 
and,  after  deducting  therefrom  the  costs  In- 
cident to  the  execution  of  the  trust,  to  apply 
all  of  the  proceeds  in  monthly  Installments 
to  the  support  and  maintenance  of  the  cestui 
que  trust  The  estate  was  not  to  l>e  subject 
in  any  manner  to  the  control,  engagements, 
debts,  or  liabilities  of  the  cestui  que  trust 
She  was  authorized  during  the  continuance 
of  the  trust  to  dispose  of  the  estate  by  will, 
or.  If  she  died  Intestate  during  that  time, 
the  estate  was  to  vest  In  the  parties  entitled 
under  the  Intestate  laws  of  this  state.  This 
trust  was  valid  and  enforceable  against  every 
person  except  a  bona   fide  creditor  of  the 


cestui  que  trust  At  the  time  of  the  execa- 
tion of  the  deed.  It  appears  that  Miss  Nolau 
was  young  In  years,  but  of  mature  mind  and 
capable  of  fully  comprehending  the  effect  of 
her  action.  It  is  not  alleged  that  the  deed 
was  not  voluntary  or  was  procured  by  fraud, 
imposition,  or  duress.  In  less  than  five 
months  after  its  execution,  however,  she  ap- 
parently changed  her  views  as  to  the  pro- 
priety and  necessity  of  "preserving  the  prop- 
erty and  estate"  which  she  had  placed  in 
trust  and  made  a  demand  of  the  trustee  that 
it  redeliver  a  portion  of  the  estate  to  her. 
The  trust  t>elng  in  terms  Irrevocable,  the 
trustee,  conscious  of  its  duty  in  the  prem- 
ises, declined  to  accede  to  the  wishes  of  the 
cestui  que  trust,  and  continued  to  retain 
possession  of  the  estate  and  to  exercise  its 
duties  In  conformity  with  the  trust  deed. 
The  next  attempt  by  the  discontented  cestui 
que  trust  to  defeat  the  trust  was  made  In 
1907,  when  she  confessed  a  Judgment  for 
$1,000,  payable  in  one  day  after  date  to  her 
brother,  who  was  without  property  or  means. 
The  Judgment  was  entered  about  two  montlis 
after  the  note  was  given,  and  an  attachment 
execution  was  issued  thereon,  and  the  Read- 
ing Trust  Company,  the  trustee,  was  made 
garnishee.  The  answer  of  the  garnishee 
averred  that  the  proceeding  was  a  collusive 
attempt  to  defeat  the  trust,  and  the  court  re- 
fused Judgment  against  the  garnishee  as  to 
the  corpus  of  the  estate  and  sent  the  case  to 
a  Jury.  The  next  attack  on  the  trust  by  the 
cestui  que  trust  was  the  present  proceeding. 
On  July  23,  1908,  she  gave  a  Judgment  note 
for  $2,000  payable  one  day  after  date  to  Ira 
G.  Kutz,  the  plaintiff,  a  member  of  the  Read- 
ing bar  and  presumably  competent  to  ascer- 
tain prior  to  making  the  loan  the  source  from 
which  the  note  must  be  paid.  Manifestly 
the  motive  Inducing  the  payee  to  make  the 
loan  was  not  to  procure  an  investment  or  the 
Interest  which  would  accrue  thereon.  Neither 
could  the  loan  have  been  prompted  by  a  de- 
sire on  the  part  of  the  creditor  to  secure  the 
attorney's  commissions  for  coUertlon,  because 
their  recovery  is  simply  to  reimburse  the 
plaintiff  for  wbat  he  was  compelled  to  pay 
his  attorney.  McAllister's  Appeal,  59  Pa. 
204.  Mr.  Kutz  entered  Judgment  the  day 
after  the  note  was  given  and  before  its  ma- 
turity, and  Issued  thereon  an  attachment  exe- 
cution In  which  the  Reading  Trust  Company 
was  made  garnishee.  Upon  the  facts  set  up 
In  Its  answer  the  garnishee  alleged  that  the 
proceeding  was  collusive  and  ipscltuted  with 
an  Intent  to  defeat  the  trust;  also,  that  the 
attachment  was  prematurely  Issued.  The 
court  below  held  that  the  answer  did  not 
show  facts  disclosing  collusion,  apparently 
thinking  that  If  the  plaintiff  gave  a  consider- 
ation his  intention  In  taking  the  note,  though 
to  defeat  the  trust,  was  immaterial.  We  need 
not  and  do  not  now  rule  this  question,  as  it 
is  unnecessary  In  view  of  the  fact  that  Judg- 
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inent  Bhonld  have  been  refused  becaase  of 
Uie  premature  issuance  of  the  attactimeot. 

It  Is  conceded  that  the  attachment  ezecn- 
tlon  was  Issued  before  the  maturity  of  the 


without  authority  to  revoke  the  trust  either 
dire«  tly  or  by  consenting  to  an  act  which  will 
indirectly  defeat  It  The  Issuing  of  the  at- 
tachment before  the  maturity  of  the  Judg- 


Judgment;   but  the  learned  court  below  held  ment  was  manifestly  irregular  and  without 

that  this  was  simply  an  irregularity,  and  authority  of  law,  and  the  cestui  que  trust 

could  be  waived  by  the  acquiescence  of  the  i  cannot  waive  such  irregularity  and  thereby 

defendant    In  this  there  is  reversible  error.  I  relieve  the  trustee  from  liability  in  failing  to 
In  this  position  the  court  falls  to  dlscriml- '  resist  the  attachment  of  the  funds  in  bis  pos- 

nate  between  the  rights  and  duties  of  au  ordl-  session  under  the  illegal  process.    There  are 

nary  garnishee  in  an  attachment  execution  other  interests  tban  those  of  the  cestui  que 

and  those  of  a  garnishee  who' Is  a  trustee  trust  In  the  fund  attached  which  are  affected 

under  an  irrevocable  deed  of  trust.    Even  In  by  enforcement  of  the  attachment  execution, 

the  case  of  an  ordinary  garnishee,  if  he  wish-  and  it  Is  the  duty  of  the  trustee  to  protect 

es  to  relieve  himself  of  liability  for  the  funds  those  interests  and  not  permit  them  to  suffer 

attached  In  his  bands,  he  must  act  in  good  by  reason  of  any  action  of  the  cestui  que 

faith  to  the  debtor,  and,  by  using  tbe  Infor-  trust.    The  learned  judge  erred  in  holding 

matlon  in  his  possession,  contest  every  Inch  that  the  premature  Issuance  of  tbe  attach- 

of  ground  to  prevent  a  recovery  of  Judgment  ment  execution  was  au  irregularity  which 

by  the   attaching  creditor.     Scottish   Bite.,  could  be  waived  by  the  defendant, 

etc..  Aid  Ass'n  v.  Union  Trust  Co.,  195  Pa.  49,  It  may  be,  as  suggested  by  the  appellee, 

45  AtL  651.    Be  must  see  that  tbe  proceed-  that  the  answer  of  the  trustee  does  not  suffi- 

ings   are   regular,   and   that   the  judgment  ciently  aver  the  facts  upon  which  It  relied  to 

against  him  has  been  regularly  and  dnly  ob-  show  collusion  between  the  plaintiff  and  the 

tained.  defendant.    It  Is  not  sufDclent  in  an  answer 

A  garnishee  who  is  a  trustee  under  a  valid  simply  to  demand  an  inquiry  whether  the 

deed  of  trust  is  not  a  mere  stakeholder,  nor  judgment  and  execution  are  a  collusive  pro- 

simply  a  debtor  or  one  who  has  in  his  posses-  ceedlng.     The  facts  should  be  stated,  and 

slon  the  property 'of  the  defendant.    He  has  upon  them  the  respondent  should  aver  that 

possession  of  the  property  by  virtue  of  his  le-  he  believes  that  tbe  conduct  of  the  parties  is 

gal  title  thereto.    He  is  charged  with  active  collusive.    It  is  then  the  duty  of  the  court 

duties  with  regard  to  it  and  Is  responsible  without  the  request  of  the  garnishee,  if  the 

not  only  to  the  defendant  but  to  tbe  other  facts  averred  be  sufficient  to  have  tbe  ques- 

beneficlarles  named  In  the  deed  of  trust    It  is  tlon  of  collusion  determined  by  a  jury.    If 

therefore  incumbent  upon  him  to  preserve  this  question  of  pleadlog  should  become  im- 

and  protect  the  property  for  all  the  bene-  portant,  the  answer  of  tbe  defendant  can  be 

flciarles,  and  to  administer  it  strictly  in  com-  amended,  so  as  to  meet  the  objection  suggest- 

pllance  with  the  terms  of  the  trust    Falling  ed  by  the  appellee. 

to  perform  this  duty,  be  is  liable  for  any  in- ,     Tbe  judgment  of  the  court  below  is  re- 
jury  sustained  by  any  person  beneficially  in- '  versed  with  a  procedendo, 

terested.    The  cestui  que  trust  cannot  revoke  ____ 

the  trust  nor  withdraw  the  estate  from  the  ' 

hands  of  the  trustee  contrary  to  the  provl-  (224  Pa.  si6) 

sions  of  bis  deed.    A  bona  fide  creditor  of  tbe  hALEJT   et   al.   v.    AMERICAN    AGRICUL- 

cestul  que  trust  enforcing  payment  of  a  valid  TUBAL  CHEMICAL  CO. 

Ky"m"en^f\?s'•K*^utlrhetronly^(«»P-•  Oo"-*  •MS§r^«"-     ^^^  ^ 

i°rp:i%^h7re^rorTpr;;eS'in^;S^ra';;  \t^^^^^  736.,-Ass.a^^ 

and  legal  way  to  enforce  his  claim  against  {         An  assignment  of  error  raisiDg  three  sep- 

the  estate,  he  is  liable  to  the  interested  par-    arate  questions  is  In  violation  of  rule  29. 

ties  who  have  been  Injured  by  bis  negligent'  „[Ed.  Note.-Por  other  cases^see  Appearand 

conduct    The  failure  of  the  trustee  In  this   §™/y  C«*-  »-P-  ««  3028,  3029;    Dec.  Dig.  J 

respect  subjects  him  to  the  same  consequen-   ^  ^^^^^  ^^^  ^^^^        237*)-PaEswTA. 

ces  as  if  he  permit  the  estate  to  be  dissipated      xion  and  Rksebvation  of  Grounds  of  Bb- 

or  lost  in  any  other  Illegal  way  or  by  any       view— Request  fob  Instbuctionb. 

other  illegal  means.    Nor  will  the  consent  or    ,       An  assignment  that  the  court  erred  In  not 

<i«inl«i(.«.n«.  nt  th«  oonhif  nno  trnut  ftr  rtp-    instTOctlnB  the  jury  to  find   for  appellants  Is 

acquiescence  of  the  cestui  que  trust  or  ae-    ^,^    ^^^^  „„  request  was  made  for  binding 

fendant  in  the  judgment  relieve  the  trustee    instructions  for  appellants. 

from  the  performance  of  his  duty  to  protect       [Ed.  Note.— For  other  caste,  see  Appeal  and 

the  trust  estate  against  the  irregular  or  ille-   Error,  Dec.  Dig.  !  237.*] 

gal  acts  of  an  execution  creditor.    The  cestui   8.  Appeal  and  Erbob  (J  730*)— Assignments 

que  trust  In  this  case  has  no  Interest  in  or  j     ^'r^"""?!;^*^"^^- .  ,      , 

„_. , J..  _  i_  _i  _„4.„i«    „ t  A.^  _„  The  portion  of  the  charge  asmgned  as  error 

control  over  the  trust  estate,  except  to  re-  I  ^ust  under  rule  30  be  quoted  totilem  verbis. 
celve  the  income  as  provided  in  the  deed,  and       fEd.  Note.— For  other  cases,  see  Appeal  and 
the  power  of  appointment  by  will.     She  is    Error,  Cent.  Dig.  {  3015;   Dec.  Dig.  {  730. •] 

•rcr  otber  cumi  see  mme  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs,  yyrj  to  aat4,  &  Reporter  ladexM 
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4.  Appeal  and   Ebbob   (J  238*)— Pbesenta- 

TION  AND  RESEBVATION  OF  GBOHNDS  OF  RE- 
VIEW— Request  fob  Bj^stdino  Instbuctions. 
Under  Act  April  22,  1905  (P.  L.  286),  con- 
ditioning a  judgment  non  obstante  veredicto 
upon  the  presentation,  before  verdict,  of  a  point 
requesting  binding  instructions,  error  cannot 
be  predicated  upon  a  refusal  to  enter  judgment 
non  obstante  veredicto,  where  no  point  request- 
ing binding  instructions  was  submitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  238.*] 

5.  Whabves   (I   9*)— Leases— CoNSTBucTioN. 

Land  abutting  on  a  navigable  river  was 
described  in  a  lease  thereof  as  coterminous  witli 
a  pier  constructed  thereon,  "and  as  extending 
into  the  river  to  low-water  line.  ITiere  was  in 
the  lease  a  grant  of  other  wharf  property  ex- 
tending into  the  river  from  the  previously  de- 
scribed premises  from  the  low  water  line  to 
the  pier  headline,  together  with  all  water  rights 
appurtenant  thereto.  Held,  that  the  tenant 
could  not  be  compelled  to  pay  the  cost  of  clean- 
ing the  adjoining  basin  between  the  piers  leas- 
ed required  by  law  to  b«  paid  by  the  owner  of 
the  pier. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Dec  Dig.  i  9.»] 

Appeal  from  Court  of  Oommon  Pleas,  Phil- 
adelphia County. 

Action  by  Rose  Haley  and  others,  exec- 
utors of  the  will  of  Adam  W.  Louth,  deceas- 
ed, against  the  American  Agricultural  Chem- 
ical Company.  Judgment  for  defendtmt,  and 
plaintiffs  appeal.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  BLKIN, 
and  STEWART.  JJ. 

D.  Webster  Dougherty,  for  appellants.  B. 
Stuart  Smith,  and  Charles  E.  Morgan,  for 
appellee. 

POTTEB,  J.  Upon  the  trial  of  this  case 
the  court  below  gave  binding  Instructions  in 
favor  of  the  defendant,  and  subsequently  re- 
fused to  enter  Judgment  non  obstante  vere- 
dicto in  favor  of  plaintiffs,  but  did  enter 
Judgment  on  the  verdict  in  favor  of  the 
defendant. 

Plaintiffs  have  appealed,  and  their  coun- 
sel has  specified  error  in  what  was  apparent- 
ly intended  as  three  assignments,  but  the 
form  in  which  they  are  stated  is  that  of  a 
single  assignment,  raising  three  separate 
questions,  and  this  Is  a  violation  of  rule  29. 
But,  if  we  overlook  this,  and  consider  the 
specifications  as  separate  and  distinct  as- 
signments, we  find  that  the  first  one,  in 
which  complaint  is  made  that  the  court  erred 
in  not  instructing  the  Jury  to  find  for  the 
plaintiffs,  is  bad,  for  the  reason  that  the  rec- 
ord shows  that  no  request  was  made  for 
binding  instructions  in  favor  of  plaintiffs. 
As  to  the  second  specification.  In  which  It 
is  alleged  that  the  trial  Judge  erred  in  in- 
structing the  Jury  to  find  for  the  defendant, 
this  assignment  Is  in  disregard  of  the  re- 
quirements of  rule  30,  in  that  it  does  not 
quote  the  portion  of  the  charge  assigned  for 
error  totldem  verbis.  The  third  particular  In 
which  error  Is  alleged  upon  the  part  of  the 


court  below  is  in  not  entering  Judgment  fot 
the  plaintiffs  non  obstante  veredicto.  But 
the  trial  judge  cannot  be  convicted  of  er- 
ror in  this  respect,  for  the  reason  that  coun- 
sel for  plaintiffs  submitted  no  point  at  the 
trial  requesting  binding  instructions  in  their 
favor.  And  under  the  act  of  April  22,  1903 
(P.  L.  286),  the  authority  to  ask  for  such 
Judgment  upon  the  whole  record  is  condi-' 
tloned  upon  the  presentation,  before  verdict, 
of  a  i)oint  requesting  binding  Instructions. 
See  opinion  of  Rice,  P.  J.,  in  Philadelphia  ▼. 
Bilyeu,  36  Pa.  Super.  Ct.  562.  This  appeal, 
therefore,  presents  no  valid  assignment  of 
error. 

The  question  here  presented  Is  precisely 
the  same  as  that  considered  and  decided  by 
this  court  on  the  former  appeal  of  this  case 
at  217  Pa.  354,  856,  66  Atl.  539.  As  our 
Brother  Stewart  there  said:  "The  rights  of 
the  parties  depend  upon  a  proper  construc- 
tion of  the  lease  which  gives  rise  to  the  con- 
troversy." Nothing  else  is  Involved  at  the 
present  time.  It  was  clearly  pointed  oat  in 
the  former  opinion  that  the  leased  prem- 
ises consisted  only  of  the  pier,  with  the 
buildings  thereon.  The  dock  or  basin  of 
water  between  the  piers  or  surrounding 
them  is  part  of  the  navigable  river,  a  pub- 
lic highway,  and  could  not  be  made  the  sub- 
ject of  a  lease.  It  is  used  merely  for  the 
reception  of  vessels  while  loading  and  un- 
loading. The  obligation  to  keep  in  order, 
as  an  aid  to  navigation,  that  portion  of  the 
highway  adjoining  the  pier,  may,  of  course, 
be  imposed  upota  the  owner  of  the  pier.  As 
was  said  before:  "It  is  in  part  the  price 
he  pays  for  the  privilege  of  constructing 
and  maintaining  his  pier  upon  the  public 
domain;  and  It  is  in  the  nature  of  a  charge 
upon  the  property,  which  a  lessee  can  be 
required  to  meet  only  as  he  has  expressly 
so  covenanted."  No  stipulation  that  the  les- 
see should  bear  the  burden  of  keeping  In 
good  order  the  portion  of  the  highway  ad- 
joining the  pier  is  to  be  found  In  the  lease 
which  Is  the  subject  of  this  controversy.  A 
covenant  to  keep  in  repair  a  leased  dwell- 
ing house  would  not  be  construed  to  mean 
that  the  tenant  should  repair  or  repave  the 
street,  the  public  highway  In  front  of  the 
property.  Tet  that  is  In  substance  the  con- 
struction which  appellants  are  here  asking 
to  have  applied  to  the  lease  of  these  prem- 
ises. 

The  specifications  of  error  are  dismissed, 
and  the  Judgment  is  affirmed. 

(224  Pa.  KT) 

UNION  SAFE  DEPOSIT  BANK  OF  POTTS- 
VILLB  V.  NICHTER  et  al. 

(Supreme  Court  of  Pennsylvania.     March  29, 
1909.) 

1.  JDDQMENT    (I    153*)  —  OPEWINO  —  SXTPPLK- 

HENTAi.  Affidavit  or  Defense. 

Where,  before  judgment  is  actually  enter- 
ed on  an  order  allowing  judgment  to  be  entered 
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for  want  of  a  8u£Scient  affidavit  of  defense,  ap- 
plication is  made  for  leave  to  file  a  supplemen- 
tal affidavit  of  defense,  and  subsequently  judg- 
ment is  entered,  it  may  be  opened,  and  the  sup- 
plemental affidavit  permitted  to  be  filed. 

[Ed.  Note.— For  other  casea,  see  Judgment, 
Dec  Dig.  S  15S.»] 

2.  iNDEUNirr  ($  9*)— CONSTEUCTIOH  AND  Op- 
ERATI0I7    OF    CONTBACT. 

A  bank,  holder  of  a  mortgage  given  as 
collateral  security  for  a  loan,  bought  in  the  real 
estate  mortgaged  at  a  bankruptcy  sale,  and 
thereafter  defendants  purchased  the  real  estate 
from  the  bank,  giving  a  bond  conditioned  to  in- 
demnify it  against  any  loaa  by  reason  of  the 
mortgage,  interest  and  costs  not  being  paid  in 
full  upon  distribution  by  the  referee  in  bank- 
ruptcy, or  to  cause  to  be  paid  to  the  bank,  the 
difference  between  the  mortgage  debt,  with  in- 
terest, until  the  same  was  paid  and  the  amount 
awarded  to  it  upon  such  distribution.  The 
bank  was  awarded  by  the  referee  in  bankruptcy 
the  full  amount  of  the  debt,  with  interest  to 
the  sale.  Held,  that  the  condition  of  the  indem- 
nity bond  was  complied  with,  and  that  the 
liability  thereon  did  not  extend  to  interest  from 
the  safe  to  the  time  of  distribution  by  the  ref- 
eree in  bankruptcy. 

[£}d.  Note.— For  other  cases,  see  Indemnity, 
Dee.  Dig.  S  ».*] 

Appeal  from  Ck>iirt  of  Common  Pleas, 
Schuylkill  County. 

Action  by  the  Union  Safe  Deposit  Bank  of 
PottsrlUe,  to  the  use  of  Charles  Meyers, 
against  J.  H.  Nlchter  and  others.  From  an 
order  discharging  rule  for  judgment  for  want 
of  a  Bu£9clent  affidavit  of  defense,  plaintlfl! 
appeals.    Affirmed. 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

C.  E.  Berger  and  C.  E.  Breckons,  for  ap- 
pellant. James  B.  Rellly  and  D.  J.  Fergu- 
son, for  appellees. 

MESTREZAT,  J.  The  learned  judge  was 
clearly  right  In  opening  the  judgment  en- 
tered June  29,  1908,  and  permitting  the  de-' 
fendants  to  file  the  supplemental  affidavit  of 
defense.  No  judgment  had  been  entered  on 
the  order  of  the  court  when  the  applicntlon 
wag  made  for  leave  to  file  the  supplemental 
affidavit,  and  therefore  the  matter  was  with- 
in the  power  of  the  court,  and  the  affidavit 
subsequently  filed  shows  that  the  power  was 
properly  exercised.  The  facts  averred  in  the 
supplemental  affidavit  were  sufficient  to  pre- 
vent a  summary  judgment.  The  Union  Safe 
Deposit  Bank,  the  legal  plaintiff,  purchased 
certain  real  estate  of  the  Miner's  Brewing 
Company  in  Schuylkill  county  at  the  sale  of 
a  trustee  in  bankruptcy.  The  purchaser  held 
a  mortgage  against  the  property  the  lien  of 
whl(^  was  discharged  by  the  sale.  The  de- 
fendants purchased  the  property  from  the 
Union  Safe  Deposit  Tiniik,  and  In  addition  to 
the  sum  paid  therefor  "agreed  to  protect  and 
Indemnify  the  said  Union  Safe  Deposit  Bank 
from  any  loss  which  may  result  by  reason 
of  the  said  mortgage  not  being  paid  in  full 
out  of  the  proceeds  of  said  sale  upon  dls- 
trlbntlon   thereof."     In    pursuance    of   this 


agreement  the  defendants  gave  to  the  bank 
an  indemnity  bond  the  condition  of  which 
was  that  the  defendants  "shall  indemnify 
and  shall  save  and  keep  free  the  said  Union 
Safe  Deposit  Bank  from  any  loss  or  damage 
by  reason  of  said  mortgage  debt,  interest, 
and  costs  not  being  paid  in  full  out  of  the 
proceeds  of  said  sale  upon  distribution  there- 
of by  the  referee  in  bankruptcy  having  juris- 
diction of  the  same,  or  shall  pay  or  cause 
to  be  paid  to  said  Union  Safe  Deposit  Bank 
the  difference  between  the  said  mortgage 
debt  with  interest  on  the  same  until  the  same 
is  paid,  together  with  costs,  and  the  amount 
awarded  to  said  mortgage  upon  distribution 
as  aforesaid."  The  bank  was  awarded  by 
the  referee  in  bankruptcy  out  of  the  proceeds 
of  the  sale  of  the  bankrupt's  property  the 
debt  in  full  of  the  mortgage,  with  interest 
thereon  to  October  14,  1905,  the  day  of  the 
sale. 

Tliia  action  of  assumpsit  was  brought  on 
the  indemnity  bond  to  recover  $3,985.28,  the 
Interest  due  on  the  amount  awarded  the 
bank  by  the  bankrupt  court  from  October  14, 
1905,  the  date  of  the  award,  to  March  13, 
1908,  the  date  of  the  actual  distribution  and 
payment  of  the  amount  received  by  the  bank. 
It  is  contended  by  the  plaintiff  that  its  claim 
is  covered  by  the  language  of  the  condition  of 
the  indemnity  bond  and  that  the  obligation 
was  given  for  the  express  purpose  of  pro- 
tecting It  against  the  loss  which  It  anticipat- 
ed and  which  occurred  by  reason  of  the  de- 
lay in  the  distribution  of  the  proceeds  of  the 
sale  of  the  bankrupt's  property. 

The  supplemental  affidavit  sets  up.  Inter 
alia,  the  defense  that  the  mortgage  was  given 
as  collateral  security  for  a  loan  made  by  the 
bank  to  Meyers,  the  use  plaintiff,  and  was  so 
held  by  the  bank  at  the  time  of  the  sale  of 
the  bankrupt's  real  estate;  that  the  bank 
has  been  paid  all  Interest  due  It  by  Meyers 
on  the  loan  for  which  the  mortgage  was  held 
as  collateral  security ;  and  that  it  "has  not 
sustained  or  suffered  any  loss  or  damage  by 
reason  of  said  mortgage  •  •  •  not  being 
paid  in  full,  with  interest  and  costs  lawfully 
due  therbon,  out  of  the  proceeds  of  said  sale, 
as  stipulated  in  said  bond." 

This  brief  recital  of  the  facts  discloses  a 
complete  defense  to  the  plaintif's  claim.  If 
Meyers  has  paid  the  bank's  claim  in  full, 
there  is  no  ground  whatever  for  its  conten- 
tion that  it  Is  entitled  to  recover  on  the  bond 
the  amount  of  its  claim  unpaid  by  the  ref- 
eree in  bankruptcy  because  the  bond  provides 
that  it  shall  be  paid  "the  difference  between 
the  said  mortgage  debt  with  interest  on  the 
same  until  the  same  is  paid,  together  with 
costs,  and  the  amoimt  awarded  to  said  morti- 
gage  upon  distribution."  How  this  part  of 
the  obligation  might  be  construed  If  stand- 
ing alone  and  uncontrolled  by  the  other  parts 
of  the  obligation  we  need  not  determine.  In 
ascertaining  the  liability  of  the  defendants 
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on  the  bond  In  suit,  we  mnBt,  however,  in- 
terpret the  Instrument  so  as  to  effectuate  the 
intention  of  the  parties.  We  are  therefore 
required  to  consider  the  whole  Inatrument,  in 
eluding  the  recitals,  In  order  to  determine 
the  extent  of  the  condition  of  the  bond.  The 
bond  Itself  clearly  discloses  its  purpose  and 
the  extent  of  the  liability  Imposed  upon  the 
obligors.  We  have  given  some  of  the  recitals 
as  a  part  of  the  facts  of  the  case.  The  mani- 
fest  purpose  of  the  Instrument  was  to  pro- 
tect the  bank  against  loss  on  its  mortgage, 
held  as  collateral  security  for  a  loan  to  Mey- 
ers. This  Is  distinctly  averred  in  the  bond, 
wherein  It  Is  recited  that  the  obligors  "have 
agreed  to  protect  and  Indemnify  the  said  Un- 
ion Safe  Deposit  Bank  from  any  loss  which 
may  result  by  reason  of  the  said  mortgage 
not  being  paid  in  full  out  of  the  proceeds  of 
said  sale  upon  distribution  thereof."  The 
purpose  of  the  condition  of  the  bond  was  to 
provide  against  such  loss,  and  not  against 
a  liability  over  and  beyond  it  The  bank  b:  < 
no  reason  to  impose  a  greater  liability  on  the 
obligors,  and  they  clearly  Intended  to  as- 
sume no  greater  resijonslbiuty.  The  alterna- 
tive clause  of  the  condition  of  the  bond,  re- 
lied on  to  Impose  liability,  was  simply  a  dif- 
ferent expression  than  the  prior  one,  but  it 
was  intended  for  the  same  purpose,  which 
was  to  protect  the  bank  against  loss  on  the 
Meyers  claim  secured  by  the  mortgage. 
There  can  be  no  valid  reason  why  this  clause 
of  the  condition  bf  the  bond  should  Impose  a 
different  obligation  on  the  obligors  than  In- 
demnity for  loss  sustained  by  the  bank  by 
reason  of  its  failure  to  receive  the  full 
amount  of  the  claim  secured  by  the  mortgage. 
The  recitals  in  the  bond  disclose  no  liability 
or  an  intention  to  assume  any  other  obliga- 
tion than  the  protection  of  the  bank  against 
loss  on  Its  mortgage.  On  the  other  band,  the 
intention  to  afford  such  protection  Is  clearly 
shown  by  the  instrument  Itself. 

We  must  accept  the  averments  as  verity, 
and  they  set  up  a  complete  defense  to  the 
action.  The  affidavit  alleges  that  the  mort- 
gage was  held  as  collateral  security  for  a 
loan  to  Meyers.  He  was,  therefore,  the  prin- 
cipal debtor  of  the  bank  and  required  to  pay 
the  amount  of  the  loan.  When  he  paid  the 
loan,  Including  the  Interest  for  which  this 
suit  was  brought,  his  obligation  to  the  bank 
was  met  aud  he  was  no  longer  its  debtor. 
The  debt  having  been  satisfied  in  full,  there 
was  no  longer  any  liability  on  the  mortgage 
given  as  collateral  security  to  secure  Its  pay- 
ment When  the  Meyers  debt  had  been 
satisfied,  the  condition  of  the  Indemnity  bond 
was  compiled  with,  and  the  liability  of  the 
obligors  was  at  an  end.  The  assignment  of 
the  bond  to  Meyers  by  the  bank  would  not 
revive  the  obligation  or  impose  a  further  lia- 
bility upon  the  defendants.  The  obligation 
indemnified  the  Union  Safe  Deposit  Bank 
'  "'tt  Meyers  against  loss  on  the  mortgage 


Hence,  when  the  claim  for  which  the  mort- 
gage was  held  as  collateral  had  been  satis- 
fled  in  full,  the  condition  of  the  bond  was 
complied  with  and  the  bank  coQld  not  create 
a  liability  in  favor  of  Meyers  by  assigning 
the  bond  to  him. 

The  assignments  of  error  are  overruled, 
and  the  order  is  adlrmed. 

O06  M&  (1) 

STATB,  on  Inl  of  HAlkfLIN,  Atty.  Oen^  ▼. 
BUTLEB. 

(Supreme  Jndicial  Court  of  Maine.     Jan.  6L 
1909.) 

L  CONSTTTUnOITAL    LAW    (i    60*)— Leoisl*.- 

TIVK    Poweb^Delkoation. 

The  entire  leginlatlve  power  of  the  state 
is  by  the  Constitution  vested  ezclnslvely  In  the 
Legislattiie,  and  no  part  of  that  power  can  be 
transferred  or  delegated  by  the  Legislature  to 
either  of  the  other  departments  of  the  govem- 
qient. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ((  89-107;  Dec.  Dig.  | 
00.*] 

2.  OmcEBB  ({  3*)— FowEB  TO  Cbkatb  Omcm 

— Lboislatubb. 

Only  the  Lieeislature  can  establish  %  pub- 
lic oflSce  (other  than  a  constitutional  office)  as 
an  Instnimentality  of  govprnment.  Whether 
the  establishment  of  sucE  office  Is  necessary  or 
expedient,  its  duties,  its  powers,  its  beginning, 
its  duration.  Its  tenure,  are  all  questions  for 
the  Legislature  to  determine  and  be  res^naible 
to  the  people  for  their  correct  determination. 

[Ed.  Note.— For  other  cases,  see  Officeia,  Dec. 
Dig.  t  3.*] 

3.  Officebs  (I  8*)— PowiB  TO  CuATB  Omcm 

— Leqislatube. 

An  office  of  special  attorney  for  the  state 
in  any  county  to  have  full  charge  and  control 
of  all  prosecutiona  in  the  county  relating  to 
the  law  against  the  manufacture  and  sale  of 
intoxicating  liquors  would  be  a  prblic  office  with 
governmental  functions,  'and  could  be  establish- 
ed only  by  the  Liegislature. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  {  3.*] 

4.  Officebs  (S  3*)— Foweb  to  (3beat>  Oftick 
— govebnob. 

Section  8,  c.  92,  p.  95,  Pub.  Laws  190S, 
enacting  that  "the  Qovemor  may.  after  notice 
to  and  opportunity  for  the  attorney  for  the  state 
for  any  county  to  show  cause  why  the  same 
should  not  be  done,  create  the  office  of  special 
attorney  for  the  state  in  such  county  and  ap- 
point an  attorney  to  perform  the  duties  there- 
of." is  unconstitutional  and  without  any  force 
of  law  for  the  reason  that  the  creation  of  the 
office  is  left  to  the  discretion  of  the  Governor, 
contrary  to  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dee. 
Dig.  S  3.*] 

5.  CoNSTiTUTiONAi.  LAW  (8  88*)— Valimtt  or 

STATDTE— CONBTBUCTION. 

While  an  act  of  the  Legislature  shonld  not 
be  held  unconstitutional  except  in  cases  where 
the  conflict  between  the  legislatiTe  act  and  the 
Constitution  is  clear  and  irreconcilable  by  any 
reasonable  interpretation,  yet  when  there  is 
such  a  conflict  as  in  this  case,  the  court  most 
declare  the  act  void,  for  the  duty  of  the  court 
to  maintain  the  Constitution  as  the  fundamental 
law  of  the  state  is  imperative  and  unceasing. 
[Ed.  Note.— For  other  cases,  see  Constitunon- 
al  Law,  Cent  Dig.  {  36;   Dec.  Dig.  i  3a*] 

(Official.) 
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R^ort  from  Bnpreme  Judicial  Court,  Som- 
erset Connty. 

Information,  In  the  natare  of  quo  war- 
ranto, by  Hannibal  E.  Hamlin,  Attorney  Gen- 
eral, In  the  name  of  the  state,  but  at  the 
relation  of  Thomas  J.  Young,  county  attor- 
ney for  Somerset  connty,  against  Amos  K. 
Butler.  Case  reported  to  the  law  court  for 
determination.    Judgment  of  ouster. 

An  Information  in  the  nature  of  quo  war- 
ranto filed  by  Hannibal  E.  Hamlin  in  his 
capacity  as  Attorney  General  of  the  state 
for  and  In  the  name  of  the  state,  but  at  and 
by  the  relation  of  Thomas  J.  Young,  who 
was  county  attorney  for  the  county  of  Som- 
erset, against  the  defendant,  Amos  K.  Butler, 
who  had  been  appointed  "special  attorney 
for  the  state"  In  said  county,  to  act  In  all 
matters  relating  to  the  enforcement  of  the 
laws  agnlust  the  manufacture  and  sale  of 
Intoxicating  liquors,  and  was  acting  In  such 
matters. 

The  information  Is  as  follows: 

"fitate  of  Maine.    Somerset— -fM.: 

rro   the   Supreme  Judicial   Court,   or   any 

Justice  thereof: 
"State  of  Maine,  by  Information,  ▼.  Amos 
K.  Butler. 

"Be  It  remembered  that  on  the  twelfth  day 
of  Febrnar}',  A.  D.,  1908,  Hannibal  E.  Ham- 
lin, Attorney  General  of  the  state  of  Maine 
for  and  lu  the  name  of  the  state  of  Maine, 
but  at  and  by  the  relation  of  Thomas  J. 
Young  of  Solon,  Somerset  county,  state  of 
Maine,  comes  Into  court  and  files  this  in- 
formation against  Amos  K.  Butler  of  Skow- 
hegan,  Somerset  county,  state  of  Maine. 

"And  thereupon  the  said  Attorney  Gener- 
al informing  shows  and  gives  this  court  to 
understand  as  the  claim  of  said  relator,  as 
follows,  viz.: 

"(1)  That  said  Thomas  J.  Young,  the  re- 
lator, who  served  the  said  county  of  Somer- 
set as  Its  lawful  county  attorney  for  the 
two  successive  years  expiring  on  the  thirty- 
first  day  of  December,  A.  D.  1906,  was  at 
the  state  election  held  on  the  second  Monday 
of  September,  A.  D.  1906,  duly  and  legally 
elected  as  county  attorney  of  said  Somer- 
set county,  that  he  duly  qualified  as  county 
attorney  as  aforesaid  on  the  nineteenth  day 
of  November,  A.  D.  1006,  and  became  In  all 
respects  the  lawful  county  attorney  for  said 
Somerset  county  for  the  term  beginning  the 
first  day  of  January,  A.  D.  1907,  and  ex- 
piring on  the  thirty-first  day  of  December. 
1908;  that  be  duly  entered  upon  the  dis- 
charge of  his  duties  as  said  county  attorney 
on  the  first  day  of  January,  A.  D.  1907,  for 
his  said  present  term,  and  that  be  ever  since 
has  held,  and  now  holds,  the  office  of  said 
county  attorney  except  In  so  far  as  he  may 
have  been  ousted  In  the  performance  of  his 
duties  thereof  by  the  said  Amos  K.  But- 
ler as  hereinafter  set  forth. 

"(2)  That  since  said  Thomas  J.  Young  has 
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been  county  attorney,  as  aforesaid,  It  has 
been  and  still  Is  his  duty  as  such  official  to 
act  as  attorney  for  the  state  In  said  Somer- 
set county  In  all  cases  In  which  the  said 
state  or  county  Is  Interested.  Including  the 
violations  of  the  laws  of  said  state  against 
the  manufacture  and  sale  of  Intoxicating 
llquora 

"(3)  That  the  said  Amos  K.  Butler,  claim- 
ing to  act  as  'special  attorney  for  the  state 
of  Maine  In  the  county  of  Somerset'  under 
an  appointment  from  the  governor  of  tbia 
state  dated  the  fourth  day  of  January,  A. 
D.  190S  (the  validity  of  which  said  appoint- 
ment Is  at  the  Instance  of  said  relator  ques- 
tioned and  denied),  at  the  December  term 
of  the  Supreme  Judicial  Court  begun  and 
holden  at  Skowhegan  within  the  county  of 
Somerset  on  the  fourth  Tuesday  of  Decem- 
ber, 1907,  to  wit:  On  the  eighth  day  of  Jan- 
uary, A.  D.  1908,  at  said  Skowbegan,  did 
assume  and  exercise  and  from  thence  con- 
tinuously afterwards  to  the  time  of  the  ex- 
hibiting of  this  information  has  so  assumed 
and  exercised  and  still  does  exercise  with- 
out legal  authority  or  right,  the  office  of  the 
attorney  of  the  state  of  Maine  for  said 
county  of  Somerset,  to  wit,  the  said  office 
of  county  attorney  for  said  county  of  Som- 
erset In  that  he  then  and  there  assumed 
and  exercised  the  same  powers  vested  in  the 
said  Thomas  J.  Young  as  county  attorney 
for  said  county  of  Somerset  in  all  prose- 
cutions relating  to  the  law  against  the  manu- 
facture and  sale  of  Intoxicating  liquors,  and 
then  and  there  assumed  and  held  full  charge 
and  control  thereof,  and  now  exercises  said 
powers  and  has  and  holds  full  charge  and 
control  of  said  prosecutions  and  claims  the 
right  and  privilege  so  to  do,  and  that  he  the 
said  Butler  as  aforesaid  then  and  there  at 
said  term  of  said  court  conducted  the  prose- 
cution relating  to  the  law  against  the  manu- 
facture and  sale  of  intoxicating  liquors,  and 
then  and  there  bad  full  charge  and  control 
against  the  written  protest  and  objection 
thereto  then  and  there  filed  In  said  court  by 
said  relator,  the  said  Thomas  J.  Young,  as 
county  attorney  for  the  said  county  of  Som- 
erset aforesaid,  and  for  and  during  all  the 
time,  at  and  from  said  eighth  day  of  Janu- 
ary to  the  commencement  of  this  proceeding, 
has  there  claimed  and  still  does  there  claim 
without  legal  authority  or  right  whatsoever 
to  act  as  the  attorney  of  the  state  for  the 
county  of  Somerset  In  all  prosecutions  re- 
lating to  the  law  against  the  manufacture 
and  sale  of  Intoxicating  liquors  and  to  have, 
hold  and  exercise  full  charge  and  control 
thereof,  and  to  have,  use  and  enjoy  all  the 
liberties,  privileges  and  powers  belonging  and 
appertaining  to  said  county  attorney  for  said 
county  of  Somerset  In  all  prosecutions  re- 
lating to  the  law  against  the  manufacture 
and  sale  of  intoxicating  liquors,  which  said 
office,  liberties  and  powers  to  the  extent 
aforesaid,  he.  the  said  Amos  K.  Butler,  for 
and  during  the  time  at  and  from  said  eighth 


Digitized  by 


Uoogle 


73  ATLANTIC  RBPOBTEB. 


<¥* 


day  of  Janaarr  to  the  commencement  of  this 
proceeding  has  usurped  and  does  usurp,  pre- 
venting the  said  Thomas  J.  Young  from  per- 
forming all  the  duties  of  bis  said  office  as 
county  attorney  for  the  county  of  Somerset. 

"(4)  That  there  may  be,  therefore,  two  of- 
flcers  of  the  law,  claiming  the  same  rights 
and  powers  before  the  grand  Jury  for  the 
county  of  Somerset  and  In  tbe  courts  for 
said  county  of  Somerset. 

"(5)  That  the  Interests  of  the  state  require 
in  all  the  premises  that  the  title  of  said 
Amos  K.  Butler  as  'special  attorney  for  tbe 
state  of  Maine  In  the  county  of  Somerset'  as 
aforesaid  shall  be  fully  passed  upon  and  de- 
termined by  proper  tribunal  under  the  laws 
of  the  land. 

"Whereupon  tbe  said  Attorney  General 
prays  tbe  consideration  of  this  honorable 
court  in  the  premises  and  that  due  process  of 
law  may  be  awarded  against  the  said  Amos  K. 
Butler  in  this  behalf,  to  make  him  answer 
to  the  state  of  Maine  and  show  by  what 
warrant  he  claims  to  have,  use  and  enjoy 
his  said  ofSce  as  aforesaid,  and  that  his  ti- 
tle, right  and  powers  to  his  office  as  afore- 
said be  considered  by  tbe  court  and  that  they 
either  be  confirmed  if  valid,  or  a  Judgment 
of  this  court  may  be  rendered  against  the 
said  Amos  K.  Butler  directing  him  not  in  any 
manner  to  intermeddle  or  concern  himself  In 
and  about  tbe  holding  of  or  exercising  bis 
said  office,  or  to  intermeddle  or  concern  him- 
self in  and  with  the  rights,  powers  and  duties 
In  any  way  belonging  to  in  whole  or  in  part 
the  said  office  of  the  county  attorney  for  the 
county  of  Somerset  as  aforesaid,  and  for 
such  further  and  other  action  in  all  the 
premises  as  may  seem  to  the  court  meet  and 
proper. 

"Dated  this  twelfth  day  of  February,  A. 
D.  190& 

"Hannibal  E.  Hamlin,  Attorney  General. 

"Thomas  J.  Young,  Relator." 

"State  of  Maine,  Somerset — ss.: 

"February  12,  A.  D.  1908. 
"Subscribed  and  sworn  to  by  the  above 
named  Thomas  J.  Young,  relator. 
"Before  me. 
"Augustine  Simmons,  Justice  Of  the  Peace." 

Tbe  defendant  filed  an  answer,  alleging, 
among  other  things,  that  he  was  acting  in 
matters  In  said  county  rela'tlng  to  the  en- 
forcement of  the  laws  against  the  manufac- 
ture and  sale  of  intoxicating  liquors  under 
and  by  virtue  of  his  appointment,  commis- 
sion, and  qualification  under  the  provisions 
of  Pub.  Laws  1905,  p.  95,  c.  92,  $  8.  The 
matter  came  on  for  hearing  at  the  March 
term,  190S,  Supreme  Judicial  Court,  in  said 
county,  and,  after  certain  admissions  had 
been  made,  the  case  was  "reported  to  the 
law  court  to  render  such  Judgment  as  the 
law  may  require." 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  PEABODY,  SPEAH,  CORNISH, 
KING,  and  BIRD.  JJ. 


Augustine  Simmons,  for  Thomas  J.  Yonng, 
County  Atty.  Arthur  S.  LIttlefleld,  for  Amos 
K.  Butler,  Sp.  Atty. 

EMERY,  C  J.  We  think  the  validity  of 
the  respondent's  claim  to  exercise  the  gov- 
ernmental function  of  public  prosecutor  In 
Somerset  county  will  be  best  determined  by 
looking  straight  at  the  language  of  the  Con- 
stitution and  of  the  statute  and  at  establish- 
ed principles,  and  freely  allowing  them  their 
full,  natural  effect 

The  people  of  Maine  In  organizing  their 
government  as  a  state  vested  the  legislative 
power  of  the  government  In  a  body  "to  be 
styled  the  Legislature  of  Maine"  (Const, 
art.  4,  p.  1,  i  1),  and  did  not  confer  any  such 
power  on  any  other  person  or  body,  and  did 
not  authorize  the  'Legislature  to  do  so.  It 
follows  that  the  Legislature  alone  can  ex- 
ercise the  legislative  power,  and  alone  is 
responsible  for  Its  wise  exercise,  and  hence 
cannot  transfer  any  of  the  power  nor  any  of 
the  responsibility  to  any  other  department 
or  person.  Says  Judge  Cooley  in  his  Con- 
stitutional Limitations  (6th  Ed.)  p.  137: 
"One  of  the  settled  maxims  in  constitutional 
law  Is  that  the  power  conferred  upon  the 
Legislature  to  make  laws  cannot  be  dele- 
gated by  that  department  to  any  other  body 
or  authority.  Where  the  sovereign  power  of 
the  state  has  located  the  authority,  there  it 
must  remain ;  and  by  the  constitutional 
agency  alone  the  laws  must  be  made  until 
the  Constitution  itself  is  changed.  The  pow- 
er to  whose  Judgment,  wisdom,  and  patriot- 
ism this  high  prerogative  has  been  Intrusted 
cannot  relieve  itself  of  the  responsibility  by 
choosing  other  agencies  upoh  which  the  pow> 
er  shall  be  devolved,  nor  can  It  substitute 
the  Judgment,  wisdom,  and  patriotism  of  any 
other  body  for  those  to  which  alone  the 
people  have  seen  fit  to  confide  this  sovereign 
trust."  The  proposition  needs  no  other  ci- 
tation of  authority,  and  we  do  not  find  It 
anywhere  doubted. 

Further,  tbe  people  In  their  Constitntion 
expressly  divided  the  powers  of  the  govern- 
ment into  three  departments — the  legislative^ 
executive  and  Judicial — and  declared  that 
"no  person  or  persons  belonging  to  one  of 
these  departments,  shall  exercise  any  of  the 
powers  properly  belonging  to  either  of  the 
others,  except  In  the  cases  herein  expressly 
directed  or  permitted."  Article  3,  $S  1.  2. 
Hence  not  only  Is  the  Legls^^'ure  not  au- 
thorized to  transfer  any  of  lui  legislative 
power  and  responsibility,  but  it  is  expressly 
forbidden  to  transfer  any  part  of  them  to  a 
person  or  persons  exercising  either  executive 
or  Judicial  functions. 

Another  proposition  Is  undisputed.  Only 
the  Legislature  can  establish  a  public  office 
other  than  a  constitutional  office  as  an  in- 
strumentality of  government  Whether  the 
creation  of  the  office  Is  necessary  or  expedi- 
ent, its  duties,  Its  powers,  Its  beginning,  ita 
duration,' Its  tenure,  are  all  questions  for  the 
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Legislature  to  determine  and  be  responsible 
to  the  people  for  their  correct  determlna- 
tloa 

By  section  8,  e.  92,  p.  95,  Pub.  Laws  1906, 
the  Leglslatnre  enacted  as  follows:  "The 
Governor  may,  after  notice  to  and  an  oppor- 
tunity for  the  attorney  for  the  state  for  any 
county  to  show  cause  why  the  same  should 
not  be  done,  create  to  continue  during  bis 
pleasure  the  office  of  special  attorney  for  the 
state  In  such  county  and  appoint  an  attorney 
to  perform  the  duties  thereof.  Such  ap- 
pointee shall,  under  the  direction  of  the  Gov- 
ernor, have  and  exercise  the  same  powers 
now  vested  In  the  attorney  for  the  state  for 
SQCb  county  In  all  prosecutions  relating  to 
the  law  against  the  manufacture  and  sale 
of  intoxicating  Uqnors,  and  shall  have  full 
charge  and  control  thereof;  he  shall  receive 
such  reasonable  compensation  for  services 
rendered  In  vacation  and  term  time  as  the 
Justice  presiding  at  each  criminal  term  In 
that  county  shall  fix,  to  be  allowed  in  the 
bin  of  costs  for  that  term  and  paid  by  the 
county." 

Acting  under  this  section,  after  sufficient 
notice  to  an  opportunity  for  the  county  at- 
torney of  Somerset  county  to  show  cause  to 
the  contrary  and  his  refusal  to  do  so,  the 
.Governor  on  January  4,  1908,  Issued  to  the 
respondent  a  commission  of  the  following 
tenor: 

"State  of  Maine 

To  all  who  shall  see  these  Presents,  Greet- 
ing: 

"Know  Ye.  that  I,  William  T.  Cobb,  Gover- 
nor of  the  state  of  Maine,  do  hereby  create 
to  continue  during  my  pleasure  the  office  of 
special  attorney  for  the  state  of  Maine  In  the 
county  of  Somerset,  all  as  provided  by  chap- 
ter 92  of  the  Public  Laws  of  the  state  of 
Maine,  for  the  year  A.  D.  1905,  entitled  'An 
act  to  provide  for  the  better  enforcement  of 
the  laws  against  the  manufacture  and  sale 
of  Intoxicating  liquors,'  and  especially  as 
provided  for  under  section  8  of  said  chap- 
ter. 

"And  reposing  special  trust  and  confidence 
in  the  integrity,  ability  and  discretion  of 
Amos  K.  Butler,  of  Skowbegan  in  the  said 
county  of  Somerset,  do  hereby  constitute 
and  appoint  the  said  Amos  K.  Butler,  spe- 
cial attorney  (to  fill  the  office  of  Special  At- 
torney as  above  created)  for  the  state  of 
Maine  within  and  for  said  county  of  Somer- 
set, and  I  do  hereby  authorize  and  empower 
blm  to  fulfill  the  duties  of  said  office  to 
which  he  Is  herein  appointed  according  to 
law  and  to  have  and  to  hold  the  same  to- 
gether with  all  the  powers,  privileges,  and 
emoluments  thereto  of  right  appertaining 
unto  him,  the  said  Amos  K.  Butler,  during 
my  pleasure  as  Governor  of  the  state  of 
Maine,  if  he  shall  so  long  behave  himself 
well  in  said  office." 

We  assume  it  will  not  be  disputed  that 
tbe  office  described  in  the  statute  dted  Is  a 


public  office  with  governmental  functions, 
powers,  and  duties,  such  as  cannot  be  per- 
formed by  a  mere  administrative  agency, 
and  hence  an  office  that  only  the  Legislature 
can  create.  It  could  not  authorize  any  oth- 
er person  or  body  of  persons  to  create  tbe 
office,  much  less  the  Governor,  the  head  of 
the  executive  department  If,  therefore,  in 
enacting  the  statute,  the  Legislature  did  not 
Itself,  upon  its  own  Judgment  and  responsi- 
bility, create  the  oi&ce,  it  does  not  exist 
and  the  respondent  Is  not  the  officer  he 
claims  to  be. 

Construing  the  statute  in  question  accord- 
ing to  the  statutory  rule  for  the  construc- 
tion of  statutes  that  "words  and  phrases 
shall  be  construed  according  to  the  common 
meaning  of  the  language,"  It  would  seem 
plain  that  the  Legislature  did  not  itself  as- 
sume to  determine  whether  there  should  be 
an  office  of  "special  attorney  for  the  state" 
in  any  county,  but  left  that  question  to  the 
Governor  to  determine.  The  language  does 
not  seem  fairly  susceptible  of  any  other  in- 
terpretation. It  is  explicit  that  the  Governor 
should  "create"  tbe  office  If  It  was  to  ex- 
ist. When  the  Legislature  adjourned,  there 
was  evidently  no  such  office  in  existence. 
The  functions  and  powers  of  the  county  at- 
torneys remained  with  them,  and  were  not 
transferred  to  any  new  office.  The  .office 
of  "special  attorney  for  the  state"  was  not 
to  come  into  existence  until  the  Governor 
was  pleased  that  it  should — ^until  he  saw  fit 
to  create  it  He  was  instructed  to  "create" 
tbe  office  before  appointing  an  Incumbent. 
This  evidently  appeared  to  tbe  Governor  and 
his  legal  advisers  the  only  reasonable  inter- 
pretation. In  his  commission  to  the  respond- 
ent he  first  declares  that  he  (not  the  Leg- 
islature) does  "hereby  create"  the  office,  and 
then  goes  on  to  appoint  the  respondent  to  fill 
the  office  "as  above  created";  that  is,  by 
himself. 

The  respondent  cites  cases  to  tbe  elTect 
that  the  Legislature  may  provide  legislation 
for  future  specified  contingencies  and  con- 
fer upon  the  executive  or  other  persons  tbe 
power  to  determine  when  tbe  specified  con- 
tingency has  arisen;  also,  that  the  Legis- 
lature may  enact  a  statute  not  to  go  into 
operation  until  specified  facts  or  conditions 
are  found  to  exist,  and  may  empower  the 
Governor  to  decide  upon  the  existence  of 
such  facts  and  ccmditions.  In  this  case, 
however,  the  Legislature  has  not  made  the 
existence  of  the  office  contingent  upon  spec- 
ified facts,  or  conditions  or  contingencies  be- 
ing found  by  the  Governor  to  exist  It 
leaves  tbe  existence  or  nonexistence  of  the 
office  wholly  to  the  Governor's  discretion. 
True,  before  creating  the  office,  he  must  in- 
vite the  county  attorney  to  show  cause  to 
the  contrary,  but  he  may  wholly  disregard 
whatever  the  county  attorney  may  show  as 
cause,  and  still  create  or  not  create  the  office 
at  his  sole  and  unlimited  discretion.  He  is 
not  required  to  find  any  fact    He  need  not 
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glye  any  reason  or  have  any  reason.  The 
office  la  to  be  created  or  not,  at  his  pleasure. 
He  may  even  create  It  for  the  purpose  of 
blocking  the  enf -rcement  of  the  laws  by  a 
faithful  county  attorney.  True,  no  such  ac- 
tion by  a  Governor  is  to  be  anticipated,  and 
true,  also,  that  the  Legislature  undoubtedly 
assumed  the  Governor  would  use  the  statute 
only  for  the  better  enforcement  of  the  laws; 
but  be  could  use  It  to  defeat  enforcement 
and  effectually  If  the  statute  be  valid.  The 
test  la  what  he  could  do,  not  what  he  prob- 
ably or  undoubtedly  would  do. 

It  Is  this  discretion  given  the  Governor  to 
create  or  not  create  the  office  that  distin- 
guishes this  case  from  those  cited  by  the 
respondent,  and  that  vitiates  the  statute. 
There  are  cases  Illustrative  of  this  distinc- 
tion and  vitiation.  In  Gllhooly  v.  City  of  Eliz- 
abeth, 66  N.  J.  Law,  484.  49  Atl.  1106,  the 
statute  provided  that,  "upon  the  petition  of 
not  less  than  one  hundred  voters  of  any  city, 
the  Governor  may  In  his  discretion  appoint 
a  commission"  to  divide  the  city  Into  wards. 
The  statute  was  held  unconstitutional  as  be- 
ing an  attempt  to  delegate  legislative  pow- 
er to  the  Governor.  The  court  said:  "That 
this  law  commits  to  the  Governor  the  de- 
termination of  public  policy  controlling  the 
government  of  cities  does  not  admit  of  con- 
troversy as  he  Is  given  an  absolute  and  un- 
limited discretion,  controlled  by  no  rule,  to 
be  exercised  In  accordance  with  no  facts  to 
be  ascertained  by  him,  and  upon  no  prln- 
.dple  or  terms  of  expediency  declared  by 
the  Legislature."  This  language  states  the 
principle  applicable  to  the  case  at  bar.  In 
King  V.  Concordia  Ins.  Co.,  140  Mich.  268, 
108  N.  W.  616,  the  Legislature  undertook 
to  empower  a  commission  to  frame  a  stand- 
ard Insurance  policy  and  to  make  such  chan- 
ges In  It  from  time  to  time  as  Justice  and 
equity  might  require.  Held  void.  In  Noel 
V.  People,  187  111.  587,  58  N.  B.  616,  62  L. 
B.  A.  287,  79  Am.  St  Rep.  238,  the  Legis- 
lature undertook  to  empower  a  "board  of 
pharmacy"  to  grant  in  their  discretion  per- 
mits to  sell  proprietary  medicines.  Held 
void  as  In  vesting  the  board  with  an  arbi- 
trary discretion.  In  Mlchell  v.  State,  134 
Ala.  392,  32  South.  687,  the  Legislature  un- 
dertook to  authorize  a  board  of  commission- 
ers to  suspend  a  dispensary  for  the  sale  of 
liquors.  Held  void.  In  State  v.  Rogers,  71 
Ohio  St.  208,  73  N.  B.  461,  the  Legislature 
undertook  to  authorize  the  Judges  of  the 
court  of  common  pleas  to  fix  the  salaries  of 
county  surveyors.  Held  void  on  the  ground 
that  it  had  not  prescribed  any  rule,  but  left 
the  matter  to  the  discretion  of  the  Judges. 
In  Noel  V.  People,  187  111.  587,  58  N.  E.  616, 
52  L.  R.  A.  287,  79  Am.  St  Rep.  238,  the  Leg- 
islature undertook  to  transfer  to  a  pharmacy 
board  the  power  to  decide  what  drugs  should 
be  sold  by  druggists.  Held  void.  In  Fogg 
V.  Union  Bank,  60  Tenn.  435,  it  was  held 
that  the  Legislature  could  not  empower  trus- 
tees of  insolvent  banks  to  fix  the  time  for 


the  payment  of  claims.  The  foregoing  caaei 
are  sufficient  for  Illustration  and  authority. 
We  find  no  case  holding  that  the  Legislature 
may  leave  any  of  its  legislative  powers  to 
be  exercised  at  the  discretion  of  any  other 
person  or  persons. 

The  respondent  urges  as  a  well-settled 
doctrine  that  when  the  intention  of  the 
Legislature  Is  clearly  expressed  In  an  enact- 
ment the  court  should  give  effect  to  that  in- 
tention, and  not  defeat  it  by  adhering  too 
rigidly  to  the  letter  of  the  statute  or  to 
technical  rules  for  statutory  construction, 
and  that  In  some  cases  it  may  give  effect  to 
such  intention  even  in  direct  contravention 
of  the  terms  of  the  statute.  An  essential 
element  in  the  doctrine  invoked  is  that  the 
Intention  should  clearly  appear  In  the  en- 
actment otherwise  Its  terms  cannot  be  dis- 
regarded. In  this  case,  however,  the  lan- 
guage of  the  statute  clearly  indicates  an 
Intention  to  leave  the  question  of  creating 
or  not  creating  the  office  to  the  discretion 
of  the  Governor.  "The  Governor  may  •  •  • 
create  to  continue  during  his  pleasure  the 
office  of  special  attorney,"  etc.  Language 
could  hardly  be  found  more  Indicative  of  an 
Intention  to  transfer  the  power  and  responsi- 
bility to  the  Governor.  A  contrary  Inten- 
tion, even  If  it  existed.  Is  not  expressed  in 
the  statute,  hence,  the  doctrine  cited  does 
not  apply  to  this  case.  It  is  not  the  duty 
nor  the  right  of  the  court  to  disregard  plain 
language  In  order  to  find  some  Intent  con- 
trary to  that  Indicated  by  the  language,  even 
to  save  a  statute  from  being  declared  un- 
constltuttonat. 

The  respondent  further  invokes  as  a  well- 
settled  rule  that  if  the  statute  is  susceptible 
of  two  Interpretations,  one  of  which  will 
avoid  conflict  with  the  Constitution,  that 
interpretation  should  be  adopted.  We  do 
not  see  that  the  words  and  phrases  of  this 
statute,  construing  them  according  to  the 
common  meaning  of  the  language  as  requir- 
ed by  the  statutory  rules  of  construction,  can 
fairly  benr  the  Interpretation  contended  for 
by  the  respondent.  The  words  are  not  tech- 
nical nor  of  doubtful  meaning.  They  seem 
plain  and  explicit  The  Governor  'is  to  "cre- 
ate" the  ofllce  as  well  as  fill  the  office  when 
created.  Indeed,  the  respondent  admits  that 
the  Legisl  (ture  Intended  the  office  to  remain 
In  abeyance  until  the  Governor  should  act 
This  interpretation  would  not  save  the  stat- 
ute, since  under  It  the  time  of  the  statute 
going  into  effect  and  its  duration  depend, 
not  on  any  specified  fact  or  contingency,  or 
condition,  but  solely  upon  the  will  of  the 
Governor.  "The  result  of  all  the  cases  on 
this  subject  is  that  the  law  must  bo  com- 
plete In 'all  Its  terms  and  provisions  when 
it  leaves  the  legislative  branch  of  the  gov- 
ernment and  nothing  must  be  left  to  the 
Judgment  of  the  electors,  or  other  appointee 
or  delegate  of  the  Legislature,  so  that  In 
form  and  in  substance  it  is  a  law  in  all  Its 
details  in  prsesenti,  but  which  may  be  left 


Digitized  by  CjOOQIC 


M&) 


DABBT  OANDT  CO.  r.  HOi'FBBRGER. 


666 


to  take  effect  In  futuro,  U  necessary,  upon 
the  ascertainment  of  any  prescribed  fact 
or  event."  Dowllng  t.  Lancashire  Ins.  Co., 
02  Wis.  63,  65  N.  W.  738,  81  L.  R.  A.  U2. 
In  the  statute  before  us,  the  beginning  and 
dnratlon  of  the  office  Intended  to  be  created 
were  left  undetermined.  No  fact  or  event 
WAS  prescribed  upon  the  ascertainment  of 
wbich  the  statute  was  to  take  effect  and  the 
office  come  Into  existence.  The  statute  was 
not  to  take  effect,  the  office  was  not  to  come 
Into  existence,  until  the  Governor  in  his  dis- 
cretion should  so  decree.  The  Constitution 
forbids  the  Governor  exercising  any  such 
discretion,  and  forbids  the  Legislature  al- 
lowing It  to  blm. 

All  through  our  consideration  of  this  case 
we  have  borne  In  mind  the  principle  that 
all  reasonable  doubts  are  to  be  resolved  In 
favor  of  the  constitutionality  of  a  statute, 
but  as  said  by  the  Supreme  Court  of  Min- 
nesota in  State  t.  Great  Northern  Ry.  Co., 
100  Minn.  446.  11  N.  W.  288,  10  L.  R.  A. 
(N.  S.)  230:  "While  an  act  of  the  Legisla- 
ture should  never  be  held  unconstitutional 
except  in  cases  where  the  conflict  between 
the  statute  and  the  Constitution  'Is  clear, 
manifest,  and  irreconcilable  by  any  reason- 
able construction,  yet  when  it  so  conflicts 
with  the  Constitution  courts  have  no  alter- 
native than  to  declare  it  Invalid,  for  the 
obligation  to  support  the  Constitution  to  im- 
pe'^itive  and  unceasing.  TUs  Is  such  a 
case." 

i:  follows  that  the  respondent  has  no 
right  to  exercise  any  of  the  functions  of  pub- 
lic prosecutor,  and  the  state  must  have  Judg- 
ment of  ouster. 

So  ordered. 

EMERY,  C.  X  After  the  foregqjng  opin- 
ion was  written,  but  before  the  concurrence 
of  ail  the  concurring  justices  could  be  ob- 
tained, the  term  of  office  of  the  relator  ex- 
pired. The  majority  of  the  Justices,  bow- 
ever,  bold  that  the  Information  should  not 
for  that  reason  be  dismissed,  and  that  there 
should  nevertheless  be  a  judgment  for  the 
state,  since  not  merely  the  title  of  the  re- 
spondent, but  the  existence  of  the  alleged 
office  Itself,  Is  in  question,  and  Is  determined 
by  the  opinion.  Commonwealth  t.  Swasey, 
133  Mass.  538. 

(Ui  Hd.  SO 

DARBT  CANDY  CO.  OF  BALTIMORB 
CITY  V.  HOFFBBHIGBR. 

(Coart  of  Appeals  of  Maryland.    Jnne  28, 
1909.) 

1.  TarAi,  (i  251*)— InsTBucnoirs— CoRnmNa 

JuFT  TO  Issues. 

Plaintiff  having  counted  on  noss  careless- 
nem  and  negligence,  defendant  is  entitled  to 
hire  the  jnry  confined  to  the  Issue  made  by  the 
pleadings. 

fBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig:  If  587-595;    Dec  Dig.  {  251.*] 


2.  Neolioencb  (I  136*)— Takiko  Cask  noH 

JCBT. 

In  the  absence  of  legally  sufficient  evidence 
to  prove  negligence  counted  on,  the  court  should 
witodraw  the  case  from  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Neeiigence, 
Cent.  Dig.  f  |  277-353 ;   Dec.  Dig.  f  A36.*] 

3.  BAiutan  (I  14*)— IRJCTT  to  Pbopbbtt— 
LiABn.nT. 

A  bailee  for  hire  Is  not  liable  for  an  acci- 
dental injury  to  the  property  not  caused  by 
his  negligence. 

[Ed.  Note.— For  other  eases,  see  Bailment, 
Cent.  Dig.  fi  46,  48;    Dec.  Dig.  f  14.*) 

4.  Baiuient  (i  31*)— AonoK  lOB  Irjubt— 

BUBDEN    or    PBOOr. 

The  bailor,  suing  for  injury  to  the  prop- 
erty, in  case  of  a  bailment  for  hire,  has  the 
burden  of  proving  want  of  reasonable  and  prop- 
er care  by  the  bailee,  and  also  causal  connec- 
tion between  this  and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Bailtnent, 
Cent.  Dig.  i  125;   Dec.  Dig.  |  81.*]  ^ 

6.  LivBBT  Stable  Kebpebs  (i  12*)— Hibirq 

OF  HOBSE— INJUBIES  TO   HOBBE. 

It  is  not  gross  carelessness  and  negligence 
for  one  hiring  a  horse  to  leave  it  Ij  to  20 
minutes  unattended  on  a  street  near  a  wharf, 
while  engaged  in  unloading  the  wagon  and  weigh- 
ing its  contents. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Dec.  Dig.  |  12.*] 

Appeal  from  Baltimore  Court  of  Commcm 
Pleas;  John  J.  Dobler,  Judge. 

Action  by  Harry  HoITberger  against  the 
Darby  Candy  Company  of  Baltimore  City. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed,  without  awarding  new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKER,  BURKE,  WORr 
THINGTON,  THOMAS,  and  HENRY,  JJ. 

Benjamin  Rosenheim  and  Lee  S.  Meyer, 
for  nopellant.  Milton  D.  Greenbaum  and 
Daniel  Greenbaum,  for  appellee. 

BRISCOE,  J.  The  appellant  is  a  corpora- 
tion engaged  In  the  manufacture  and  sale  of 
candy  in  Baltimore  city.  The  appellee  is  en- 
gaged In  the  livery  and  stable  business  of 
hiring  and  boarding  horses,  for  compensation. 
In  Baltimore  city.  This  suit  was  brought  by 
the  appellee  against  the  appellant,  to  recover 
damages  for  the  loss  of  two  horses,  belonging 
to  the  appellee,  and  hired  to  the  appellant 
The  declaration  contains  two  counts,  and 
they  set  out  the  causes  of  action.  The  flrst 
count  charges  that  among  the  horses  so  hired 
was  a  spotted  sorrel  horse  and  at  the  time 
of  the  happening  of  the  Injury,  on  or  about 
September  16,  1906,  this  horse  was  perfectly 
sound  and  °ln  gooid  health  and  condition; 
that  by  reason  of  the  gross  carelessness  and 
negligence  of  the  defendant.  Its  agents,  and 
servants  in  the  use  of  the  horse  while  entire- 
ly under  the  control  and  In  the  custody  of  the 
defendant,  its  agents,  and  servants,  and  with- 
out any  fault  or  negligence  of  the  plaintiff, 
the  spotted  sorrel  horse  was  so  injured  and 
maimed  that  It  is  now  totally  unfit  for  use, 
and  Is  permanently  disabled.  The  second 
count  charges  that  among  the  horses  so  hired 
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was  a  bay  horse;  that  at  the  time  of  the 
happening  of  the  injury,  to  wit,  on  or  about 
November  12,  1906,  this  horse  was  perfectly 
sound  and  in  good  health  and  condition ;  that 
by  reason  of  the  gross  carelessness  and  neg- 
ligence of  the  defendant,  its  agents,  and  serv- 
ants In  the  use  of  the  horse  while  entirely 
under  the  control  and  In  the  custody  of  the 
defendant.  Its  agents  and  servants,  and  with- 
out any  fault  or  negligence  of  the  plaintiff, 
the  bay  horse  was  so  Ill-used  that  It  died.  At 
the  trial  of  the  case  below  the  appellant  re- 
serred  12  exceptions,  presenting  the  various 
rulings  of  the  court  upon  the  admissibility 
of  testimony,  to  the  granting  of  the  plaintiff's 
second,  third,  and  fourth  prayers,  to  the  re- 
jection of  the  defendant's  prayers  Nos.  1,  2, 
3,  4,  and  6,  and  to  the  overruling  of  the  de- 
fendant's special  exceptions  to  the  plaintiff's 
second,  third,  and  fourth  prayers.  The  ver- 
dict and  Judgment  was  in  favor  of  the  plaln- 
tlfl'  and  the  defendant  has  appealed. 

The  case  being  one  of  bailment  for  hire, 
the  principal  question  is  whether  the  plain- 
tiff has  established  by  legally  sufficient  evi- 
dence under  the  pleadings  his  right  to  re- 
cover against  the  defendant  company.  It 
will  be  seen  that  the  defendant's  third  prayer 
was  based  upon  the  insufficiency  of  evidence 
to  prove  that  the  injury  to  the  horses  was 
caused  by  reason  of  the  gross  carelessness 
and  negligence  of  the  defendant,  as  alleged 
in  the  pleadings.  The  defendant  had  the  un- 
doubted right  to  have  the  Jury  confined  to 
the  issue  made  by  the  pleadings.  The  law  is 
well  established  that  the  fact  of  negligence 
is  for  the  Jury  where  there  la  evidence  legally 
sufficient  to  prove  it,  but  in  the  absence  of 
such  evidence  it  is  the  duty  of  the  court  to 
withdraw  the  case  from  the  consideration  of 
the  Jury.  In  the  view  we  talce  of  this  case 
It  will  not  be  necessary  for  us  to  consider  all 
the  questions  raised  on  the  record,  because 
we  are  of  the  opinion  that  the  court  below 
committed  an  error  in  rejecting  the  defend- 
ant's third  prayer,  which  is  as  follows :  "The 
defendant  prays  the  court  to  instruct  the 
Jury  that  there  is  no  legally  sufficient  evi- 
dence, under  the  pleadings,  entitling  the 
plaintiff  to  recover,  and  therefore  the  verdict 
of  the  Jury  must  be  for  the  defendant"  The 
settled  principle  In  this  state  applicable  to 
the  extent  of  the  liability  of  the  bailee,  in  a 
case  of  bailment  for  hire,  is  clearly  stated  in 
the  cases  of  Hambleton  v.  McGee,  19  Md.  43, 
Telegraph  Co.  v.  Walker,  72  Md.  454,  20  Atl. 
1,  20  Am.  St  Rep.  479,  and  the  recent  case 
of  Baltimore  Refrigerator  Co.  v.  Kreiner,  109 
Md.  3G1,  71  Atl.  1066.  In  all  of  these  cases 
the  rule  is  distinctly  established  that  the 
onus  of  proving  want  of  reasonable  and 
proper  care  is  on  the  bailor,  and  that  the 
bailee  la  not  liable  for  an  accidental  injury 
not  caused  by  negligence.  And  this  is  so  be- 
cause bailees  for  hire  are  not  insurers  of  the 
bailed  property. 

The  burden  of  proof  is  also  upon  the  plain- 
tiff to  show  causal  connection  between  the 


defendant's  acts  or  omfssloDS,  to  constitute 
negligence,  and  the  injuries  complained  of. 
And  where  under  the  evidence  the  injuries 
complained  of  may  have  resulted,  either  from 
the  defendant's  negligence,  or  from  some 
other  cause,  or  causes,  for  which  he  is  not 
responsible,  the  plaintiff  cannot  recover,  as 
he  has  not  discharged  the  burden  of  proof. 
21  A.  &  B.  Ency.  of  Law,  p.  216,  and  cases 
there  cited.  In  the  case  at  bar  both  counts 
in  the  declaration  charge  that  the  injuries 
were  caused  by  the  gross  carelessness  and 
negligence  of  the  defendant  its  agents,  and 
servants,  in  the  use  of  the  horses.  There 
is  no  evidence  in  the  record  to  sustain  either 
of  these  allegations  as  set  out  in  the  declara- 
tion. On  the  contrary  the  proof  fails  to  show 
what  caused  the  injury  to  the  foot  of  the 
sorrel  horse  that  was  in  good  condition  when 
driven  to  the  Norfolk  boat  on  Light  street, 
but  was  found  lame  on  its  return  from  the 
wharf.  The  horse  was  injured  at  the  coro- 
nary t>and  over  the  hoof  of  tiie  right  front 
foot,  and  this  was  mashed. 

Mr.  Hickman,  the  veterinarian,  who  te8tl-> 
fled  on  behalf  of  the  plaintiff,  in  answer  to 
the  following  question,  stated:  "Q.  From 
your  knowledge  of  horses,  and  your  experi- 
ence in  treating  them,  and  from  the  examina- 
tion of  the  hoof  itself,  could  you  tell  us  what 
causes  could  produce  that  condition?  A. 
Run  over  by  a  wagon  wheel  could  ttave  done 
it;  something  falling  on  it  could  have  done 
it,  or  striking  himself  up  agnlnst  one  of  the 
iron  plates  going  over  a  gutter,  or  something 
hard  could  have  done  it." 

In  Hartford  Co.  v.  Wise,  75  Md.  38,  23  AtL 
65,  Chief  Judge  McSherry,  in  passing  upon 
a  somewhat  similar  state  of  facts,  said:  "The 
loss  was  absolutely  certain,  but  the  cause  of 
the  loss,  under  the  proof,  might  have  been 
either,  first  negligence  of  the  defendant  for 
which  it  would  have  been  responsible;  or, 
secondly,  some  other  circumstance  unmixed 
with  negligence."  In  this  condition  of  the 
proof  the  court  said:  "There  is  strictly  no 
evidence  to  warrant  a  Jury  in  finding  that 
the  loss  was  occasioned  by  negligence,  and 
not  by  theft.  When  the  evidence  tends 
equally  to  sustain  either  of  two  inconsistent 
propositions,  neither  of  them  can  be  said  to 
have  been  established  by  legitimate  proof.  A 
verdict  in  favor  of  the  party  bound  to  main- 
tain one  of  those  propositions  against  the 
other  la  necessarily  wrong."  R.  R.  Co.  ▼. 
Bromley,  17  0.  B.  372 ;  Colton  v.  Wood,  8  C. 
B.  N.  8.  672,  In  Wise  Case,  supra,  the  court 
said  It  was  a  case  devoid  of  legally  sufficient 
evidence  to  convict  the  defendants  of  negli- 
gence causing  the  injury  sued  for,  and  should 
have  been  withdrawn  from  the  Jury.  In  Cas- 
on's  Case,  72  Md.  380,  20  AU.  113,  it  is  said, 
there  must  be  legally  sufficient  evidence  to 
prove  negligence  and  to  connect  that  negli- 
gence with  the  injury  before  a  court  is  Justi- 
fied in  allowing  a  case  to  go  to  the  Jury.  In 
the  present  case  there  is  no  evidence  in  the 
record  to  show  that  UiO' cause  of  the  injury 
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to  the  sorrel  horse  was  caused  by  the  gross 
carelessness  and  negligence  of  the  defendant 
or  the  driver,  as  alleged  in  the  pljeadlngs,  and 
there  was  not  a  scintilla  of  evidence  to  con- 
nect the  alleged  negligence  with  the  Injury 
to  the  horse.  It  is  contended,  however,  that 
the  leaving  of  the  horse  unattended  at  the 
wharf  of  the  Norfolk  boat  on  Light  street  for 
a  period  of  15  or  20  minutes,  at  a  distance  of 
20  feet  from  the  wharf,  while  the  driver  was 
engaged  in  unloading  the  wagon  and  weigh- 
ing the  goods,  was  evidence  of  such  gross 
carelessness  and  negligence  on  the  part  of 
the  driver  as  to  permit  the  plaintiff  to  re- 
cover. We  cannot  assent  to  this  contention, 
under  the  facts  and  circumstances  of  this 
case.  In  Hayman  v.  Hewitt,  In  Peake,  N.  P. 
Add.  Cas.  170,  Lord  Kenyon  said:  "That  the 
law  which  considered  a  carrier  as  an  Insurer, 
and  liable  for  all  accidents  except  those  aris- 
ing from  the  act  of  God  and  the  king's  ene- 
mies, was  already  sufficiently  hard,  and  ought 
not  to  be  extended;  and  as  to  negligence,  be 
did  not  see  that  the  defendant  in  the  pres- 
ent case  had  been  guilty  of  it  He  was  per- 
forming his  duty  while  removing  the  goods 
into  the  house ;  and,  if  every  person  who  suf- 
fered a  cart  to  remain  In  the  street  while  he 
took  goods  out  of  It  was  obliged  to  employ 
another  to  look  after  his  horse,  it  would  be 
impossible  for  the  business  of  the  metropolis 
to  go  on." 

The  same  principles  of  law,  applicable  to 
the  first  count  of  the  declaration,  and  herein 
dted,  control  the  second  count,  relating  to 
the  bay  horse,  and  need  not  be  repeated  here. 
This  horse  died  from  a  ruptured  stomach, 
caused  by  acute  colic.  On  November  12, 1906, 
the  horse  was  taken  from  the  stable  of  the 
appellee,  about  8  o'clock  a.  m.,  but  was  not 
nsed  until  about  4  o'clock  p.  m.,  when  he  was 
driven  in  a  wagon  to  Camden  Station,  Balti- 
more &  Ohio  Ballroad,  where  the  wagon  was 
miloaded,  and  the  horse  returned  to  the 
stable  about  6  p.  m.  of  the  same  day.  The 
horse  was  not  used  In  the  morning,  but  was 
returned  to  the  appellee's  stable  about  12 
o'clock,  where  it  was  fed  by  the  appellee.  It 
was  taken  from  the  stable  about  1  p.  m.,  and 
stood  In  front  of  the  appellant's  place  of 
business  until  it  was  used  between  4  and  5 
p.  m.  The  horse  was  somewhat  swollen 
when  returned  to  the  stable.  He  died  be- 
tween 2  and  3  o'clock  the  next  morning, 
niere  Is  no  evidence  upon  this  branch  of  the 
case  to  show  that  either  the  defendant  or 
the  driver  of  the  wagon,  bad  any  knowledge 
of  the  sickness  of  the  horse,  until  he  was 
driven  to  the  station  and  returned  to  the 
stable.  Nor  Is  there  any  evidence  tending  to 
rtiow  that  the  defendant  or  the  driver  con- 
tributed In  any  way  to  the  illness  of  the 
horse,  bat  the  testimony  shows  that  the  colic 
could  have  been  developed  from  many  causes. 
Independent  of  the  negligence  of  the  defend- 
ant   The  bailee  is  not  liable  for  any  acci- 


dental injury  or  Illness  happening  to  the  ani- 
mal not  due  in  any  way  to  negligence.  Clear- 
ly there  was  no  evidence  of  gross  carelessness 
and  negligence  of  the  defendant  or  the  driver 
In  the  use  of  the  horse.  In  Story  on  Bail- 
ment P-  365,  it  is  distinctly  said  that  the 
bailor  must  show  affirmatively  what  caused 
the  injury,  that  the  bailee  has  done  some- 
thing, or  omitted  to  do  something,  which  he 
ought  not  to  have  done  or  omitted.  In  Ban- 
non  V.  B.  &  O.  R.  R.  Co.,  24  Md.  108,  this 
court  said:  "'Gross  negligence'  is  a  techni- 
cal term.  It  Is  the  omission  of  that  care 
which  even  Inattentive  and  thougbtless  men 
never  fail  to  take  of  their  own  property.  It 
is  a  violation  of  good  faith.  It  Implies  mal- 
ice and  evil  Intention." 

For  the  reasons  given  the  defendant's  third 
prayer,  in  our  opinion,  ought  to  have  been 
granted.  The  case  was  devoid  of  legally  suf- 
ficient evidence  to  permit  the  plaintiff  to  re- 
cover on  either  counts  of  th^  declaration  un- 
der the  pleadings,  and  the  case  should  have' 
been  withdrawn  from  the  Jury.  As  this  con- 
clusion disposes  of  the  case,  It  will  be  un- 
necessary to  pass  upon  the  other  Questions 
raised  on  the  record. 

The  Judgment  appealed  from  must  be  re- 
versed; and,  as  it  Is  apparent  the  appellee 
Is  not  entitled  to  recover,  a  new  trial  will 
not  be  awarded. 

Judgment  reversed,  without  awarding  a 
new  trial,  with  costs. 


(110  Md.  6GS) 
BRADY  et  al.  v.  BRADY. 
(Court  of  Appeals  of  Maiyland.    June  28,  190d.) 

1.  Appeal  and  Ebbob  ({  837*)  —  Review — 
Scope  of  Questions  CTonsidebed. 

Where  defendant's  motion  for  a  nonsuit  at 
the  end  of  plaintiffs'  case  does  not  refer  to  the 
pleadings,  the  appellate  court  in  passing  on  the 
exception  of  plaintiffs  to  the  granting  of  the 
request  will  only  consider  whether  the  evidence 
was  sufficient  to  entitle  plaintiffs  to  recover,  ir- 
respective of  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krro^  Cent  Dig.  {{  3262-3278;    Dec  Dig.  i 

2.  BiL-LS  AHD  Notes  (8  495*')— iNSTRucnoif— 
Parties— Joint  Makebb — Evidence. 

Two  or  more  persons  signing  their  names 
to  a  note  as  makers  are  presumed  to  be  equally 
bound  aa  such,  and  the  debt  evidenced  thereby 
is  presumed  to  have  been  created  for  their  equal 
benefit,  in  the  absence  of  a  contrary  showing, 
and  the  burden  is  on  the  party  alleging  that  one 
is  a  surety  to  show  that  such  was  bis  relation. 
[Ed.  Note.-i-For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g§  1663-1668;  Dec.  Dig.  { 
495.*] 

3.  Bii.i.8  AND  Notes  (8  619*)— Oonbtbuotion 

— Evidence. 

Evidence,  in  an  action  by  the  administra- 
tors of  one  signer  of  a  note  against  another  sign- 
er, Md  insufficient  to  overcome  the  presump- 
tion that  the  signers  were  joint  makers. 

[Ed.   Note. — For   other   cases,   see  Bills   and 
Notes,  Dec.  Dig.  !  519.*] 
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4.  CoiTTBIBunoR    (I   4*)— COMVOH    lilABIUTT 

—Joint  Makebs— Actions. 

Where  one  joint  maker  of  a  note  Is  required 
to  ptLf  the  whole  amount  due,  be  is  entitled  to 
contribution  from  the  co-maker  on  the  count 
tor  money  paid. 

[Ed.  Note.— For  other  cases,  aee  Contribution, 
Cent.  Dig.  Sf  3,  4;   Dec.  Dig.  |  4.*] 

5.  Bn.L8  AND  Notes  ({  409*)— Bvidenob  or 
Payment. 

If  a  note  la  found  among  the  maker's  pa- 
pers after  bis  death,  it  will  ordinarily  be  pre- 
sumed to  have  been  paid  by  him,  and  the  pro- 
duction of  a  note  by  a  party  bound  to  pay  it  is 
prima  facie  eTidence  that  it  was  paid  by  him. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  i  1606;   Dec  Dig.  |  499.*] 

8.   CONTHIBDTIOW   ({   9*)— ACTIONS— EVIDENOK. 

Evidence^  in  an  action  by  the  adminiiitra- 
tors  of  one  signer  of  a  note  against  the  other 
signer  to  re<H>Ter  money  paid  by  the  intestate  on 
the  note,  held  sufficient  to  establish  plaintiffs' 
right  to  rrrover  from  defendant  one-half  of  the 
amount  paid  by  tlieir  intestate. 

[E>].  Note.— For  other  cases,  see  Oontribation,- 
Dec.  Dig.  {  9.*] 

7.  Limitation  or  Actions  (I  86*)— Pabtiou- 

I.AB  Actions— CoMTRiBonoN. 

Where  one  Joint  maker  of  a  note  pays  the 
note  before  it  is  barred  by  limitations,  the  stat- 
nte  begins  to  run  against  bis  right  to  contribu- 
tion from  the  other  joint  maker  from  the  date 
of  such  payment. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  |  809;    Dec  Dig.  |  56.*] 

&  Pbincipai.  and  Subett  (S   190*)— Rioets 
AND  Remedies  of  Sdbett— AcnoNS  Against 

THE   PBINCIPAL— EVIDBNCE. 

In  an  action  by  the  administratora  of  one 
of  the  signers  of  a  note  against  the  other  signer, 
for  money  paid  by  their  intestate  on  the  note, 
on  the  ground  that  defendant  was  principal  on 
the  note  and  their  intestate  wag  a  surety,  the 
opinion  of  a  witness  as  to  the  ability  of  defend- 
ant to  pay  the  note  from  its  date  to  the  date  of 
the  last  payment,  and  evidence  as  to  what 
knowledge  the  witness  bad  of  the  financial  con- 
dition of  the  intestate  between  the  date  of  the 
note  and  the  date  of  its  payment,  was  inadmis- 
sible, as  evidence  of  the  possession  of  money  is 
not  admissible  as  showing  the  probability  of  its 
payment. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  |  190.*] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;   James  R.  Brashears,  Judge. 

Action  by  James  R.  Brady  and  others,  ad- 
ministrators of  James  Bevell,  against  J.  Ro- 
land Brady.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, SCHMUCKER,  BURKE,  THOMAS, 
WOBTHINGTON,  and  HENRY,  JJ. 

B.  John  W.  Revell  and  Rlcbard  B.  Tip- 
pett,  for  appellants.  A.  T.  Brady,  for  appel- 
lee. 

THOMAS,  3.  On  the  22d  of  December, 
1893,  the  appellee  and  the  late  Judge  James 
Revell  executed  and  delivered  to  the  Farm- 
ers' National  Bank  of  Annapolis,  the  follow- 
ing promissory  note: 

"($500)  Annapolis,  Md.,  Dec.  22,  1893. 

"On  demand,  we  Jointly  and  severally 
promise  to  pay  to  the  Farmers'   National 


Bank,  or  order,  five  bundred  dollars,  tsIub 
received.  J.  Roland  Brady. 

"Jaa.  Revell." 

Judge  Revell  died  In  March,  190S,  and  aft- 
er his  death  this  note  was  found  among  bis 
private,  papers.  In  his  safe-deposit  box  in 
said  bank,  indorsed  as  follows: 

In  red  Ink  at  the  top  of  the  note:  "J.  B. 
Brady.    Demand.    Dec.  22,  1803." 

In  black  ink: 

Note , 1500  00 

Interest  Nov.  6,  "96 86  25 

$.*i86  25 
Paid  Nov.  6,  "ge,  by  J.  B. ilOO  00 

$4S6  25 
10  04 


Interest  to  Mcfa.  10,  '97. 


$406  29 
Paid  Mch.  10^  '97,  by  J.  B 60  51 

$435  78 
28th  Sept,  '98,  Int  pd.  to  Sept 

10,  'OS $39  24 

18th  Mch.,  '89,  Int.  pd.  to  Mch. 

10,  "ftO 1808 

5th  Apr..  1900,  Int  pd..to  Mch. 

10,  1900  26  16 

Sept  27,  1900,  Int  pd.  to  Sept 

10,  1900  13  08 

Mch.  27,  1901,  Int  pd.  to  Mch. 

10,  1901  18  08 

Feby.    28,    1002,    Int    pd.    to 

Mch.  10,  1902 26  16 

Sept  28,  1903,  Int  pd.  to  Sept 

10,  1903  89  22 

Mch.  29,  1904,  Int  pd.  to  Mch. 

10,  1904  13  07 

Sept  2a  1904,  Int  pd.  to  Sept 

»,  1904 13  07 

Int  to  15th  May,  1905 17  65 


8453  43 

Int  to  Mch.  10. 1901 13  07 

Int  to  Sept  la  1903 39  22 

On  the  face  of  the  note  was  written: 
"Farmers'  Nat  Bank.  Paid  May  15.  1905. 
Annapolis,  Md.  Paid  In  full  by  Jas.  Revell 
15  May,  1905.    L.  D.  Gassaway,  Teller." 

On  the  2d  day  of  May,  1908,  the  admin- 
istrators of  Judge  Revell  brought  suit  to 
recover  from  the  appellee,  J.  Roland  Brady, 
the  amounts  paid  by  their  intestate  on  ac- 
count of  said  note,  claiming  that  he  signed 
the  note  as  surety  for  the  appellee.  The 
narr.  contains  the  common  counts  In  assump- 
sit, and  a  special  count,  charging  the  pay- 
ment of  the  note  and  Interest  by  Judge  Re- 
vell on  the  15th  day  of  May,  1908,  as  surety. 
The  case  was  tried  on  Issues  Joined  on  the 
pleas  of  never  Indebted  as  alleged,  and  never 
promised  as  alleged,  and  on  the  replication 
to  the  plea  of  limitations,  and  during  the 
trial  three  exceptions  were  reserved,  the 
first  and  second  to  rulings  of  the  court  on 
the  evidence,  and  the  third  to  the  granting, 
at  the  conclusion  of  plaintiffs'  testimony,  of 
the  defendant's  prayer  taking  the  case  from 
the  Jury. 

As  the  prayer  does  not  refer  to  the  plead- 
ings, in  passing  on  that  exception  we  have 
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WDtly  tbe  eTldence  to  consMer,  and  it  Is  not 
necessary  to  determine  vrbetber  under  the 
pleadings  In  tbe  case  the  evidence  was  legal- 
ly sufficient  to  entitle  the  plaintiffs  to  re- 
cover. 

Tbe  only  witness  In  tbe  case  was  Mr.  Oas- 
saway,  cashier  of  the  bank,  who  testified 
that  he  bad  been  cashier  of  the  bank  for  6 
yean,  and  bad  been  connected  with  the 
bank  for  20  or  25  years;  that  Judge  Rerell 
was  at  the  time  of  his  death  a  director  of 
tbe  hank;  that  the  signatures  to  the  note 
'  were  the  signatures  of  the  appellee  and 
Judge  Revell:  that  the  note  was  in  the  hand- 
writing of  Judge  Bevpil.  and  that  "the  mem- 
oranda and  the  receipts  on  the  back  of  the 
note"  were  In  tbe  handwriting  of  former 
employ^  of  the  bank,  made  in  the  course  of 
their  official  duties;  that  the  last  two  re- 
ceipts were  in  his  handwriting;  that  the 
Initials  "J.  R."  after  the  word  "Paid."  on  the 
back  of  the  note,  "stood  for,  he  supposed. 
James  ReTell,"  and  that  the  last  payment  on 
the  note  was  made  to  him  by  Judge  Revell 
on  the  15tb  of  May,  1908:  that  be  was  one 
ot  the  appraisers  of  Judge  Revell's  estate, 
and  found  the  note  among  his  private  pa- 
pers. In  his  safe-deposit  box  In  the  bank. 
Tbe  note  and  Indorsements  thereon  were 
then  offered  in  evidence,  and  the  wttnemi 
when  asked  "to  whom  the  money  was  paid 
when  the  said  note  was  dij«counted ?"  replied. 
"From  the  usual  conrse  of  business,  1  would 
say  it  was  paid  to  J.  Rolnnd  Brady;"  and  in 
reply  to  tbe  question,  "Why  do  you  say  It 
was  paid  to  the  defendant,  J.  Roland  Bra- 
dy?" said,  "Because  it  Is  and  has  always 
been  the  custom  of  the  bank  since  T  have 
been  connected  with  it  to  pay  tbe  money  to 
the  person  whose  name  appears  first  on  the 
note,  and  I  find  J.  Rnlnnd  Brady,  the  de- 
fendant's name,  is  signed  first  on  the  note 
which  I  hold  in  my  hand."  He  further  tes- 
tified that  the  note  did  not.  show,  and  that 
he  did  not  have  any  knowledge  of,  any  pay- 
ment by  the  defendant  on  account  of  the 
note  or  Interest,  and  that  the,  account  of  the 
defendant  In  the  bank's  ledgers  shows  that 
the  following  deposits  were  made  between 
December  21,  1893,  and  February  4, 1894: 


als: 


1893 

Dec.  23 

0 

$35  98 

Dec.  26 

0 

5  00 

1894 

Jan.  8 

0 

12  00 

Jan.  9 

C 

16  00 

Jan.  23 

O 

80  00 

Jan.  26 

C 

5  00 

Feb.  6 

C 

3  50 

0  showed 

this  following  w 

1803 

Dec.  23 

$  5  00 

Dec.  26 

22  98 

1894 

Jan.  S 

2  50 

Jan.  8 

1  50 

Jan.  9 

1  00 

Jan.  10 

2  50 

Jan.  10 

10  00 

Feb.  8 

1  96 

On  cross-examination  the  witness  testified 
as  follows:  "Q.  In  your  examination  in 
chief  yon  said,  'according  to  tbe  custom  of 
the  bank,  the  money  was  paid  to  J.  Roland 
Brady'?  A.  Yes.  Q.  But  as  a  matter  of 
fact  you  do  sometimes  pay  the  money  to 
persons  other  than  first  signers?  A.  Yes, 
sometimes,  but  It  Is  not  nsoal ;  as  I  said,  it  is 
not  the  custom  of  the  bank  to  do  so.  Q. 
D16  yon  not  sometimes  pay  to  Jndge  Revell 
tbe  money  although  his  name  appeared  sec- 
ond on  the  note?  A.  We  may  have  done  so. 
Q.  Then  you  cannot  say  frmn  your  own 
knowledge  that  the  defendant  received  the 
money  from  the  bank?  A.  No,  not  from  my 
own  knowledge,  but  from  tbe  usual  course 
of  business,  I  would  say  that  he  did." 

The  rule  as  stated  in  2  Ency.  of  Evidence, 
462,  Is  that:  "Two  or  more  persons  signing 
their  names  to  a  note  as  makers  are  presum- 
ed to  be  equally  bound  as  such,  and  the  debt 
evidenced  thereby  is  presumed  to  have  been 
created  for  the  equal  beoeflt  of  the  lolnt 
makers.  In  tbe  absence  of  a  contrary  show- 
ing." See,  also,  7  Cyc.  653,  and  10  Ency.  of 
Blvldence,  51. 

On  the  face  of  the  note  in  this  case  the 
appellee  and  Judge  Revell  are  Joint  makers, 
and  the  burden  was  on  tbe  plaintiffs  to  show 
that  tbe  deceased  signed  the  note  as  surety 
for  the  defendant  2  Ency.  of  Evidence,  462, 
and  note  46;  Keyser  v.  Warfield,  100  Md. 
72,  69  Aa  189;  Keyser  r.  Warfleld.  103  Md. 
161,  68  Atl.  217. 

"Tbe  order  In  which  makers  sign  a  note 
does  not,  of  Itself,  raise  a  presumption  of 
suretyship"  (2  Ency.  of  Evidence,  4(i2;  27 
Am.  &  Bng.  Ency.  of  Law,  438),  and  If  It  was 
the  custom  of  the  bank  to  pay  tbe  amount 
loaned  on  a  note  to  the  first  signer  on  tbe 
note,  without  any  regard  to  the  relations  of 
tbe  makers,  then  the  fact  that  the  mon^ 
was  paid  to  J.  Roland  Brady  would  not  tend 
to  show  that  he  received  it  as  principal. 

We  do  not  find  in  the  record  evidence  le- 
gally sufficient  to  overcome  the  presumption 
that  tbe  signers  of  the  note  were  Joint  mak- 
ers, and,  as  the  case  was  tried  on  the  theory 
that  tbe  deceased  signed  the  note  as  surety, 
it  was,  no  doubt,  on  that  ground  that  the 
court  below  granted  tbe  defendant's  prayer. 
But  It  does  not  follow,  because  of  the  failure 
of  the  plaintiffs  to  show  that  the  relation  of 
the  parties  was  that  of  principal  and  surety, 
that  they  were  not  entitled  to  recover  on 
tbe  evidence  In  tbe  case,  and  that  the  case 
should  have  been  withdrawn  from  the  Jury. 
Wboi  one  Joint  maker  of  a  note  is  required 
to  pay  the  whole  amount  due  on  the  note,  he 
is  entitled  to  recover  contribution  from  his 
co-maker  on  the  count  for  money  paid,  etc. 
1  Poe's  P.  4  P.  J  113.  As  we  have  said,  on 
the  face  of  tbe  note  tbe  deceased  and  the 
appellee  yren  Joint  makers.  It  was  found 
after  Judge  Revell's  death  among  bis  pri- 
vate papers,  and  from  tbe  note  and  tbe  re- 
ceipts thereon  and  tbe  testimony  of  Mr.  Gas- 
saway  It  appears  that  Judge  Revell  paid  tbe 


Digitized  by 


Uoogle 


570 


78  ATLANTIC  REPOBTER. 


(Hd. 


balance  due  on  the  note  May  15,  1906.  Ordi- 
narily, If  a  note  1b  found  among  the  maker's 
papers  after  bis  deatb,  it  wlU  be  presumed 
to  have  been  paid.    8  Oyc  247. 

In  the  case  of  Heald  y.  Davis,  11  Gush. 
'  (Mass.)  318,  50  Am.  Dec.  147,  where  the  only 
evidence  offered  in  support  of  the  plea  of 
set-off  was  the  production  by  the  defendant 
of  the  note,  the  execution  of  which  was  ad- 
mitted, the  court  said:  "We  do  not  quesMon 
the  correctness  of  the  rule  as  stated  in  the 
cases  of  McGee  v.  Prouty,  9  Mete.  (Mass.) 
547,  43  Am.  Dec.  409,  and  Baring  T.  Clark. 
19  Pick.  (Mass.)  220,  that  when  a  promissory 
note  or  bill  of  exchange  has  been  negotiated, 
and  afterward  comes  into  possession  of  one 
of  the  parties  liable  to  pay  it,  such  posses- 
sion Is  prima  fade  evidence  of  payment  by 
him.  But  this  rule  of  law  does  not  apply  to 
a  possession  by  one  of  two  Joint  promisors  in 
an  action  by  him  to  recover  of  the  other  one- 
half  the  amount  thereof.  In  the  former  case, 
the  possession  is  only  to  be  accounted  for,  in 
the  absence  of  evidence  In  relation  to  it,  by 
the  fact  of  payment  by  the  party  holding  it 
Not  so  as  between  co-promisors.  The  pos- 
session by  one  of  them  Is  prima  facie  evi- 
dence of  payment  of  the  note  by  them,  or 
one  of  them;  but  inasmuch  as  the  posses- 
sion could  not  be  by  each  individually,  it 
would  be  found  with  one,  although  both  had 
contributed  equally  to  the  payment  In  oth- 
er words,  the  possession  by  one  does  not,  as 
against  his  co-promisor,  raise  that  inference 
of  excInslTe  payment  by  the  holder  that 
would  arise  where  the  note  was  held  by  an 
indorser,  or  a  surety,  or  a  sole  promisor." 
That  case  is  cited  and  relied  on  in  the  case 
of  Bates  v.  Cain,  70  Vt  144,  40  Att.  36,  where 
the  note  was  produced  by  the  defendant 
"without  other  evidence  as  to  the  faci  or 
manner  of  payment,"  and  in  the  case  of 
Craig  V.  Craig,  8  RawJe  (Pa.)  472,  24  Am. 
Dec.  390,  the  court  held,  in  a  suit  by  one 
obligor  against  his  co-obligor  for  contribu- 
tion, that  the  naked  fact  that  the  plaintiff 
was  In  possession  of  the  bond  was  not  suf- 
ficient to  show  that  he  paid  the  whole  debt 

On  the  other  hand,  in  the  case  of  Chandler 
V.  Davis,  47  N.  H.  462,  the  court,  in  announc- 
ing the  contrary  view,  said:  "When  a  note 
or  bill  is  found,  after  payment  is  due,  in 
possession  of  a  party  who  was  bound  to  pay 
it  this  is  prima  fade  evidence  that  it  has 
been  paid,  and  that  it  was  paid  by  the  party 
who  has  possession  of  it  2  Oreenl.  Ev.  $ 
527;  Smith  v.  Smith,  15  N.  H.  55.  This  is  a 
very  familiar  rule  of  evidence  applied  in  ev- 
ery day's  practice;  and  the  reason  of  the 
rule  Is  obvious,  for,  in  the  usual  course  of 
business,  the  note  will  be  delivered  on  pay- 1 
ment  to  the  party  that  pays  It  Brembrldge  i 
V.  Osborne,  1  Stark.  374.  And  there  can  be 
no  presumption,  till  the  fact  is  proved,  that 
two  or  more  persons,  who  owe  a  debt  secur- 
ed by  a  note,  made  up  a  common  purse  and 
paid  it  out  of  a  joint  fund.  If  such  an  ar- 
rangement were  made  we  certainly  should 


not  expect  the  note  to  be  left  In  the  hands  of 
one  of  them  without  something  to  show  how 
the  busin^ess  was  transacted;  and,  therefore, 
in  such  case,  the'  presumption  will  be,  till 
the  contrary  is  shown,  that  the  party  to  the 
note,  who  is  found  in  possession  of  It  paid 
it  and  the  whole  of  it  Where  one  of  two 
sureties  sues  the  other  for  contribution,  if 
he  produce  the  note  on  trial,  it  is  prima  fa- 
cie evidence  that  lie  paid  the  whole  of  it  In 
such  case  the  two  sureties  are  equally  bound 
to  pay  the  note,  and  I  find  it  quite  Impossible 
to  distinguish  that  case  from  this,  where 
two  Joint  and  several  makers  are  equally 
bound  to  pay  the  debt  In  both  cases  the 
natural  inference  is  that  the  note  would  be 
delivered  on  payment  to  the  party  that  paid 
It,  and  remain  in  his  hands  till  the  business 
was  adjusted  with  the  other.  If  there  had 
been  but  one  note  in  this  case,  the  general 
rule  would  apply,  that  possession  of  the 
note  by  the  plaintiff's  Intestate  was  prima 
facie  evidence  that  he  paid  it  But  the  rea- 
son of  the  rule  applies  still  stronger  to  this 
case,  for  here  were  two  notes  of  equal 
amount  which  the  two  makers  were  equally 
bound  to  pay.  If  each  paid  his  part  and  for 
any  reason  it  was  found  convenient  to  pre- 
serve the  notes  uncanceled,  why  was  not 
one  left  in  possession  of  the  Intestate  and 
the  other  in  that  of  the  defendant?  And  this 
circumstance,  that  here  were  two  notes  of 
equal  amount,  which  the  two  makers  were 
equally  bound  to  pay,  distinguishes  the  pres- 
ent case  from  Heald  v.  Davis,  11  Cash. 
(Mass.)  318,  59  Am.  Dec.  147,  cited  for  the 
defendant  That  case  goes  upon  the  aa- 
sumption  tliat,  as  both  parties  were  equally 
bound  to  pay,  it  must  be  presumed  that  both 
contributed  equally  to  the  payment  and 
that,  'inasmuch  as  possession  could  not  be 
by  both  Individually,  It  would  be  found  with 
one,  although  both  had  contributed  equally 
to  the  payment'  a  reason  which  evidently 
does  not  apply  to  this  case,  where  there  were 
two  notes  of  equal  amount  and  there  was  no 
difficulty,  if  half  was  paid  by  each  of  the 
makers,  in  leaving  one  of  the  notes  in  the 
possession  of  each.  No  authority  is  cited  for 
the  decision  in  Heald  v.  Davis,  and  the  rea- 
son assigned  for  it  is  not  such  as  would  in- 
duce us  to  follow  it  without  hesitation.  It 
would  apply  equally  well  to  the  case  where 
one  of  two  sureties,  who  sued  the  other  for 
contribution,  produced  the  note,  on  which 
they  were  Jointly  and  severally  liable,  aa  is 
in  conflict  with  the  general  rule,  which  we 
take  to  be  extremely  well  established,  that 
the  production  of  a  note  by  a  party  who  is 
bound  to  pay  it  is  prima  fntie  evidence  that 
it  was  paid  by  him.  1  Oreenl.  Bv.  {  38; 
Baring  v.  Clark,  19  Pick.  (Mass.)  220,  227; 
McGee  v.  Prouty,  9  Mete.  (Mass.)  547,  551,  43 
Am.  Dec.  409." 

In  the  case  of  Ingram  t.  Croft,  7  La.  82. 
the  court  held  that  the  "possession  of  a 
Joint  note,  by  one  of  the  drawers,  with  a  re- 
ceipt of  payment  by  the  holder  or  possessor 
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indorsed  on  it,  by  the  person  entitled  to  re- 
ceive It,  Is  prima  facie  evidence  of  the  lia- 
bility of  the  other  drawer,  to  refund  one- 
half  of  the  note,"  and  In  the  case  of  Dlllen- 
beck  V.  Dygert,  97  N.  Y.  303,  49  Am.  Rep. 
625.  the  court  said:  "We  affirm  this  Judg- 
ment upon  the  ground  that  the  note,  which 
was  paid  by  George  W.  Snell,  although  es- 
t^gulshed  as  such  by  the  fact  of  Its  pay- 
ment, remained  in  the  hands  of  Snell,  the 
evidence  of  a  right  to  contribution  against 
bis  co-sureties,  establishing  both  that  tbey 
incurred  the  original  obligation  to  contri- 
bute, and  the  fact  of  payment  by  Snell, 
which  made  that  obligation  operative  In  bia 
favor." 

In  the  case'  of  Keyser  v.  Warfleld,  103  Md. 
161,  63  AtL  217,  suit  was  brought  by  one 
Joint  maker  of  two  notes  to  recover  contribu- 
tion from  the  other,  and  the  claim  was  re- 
sisted on  the  ground  that  the  defendant  sign- 
ed the  notes  as  guarantor  and  bad  been  dis- 
charged by  the  action  of  the  bank.  The  rec- 
ord shows  that  the  plaintiff  offered  evidence 
tending  to  prove  the  genuineness  of  the  sig- 
natures to  the  notes;  that  he  paid  the 
amount  due  on  them,  and  that  the  defendant 
signed  the  notes  as  maker;  and  the  court 
held  "that  the  plaintiff  had  made  out  a  pri- 
ma facie  case." 

In  the  case  at  bar,  unlike  the  cases  of 
Heald  v.  Davis  and  Bates  v.  Cain,  we  have, 
in  addition  to  the  fact  that  the  note  was 
found  among  the  private  papers  of  the  de- 
teased,  the  testimony  of  Mr.  Gassaway  to 
the  effect  that  Judge  Revell,  on  the  15th  of 
Hay,  1905,  paid  the  amount  then  due  on  the 
note,  and  we  think  the  evidence  was  suffi- 
cient to  establish  the  prima  fade  right  of  the 
plaintiffs  to  recover  from  the  defendant  one- 
half  of  the  amount  paid  by  Judge  Revell  on 
account  of  the  note  and  interest  within  three 
years  prior  to  the  bringing  of  the  suit,  and 
that  the  ease  should  not,  therefore,  have 
been  taken  from  the  Jury. 

At  the  time  of  the  payment  of  the  note,  on 
the  15th  of  May,  1905,  the  statute  of  limita- 
tions had  not  attached  because  of  the  pre- 
vious payments  on  the  note  (Burgeon  v.  Blx- 
ler,  55  Md.  392,  39  Am.  Rep.  417;  Hooper  v. 
Hooper,  81  Md.  155,  31  Atl.  508,  48  Am.  St 
Rep.  496),  and,  when  one  Joint  maker  of  a 
note  pays  the  debt  before  It  is  barred  by 
statute,  the  statute  begins  to  run  as  against 
his  right  to  contribution  from  the  other  Joint 
maker  from  the  date  of  such  payment.  9 
Cyc.  802;  Hooper  v.  Hooper,  supra;  Davis 
V.  Humphreys,  6  M.  &  W.  164. 

We  find  no  error  in  the  rulings  of  the  court 
in  the  other  bills  of  exception.  In  the  first 
exception  the  witness  was  asked  to  give  bis 
opinion  as  to  the  ability  of  the  defendant  to 
pay  the  note  from  its  date  to  the  date  of  the 
last  payment,  and  In  the  second  exception 
he  was  asked  what  knowledge  he  had  of  the 
"financial  condition"  of  Judge  Revell  be- 
tween the  date  of  the  note  and  the  date  of 


Its  payment,  and  the  court  properly  refused 
to  allow  the  questions  to  be  answered.  It 
Is  said  in  1  WIgmore  on  Evidence,  {  89,  that 
lack  of  money  or  other  resources  Is  relevant 
to  show  Improbability  of  the  making  of  a 
loan  or  payment,  but  that  the  possession  of 
money  is  not  admissible  "as  making  prob- 
able the  payment  or  loaning  of  money." 

It  follows  from  what  we  have  said  that; 
because  of  the  error  In  the  granting  of  de- 
fendant's prayer,  we  must  reverse  the  Judg- 
ment below  and  grant  a  new  trlaL 

Judgment  reversed,  with  costs,  and  new, 
trial  awarded. 

(lU  Ma.  SEt) 

PENNSYLVANIA  R.  CO.  v.  OREM  FRUIT 
ft  PRODUCE  CO.  OF  BALTI- 
MORE CITY.t 
(Court  of  Appeals  of  Maryland. .  June  29, 1909.) 

1.  OAaaisRS  ({  177*)— OoNTBACt  or  Cabbiaob 

— LlABILITT  FOB  BREACH. 

A  carrier  receiviog  produce  to  be  carried 
in  its  lefrigerator  car  to  a  point  beyond  its  lines 
and  contracting  to  re-ice  the  car  at  two  points, 
one  on  its  line,  and  the  other  on  the  line  of  an- 
other carrier  with  which  it  had  a  through  billing 
arrangement,  is  liable  for  the  damage  from  fail- 
are  to  re-ice  at  such  points. 

[Ki.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  779-787;   Dec.  Dig.  i  177.«] 

2.  CaKriebb   (I   133*)— Injtiby  to   Fbeioht^ 
Damaobs— Evidence. 

The  original  account  of  sales  at  destination 
of  a  car  of  tomatoes  is  admissible,  in  an  action 
aicainst  a  carrier  for  injury  to  the  tomatoes 
from  failure  to  re-ice  the  car  at  points  on  the 
route  as  agreed,  to  show  the  amount  realized. 

TEd.  Nnte. — For  other  cases,  see  Carriers,  Dee. 
Dig.  {  133.*] 

3.  CaBRIERS    (f    133*)— IKJUBT    TO   FasiOHit— 
DaMAOES— EVIOENCE. 

Evidence,  in  an  action  for  injury  to  a  car 
of  tomatoes  from  failure  of  the  carrier  to  re-ice 
the  car,  tending  to  fix  the  amount  they  would 
have  brought  had  they  reached  their  destination 
in  Kood  condition,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee, 
Dig.  {  133:*] 

4.  ETvioENCK  ({  244*)— AninssioNB— DECII.ASA.* 
TioNS  OF  Agents. 

Declarations  of  its  agents  of  general  au- 
thority, such  as  general  managers  and  general 
freight  agents,  may  be  competent,  as  admissions 
to  affect  a  carrier,  if  made  within  the  reason- 
able discbarge  of  their  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §§  916-922 ;   Dec.  Dig.  {  244.*] 

5.  EvTDENCH   a   140*)- Similar    Facts    and 

CORDITIONB. 

A  witness,  in  an  action  against  a  carrier 
for  breach  of  contract  to  re-ice,  at  certain 
points  on  the  route,  a  car  of  tomatoes,  may  tes- 
tify as  to  his  experience  under  similar  condi- 
tions with  can  which  had  gone  through  iced  at 
sncb  points. 

IKi.  Note.— For  other  cases,  see  Evidence^ 
Dec  Dfg.  i  140.*] 

6.  Afpeal  and   Ebbob  (i   970*)  —  Sirikino 
Out  Testimont— DiscnETioN. 

Refusal  to  strike  out  testimony  admitted 
without  objection  is  within  the  unreviewable  dis- 
cretion of  the  trial  court 

[Tea.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3849-3851;  Dec.  Dig.  | 
970.*] 
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7.  CASsiKsa  (I  133*)— Bbeaoh  or  C!oNTaA.OT 

or  Cabxiaoe— Evidence. 

Wb7  it  was  not  re-iced  may  not  be  shown 
in  an  action  for  breach  of  a  earner's  contract  to 
re-ice  a  car  of  tomatoes  at  certain  points  on 
the  ronte. 

[Ed.  Note.— For  other  cases,  see  Oarriers,  Dec. 
Dig.  f  183.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Thoa.  Ireland  Elliott,  Judge. 

Action  by  the  Orem  Fruit  &  Produce  Com- 
pany of  Baltimore  City  against  the  Pennsyl- 
vania  Railroad  Company  and  another.  From 
a  Judgment  for  plaintiff  against  said  railroad 
company,  said  defendant  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKBB,  BURKE,  WORTH- 
INOXON.  THOMAS,  and  HENRI.  JJ. 

Shirley  Carter,  for  appellant  George  E. 
Robinson  and  O.  Parker  Baker,  for  appellee. 

BRISCOE,  J.  The  principles  of  law  ap- 
plicable to  the  facts  of  this  case  were  set- 
'  tied  on  a  former  appeal  between  the  same 
parties,  reported  In  106  Md.  1,  66  Aa  436, 
124  Am.  St.'  Rep.  462.  The  substantial  facta 
are  practically  the  same,  and  we  will  consid- 
er the  qnestlons  raised  on  the  Tarlous  excep- 
tions as  bearing  on  this  appeal. 

The  action  was  originally  Instituted  In  the 
Baltimore  city  court,  but  the  case  was  sub- 
sequently removed  to  the  superior  court  of 
Baltimore  city.  The  trial  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  the  Northern 
Central  Railroad,  one  of  the  defendants,  and 
a  Judgment  in  favor  of  the  plaintiff  against 
the  Pennsylvania  Railroad  Company,  the  ap- 
pellant corporation,  also  one  of  the  defend- 
ants, for  the  sum  of  $449.50.  And  from  the 
last-mentioned  Judgment  the  defendant  has 
appealed. 

The  declaration  alleges  that  on  the  19th 
day  of  July,  1904,  the  defendants  were  com- 
mon carriers  of  goods,  for  hire  from  Balti- 
more to  divers  places  In  the  United  States 
and  Canada;  that  on  said  date,  at  Balti- 
more, Md.,  the  plaintiff  delivered  to  the 
Northern  Central  Railway  Company,  a 
branch  of  the  defendant,  the  Pennsylvania 
Railroad  Company,  divers  goods  of  the  plain- 
tiff, to  wit,  479  crates  of  tomatoes,  to  be 
carried  In  refrigerator  cars  from  Baltimore 
to  Montreal,  Canada,  and  then  to  be  deliver- 
ed to  J.  R.  Clogg  ft  Co.  by  said  defendants,  at 
the  same  time  agreeing  with  the  plaintiff  to 
re-Ice  said  refrigerator  car  In  which  said  to- 
matoes were  shipped  at  Wllkesbarre,  Pa.,  and 
Oneonta,  N.  Y.,  which  the  defendants  neg- 
ligently failed  to  do;  also  the  defendants 
neglected  their  duty  and  did  not  safely  carry 
said  goods  to  the  aforesaid  pla«e,  and,  by 
reason  of  said  neglect  to  safely  carry  and  re- 
Ice  said  tomatoes  as  aforesaid,  the  said  goods 
were  wholly  lost  and  destroyed,  whereby  the 
plaintiff  suffered  great  loss  and  damages,  to 
wit,  the  vHlne  of  said  tomatoes. 


The  facts  relied  on  by  the  appellee  to  sus- 
tain the  action  are  these:  The  plaintiff  had 
been  a  large  shipper  of  fruit  and  produce 
from  Baltimore  city,  their  place  of  business, 
to  Montreal,  Canada,  in  refrigerator  cars  be- 
longing to  the  appellant  On  the  19th  of 
July,  1904,  the  appellee  delivered  to  the  appel- 
lants, as  common  carriers.  In  the  city  of  Bal- 
timore,  479  crates  of  tomatoes  to  be  carried 
in  one  of  tbelr  refrigerator  can  from  Baitf- 
more  city  to  the  place  of  destination — Mont- 
real, Canada.  The  route  of  the  car  was  over 
several  systems  of  railroads,  to  wit,  from 
Baltimore  to  Sunbnry,  Pa.,  over  the  Northern 
Central  Railway ;  from  Sunbury  to  Wllkes- 
barre over  the  Sunbury  Division  of  the  Phil- 
adelphia ft  Erie  Railroad,  <H>erated  by  the 
Pennsylvania  Railroad  Company;  from 
Wllkesbarre  by  the  Delavrare  ft  Hudson  Com- 
pany to  Rouse's  Point,  N.  Y.,  and  by  the 
Grand  Trunk  Railroad  from  the  last-named 
point  to  Montreal,  Canada,  the  point  of  des- 
tination. The  tomatoes  were  received  by  the 
Northern  Central  Railroad  Company  at  Bal- 
timore in  good  condition,  and  were  placed  in 
a  car  for  transportation  under  the  terms  of 
a  bill  of  lading  .set  out  In  the  record.  The 
car  was  Inspected  and  properly  Iced  in  Bal- 
timore before  leaving  that  city,  at  S:40  p.  m. 
on  July  10,  1004.  It  arrived  In  Montreal  on 
the  22d  of  July,  1904,  In  a  "heated  rondiUon, 
the  ice  tanks  empty,  and  the  tomatoes  dead 
ripe."  The  sum  realized  from  the  sale  of 
the  tomatoes  amounted  to  $37.69,  whereas,  If 
they  had  not  been  injured  and  damaged,  the 
plaintiff  would  have  received  a  larger  sum. 

According  to  the  terms  of  the  contract  be- 
tween the  plaintiff  and  defendant  stated  In 
the  bill  of  lading,  the  car  was  to  be  re-Iced 
at  two  points,  viis.,  at  Wllkesbarre,  Pa.,  on 
the  line  of  appellant,  a  distance  of  about  213 
miles  from  Baltimore,  and  at  Oneonta,  N.  Y., 
on  the  line  of  the  Delaware  &  Hudson  Rail- 
road, a  connecting  carrier,  167  miles  from 
Wllkesbarre,  the  distance  from  Oneonta  to 
Montreal  being  about  215  miles,  maUng  the 
entire  route  of  the  car  600  mUes. 

It  further  appears  that  one  of  the  defend- 
ant's lines  ended  at  Sunbury,  Pa.,  and  the 
other  at  Wllkesbarre,  Pa.,  but  they  had  a 
through  billing  arrangement  with  the  Dela- 
ware ft  Hudson  Railroad.  The  re-icing  of 
cars  is  noted  on  the  card  waybill  which  goes 
with  the  car  and  is  delivered  to  the  connect- 
ing carrier.  The  card  shows  the  Initials,  the 
car  number,  its  destination,  routing,  and  the 
consignee.  It  is  admitted  that  the  car  was 
not  re-iced  at  either  Wllkesbarre,  Pa.,  or 
Oneonta,  N.  Y.,  according  to  the  terms  of  the 
bUl  of  lading. 

The  witness  Burroughs,  assistant  yardmas- 
ter  of  the  Delaware  ft  Hudson  Railroad,  tes- 
tified that  he  inspected  the  car  at  Oneonta, 
N.  Y.,  on  July  20,  1904,  and  found  the  Ice  had 
melted  about  a  foot  from  the  top,  and  he 
did  not  deem  it  necessary  to  re-ice  it 
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There  wu  evidence  to  show  that  the  re- 
frigerator car  was  delivered  by  the  Penn- 
•ylvanta  Railroad  Company  at  Wllkesbarre, 
and  was  received  by  the  Delaware  &  Hudson 
Railroad  Company  in  good  order.  The  car 
waa  Inspected,  bat  not  its  contents.  There 
was  evidence  also  to  the  effect  that  the  tem- 
peratnre  In  Baltimore,  July  19,  1004,  was 
highest  97  degrees;  lowest  77  degrees;  at 
Wllkesbarre,  on  July  20th,  highest  83  degrees, 
lowest  68  degrees;  at  Oneonta  on  July  21st, 
highest  84  degrees,  lowest  B5  degrees;  at 
Montreal.  July  22d,  highest  72  degrees,  lowest 
66  degrees. 

The  record  contains  11  bills  of  exception. 
They  all  relate  to  the  rulings  of  the  court 
upon  the  ndmlsslblUty  of  evidence,  except 
the  eleventh,  and  this  embraces  the  action 
of  the  court  In  granting  the  plaintiff's  first 
prayer.  In  rejecting  the  defendant's  second, 
fourth,  Hfth,  sixth,  seventh,  and  eighth  pray- 
ers, and  In  overruling  the  defendant's  special 
exception  to  the  plaintiff's  first  prayer. 

It  is  not  disputed,  as  we  understand,  that 
the  appellant  failed  to  re-ice  the  car  at 
Wilkesharre.  Pa.,  or  at  Oneonta.  N.  T.,  ac- 
cording to  the  terms  of  the  contract,  as  stat- 
ed In  the  bin  of  lading,  and  this  is  the 
ground  upon  which  the  appellee  rests  its 
right  to  recover  In  this  action.  We  will  first 
consider  the  prayers. 

The  plaintiff's  prayer  as  to  the  measure  of 
damages  was  properly  granted.  It  submit- 
ted the  correct  rule  for  the  guidance  of  the 
Jury  in  estimating  the  damages.  The  de- 
fendant's special  exception  to  this  prayer 
was  properly  overruled,  because  there  was 
evidence  legally  sufficient  from  which  the 
Jnry  could  And  the  market  value  of  the  479 
crates  of  tomatoes  at  Baltimore  on  July  19, 
1904,  and  also  the  amount  realized  by  the 
plaintiff  for  the  tomatoes  when  sold  at  Mon- 
treal. 

The  appellant's  six  prayers  were  properly 
refused.  All  of  these  prayers  were  practical- 
ly demnrrers  to  the  evidence,  and  sought  to 
withdraw  the  case  from  the  consideration  of 
the  Jury  upon  the  ground  that,  under  the 
pleadings,  there  was  no  evidence  legally  suf- 
ficient to  entitle  the  plaintiff  to  recover.  The 
evidence  In  this  case  is  undisputed  that  the 
defendant  company  did  not  re-ice  the  car 
which  contained  the  tomatoes,  according  to 
contract,  at  two  points  on  the  route,  at 
Wllkesbarre,  Pa.,  on  the  appellant's  line,  a 
distance  of  about  213  miles  from  Baltimore, 
and  at  Oneonta,  N.  Y.,  on  the  line  of  the 
Delaware  ft  Hudson,  a  connecting  carrier. 
On  the  contrary,  the  appellant's  witnesses 
testified  that  they  had  not  performed  their 
contract  to  re-ice  the  car  at  the  points  nam- 
ed. The  appellants  in  this  case  rest  their 
defense  to  the  action  upon  the  ground  that 
they  bad  transported  the  car  with  reasonable 
dispatch  over  its  line  to  Wllkesbarre,  Pa., 
and  there  safely  delivered  it  to  the  Dela- 
ware &  Hudson  Company  for  further  trans- 
portation  towards  Its  destination,  to  wit, 


Montreal:  hence  they  had  performed  every 
duty  which  they  owed  the  plaintiff.  And 
this  contention  la  made  in  view  of  the  plain- 
tiff's evidence  tending  to  show,  if  the  car 
had  been  re-iced  at  the  points  named,  the 
tomatoes  would  have  reached  Montreal,  their 
point  of  destination,  without  Injury  and  In 
good  condition. 

Fallnre  to  re-Ice  the  car  at  the  points 
named,  according  to  the  terms  of  the  con- 
tract between  the  plaintiff  and  defendant,  as 
set  out  in  the  bill  of  lading,  and  It  appearing 
from  the  evidence  that  injury  and  damage 
resulted  from  tlila  neglect,  would  be  such  de- 
fault on  the  part  of  the  carrier  as  to  render 
it  liable  for  the  damage  caused  thereby. 
Orem  Fruit  Oo.  v.  N.  O.  Ry.  Co.,  100  Md.  1, 
66  AtL  436,  124  Am.  St  Bep.  462;  Meredith 
V.  Railroad  Co.,  187  N.  C.  479,  60  8.  E.  1; 
Myrlck  v.  R.  R.  Co.,  107  U.  8.  107,  1  Sup.  Ot 
425,  27  L.  Ed.  325;  TJ.  S.  v.  Denver  K.  R.  Ca. 
191  U.  8.  84,  24  Sup.  Ct  83,  48  L.  Ed.  106. 

The  ten  remaining  bills  of  exception  pre- 
sent the  rulings  on  the  testimony,  and  these 
remain  to  be  disposed  of. 

The  first  exception  embraceis  the  rulings 
of  the  court  In  permitting  the  original  ac- 
count of  sales  of  the  car  containing  the  479 
crates  of  tomatoes  to  be  offered  in  evidence. 
This  evidence  waa  admissible  for  the  pur- 
pose of  showing  the  net  amount  realized  for 
the  tomatoes  after  paying  freight  and  com- 
missions. , 

The  evidence  objected  to  in  the  second  bill 
of  exception  was  properly  admitted.  It  tend- 
ed to  fix  the  amount  the  plaintiff  would  have 
received  for  the  tomatoes,  and  the  price  the 
tomatoes  would  have  brought,  If  they  had 
reached  their  destination  in  good  condition. 

The  third  exception  relates  to  the  uduils- 
slblllty  of  an  admission  of  Glanville,  the 
general  freight  and  claim  agent  of  the  ap- 
pellant corporation,  that  the  car  had  not 
been  re-Iced  according  to  contract  The  rule 
Is  well  settled  that  the  declarations  of  agents 
of  general  authority,  such  as  general  man- 
agers and  general  freight  agents,  may  be 
competent,  as  admissions  to  affect  the  com- 
pany, if  made  within  the  reasonable  dis- 
charge of  their  duty.  16  Cyc.  1021;  Burnslde 
V.  Grand  Trunk  R.  Co.,  47  N.  H.  554,  93  Am. 
Dec  474.  There  was  sufiScient  foundation 
laid  for  the  introduction  of  this  evidence, 
and  there  was  no  error  in  the  court  in  admit- 
ting it 

The  fourth  exception  presents  an  objection 
to  the  following  question  and  answer  "TeS" 
thereto:  "Q.  Can  you  state  from  your  ex- 
perience whether  the  car,  if  iced  at  Wllkes- 
barre, and  the  thermometer  there  being  85 
degrees  as  the  highest  and  68  degrees  as  the 
lowest  on  the  20th  of  July,  1904,  whether 
that  Ice  would  have  lasted  until  It  got  to 
Oneonta?"  The  question  was  legal,  and  the 
answer  pertinent  The  court  committed  no 
error  in  rulings  in  this  regard. 

The  fifth  and  sixth  exertions  rdate  to 
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questions  asked  the  witness  Orem  by  the 
court  as  to  his  experience,  under  similar  con- 
ditions, with  a  car  iced  at  WllkesbaiTe,  pass- 
ins  through  different  temperatures,  and  with 
cars  Iced  at  Baltimore,  and  Iced  at  the  points 
at  which  these  cars  were  to  be  iced,  when 
they  readied  Montreal.  There  was  no  error 
in  the  ruling  upon  the  matters  lu  these  ex- 
ceptions, nor  in  the  court's  refusal  to  strike 
out  the  answer,  upon  appellant's  motion, 
which  was  to  the  effect,  "We  had  cars  a  few 
days  prior  to  this  one  that  went  through 
with  similar  goods,  and  we  got  top  market 
prices  for  the  goods;  that  is  the  best  evi- 
dence of  how  they  arrived." 

The  remaining  exceptions  require  but  a 
btrlef  notice.  The  seventh  exception  embraces 
the  rulings  of  the  court  upon  a  motion  to 
strike  out  the  statement  by  the  witness  Orem 
that  Glanvllle  was  the  agent  of  the  Penn- 
sylvania Railroad  Company.  The  refusal  of 
the  court  to  strike  out  testimony  admitted 
without  objection  is  a  matter  within  the 
discretion  of  the  court,  and  is  not  reviewable 
here. 

In  the  eighth  and  ninth  bills  of  exception 
the  defendant  offered  to  prove  the  reason 
why  the  car  was  not  re-iced  at  the  two 
points  stated  In  the  bill  of  lading.  This 
character  of  evidence  was  clearly  inadmis- 
sible and  properly  excluded. 

The  tenth  exception  embraces  the  rulings 
of  the  court  In  excluding,  as  evidence,  a  re- 
ceipt of  the*  Fruit  Companies  Association,  at 
Montreal,  for  the  car  containing  the  479 
crates  of  tomatoes.  This  evidence  was  not 
pertinent  to  the  issue,  and  was  properly  re- 
jected. 

Finding  no  reversible  errors  in  the  rulings 
<rf  the  court,  the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


(82  vt  SOI) 

CITT  OF  BARRB  v.  PGRRT  &  SCRIBNER. 

(Supreme  Court  of  Vermont.    Washington. 
July  2,   1909.) 

1.  MUNICIPAI,  COBPOBATIONS  (J  85»)— POWKBS 
— CH  ABTEBS— '  'OBDIN  ANCX. ' ' 

Under  Barre  City  Charter  (Acta  1884,  pp. 
148,  163,  1S4,  No.  165)  §|  5.  53,  55,  vesting 
the  administration  of  municipal  affairs  in  the 
mayor  and  board  of  aldermen,  and  empower- 
ing the  council  to  make  "ordinances,"  regula- 
tions, and  by-laws  to  provide  a  supply  of  wa- 
ter, etc.,  a  grant  of  a  privilege  to  an  individu- 
al to-  install  a  system  of  pipes  through  the 
streets  of  the  city,  to  convey  water  to  the  in- 
habitants thereof,  may  be  by  resolution  of  the 
board  of  aldermen,  approved  by  the  mayor,  and 
need  not  be  by  ordinance  which,  strictly  speak- 
ing, is  an  expression  of  the  municipal  will  af- 
fecting the  conduct  of  the  inhabitants  gener- 
ally or  of  a  number  of  them  under  some  general 
designation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  188;  Dec.  Dig.  i 
85* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  pp.  502-1,  5027.] 


2.  MtJWICIPAL,  CORPOBATIONB   (I  86*)— Obdi- 

NANCES— RBQDISITBS. 

Where  a  municipal  measure  has  the  req- 
uisites of  an  ordinance,  the  name  given  to  It, 
or  the  form  in  which  it  is  cast,  is  ordinarily 
of  little  importance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.   Dig.  i  188;    Dec.  Dig.  i 

3.  MDNICIPAI,  COBPOBATIONS  (8  110*)— OBDI- 
N  ANCES— POBUC  ATION— N  ECESStTT. 

Where  publication  of  ordinances  and  by- 
laws is  prescribed  by  the  city  charter,  a  fail- 
ure to  publish  will  generally  invalidate  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  239;  Dec  Dig.  I 
110.»] 

4.  CoNSTTFurroNAL  Law  (|  193*)— Cdbativb 
Statutes— Vaudity. 

The  Legislature  may  confirm  by  subsequent 
act  what  it  may  authorize  in  the  first  instance. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  536;   Dec.  Dig.  S  193.*] 

5.  MTTNICIPAI,  COBPOBATIONS  (J  76*)— LEGIS- 
LATIVE Control— CoNFiBMATioN  ov  Acts. 

As  the  Lej^slatnre  may  authorize  a  city  to 
grant  to  an  individual  the  privilege  of  con- 
structing and  maintaining  a  system  of  water- 
works to  supply  water  to  the  inhabitants,  so 
it  may  confirm,  by  subsequent  enactment,  a 
grant  made  by  a  city. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  181 ;  Dec.  Dig.  I 
76.»] 

6.  Watebs  and  Wateb  Coubses  ({  1S9*) — 
Public  Wateb  Supplt— Fbanchisb  to  Pbi- 
VATE  Individuals. 

Acts  1896,  p.  108,  No.  145,  requiring  every 
person  owning  and  having  water  pipes  in  the 
streets  in  the  city  of  Barre  to  file  with  the  clerk 
a  survey  of  tbe-Iocation  thereof  and  prohibiting 
any  person  from  subsequently  laying  any  pipes 
within  the  city  until  the  filing  of  such  a  sur- 
vey, is  a  legislative  recognition  of  the  rights  of 
an  individual  owning  pipes  in  the  streets  of 
the  city  to  supply  water  to  the  inhabitants,  s* 
that  the  city  cannot  question  the  permit  grant- 
ing the  right  to  the  individual,  and  leaves  the 
future  relations  of  the  parties  to  be  determin- 
ed by  the  terms  of  the  grant,  the  conditions 
imposed  by  the  act,  and  the  city's  general  pow- 
ers of  regulation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  272;  Dec.  Dig.  I 
189.*] 

7.  Waters  and  Water  Coubses  (|  189*)— 
Public  Wateb  Supplt— Fbanchisb  to  Pbi- 
VATE  Individuals- Term  or  Franchise. 

Under  Barre  City  Charter  (Acts  1894,  p. 
164,  No.  165)  {  55,  authorizing  the  council  to 
make  ordinances,  regulations,  and  by-laws  to 
provide  a  water  supply,  etc.,  the  city  cannot 
grant  to  an  individual  the  privilege,  in  perpetu- 
ity, of  maintaining  in  the  city  a  system  ot 
water  works  to  supply  the  inhabitants  with 
water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  272;  Dec.  Dig. 
8  189.*]  . 

8.  Watebs  and  Wateb  Ooubsbs  ((  189*)— 
Public  Water  Supply- Franchise  to  Pbi- 
VATE  Individuals. 

A  grant  by  the  city  of  Barre,  pursuant  to 
its  charter  (Acts  1894,  p.  164,  No.  165)  f  55, 
of  the  right  to  maintain  a  waterworks  sys- 
tem to  supply  the  inhabitants  with  water, 
which  fixes  no  time  limit,  is  a  grr.nt  for  a 
reasonable  time,  and  the  question  of  the  revo- 
cation of  the  grant,  where  it  has  been  follow- 
ed by  a  substantial  expenditure  for  the  city's 
benefit,   must   be   considered   with   reference  to 
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th«  time  which  will  satisfy  the  reqnirementa  of 
equity. 

_rEd.  Note.— Pop  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  272;  Dec.  Dig. 
I  180.«] 

9.  MnmciPAL  Corporations  (J  60*)— Pow- 
ers—Extent  OF  AUTHOBITT. 

One  dealing  with  a  city  council  is  bound 
to  know  the  extent  of  its  authority  whether 
determined  by  statute  or  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.   |   150;    Dec.  Dig.  t 

10.  LiCEITSBS   (S   59*)— Rkvocatiow. 

A  license  which  has  been  acted  on  can- 
not be  so  revoked  as  to  deprive  the  licensee  of 
the  t>enefit  of  his  expenditures. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  S  122;   Dec.  Dig.  I  68.*] 

11.  MUNIC^PAI.  CORPORATIONS   (|  167*)- POW- 

MBS  OF  Officers. 

Municipal  officers,  acting  under  general  au- 
thority, cannot  bind  the  municipality  for  a 
longer  time  than  is  reasonable  in  view  of  the 
nature  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  (  375;  Dec.  Dig.  S 
167.*] 

12.  Waters  and  Water  Courses  (S  189*)— 
Public   Water  Supplt— Franchises. 

Where  a  permit  granted  by  the  city  of 
Barre  under  its  charter  (Acts  1894,  p.  164, 
No.  165)  i  55,  to  individuals  to  construct  and 
maintain  a  system  of  waterworks  to  supply 
the  inhabitants  with  water,  contained  no  terms 
of  limitation  either  as  to  time  or  territory, 
tlte  city  could  revoke  the  permit  at  any  time 
so  far  as  the  permit  applied  to  territory  into 
which  the  works  bad  not  been  extended,  and 
into  which  the  expansion  was  not  required  for 
the  reasonable  utilization  of  the  existing  sys- 
tem, but  could  not  prevent  the  laying  of  such 
additional  pipes  as  might  be  needed  to  give 
reasonable  use  of  the  carrying  pipes  already 
laid. 

[E>d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  272;    Dec.  Dig.  S 

Appeal  in  Cbancery,  Washinj^on  County; 
Alfred  A.  Hall,  Cliancellor. 

Suit  by  the  City  of  Barre  against  Perry 
&  Scribner.  Heard  on  pleadings,  master's 
report,  and  exceptions  thereto.  From  a  de- 
cree pro  forma  for  the  orator,  awarding  re- 
lief, as  prayed  for,  defendants  appeal.  Re- 
versed and  remanded. 

Argued,  before  ROWBLL,  C.  X,  and  MUN- 
80N,  WATSON,  HAZELTON,  and  POW- 
ERS, JJ. 

G.  W.  Wing,  for  appellants.  J.  Ward 
Carver.  O.  T.  Swasey,  and  John  W.  Gordon, 
for  appellee. 

MUNSON,  J.  The  defendants,  partners  in 
the  business  of  supplying  water  to  the  orat- 
or's inhabitants  for  domestic  and  sanitary 
purposes,  installed  their  system  of  pipes  in 
reliance  upon  a  resolution  of  the  city  council, 
which  authorized  them  to'  lay  and  maintain 
an  aqueduct  through  the  streets  of  the  city 
for  the  purpose  of  conveying  water.  The 
orator  contends  that  the  permit  is  void,  lie- 
cause  not  given  by  an  ordinance;    because 


not  expressed  to  be  for  a  public  purpose;  and 
because  not  limited  as  to  time.  The  dpeciflc 
prayer  of  the  bill  la  that  the  defendants  be 
enjoined  from  extending  their  mains  and 
pipes  through  any  of  the  streets,  and  from 
digging  in  any  of  the  streets  for  that  pur- 
pose, without  having  first  obtained  the  con- 
sent of  the  common  council;  but  without 
their  being  restrained  from  lieeping  in  re- 
pair their  mains  and  pipes  as  then  located, 
nor  from  making  excavations  for  that  pur- 
pose in  conformity  with  the  charter  and  or- 
dinances. The  permit  imposed  certain  con- 
ditions regarding  the  use  of  the  streets,  and 
was  made  revocable  at  any  time  for  cause. 
The  bill  does  not  allege  that  the  conditions 
of  the  permit  have  been  violated.  The  de- 
fendants pHI"!  t»iTt  the  permit  authorizes 
them  to  extend  their  system  throughout  V- 
•city,  that  ii  is  levocable  only  for  cause 
shown,  and  that  no  cause  for  revocation  ap- 
pears. 

It  is  said  that  the  charter  required  that 
this  action  be  taken  by  ordinance  instead  of 
resolution.  The  charter  vests  the  adminis- 
tration of  all  fiscal,  prudential,  and  munic- 
ipal affairs  In  the  mayor  and  board  of  alder^ 
men,  and  these  acting  in  their  joint  capacity 
constitute  the  city  council.  Ordinances  and 
by-laws  are  enacted,  and  other  business  of 
the  city  council  transacted,  by  the  notion  of 
the  board  of  aldermen  with  the  approval  of 
the  mayor.  The  mayor's  approval  of  any 
ordinance,  by-law,  resolution,  or  vote  of  the 
board  of  alderman  is  given  by  signing  the 
same.  The  city  council  is  empowered  to 
make,  alter,  or  repeal  ordinances,  regula- 
tions, and  by-laws  for  certain  specified  pur- 
poses, and  any  other  by-laws,  rules,  and  or- 
dinances which  they  may  deem  necessary, 
not  repugnant  to  the  Constitution  or  laws  of 
the  state;  and  all  these  by-laws,  regulations, 
and  ordinances  are  required  to  be  published 
in  newspapers  prescribed  by  the  city  council 
at  least  20  days  before  they  take  effect.  One 
of  the  matters  specified  is  to  provide  a  sup- 
ply of  water  for  fire  protection  and  other 
purposes,  and  regulate  the  use  of  the  same, 
and  to  establish  and  maintain  necessary  res- 
ervoirs and  water  pipes.  Acts  1891,  pp.  148, 
163,  164,  No.  165,  S!  5,  53,  55. 

The  orator's  argument  assumes  that  Its 
charter  definitely  requires  that  action  of 
this  nature  be  taken  by  ordinance,  but  we 
find  nothing  in  it  that  can  be  so  construed. 
The  Indiscriminate  use  of  the  terms  "ordi- 
nances, by-laws,  rules,  and  regulations,"  at 
the  beginning  and  close  of  the  section  which 
enumerates  in  32  subdivisions  the  powers  of 
the  city  council,  affords  no  basis  for  the 
claim.  There  is  nothing  in  the  nature  of 
the  subject  that  favors  such  a  conclusion. 
Strictly  speaking,  an  ordinance  is  an  expres- 
sion of  the  municipal  will  affecting  the  con- 
duct of  the  inhabitants  generally,  or  of  a 
number  of  them  under  some  general  deslgna- 
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tion.  The  grant  of  a  privilege  to  a  single 
applicant  la  not  within  any  of  the  nsnal 
definitions.  Moreover  this  permit,  although 
In  the  form  of  a  resolution,  la  signed  by  the 
mayor,  and  la  thus  the  joint  and  formal  ac- 
tion of  both  branches  of  the  city  conncll. 
If  a  measure  has  all  the  requisites  of  an  or- 
dinance, the  name  given  It  or  the  form  In 
which  It  la  cast  Is  ordinarily  of  ilttle  im- 
portance. 

But  the  orator  Insists  that  the  distinction 
la  vital  here  because  the  charter  requires 
that  ordinances  shall  be  published  before 
going  into  effect,  and  does  not  require  the 
publication  of  resolntlons.  The  charter  in 
fact  requires  this  of  whatever  may  be  held 
to  be  covered  by  the  terms  "ordinance,  by- 
law, rule,  or  regulation,"  as  used  In  the  sec- 
tion above  referred  to.  No  distinction  is 
made  between  an  ordinance  and  a  resolution 
as  such,  for  the  section  contains  nothing 
with  reference  to  resolutions.  It  Is  generally 
considered  that  where  publication  is  pre- 
scribed by  the  charter  a  failure  to  publish 
will  invalidate  the  act;  but  there  are  cases 
that  hold  otherwise.  28  Cyc.  359.  The  pul>- 
iicatlon  required  in  connection  with  the 
grant  of  a  privilege  is  usually  a  notice  of 
the  application,  to  the  end  that  objections 
may  be  made  before  action  is  taken.  The 
publication  of  an  enactment  in  the  nature 
of  a  municipal  law  is  uriually  designed  to  give 
general  notice  of  the  provision  before  it  goes 
Into  eCTect  If  the  requirement  of  publica- 
tion, as  applied  to  the  measure  in  question, 
were  held  to  be  mandatory,  it  wonid  be  nec- 
essary to  consider  whether  the  defendants' 
expenditures  were  made  in  drcumstances 
that  srave  them  a  rlRht  against  the  dty,  not- 
withstanding the  failure  to  publli«h.  But  the 
▼lew  we  take  upon  a  further  point  is  such 
that  it  will  not  be  necessary  to  pnrane  this 
line  of  inquiry.  It  Is  certain  that  the  defend- 
ants had  their  pipes  In  the  streets  and  were 
supplying  water  to  the  inhabitants  for  do- 
mestic purposes,  with  the  knowledge  and 
sanction  of  the  dty  coundl,  when  the  amend- 
atory act  hereafter  referred  to  was  pro- 
cured. 

It  is  said  that  the  city  coundl  had  no  pow- 
er to  authorize  the  laying  of  pipes  in  the 
streets  for  a  private  purpose,  and  that  the 
permit  Is  Invalid  because  it  does  not  show 
that  the  pipes  were  to  be  used  for  a  public 
purpose.  It  is  not  necessary  to  consider  the 
questions  raised  by  this  objection.  The  Leg- 
islature could  have  authorized  the  city  coun- 
cil to  grant  the  privileges  enjoyed  by  the  de- 
fendants, by  such  municipal  action  as  was  in 
fact  taken,  and  it  could  confirm  by  subsequent 
oiactment  what  it  might  have  authorized  in 
the  first  Instance.  No.  145.  p.  lOS,  Acta  1806. 
is  an  act  in  amendment  of  the  orator's  char- 
ter; and  section  4  provides  that  every  per- 
son, company,  or  corporation  then  owning 
and  having  water  pipes  in  any  street  should 
malte  and  file  with  the  city  clerk  an  accurate 


survey  of  the  location  thereof,  designating 
the  streets,  connections,  and  situation  of  the 
same  with  reference  to  fixed  and  permanent 
muniments,  and  tliat  no  person,  company, 
or  corporation  should  thereafter  lay  any 
pipes  wltbln  street  limits  until  such  a  sur- 
vey was  filed,  and  Imposing  a  penalty  for  a 
failure  to  comply  with  any  requlrempnt  of 
the  section  within  four  months  after  receiv- 
ing notice  from  the  city  council.  The  defend- 
ants were  then  the  owners  of  a  system  of 
pipes  which  had  been  located  in  the  orator's 
streets  under  the  permit  in  question:  and 
this  sweeping  provision  for  the  future  regu- 
lation of  existing  private  plants  was  a  leg- 
islative recognition  of  defendants'  occupancy 
and  its  purpose,  which  precluded  the  city 
from  questioning  the  permit  for  the  claimed 
defects  above  referred  to,  and  left  the  future 
relations  of  the  parties  to  be  determined  by 
the  terms  of  the  grant,  the  further  conditions 
Imposed  by  the  act,  and  the  orator's  general 
powers  of  regulation. 

But  it  is  said  that  a  municipal  grant  of  a 
privilege  for  an  indefinite  time  gives  the  re^ 
clplent  no  vested  right  to  its  enjoyment  for 
any  time.  It  is  true  tliat  the  city  council 
could  not  grant  this  privilege  in  perpetuity. 
It  Is  true  that  one  dealing  with  a  city  council 
is  bound  to  know,  the  extent  of  Its  authority, 
whetlier  determined  by  statutory  provision 
or  by  common-law  rules.  There  are  cases 
which  involve  the  validity  of  municipal  con- 
tracts entered  Into  for  a  specified  time  which 
was  In  excess  of  a  specified  time  fixed  by  tlie 
charter,  and  some  of  these  hold  the  contract 
wholly  void,  while  others  hold  it  void  only 
for  the  excess.  Here,  no  limit  is  fixed  by  the 
charter,  and  none  is  spedfled  in  the  permit, 
and  the  grant  may  projierly  be  restricted  to, 
and  sustained  for.  a  reasonable  time — a 
time  that  will  satisfy  the  requirements  of 
equity.  This  was  not  a  mere  license,  but 
a  grant  which  contemplated,  and  has  been 
followed  by,  a  substantial  expenditure  for 
the  orator's  benefit;  and  the  question  of  rev- 
ocation is  to  be  considered  with  reference 
to  this  fact  It  must  be  remeuilx'reU,  bow- 
ever,  that  underlying  the  questions  above 
considered  Is  the  fact  that  the  claim  of  In- 
validity goes  beyond  the  prayer  of  the  bill; 
for  the  bill  seeks  to  prevent  the  enlnrgeinent 
of  the  system,  not  to  deprive  the  defendants 
of  the  use  of  their  plant.  But  the  orator 
would  restrict  the  continued  use  of  the  sys- 
tem to  the  service  pipes  now  In  existence, 
while  the  defendants  claim  the  right,  not  on- 
ly to  increase  their  service  on  the  streets 
now  occupied,  but  to  extend  their  mains  In- 
to new  territory.  In  passing  upon  the  ques- 
tion thus  presented  it  will  be  necessary  to  re- 
fer to  some  further  findings. 

At  the  time  the  suit  was  brought  the  de- 
fendants' main  line  was  a  two  and  one-half 
inch  pipe,  which  was  not  sufflcleut  to  meet 
the  requirement  of  their  exlatinK  connec- 
tions.   Soon  after  this  the  defendants  pur. 
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chased  Beveral  ipriaga  to  Increase  tbeir  sap- 
ply,  but  these  are  still  unconnectecl  and  un- 
developed. After  tbe  Injunction  was  modi- 
fled,  the  original  main  was  replnced  by  a 
fooi^Inch  pipe,  and  tbis  is  sufficient  to  car- 
ry all  the  supply  that  has  been  made  avail- 
able, and  this  supply  would  be  equal  to  the 
needs  of  two  or  three  times  as  many  patrons 
as  the  system  now  has.  Except  for  a  short 
distance  on  one  street,  the  defendants  are 
the  only  spring  water  company  in  the  terri- 
tory covered  by  tbeir  mains.  If  all  the  In- 
habitants of  this  territory  were  patrons  of 
defendants'  system,  their  entire  supply  as 
now  developed  would  be  taken. 

The  adjustment  of  tbe  claims  before  stated 
lies  in  the  application  of  two  rules:  One,  that 
a  license  whlcTh  has  been  acted  upon  cannot 
be  so  revoked  as  to  deprive  the  licensee  of 
the  benefit  of  his  expenditure ;  the  other,  that 
municipal  officers,  acting  under  general  au- 
thority, cannot  bind  the  municipality  for  a 
longer  time  than  is  reasonable  in  view  of 
flie  nature  of  the  subject-matter.  The  permit 
In  question  contains  no  terms  of  limitation 
as  regards  territory  or  time.  As  far  as  the 
grant  applies  to  territory  into  which  the  de- 
fendants' mains  have  not  been  extended  and 
tbe  expansion  is  not  required  for  the  rea- 
■ooable  utilization  of  tbe  existing  system, 
the  city  can  revoke  the  permit  At  any  time. 
On  the  other  hand,  the  defendants  cannot  be 
precluded  from  laying  such  additional  pipes 
as  may  be  needed  to  give  them  the  reasonable 
and  natural  use  of  tbe  carrying  pipes  al- 
ready laid.  Upon  the  facts  reported,  It  Is 
considered  that  tbe  city  is  entitled  to  pro: 
hlblt  the  further  extension  of  defendants' 
mains,  but  that  tbe  defendants  are  entitled 
to  make  further  service  connections  in  the 
streets  or  sections  thereof  where  their  mains 
are  now  located.  It  is  not  necessary  to  con- 
sider the  facts  reported  regarding  the  cost  of 
the  plant,  the  expense  of  maintenance,  and 
the  gross  receipts.  The  case  does  not  call 
for  a  present  (determination  of  the  time  limit 
of  defendant's  right  of  enjoyment.  The  ques- 
tion of  reasonableness  does  not  arise  In  con- 
nection with  a  particular  term  specified  In 
the  permit  The  prayer  for  an  injunction 
carefully  precludes  any  interference  with 
tbe  defendant's  use  of  their  existing  pipes. 
The  Increased  Income  that  may  be  obtained 
through  the  additional  connections  now  sanc- 
tioned will  be  an  element  to  be  considered  In 
the  final  determination  of  the  defendants' 
rights.  The  only  argument  which  the  orator 
bases  upon  the  financial  statement  Is  one 
against  the  propriety  of  allowing  further  con- 
nections. 

The  disposition  of  the  case  Is  such  that  It 
is  unnecessary  to  take  up  the  exceptions  to 
tbe  report  In  detail. 

Pro  forma  decree  reversed,  and  cause  re- 
manded with  mandate. 


m  Tt  SU) 
CITT  OF  BARBB  v.  McFABl^AIO)  et  aL 

(Supreme  Court  of  Vermont    Washington. 
July  2,  leOO.) 

1.  Waters  and  Watdb  Cotjbses  (8  189*)— 
Watbbwobsb— Fbanchisb  to  Pbivat*  In- 
diviouals. 

A  permit  given  by  the  bailffs  of  a  village  to 
an  individual  to  construct  and  maintain  pipes  in 
tbe  streets  thereof  to  supply  the  inhabitants 
thereof  with  water  is  a  license,  oanying  with  it 
the  possibility  of  interest  and  may  become  noB- 
revocabie  and   assignable. 

[Ed.  Mots.— For  other  cases,  see  Waters  and 
Waters  Courses,  Cent  Dig.  i  272;  Dec.  Dig.  < 

2.  Ltcenbes  (i  58*)  — Rights  Acquibbd  — 
Tbansfeb.  ' 

A  license  which  carries  with  It  the  possibil- 
ity of  an  Interest  may  become  nonrevocable  and 
assignable,  and  it  passes  with  the  transfer  of 
the  property. 

[EM.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  I  111;    Dec.  Dig.  i  Sa*] 

3.  Watebb  and  Wateb  Cocbsbs  (i  189*)— 
PoBUo  Watbb  Sufplt— Fbakchisbs  to  Ir- 

DIVIDUALS. 

Acts  1806,  p.  108,  No.  145,  requiring  per- 
sons owning  and  having  water  pipes  in  the 
streets  of  tbe  citv  of  Barre  to  file  witii  the  deik, 
a  survey  of  the  location  thereof,  prohibiting  die 
laying  of  further  pipes  by  any  owner  until  such 
requirement  is  complied  with,  etc.,  is  a  legisla- 
tive recognition  of  the  rights  of  Individuals  to 
maintain  water  pipes  in  Uie  streets  of  the  city 
under  a  permit -given  by  the  bailiffs  of  tbe  vil- 
lage of  Barre,  and  nnder  a  resolution  of  the 
city  of  Barre,  on  their  complying  with  the  con- 
ditions imposed,  whether  or  not  tbe  original 
penult  or  resolution  was  valid. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  272;    Dec.  Dig..| 

Appeal  in  Chancery,  Washington  County; 
Alfred  A.  Hall,  Chancellor. 

Suit  by  the  City  of  Barre  against  McFar- 
land  and  Boyce.  Heard  on  pleadings,  mas- 
ter's report,  and  exceptions  thereto.  From  a 
decree  pro  forma  for  the  orator,  according 
to  the  prayer  of  the  bill,  defendants  appeal. 
Reversed  and  remanded. 

Argued  before  ROWELU  C.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

Geo.  W.  Wing,  John  H.  Senter,  and  Wm.  A. 
Boyce,  for  appellants.  J.  Ward  Carver  and 
John  W.  Gordon,  for  orator. 

MUNSON,  J.  This  case  was  heard  with 
City  of  Barre  v.  Perry  &  Scrlbner,  82  Vt 
— ,  73  Atl.  574,  and  stands  the  same  as  that 
case  In  many  respects;  but  a  difference  In 
some  of  the  facts  Is  made  the  basis  of  fmv 
ther  dalms,  which  require  special  considera- 
Uon. 

The  original  permit  In  this  case  Is  dated 
April  7,  1894,  and  was  given  by  the  ballUfs 
of  the  village  of  Barre  to  defendant  McFar- 
land,  who  was  then  the  owner  of  the  springs 
which  supply  defendants'  system.  After  the 
permit  was  given,  and  before  the  work  of  in- 
stallation was  undertaken,  defendant  Boyce 
bought  a  half  Interest  In  tbe  springs,  and  be 


far  other  cases  see  same  topio  and  secUon  NUMBER  la  Dm.  A  Am.  Dtgs.  U07  to  data,  *  Raportor  Indazas 
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has  Blnce  been  associated  with  McFarland  In 
the  entire  business.  The  dty  of  Barre  was 
incorporated  by  No.  166,  p.  144,  AcU  1884, 
which  took  effect  on  the  first  Tuesday  of 
March,  189S.  The  pipes  of  defendants'  sys- 
tem were  laid  mainly  In  the  seasons  of  1894 
and  189S,  without  other  authority  than  the 
permit  above  mentioned.  In  February,  1896, 
the  city  council  adopted  a  resolution  which 
recited  that  the  defendants  were  the  own- 
era  of  a  water  system  constructed  and  con- 
tinued under  permission  given  by  the  bailiffs 
of  the  Tillage,  and  that  they  desired  to  ex- 
tend their  worlis  under  the  authority  of  the 
city;  and  which  thereupon  gave  the  defend- 
ants the  right  to  lay,  relay,  and  repair  their 
pipes,  and  have  the  same  remain  In  any  and 
all  the  streets  of  the  city  for  the  purpose  of 
supplying  the  Inbabitants  with  pure  spring 
water.  The  defendant  McFarland  was  then 
one  of  the  aldermen,  and  the  resolution  was 
offered  by  him,  but  nothing  appears  regard- 
ing the  vote.  ▲  considerable  extension  of 
the  defendants'  system  was  made  subsequent 
to  the  passage  of  this  resolution. 

It  is  objected  that  the  permit  as  Introduc- 
ed in  evidence  had  been  mutilated  by  eras- 
ures which  left  its  original  reading  uncertain. 
The  master  finds  that  a  portion  of  one  line 
of  the  original  permit  is  so  obliterated  that 
Its  exact  reproduction  is  impossible,  but  noth- 
ing appears  regarding  the  cause.  It  is  ap- 
parent from  the  permit  as  reproduced  in  the 
report  that  the  last  words  were  those  desig- 
nating something  to  be  laid  as  the  means  of 
carrying  the  water  through  the  streets,  and 
that  the  inability  to  reproduce  them  Is  of  no 
Importance  to  the  questions  raised.  It  Is 
also  found  that  there  are  some  pencil  marks 
on  the  permit  which  were  not  on  it  when  is- 
sued, but  the  report  accounts  for  their  pres- 
ence, and  the  circumstances  negative  any  Im- 
proper purpose  In  making  them. 

It  Is  Insisted  that  the  permit,  if  valid,  was 
not  transferable  to  defendant  Boyce.  The 
effect  claimed  for  this  upon  the  case  in  hand 
Is  not  stated,  and  need  not  be  surmised.  It 
is  clear  that  the  privilege  was  not  one  given 
as  a  matter  of  trust  and  confidence  in  the 
Individual,  and  was  one  that  depended  for 
its  exercise  upon  the  development  and  con- 
trol of  property  interests.  It  was  not  a 
mere  license,  but  a  license  which  carried  with 
it  the  poBslblUty  of  an  interest ;  and  such  a 
license  may  become  nonrevocnble  and  assign- 
able, and  pass  with  the  transfer  of  the  prop- 
erty. 28  Cyc.  748;  note  10  Am.  Dec.  40; 
Quinn  V.  Middlesex  Electric  Light  Co.,  140 
Mass.  109,  8  N.  E.  204;  Allen  v.  Fiske,  42  Vt 
462;  Clarke  t.  Olidden,  60  Vt  702,  15  Atl. 
S68. 

It  is  said  that  if  the  village  charter  au- 
thorized the  bailiffs  to  provide  a  water  sup- 
ply it  did  not  authorize  them  to  permit  the 
introduction  of  water  for  a  special  and  lim- 
ited purpose.  This  claim  is  so  clearly  disposed 
»f  by  the  views  we  entertain  upon  other 


points,  that  a  apedal  consideration  of  it  is 

unnecessary. 

The  orator's  main  contentions  are  that  the 
authority  to  provide  a  supply  of  water  rested 
with  the  village  and  not  with  the  bailiffs; 
that  the  action  of  the  bailiffs.  If  authorized, 
could  not  affect  the  rights  of  the  dty  under 
its  charter  in  the  absence  of  a  reservatioa 
in  defendants'  favor;  and  that  the  vote  by 
which  the  city  council  undertook  to  confirm 
and  extend  the  privileges  claimed  nnder  the 
village  permit  was  Invalid.  The  village  char- 
ter provided  that  the  village  might  make  by- 
laws relating  to  a  water  supply,  but  no  by- 
law is  shown  conferring  authority  therein 
upon  the  bailiffs.  Stress  Is  laid  in  this  con- 
nection upon  the  terms  of  the  permit,  which 
are.  In  substance,  that  the  bailiffs  grant  ttia 
permission  so  far  as  they  have  the  right  to 
do  it  The  act  incorporating  the  city  of 
Barre  cast  upon  it  all  the  duties,  liabilities 
obligations,  and  debts  of  the  village  of  Barre. 
If  the  defendants'  expenditures  Imposed  any 
obligation  upon  the  village,  this  provision 
was  doubtless  sufficient  to  transfer  that  ob- 
ligation to  the  dty.  But  it  Is  said  that  the 
defendants  must  have  understood  from,  the 
permit  that  there  was  a  doubt  as  to  the  au- 
thority of  the  bailiffs  to  give  it  and  that  ex- 
penditures made  under  a.  permit  that  car- 
ried with  it  this  knowledge  cannot  equitably 
be  made  the  basis  of  a  right  It  is  said  that 
no  effect  can  be  given  to  the  action  of  the 
city  coundl ;  that  it  is  to  be  presumed  that 
defendant  McFarland  voted  for  the  resolu- 
tion, and  that  his  participation  made  the 
vote  invalid.  Our  view  of  other  matters  Is 
such  that  it  is  not  necessary  to  inquire  as  to 
this  presumption,  or  the  effect  of  McFar- 
land's  Interest  upon  the  validity  of  the  res- 
olution. After  this  vote  the  defendant  pro- 
ceeded with  the  extension  of  their  system  by 
laying  both  main  and  service  pipes.  Each  ad- 
dition of  either  class  was  made  on  a  special 
authorization  of  the  city  council,  as  to  the 
validity  of  which  no  question  is  made.  Un- 
til shortly  before  the  bringing  of  the  bill, 
more  than  two  years  after  the  resolution 
was  adopted,  no  question  was  raised  as  to 
the  legality  of  the  defendants'  occupancy  of 
the  streets  for  the  purpose  stated  in  the  res- 
olution. In  fact  no  claim  is  made  In  this 
proceeding  adverse  to  the  continuance  of  the 
defendants'  system  as  It  existed  when  the  bill 
was  brought  The  claim  of  invalidity  Is 
urged  merely  as  a  means  of  precluding  lt« 
enlargement 

After  the  passage  of  the  resolution  in  ques- 
tion, and  after  the  defendants  bad  contin- 
ued their  extensions  under  it  and  under  the 
special  authorizations  aoove  mentioned,  and 
before  any  question  had  been  raised  as  to  the 
legality  of  their  occupancy,  the  Legislature 
amended  tiie  orator's  charter  by  No.  145,  p. 
108,  Acts  1896,  which  provided  that  every 
person,  company,  or  corporation  then  owning 
and  having  water  pipes  in  any  street  should 
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file  with  the  city  clerk  a  survey  of  the  lo- 
cation thereof  covering  certain  particulars, 
and  which  prohibited  the  laying  of  further 
pipes  by  any  owner  until  such  requirement 
waa  complied  with.  The  defendants  were 
clearly  within  the  purview  of  this  enact- 
ment, for  they  then  had  a  system  of  pipes  In 
the  orator's  streets,  the  later  extensions  of 
which  had  been  made  under  special  permits 
of  the  city  council;  and  this  provision  was 
a  legislatiTe  recognition  of  their  occupancy 
at  the  streets,  and  of  their  right  to  continue 
it  upon  complying  with  the  conditions  impos- 
ed. The  view  we  take  of  this  legislation 
renders  It  unnecessary  to  inquire  regarding 
the  power  of  the  village  bailiffs,  the  efTect 
of  tlie  orator's  charter  as  originally  enacted, 
or  the  validity  of  the  resolution  objected  to. 
The  matter  is  more  fully  stated,  and  the  fur- 
ther questions  raised  are  disposed  of,  in  the 
opinion  in  the  companion  case  above  referred 
to. 

Pro  forma  decree  reversed,  and  cause  re- 
manded with  mandate. 


(a  Vt.  26S) 

TOWN  or  BARNET  v.  TOWN  OP  PLAIN- 
FIELD. 
(Sapreme  Court  of   Vermont     Caledonia. 
June  29,  1909.) 

Pautbbs   (I  62*)— Action   fob  Fttbnisrino 
Absistanck— NoncK  of  Condition— Suffi- 

CIENCT. 

The  statute  requiring  notice  from  one  town 
to  another  of  the  condition  of  an  alleged  pau- 
per, precedent  to  an  action  by  the  former 
igainst  the  latter  for  fumlBhing  assistance,  re- 
fers to  his  financial,  and  not  to  his  physical, 
condition,  and  hence  a  notice  merely  stating  that 
a  boy  was  sicti:  and  had  bad  an  operation  of 
acme  kind,  and  that  his  family  applied  for  help, 
was  insufficient. 

[Bd.    Note.— For   other   cases,    see    Paapers, 
Cent.  Dig.  i  17^ ;    Dec.  Dig.  |  5Z*] 

Exertions  from  Caledonia  County  Court; 
Alfred  A.  Hall,  Judge. 

Action  by  the  Town  of  Plalnfield  agains 
tlw  Town  of  Barnet  There  was  a  Judgment 
pro  forma  for  plaintiff  for  $165.55  costs,  and 
defendant  excepts.    Reversed. 

Argued  before  MDNSON,  WATSON,  HAS- 
ELTON,  and  POWERS,  JJ. 

Dunnett  &  Slack,  for  plaintiff.     B.  M.  & 
EL  M.  Harvey,  for  defendant. 


POWERS,  J.  The  notice  involved  in  this 
case  is  entirely  Inadequate.  It  reads  as 
follows:  "Barnet,  June  24,  1907.  Overseer 
of  Poor,  Plainfleld,  Vt — ^Dear  Sir:  We  have 
a  boy  of  Chas.  Bancroft,  who  is  in  the  Wa- 
terbury  Asylum,  who  is  a  resident  of  your 
town,  sick  in  the  hospital  at  St  Johnsbury. 
He  has  had  an  operation  of  some  kind,  and 
bis  family  have  applied  for  help  from  this 
town.  I  will  see  that  these  bills  are  paid, 
and  will  loQk  to  the  town  of  Plainfleld  for 
remuneration.  Xours  very  truly,  A.  N.  Gill- 
Allan,  Overseer  of  Poor,  Barnet,  Vt.  The 
boy  had  his  operation  or  at  least  went  to 
the  hospital  June  8,  and  is  there  yet,  but 
will  be  out  soon.    A.  N.  G." 

The  statute  requires  that  the  notice  shall 
disclose  the  condition  of  the  alleged  pauper. 
The  condition  here  referred  to  is  his  finan- 
cial condition,  which  is  the  basis  of  the  right 
of  recovery,  and  not  hii:  physical  condition, 
which  la  fnerely  the  cause  of  it  This  was 
recognized  in  Randolph  v.  Roxbury,  70  Vt. 
175,  40  Atl.  49,  and  made  plain  In  Mt  Holly 
V.  Peru,  72  Vt  68,  47  Att.  103.  In  the  latter 
case  the  notice  described  the  party  on  ac- 
count of  whose  assistance  the  suit  was 
brought. as  a  "poor  person  unable  to  supply 
herself  by  her  own  labor  and  has  no  means 
of  support,  and  la  being  now  cared  for  and 
supported  by  said  Mt.  Holly."  It  was  ol>- 
Jected  that  the  notice  should  have  shown 
the  cause  of  her  need  of  support.  In  holding 
that  the  notice  was  sufficient  the  court  said 
"nor  was  it  necessary  to  mention  Mrs.  Le- 
on's sickness  in  giving  notice  of  her  condi- 
tion. The  requirement  relates  to  the  con- 
dition which  is  the  basis  of  recovery,  and 
not  to  the  drcumstancea  producing  that  con- 
dition. U  a  person  Is  poor  and  In  need  of 
assistance,  the  cause  of  this  condition  Is 
immaterial."  If  we  were  to  strike  out  of 
this  notice  here  in  question  all  that  relates 
to  young  Bancroft's  physical  condition,  which 
is  immaterial  under  the  above  holding,  we 
should  have  one  not  materially  unlike  thai 
which  was  held  insufficient  in  Essex  v.  Jer- 
icho, 76  Vt.  104,  66  Atl.  493. 

This  holding  being  decisive  of  the  case, 
the  other  questions  are  not  considered. 

The  pro  forma  Judgement  Is  reversed,  and 
Judgment  rendered  for  the  defendant  to  re- 
cover its  costs. 
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WEDGH  T.  CENTRAL  VERMONT  RT.  CO. 

(Supreme  Court  of  Vennont.    Wasbington. 
July  2,  1»09.) 

Appeal  and  Ebbob  ({  1099*)— Law  of  the 
Case. 

Under  the  rule  of  the  law  of  the  case  the 
questions  of  negligence  and  contributory  negli- 
gence decided  on  a  prior  appeal,  on  practically 
the  same  evidence,  cannot  oe  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
I3rror,  Cent  Dig.  f  4372;   Dec.  Dig.  1099.*] 

Exceptions  from  Washington  County  Court ; 
B.  L.  Waterman,  Judge. 

Action  by  Uiram  Wedge,  adminlstratoi 
against  tbe  Central  Vermont  Railway  Com- 
pany. Verdict  was  directed  for  defendant 
and  Judgment  entered  thereon,  and  plalntUf 
excepted.    Affirmed. 

See,  also,  78  Vt  185,  62  Atl.  54. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

F.  L.  Laird,  M.  M.  Gordon,  and  R.  A. 
Hoar,  for  plaintUX.  Huaton  &  SUckney,  for 
defendant 

HASEI/rON,  J.  Tbe  plaintiff  Is.  the  ad- 
ministrator of  tbe  estate  of  Israel  Qullmont, 
deceased.  This  action  was  brought  under  the 
statute  to  recover,  for  the  benefit  of  the  wife 
and  tbe  next  of  kin  of  the  plalutifTs  intes- 
tate, their  damages  on  account  of  bis  death, 
alleged  to  have  been  caused  by  tbe  wrong- 
ful act  or  neglect  of  the  defendant  company. 
This  case  was  twice  tried.  On  the  first  trial 
exceptions  were  taken  by  tbe  defendant,  and 
the  case  having  been  beard  in  this  court 
on  such  exceptions,  It  was  held  that,  on  the 
evidence,  a  verdict  should  have  been  directed 
for  the  defendant  See  this  case,  78  Vt.  18C 
62  Atl.  64.  This  case  having  been  remand- 
ed, a  second  trial  was  had,  ana  at  tbe  close 
of  the  evidence  a  verdict  was  directed  for 
the  defendant  The  case  Is  now  here  on 
exceptions  by  the  plaintiff,  and  the  sole  ex- 
ception relied  on  was  taken  to  the  action 
of  the  court  in  directing  such  a  verdict. 

One  ot  the  defendant's  locomotives,  which 
was  drawing  a  freight  train  over  its  roac 
from  Montpeller  to  Barre,  struck  the  plain- 
tUTs  intestate  at  a  grade  crossing  while  he, 
as  a  traveler,  was  driving  across  the  rail- 
road track.  His  death  was  tbe  result  of  in- 
juries so  received,  and  ensued  almost  im- 
mediately thereafter.  On  tbe  evidence  at  the 
first  trial,  this  court  held  as  a  matter  of  law 
that  the  plalntifTs  intestate  was  guilty  of 
contributory  negligence,  and  that  there  was 
no  negligence  on  tbe  part  of  the  defendant 
which  was  a  proximate  cause  of  tbe  catas- 
trophe. Tbe  plaintiffs  counsel  insists  that 
this  holding  of  tbe  court  was  wrong.  How- 
ever, in  this  same  case  that  holding  may  not 
be  reviewed.  Dietrich  v.  Hutchinson,  75  Vt 
389,  50  Atl.  6;    McKlndly  v.  Drew,  71  Vt 


130,  41  Atl.  1039 ;  Sherman  t.  Esty  Organ 
Co.,  69  Vt  855,  38  AU.  70;  Amsden  v.  At- 
wood,  68  Vt  822,  85  Atl.  811;  St  Johns- 
bury,  etc  R.  Co.  T.  Hunt,  69  Vt  294,  7  AtL 
277;  Chllds  T.  Insurance  Co.,  66  Vt.  609: 
Baker  v.  Belknap's  Estate,  39  Vt  168 ;  Sturg- 
es  V.  Knapp,  36  Vt  489;  Stacy  t.  Central 
Vermont  R.  Co.,  32  Vt  551. 

The  principle  that  a  decision  in  a  case  by 
the  court  of  last  resort  becomes  tbe  law  of 
that  case  is  so  well  established  as  to  make 
a  discussion  a  work  of  supererogation.  Tbe 
doctrine  is  not  that  of  stare  decisis  nor  yet 
that  of  res  Judicata  though  akin  to  each. 
It  rests  for  its  absolute  integrity  upou  sound 
public  policy  which  does  not  permit  tbe 
parties  to  a  case  to  go  again  and  again  to 
the  Supreme  Court  upon  the  same  question. 
There  must  be  an  end  to  litigation.  The 
principle  is  applied  In  cases  like  this — that 
is,  in  cases  in  which  tbe  decision  sought  to 
be  reviewed  is  a  boldins  that  ou  all  the  evl- 
.dence  the  plaintiff  cannot  recover.  We  do 
not  ^nd  any  warrant  In  reason  or  authority 
for  treating  such  a  decision,  as  is  here  criti- 
cised, as  in  any  way  exceptional.  It  Is, 
nevertheless,  tbe  desire  of  courts  to  rectify 
any  mistakes  Into  wblch  they  may  fall 
through  oversight  when  they  can  do  so  with- 
out contravening  public  policy  and  without 
working  further  injustice.  And  so  in  many 
Jurisdictions  there  are  provisions  by  which 
an  application  for  a  rehearing  may  be  made 
and  heard,  and  so  this  court  has  established 
a  conservative  practice  under  which  for  suf- 
ficient cause  showi.  a  rehearing  may  be  had. 
Town  School  District  v.  District  No.  2,  72 
Vt.  451,  48  Atl.  697;  Ir.  re  Ruggle's  Will, 
73  Vt  358,  61  Atl.  8;  Davis  v.  Nelson's  Es- 
tate, 73  Vt.  381,  60  Atl.  1094.  Th-  practice 
was  recognlzetl  in  State  t.  Franklh.  County 
Savings  Bank,  74  Vt  246,  52  Atl.  10G9,  as  ap- 
pears from  the  opinion  In  Van  Dyke  v.  Drew, 
81  Vt.  399,  70  Atl.  593,  1103,  where  a  re- 
hearing was  sought  under  a  recent  statute 
applicable  to  chancery  cases. 

During  the  oral  argument  of  this  case  one 
of  the  counsel  for  the  plaintiff  stated  that 
the  matter  ot  an  application  for  a  rehearing 
was  considered,  but  was  not  actec  upon.  It 
is  agreed  by  counsel  on  both  sides  that  the 
evidence  on  the  tria;  wblch  we  are  now  con- 
sidering was  tbe  same  as  the  evidence  on 
the  former  trial  except  that  one  Lowe,  who 
did  not  testify  on  the  former  trial,  was  a 
witness  ou  the  latter  trial.  An  examination 
of  the  testimony  of  this  witness.  In  con- 
nection with  all  tbe  other  testimony,  shows 
that  his  testimony  did  not  tend  to  vary  In 
any  material  respect  the  case  as  it  was  for- 
merly presented  to  this  court  Indeed  the 
argument  of  tbe  plaintiff  Is  throughout  a 
criticism  of  tbe  former  decision  and  an  as- 
sertion of  its  unsoundness. 

The  propositions  advanced  by  the  plaintiff 
are  not  open  for  consideration.    On  the  evi- 
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dence,  ilie  coart  below  was  bonnd  to  apply 
tbe  law  of  the  caae  as  determined  In  tbla 
conrt  and  take  the  action  whicU  it  did. 
Jodgment  affirmed. 


»Tt  tn) 

STATE  BOARD  OP  HBAIiTH  T.  VILLAOE 
OF  ST.  JOHNSBURY  et  «1. 

(Supreme  Conrt  of  VermonL    Caledonia.    July 
2,  1909.) 

1  Health  (|  19*)  — Acnom— Pbopkb  Pab- 

TiKS— Defendant. 

In  an  action  by  tbe  state  board  of  health 
Mainst  a  Tillage  and  other*  to  enforce  an  or- 
der of  the  board  prohibiting  the  fumiabing  and 
nse  of  the  village  water  (or  domestic  purposea, 
tbe  village  clerk  who  was  merely  a  recording, 
and  not  an  administrative,  officer,  waa  not  a 
proper  party  defendant. 

[Ed.  Note;— For  other  casea,  aee  Health,  Cent 
Dig.  U  17-23;   Dec.  Dig.  f  19.»] 

1  HEAJ.TH  (I  19*)— AonoK  BT  State  Om- 

OCB&— Costs. 

A  dismissal  of  the  bill  as  to  tbe  village 
derk  would  be  without  costs,  inasmuch  as  the 
board  were  acting  in  their  official  capacity  as 
state  officers,  and  the  state  docs  not  pay  costs 
in  cases  distinctively  of  public  concern. 

[Ed.    Note.— For    other    cases,    see    Health, 
Cent.  Dig.  SI  17-23;  Dec.  Dig,  |  19.*] 

t.  Health  (|  19*)— AonoNS— Pbopeb  Parties 
— Defehdarto. 

Tbe  bill  alleging  that  tbe  village  trustees 
had  the  management  and  control  of  the  village 
affairs,  including  its  water  system,  subject  to 
the  ultimate  control  of  the  village,  so  that 
they  could  be  decreed  against  in  their  official 
Mpacity,  if  necessary,  they  were  proper,  par- 
ties defpudant,  though  not  chaigeo  with  any- 
thing amiss. 

[Ed.  Note.— For  other  caaee,  see  Health,  C«it 
Dig.  II  17-23 ;    Dec.  Dig.  {  19.*] 

4.  Health  ({  19*)- PoBrrr  of  Wateb— Reou- 

LATIONB    OF    BOABD    OF    HEALTH— BNFOBCE- 

MEMT— Pabties  Who  Mat  Sue. 

P.  S.  6495,  5496,  gives  the  state  board  of 
health  general  oversight  of  waters  used  by  ci- 
nes  and  villages  as  sources  of  water  supply 
and  authorizes  the  board  to  prohibit  any  vil- 
lage, etc.,  from  using  water  from  any  giveu 
source  whenever  in  the  board's  opinion  the 
water  Is  so  contaminated  that  its  use  would 
endanger  public  health,  ifrfd,  that  an  action 
against  a  village  and  others  to  enforce  an  oi^ 
der  of  the  board  prohibiting  the  furnishing  and 
nae  of  village  water  for  domestic  purposes  was 
properly  brought  by  the  board,  and  not  by 
the  state. 

[Ed.  Note.— For  other  cases,  see  Health.  Cent. 
Dig.  11  17,  18;   Dec  Dig.  i  id*]  ' 

K.  Constitutional  Law  (|  63*)- Delkoa- 
""IJ""  l^owcB  PowEB— Extent  of  Poweb. 
The  Bill  of  Rights  in  tbe  Constitution 
declares  that  tbe  people  of  the  state  by  their 
legal  representatives  have  the  sole  and  inhei^ 
ent  right  of  governing  and  regulating  the  inter- 
nal police  of  the  state,  and  the  right,  retained 
by  tbe  state  upon  becoming  a  member  of  the 
Union,  embraces  such  reasonable  rules  and 
regnlations  established  directly  by  legislative 
enactment  as  will  protect  the  public  health  and 
nfety,  and  the  state  may  invest  local  or  state 
•IP"'  "*■'*"  ,  ™r  administrative  purposes, 
with  authority  in  some  proper  way  to  safe- 
guard the  public  health  and  safety,  the  method 
of  accomplishing  results  being  within  tbe  discre- 
tion  of  the  state,  provided  the  powers  of  the 


general  ^vemment  are  not .  infringed  nor  any 
constitutional  provision  of  the  state  or  United 
States. 

[Ed.  Note.— For  other  cases,  see  ConstitutioB-  , 
a^  I.aw,  Cent  Dig.  {|  108,  109;    Dec  Dig.  i 

6.  CoNsrrnmoRAi  Law  (|  83*)  —  Pebsonal 
Libebtt. 

The  personal  liberty  secured  by  the  Consti- 
tution does  not  import  an  absolute  right  in  eadi 
person  to  be  at  all  times  wholly  free  from  re- 
straint, but  such  liberty  is  subject  to  such  rea- 
sonable conditions  as  may  be  deemed  by  tbe 
governing  authority  to  be  essential  to  the  8afe> ' 
ty,  health,  peace,  and  morals  of  the  community.  • 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al  Law,  Cent.  Dig.  |  150;    Dec  Dig.  |  83.*i     . 

7.  Constitutional   Law   (|   70*)— Judiciai.  ' 
Poweb— iNQuiBT  Into  Pouot  and  Wisdok 
OF  Lboiblation. 

Where  the  Legislature  has  exercised  its  dis- 
cretion  in   providing  a   method   for  protecting 
the  public  against  dFsease  under  the  police  pow- 
er. It  is  not  for  the  courts  to  determine  as  to 
the   mode   likely   to   be   most   eifectual,    unless, 
what   the   Legislature   has  done   comes   within 
the   rule   that  if  a  statute   purporting  to   have  ' 
been  enacted  for  the  protection  of  the  public' 
healtn,  safety,  or  morals  has  no  just  relation  i 
to  those  objects,  or  is  unquestionably  a  plain 
invasion  of  constitutional  rights,  it  is  the  court's' 
duty  to  so  declare,  and  give  effect  to  the  Con- 
stitution. ,; 

[Ed.  Note.--For  other  cases,  see  Const!  tutton-' 
al  Law,  Cent  Dig.  |  131;   Dec  Dig.  |  70.*] 

8.  Constitutional    Law    (|   83*)  —  Pouoa 
Poweb— Personal  Libebtt.  : 

i,».iJf'  ^-  ^^P'  ^°'?-  ,«'*'°K  the  state  board  of; 
health  general  oversight  of  waters  used  by  ci- 
ties and   villages  as  sources  of  water  supply, 
and  authorizing  the  board  to  prohibit  any  vil- 
lage, etc,   from  using   water   from   any  given 
source    whenever    in    the    board's   opinion    the ' 
water  is  so  contaminated   that   its  use  would' 
endanger  public   iiealtb  .does   not   prescribe  m< 
method  of  protecting  the  public  health  nndep 
tbe  police  powers  so  palpably  violative  of  the 
constitutional    right   of  personal   liberty  as  to 
warrant   interference   by   the   courts,    and    the' 
board  bad  power  thereunder  to  prohibit  the  fur- 
nishing and  use  of  village  water  for  domestio 
use  where  it  was  so  cqntemlnated  and  impure' 
that  Its  use  for  domestic  purposes  was  a  men-' 
ace  to  the  public  health.  •  "«  a  men- 

.i''?^„''?.**T^.'  other  cases,  see  Constitution- 
al  Law,  Cent  Dig.  |  150;   Dec  Dig.  |  83. 'J      , 

9.  CoNSTmJuoKAL  Law  (i  310*)— Due  Pbo-" 
OTss  OF  Law— BoABDs  of  Health— OsDEaa, 

„„»o?"*®*  '^^i.!^''*'  the  state  board  of  health 
power  to  prohibft  any  village  from  using  wa- 
ter from  any  source  whenever  in  the  board's 
opinion  the  water  is  so  contaminated  that  its 
fT.'iu''''^  endanger  public  heaUb,  and  provide 

tion  by  the  board,  enforce  any  order  which  the 
hoard  may  make  under  the  section.  Hrld  that 
the  statute  does _  not  make  the  board's  'order 
final  and  conclusive  so  as  to  give  the  court  no- 
authority  to  Inquire  into  iU  corwctnesrbut 
gives  the  court  a  discretion  to  tbe  proper  exer-. 
cise  of  which  it  must  proceed  on  inquiry  and' 
render  judgment  only  after  trinl;  and  henw 
tJiT^?*  ^^  ''!^ hoard  before  making  the  order 
was  not  essential  to  due  process  of  Taw. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  938;    Dec  Dig"  §  Sia?] 

^*';^.^"i^™    <*    ll*)-PE0rKCTlON    OF    PuBITT- 
Hir.rj^"??      ^*",?      SUPPLT-BOABD     S 

Health— ORDETis— Enforcement  • 

i»«..Sl?  *"1*'  °/  '•'^  hoard   is  not  invalid  a* 
Incapable  of  enforcement,   since,   if   the  coait 
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tbiaka'  tbe  hoard's  order  ought  to  be  enforced, 
an  order  of  its  own  would  supervene  upon  it, 
and  be  of  sucli  a  character  tnat  its  enforce- 
ment would  enforce  the  order  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  §  ll.»] 

11.  Health   (J    10*)— Obders   of   Boabd   oi' 

Health — Notice — Sufficiency. 

A  notice  by  tlie  state  board  of  health  serv- 
ed upon  village  trustees,  nho  were  the  chief 
executive  officers  of  the  village,  that  "You  are 
hereby  prohibited  from  furnishing  or  permitting 
to  be  furnished  any  water  token  from  the 
above-described  water  source,  *  »  * "  etc., 
was  notice  to  the  village,  especially  where  the 
village  was  the  only  furnisher  of  water  from 
that  source  for  any  purpose. 

VEi.  Note.— For  other  cases,  see  Health,  CenL 
Dig.  18;  Dec.  Dig.  I  10.*] 

Appeal  In  Chancery,  Caledonia  Coonty; 
AJfred  A.  Hall,  Chancellor. 

Bill  by  the  State  Board  of  Health  against 
the  Village  of  St  Jobnsbury  and  others.  De- 
cree for  orator,  and  defendants  appeal.  Re- 
versed and  dismissed  as  to  one  defendant, 
reversed  pro  forma  as  to  the  others,  and  re- 
manded. 

Argued  before  BOWELL,  0.  J„  and  MtTN- 
eON,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

Elisha  M9y  and  Harry  Blodgett,  for  ap- 
pellauts.  Robert  W.  Simonds,  State's  Atty., 
tor  appellee. 

ROWELL,  a  J.  This  Is  a  bill  in  chancery 
brought  by  and  in  the  names  and  official  ca- 
pacity of  the  persons  composing  the  state 
board  of  health  against  the  village  of  St 
Jobnsbury  and  divers  takers  of  water  resi- 
dent therein  for  the  enforcement  of  an  order 
made  by  the  board  prohibiting  the  furnishing 
and  the  use  of  the  village  water  for  domestic 
purposes  till  such  a  time.  The  order  was 
made  and  issued  In  July,  1006,  and  recited 
that  the  board  found  and  was  of  the  opinion 
that  the  water  taken  from  the  Passumpsic 
river  at  the  point  where  the  vUlage  was  then 
taking  It,  and  as  supplied  by  It  to  the  Inhabi- 
tants thereof  by  Its  water  system,  was  so 
contaminated,  unwholesome,  and  Impure  that 
the  use  of  It  for  domestic  purposes  endan- 
gered the  public  health;  and  It  prohibited 
the  drawing  and  the  use  thereof  for  said  pur- 
poses until.  In  the  opinion  of  the  board  the 
danger  ceased.  But  it  expressly  permitted 
the  drawing  and  use  for  laundry  purposes, 
flushing  water-closets,  sprinkling  lawns,  and 
streets,  watering  gardens,  and  for  stable  pur- 
poses. The  order  was  served  on  the  trustees 
of  the  village,  but  not  on  the  village  Itself,  on 
the  school  directors,  and  134  takers,  a  large 
number  of  whom  obeyed  It,  but  many  did  not, 
and  they  are  defendants.  After  the  bill  was 
brought,  the  village  Itself,  Its  newly  elected 
trustees,  and  its  clerk  were  made  defendants. 
The  statute  under  which  the  order  was  made 
gave  the  board  the  general  oversight  and 
care  of  all  waters,  streams,  and  ponds  used 


by  any  dtlea,  towns,  TtllageB,  or  public  Insti- 
tutions,  or  by  any  water  or  Ice  companies  la 
this  state  as  sources  of  water  supply,  and  of 
all  springs,  streams,  and  water  courses  trib- 
utary thereto,  and  authorized  the  board  to 
prohibit  any  town,  city,  village,  public  insti- 
tution, individual,  or  water  or  ice  company 
from  using  water  or  ice  from  any  given 
source  whenever  In  its  opinion  the  same  was 
so  contaminated,  unwholesome,  or  Impure 
that  the  use  thereof  endangered  the  public 
health.  The  statute  as  it  was  when  the  bill 
was  brought,  and  as  It  now  Is,  provides  that 
the  court  of  chancery  "may"  on  application 
therefor  by  the  board  enforce  any  order,  rule^ 
or  regulation  that  the  board  may  make  tmder 
and  by  virtue  thereof.    P.  S.  6496. 

The  defendant  Elisha  May  demurs  to  the 
bill  for  that  under  Its  allegatlunu  the  board 
has  no  authority  to  maintain  the  blU  In  Its 
own  name ;  that  the  statute  does  not  provide 
for  notice  of  &  bearing  by  the  board,  nor  for 
notice  of  any  action  by  it  to  condemn  tbe 
water ;  and  that  It  does  not  allege  that  any 
notice  was  given  In  these  respects.  The  vil- 
lage, its  three  trustees  who  were  made  de- 
fendants after  the  bill  was  brought,  and 
Preston  E.  May,  Its  clerk.  Jointly  demur  for 
want  of  equity,  and  because  the  bill  does  not 
charge  them  nor  any  of  them  with  any  short- 
comings nor  wrongdoings,  nor  contain  any 
prayer  for  relief  against  them,  and  because 
said  May  is  not  a  proper  party.  They  further 
demur  for  substantially  tbe  same  causes  as- 
signed In  tbe  demurrer  of  tbe  defendant 
Elisha  May.  The  bill  discloses  no  reason  for 
making  Preston  E.  May  a  party  defendant, 
except  that  he  Is  clerfe.  But  that  Is  no  rea- 
son, for  be  Is  a  mere  recording  officer,  and 
not  an  administrative  officer.  The  bill  should 
be  dismissed  as  to  him,  but  without  costs,  for 
the  orators  are  acting  In  their  official  capac- 
ity as  state  officers,  and  to  make  them  pay 
costs  would  be  making  the  state  pay  costs,, 
which  it  does  not  do  in  cases  distinctively 
of  public  concern  certainly.  But  the  trustees 
are  proper  parties,  though  not  charged  with 
anything  amiss,  for  the  bill  alleges  that  they 
have  the  management  and  control  of  the  af- 
fairs of  the  village^  including  the  water  sys- 
tem, subject  to  the  ultimate  control  of  the 
village,  and  therefore  they  can  be  decreed 
against  In  their  official  capacity  if  need  be. 
North  Troy  School  District  v.  Town  of  Troy, 
80  Vt  24,  66  Atl.  1033.  And  the  village  Is. 
of  course,  a  proper,  if  not  a  necessary  party, 
for  It  owns  the  water  system  In  question.  It 
Is  objected  that  the  bill  should  have  been 
brought  by  the  state,  and  not  by  the  board. 
But  we  construe  the  statute  to  mean  that  It 
may  be  brought  by  the  board. 

It  Is  further  objected  that  the  prohibition 
authorized  by  the  statute  must  be  absolute, 
and  not  limited;  that  no  order  could  law- 
fully be  made  by  the  board  in  restraint  of 
the  personal   liberty   of  tbe  citizen,   for,  U 
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water  was  furnished  by  fbe  village  In  Its 
mains  and  taken  into  the  bouses,  the  board 
had  no  autboritr  to  punish  those  who  used  It 
for  domestic  purposes;  that  the  owners  of 
the  houses  had  the  right  to  drink  It,  and 
their  tenants  had  the  same  right,  even  though 
forbidden  by  them;  that  the  order  cannot 
be  enforced  against  either,  nor  can  either 
be  dealt  with  by  the  court  for  contempt; 
that  the  board  could,  at  most,  only  stop  the 
Tillage  from  pumping  water  Into  its  mains, 
bat  that  the  court  cannot  elfectnally  enforce 
the  order  even  if  binding  without  notice  or 
opportunity  to  be  heard,  nor  make  the  order 
prayed  for  until  it  has  heard  all  the  matters 
In  Issue ;  and  that  the  bill  does  not  present 
any  Issue  that  the  defendants  can  answer, 
and  demand  a  trial  de  novo  as  to  the  flt- 
nesa  of  the  water  for  domestic  purposes.  As 
to  personal  liberty,  our  Bill  of  Rights  de- 
dares  that  government  is,  or  ought  to  be, 
instltated  for  the  common  benefit,  protection, 
and  security  of  the  people,  nation,  or  com- 
munity, and  not  for  the  particular  emolu- 
ment or  advantage  of  any  single  man,  fami- 
ly, or  set  of  men  who  are  a  part  only  of  that 
community.  Closely  allied  to  this  funda- 
mental proposition  Is  the  further  declaration 
that  the  people  of  the  state  by  their  legal 
representatives  have  the  sole.  Inherent,  and 
exclusive  right  of  governing  and  regulating 
the  internal  police  of  the  state.  This  right 
the  state  did  not  surrender  when  It  became 
a  member  of  the  Union,  but  retains  It  still ; 
and  that  right,  to  say  the  least,  embraces 
such  reasonable  rules  and  regulations,  es- 
tablished directly  by  legislative  enactment, 
as  win  protect  the  public  health  and  the  pub- 
lic safety.  And  the  state  may  invest  local  or 
state  boards  created  for  administrative  pur- 
poses with  authority  In  some  proper  way  to 
safegnard  the  public  health  and  the  public 
safety.  The  way  in  which  these  results  are  to 
be  accomplished  is  within  the  discretion  of 
the  state,  provided  the  powers  and  functions 
of  the  general  government  are  not  thereby  In- 
fringed, nor  any  constitutional  provision  of 
the  state  nor  the  United  States. 

We  come  now  to  consider  more  especially 
what  personal  liberty  is  as  secured  by  con- 
stitutional provision;  and  on  this  question 
we  refer  to  Jacobson  v.  Massachusetts,  197 
U.  S.  11,  25  Sup.  Ct.  358,  49  L.  Ed.  643,  which 
aflBrms  the  legality  of  compulsory  vaccina- 
tion for  the  prevention  of  smallpox.  There 
the  plalntifF  in  error  insisted  that  his  liberty 
was  Invaded  when  the  commonwealth  sub- 
jected him  to  fine  and  imprisonment  for 
refusing  to  submit  to  vaccination;  that  the 
compulsory  vaccination  law  was  unreason- 
able, arbitrary,  and  oppressive,  and  there- 
fore hostile  to  the  Inherent  right  of  every 
free  man  to  care  for  his  own  body  and  health 
in  such  way  as  to  him  seemed  best;  and 
that  the  execution  of  such  a  law  was  noth- 
ing short  of  an  assault  upon  bis  person. 
But  the  court  said  that  the  liberty  secured 


by  the  Ctonstltntion  of  the  United  States  to 
every  person  within  its  Jurisdiction  does  not 
import  an  absolute  right  In  each  i>er8on  to  be 
at  all  times  and  In  all  circumstances  wholly 
free  from  restraint ;  that  there  are  manifold 
restraints  to  which  every  person  ts  neces- 
sarily subject  for  the  common  good ;  that  on 
any  other  basis  organized  society  could  not 
exist  with  safety  to  its  members ;  that  so- 
ciety based  on  the  principle  that  every  man  Is 
a  law  unto  himself  would  soon  be  confront- 
ed with  disorder  and  anarchy;  that  real 
liberty  could  not  exist  under  the  operation 
of  a  principle  that  recognizes  the  right  of 
each  individual  person  to  use  his  own  wheth- 
er In  respect  of  his  person  or  bis  property, 
regardless  of  the  injury  that  might  be  done 
to  others;  that  that  court  had  more  than 
once  recognized  it  as  a  fundamental  prin- 
ciple that  persons  and  property  are  subject 
to  all  kinds  of  restraints  and  burdens  In 
order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state,  of  the  perfect 
right  of  the  Legislature  to  do  which  no 
question  was  ever,  raised,  nor  on  general 
principles  ever  can  be  raised  as  far  as  nat- 
ural persons  are  concerned.  It  is  said  in 
Crowley  v.  Ohristensen,  137  U.  8.  86, 11  Sup. 
Ct.  13,  84  L.  Ed.  620,  that  the  possession 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be  deem- 
ed by  the  governing  authority  essentia]  tv 
the  safety,  health,  peace,  good  order,  and 
morals  of  the  community;  that  even  liberty 
Itself,  the  greatest  of  all  rights.  Is  not  un- 
restrained license  to  act  according  to  one's 
own  will;  that  It  Is  only  freedom  from  re- 
straint under  conditions  essential  to  the 
equal  enjoyment  of  the  same  right  by  oth- 
ers, and  is,  therefore,  liberty  regulated  by 
law.  And  this  court  said  in  Lawrence  ▼. 
Rutland  Railroad  Co.,  80  Vt.  370,  383,  67  Atl. 
1091,  15  L.  R.  A.  (N.  S.)  350,  concerning  the 
right  to  contract,  that  it  is  not  an  absolute 
right,  but  subject,  on  general  principles,  to 
such  reasonable  restraint  as  the  public  good 
requires;  that  It  is  the  general  right  to  ac- 
quire property  and  by  necessary  Implication 
the  general  right  to  contract  concerning  It, 
that  the  Constitution  protects;  but  that  the 
protection  does  not  make  those  rights  abso- 
lute In  all  respects,  for  If  It  does,  what  be- 
comes, the  court  asks,  of  the  police  power, 
which  inheres  in  every  free  government,  and 
Is  based  on  the  maxim  that  you  shall  so  use 
your  own  property  as  not  to  injure  the  rights 
of  others,  which  Is  a  universal  and  pervad- 
ing obligation,  and  a  condition  on  which  all 
property  Is  held,  the  application  of  which  to 
particular  conditions  must  necessarily  be 
within  the  reasonable  discretion  of  the  Leg- 
islature; and  that,  when  such  discretion  is 
exercised  in  a  given  case  by  means  appro- 
priate and  reasonable,  not  oppressive  nor 
discriminatory.  It  Is  not  subject  to  constitu- 
tional objection. 
It  is  to  be  noted  that  the  demurrer  admits 
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the  truth  of  the  allegation  of  the  bill  that 
many  analyses  of  the  water  showed  It  to  be 
contaminated,  unwholesome,  and  impure,  and 
of  such  a  character  and  quality  that  Its  use 
for  domestic  purposes  was  a  menace  and  a 
danger  to  the  public  health.  If  the  mode 
adopted  by  the  state  for  the  protection  of  the 
public  health  and  safety  of  Its  local  communi- 
ties proves  to  be  objectionable,  inconvenient, 
or  even  distressing,  to  some,  if  nothing  more 
can  reasonably  be  affirmed  against  the  stat- 
ute, the  answer  Is  that  it  was  the  duty  of  the 
constituted  authorities  primarily  to  keep  in 
view  the  welfare  and  safety  of  the  many,  and 
not  to  permit  tbelr  Interests  to  be  subordi- 
nated to  the  wishes  nor  the  convenience  of 
the  few.  But  there  Is,  of  course,  as  said 
in  the  Jacobson  Case,  a  sphere  within  which 
the  individual  may  assert  the  supremacy  of 
his  own  will,  and  rightfully  deny  the  author- 
ity of  the  government  to  interfere  with  its 
exercise.  It  is  equally  true,  however,  that 
In  every  case  where  the  constituted  authorities 
are  charged  with  the  duty  of  conserving. the 
welfare  and  safety  of  the  general  public  the 
rights  of  the  individual  in  respect  of  his 
liberty  may  at  times  under  the  pressure  of 
great  danger  be  subjected  to  such  restraint, 
to  be  enforced  by  reasonable  rules  and  regula- 
tion, as  the  safety  of  the  general  public  may 
demand.  And  it  is  not  for  the  courts  to  de- 
termine as  to  the  mode  likely  to  be  most 
effective  to  protect  the  public  against  dis- 
ease, unless  that  which  the  Legislature  has 
done  comes  within  the  rule  that  if  a  stat- 
ute, purporting  to  have  been  enacted  for  the 
protection  of  the  public  health,  the  public 
safety,  or  the  public  morals,  has  no  just  re- 
lation to  those  objects,  or  Is  unquestionably 
a  plain,  palpable  invasion  of  constitutional 
rights.  In  which  case  It  is  the  duty  of  courts 
so  to  adjudge,  and  thereby  give  effect  to  the 
Constitution.  But  the  statute  under  consider- 
ation cannot  be  said  to  be  palpably  in  conflict 
with  the  Constitution,  state  nor  federal ;  nor 
can  it  be  confidently  asserted  that  the  means 
prescribed  by  it  have  no  just  relation  to  the 
protection  of  the  public  health  and  the  public 
safety.  It  must  be  held,  therefore,  as  the 
case  is  presented,  that  the  board  has  author- 
ity. If  properly  exercised,  to  restrain  the 
defendants  as  it  did. 

But  it  is  said  that  it  did  not  properly  ex- 
ercise its  authority  in  this  behalf,  for  that 


its  proceedings  lack  due  process  of  law.  In 
that  no  notice  of  its  proposed  action  was  giv- 
en nor  opportunity  to  be  heard  afforded.  The 
defendants  do  not  daim,  as  we  understand 
their  brief  and  could  not  well  claim,  that  no- 
tice and  an  opportunity  to  be  heard  before  the 
board  were  essential  to  due  process  of  law, 
unless  the  order  is  final;  but  they  claim  that 
It  Is  the  intention  of  the  statute  to  make  it 
final  and  conclusive,  and  to  give  the  court  no 
authority  to  inquire  into  its  correctness,  but 
only  to  enforce  it  But  the  statute  does  not 
mean  that.  It  says  that  the  court  "may"  en- 
force the  order.  This  evidently  means,  not 
that  it  must  enforce  it  as  a  duty,  but  only 
that  it  may  enforce  it  or  not  in  its  discretion, 
to  the  proper  exercise  of  which  it  must  pro- 
ceed on  inquiry,  and  render  judgment  only 
after  trial.  So  the  order  is  not  final  and  con- 
elusive,  and  the  bill  presents  an  issue  that 
the  defendants  can  answer,  and  they  may  an- 
swer, and  have  a  trial  on  the  merits,  as 
agreed  by  counsel. 

The  objection  that  the  order  cannot  be  en- 
forced if  valid  is  not  sustainable,  for.  If  the 
court  thinks  it  ought  to  be  enforced,  an  order 
of  its  own  will  supervene  upon  it,  and  be 
of  such  a  character  that  its  enforcement  will 
enforce  the  order  of  the  board. 

It  is  further  objected  in  a  supplemental 
brief  that  the  order  ef  the  board  Is  not 
against  the  village,  that  notice  of  it  was 
never  served  upon  the  village,  and  that  conse- 
quently it  cannot  be  enforced  against  the  vil- 
lage. But  notice  of  it  was  served  upon  the 
trustees  of  the  village,  and  that  was  notice  to 
the  village,  as  they  were  its  chief  executive 
officers.  Nichols  v.  City  of  Boston.  88  Mass. 
39,  93  Am.  Dec.  132.  So  notice  to  the  presi- 
dent of  a  bank  concerning  matters  wltbln  the 
sphere  of  his  official  authority  Is  notice  to 
the  bank.  '  Porter  v.  Bank  of  Rutland,  19  Vt 
410,  425.  And  the  language  of  the  order 
clearly  embraces  the  village.  It  Is:  "You 
are  hereby  prohibited  from  furnishing,  or 
permitting  to  be  furnished,  any  water  taken 
from  the  above-described  water  source  for 
domestic  purposes  in  any  way  until,",  etc. — 
and  the  village  was  the  only  furnisher  of  wa- 
ter from  that  source  for  any  purpose. 

Decree  reversed  as  to  Preston  E.  May,  and 
bill  dismissed  as  to  him  without  costs.  De- 
cree reversed  pro  forma  as  to  the  other  de- 
fendants.    Cause  remanded. 
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FLINT  T.  HOLMAN. 


(Supreme    Court    of    Vermont.      Orange. 
July   2,   1909.) 

L  LiTBEI,  A  WD  SLANDEB  ((  7*)— WORDS  AC- 
TIONABLE Peb  Se— "Stolen  Fbou  Town." 
Where  dffeDdant  charged  that  plaintiff  bad 
"ctoleo  from  the  town,"  and  there  was  no  pref- 
atory averments  or  innuendo  explaining  the 
words  "had  stolen,"  they  would  be  construed  in 
accordance  with  their  common  acceptation  to 
import  larceny,  and  were  therefore  slanderous 
per  se. 

[Ekl.  Note.— For  other  cases,  tee  Libel  and 
Blander.  Cent  Dig.  f|  17-78;    Dec.  Dig.  f  7.»1 

2.  LlBK.  AND  Slardeb  ({  100*)— Pbivileok— 

Detenses. 

Where  the  occasion  on  which  defendant 
diarged  plaintiff  with  having  stolen  from  the 
town  waa  one  of  qaalifled  privilege,  but  defend- 
ant denied  having  spoken  the  words  and  nega- 
tived any  knowledge  that  would  justify  them, 
the  question  of  privilege  was  eliminated. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
SUnder.  Cent  Dig.  I  255;   Dec.  Dig.  {  100.*] 

S.  Libel  ako  Slandeb  (1 124*)— Wobds  Slan- 
DEBOUB  Pbb  SB—lNSTBCcnoN»— Defenses. 
where,  in  an  action  for  using  words  slan- 
derous per  ee  concerning  plaintifC,  defendant 
merely  denied  speaking  the  words,  there  was 
no  question  for  the  jury  concerning  their  mean- 
ioK,  and  the  court  properly  charged  that,  if 
plaintiff  proved  the  speaking  of  the  words  as 
charged,  be  was  entitled  to  recover. 

[ICd.  Note.— For  other  cases,  see  Litwl  and 
Slander.  Dec   Dig.  i  124.*] 

4.  Libel  and  sLandbb  (f  104*)— Otheb  State- 
ments—Malice. 

In  an  action  for  falsely  charging  plain- 
tiff with  stealing  from  the  town,  evidence  tliat 
tberrafter,  on  toe  same  day,  defendant  called 
witnesa,  and  stated  to  him,  "I  suppose  you 
think  it  waa  a  pretty  broad  statement  I  made 
toKlay."  and,  on  receiving  an  affirmative  reply, 
further  taid,  "1  ran  prove  it,"  and  stated  sev- 
eral transactions  in  which  he  claimed  i>laiotiff 
had  defrauded  the'  town,  was  admissible  to 
■bow  malice.         ' 

(Ed.  Note.— For  otiier  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  286-288;    Dec.  Dig.  | 

Exceptions  from  Orange  Connty  Court; 
Wlllard  W.  Miles,  Judge. 

Action  on  the  case  for  slander  by  Herbert 
F.  Flint  against  A.  E.  Holman.  Defendant 
pleaded  the  general  issue  and  a  verdict,  and 
judgment  being  rendered  for  plaintitT,  and 
an  order  bavlng  been  entered  overruling  de- 
fendant's motion  In  arrest  of  Judgment,  lie 
brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MTJN- 
80N.  WATSON.  HASELTON,  and  POW- 
ERS. JJ. 

March  M.  Wilson  and  R.  M.  Harvey,  for 
plaintiff.  N.  L.  Boyden  and  David  S.  Co- 
nant,  for  defendant 

MUNSON.  J.  The  dieclaration  charges  that 
the  defendant  said  of  the  plaintiff  that  he 
"had  stolen  from  the  town."  There  are  no 
prefatory  averments,  and  no  Innuendo  ex- 
planatory of  the  words  "had  stolen."  The 
defendant   moved   In    arrest   for   that   the 


words  spoken  were  not  actionable  In  thets- 
selves.  It  Is  certainly  actionable  to  charge 
one  with  stealing;  and.  If  the  defendant's 
claim  can  stand.  It  most  be  upon  the  theory 
that  the  words  which  Import  a  taking  lose 
their  actionable  quality  when  applied  to  a 
taking  from  a  town.  If  the  town  were  an 
entity  incapable  of  owning  property  that 
is  the  subject  of  larceny,  this  view  might 
prevail,  but  we  apprehend  there  is  no  ground 
short  of  this  on  which  the  claim  can  be  sos- 
talned.  It  Is  doubtless  true  that  the  busi- 
ness affairs  of  a  town  are  so  moch  moire 
prominent  in  the  minds  of  its  citizens  than 
Its  property  holdings  that  words  of  this  chal-- 
acter  are  very  generally  used  and  under- 
stood as  referring  to  fraurtnlent  dealings. 
Instead  of  larcenies.  But  the  law  will  elve 
such  words  their  ordinary  meaning  nnless 
they  are  u.sed .  in  a  connection  that  gives 
them  a  different  meaning;  and  to  sny  thit 
the  stealing  was  from  the  town  does  n*t 
give  the  word  a  different  mennlng,  for  to'^vns 
have  property  that  may  be  stolen  as  well  as 
Individuals.  Every  town  owns  records  and 
books  of  account,  and  may  have  bank  bills 
in  Its  treasury.  Many  towns  own  machines 
and  tools  for  use  upon  their  hishwaya  Ev- 
ery town  owns  at  times  maWlnIs  delivered 
for  the  bntldlng  or  repair  of  hrldpes.  It  Is 
true  that  the  name  of  a  town  Indicates  a 
locality  as  well  as  a  quasi  corporation  capa- 
ble of  holding  personal  property;  and  this 
Is  made  the  basis  of  a  sngge^itlnn  that  the 
words,  "he  had  stolen  from  the  town/* 
might  have  ')een  nsed  In  the  sense  of  goirig 
away  secretly.  But  the  qnestlon  here  is  n^t 
whether  the  words  are  capable  of  being  nsed 
In  that  sense,  but  whether  the  words  In  their 
ordinary  sense  Import  a  larceny,  and  It  Is 
very  clear  that  they  do. 

The  defendant  excepted  to  the  charge  that 
the  question  of  privilege  was  not  In  the 
case.  The  charge  was  correct;  for.  while 
the  occasion  was  one  of  qualified  privilege, 
the  defendant  was  not  In  a  position  to  prof- 
It  by  it  He  did  not  Jnstify  the  words  by 
pleading  or  evidence,  but  denied  having  spo- 
ken them,  and  negatived  any  knowledge  that 
would  Justify  them,  demons  v.  Dnnforth, 
67  Vt  617,  32  Atl.  626.  48  Am.  St  Rep.  8S6; 
Kidder  v.  Bacon,  74  Vt  263,  62  AtL  822: 
It  was  not  error  to  Instruct  the  Jury  that. 
If  the  plaintiff  had  proved  the  speaking  tf 
the  words  charged,  he  was  entitled  to  re- 
cover. There  was  no  question  for  the  Jmy 
regarding  the  meaning  of  the  words.  They 
were  to  be  taken  as  bavlng  been  nsed  and 
understood  In  their  ordinary  sense,  unless 
the  defense  Introduced  evidence  giving  them 
a  different  meaning.  But  here  the  defend- 
ant denied  the  speaking  of  the  words,  and 
so  had  nothing  to  explain.  The  te^moay 
referred  to  by  coimsel  related  to  statements 
made  by  the  defendant  at  a  later  hour  and 
different  place,' and  was  introdnced  by  tbe 
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plaintiff  to  show  malice.  The  statements 
aboye  referred  to  were  pr<^erly  recelred  In 
evidence.  The  circumstances  made  them  ad- 
missible, even  if  they  were  not  similar  In 
character  to  those  declared  upon  within  the 
meaning  of  the  rule  stated  In  OavanauRh  v. 
Austin,  42  Vt  678.  It  seems  that  later  in 
the  same  afternoon  the  defendant  called  the 
witness  to  him  and  said,  "I  suppose  you 
think  It  was  a  pretty  broad  statement  I 
made  to-day,"  and,  upon  receiving  an  af- 
firmative reply  said  further,  "I  can  prove 
It,"  and  went  on  to  state  several  transac- 
tions in  which  he  claimed  piaintifT  had  de- 
frauded the  town.  The  manner  in  which  the 
defendant  brouicht  up  the  subject,  and  con- 
nected these  matters  with  what  he  had  said 
on  the  occasion  in  question,  made  the  later 
statements  admissible  as  evidence  of  malice. 
The  charge  did  not  directly  limit  the  use  of 
this  testimony,  but  no  exception  was  taken 
to  a  failure  in  this  respect. 

Other  claims,  not  spectflcally  noticed,  are 
disposed  of  by  the  views  above  expressed. 

Judgment  affirmed. 


CU  vt  tu) 

STATE   T.   ANDREWS. 

(Supreme  Court  of  Vennoot.     WaaJiiDgton. 

July  2,   1909.) 

Wi^NEsaBS  (I  806*)— Pbivileob  of  WrrNESs— 
Answeks  Tending  to  Crimihate  Witness. 
The  privilege  of  refusiug  to  answer  a  ques- 
tion on  the  ^oiind  that  it  would  tend  to  crim- 
inate the  wltnMS  Is  strictly  pernonfil.  and  can 
be  asserted  bj  no  one  but  toe  witness;  and, 
while  the  court  may  instract  the  witness  as 
to  bis  privilese,  It  is  error  to  exclude  evidence 
material  to  the  defense  for  the  protection  of  the 
witness,  unless  the  latter  claims  protection. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  lOiiS-lOeO;   Dec  Dig.  |  306.»] 

Exceptions  from  Washington  County 
Court;   Zed  S.  Stanton,  Judge. 

Elhanan  Andrews  was  convicted  of  fur- 
nishing Intoxicating  liquor  without  author- 
ity, and  excepts.  Exceptions  sustained.  Judg- 
ment and  sentence  reversed,  and  cause  re- 
manded. 

BenJ.  Gates,  State's  Atty.,  for  the  State. 
BL  M.  Gordon,  for  respondent. 

MUNSON,  J.  Mahoney,  the  state's  wit- 
ness, testified  that  the  respondent  took  a 
bottle  of  whisky  from  his  pocket  and  gave 
him  a  drink.  It  was  the  theory  of  the  de- 
fense, and  the  testimony  of  the  respondent 
when  he  took  the  stand,  that  the  respondent 
had  no  liquor  with  him,  and  that  Mahoney 
was  the  one  who  produced  the  whisky  and 
did  the  giving.  Respondent's  counsel  under- 
toolc,  in  his  cross-examination  of  Mahoney,  to 
get  some  admissions  In  line  with  this  the- 
ory, but  the  state's  attorney  objected  to  his 
inquiries  on  the  ground  that  the  witness 
was  entitled  to  protection,  and  the  court  ex- 
cluded the'  testimony  as  evidence  that  would 


ten^  to  Incriminate  the  witness.  The  wit 
nesB  made  no  claim  of  privilege. 

It  Is  not  necessary  to  Inquire  what  the 
situation  would  have  been  if  the  witness 
had  claimed  the  privilege  of  silence  on  the 
ground  that  his  answers  would  tend  to  crim- 
inate him.  The  respondent  was  entitled  to 
the  benefit  of  the  proposed  examinatimi  If 
the  witness  was  willing  to  answer,  even  If 
there  were  legal  grounds  on  which  the  wit- 
ness might  have  refused  to  answer.  The 
privilege,  if  it  existed,  was  strictly  personal, 
and  could  I>e  asserted  by  no  one  but  the  wit- 
ness. The  court  might  properly  have  in- 
structed the  witness  as  to  bis  privilege,  bat 
could  not  exclude  evidence  material  to  the 
defense  for  the  protection  of  the  wltneM 
unless  the  witness  claimed  protection.  No 
claim  of  privilege  having  been  made  by  the 
witness,  the  exclusion  of  the  testimony  was 
error. 

Exceptions  sustained.  Judgment  and  sen- 
tence reversed,  and  cause  remanded. 


(ft  vt  an 

STATB  T.   INTOXIOATINO   LIQUOR. 

(Supreme  C>>urt  of  Vermont     Bennington. 
July   2,   1909.) 

1.  Jdbt  (I  21*)— Right  to  Jdbt  TsiAii — Cok- 

DEMNATION    OF    Ll-QOOBB— NATDBE    OF   .PbO- 

ceedii;no  —  "Pkosbcutions    fob    Cbuinai. 

Offenses." 

Proceedings  fos  the  seizure  and  condemna- 
tion of  liquors  alleged  to  be  unlawfully  kept  for 
sale  are  not  "prosecutions  for  criminal  offenses" 
within  the  constitutional  provision  giving  a 
right  to  trial  by  jury  in  sncn  prosecutions,  bnt 
are  civil  proceedmgs  in  rem  to  fix  the  status 
of  the  property. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {§  134-136;    Dec.  Dig.  |  21.*] 

2.  iNTOXiOATiNa  liiquoBS  ({  2.50*)— Seabches 

AND   SkIZUBES— WEIOHT  OF  EVIDENCE. 

In  a  proceeding  for  the  seizure  and  con- 
demnation of  intoxicating  liquors  alleged  to 
have  been  kept  for  unlawful  sale,  the  state  is 
not  required  to  prove  the  keeping  for  sale  be- 
yond a  reasonable  doubt,  but  only  by  a  fair  pre- 
ponderance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  387 ;    Dec  Dig.  i  250.*] 

3.  iNTOXICATINa    LiqtTOBS    (f    248*) — SKizmtB 

AND  Condemnation— Issues. 

Where  a  proceeding  in  rem  for  the  seixore 
and  condemnation  of  IIi)uor8  was  instituted  by 
the  signing  of  a  complaint  by  a  grand  Jvror  of 
the  town,  complainant's  authority  depending  on 
matters  dehors  the  record,  could  only  be  put 
in  issue  by  plea. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  368,  370;  Dec.  Dig.  { 
248.*  J 

4.  Intoxicating  Liquobs  (J  253*)— Shztjxx— 
Pbejudice — Evidence. 

Where  a  warrant  In  proceedings  in  rem 
to  condemn  intoxicating  liquors  with  a  return 
thereon  was  put  in  evidence,  the  claimants  were 
not  prejudiced  by  oral  testimony  of  the  oiBcer 
concerning  bis  acts,  under  the  warrant  which 
neither  tended  to  contradict  nor  vary  his  re- 
turn. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  (  392;    Dec.  Dig.  {  2337] 
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B.  CORSTITUTIOWAI,    I14.W     (I    309*)— 8MZ0BB 

OF  LKJU0B8— Notice— Statutes. 

Pnb.  Acts  1904,  p.  129,  No.  113,  regulat- 
ing the  keeping  and  sale  of  intoxicating  liq- 
nors,  provides  for  the  seizure  and  condemna- 
tioa  of  liquor  alleged  to  be  illegally  kept  for 
sale,  and  declares  that  if  the  owuer  or  keeper 
of  the  liquor  is  unknown  to  the  o£Bcer,  and  no 
one  is  found  in  possession  or  custody  of  It, 
the  owner  or  occupant  of  the  bnilding  or  apart- 
ment in  which  liquor  is  found  shall  be  appre- 
hended, if  known  to  the  officer,  or  can  be  as- 
certained by  him.  Held  that,  where  liquor  seiz- 
ed under  such  act  was  found  in  the  possession 
and  keeping  of  the  respondents,  its  seizure  oper- 
ated as  notice  to  the  claimant,  and,  where  he 
forthwith  appeared  and  was  fully  heard  in  re- 
sistance of  the  forfeiture,  the  act  was  not  un- 
constitutional as  to  him  for  failnre  to  provide 
for  notice  to  the  owner  of  the  liquor  seized  un- 
less known  to  the  officer. 

[Ed.  Note. — For  other  cases,  see  Constitntion- 
«]  Law,  Cent  Dig.  {{  929,  930;    Dec.  Dig.  | 

«.  IirroxicATiNo  Liottors  (S  251*)— Seizure 

AHD    FOBFE^UUE — OWNEBSHIP^EVIDENCh. 

In  a  proceeding  for  the  seizure  and  for- 
feiture of  intoxicating  liquors  allpged  to  haye 
been  wrongfully  kept  for  sale,  evidence  held  to 
warrant  a  finding  that  the  liquor  belonged  to 
a  firm  operating  tne  saloon  in  which  the  liquor 
was  kept,  and  not  to  the  claimant. 

[Ed.  Note.— For  other  cases  see  Intoxicating 
Oquors,  Cent  Dig.  |  389 ;  Dec.  Dig.  {  251.*] 

7.  Affeal  and  Ebbob  (J  1047*)— Evidence— 

P^iEXUDICE. 

Wliere  the  court  required  one  of  the  de- 
fendants to  produce  an  insurance  policy,  and 
over  his  objection  received  the  policy  in  evi- 
dence for  whatever  purpose  it  was  thought  prop- 
er, and  stated  that  it  would  indicate  the  pur- 
[loses  later,  but  was  not  requested  to  do  so,  and 
t  did  not  appear  that  any  use  was  made  of  the 
policy  as  evidence,  the  error,  if  any,  in  com- 
pelling its  production,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4133 ;    Dec.  Dig.  f  1047.*] 

Exceptions  from  Bennington  Connty  Court ; 
Seneca  Haselton,  Judge. 

Proceeding  by  the  State  for  the  condemna- 
tion and  forfeiture  of  Intoxicating  liquors 
under  Acts  1904,  p.  129,  No.  115.  From  a 
judgment  of  condemnation.  Merle  S.  Pike  and 
others  bring  exceptions.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MDN- 
SON,  WATSON,  and  POWERS,  JJ. 

W.  J.  Meagher,  State's  Atty.,  for  the  State. 
O.  M.  Barber  and  E.  H.  Holden,  for  rtepond- 
ent  and  claimant  Plk& 

ROWEXIi,  C.  3.  This  is  a  proceeding  bas- 
ed on  a  grand  juror's  complaint  to  a  justice 
for  the  seizure  and  condemnation  of  Intoxi- 
cating liquor  kept  for  sale  contrary  to  law. 
The  officer  seizing  the  liquor  apprehended 
and  brought  before  the  justice  Edward  Mor- 
rissey  and  Thomas  Morrissey,  In  whose  keep- 
ing and  custody  he  found  the  same.  Merle 
S.  Pike  appeared  before  the  justice,  and  filed 
his  written  claim  to  the  liquor  as  absolute 
owner  thereof,  and  therein  gave  as  a  reason 
why  it  should  not  be  adjudged  forfeited  that 
be  was  engaged  In  the  lawful  sale  thereof 
under  and  by  virtue  of  a  second-class  license 


fi 


duly  Issued  to  him  and  then  Id  force.  Bnt 
the  justice  adjudged  that  said  Morrlsseya 
were  the  owners  and  keepers  of  said  liquor, 
and  not  the  said  Pike,  and  that  the  same  was 
Intended  for  sale  contrary  to  law,  and  there- 
upon forfeited  and  condemned  It,  whereupon 
the  respondent  and  Pike  appealed  to  the 
county  court,  where  they  demanded  a  trial 
by  jury,  which  was  denied.  They  now  say 
that  this  was  error,  for  that  the  proceeding 
is  criminal,  and  therefore  tliat  they  had  a 
constitutional  right  to  such  a  trial.  But  this 
is  not  an  open  question  In  this  state,  for, 
whatever  the  law  is  In  other  Jurisdictions  to 
which  we  are  referred.  It  is  settled  law  here 
that  such  proceedings  are  not  "prosecutions 
for  criminal  offenses"  within  the  meaning  of 
the  constitutional  provision  giving  a  right  to 
a  trial  by  jury  in  such  prosecutions,  but  are 
only  proceedings  in  rem  to  fix  the  status  of 
the  property,  and  therefore  essentially  dvil, 
and  not  criminal.  This  precise  point  was  so 
ruled  in  State  v.  Intoxicating  Liquor,  55  \t. 
82,  and  that  case  is  still  the  law  of  this  state 
on  that  point  See  State  v.  KhmdUte  Ma- 
chine, 76  Vt  426,  57  AO.  994. 

But  the  respondents  say  that,  though  this 
Is  not  a  criminal  proceeding,  still  the  fact 
that  they  were  keeping  the  liquor  for  unlaw- 
ful sale  should  have  been  found  beyond  a  rea- 
sonable doubt,  and  not  by  a  fair  balance  of 
the  evidence,  as  the  court  found  It  But  this 
Is  not  so  even  If  the  finding  Involves  some- 
thing criminal,  which  we  do  not  decide;  for, 
if  It  does,  the  only  effect  of  that  would  be  to 
add  to  the  other  testimony  favoring  the  re- 
spondents the  evidential  weight  of  the  pre- 
sumption of  innocence.  Bradish  v.  Bilss,  3& 
Vt.  326;  Fire  Association  v.  Merchants'  Nat 
Bank,  54  Vt  657,  668.  The  state  offered  to 
show  by  the  officer  who  served  the  warrant 
what  be  did  under  it  The  respondents  and 
Pike  claimed  that,  to  make  the  warrant  legal, 
it  was  incumbent  on  the  state  to  prove  that 
the  signer  of  the  complaint  was  at  the  time  a 
grand  juror  of  Sunderland,  the  town  In 
which  the  liquor  was  sefised,  and  had  quali- 
fied as  such,  and  objected  to  the  admission 
of  the  testimony  for  want  of  such  proof,  and 
also  for  that  the  return  on  the  warrant  was 
the  best  evidence  of  what  was  done  under  it 
The  objection  was  overruled,  and  the  testi- 
mony admitted,  to  which  the  respondents  ex- 
cepted. The  witness  answered  that  he  took 
possession  of  the  liquors  he  found  in  the 
place  kept  by  the  Morrissey s;  that  he  went 
into  the  building  and  found  the  Morrisseys  In 
posses.slon;  tliat  there  was  a  counter  there 
and  barrels  of  different  kinds  of  liquorb, 
which  he  named.  But  the  authority  of  the 
complainant  was  not  in  Issue,  as  It  was  sot 
necessarily  Involved  in  the  nature  of  the  pn>- 
ceedlng,  and  could  be  put  In  Issue  only  by 
plea,  as  it  depended  on  matter  dehors  the 
record;  and  there  was  no  plea,  nor  was  the 
question  in  fact  tried.    State  v.  Intoxicatins 
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.-lilqiior,  38  Vt  S87;  State  ▼.  Intoxicating  liki- 
.'  uor,  44  Yt  208.    No  possible  harm  could  bare 
come  to  the  teqKmdents  by  allowing  the  of- 
ficer to  testify  what  he  did  under  the  war- 
rant, for  It  was  in  the  case  with  the  return 
I  thereon,  which  showed  for  Itself  what  was 
done  under  the  warrant,  and  there  was  noth- 
'  Ing  In  the  testimony  tending  to  contradict 
nor  to  rary  the  return. 

It  is  objected  that  the  statute  on  which 

'the  proceeding  is  founded  is  unconstitutional 

'  because  it  nowhere  provides  for  notice  to 

the  owner  of  the  liquor  seized  unless  he  Is 

<  known  to  the  officer  making  the  seizure.  It 
-is  said  that  the  prerious  statutes  providing 
-for  the  seizure  and  condemnation  of  liquor, 
'«nd  whose  constitutionality  has  been  upheld 
'■  by  this  court,  have  had  a  provision  for  some 

kind  of  notice  In  such  casea    But  none  of 

.  them  had  a  provision  for  any  kind  of  notice 

except  by  summons,  only  when  no  one  was 

<  known  who  could  be  notlfled  in  that  way, 
not  only  the  owner,  but  the  keeper  and  pos- 

'  -sesBor  as  well,  in  which  case  a  written  notice 
of  the  proceedings  was  to  be  posted  In  some 
public  place  for  such  a  time.  But  now,  if  the 
owner  or  keeper  of  the  liquor  is  unknown  to 

I  the  officer,  and  no  one  is  found  in  possession 
.or  custody  of  it,  instead  of  posting  a  notice 
of  the  proceedings,  the  owner  or  occupant  of 

^he  building  or  apartments  In  which  the  llq- 
tior  Is  found  is  to  be  apprehended  if  known 
to  the  officer  or  can  be  ascertained  by  him. 
This  mode  of  notifying  the  owner  In  the 

',  event  named  is  a  substitute  for  the  former 
mode  of  notifying  him  by  posting  the  pro- 
ceedings in  the  like  event  So  it  cannot  be 
said  that  the  statute  is  essentially  different 
in  this  respect  from  what  it  was  when  Its 

I  constitutionality  was  upheld  by  the  court 

I     But  to  consider  the  matter  farther.    The 

i  theory  of  the  law  Is,  as  said  In  Windsor  v. 
McVeigh,  03  U.  S.  274,  23  L.  Ed.  814,  that  all 
property  Is  In  the  possession  of  Its  owner  In 
person  or  by  agent,  and  therefore  that  its 
seizure  will  operate  to  Impart  notice  thereof 
to  him;  and,  if  It' does,  that  he  has  a  right 
to  appear  and  be  heard  respecting  the  charges 

.  for  which  its  forfeiture  Is  claimed.  Now 
here,  the  liquor  being  found  In  the  possession 
and  keeping  of  the  respondents.  Its  seizure 
did  operate  to  Impart  notice  thereof  to  Pike, 

.who  appeared  forthwith  as  claimant  and  has 

'been  fully  heard.  This  certainly  ought  to 
bind  him.  In  State  ▼.  Intoxicating  Liquor, 
44  Vt  208,  the  officer  returned  that  he  sum- 
moned the  claimants,  but  did  not  tell  how. 
They  appeared  and  objected  to  the  sufficiency 
'Of  the  return  in  this  respect  But  the  court 
said  it  was  not  necessary  to  decide  that  ques- 
tion, for,  if  no  service  at  all  was  made  upon 
a  claimant  he  could  voluntarily  appear  and 
make  claim,  and,  if  he  did,  the  proceedings 
would  be  as  well  baaed  on  feds  dalm  as  on  the 
most  perfect  service ;  that  as  the  claimants  in 
tliat  case  had,  after  objecting  to  the  return, 
remained  In  court  and  made  claim,  the  pro- 

'  feedings  thereafter  'were  well  founded  on 


th^  voluntary  stay,  and,  fnrOier,  accord- 
ing to  Johnson  v.  WUUams,  48  Vt  663,  Pike 
would  be  bound  though  he  received  no  notice 
and  had  not  appeared.  That  was  trover 
against  the  officer  who  destroyed  the  plaln- 
tllTs  forfeited  liquor.  There  the  keeper  of 
the  liquor  was  summoned  pursuant  to  stat- 
ute, as  here  the  keepers  were  apprehended 
pursuant  to  statute.  But  the  plalntiflT  had  no 
notice  of  the  proceedings  until  after  the 
whole  were  concluded,  which  he  oflTered  to 
prove,  but  was  not  permitted.  This  court 
said  that  all  the  notice  required  was  given; 
that  the  person  to  whose  keeping  the  plaintiff 
had  intrusted  his  property  was  notified ;  that, 
if  he  failed  to  appear  to  contest  an  adjudica- 
tion of  forfeiture,  or  to  notify  the  plaintiff 
80  he  could  appear  for  that  purpose,  the  con- 
sequences of  such  failure  must  fall  upon  the 
plaintiff;  that  it  did  not  avoid  the  legality 
of  the  proceeding,  nor  change  'the  statua  of 
the  property  as  fixed  by  the  adjudication. 

The  bill  of  exceptions  says  that  the  state 
was  permitted  to  Introduce  evidence  of  di- 
vers acts  and  sayings  of  the  Morrisseys  that 
tended  to  prove,  and  that  the  state  claimed 
did  prove,  that  the  liquors  In  question  belong- 
ed to  them,  and  were  in  their  possession  and 
subject  to.  their  dominion.  And  this  is  not 
denied  in  the  brief  for  the  defense,  except  It 
says  that  there  was  no  evidence  to  show  that 
Thomas  Morrlssey  had  anything  to  do  with 
the  sale  of  liquor  In  Sunderland  other  than  as 
the  servant  and  agent  of  Pike,  and  had  no  oth- 
er interest  nor  ownership  in  the  business  at 
the  time  of  the  seizure,  and  never  had.  But 
nothing  Is  vouched  in  support  of  this  claim 
except  the  testimony  of  Thomas  Morrisaey 
himself,  who  testified  to  that  effect  as  to  his 
connection  with  the  business.  But  that  can 
hardly  be  taken  as  disproving  as  to  bim  the 
statement  of  the  bill  of  exceptions  as  to  the 
tendency  of  the  evidence  of  the  divers  acts 
and  sayings  of  the  Morrisseys  that  tlie  state 
was  permitted  to  Introduce.  And,  on  looking 
into  the  state's  testimony  on  this  point  espe- 
cially that  of  Mr.  Bacon,  the  Insurance  agent 
we  think  it  cannot  be  said  that  that  state- 
ment is  not  true  as  to  Thomas  Morrlssey  as 
well  as  to  Edward  Morrlssey. 

But  it  Is  strenuously  contended  that  there 
was  no  evidence  to  support  the  finding  that 
Pike  was  not  the  owner  of  the  liquor.  The 
question  being  whether  there  was  any  evi- 
dence, it  will  be  sufficient  If  there  was  some  ' 
that  tended  to  support  the  finding,  and  that 
there  was  cannot  be  doubted.  The  state  call- 
ed one  Guyette  as  a  witness,  who  testified 
that  Pike  told  him  on  a  certain  occasion 
when  the  matter  of  his  taking  out  a  license 
came  up  that  he  was  not  going  to  run  the 
business  himself,  but  was  going  to  transfer 
the  license,  but  did  not  really  say  to  whom, 
although  the  witness  Imew  whom  they  were 
talking  about;  that  on  the  witness's  saying 
that  that  could  not  be  done.  Pike  said  it 
could,  for  they  had  transferred  one  in  Arling- 
ton; that  Mr.  Morrlssey  transferred  one  to  a 
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man  from  Brandon;  that  on  the  witness's 
further  Baying  that.  If  that  was  done,  the 
liquor  could  not  come  In  Pllce's  name,  but 
would  have  to  come  in  the  name  of  Culllnan 
and  Morrissey,  Pike  said  be  conld  not  see 
why  It  conld  not  come  in  his  name,  where- 
upon the  witness  said  If  they  got  their  liquor 
to  come  in  his  name  for  them  to  sell  there, 
they  being  nonresidents,  almost  anybody  could 
hare  liquor  come,  and  that  he  did  not  think 
it  was  likely  It  was  so,  and  that  Pike  said 
lie  did  not  really.  Now,  the  state  claimed 
that  that  was  Just  what  Pike  did  in  the  be- 
ginning, transferred  the  license  to  Edward 
MorrlBsey  and  Thomas  Culllnan,  lx>th  of 
whom  lived  in  Arlington,  and  that  they  car- 
ried on  the  business  on  their  own  account  and 
for  their  own  benefit,  and  not  for. Pike,  until 
Culllnan  died  on  June  27,  1007,  when  Thomas 
Morrlssey,  who  also  lived  in  Arlington,  came 
Into  the  business  as  part  owner  with  his 
brother  Edward,  and  continued  therein  in 
that  capacity  till  the  liquor  was  seized.  And, 
further,  it  appeared  that  from  the  first  the 
money  derived  from  and  used  in  and  about 
the  business  was  deposited  in  the  bank  In  the 
name  of  Morrlssey  &  Culllnan,  and  drawn 
against  by  them  while  Culllnan  lived,  and 
that  even  after  that  the  account  was  kept  in 
the  same  way  down  to  the  time  of  the'  seiz- 
ure, which  was  July  19,  1907,  after  which  It 
was  kept  in  Pike's  name;  and  be  testified 
that  it  was  kept  in  the  name  of  Morrlssey  & 
Culllnan  as  a  matter  of  convenience,  as  he 
was  not  at  the  saloon  all  the  time,  but  was 
at  work  for  his  father  by  the  month,  and  be- 
cause he  did  not  know  that  they  could  sign 
his  name  to  checks,  but  supposed  he  had  to 
draw  his  own  checks.  It  further  appeared 
that  Edward  Morrissey  and  OuUinan  bought 
the  bnlldlng  in  whicb  the  saloon  was  kept  for 
the  purpose  of  using  It  as  such  if  Pike  got  a 
license,  but  it  appeared  that  Pike  agreed 
to  save  them  harmless  In  the  transaction. 
It  also  appeared  that,  after  CulUnan's  death, 
the  Morrlsseys  got  the  liquor  Insured  in  the 
name  of  Edward  Morrlssey  and  Culllnan  in 
the  same  policy  that  the  building  was  insured; 
but  Pike  testified  that  one  time  when  Morrls- 
sey and  Oulllnan  were  talking  about  getting 
the  building  insured  he  told  them  he  wanted 
his  stock  insured,  and  they  said  they  would 
have  it  Insured,  that  it  came  to  his  knowledge 
later,  without  saying  when,  that  he  had  paid 
for  the  insurance,  but  that  he  never  saw  the 
policy  till  the  week  before  be  was  testifying, 
and  never  knew  till  then  that  the  stock  was 
pot  Into  their  policy.  Thus  it  appears  that 
there  was  evidence  to  support  the  finding 
that  Pike  was  not  the  owner  of  the  liquor 
in  qoestlon,  unless  we  except  the  eight  bar- 
rels of  beer  that  he  put  In  the  day  of  the 
search,  which  the  officer  delayed  a  little  that 


he  might  seize  them.  It  appeared  that  this 
beer  was  bought  and  paid  for  by  Pike,  and  It 
is  especially  objected  that  there  was  no  evi- 
dence to  support  the  finding  that  the  Morrls- 
seys were  engaged  In  keeping  it  for  unlawfai 
sale.  But  that  question  was  not  to  be  tried 
by  itself  alone,  nor  controlled  by  the  nearness 
of  time  to  the 'seizure  and  the  fact  of  pur- 
chase and  payment  by  Pike,  for  the  liquor 
had  usually,  ostensibly  at  least,  been  bought 
and  paid  for  by  him;  but  was  to  be  tried 
with  the  rest  of  the  case,  and  viewed  in  the 
light  of  all  the  evidence,  and,  I)elng  thus  tried 
and  viewed,  the  court  found  nothing  to  dif- 
ferentiate the-  status  Of  this  beer  from  that 
of  the  rest  of  the  liquors,  and  so  classed  it 
with  them  in  its  findings.  It  is  obvious  from 
what  has  been  said  that  it  cannot  be  adjudg- 
ed that  there  was  no  evidence  to  support  this 
action  of  the  court 

When  the  insurance  agent  Bacon  was  on 
the  stand  in  the  state's  opening,  and  had  tes- 
tified to  having,  as  such.  Issued  a  policy  on 
the  building  where  the  liquor  was  kept  and 
its  contents  at  the  request  of  the  Morrlsseys, 
the  state  asked  that  they  be  ordered  to  pro- 
duce the  policy,  that  the  state  might  use  it 
in  evidence.  Thereupon  Edward  Morrlssey, 
in  whose  possession  and  control  the  policy 
was,  objected  that  as  to  him  the  proceeding 
was  in  its  nature  and  effect  so  far  a  crimin- 
al proceeding  that  be  could  not  be  compelled 
to  produce  evidence  against  himself.  But 
the  court  ordered  Its  production,  and  it  was 
produced  and  put  In  evidence  by  the  state, 
to  whicn  exception  was  taken.  In  this  con- 
nection counsel  for  the  defense  told  the  court 
that  they  purposed  to  put  the  policy  In  evi- 
dence in  their  defense,  but  Insisted  that  they 
could  not  be  compelled  to  produce  It  against 
their  will,  and  inquired  If  it  was  received  as 
evidence  against  Pike.  The  court  said  it 
would  receive  it  for  whatever  purpose  it 
was  thought  proper,  and  that  it  would  indi- 
cate to  counsel  on  both  sides  what  those  pur- 
poses were;  that,  when  it  bad  beard  all  th« 
evidence  and  had  considered  the  matter,  it 
would  indicate  to  coimsel  for  what  purpose 
it  would  use  It;  that  It  had  been  received 
for  any  legal  purpose,  and  the  court  would 
not  look  at  It  until  that  question  had  been 
discussed.  But  it  does  not  appear  that  the 
question  was  discussed  after  that,  nor  that 
anything  further  was  said  about  the  matter 
In  any'  way,  nor  that  the  court  made  any  nse 
of  the  policy  as  evidence,  and  the  fair  infer- 
ence is  in  the  circumstances  that  It  did  not, 
and  therefore,  in  no  view,  does  error  in  re- 
spect of  the  matter  affirmatively  appear. 

Judgments  and  order  for  destruction  af- 
firmed. Judgment  against  the  Morrlsseys 
for  costs  of  searcn  and  seizure.  Let  execu- 
tion be  done. 
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BLODGEar   ▼.    CENTRAL    VERMONT 
RY.  CO. 

(Supreme  Court  of  Vermont.    Chittenden.    July 
2,  1909.) 

1.  Raitboads  (8  235*)  —  Bntebimg  Depot  — 
Construction  of  StattJte  —  "Into," 
"Through." 

V.  S.  3921,  inflicting  a  penalty  if  a  person 
having  control  of  a  detached  engine  or  engine 
with  a  passenger  train  attached  runs  it.  into  or 
through  a  passenger  depot  at  a  speed  exceeding 
four  miles  an  hour,  was  intended  to  apply  only 
to  passenger  depots  so  constructed  as  to  cover 
over  the  main  traclts  of  the  railroad  into  and 
through  which  trains  running  on  such  tracks 
must  pass,  a  mode  of  construction  in  vogue 
when  the  statute  was  passed  ;  the  word  "into" 
being  used  in  ttie  sense  of  "inside  of  or  "with- 
in" and  "through,"  meaning  from  end  to  end 
or  from  side  to  side  of,  into  or  out  of  at  the  op- 
posite, or  at  another  point. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  235.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3734;  vol.  8,  p.  6967.] 

2.  Railroads  (S  327*)— Person  Approach - 
ING  Track— Duty  to  Look  and    Listen. 

It  is  the  dnty  of  a  traveler  nearing  a  rail- 
road crossing  to  look  and  listen  for  approaching 
trains,  and  to  make  such  vigilant  use  of  bis 
sight  and  bearing  as  a  careful  and  prudent  man 
would  make  under  the  same  circumstances. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1043-1056;    Dec.  Dig.  {  327.*] 

8.  Railroads  (S  327*) — Crossing  Accidxnts 
— Neoligencb. 

A  peddler  killed  at  a  railroad  crossing  by 
being  struck  by  a  train  was  about  72  years  old 
with  good  sight  and  hearing,  and  in  good  health 
and  very  active.  The  day  of  the  accident  was 
warm  and  pleasant,  and  there  was  nothing  over 
his  ears  to  prevent  him  from  hearing.  The 
boTse  be  was  driving  was  old,  very  quiet,  and 
easy  to  manage.  He  was  acquainted  with  the 
railroad  in  the  vicinity  and  with  the  crossing, 
and  while  approaching  the  crossing  was  look- 
ing at  the  horse,  ana  did  not  look  upon  the 
track,  where  he  had  the .  opportunity,  until  the 
horse  was  partly  on  the  crossing,  though,  when 
he  was  16  feet  from  the  track,  the  approaching 
train  would  have  been  plainly  In  view,  and  the 
horse  would  still  have  been  4  feet  from  the  near- 
est rail.  Held,  that  he  was  negligent,  preclud- 
ing a  recovery. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1043-1056;   Dec.  Dig.  §  327.*] 

4.  Railboads  (S  335*)— Cbossino  Accioxnt— 
Concurrent  Neoligbnce. 

Decedent,  having  negligently  approached  a 
railway  crossing  without  looking  for  an  ap- 
proaching train,  discovered  it  when  his  horse 
was  just  stepping  on  the  crossing.  The  horse 
was  undisturbed  oy  the  noise  of  the  train  and 
under  complete  control.  The  accident  could 
have  been  prevented  by  backing  the  horse  three 
or  four  feet  for  which  there  was  ample  time, 
but  instead,  decedent,  after  partly  stopping  the 
horse,  negligently  nrged  it  forward.  The  engi- 
neer after  discovering  decedent's  peril  did  every- 
thing possible  to  avert  the  accident  Beld  that, 
even  if  the  engineer  was  negligent  in  not  seeing 
the  horse  before  it  reached  the  crossing,  at  a 
point  where  it  could  have  been  seen  before  it 
was  no  longer  possible  to  avoid  the  accident, 
decedent's  continuing  negligence  of  the  same  de- 
gree as  the  engineer  s  would  bar  recovery,  since 
where  there  has  been  mutual  negligence,  and  the 


negligence    of  each   party   was   the   proximate 
cau!:e  of  the  Injury,  there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1086-1088;  Dec.  Dig.  {  333.*] 

Exceptions  from  Chittenden  County  Court; 
WUIard  W.  Miles.  Judge. 

Action  by  William  J.  Blodgett,  adminis- 
trator, against  the  Central  Vermont  Railway 
Company.  Judgment  for  plaintlflF,  and  de- 
fendant excepts.  Reversed,  and  Judgment 
rendered. 

Argued  before  ROWELL^  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASBI/TON,  and 
POWERS,  JJ. 

Cowles  ft  Moulton  and  E.  C.  Mower,  for 
plaintltr.  0.  W.  Witters,  C.  S.  Palmer,  and  B. 
E.  Brow^n,  for  defendant 

WATSON,  J.  At  the  close  of  the  plain- 
tiff's evidence,  the  defendant  moved  for  a 
verdict  on  the  groiunds  (1)  that  there  was  no 
evidence  tending  to  show  negligence  on  the 
part  of  the  defendant ;  and  (2)  that  the  undis- 
puted and  unconfllcting  evidence  showed  con- 
tributory negligence  on  the  part  of  the  Intes- 
tate. The  case  Is  here  on  exception  to  the 
overruling  of  this  motion.  The  facts  herein 
stated  appear  from  or  are  supported  by  tbe 
evidence. 

The  Intestate,  a  man  about  72  years  of 
age,  while  driving  across  defendant's  rail- 
road track  at  a  highway  crossing  at  West 
Berlin  In  tbe  afternoon  of  May  18,  1905,  was 
struck  by  defendant's  engine  drawing  tbe 
mail  train,  so  called,  north-bound,  and  in- 
stantly killed.  The  train  was  running  at 
about  schedule  rate  of  speed,  45  miles  an 
hour.  Tbe  depot  at  ):bat  place  is  a  building 
about  25  feet  in  length  and  a  little  less  than 
that  In  width.  It  stands  62  feet  south  of 
tbe  crossing  where  tbe  Intestate  was  killed, 
wholly  on  tbe  east  side  of  tbe  main  track  and 
about  9  feet  from  tbe  east  rail.  There  Is  a 
platform  toward  tbe  track  extending  north 
and  south  beyond  tbe  building,  the  whole 
length  of  which  is  134  feet  The  northerly 
end  of  this  platform  comes  to  the  highway. 
West  Berlin  Is  not  a  regular  stopping  place 
for  any  passenger  trains.  It  is  a  flag  station 
for  some  trains,  but  tbe  one  in  question  nev- 
er stops  there  except  to  leave  passengers  com- 
ing from  beyond  Springfield,  which  happens 
only  two  or  three  times  a  year,  and  perhaps 
not  at  all  for  a  year,  "once  in  a  great  while." 

By  section  3921  of  Vermont  Statutes:  "If 
a  person  having  control  of  a  detached  engine 
or  an  engine  with  a  passenger  train  of  cars 
attached,  runs  such  engine  or  such  passenger 
train  into  or  through  a  passenger  depot  at  a 
speed  exceeding  four  miles  an  hour,.he  shall 
be  fined  ten  dollars."  Counsel  tor  plaintiff 
contend  that,  as  the  train  at  the  time  in  ques- 
tion was  being  run  at  a  greater  rate  of  speed 
than  Is  permitted  by  this  statute.  If  not  negli- 
gence as  a  matter  of  law,  It  must  at  least  be 
a  circumstance  which  constitutes  some  evi- 


•For  oUtar  case*  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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dence  of  negMgen'ce  on  the  part  of  the  de- 
fendant, dtlng  Kilpatrlck  v.  Grand  Trunk 
Railway  Co.,  72  Vt  263,  47  Atl.  827,  82  Am. 
St.  Rep.  939.  8.  c,  74  Vt  288,  52  Atl.  531,  93 
Am.  8t  Rep.  887;  Grand  Trunk  Railway 
Co.  ▼.  Ives,  144  U.  S.  408,  12  Sup.  Ct  679,  36 
Ll  Ed.  485;  and  other  coses.  Except  that 
this  section  of  the  statate  Is  applicable,  no 
claim  is  made  that  the  speed  of  the  train 
was  excessive.  The  law  of  section  3921  was 
first  enacted  in  1860.  At  that  time  there  were 
in  this  state  and  hitherto  have  been  passenger 
depots  so  constructed  as  to  cover  over  the  main 
tracks  of  the  railroad  into  and  through  which 
trains  running  on  such  tracks  must  pass.  We 
think  that  statute  was  intended  to  apply  only 
to  such  depots.  It  is  difficult  to  see  bow  the 
words  "into  or  through,"  as  there  used,  can 
have  reference  to  passenger  depots  of  any 
other  construction.  "Into"  is  there  used  in 
the  sense  of  Inside  of,  within.  It  expresses 
entrance  or  a  passing  from  the  outside  of  a 
tiling  to  its  Interior  parts.  The  word 
"through"  means  from  end  to  end,  or  from 
side  to  side  of;  into  or  out  of  at  the  opposite, 
or  at  another  point;  between  the  side  or 
walls  of ;  within ;  as  to  pass  through  a  door, 
or  to  go  through  an  avenue.  See  Webster's 
International  Dictionary. 

The  intestate  was  a  peddler  driving  a 
single  horse  bitched  to  an  open  wagon  with  a 
small  box  containing  his  goods  fltted  Into  the 
rear  end  of  the  wagon  body.  East  of  the 
crossing  in  question  the  highway  over  which 
he  was  traveling  Is  a  gradual  ascent  to  the 
railroad.  At  a  distance  of  328  feet  east  of 
the  east  rail  a  person  traveling  over  the 
highway  toward  the  crossing  has  a  piain 
view  of  the  railroad  track  from  the  depot 
southerly  some  1500  or  1600  feet.  The  track 
there  is  elevated  considerably  above  the  level 
of  the  land,  and  Is  in  plain  view  for  the 
whole  distance  to  the  crossing,  except  as  the 
vision  is  obstructed  by  the  d^>ot.  Going 
westerly  from  a  point  in  the  middle  of  the 
road  41  feet  east  of  the  east  rail  to  the  cross- 
ing, the  view  of  the  track  southerly  Is  thus 
obstructed  until  within  21  feet  of  the  east 
rail.  There  the  track  can  be  seen  past  the 
westerly  end  of  the  building  for  a  distance 
of  115  feet  At  20  feet  from  the  east  rail  the 
track  is  visible  for  a  distance  of  lOOi^  feet; 
and,  when  within  16  feet,  the  track  is  in  full 
view  practically  as  far  southerly  as  it  is  from 
any  place  hereinbefore  named.  It  was  conced- 
ed by  the  plaintiff  in  argument  that  all  signals 
required  by  law  and  more  were  given  on  the 
train.  When  the  engine  was  about  half  way 
between  the  whistling  post  for  the  crossing 
and  the  station,  the  engineer,  looking  beyond 
the  depot  on  its  easterly  side,  saw  the  Intes- 
tate on  the  highway  driving  toward  the  rail- 
road. Thereupon  he  sounded  a  second  whistle 
for  the  crossing.  The  team  about  the  same 
time  went  behind  the  depot,  and  was  seen  no 
more  by  the  engineer  until  it  was  on  the  cross- 
ing in  front  of  the  engine.  It  was  argued  that 
the  engineer  should  have  seen  the  team  after 


it  came  In  view  on  the  westerly  side  of  the 
depot  before  it  went  on  the  crossing  and  In 
season  to  have  prevented  the  accident,  and 
that  a  failure  so  to  do  is  a  circumstance 
from  which  a  Jury  may  infer  negligence.  We 
will  assume  wittiout  deciding  this  to  be  so, 
and  pass  to  the  question  of  contributory  neg- 
ligence. 

The  undisputed  evidence  shows  that  the 
intestate's  senses  of  sight  and  hearing  were 
good;  that  be  was  In  good  health  and  very 
active;  that  the  day  of  the  accident  was 
warm  and  pleasant,  and  there  was  nothing 
over  his  ears  to  prevent  him  from  hearing; 
that  the  horse  he  was  driving  was  12  or  13 
years  old,  very  quiet,  easy  to  manage,  «nd 
not  easily  frightened  by  a  train  of  cars  or 
anything;  and  that  during  the  last  six  or 
seven  years  of  his  life  he  averaged  to  drive 
over  the  crossing  in  question  once  in  four  op 
five  weeks,  by  reason  of  which  he  was  ac- 
quainted with  the  railroad  in  that  vicinity, 
also  with  the  crossing  and  its  surroundings. 
The  horse  was  walking  at  a  fair  gait  In  the 
middle  of  the  road  as  it  went  past  the  depot 
and  approached  the  crossing.  The  intestate 
was  looking  at  the  horse,  and  did  not  look  up 
the  track  southerly  until  the  horse  was  part- 
ly on  the  crossing.  When  the  horse  was 
some  five  or  ten  feet  from  the  track,  two 
witnesses  who  were  on  the  opposite  side  of 
the  track  and  a  short  distance  away  saw  the 
Intestate  driving  toward  the  crossing,  and 
hallooed  to  him,  saying,  "The  cars  are  com- 
ing," at  the  same  time  throwing  up  their 
hands  to  attract  his  attention,  but  the  noise 
from  the  train  was  such  that  the  witnesses 
were  not  sure  that  he  heard  their  voices,  uur 
did  they  know  that  he  saw  their  demonstra- 
tions. The  point  where  the  intestate's  view 
was  first  obstructed  by  the  depot  is  about 
41  feet  east  of  the  east  rail,  and  from  there 
In  the  middle  of  the  traveled  road  the  track 
la  visible  600  feet  southerly,  and  a  moving 
train  of  cars  can  be  seen  1,000  feet  further. 
When  the  intestate  was  16  feet  from  the  east 
rail,  the  approaching  train  must  have  been 
plainly  In  view,  and  the  horse  yet  a  distance 
of  4  feet  from  the  nearest  rail.  A  stop  might 
have  been  made  at  this  place  of  safety  until 
the  train  had  passed.  But,  instead  of  thus 
avoiding  the  danger,  the  Intestate  without 
making  vigilant  use  of  his  senses  of  sight  and 
hearing  recklessly  drove  on  the  crossing  In 
front  of  the  train.  The  rule  making  It  the 
duty  of  a  traveler  nearing  a  railroad  cross- 
ing to  look  and  listen  for  approaching  trains, 
and  to  make  such  vigilant  use  of  his  sight 
and  hearing  in  so  doing  t^  a  careful  and 
prudent  man  would  make  In  the  same  cir- 
cumstances, was  fully  laid  down  in  Manley 
V.  Delaware  ft  Hudson  Canal  Co.,  69  Yt  101, 
37  Atl.  279,  also  In  Carter  v.  Central  Ver- 
mont R.  R.  Co.,  72  Vt  190,  4'<  Atl.  797,  and 
need  not  be  here  repeated.  In  the  latter 
case  it  is  said  that  if  by  the  vigilant  use  of 
his  eyes  and  ears  the  plalntlfT  might  have 
discovered  and  avoided  the  danger,  and  omit- 
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ted  rrach  ylgilance,  he  waft  gnilty  of  contribu- 
tory negligence,  and  Uiat  he  was  chargeable 
with  Bucb  knowledge  of  the  approach  of  the 
train  as  be  might  have  obtained  by  the  ex- 
ercise of  that  degree  of  care,  which  in  the 
circumstances  of  danger  be  was  boand  to 
use.  There  seems  to  be  no  escape  from  the 
conclusion  that  the  Intestate  wns  guilty  of 
negligence  which  contributed  to  the  accident 
and  precludes  a  recovery  by  the  plaintltf, 
unless  the  evidence  tends  to  show  the  de- 
fendant guilty  of  such  subsequent  negligence 
as  In  the  circumstances  renders  It  liable. 

It  is  urged  by  the  plaintltt  that,  when  the 
Intestate's  horse  first  came  In  view  on  the 
westerly  side  of  the  depot,  it  was  visible  to 
the  engineer,  and  would  have  been  seen  by 
him  had  be  been  in  the  exercise  of  requisite 
care,  before  the  Intestate,  sitting  12  feet 
becfc  from  the  horse's  bead,  could  look  past 
the  depot  and  see  the  approaching  train; 
that  consequently  the  defendant  had  the  last 
dear  chance  to  avoid  the  collision ;  and  that, 
since  the  engineer  was  negligent  in  falling 
thus  to  see  the  team,  tbib  negligence  was  the 
proximate  cause  of  the  accident,  and  the  neg- 
ligence on  the  part  of  the  intestate  in  driving 
on  the  crossing  was  remote,  and  will  not  de- 
feat a  recovery.  Again  assuming  that  the  de- 
fendant was  negligent  in  not  thus  seeing  the 
intestate  before  he  drove  on  the  crossing, 
yet  It  does  not  follow  that  the  last  clear 
chance  was  with  the  defendant.  On  the  con- 
trary, the  nndlsputed  testimony  of  the  wit- 
nesses who  saw  the  accident  shows  that  the 
intestate  had  an  eqnal  opportunity  to  avoid 
a  collision.  We  have  already  noted  the  in- 
testate's negligence  in  driving  on  the  track 
without  first  making  proper  use  of  his  senses 
to  ascertain  whether  there  was  approaching 
danger.  So  far  as  the  evidence  shows,  he 
did  not  look  to  see  whether  a  train  was  com- 
ing or  not  Dntil  bis  horse  was  Just  stepping  on 


Hie  crossing,  or  Its  forward  feet  were  on  the 
plank  of  the  crossing.  The  horse  was  still 
walking,  was  undisturbed  by  the  noise  of  the 
train,  and  was  under  the  complete  control  of 
the  intestate.  On  seeing  the  train,  the  intes- 
tate at  first  partly  stopped  the  horse,  or  pulled 
it  back,  as  though  to  back  up,  and  then  urged 
It  forward.  At  that  time  the  accident  could 
have  been  prevented  by  backing  the  horse 
three  or  four  feet  ofT  the  crossing  to  a  place 
of  safety.  This  the  intestate  had  time  to  do, 
for,  In  fact,  the  team  subsequently  moved 
forward  at  a  walk  far  enough  to  place  the 
horse  entirely  over  the  crossing  before  the 
collision,  by  reason  whereof  it  escaped  in- 
Jury.  Thus  is  clearly  appears  that  the  intes- 
tate's negligence  was  continuous  to  the  time 
when  the  engineer  discovered  the  team  on 
the  track,  after  which  everything  possible 
was  done  by  the  defendant's  servants  in  the 
management  of  the  train  to  prevent  a  colll- 
Biou.  So,  even  though  as  assumed  the  engi- 
neer was  negligent  in  not  seeing  the  team 
after  it  was  visible  on  the  westerly  side  of 
the  depot  before  the  time  when  it  were  no 
longer  possible  for  him  to  avoid  the  accident, 
the  intestate's  negligence  was  of  the  same 
degree  and  concurrent  during  all  of  the  same 
time,  to  say  nothing  of  bis  negligence  later, 
and  no  recovery  can  be  had.  In  Trow  v.  Vt 
Central  R.  Co.,  24  Vt.  487,  58  Am.  Dec.  191, 
upon  examination  of  authorities,  it  was  held 
that  when  there  has  been  mutual  negligence, 
and  the  negligence  of  each  party  was  the 
proximate  cause  of  the  injury,  no  action  can 
be  sustained,  and  this  Is  the  established  doc- 
trine. 

It  follows  that  the  motion  for  a  verdict 
should  have  been  granted. 

Judgment  reversed,  and  Judgment  for  the 
defendant  to  recover  Its  costs. 

MITNSON,  J.,  concurs  in  the  resnlt. 
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(ft  Vt.  31«) 

UBBY  T.  CANADIAN  PAC  BX.  CO.et  •!. 

(Supreme  Coart  of  Vermont.'  Orleans.    July  2, 
1809.) 

1.  Railboaob  (I  94^)— "Gbossiwob." 

A  railroad  crossing  of  toads  in  its  primary 
and  natural  sense  is  an  intersection  In  the  same 
plane,  and  does  not  include  an  underpass  which 
obviates  the  necessity  of  a  crossing.  In  a  broad- 
er sense  the  word  coTers  all  the  means  by  which 
a  traveler  passes  from  one  side  of  an  obstruct- 
ing line  to  another. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  94.* 

For  other  definitions,  see  Words  and  Phnises, 
vol.  2,  pp.  1763,  17(54 ;  vol.  6,  p.  7824.] 

2.  Railboapb  (I  102*)— "Farm  Cbo8SI1«OB"— 
Statutes. 

The  "farm  crossings"  required  to  be  con- 
BtroctPd  by  general  railroad  law  (P.  S.  4450), 
providing  that  a  corporation  operating  a  rail- 
road shall  construct  and  maintain  farm  cross- 
ings and  cattle  guards  at  all  farm  and  road 
crossings  sufficient  to  turn  cattle,  are  surfact 
crossings. 

[Ed.  Note. — ^F»r  other  cases,  see  Railroads, 
Cent.  Dig.  f  811 ;    Dec.  Dig.  {  102.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3.  p.  2098.] 

8.  Raiuioads  (I  103*)  — Fabu  Cbossingb  — 

Cattlk  Guabds. 

P.  S.  4450,  requiring  railroads  to  construct 
farm  crossings  and  cattle  guards  sufficient  to 
turn  cattle,  does  not  require  that  every  farm 
crossing  shall  be  so  constructed  as  to  need  cat- 
tle guards. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  103.*] 

4.  Raiuwads  (I  67*)— EiciKEnT  Dohain  (£ 
243*)  —  Right  or  Wat  —  Ackjuibiucnt  — 
Damages— Cbossirgs. 

Where  land  is  acquired  for  a  railroad  right 
of  way,  it  will  be  presumed  that  the  damages  In- 
cident to  the  use  of  farm  crossings  for  cattle, 
etc,  were  considered  in  fixing  the  compensation 
paid  for  the  right  of  way,  whether  it  was  ac- 
quired by  agreement  or  compulsory  proceedings. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  (  U7;*  Eminent  Domain,  Dec.  Dig. 
{  243.*] 

5.  RAILBOADB    (I    102*)— CB088INOS  —  Natdbx 

AMD  Kind— Statutbb. 

P.  S.  4451,  relating  t^o  railroad  crossings, 
declares  that,  if  the  parties  cannot  agree  on 
the  plan,  manner,  or  number  of  farm  crossings, 
the  same  shall  be  determined  by  commissioners, 
bat,  if  the  cost  exceeds  the  value  of  the  land  to 
be  accommodated  thereby,  the  commis8ioner« 
need  not  order  such  crossings  to  be  made,  bui 
shall  award  reasonable  damages  in  lieu  thereof. 
Held,  that  the  commissioners  referred  to  were 
those  appointed  by  two  judges  of  the  Supreme 
Court  for  the  appraisal  of  land  damages  and  the 
establishment  and  location  of  crossings  prelimi- 
nary to  the  work  of  construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dee.  Dig.  |  102.*] 

6.  RAn.BOADs  (f  102*)— Fabu  Cbossingb— Un- 
DERFASS— Railboad  Coioiissionebs— Jubib- 
DicnoN. 

P.  S.  4460,  provides  that  a  corpomtion  op- 
erating a  railroad  shall  maintain  farm  cross- 
ings tor  the  use  of  adjoining  landowners  and 
cattle  guards  at  ail  farm  and  railroad  crossings 
sufficient  to  prevent  cattle  and  animals  from 
getting  on  tlie  railroad,  and  4611  gives  to  the 
board  of  railroad  commissioners  jurisdiction  of 
all  matters  respecting  the  construction  and 
maintenance  of  proper  fences,  cattle  guards,  and 
farm  croesinga    Held,  that  the  railroad  commis- 


sioners had  no  jurisdiction  to  readjust  a  system 
of  farm  crossings  on  existing  railroads  so  as  to 
require  the  substitution  of  an  underpass  for  cat- 
tle for  a  grade  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  102.*] 

Appeal  from  Order  of  Railroad  Commla- 
sloners. 

PetlUon  by  P.  X  Llbby  before  the  Rail- 
road Commissiooers  to  compel  the  Canadian 
Pacific  Railway  Company  and  others  to  con- 
struct an  onderpass  cattle  crossing.  From 
an  order  of  the  commissioners  granting  the 
petition,  the  railroad  company  appeals.  Or- 
der vacated,  and  cause  remanded. 

F.  E.  Alfred  and  Wm.  B.  C.  S^ckney,  for 
appellant.     Cook  &  Williams,  for  appellee. 

MUNSON,  J.  The  petiUoner  seeks  "by  this 
proceeding  to  aecure  the  construction  and 
maintenance  of  an  underpass  for  use  In  the 
driving  of  his  cattle  to  and  from  their  pas- 
ture apart  from  and  in  addition  to  the  reg- 
ular farm  crossing  now  existing  and  neces- 
sary to  be  maintained  for  the  other  purposes 
of  the  farm.  The  railroad  commtBsioners 
considered  that  jur^iction  of  this  matter 
was  given  them  by  No.  126,  p.  138,  Acts 
1806,  and  ordered  the  construction  and  main- 
tenance of  an  underpass  of  specified  dimen- 
sions and  material.  The  defendants  claim 
that  the  action  of  the  commlssiouers  was  un- 
authorized. The  statute  governing  the  con- 
struction and  operation  of  railroads  provides 
tliat  "a  person  or  corporation  owning  or 
operating  a  railroad  shall  construct  and 
maintain  farm  crossings  of  the  road  for  the 
use  of  the  proprietors  of  lands  adjoining  the 
railroad,  and  cattle  guards  at  all  farm  and 
road  crobslngs  sufficient  to  prevent  cattle 
and  animals  from  getting  on  the  railroad." 
P.  S.  4460.  Section  23,  No.  126,  p.  144,  Acts 
1906  (P.  S.  4611),  gives  the  board^  of  rail- 
road commissioners  Jurisdiction  In  all  mat- 
ters respecting  "the  construction  and  main- 
tenance of  proper  fences,  cattle  guards,  and 
farm  crossings,"  respecting  "the  maintenance 
of  the  tracks,  frogs,  switches,  gates,  signals, 
culverts,  bridges,  and  other  structures  ol 
wood  or  iron  over  openings,  and  rolling 
stock  and  equipment,  so  as  to  accommodate 
the  public,"  and  so  that  the  road  "may  be 
operated  with  safety  and  in  compliance  with 
law,"  and  respecting  "the  manner  of  oper- 
ating railroads  and  conducting  the  business 
thereof  so  as  to  be  reasonable  and  expedient, 
and  to  promote  the  security,  convenience 
and  accommodation  of  the  public,  and  to 
prevent  violations  of  law  and  unjust  dis- 
crimination, usurpations  or  extortions."  The 
petitioner  claims,  in  substance,  that  the  au- 
thority to  make  this  order  is  directly  con- 
ferred by  the  provision  regarding  farm  cros- 
sings and  cattle  guards;  that,  if  not  it  is 
within  the  Jurisdiction  given  the  oommtah 
sloners,  in  the  general  terms  quoted  above. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  ft  Am.  Digs.  UOT  to  date,  ft  Reporter  Indexes 
73A.-138 
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oyer  all  matters  that  pertain  to  the  main- 
tenance and  operation  of  the  property  in  Its 
relation  to  the  public  safety;  that  in  any 
event  the  proTislon  regarding  farm  crossings 
may  properly  be  construed  to  cover  this 
authority  In  view  of  the  broadly  remedial 
purpose  manifested  in  the  more  general  pro- 
visions. The  commissioners  find  that  the 
petitioner's  crossing  is  on  a  heavy  grade 
over  which  trains  going  one  way  pass  at 
great  speed,  and  that  a  curve  in  the  track 
above  the  crossing  obstructs  the  view  of  an 
approaching  train;  that  the  crossing  Is  un- 
suitable and  unsafe  for  use  in  the  driving  of 
cattle  to  and  from  pasture,  and  that  the 
safety  of  the  traveling  public  is  endangered 
by  such  use;  that  the  driving  of  the  petl- 
tioner'js  cattle  across  the  track  at  any  other 
point  on  bl8  land  would  be  fraught  with 
danger  to  the  petitioner,  his  T»ttle,  and  the 
public;  that  the  construction  of  cattle  guards 
in  connection  with  the  crossing  would  re- 
duce the  danger  to  some  extent,  but  not 
enough  to  Justify  the  continuance  of  Its  use 
for  the  crossing  of  cattle;  that  an  underpass 
will  subserve  the  safety  and  convenience  of 
the  petitioner,  and  also  promote  the  security 
of  travelers. 

The  terms  "farm  crossings"  and  "cattle 
guards,"  used  in  the  provision  giving  the 
railroad  commissioners  Jurisdiction  of  the 
subject,  are  the  terms  by  which  the  duty  of 
construction  and  maintenance  was  imposed 
upon  railroads  by  the  act  of  1849,  and  by 
which  the  requirement  has  been  continued 
in  subsequent  revisions.  A  crossing  of  roads 
In  the  primary  and  natural  sense  of  the 
word  is  an  intersection  of  them  in  the  same 
plane,  while  an  underpass  is  a  structure 
which  obviates  the  necessity  of  a  crossing. 
In  a  broader  sense  the  word  covers  all  the 
means  by  which  the  traveler  passes  from 
one  side  to  the  other  of  an  obstructing  line. 
The  farm  crossings  indicated  by  the  general 
railroad  law  are  surface  crossings,  for  the 
cattle  guards  required  in  connection  with 
them  are  to  prevent  cattle  from  straying 
from  the  crossings  along  the  track.  But 
this  statutory  connection  of  cattle  guards 
with  farm  crossings  does  not  require  that 
every  farm  crossing  be  so  constructed  as  to 
need  cattle  guards.  In  fact,  this  view  is 
precluded  by  the  statute  itHelf,  for  the  re- 
quirement of  cattle  guards  applies  to  road 
crossings  as  well  as  farm  crossings,  and 
other  sections  of  the  statute  authorize  road 
crossings  not  at  grade.  One  of  the  provi- 
sions Just  referred  to  Is  now  embodied  In 
F.  S.  4422,  and  this  section  is  cited  by  the 
petitioner  In  support  of  his  contention,  but 
without  indicating  the  bearing  claimed  for 
It.  The  original  provision  was  that  a  turn- 
pike road  or  other  way  laid  out  to  cross  an 
existing  railroad  might  be  so  made  as  to  pass 
"under  or  over"  it.  Acts  1849,  p.  37,  No.  41, 
i  26.  It  was  held  In  Central  Vermont  Rail- 
road Co.  V.  Koyalton,  58  Vt.  234,  4  Atl.  868. 
that  this  enactment  deprived  towns  of  the 


right  to  build  highways  over  a  railroad  at 
grade.  The  section  was  then  amended  by 
Inserting  the  words  "or  across,"  and  adding 
a  provision  that,  If  the  road  was  laid  to 
cross  at  grade,  the  railroad  company  might 
have  a  hearing  before  commissioners  as  to 
whether  the  crossing  should  be  at  grade  or 
otherwise.  Acts  1886,  p.  15,  No.  20.  ThU 
Jurisdiction  was  transferred  to  tb6  railroad 
commissioners  by  section  13,  No.  118,  p.  119, 
Acts  1906. 

An  extensive  Jurisdiction  over  existing 
highway  crossings  was  given  the  railroad 
commissioners  by  No.  125,  p.  134,  Acts  1906 
(P.  S.  4544-4550).  This  act  looks  to  the 
gradual  elimination  of  grade  crossings,  be- 
ginning with  selections  from  those  deemed 
most  dangerous.  It  authorizes  the  commis- 
sioners to  act  upon  the  petition  of  the  se- 
lectmen of  a  town  or  of  the  directors  of  a 
railroad  corporation,  or  upon  their  own  Ini- 
tiative in  the  absence  of  an  application.  It 
requires  every  corporation  operating  more 
than  80  miles  of  single  track  to  remove  at 
least  one  grade  crossing  every  year  for  each 
80  miles  of  road  or  fraction  thereof  exceed- 
ing 40  miles,  and  every  corporation  operat- 
ing less  than  80  miles  to  remove  at  least  one 
grade  crossing  every  year,  and  provides  for 
an  apportionment  of  the  expense  among  the 
state,  the  town,  and  the  railroad  company, 
or  between  the  state  and  the  company  if  the 
commissioners  act  upon  their  own  motion. 
Provision  Is  also  made  for  relieving  a  rail- 
road company  from  the  statutory  require- 
ment on  a  finding  of  the  commlRsioners  that 
its  financial  condition  will  not  warrant  the 
outlay.  The  matter  of  farm  crossings,  where 
the  landowner  and  the  company  failed  to 
agree  regarding  them,  was  originally  deter- 
mined in  connection  with  the  allowance  of 
land  damages  by  the  commissioners  appoint- 
ed for  that  purpose.  Acts  1849,  p.  42,  No. 
41,  i  46;  P.  S.  4451.  The  relation  between 
these  duties  is  Ulostrated  by  the  latter  part 
of  the  section,  which  provides  that,  when 
the  cost  of  a  farm  crossing  will  exceed  the 
value  of  the  land  to  be  accommodated,  the 
commissioners  may  refuse  to  order,  the  cross- 
ing and  award  damages  in  lieu  thereof.  Or- 
dinarily the  damages  allowed  the  landowner 
were  determined  with  reference  to  the  in- 
jury he  would  sustain  while  in  the  enjoy- 
ment of  such  facilities  of  crossing  as  the 
commissioners  gave  him.  See  Thorpe  v. 
Rutland  A  Burlington  R.  B.  Ca,  27  Vt.  140, 
148,  62  Am.  Dec.  625.  In  this  case  Oie  right 
of  way  was  conveyed  to  the  railroad  com- 
pany by  the  orator's  grantor  some  years  aft- 
er the  road  was  built,  and  this  Is  alleged  to 
have  been  done  in  connection  with  an  exist- 
ing agreement  for  the  maintenance  of  an 
tinderpass  for  cattle,  which  agreement  the 
commissioners  fall  to  find.  This  seems  to 
indicate  that  possession  was  taken,  and  the 
roadbed  and  crossing  constructed,  nnder 
some  agreement  of  the  parties,  and  without 
the  action  of  commissioners.    But  whether 


Digitized  by 


Google 


N.JO 


SPARKS  ▼.  FOBTESCUBL 


the  land  was  taken  by  afn%ement  or  by  com- 
pulsory proceediiigs  It  Is  to  be  presumed 
that  the  Incidental  damages  were  consider- 
ed In  fixing  tbe  compensation.  Norrls  t. 
Vermont  Central  R.  R.  Co.,  28  Vt  99. 

The  matter  to  be  determined  under  P.  S. 
4461,  Is  tbe  plan,  manner,  and  number  of  the 
farm  crossings  to  which  a  landowner  Is  en- 
titled. If  the  parties  cannot  agree  upon 
these,  the  commissioners  are  to  determine 
them.  The  commissioners  referred  to  are 
tbe  commissioners  to  be  appointed  by  two 
judges  of  tbe  Supreme  Court  for  the  ap- 
praisal of  land  damages,  and  It  is  apparent 
frcMn  this  that  the  statute  contemplates  a 
determination  of  the  number,  style,  and  loca- 
tion of  the  crossings  preliminary  to  tbe  work 
of  construction.  This  proTlsion  has  not  been 
repealed  unless  by  Implication,  and  the  re- 
visers have  not  undertaken  to  determine  this 
question,  but  have  embodied  the  section  in 
the  Public  Statutes  with  a  note  referring  to 
section  4611.  This,  as  we  have  seen,  gives 
the  railroad  commissioners  Jurisdiction  In  all 
matters  re8])ectlng  the  construction  and  main- 
tenance of  cattle  guards  and. farm  crossings. 
Now,  whatever  else  may  be  Included,  does 
this  cover  a  readjustment  of  the  system  of 
farm  crossings  on  existing  roads?  This  Is 
the  question  really  presented ;  for  the  order 
Involves  Increase  of  number  and  change  of 
constmctlon,  and  Is  based  upon  findings  that 
could  properly  be  made  In  a  great  number  of 
cases.  It  seems  clear  that  this  Jurisdiction 
cannot  be  based  solely  on  the  use  of  the 
word  "construction."  If  the  act  authorizing 
the  elimination  of  highway  grade  crossings 
had  not  been  passed,  and  If  highway  cross- 
ings bad  been  included  In  the  clause  In  ques- 
tion, so  that  the  commissioners  had  been  giv- 
en Jurisdiction  In  all  matters  respecting  both 
farm  and  highway  crossings,  it  would  hardly 
be  claimed  that  the  commissioners  could  re- 
quire a  railroad  company  to  substitute  an 
nnderpass  for  a  gn^ade  crossing  on  the  ap- 
plication of  selectmen  and  an  appropriation 
of  whatever  land  might  be  needed  for  any 
change  In  the  approaches.  By  the  second 
clause  above  quoted  the  commissioners  are 
given  Jurisdiction  In  all  matters  respecting 
the  maintenance,  among  other  things,  of  the 
tracks,  and  of  culverts,  bridges,  and  other 
stractnres  of  wood  or  iron  over  openings; 
the  word  "construction"  not  being  used.  It  is 
probable  that  an  underpass  is  within  the 
class  of  structures  described;  and  it  is  true 
that  the  Jurisdiction  conferred  by  this  clause 
Is  given  with  express  reference  to  the  safe 
operation  of  the  road;  but  there  is  nothing 
in  this  that  can  be  held  to  confer  a  broader 
Jurisdiction  over  the  subject  of  farm  crossings 
than  is  conferred  by  the  clause  already  consid- 
ered. We  find  nothing  in  any  of  the  provi- 
sions relied  upon  by  the  petitioner  that  indi- 
cates an  intention  to  confer  this  authority. 
The  fact  that  the  claimed  Jurisdiction  extends 


over  matters  originally  determined  in  connec- 
tion with  the  allowance  of  land  damages  af- 
fords some  reason  for  believing  that  an  Inten- 
tlpn  to  confer  It  would  have  found  expression 
in  some  definite  provision.  In  the  absence  of 
any  definite  expression  of  intention,  other 
l^lslation  of  the  same  session  already  re- 
ferred to  Is  entitled  to  special  consideration. 
The  Jurisdictional  fact  Is  that  tbe  use  of 
this  crossing  as  a  driveway  for  cattle  Is  a 
source  of  danger  to  the  petitioner  and  to  tbe 
traveling  public.  The  same  might  be  said 
of  its  use  for  tbe  drawing  of  loads  of  hay, 
logs,  and  other  bulky  and  heavy  materials; 
and  such  a  finding  would  have  afforded  the 
same  basis  for  the  requirement  of  a  full  un- 
derpass that  the  present  finding  does  for  the 
order  made.  If  the  commissioners  have  Ju- 
risdiction to  order  this  underpass  for  cattle, 
they  have  Jurisdiction  to  require  the  substitu- 
tion of  underpasses  for  farm  crossings  gen- 
erally, and  underpasses  available  for  all  farm 
purposes  may  require  expenditures  as  great 
as  do  many  of  the  openings  for  highways. 
The  provision  thus  construed  would  author- 
ize a  series  of  expensive  alterations  of  farm 
crossings,  to  be  carried  on  contemporaneous- 
ly with  a  series  of  like  changes  of  highway 
crossings,  which  alone  require  an  expenditure 
so  considerable  that  provision  was  made  for 
the  contingency  of  financial  Inability.  In 
view  of  the  greater  risk  of  accident  attend- 
ing the  use  of  grade  crossings  of  tbe  latter 
class,  and  of  the  manifest  purpose  of  the  Leg- 
islature to  proceed  with  their  elimination 
as  rapidly  as  the  resources  of  those  charged 
with  the  expense  will  reasonably  permit,  it  is 
difficult  to  find  in  the  general  language  of  the 
later  act  of  the  same  session  an  intention  to 
give  this  further  Jurisdiction. 

The  order  is  vacated;  but  the  petition  is 
sustaibed  on  tbe  allegation  that  the  crossing 
has  no  cattle  guards  and  the  prayer  for  gen- 
eral relief,  and  the  case  Is  remanded  for  the 
action  of  the  board  in  that  behalf. 

Judgment  accordingly. 

ROWELL,  a  J.,  not  slttintt 

"°°^^°°°'  (76  N.  J.  E.  586) 

SPARKS  et  al.  ▼,  FORTESCUB  et  al. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 

June  21,  1909.) 

EQurrr  ({  430*)— Operimq  Dbobke. 

A  petition  to  open  a  decree  in  the  Oonrt 
of  Chancery  cannot  be  filed  after  the  expiration 
of  the  statutory  period  within  which  an  appeal 
can  be  taken  from  such  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  a  1034-1038 ;    Dec  Dig.  t  430.»1 

(Syliabos  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Amelia  R.  Sparks  and  Emma  Ross 
against  Thomas  H.  Fortescue  and  Clarence 
Ross.  Decree  for  defendants.  67  AtL  391. 
Complainants  appeal.    Reversed. 

See,  also,  69  AQ.  186,  73  Atl.  241. 
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Thomas  XL  Frencli,  for  appellants.  T.  3. 
Mlddleton  and  J.  J.  OrandaU,  for  respond- 
ents. 

VROOM,  J.  On  November  2,  1903,  the 
complainants  nnder  the  statute  filed  a  bill  to 
quiet  title.  The  defendants  filed  separate 
answers,  and  the  case  came  on  regularly  for 
a  hearing  at  the  May  term,  1904,  of  the 
Court  of  Chancery.  On  the  18th  of  May, 
1904,  a  final  decree  was  advised  by  Vice 
Chancellor  Pitney,  which  was  filed  May  27, 
1904.  On  May  17,  1907.  nearly  three  years 
later,  the  defendant  Clarence  Ross  filed  a 
petition  In  the  Court  of  Chancery  setting 
forth:  That  he  was  a  debtor  of  the  defend- 
ant Fortescue,  and  that  said  Fortescue  bad 
b^run  a  suit  at  law  by  attachment  in  this 
state  against  petitioner,  and  seized  the  iden- 
tical lands  and  tenements  described  in  the 
said  bin  of  complaint  That  Fortescue  had 
elnployed  counsel  to  represent  himself  and 
petitioner,  and  that  he  bad  filed  answers  to 
the  bill.  That,  after  the  testimony  of  the 
complainant  had  been  taken  before  the  mas- 
ter, said  counsel  advised  petitioner  and  his 
mother,  and  other  witnesses  who  were  pres- 
ent at  the  bearing,  ready  to  be  sworn  and 
give  their  testimony,  that  no  evidence  on 
their  part  was  necessary.  That  upon  this 
advice  they  did  not  proffer  themselves  as 
witnesses,  and  a  decree  went  against  them 
practically  by  default  The  petitioner  also 
set  up  In  his  petition  that  a  similar  suit  is 
now  pending  against  his  brothers  and  sis- 
ters, and  which  has  not  been  decided,  and  is 
willing  to  enter  Into  a  stipulation  to  submit 
to  the  same  decree  against  himself  as  shall 
be  made  against  them.  Upon  this  petition 
an  order  to  show  cause  was  allowed  by  Vice 
Chancellor  Learning,  directed  to  the  com- 
plainants. They  did  not  appear  on  the  re- 
tarn  of  the  rule,  and  the  Vice  Chancellor 
advised  an  order  granting  the  prayer  of  the 
petition  and  opening  and  setting  aside  the 
decree  of  May  18,  1904. 

This  order  cannot  be  sustained.  At  the 
time  of  the  making  of  the  decree  In  this 
canse  the  lllth  section  of  the  chancery 
act  (Rev.  1902,  Act  April  3,  1902  [P.  L.  p. 
546])  was  In  force,  and  it  provided  that  all 
appeals  from  final  decrees  on  bills  to  quiet 
title  should  be  made  within  three  months 
after  filing  the  decree  appealed  from.  The 
decree  was  dated  May  27,  1904,  and  the 
time  for  taking  the  appeal  expired  August 
27,  1904.  Manifestly  no  appeal  would  lie, 
and  defendants  sought  by  petition  to  open 
the  decree  upon  the  theory  contended  for  on 
the  argument  that  such  petition  or  applica- 
tion to  open  a  decree  would  not  be  an  ap- 
peal in  any  sense.  Any  question,  however, 
as  to  this  method  of  procedure  has  been  set- 
tled In  this  court  In  Cook  v.  Welgley,  69 
N.  J.  Eq.  836k  65  Atl.  480,  a  petition  was  filed 
in  the  Court  of  Chancery  to  open  a  decree 
whldi  had  been  appealed  from  and  affirmed 


by  this  court  and  ft  was  held  that  anch  • 
petition  should  not  be  entertained,  and  that 
the  only  proceeding  by  which  such  a  decree 
could  be  challenged  was  by  a  bill  of  review. 
The  situation  In  the  present  case  is  clearly 
the  same.  If  a  petition  to  open  a  decree  can- 
not be  filed  after  an  appeal  has  been  taken 
and  decided,  it  ought  not  to  be  ^rmitted 
to  be  filed  after  the  time  within  which  an 
appeal  can  be  taken  has  passed.  Had  the 
defendants,  however,  instead  of  filing  a  peti- 
tion, proceeded  by  bill  of  review,  as  suggest- 
ed in  Cook  v.  Welgley,  snpra,  they  would 
have  been  met  with  the  decision  of  this 
court  In  Watkinson  v.  Watklnson,  68  N.  J. 
Eq.  632,  60  Atl.  931,  69  U  R.  A.  397,  where 
it  was  held  that  although  there  is  no  ex- 
press statutory  limitation  as  to  the  filing  of 
bills  of  review,  the  analagous  limitation  of 
the  right  of  appeal  should  govern,  and  a  bill 
of  review  cannot  be  filed  after  the  lapse  of 
three  years  from  the  final  decree  (the  limi- 
tation of  three  years  was  changed  by  the  re- 
vision of  the  chancery  act  of  1902,  supra), 
except  in  case  of  new  or  newly  discovered 
matter.  And,  even  If  not  barred  by  the  lim- 
itation as  above  stated,  It  is  dlfilcult  to  see 
upon  what  ground  permission  to  file  a  bill  of 
review  could  be  based.  There  Is  no  allega- 
tion of  pretense  of  any  new  or  newly  dis- 
covered evidence  or  of  any  special  equity 
which  conld  give  the  court  the  discretionary 
power  to  make  the  order.  Watkinson  r. 
Watkinson,  supra. 

But  It  was  contended  on  the  part  of  the 
defendants  that  the  complainants  had  no 
standing  In  this  court  to  review  the  order 
appealed  from  because  they  had  failed  to  ap- 
pear on  the  return  of  the  rule  to  show  cause. 
In  support  of  this  contention  the  case  of 
Townsend  v.  Smith,  12  N.  J.  Eq.  850,  72  Am. 
Dec.  403,  Is  relied  on.  That  case  held  that 
where  a  defendant  does  not  appear  at  the 
hearing  before  the  Chancellor,  the  case  hav- 
ing been  regvUarly  noticed  for  argument  be 
cannot  appeal  from  the  decree  thus  rendered 
In  his  absence.  This  case  follows  the  deci- 
sion in  Gelston  v.  Hoyt  13  Johns.  (N.  Y.) 
576,  but  an  examination  of  both  cases,  and 
the  authorities  cited,  shows  clearly  that  what 
was  decided  applied  only  to  the  absence  of  a 
party  at  the  bearing  of  the  case,  and  that 
this  view  has  since  Townsend  v.  Smith,  su- 
pra, been  again  taken  in  this  court  is  man- 
ifest from  the  opinion  in  Decker  v.  Ruck- 
man,  28  N.  J.  Eq.  614,  where  Knapp,  J.. 
said:  "If  the  cause  had  been  regularly  set 
down  for  hearing  and  noticed  for  argument 
a  failure  to  appear  would  have  placed  the 
appellants  in  the  position  of  the  parties  In 
Townsend  v.  Smith,  12  N.  J.  Eq.  350,  72  Am. 
Dec.  403,  upon  the  ground,  that  If  the  de- 
fendant voluntarily  absents  himself  from 
the  hearing.  It  may  fairly  be  presumed  tltat 
no  defense  Is  Insisted  on."  When,  however, 
upon  a  petition  to  open  a  decree,  which  in 
no  sense  can  be  construed  as  a  hearing  of 
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ttie  caase  wltbln  Townaend  y.  Smith,  supra.  It 
Is  apparent  npon  the  very  face  of  the  peti- 
tion that  It  Is  nnmerltorlous,  and  lu  my 
oplnion  the  complainants  were  entirely  Jus- 
tified In  Ignoring  the  order  to  show  canse. 
They  had  a  right  to  rely  that  what  ought  to 
be  done  would  be  done.  This  question,  how- 
ever, need  not  be  determined;  it  appearing 
that  the  respondents  elected  to  answer  the 
petition  of  appeal.  Instead  of  moTlng  to  dis- 
miss it  as  they  might  have  done.  In  thus 
answering  tbey  have  submitted  the  case  to 
thL<>  court  on  Its  merits,  and  have  waived 
any  right  (if  such  they  had)  to  dismiss  the 
appeaL  This  Is  the  rule  laid  down  by  this 
court  at  the  November  term  last  of  this 
court  in  State  Council  of  Jr.  0.  U.  A.  M.  v. 
Enterprise  Council  No.  6.  72  AtL  19. 

The  decree  below  should  be  reversed,  with 
casta. 

07  N.  J.  L.  tm 

TBENTON  WATER  POWEE  CO.  v.  DON- 
NELLY. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
July  2,  1909.) 

1.  Navioablk  Waters   (|   22*)— Unadtuob- 
IZED  Dam  by  Wateb  Poweb  (jompant— -Kp- 

ITCT  AS  TO  COMPANT'S  RlQHTS. 

Where  a  water  power  company  Is  folly  au- 
thorized to  divert  the  waters  of  a  river  into  an 
artificial  raceway  and  appropriate  them  to  its 
■ole  and  exclusive  use  fiee  from  any  public 
right  or  easements  therein,  the  company's  coo- 
itmction  of  a  dam  of  a  character  not  authorized 
does  not  render  the  diversion  unlawful  nor  op 
erate  as  a  surrender  to  the  public  of  its  exclu- 
sive right  to  use  the  water  of  the  raceway  con- 
ferred on  it  by  the  Legislature. 

[£:d.    Note.— For   other   cases,   see   Navigable 
Waters,  Dec.  Dig.  {  22.*] 

2.  Navigable    Waters    (S    19*)  —  Passing 
AaouND  Obbtrdctions— KiOHTS  OF  Public. 

The  ri^ht  of  the  public  to  use  a  raceway  to 
pass  out  of  a  river  around  an  obstruction  and 
back  into  the  river  again,  providing  it  can  be 
done,  arises  out  of  the  necessity  of  the  situa- 
tion, and  is  restricted  hereto,  and  such  right 
cannot  be  stretched  so  as  to  justify  navigation 
of  the  raceway  throughout  its  n-hole  course, 
where  the  limited  ri^fat  cannot  be  exercised  ow- 
ing to  existing  physical  conditions. 

[Ed.   Note.— For  other  cases,  see   Navigable 
Waters.  Dec  Dig.  t  19.*] 

3.  HioHWATS  (I  82*)— Rights  of  Tbavelers 
IN  Passing  Abound  Obstbuctions. 

The  right  of  travelers  to  leave  a  highway  to 
pass  around  an  obstruction  placed  therein  by  an 
adjoining  landowner  arises  out  of  the  necexiiity 
of  the  situation,  and  is  restricted  thereto,  and 
is  only  exercisable  over  the  land  nearest  the 
obstruction  and  for  such  a  distance  as  is  rea- 
sonably required  for  passing  around  it,  and  it 
does  not  entitle  the  traveler  to  pass  over  the 
whole  or  as  much  of  the  landowner's  pro|)erty 
as  be  sees  fit,  or  to  cross  it  to  reach  a  destina- 
tion not  on  the  highway. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  I  291 ;  Dec.  HigriSZ.*] 

4.  Dkdicatioii  (S  4*)— LiiuTATioir  or  Public 

USB. 

A  dedication  may  be  for  a  limited  public 
nse. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Dec  Dig.  I  4.*1 


5.  Dedication  (J   5*)  — Pubuo  Wat  Ovbb 
Land— 'Limitation  of  Use. 

A  dedication  of  a  public  way  over  land  may 
be  limited  to  use  of  pedestrians  only,  or  any 
other  way  which  the  dedicator  sees  fit. 

[Eid.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  t  2;   Dec  Dig.  S  5.*] 

6.  Dedication   ({   50*)— Extent  Whbk  Ik- 
plied  FBOM  Advebsk  Uses. 

The  extent  of  a  dedication,  when  it  Is  im- 
plied from  an  adverse  public  user,  is  measured 
by  that  user;  or,  in  other  words,  it  is  measured 
by  the  actual  enjoyment  of  the  public  easement. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {{  91-94 ;    Dec  Dig.  |  00.*] 

7.  Dedication  (8  50*)— Use  of  Racbwat  fob 
Navigation- Limitation  Thebeof. 

Where  the  use  of  a  raceway,  from  whid: 
a  dedication  might  be  presumed,  was  only  by 
rowboata  propelled  by  hand,  the  right  of  the 
public  to  use  it  for  navigation,  so  far  as  it 
springs  from  dedication,  is  limited  to  navigating 
it  with  such  boats,  and  does  not  Justify  its  use 
by  a  power  boat. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec  Dig.  {  50.*] 

Error  to  Supreme  Court 

Suit  by  Trenton  Water  Power  Company 
against  Frederick  W.  Donnelly  to  test  de- 
fendantls  right  to  navigate  a  raceway  with 
a  power  boat  against  plaintiff's  objection. 
There  was  a  Judgment  for  plalntlfC,  aud  de- 
fendant brings  error.    Affirmed. 

Linton  Sattertbwalt,  for  plaintiff  In  error. 
James  &  Malcolm  Q.  Buchanan,  for  defend- 
ant in  error. 

GUMMERB,  O.  J.  The  Trenton  Water 
Power  Company  Is  the  successor  to  the 
proi>erty  and  franchises  of  the  Trenton  Del- 
aware Falls  Company,  a  corporation  charter- 
ed by  the  Legislature  In  1831  and  authorized 
to  erect  a  wing  dam  In  the  Delaware  river 
between  the  month  of  the  Assanpiuk  creelE 
and  the  head  of  wells  Falls,  and  to  cut  a 
r:H:cwajr  therefrom  along  and  near  the  bank 
if  tho  river  to  a  point  below  Trenton  FaUs. 
Act  Feb.  16,  1831  (P.  L.  p.  133).  The  wing 
dam  was  required  by  the  charter  to  be  so 
constructed  as  not  to  impede  the  passage  of 
fish,  rafts,  arks,  and  boats  In  the  river;  and 
the  sole  purpose  for  which  It  and  the  race- 
way were  authorized  to  be  constructed  was 
the  supplying  of  water  power  for  mills  and 
manufacturing  plants.  The  Delaware  Falls 
Company,  In  pursuance  of  the  authority  so 
conferred,  constructed  a  wing  dam  in  the 
river  at  Scudders  Falls,  and  a  raceway  from 
the  dam  to  the  lower  part  of  the  city  of 
Trenton,  a  distance  of  about  seven  miles. 
There  la  no  navigable  outlet  at  the  lower 
end  of  this  raceway;  the  water  being  re- 
turned to  the  river  over  a  dam  or  spillway. 
The  present  suit  was  brought  by  the  Tren- 
ton Water  Power  Company  to  test  the  right 
of  the  defendant,  Donnelly,  to  navigate  this 
raceway  with  his  power  boat  against  Its 
objection.  There  was  a  verdict  and  Judg- 
ment for  the  plaintiff. 
The  defendant  at  the  trial  offered  to  show 
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that  the  plaintiff  company,  some  15  or  more 
years  prior  to  the  commencement  of  the 
suit,  had  so  altered  the  construction  of  Its 
wing  dam  as  to  completely  obstruct  the 
passage  of  boats  In  the  river  at  that  point 
The  trial  court,  deeming  this  testimony  Ir- 
relevant and  Immaterial,  excluded  It,  and 
this  judicial  action  Is  made  the  uaals  of  the 
first  assignment  of  error.  The  defendant  In- 
sisted In  the  court  below,  and  contends  here, 
that  this  testimony  was  competent  for  the 
reason  that  the  effect  of  the  construction  and 
maintenance  by  the  plaintiff  of  an  unlawful 
obstruction  to  the  navigation  of  the  river 
which  diverted  the  waters  thereof  Into  its 
raceway  would  be  to  entitle  him,  as  one  of 
the  public,  to  use  the  raceway  for  navigation 
throughout  Its  whole  length.  He  bases  this 
contention  principally  upon  the  principle  un- 
derlying cases  like  Dwlnel  v.  Barnard,  28 
Me.  562,  88  Am.  Dee.  507,  namely,  that.  If  a 
person  obstructs  the  flow  of  the  waters  of  a 
navigable  stream  over  their  accustomed  bed 
and  turns  them  Into  a  new  channel,  the 
right  of  the  public  to  navigate  such  waters 
l8  not  thereby  terminated,  but  Is  exarclsable 
upon  the  waters  flowing  through  the  new 
channel.  In  our  opinion  the  principle  pro- 
mulgated in  the  line  of  cases  referred  to  is 
not  applicable  to  that  now  under  considera- 
tion. The  cases  in  which  it  has  been  de- 
clared deal  with  the  effect  of  the  diversion 
of  a  stream  upon  the  public  right  of  naviga- 
tion where  such  diversion  has  not  been  au- 
thorized by  the  public.  In  the  present  case 
the  plaintiff  had  full  authority  from  the  Leg 
Islature  of  the  state  to  divert  the  waters  of 
the  Delaware  into  its  artificial  racevray  and 
appropriate  the  waters  so  diverted  to  its 
sole  and  exclusive  use  free  from  any  public 
right  or  easement  therelji,  and  the  diversion 
Is  not  rendered  unlawftil  by  the  construc- 
tion of  a  dam  of  a  character  unauthorized 
by  the  plaintiff  company,  nor  does  such  un- 
authorized act  operate  as  a  surrender  to  the 
public  of  the  right  of  exclusive  user  of  the 
waters  of  the  raceway  conferred  upon  the 
plaintiff  by  the  Legislature. 

Defendant  further  contends  that  this  tes- 
timony was  competent  for  the  reason  that 
the  obstruction  of  the  navigation  of  the 
river  by  the  plaintiff  without  legal  authority 
entitled  the  public  to  use  the  raceway  for 
the  purpose  of  passing  around  the  obstruc- 
tion. His  argument  in  support  of  this  con- 
tention is  that,  where  a  public  highway  is 
obstructed  by  an  adjoining  owner,  the  pub- 
lic is  entitled  to  enter  upon  the  property  of 
the  obstructor  for  the  purpose  of  passing 
around  the  oDstrnction;  and  that,  as  the 
Delaware  river  is  a  public  highway,  the  prin- 
ciple applies  in  the  present  case  as  fully  as 
it  does  in  cases  where  the  highway  is  laid 
over  the  land.  It  may  be  conceded,  for  the 
purpose  of  deciding  this  case,  that  the  total 
obstruction  of  the  navigation  of  the  river  by 
the  plaintiff,  without  legislative  authority. 


would  Justify  the  public  In  using  its  race- 
way for  the  purpose  of  passing  out  of  the 
river  around  the  obstruction  and  back  into 
the  river  again,  provided  that  this  coule  be 
done,  and  for  the  same  reason  that  justifies 
persons  traveling  upon  a  public  road,  when 
they  come  upon  an  obstruction  placed  in  It 
by  an  adjoining  landowner,  in  leaving  the 
highway  and  passing  around  the  obstacle 
over  the  property  of  said  landowner;  but 
the  right  In  such  cases  arises  out  of  the  nec- 
essity of  the  situation,  and  is  restricted  to 
the  necessity.  It  is  only  exercisable'  over 
the  land  nearest  to  the  obstruction  and  for 
such  a  distance  as  is  reasonably  required  for 
passing  around  it.  It  is  not  broad  enough  to 
entitle  the  traveler  to  pass  over  the  whole  or 
as  mucii  of  the  landowner's  property  as  he 
sees  fit,  or  to  cross  it  for  the  purpose  of 
reaching  a  destination  not  upon  the  highway 
along  which  he  Is  traveling.  As  has  already 
been  stated,  there  is  no  navigable  outlet 
over  the  plaintiff's  raceway  into  the  river 
except  at  its  point  of  intake  at  Scudders 
Falls.  It  is  Impossible  therefore  for  the  pub- 
lic to  make  use  of  it  for  the  purpose  of  pass- 
ing around  the  obstruction  which  it  was 
sought  to  show  it  had  placed  in  the  river. 
Conceding  that  the  public  would  have  a  right 
to"  use  the  raceway  for  the  purpose  Indicated, 
if  it  was  possible  to  do  so,  that  right  can- 
not be  stretched  so  far  as  to  justify  the  nav- 
igation of  the  raceway  throughout  Its  whole 
course;  and  the  fact  that  such  limited  right 
cannot  be  exercised  owing  to  the  existing 
physical  conditions  cannot  operate  to  create 
the  broader  right  now  contended  for  by  the 
defendant  The  rejected  testimony  was,  in 
our  opinion,  properly  excluded  by  the  trial 
court 

The  defendant  further  contended  that 
there  had  been  a  dedication  by  the  plaintiff 
of  Its  raceway  to  public  travel  thereon  by 
boats,  shown  by  its  long-continued  public 
user  for  that  purpose,  and  that  for  this  rea- 
son be  was  justified  In  plying  upon  it  with 
his  power  boat  The  trial  court  held  that 
the  defendant  bad  failed  to  show  such  a 
dedication  as  entitled  him  to  use  a  motor 
boat  upon  the  raceway,  and  so  Instructed  the 
jury.  TTpon  this  instruction  the  second  and 
last  assignment  of  error,  relied  upon.  Is 
rested.  Passing  the  question  whether  the 
plaintiff  can  dedicate  its  raceway  to  public 
use  as  a  water  highway,  in  view  of  the  re- 
striction as  to  user  contained  In  its  charter, 
and  admitting  that  a  dedication  may  be  pre- 
sumed from  the  use  of  It  which  was  shown 
to  have  been  made  by  the  public,  we  never- 
theless are  of  opinion  that  the  defendant's 
justification  has  not  been  made  out  It  is 
entirely  settled  that  a  dedication  may  be  for 
a  limited  public  use.  A  dedication  of  a 
public  way  over  the  land  of  the  dedicator 
may  be  limited  to  use  by  travders  on  foot 
only,  or  to  horses  unattached  to  vehicles,  or 
In  any  other  way  which  the  dedicator  sees 
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Bt  Poole  V.  Hasklnson,  11  M.  Sc  W.  827; 
Mercer  v.  Woodgate,  L.  R.  5  Q.  B.  20;  Ar- 
nold T.  Blaker,  L.  R.  6  Q.  B.  433;  9  Amer.  & 
Bng.  Bncy.  of  Law  (2d  Bd.)  p.  75;  13  QfC. 
p.  460.  The  nser  of  the  raceway,  from  which 
a  dedication  might  be  presumed  was  only 
by  rowboats  of  various  kinds,  canoes,  and 
scows — all  propelled  by  hand.  The  extent 
of  the  dedication,  when  It  is  Implied  from  an 
adverse  public  user,  is  measured  by  that 

'  user;  in  other  words,  the  dedication  is  com- 
mensurate with  the  actual  enjoyment  of  the 

•  public  easement.  Carlisle  v.  Cooper,  21  N.  J. 
Eq.  5d4,  and  cases  cited.  That  being  so,  the 
right  of  the  public  to  use  this  raceway  for 
the  purpose  of  navigation,  so  far  as  it  springs 
from  the  plalntllTs  dedication,  Is  limited  to 
navigating  It  with  boats  of  the  kind  mention- 
ed, and  propelled  by  hand,  and  does  not  Jus- 
tify its  use  by  power  boats. 

The  Judgment  under  review  will  be  af- 
firmed. 

m  N.  J.  u  SO) 

TRENTON  WATER  POWER  CO.  t. 

WALKER. 

(Conrt  of  Enors  and  Appeals  of  New  Jersey. 

July  2,  1900.) 

Error  to  Supreme  Court 

Suit  by  the  Trenton  Water  Power  Company 

against  Samuel  Walker  to  test  defendant's  right 

to    navigate    a    raceway    with    a    power    boat 

azainst     plaintiff's     objection.     Judgment     for 

.  plaintiff,  and  defendant  brings  error.     AfSxmed. 

I4nton    Satterthwait,   for  plaintiff   in   error. 

.  James  &  Malcolm  Buchanan,  for  defendant  in 

error. 

6UMMERE,  O.  J.  The  judgment  under  re- 
new will  be  affirmed,  for  the  reasons  set  out  in 
the  opinion  in  this  court  in  the  case  of  Trenton 
Water  Power  Company  v.  Donnelly  (delivered 
at  the- present  term  of  the  court)  73  Atl.  697. 


(7J  N.  J.  L.  87) 

In  le  HERRON. 

(Supreme    Court   of    New    Jersey.      July    16 
1009.) 

Cbiujnai,    Law    (|    981*)  —  Disohabob  — 

OBOUNOS— INSANITT. 

.  A  prisoner  in  the  state  prison  under  sen- 
tence of  death  is  not  entitled  to  his  discharge 
therefrom  because,  upon  an  inquiry  by  the  trial 
court,  it  was  found  that  at  that  time  his  men- 
tal condition  was  inconsistent  with  his  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  I  2497 ;   Dec.  Dig.  |  081.*] 

Application  of  Archibald  Herron  for  writ 
of  habeas  corpus.    Writ  denied. 

Argued  June  term,  1909,  before  BERGEN, 
YOORHEES,  and  REED,  JJ. 

Charles  D.  Cowenhoveo,  for  petitioner. 
Theodore  B.  Booraem,  Prosecutor  of  the 
Pleas  for  Middlesex  Gotmty,  for  the  State. 

REEtD,  J.  Archibald  Herron  was  convicted 
in  Middlesex  county  court  of  oyer  and  ter- 


miner of  murder  in  the  first  degree  and  sen- 
tenced to  the  punishment  of  death.  Subse- 
quently an  Inquiry  was  entertained  by  the 
trial  court  into  the  mental  condition  of  the 
condemned  defendant,  for  the  purpose  of  as- 
certaining whether  he  was  afflicted  with  a 
mental  disorder  of  a  degree  and  type  whlcti, 
by  the  rules  of  common  law,  was  inconsistent 
with  his  execution.  The  trial  court  found 
tbht  he  was  eo  afflicted,  and  by  its  order 
remanded  the  prisoner  to  the  custody  of  the 
keeper  of  the  state  prison  with  a  reprieve 
until  a  further  order  of  the  court  The  de- 
fendant's counsel  has  sued  out  this  writ  to 
test  the  right  of  the  keeper  of  the  state  pris- 
on to  retain  the  defendant  in  his  custody. 

The  disposition  of  the  defendant,  whose 
execution  has  been  so  arrested  because  of 
his  mental  derangement,  is  the  question  now 
presented.  It  Is  quite  manifest  that  he  can- 
not be  sent  to  an  asyltuu  for  the  insane.  It 
was  stated  in  the  opinion  delivered  in  Re 
Herron  (N.  J.  Sup.)  reported  in  72  Atl.  138, 
that  the  finding  by  the  trial  court  that  a  per- 
son sentenced  to  death  was  so  mentally  de- 
ranged that  his  execution  should  be  arrested 
attorded  the  prisoner  only  a  temporary  im- 
munity, and  that,  upon  the  prisoner  recover- 
ing the  requisite  degree  of  sanity,  he  could 
then  be  executed.  In  Re  Hadfleld  reported 
in  27  State  Trials,  1281,  It  was  considered 
that,  even  in  the  case  of  an  acquittal  on  the 
ground  of  insanity,  all  the  trial  court  could 
do.  In  the  absence  of  some  statutory  author- 
ity, was  to  remand  the  prisoner  to  .the  prison 
whence  he  came.  There  is  no  statutory  au- 
thority in  this  state  for  the  imprisonment  of 
a  prisoner  sentenced  to  capital  punishment 
in  any  place  other  than  the  state  prison. 
It  was  decided  in  Re  Herron,  supra,  that 
the  insanity  of  such  a  prisoner  could  not  be 
decided  under  section  13  of  the  act  of  July 
6,  1906  (P.  L.  p.  722),  which  statute  provides 
for  the  removal  of  imprisoned  convicts  to  a 
hospital  for  the  insane.  There  is  no  other 
statute  in  this  state  which  penhits  the  trans- 
fer of  such  a  prisoner  from  the  state  prison 
to  an  asylum.  It  follows  therefore  that  the 
prisoner  must  remain  in  the  custody  of  the 
keeper  of  the  state  prison  or  be  entirely  dis- 
charged from  Imprisonment  The  latter 
course  is  unrecognized  by  any  practice  at 
common  law,  and  is  inconsistent  with  the 
fact  that  the  sentence  of  the  prisoner  is  only 
temporarily  arrested.  It  is  Inconsistent  with 
the  provisions  of  the  electrocution  act  (P.  L. 
1906,  p.  112).  By  this  statute  it  is  enacted 
that  the  keeper  of  the  state  prison  is  bound 
to  keep  the  person  sentenced  to  death  in 
confinement  after  the  warrant  of  the  presid- 
ing Judge  of  the  trial  court  Is  received  by 
him.  It  further  enacts  that,  If  the  execution 
of  the  sentence  within  the  time  appointed 
shall  by  any  cause  be  prevented,  it  stull  be 
the  duty  of  the  Judge,  as  soon  as  such  cause 
ceases  to  exist,  to  make  out,  sign,  and  deliv- 
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er  another  warrant  So  from  the  time  of  the 
delivery  of  the  first  warrant,  and  with  It 
of  the  prisoner,  to  the  principal  keeper  of 
the  state  prison,  nntll  the  infliction  of  the 
punishment  of  death,  the  person  so  sentenced 
shall  be  kept  in  confinement,  unless  he  shall 
be  lawfully  discharged  from  such  sentence. 

The  petitioner  in  this  case  has  not  been 
discharged  from  his  sentence.  As  already 
remarked,  the  execution  of  the  sentence  has 
only  been  stayed.  The  prisoner  has  been  re- 
prieved until  a  further  order  of  the  trial 
court,  and  further  warrant  directed  to  the 
keeiter  of  the  state  prison. 

The  prisoner  is  remanded  to  the  custody  of 
the  principal  keeper  of  the  state  prison. 


(77  N.  J.  L.  77«) 

BATURA  et  al.  t.  McBRIDBL 

(Court  of  Brrois  and  Appeals  of  Mew  Jersey. 

July  6,    1909.) 
Btidbncb  (J  417*)  — Pbaud  (8  53*)  — Pabol 

EVIUENCK  — CONTBAOICTIRO   WBITTEN   CON- 

TttAcr— IT  alseKephesbrtations— Evidence. 
At  the  Supreme  Court — circuit — trial  of 
this  case,  the  plaintiffs  offered  certain  material 
testimony  (referred  to  at  length  in  the  follow- 
ing opinion}  tending  to  establish  their  right  to 
a  verdict  for  substantial  damages.  The  trial 
judge  overruled  the  offers  as  inadmissible,  and 
at  toe  close  of  the  plaintiffs'  evidence,  on  the  de- 
fendant's motion,  directed  a  nonsuit. 

Held,  that  such ~ exclusion  and  direction  was 
error,  and  that  the  judgment  below  should  l>e 
reversed,  and  a  venire  de  novo  awarded. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  !g  1874-1899;  Dec.  Dig.  |  417;* 
Fraud,  Cent.  Dig.  i  49;    Dec.  Dig.  f  63.*J 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Klementlna  Batura  and  others 
against  Thomas  McBrlde.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

See,  also,  75  N.  J.  Law,  480,  68  Atl.  118. 

J.  J.  Stamler.  for  plaintiffs  In  error. 

VREDENBURGH,  J.  Two  circuit  trials 
Of  this  cause  have  occurred,  and  the  pro- 
ceedings of  the  second  trial  are  now  present- 
ed for  review.  This  court  has  decided,  upon 
error  brought  by  the  plalntlfts,  that  the  judge 
erroneously  directed,  at  the  former  trial,  the 
jury  to  flnd^  verdict  for  nominal  damages 
in  favor  of  the  plaintiffs,  and  thereupon 
reversed  the  Judgment  entered  upon  postea. 
Such  direction  of  the  trial  judge  was  put 
upon  the  ground  that  there  was  no  evidence 
upon  which  the  jury  might  estimate  any 
damages.  The  opinion  of  this  court  In  that 
case  Is  reported  in  75  N.  J.  Law,  480,  68  Atl. 
113,  and  holds  specifically  that  there  was 
evidence  to  go  to  the  Jury  as  to  the  value  of 
the  houses  and  lands  purchased  as  they  were 
in  fact  and  as  they  would  have  been  If  the 
r^resentation  as  to  the  leasehold  values, 
upon  which  the  suit  was  founded,  had  been 


true,  and  that  It  was  error  to  direct  a  Yee- 
diet  for  nominal  damages. 

At  the  trial  now  brought  in  review  be- 
fore us,  the  Judge,  at  the  close  of  the  plain- 
tiers'  evidence,  directed  a  nonsuit  and  the 
pialntifTs  have  duly  assigned  error  to  snch 
disposition  of  their  cause.  The  legality  of 
this  judgment  is  challenged  by  the  plaintiffs 
upon  the  ground  that  certain  evidence  offer- 
ed by  them  and  essential  in  law  to  estaUlsb 
their  right  to  a  verdict  for  substantial  dam- 
ages was  Illegally  excluded  by  the  rulings  of 
the  judge;  their  contention  being  that  the 
evidence  offered  was  legal  and  relevant  and 
should  have  been  received  by  the  court  and 
submitted  to  the  jury.  Since  It  i>  probable 
ttiat  the  case  will  be  again  tried,  it  Is  of  im- 
portance to  determine  specifically  the  legal- 
ity of  the  testimony  offered.  The  substan- 
tial issue  in  controversy  related  to  the  lalsity 
of  defendant's  statements  communicated  to 
the  plaintiffs,  upon  the  strength  of  which  the 
plaintiffs  claimed  they  were  Induced  to  pur- 
chase and  acquire  of  defendant  certain  real 
estate  at  the  price  of  $16,000.  The  material 
averments  of  the  plaintiffs'  declaration  were 
to  the  effect  that  the  defendant  intending 
to  deceive  and  defraud  the  plaintiffs,  had 
falsely  and  fraudulently  represented  to  them 
that  the  property  sold  by  him  to  them  pro- 
duced a  rental  of  $142  every  month,  where- 
as, in  truth,  such  rental  was  only  $132  per 
month,  and  that  the  plaintiffs'  damages  by 
reason  of  such  misrepresentation  was  the 
value  of  this  monthly  excess  of  $10  for  the 
unexpired  term  of  the  lease — a  period  of 
about  four  years.  To  prove  these  averments 
the  plaintiffs  relied  largely  upon  the  state- 
ments of  the  defendant  made  directly  by  him 
to  one  of  the  plaintiffs  who  was  called  as  a 
witness  in  .her  own  bdialf.  She  was  asked 
by  her  counsel  the  following  question,  tIb.: 
"Q.  Did  you  see  Mr.  McBrlde  before  the  deed 
was  given  for  the  property  to  talk  to  him 
about  the  lease,  and  bow  much  rent  the  lease 
was  to  bring?"  Objection  was  made  by  the 
defendant's  counsel  to  the  question  on  the 
ground,  as  stated  by  him,  "that  the  contract 
was  the  evidence  of  the  agreement  of  the 
parties  In  this  connection,"  and  the  court 
thereupon  overruled  the  question.  Again,  she 
was  asked:  "Q.  Did  you,  or -not  meet  Mr. 
.McBrlde  in  Mr.  Schmidt's  otDce,  before  you 
paid  the  balance  of  the  purchase  price  for 
the  property  and  talk  to  him  about  the  Wel- 
deumayer  lease,  and  how  much  the  rental 
of  the  store  was?"  The  same  objection  was 
made,  as  above,  and  was  again  sustained  by 
the  court  It  will  be  conceded  that  the  pro- 
pounded questions  were  clearly  material  and 
admissible  in  support  of  the  plaintiffs'  dec- 
laration, unless  the  answers  called  for  might 
have  tended  either  to  contradict  or  vary  the 
terms  of  the  written  contract  for  the  pur- 
chase of  the  property  entered  into  between 
the  parties. 
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Upon  tarning  to  this  contract,  which  was 
Introduced  In  eTldence  and  is  printed  in  fnll 
in  the  record  before  us  (dated  April  25, 1906), 
it  l8  apparent  that  It  is  entirely  allent  upon 
the  aabject  sought  to  be  inquired  Into,  L  e., 
the  amoant  of  the  rmtal  payable  nnder  the 
lease  tn  qnestion.  The  only  reference  in  the 
contract  to  the  lease  is  contained  in  the  fol- 
lowing brief  words,  viz.;  "The  premises  are 
conveyed  subject  to  a  lease  on  the  corner 
store,  held  by  Geo.  Weldenmayer  of  the  city 
of  Newark."  The  plaittiffs'  suit  was  not 
founded  upon  any  alleged  breacb  by  tlie  de- 
fendant of  the  terms  of  the  written  eontract, 
but  upon  matter  arising  dehors  the  written 
agreement  Recovery  of  damages  was  sought 
by  the  plalntifrs  because  of  the  alleged  false 
oral  representation  by  the  defendant  to  the 
plaintiffs  respecting  the  amount  of  rent  pay- 
able to  the  owner  of  the  reversion  by  force 
of  the  lease.  As  to  this  the  contract  did  not 
speak,  and  the  minds  of  the  contracting  par* 
ties  had  not  met  in  the  agreement,  the 
amount  of  rent  not  being  specified  in  it,  and 
it  is  therefore  clear  that  properly  responsive 
answers  of  the  witnesses  to  the  questions 
proposed  could  not  have  tended  to  either 
contradict  or  vary  any  of  the  terms  of  the 
paper  In  question.  The  action  of  the  trial 
court  In  overruling  these  material  questions 
is  plainly  unsustainable. 

From  the  record  of  the  trial  below  it  also 
appears  that  many  questions  were  asked  by 
the  plaintiffs'  counsel  of  the  witness  Adolph 
Beltman  tending  to  show  that  both  before 
and  after  the  contract  for  the  sale  of  the 
property  was  signed,  but  before  the  property 
was  acquired  by  the  plaintiffs,  the  defendant 
had  made  false  representations  to  the  wit- 
ness respecting  the  amount  of  the  rent  in 
qnestion,  that  the  defendant  intended  the 
witness  should  communicate  such  representa- 
tions to  the  plaintiffs,  and  that  he  (the  wit- 
ness) had  done  so.  The  court  overrules 
many  of  these  questions,  finally  holding  that 
rqiresentations  made  after  the  parties  had 
already  bound  themselves  could  not  Influence 
them,  and  that  such  representations  to  be 
admissible  must  have  been  made  "before  the 
signing  of  the  contract"  Substantially  the 
same  reasoning  was  expressed  afterwards  by 
the  Jndge  In  bis  grant  of  the  motion  to  non- 
suit This  conclusion,  and  the  reason  given 
for  It  by  the  court,  seem  to  me  to  be  un- 
tenable. The  point  of  time  upon  which,  un- 
der this  view,  the  legality  of  the  questions 
asked  of  the  witness  depended,  was  the  date 
of  the  signing  of  the  contract  of  sale  (April 
25,  1906):  the  view  taken  being  that  repre- 
sentations of  the  defendant  made  after  the 
execution  of  the  contract  of  sale,  although 
before  the  plaintiffs  acquired  legal  tittle  to 
the  property,  could  not,  from  a  legal  point  of 
view,  be  deemed  to  have  Influenced  the  con- 
duct of  the  plaintiffs  in  the  acquisition  of  the 
property. 

But  this  reasoning,  it  seems  to  me,  bears 
only  upon  the  weight,  and  not  upon  the  ad- 


missibility, of  the  testimony.  At  the  date 
of  the  signing  of  the  contract  the  plaintiffs 
had  paid  but  $300  of  the  $16,000  of  the  con- 
sideration for  the  property.  The  $15,700  bal- 
ance of  the  money  due  the  defendant  under 
the  contract  was  still  unpaid,  and  was  not 
payable  until  May  26,  1«06,  the  day  fixed  for 
the  delivery  of  the  deed,  False  representa- 
tions by  the  defendant  to  the  plaintiffs  as  to 
the  rental  value  of  the  leasehold  included 
In  their  purchase,  made  to  them  at  any 
time  before  the  last  date,  would,  we  must 
presume,  furnish  a  continuing  Inducement  to 
them  to  pay  the  purchase  money  and  acquire 
complete  legal  title  and  possession  of  the 
property.  While  the  signing  of  the  contract 
gave  them  an  equitable  ownership,  they  were 
not  by  the  very  terms  of  the  agreement,  en- 
titled to  the  possession  of  the  property,  nor 
to  any  deed  of  conveyance  until  the  whole 
116,000  was  paid  upon  a  future  day  named 
in  the  contract  If  they,  at  the  closing  of 
their  purchase,  had  not  been  deceived  by  the 
defendant  as  to  the  fact  that  tbe  represent- 
ed rental  return  exceeded  the  actual,  thsy 
could,  and  presumably  would,  have  then  in- 
sisted upon  their  legal  right  to  an  abatement 
or  reduction  of  the  purchase  price  to  the  ex- 
tent of  the  value  of  such  difference  (subject, 
of  course,  to  a  proper  adjustment  or  dis- 
count of  the  present  value  of  the  rentals  pay- 
able on  future  dates),  and  could  have  avoided 
the  circuity  of  action  and  consequent  ex- 
penses of  the  pending  litigation.  These  false 
representations,  whether  held  out  to  them 
before  or  after  the  contract  was  signed,  pre- 
sumably led  the  plaintiffs  to  pay  the  defend- 
ant a  sum  of  money  larger  by  the  amount  of 
said  rental  excess  than  was  justly  due  him 
at  the  closing  of  the  transaction.  It  is  no 
answer  to  say  that  the  plaintiffs  were  bound 
by  their  contract  to  take  the  deed  and  pay 
tbe  purchase  money.  They  were  only  bound 
In  case  tbe  contract  itself  was  valid,  and 
there  was  evidence  before  tbe  court  justify- 
ing an  inference  that  the  contract  itself  had 
been  fraudulently  obtained.  The  evidence  of 
false  representations  between  the  execution 
of  the  contract  and  the  delivery  of  the  deed 
was  relevant  also  as  rendering  more  proba- 
ble the  testimony  as  to  similar  representa- 
tions prior  to  the  execution  of  the  contract. 
I  think  the  questions  asked  of  Reitman  as 
to  the  defendant's  representations  concerning 
the  rent,  which  were  communicated  by  the 
former  to  the  plaintiffs,  whether  before  or 
after  the  contract  was  signed,  were  compe- 
tent There  can  be  no  doubt  under  the  evi- 
dence that  Reitman  was  acting  as  the  agent 
of  both  parties  throughout  the  entire  trans- 
action, and  therefore  representations  made 
by  either  party  to  him  when  communicated 
to  the  other  party  were,  as  against  tbe  per- 
son making  them,  properly  evidential.  Irre- 
spective of  the  testimony  that  was  thus  im- 
properly rejected,  .the  plaintiffs,  at  the  close 
of  their  proofs,  had  made  out  a  prima  facie 
case  of  deceit 


Digitized  by 


Google 


602 


78  ATLANTIO  BBPOBTHB. 


(N.J. 


We  also  think  that  Exhibit  P-1,  whldi  es- 
tablished the  fact  of  Reltman's  agency  for 
the  defendant,  was  improperly  excluded,  and 
that  Exhibit  P-4  was  admissible  as  proof  of 
the  actual  amount  of  rent  to  which  defend- 
ant  was  entitled. 

The  Judgment  below  should  be  reversed, 
and  a  venire  de  novo  awarded. 


(81  N.  J.  L.  72S) 

OREEN  V.  TdWN  OP  IRVINGTON. 

(Cionrt  of  Errors  and  Appeals  of  New  Jersey. 

June   14,   1909.) 

1.  Eminent  Domain  ({  277*)— Remedies  of 
LiANOowNEB— Actions— Conditions  Pbece- 

DENT. 

Section  63  of  the  town  act  of  1896  (Oen. 
St.  189o.  p.  3539,  {  214),  providing  that  an 
owner  ot  real  property,  who  shall  have  pre- 
sented written  objections  to  an  award  for  such 
property  taken  at  the  time  designated  in  the 
notice  of  the  time  fixed  by  the  town  council  for 
hearing  objections  to  the  confirmation  of  the 
report,  may,  if  he  is  dissatisfied  with  the  coun- 
cirs  determination,  commence  an  action  on  con- 
tract against  the  town,  was  complied  with 
where  an  owner  first  submitted  bis  objections 
at  an  adjourned  meeting  for  hearing  objections, 
and  the  owner  was  not  required  to  present  them 
at  the  original  meeting. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  277.*] 

(Syllabus  by  the  Court) 

2.  WoBDS  AND  Pkbaseb— "Adjourned  Meet- 
ing." 

An  "adjourned  meeting"  is  not  a  new 
meeting,  but  a  mere  continuance  of  an  original 
meeting. 

Error  to  Supreme  Court 

Action  by  Francis  S.  Green  against  the 
Town  of  Irvlngton.  A  Judgment  for  plain- 
tiff was  affirmed  by  the  Supreme  Court  (69 
Atl.  485),  and  defendant  brings  error.  Af- 
firmed. 

Biker  &  Biker,  for  plaintiff  in  error.  Her- 
bert Hoggs,  for  defendant  in  error. 

TRENCHARD,  J.  This  is  a  suit  to  re- 
cover the  value  of  a  strip  of  land  along  the 
front  of  plalntitTs  lot,  condemned  by  the 
defendant  the  town  of  Irvlngton,  for  the 
widening  of  Stuyvesant  avenue,  and  the 
damage  done  to  the  remainder  of  the  lot  by 
the  taking.  The  action  was  brought  by  the 
plaintiff  below  under  the  provisions  of  the 
sixty-third  section  of  the  town  act  of  1895 
(Gen.  St.  1895,  p.  3539,  {  214),  which  pro- 
vides that,  whenever  any  person  who  shall 
have  presented  objections  to  an  award  as 
provided  in  section  61  of  the  act  shall  be 
dissatisfied  with  the  determination  of  the 
council,  be  may  bring  an  action  on  con- 
tract against  the  town,  in  the  Supreme  or 
circuit  court  for  the  value  of  the  land  taken 
and  the  damage  done  by  the  taking.  Sec- 
tion 61  (section  212)  of  .the  act  ivovides  the 
method  of  laying  out  streets  and  of  award- 
ing damages  to  landowners.  The  commls- 
'Sioners  of  assessment  appraise  the  value  of 


each  piece  of  land  taken  and  the  damage 
done  to  the  owners  by  the  taking  and  make 
a  report  of  such  estimate  and  appraisal  to 
the  town  council,  and  notice  is  given  by  ad- 
vertisement of  the  time  and  place  when  and 
where  the  council  will  meet  to  hear  and 
consider  any  objections  to  the  award  which 
may  be  presented  in  writing,  and  all  ob- 
jections at  such  time  and  place  presented  in 
writing  the  council  shall  consider  and  ad- 
judicate upon,  and  the  awards  made  in  said 
report  may  be  cmrrected  accordingly.  The 
undisputed  proofs  taken  at  the  trial  showed 
that  the  town  council  of  Irvlngton  fixed 
June  6,  1905,  as  the  time  to  hear  objections 
to  awards.  At  that  time  the  hearing  was" 
adjourned  to  June  13,  1905,  then  to  June 
20th,  and  then  to  Jnne  27,  1905.  On  June 
27,  1905,  the  plaintiff  appeared  before  the 
council  and  presented  written  objections  to 
the  confirmation  of  the  award  to  him,  and 
at  that  meeting  the  award  to  him  was  con- 
firmed, notwithstanding  his  objections.  He 
thereupon  brought  this  suit  At  the  trial 
the  Jury  found  a  verdict  in  favor  of  the 
plaintiff,  and  the  Supreme  Court  affirmed 
the  Judgment  entered  thereon.  This  writ 
of  error  brings  up  for  review  the  Judgment 
of  the  Supreme  Court 

The  contention  of  the  defendant  at  the 
trial  and  in  the  Supreme  Court  was,  and 
here  is,  that  the  plaintiff  did  not  comply 
with  the  requirements  of  the  sixty-first  sec- 
tion of  the  statute,  in  that  he  did  not  pre- 
sent his  objections  In  writing  at  the  time 
fixed  for  the  hearing  and  specified  in  the 
notice,  to  wit  June  6,  1905,  and  theref(x« 
cannot  maintain  an  action  under  section  63 
of  the  act  We  think  there  is  no  merit  in 
that  contention.  The  meeting  of  June  27, 
1905,  at  which  the  plaintiff's  written  objec- 
tions ,  were  presented,  was  an  adjonmed 
meeting  of  the  meeting  fixed  for  June  6,  1905. 
An  "adjourned  meeting"  Is  not  a  new  meeting, 
but  a  mere  continuance  of  an  original  meeting. 
State  v.  Jersey  City,  25  N.  J.  Law.  309,  312; 
Staates  v.  Borough  of  Washington.  44  N.  J. 
Law,  605,  611,  43  Am.  Bep.  402.  Any  bnsi- 
ness  which  might  have  been  transacted  at 
the  original  meeting  may  be  transacted  at 
the  time  to  which  the  meeting  is  adjourned. 
Dillon,  Mun.  Corp.  (4tb  Ed.)  S  287;  Staates 
V.  Borough  of  Washington,  44  N.  J.  Law, 
605,  611  43  Am.  Rep.  402;  Stiles  v.  humbett- 
vllle,  73  N.  J.  Law,  90,  02,  62  Atl.  288. 

But  the  plaintiff  in  error  contends  that  the 
meeting  of  June  6th  was  not  a  "meeting" 
in  the  legal  sense,  that  the  meeting  of  Jnne 
27th  was  not  an  "adjourned  hieetlng,"  and 
that  the  statute  does  not  use  the  word  "meet- 
ing," but  merely  provides  a  definite  time 
and  place  at  which  objections  shall  be  filed. 
The  statute,  however,  does  use  the  word 
"meeting"  In  connection  with  the  action  of 
the  town  council.  The  language  Is:  "There- 
upon the  said  clerk  shall  cause  a  notice  of 
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tbe  filing  of  said  map  and  report  to  be  print- 
ed in  the  official  newspaper  ot  tbe  town,  or, 
If  there  be  none.  In  a  newspaper  published 
In  tbe  county  and  circulating  In  the  town, 
for  tbe  period  of  two  weeks,  which  notice 
dudl  contain  a  general  description  of  the 
Improvement  intended,  of  the  land  to  be 
taken,  and  of  tbe  land  to  be  assessed  there- 
for, and  shall  state  the  time  and  place  when 
and  where  the  council  wUI  meet  to  bear 
and  consider  any  objections  to  said  report 
or  to  the  Improvement,  which  may  be  pre- 
sented in  writing."  Gen.  St  1886,  p.  3638, 
i  212.  The  council  are  to  meet  to  bear  and 
consider  objections  which  may  be  presented 
In  writing.  The  council  did  meet  on  June 
6f  1905,  for  this  purpose,  and  adjourned  the 
meeting  for  that  purpose  from  time  to  time 
to  June  27,  1905.  The  meeting  of  June  27, 
1906,  was  then  clearly  a  continuance  of  tbe 
original  meeting  of  June  6,  1905,  fixed  for 
the  purpose  of  doing  the  very  business  done 
at  tills  adjourned  meeting.  As  was  said  by 
the  Supreme  Court,  the  very  purpose  of  con- 
tlnolng  a  meeting  such  as  that  of  June  6th 
is  to  afford  time  to  all  parties  who  desire  to 
object  to  tbe  confirmation  of  tbe  award  to 
submit  their  objections  and  be  beard  there- 
on; a  single  sitting  of  council  being  usually 
insufficient  for  that  purpose.  The  statute 
nowhere  says  that  tbe  objections  must  be 
filed  at  a  particular  time,  but  merely  that 
the  council  shall  meet  to  hear  and  consider 
objections  presented.  For  these  reasons  we 
think,  as  tbe  Supreme  Court  thought,  that 
tbe  presentation  by  the  plaintiff  of  his  ob- 
jections was  made  in  strict  compliance  with 
the  statute. 

This  view  renders  unnecessary  the  con- 
sideration of  the  question  whether  the  ac- 
ceptance by  tbe  town  council  of  plalntilTs 
objections,  and  action  thereon,  might  be  re- 
garded as  a  waiver  by  the  town  of  its  rl;;bt 
to  insist  upon  a  strict  observance  by  the  ob- 
jector of  the  statutory  condition.  We  there- 
fore have  not  considered  that  question.  All 
other  assignments  of  error  argued  are  suffi- 
ciently disposed  of  in  the  opinion  of  Chief 
Justice  Gummere  in  the  Supreme  Court,  re- 
ported In  09  Atl.  485. 

The  judgment  of  the  Supreme  Court  should 
be  affirmed. 

CIS  N.  J.  a.  B4t) 

VULCAN  DETINNINO  CO.  ▼.  AMERICAN 
CAN  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14,  1909.) 

iNJUHcnoN  (I  194*)— Tbaob  SecbetS— Pbof- 
n»— BxTBNT  of  Accounting. 

Where  defendant  making  use  of  complain- 
ant's secret  process  did  not  know  that  it  was  In- 
fringing upon  comijlainant's  rights  until  It  ac- 
qnired  notice  thereof  by  complainant's  filing  of 
a  bill  to  restrain  further  use  of  the  process,  but 
continued  the  user  thereof  after  such  notice, 
complainant  was  entitled  to  an  accounting  of 


profits  made  by  defendant  through  the  nse  of 
the  process  from  tbe  date  of  filing  the  bill  up 
to  the  time  of  taking  the  account,  but  liot  for 
profits  made  before  tbe  filing  of  the  bill ;  de- 
fendant's user  before  that  time  not  amounting 
to  wrongdoing. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent,  Dig,  $  414;  Dec.  Dig.  $  194.*] 

Appeal  from  Court  of  Chancery. 

Bill  by  tbe  Vulcan  Detinning  Company 
against  tbe  American  Can  Company.  Decree 
for  complainant  (69  AtL  1103),  and  defend- 
ant appeals.    Reversed  for  modification. 

R.  V.  Lindabury,  for  appellant.  Robert  H, 
McCarter  (Henry  Wollman  and  Edward  S. 
Seldman,  on  tbe  brief),  for  respondent 

GUMMERE,  C  J.  Tbe  bill  In  this  case 
prayed  for  an  Injunction  restraining  the  de- 
fendants from  using  a  secret  process  of  tbe 
complainant  for  detinning  tin  scrap,  and  also 
for  an  accounting  of  the  profits  made  by  the 
defendants  through  the  use  of  that  process. 
The  case  went  to  a  hearing  on  bill,  answer, 
replication,  and  proofs,  and  resulted  In  a  de- 
cree of  dlsmlssaL  On  review  by  this  court 
the  decree  was  reversed,  and  It  was  held  that 
the  relief  prayed  for  In  the  complainant's  bill 
should  be  decreed  by  the  Court  of  Chancery, 
with  the  single  exception  of  the  prayer  for  an 
accounting,  which  matter,  not  having  been 
argued  before  this  court  was  sent  back  to  be 
disposed  of  in  the  court  below.  Upon  the  re- 
turn of  the  case  to  tbe  Court  of  Chancery, 
application  was  made  for  the  taking  of  an 
account  of  the  profit  made  by  the  defendants 
through  their  use  of  the  complainant's  se- 
cret process;  and,  after  argument  before 
Howell,  V.  CX  (to  whom  tbe  matter  was  re- 
ferred), it  was  ordered  that  the  defendants 
account  to  tbe  complainant  for  all  profits 
made  by  them  directly  or  indirectly  in, 
through,  or  in  connection  with,  detinning  tin 
scrap,  or  tin  cans,  at  the  factories  of  the 
American  Can  Ompany,  and  dsewhere,  and 
a  reference  was  directed  to  a  special  master 
of  the  court  to  take  the  account  of  such  prof- 
its from  the  time  that  detinning  was  com- 
menced at  either  of  said  factories,  until  the 
time  of  the  taking  of  the  account  From  this 
order  the  American  Can  Company  appeals. 

The  first  point  raised  by  counsel  on  the 
argument  before  us  Is  thus  stated  in  his 
brief :  "The  right  of  a  complainant  to  an  ac- 
counting in  equity  for  the  profits  made  by  a 
defendant  in  the  use  of  property  depends  up- 
on the  title  of  the  complainant  to  the  prop- 
erty so  used,  and  It  appears  In  the  present 
case  that  the  complainant  had  no  title  to  the 
process  used  by  tbe  American  Can  Company." 
A  reference  to  our  earlier  opinion  in  this 
case  (67  AU.  339,  12  L.  R.  A.  [N.  S.]  102) 
shows  that  it  has  already  been  determined 
that  as  between  the  parties  to  this  litiga- 
tion, the  complainant  is  the  rightful  posses- 
sor of  the  secret  process  for  detinning  scrap, 
and  is  entitled  to  protection  against  tbe  de- 
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fendant  In  Its  user.  If  th«  sonndneu  of  the 
abstract  principle  contained  In  tills  conten- 
tloD  of  the  appellant  be  conceded,  the  com- 
plainant is  within  it 

It  is  further  insisted  on  behalf  of  the  ap- 
pellant that  a  complainant  is  not  entitled  to 
an  accounting  against  a  defendant  for  proflts 
made  by  the  latter  in  the  use  of  a  secret  pro- 
cess belonging  to  the  complainant,  unless 
such  use  was  made  with  fraudulent  Intent; 
and  it  is  said  that  no  such  Intent  appears  In 
the  case.  If  by  this  proposition  the  appel- 
lant Intends  to  assert  that  where  the  user  Is 
begun  in  good  faith,  without  any  knowledge 
on  the  part  of  the  defendant  that  he  is  in- 
fringing on  the  rights  of  the  complainant, 
the  defendant  is  entitled  to  continue  it  with- 
out Incurring  liability  to  the  complainant  un- 
til the  termination  of  a  litigation  Instituted 
by  tlie  complainant  to  establish  his  right  to 
be  protected  against  the  defendant's  unlawful 
user,  we  cannot  assent  to  It  In  our  opinion 
the  rule  which  comes  nearest  to  doing  com- 
plete Justice  between  the  parties  to  such  a 
litigation  as  this  is  that  laid  down  by  Lord 
Westbiiry  in  the  case  of  Edelsten  t.  Edelston. 
1  De  G.  J.  &  S.  109,  Tiz.,  that  so*Iong  as  the 
defendant  continues  the  user  without  notice 
that  in  doing  so  he  is  Infringing  upon  the 
rights  of  the  complainant,  he  Is  under  no  ob- 
ligation to  account  to  the  latter  for  the  prof- 
its made  through  such  user;  but  that  if  he 
continues  the  user  after  receiving  notice  of 
the  rights  of  the  complainant  the  complain- 
ant Is  entitled  to  an  accounting  from  him  of 
all  profits  ninde  by  him  after  receiving  such 
notice.  And  the  reason  of  the  rule  would 
seem  to  be  that  so  long  as  the  defendant  re- 
mains In  ignorance  of  the  fact  that  he  Is  us- 
ing the  proi)erty  of  the  complainant  he  is  In- 
nocent of  wrongdoing ;  but.  Just  as  soon  as  be 
receives  notice  of  the  complainant's  rights,  he 
becomes  a  wrongdoer  If  he  persists  in  such 
aser.  And  he  is  none  the  less  a  wrongdoer 
because,  after  receiving  notice,  he  refuses 
to  recnsnize  the  rights  of  the  complainant 
and  puts  the  latter  to  a  litigation  to  estab- 
lish them. 

In  the  present  case  the  proofs  do  not  make 
It  clear  that  the  American  Can  Company, 
when  they  first  engaged  In  the  detinning  of 
■crap  by  the  use  of  the  complainant's  se- 
cret process,  had  knowledge  of  the  fact  that 
they  were  Infringing  on  the  complainant's 
rights  by  doing  so ;  for  although,  as  we  stat- 
ed in  our  former  opinion,  It  was  manifest 
from  the  proofs  that  the  president  of  the  can 
company  had  such  knowledge,  that  knowl- 
edge should  not  be  Imputed  to  the  coriwra- 
tion  for  the  purpose  of  establishing  fraud 
on  Its  part;  but  after  the  complainant  flied 
Its  bill  in  this  cause,  and  spread  its  whole 
case  before  the  can  company  upon  that  plead- 
ing, the  latter  bad  full  notice  of  the  complain- 
ant's rights,  and,  in  continuing  the  user  of 
the  se<-ret  process  after  that  notice,  it  became 
a  willful  wrongdoer. 


We  oonclnde  therrfore  that  the  complain- 
ant is  entitled  to  an  accounting  from  the  can 
company  of  all  proflts  made  by  it  throngb 
the  use  of  the  aecret  process,  from  the  date 
of  the  filing  of  the  bill  in  this  cause  up  to  the 
time  of  the  taking  of  the  account  On  the 
other  points  raised  by  this  appeal  we  ooncnr 
in  the  opinion  filed  by  Yloe  Chancellor  Howell 
ha  the  court  below.  ' 

As  the  order  appealed  from  requires  the 
can  company  to  aoconnt  for  all  proflts  made 
by  It  from  the  inception  of  its  nse  of  the 
secret  process,  there  wlU  be  a  technical  re- 
versal for  the  purpose  of  modifying  the  or- 
der to  the  extent  which  we  taave  Indicated. 

(n«.  t.u  tr. 
GILLMAN  et  at.  ▼.  TOWN  Or  BLOOM- 
FIELD  et  al. 
(Supreme  Court  of  New  Jersey.    July  17, 1909.) 

1.  MDNICIFAL    COBPOBATIONS    fi    321*)— PuB» 
UC  ImPBOVEMERTS— ASSESSiraiTTB.- 

TJoder  Town  Act  (8  0«n.  St  1895,  p.  a'i42, 
(  iSH)  i  72,  the  court  caaaot  on  certiorari  review 
■n  ordinance  for  Improvement  of  a  street  after 
the  contract  therefor  has  been  awarded  by  the 
coancil  of  the  town. 

[Ed.  Note.— For  other  cases,  see  Monipipal 
Corporations,  Cent  Dig.  i  840;    Dec.   Dig.  | 

2.  MniriciPAi.  CoBPOaATTOirs  (§  488*)— PttB' 

Lie   IMPBOVEMENTS  —  ASSESSUEHTS  —  EsTOP* 
PEL. 

Where  property  owners  knowing  that  street 
Improvenients  were  on  a  line  varying  from  the 
line  of  the  old  road  acquiesced  tberem  without 
objoction,  tbcy  cannot  thereafter  object  to  tlM 
assesisment  on  the  ground  of  such  variation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1149;    Dec.  Dig.  | 

3.  DEnicATioii  (1 18*)— Acts  CoNsrmmifo. 

Where  a  property  owner  through  wlxwe 
land  a  street  was  laid  out  assisted  in  finding  a 
monument  from  which  the  survey  was  run,  and 
obtained  from  the  contractor  for  the  improve- 
ment top  soil  from  the  road  as  improved,  and 
subsequently  conveyed  the  land  by  deed,  recog- 
nizing the  street  as  a  graded  monument  sudi 
acts  constitute  a  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  M  33-36 ;    Dec  Dig.  §  IS.*] 

4.  Dedication  (S  18*)— Acts  CoNSTinrnRa. 

Where  a  landowner  knew  of  the  proposed 
location  of  a  street  through  her  land,  and,  when 
she  objected  to  the  improvement  pot  the  sanse 
on  a  ground  other  than  as  to  location,  and  after 
tbe'gradlnj^  was  completed  conveyed  part  of  the 
land  adoptmg  the  street  graded  as  a  monument 
and  conveyed  subject  to  the  rights  of  the  town 
In  such  street,  her  acts  constituted  a  dedication. 
[Ed.  Note.— For  other  cases,  see  Dedication, 
CenL  Dig.  |i  33-30;   Dec.  Dig.  |  18.*] 

5.  Dedication  (S   20*)— Acts  CoNSTrrtrnwo. 

Where  a  landowner  over  whose  land  • 
street  was  improved  was  taken  over  the  pr(y- 
posed  line  of  the  improvement  knew  where  it 
was  to  be,  and  raised  no  objection,  this  consti- 
tuted a  dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Dec.  Dig.  8  20.*] 

0.  Municipal  CoKPOBA-noNS  (§  488*)— Pitb- 

Lie    IMPBOVEUENTB  —  ASSKSSUENIS  —  ESTOP- 
PEL. 

Where  sn  owner  of  land  after  an  assess- 
ment for  street  Improvement  was  confirmed  con- 
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Torad  Ot  line  mbjcct  to  an  aaaeHment  for 
ehuwInK  and  trading  the  street,  he  recognised 
the  change  line  of  the  street,  and  cannot  object 
to  the  assessment 

[Ed.  Note.— For  other  cases,  sea  Mnntclpal 
Oorporatioiia,  Dec.  Dig.  I  488.*! 

T.  MmaciPAi.  Cobporattoms  (|  429*)— Pub- 

UO    lUPROVKKKItTB— PKOFKSTT    SUBJKTT    TO 

AaaEaBtam. 

Where  a  street  was  Improved  on  a  line 
TOrying  from  the  lines  of  the  old  rosd,  a  prop- 
erty owner  cannot  object  to  an  assessment  on 
the  ground  that  bis  land  does  not  abut  on  the 
street  as  improved  and  that  the  old  road  lies 
between,  where  his  grantor  owned  on  both  sides 
«f  the  old  as  well  as  of  the  new  road,  and  there- 
fore had  the  fee  subject  to  the  pttblio  easement. 

(Ed.  Note.— For  other  cases,  sea  Municipal 
Corporations,  D«c.  Dig.  i  429.*] 

Certiorari  by  Lena  Qlllman  asd  ottaers 
against  tbe  Town  of  Bloomfleld  and  otbera 
to  review  an  assessment  for  street  ImproTe- 
■nents.    Assessment  affirmed. 

Alexander  P.  Maxwell  and  Joseph  L.  Mann, 
for  pruuecutors.  Chandler  W.  Slker  (Ulker 
4  Biker,  on  the  brief),  for  defendants.. 

8WATZBJ,  J.  I  onght  in  justice  to  my- 
self to  say  tbat  tbe  long  delay  In  deciding 
this  case  tuts  been  due  to  the  fact  that  coun- 
sel at  the  argument  obtained  leave  to  file 
brtefs,,  and  I  bave  been  waiting  to  receive 
than.  I  have  not  yet  been  favored  witli  a 
brief  by  the  prosecutors,  but  since  tbe  delay 
Is  or  may  l>e  pcejudlcial  to  the  town,  and  one 
of  tbe  counsel  for  the  prosecutors,  Mr.  Max- 
well, has  been  written  to  and  spoken  to  on 
the  subject,  I  think  I  onght  not  to  wait  long- 
er for  bis  brief. 

As  far  as  concerns  the  ordinance  for  the 
grading  of  &tyrtle  avenue,  I  am  precluded 
from  considering  the  objection  by  section  72 
of  tbe  town  act  (3  Gen.  St  1895,  p.  3542,  { 
223),  since  tbe  certiorari  was  allowed  after 
tbe  contract  bad  been  awarded.  If  my  at- 
tention had  been  called  to  the  fact  tbat  the 
writ  removed  the  ordinance,  I  should  bave 
vacated  the  allocatur  in  tbat  respect  The 
lame  section  would  apply  to  the  certiorari 
to  remove  tbe  assessment  but  for  tbe  allega- 
tion tbat  the  whole  proceeding  after  the 
passage  of  tbe  ordinance  was  beyond  tbe 
jurisdiction  of  the  town  authorities,  for  tbe 
reason  tbnt  the  street  which  was  improved 
was  a  dlfFerent  street  from  that  mentioned  in 
the  ordinance.  I  express  no  opinion  upon 
the  question  whether  section  72  of  the  town 
act  applies  for  tbe  reason  that  tbe  meritori- 
ous question  in'  tbe  case  was  fully  argued, 
and  my  view  makes  It  unnecessary  to  decide 
the  question  whether  the  prosecutors'  right 
to  relief  is  barred. 

Tbe  meritorious  qtiestlon  is  whether  tbe 
prosecutors  can  be  assessed  for  tbe  grading 
of  a  street  called  Myrtle  avenue  which  does 
not  correspond  exactly  with  an  old  road  laid 
out  by  surveyor,  which  had  come  to  be  known 
by  the  name,  when  tbe  petition  for  tbe  im- 
provement refers  to  the  street  proposed  to  be 


Improved  as  ■  public  road  already  laid  oat. 

The  evidence  satisfies  me  that  tbe  improv- 
ed  street  does  In  fact  vary  from  tbe  lines  of 
tbe  old  road,  and  I  incline  to  think  tbe  wit- 
nesses are  right  who  make  tlUs  variance  as 
much  as  one  hundred  feet  at  tbe  extreme 
point.  All  of  the  prosecutors,  however,  knew 
of  tlie  line  on  which  the  street  was  to  be  Im- 
proved, and  made  no  objection  on  tbat 
ground.  They  acquiesced  in  tbe  Improvement 
upon  the  lines  which  were  actually  followed. 
I  think  that,  after  tbe  town  has  spent  tbe 
money,  it  does  not  lie  in  tbe  mouth  of  tbe 
prosecutors  to  object  on  this  ground.  The 
only  difficulty  I  bave  liad  has  been  with  tbe 
question  whether  tbe  prosecutors  conld  be 
aasessed  for  tbe  improvement  In  case  the 
land  was  private  property,  and  not  a  pnblie 
road.  It  would  be  bard  to  say  that  landow» 
en  shoald  be  assessed  for  benefits  if  tbe  owi»> 
ers  of  tbe  land  which  was  taken  bad  still  the 
title  and  could  exclude  tbe  public  from  the 
improved  street  The  facts,  however,  are 
sncb  that  this  difficulty  disappears.  Tbe 
variance  from  the  lines  of  tbe  old  road  la 
through  tbe  lands  of  Payne,  Olllman,  and 
Hommell.  Payne  assisted  in  finding  a  moo- 
nment  from  which  the  new  survey  was  run 
and  sought  and  obtained  from  the  contractor 
top  soil  from  the  road  as  improved,  and  sub* 
sequently  conveyed  to  the  Alpha  Investment 
Company  by  a  deed  which  reoojtnized  Myrtle 
avenue  as  graded  as  a  monument  Glllman 
knew  of  the  proposed  location,  and,  when  she 
made  objection  to  the  making  of  the  same, 
put  her  objection  on  an  entirely  different 
ground.  After  tbe  grading  was  completed, 
she  conveyed  part  of  her  land  to  Gillert  by 
a  deed  which  adopted  Myrtle  avenue  as  grad- 
ed as  a  monument  and  conveyed  "subject  to 
the  rights  of  the  town  of  Bloomfleld  la 
Myrtle  avenue  for  public  purposes,  if  any 
said  town  has."  Gilbert  conveyed  a  portion 
of  the  tract  so  conveyed  by  a  deed  which 
adotited  as  a  monument  Myrtle  avenue  as 
now  opened  and  now  monumeuted.  Ilummell 
was  taken  over  tbe  proposed  line  of  the  Im- 
provement, knew  where  it  was  to  be,  and 
raised  no  objection.  These  facts  suffice  to 
effect  a  dedication  as  against  all  the  land- 
owners through  whose  land  the  line  of  the 
street  as  graded  runs  under  the  rule  of  Smith 
V.  state,  23  N.  J.  Lew,  712.  Klernan  v.  Jer- 
sey City,  10  N.  J.  Law,  483,  and  O'Brien  v. 
King.  49  N.  J.  Law,  83,  7  Atl.  34,  are  illustra.- 
tlons  of  the  application  of  the  rul.e.  In  the 
words  of  Justice  Lipplncott  in  N.  Y.  &  L.  B. 
R.  Co.  V.  South  Amboy,  67  N.  J.  Law,  252, 
258,  30  Atl.  628,  there  has  been  an  actual  en- 
joyment by  the  public  of  the  nse  for  such 
length  of  time  tbat  the  public  accommodation 
would  be  materially  affected  by  a  denial  or 
Interruption  of  enjoyment 

Another  consideration  leads  to  sustaining 
the  assessments  against  Payne.  His  deed  to 
the  Alpha  Investment  Company  made  after 
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tbiB  amessment  waft  conflrmed  conveyed  "snb- 
}ect  to  asseBsment  for  changing  and  grading 
Myrtle  avenue."  He  thus  recognized  the 
changed  line  of  the  avenue  and  the  existence 
of  the  assessment. 

It  Is  suggested,  also,  on  behalf  of  Gilbert 
tbat  she  Is  not  assessable  because  her  land 
does  not  abut  on  Myrtle  avenue  as  graded, 
■Ince  the  old  road  lies  between.  Such  is  not 
the  fact.  Her  grantor,  GUlman,  owned  on 
both  sides  of  the  old  as  well  as  of  the  new 
road,  and  therefore  had  the  fee  subject  to 
the  public  easement  She  conveyed  to  Gil- 
bert bounding  on  the  new  road.  But,  even  if 
she  bad  conveyed  bounding  on  the  old  road, 
Gilbert  would  have  owned  to  the  center  of 
that  road,  which  for  a  part  of  the  distance 
would  carry  her  to  the  line  of  the  new  road, 
and  there  is  nothing  to  show  that  the  assess- 
ment exceeds  the  benefits  even  under  that 
aspect  of  the  case. 

The  assessment  must  therefore  be  affirm- 
ed with  costs. 


(17  N.  J.  U  767) 

INHABITANTS  OF  CITY  OF  TRENTON  v. 

STANDARD  FIRE  INS.  CO.  OF  NEW 

JERSEY  et  al.  (two  cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  14.  1900.) 

1.  Taxation   ({   200*)  — Stock   in   Fobeior 
Corporations — Statutort  Provisions. 

Tax  Act  April  8,  1903  (P.  U  p.  394),  ex- 
empts from  taxation  stocks  of  corporations  of 
Otl»-r  states  held  by  citizens  of  this  state,  when 
taxes  have  been  actually  assessed  and  paid  on 
the  corporation's  properlqr  in  its  own  state  with- 
in 12  months. 

[Ed  Note.— For  other  cases,  see  Taxation, 
Cent  Dig  {  319;   Dec,  Dig.  I  200.»] 

2.  Taxation  (§  230*)— Fibk  Insdbanct  Com- 
pany—Reinsurancb  Reserve. 

The  reinsurance  reserve  of  fire  insurance 
companies,  required  by  the  department  of  insure 
ance  to  be  set  apart  and  maintained  by  such 
companies,  is  not  as  such  exempt  from  taxa- 
tion under  the  tax  act  of  1903.  The  liabilities 
on  policies  issued  and  outstanding,  being  merely 
contingent,  should  not  be  deducted  from  the 
gross  assets  to  ascertain  the  capital  and  ac- 
cumulated surplus. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  230.*] 

(Syllabus  by  the  Court) 

■    Error  to  Supreme  Court 

Certiorari  by  the  Inhabitants  of  the  City 
of  Trenton  against  the  Standard  Fire  Insur- 
ance Company  of  New  Jersey  and  others  to 
review  a  Judgment  of  the  State  Board  of 
Equalization  of  Taxes.  From  a  Judgment 
of  the  Supreme  Court  (68  AtL  1111),  modify- 
ing the  action  of  the  board,  both  parties 
bring  error.    Affirmed  as  to  both  parties. 

Oharles  B.  Bird,  William  A.  Lord,  and  Col- 
lins &  Corbln.  for  City  of  Trenton.  Huston 
Vlxoa  and  John  W.  Griggs,  for  Standard 
Fire  Ins.  Co. 


VOORHEES.  J.  These  are  cross-writs  of 
error  to  review  a  Judgment  of  the  Supreme 
Court  restoring  and  reducing  a  tax  imposed 
May  20,  1906,  by  the  taxing  authorities  of 
the  city  of  Trenton  upon  the  Standard  Fire 
Insurance  Company,  which  tax  had  been  set 
aside  by  the  Board  of  Equalization  of  Taxes.' 

The  assessors  of  Trenton  levied  a  tax  as- 
sessment against  the  company  amounting  to 
$245,477.81.  This  assessment  was  arrived  at 
in  the  following  manner: 

Tba  totkl  assets  ol  the  company  were...,  $SSS,7S0  n 

The  toHowinc  deduetloiu  were  made  tberetrom: 

Assessed  value  of  land  and  bntld- 
Ins  thereon  situate  in  Trenton, 
separately   assessed $  lS,OSt 

Market  value  of  bank  stock,  sep- 
arately   assessed U,86t 

Market  value  of  bonds  exempt 
from   taxation I07,9U 

Mortgages  on  real  estate  In  Mer- 
cer county  nontaxable <7,4S0     408,01  SO 


Balance  assessed  by  the  city  tor  taxation  |24S,477  SI 

An  appeal  was  taken  to  the  county  board 
of  taxation,  which  sustained  the  assessment ' 
and  thence  a  further  appeal  to  the  Board  of 
Equalization  of  Taxes.  The  latter  appeal 
was  made  on  the  ground  that  the  assessment 
above  mentioned  was  In  fact  made  upon  the 
reinsurance  reserve  fund  of  the  company, 
amounting  to  $246,903.05,  which  reserve  was 
claimed  by  the  company  to  be  a  liability,  and 
not  an  asset,  and  therefore  not  properly  tax- 
able, and  also  upon  a  further  ground  tbat 
In  the  assessment  were  included  stocks  held 
by  the  company  In  corporations  outside  of 
this  state,  to  tb6  value  of  $183,921,  which 
were  not  properly  taxable  by  the  laws, of 
New  Jersey  because  taxes  had  been  actually 
assessed  and  paid  upon  the  property  of  said 
companies  where  located  within  12  months 
next  before  May  20,  1906.  The  Board  of 
E^qualization  set  aside  the  assessment  in  toto, 
holding  that  the  reinsurance  reserve  should 
have  been  treated  as  a  liability,  and  not  as  a 
part  of  the  accumulated  surplus  of  the  com- 
pany. To  remove  the  finding  of  the  Board 
of  Equalization  setting  aside  the  assessment, 
a  writ  of  certiorari  was  sued  out  by  the  city 
of  Trenton.  The  Supreme  Court  ordered 
that  the  Judgment  of  the  Board  of  Ekiuallza- 
tlon  of  Taxes  be  reversed,  and  that  the  assess- 
ment levied  by  the  taxing  authorities  of  the 
city  of  Trenton  for  personal  property  other 
than  bank  stock  be  reduced  from  $245,477.- 
81  to  $61,556.81,  which  It  fixed  and  determin- 
ed as  the  amount  of  taxes  for  which  the 
company  was  legally  liable.  This  reduction 
resulted  from  the  determination  of  the  court 
that  the  stocks  of  corporations  of  other  states, 
amounting  to  $183,921,  were  exempt  fromi 
taxation.  The  court  also  declared  that,  in 
the  absence  of  anything  to  show  that  the  in- 
surance reserve  was  invested  In  taxable  se- 
curities, it  must,  be  assumed  that  It  was 
actually  Invested  in  the  securities  exempt. 
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From  tbla  judgment  of  the  Supreme  Court 
tbese  eroaa-wrlta  of  error  have  been  taken, 
by  the  city  to  reyene  the  Jndgment  as  to  the 
exemption  from  taxation  of  foreign  stocks, 
and  by  the  company  to  reverae  the  assess- 
ment fanimsed,  as  it  alleges,  upon  the  reserve 
fund. 

Whether  or  not  the  stocks  of  corporations 
of  foreign  states  are  exempt  from  taxation 
wUI  depend  upon  the  construction  to  be  put 
iqwn  the  tax  act  of  April  8,  1903  (P.  Ij.  p. 
390.  The  tax  act  of  1866  provided  "that  all 
real  and  personal  estate  within  this  state, 
whether  owned  by  Individuals  or  by  cor^ 
poratlons,  shall  be  liable  to  taxation,"  and 
then  exempted  from  taxation  "stocks  and 
other  personal  estate  owned  by  citizens  of  this 
state  situate  and  being  out  of  this  state  up- 
on which  taxes  shall  have  been  actually  as- 
sessed  and  paid  within  twelve  months  next 
before  the  date  prescribed  by  law  for  com- 
mencing the  assessment."  P.  L.  1866,p  1079, 
16.  This  act  continued  on  the  statute  book 
until  the  revision  of  1903,  which  exempts 
"the  personal  property  owned  by  citizens  or 
corporations  of  this  state  situate  and  being 
out  of  the  state  upon  which  taxes  shall  have 
been  actually  assessed  and  paid  within  twelve 
months."  Tbere  are  some  changes  In  ver- 
biage made  by  the  act  of  1903.  In  the  second 
section  it  provides  for  taxation  of  "all  prop- 
oty  real  and  personal  within  the  Jurisdic- 
tion of  this  state  not  expressly  exempted  by 
this  act  or  excluded  from  its  operation."  The 
act  of  1866  exempted  from  taxation  '^ocks 
snd  other  personal  estate."  The  act  of  1903 
exempts  the  "personal  property,"  and  the 
question  arises  whether  these  verbal  altera 
atlons  worked  a  change  in  the  law.  The  act 
of  1903  is  a  revision.  The  act  of  1806  had 
been  construed  by  the  courts,  and  bad  been 
acted  upon  by  the  bar  and  the  tax  offlolals  as 
exempting  the  stock  in  foreign  corporations, 
owned  by  residents  of  this  state,  when  the 
corporations  bad  paid  taxes  on  their  property 
in  their  own  states.  Smith  t.  Ramsey,  54 
N.  J.  IiAW,  546,  24  Atl.  445;  De  Baun  v. 
Smith.  55  N.  J.  Law.  110,  25  Atl.  277.  It  is 
perfectly  well  settled  in  this  state  that  a 
dear  intention  to  change  the  existing  system 
of  law  must  be  manifested  when  a  revision 
and  re-enactment  of  the  body  of  statutory 
law  takes  place.  State  v.  Anderson,  40  N. 
3.  Law,  226.  In  the  case  in  hand  the  exempt- 
ing section  contains  the  exact  words  of  the 
previous  statute,  save  that  the  words  "per- 
sonal property"  are  substituted  for  the  words 
"stocks  and  other  personal  estate"  in  the 
older  act  They  are  equivalent,  for  person- 
al property  embraces  stocks  and  other  per- 
sonal estate. 

It  is  agreed  in  this  case  that  the  foreign 
corporations,  the  Btocks  of  which  the  defend- 
ant holds,  paid  taxes  which  bad  been  assess- 
ed upon  tbeir  real  and  personal  property  in 
their  respective  states  within  12  months  be- 
fore May  20,  1906.  Is  the  payment  of  taxes 
upon  the  property  of  the  corporations  a  pay- 


ment upon  the  stock  to  bring  such  stocka 
within  the  exemption  provided  for  In  the 
act  of  1903?  A  tax  levied  np<Mi  the  stodc  of 
a  corporation,  and  a  tax  assessed  against  the 
property  thereof,  was  held  In  State  v.  Branin, 
23  N.  J.  Law,  600,  to  be  a  tax  levied  twice  up- 
on the  same  thing,  for  "the  stock  is  the  rep- 
resentative of  the  property,  the  certificate  of 
stock  being  only  evidence  of  title  to  the  prop- 
erty, and  worthless  except  as  such  evidence; 
and  a  tax  upon  the  stock  is  in  fact  a  tax  up- 
on the  property  it  represents."  This  deliv- 
erance was  made  before  the  enactment  of  the 
tax  act  of  1866,  and  the  Legislature  passed 
that  act  having  in  view  the  adjudication  - 
of  the  Supreme  Court  upon  that  subject;  so 
that,  when  it  enacted  that  stock  df  foreign  - 
corporations  should  be  exempt  from  taxation, 
"upon  which  taxes  shall  have  been  actually 
assessed  and  paid,"  it  must  be  held  to  have 
meant  taxes  paid  upon  the  property  which 
the  stock  represented.  Our  later  cases  (Smith 
V.  Bamsay,  54  N.  J.  Law,  546,  24  Atl.  446, 
and  De  Baun  v.  Smith,  65  M.  J.  Law,  110,  26 
Atl.  277),  have  so  held. 

It  Is  objected,  however,  that  we  are  not 
at  liberty  to  imply  an  exemption  in  constru- 
ing the  act  of  1903,  because  of  the  words  in- 
troduced into  the  revision,  making  all  prop- 
erty taxable  "not  expressly  exempted  by  this 
act  or  excluded  from  its  operation,"  and  that 
the  revision  did  change  the  law.  This  lan- 
guage, however.  Is  deemed  to  be  the  fair 
equivalent  of  the  act  of  1866,  which  provided 
for  the  taxation  of  "all  real  and  personal  es- 
tate," and  defined  that  the  term  "personal 
estate"  should  be  construed  to  Include  "stocks 
in  corporations  whether  said  personal  estate 
be  within  or  without  this  state."  The  revi- 
sion in  the  special  exempting  sections  has 
simply  substituted  the  words  "personal  prop- 
erty" for  the  words  "stocks  and  other  per- 
sonal estate."  The  wording  of  the  remain- 
der of  the  section  in  each  of  the  acts  is  Iden- 
tical. The  language  in  each  act  Is  peculiar- 
ly applicable  to  stocks  in  foreign  corpora- 
tions. ,  The  later  act,  being  a  revision,  natu- 
rally is  more  concise,  but  condensation,  ac- 
complished by  the  use  of  a  single  phrase  le- 
gally and  naturally  embracing  several  pre- 
viously specially  enumerated  objects,  cannot 
be  said  clearly  to  specify  an  intention  to- 
change  a  pre-existing  system.  The  added 
words,  In  section  2  of  the  revision,  "or  ex- 
cluded from  its  operation"  must  also  be  dealt 
with.  They  cannot  apply  to  railroads  and 
canals,  for  these  are  among  the  siieclal  ex-. 
emptlons.  May  they  not  be  reasonably  con- 
strued to  apply  to  property  before  the  revi- 
sion excluded  by  construction  from  the  for- 
mer act?  Whether  this  view  be  tenable  or 
not,  the  words  must  be  given  some  effect,  and 
show  an  Intention  that  exemption  in  express 
words  of  enumeration  was  not  intended  by 
tbe  revisers  in  all  cases  to  be  necessary  in 
order  to  exclude  property  from  tbe  opera- 
tion of  the  act. 

In  Jersey  City  Gaslight  Co.  t.  Jersey  City, 
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46  N.  X  Law,  184,  It  was  Bald,  ooncerning 
exemptloDB  of  a  similar  cbaracter:  "Thorigb 
the  proTlsion  of  the  act  of  1866  that  the 
stockholders  shall  not  be  taxed  for  the  stock 
has  beeu  characterized  as  an  exemption,  It  Is 
not  such  In  any  sense.  It  is  merely  a  dec- 
laration of  the  intention  of  the  Legislature 
that  the  property  of  the  corporation,  being 
taxable  in  the  hands  of  the  company,  shall 
not  be  again  taxable  In  the  hands  of  the 
stockholders.  A  provision  so  manifestly  just 
will  not  be  held  to  be  repealed,  nnless  the  in- 
tention to  repeal  it  Is  clearly  apparent,"  It 
seems  clear  that  before  the. revision  of  1903 
a  public  policy,  as  indicated  by  the  above 
quotation,  obtained  in  this  state;  and,  as 
was  said  by  the  Supreme  Court  In  this  case : 
"Our  Legislature  evidently  thought  it  unjust 
that  the  property  of  the  corporation  should 
be  taxed,  and  the  certificates  of  stock  repre- 
senting the  shares  of  the  Individual  stock- 
holders therein  should  be  taxed  also."  The 
revision  of  1903  was  enacted  with  this  pol- 
icy, against  what,  in  effect,  is  an  unjust  dou- 
ble taxation,  definitely  settled  by  the  deci- 
sions of  our  courts.  Stocks  of  foreign  cor- 
porations owned  here,  and  admittedly  per- 
sonal property  within  the  Jurisdiction  of  this 
state,  uimn  the  property  of  which  located  In 
foreign  states  taxes  have  been  paid  within 
the  time  prescribed  by  the  act,  are  exempted 
from  taxation  under  section  8,  subd.  1,  of 
the  General  Tax  Act  of  1903.  The  Judgment 
of  the  Supreme  Court,  therefore,  so  far  as 
the  writ  of  error  prosecuted  by  the  dty  is 
concerned,  must  be  affirmed. 

The  Insurance  Company  seeks  to  reverse 
the  Judgment  on  the  ground  that  it  has  been 
taxed  upon  Its  reinsurance  reserve  fund.  The 
Supreme  Court  held:  "There  Is  nothing  to 
show  that  the  reinsurance  reserve  was  in- 
vested in  taxable  securities,  •  •  •  and  It 
*  '  *  must  be  assumed,  in  the  absence  of 
evidence  to  the  contrary,  that  it  •  •  • 
was  actually  Invested  in  the  other  securities 
which  were  deducted  and  not  assessed."  If 
from  the  gross  assets  of  the  company,  |663,- 
760.81,  we  deduct  the  reserve  (treating  it  as  a 
liability),  $246,903.05,  the  balance,  $406,857.76, 
would  be  the  capital  and  accumulated  sur- 
plus for  the  purposes  of  taxation  before  any 
exemption. 

The  exemptions  actually  allowed  were: 

Bonds $307,015 

Real  estate  mtgs 67.4.°)0 

Stocks  of  foreign  cori» 183,921 

Total   exemptions $559,286 

It  will  thus  be  seen  that  the  exemptions 
would  exceed  the  capital  and  surplus  by 
more  than  $150,000.  It  Is  manifest  that  near- 
ly two-thirds  of  the  reserve  fund  were  actual- 
ly invested  In  exempt  securities.  The  com- 
pany, virhlch  is  possessed  of  knowledge  as  to 
what  securities  have  been  set  aside  to  repre- 
sent this  fund,  has  refrained  from  disclosing 
whether  the  other  one-third  of  the  exempt 
securities  has  not  been  so  appropriated,  and 
has  preserved  silence  in  that  regard;    and 


so  it  Is  not  certain  that  this  fund  is  not  com- 
posed entirely  of  nontaxable  securities. 

Passing,  however,  to  the  merits  of  the  com- 
pany's  contention,  it  is  perceived  that  the 
eighteenth  section  of  the  act  of  1903  provides 
that:  "Every  fire  Insurance  company  •  •  • 
shall  be  assessed  •  *  •  upon  the  full 
amount  of  Its  capital  stock  paid  in  and  ac- 
cumulated surplus;  the  real  estate  belonglns 
to  every  such  corporation,  however,  aball  be 
taxed  in  the  taxing  district  where  said  real 
estate  is  situate,  and  the  amount  of  assess- 
ment upon  such^real  estate  shall  be  deducted 
from  the  amount  of  any  assessment  made 
upon  the  capital  stock  and  accumulated  sur- 
plus." Tax  Act  1903,  8  18.  The  case  shows 
that  the  reinsurance  reserve  is  a  fund  com- 
posed of  the  portions  of  the  gross  premiums 
of  policies  in  force  which  have  not  been 
earned  by  the  company.  It  is  Insisted  that 
its  maintenance  is  made  obligatory  by  the 
flfty-fllxth  section  of  the  Insnrance  law  of 
April  8, 1802  (P.  L.  p.  407),  by  providing  that; 
when  the  insurance  department  finds  that  the 
assets  of  a  stock  insurance  company,  "after 
charging  It  with  an  amount  requisite  for  the 
reinsurance  of  all  its  outstanding  risks  and 
with  Its  other  liabilities,  including  capital 
stock,  up  to  the  minimum  amount  required  by 
this  act,  amount  to  less  than  such  minimum 
amount  of  capital  stock,"  such  company  may 
be  enjoined  and  a  receiver  appointed.  For 
the  purposes  of  this  case  It  may  be  assumed 
that  this  statute  has  the  effect  claimed  for  It 
The  principal. purpose  of  the  fund  is  to  en- 
able a  company  to  rid  Itsdf  of  liability  for 
further  possible  claims  in  the  event  that  con- 
tinued excessive  losses  may  threaten  to  wipe 
out  its  surplus  accumulations  and  Impair  Its 
capital  below  the  statutory  minimum,  or  to 
an  extent  that  might  endanger  the  security 
of  the."nnburned"  policy  holders ;  the  capital 
and  surplus  being  the  only  funds  out  of 
which  losses  can  be  met  In  such  a  case  the 
company,  by  paying  back  to  the  holders  of 
policies  unearned  portions  of  their  premiums 
for  the  unexpired  terms  of  the  policies,  or  by 
paying  the  same  over  to  another  company 
for  assuming  the  risks,  would  be  relieved  of 
its  obligations  under  its  contracts  of  insur- 
ance. This  description  is  more  applicable  to 
an  asset  of  the  company  set  apart  on  its 
books  to  an  amount  equal  to  the  cancellatlcm 
value  of  its  policies  than  it  is  to  define  a 
liability  or  debt  The  fund  Is  in  the  posses- 
sion and  control  of  the  company,  is  invested 
by  it  in  interest-bearing  securities,  and  the 
profits  yielded  are  substantial,  and  inure  to 
the  corporation.  It  seems  not  to  be  held  on 
any  trust,  nor  is  it  chargeable  with  any  lia- 
bility, other  than  that  with  which  the  capital 
and  surplus  are  charged.  It  Is  a  part  of  the 
surplus  reserved  from  dividends.  It  may 
never  be  called  upon  to  provide  for  the  rein- 
surance of  the  company's  risks  or  pay  losses. 

To  ascertain  the  capital  and  accumulated 
surplus  it  is  necessary  to  find  the  true  value 
of  the  gross  assets,  and  from  such  value  de- 
duct the  debts  and  liabilities.    The  remalnd- 
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er  win  be  the  vaJoe  of  the -capital  and  of  the 
Borplua,  If  any.  The  question  arises,  then, 
should  the  reserve  fund  be  counted  as  a  Ua> 
blllty?  In  the  case  of  People's  Fire  Ins.  Co. 
V.  Parker,  Receiver,  34  N.  J.  Law,  479,  af- 
firmed 35  N.  J.  Law,.S75,  tt  was  held  by  this 
court  that  the  term  "accumulated  surplus," 
In  its  application  to  stock  companies.  Is  well 
understood  to  refer  to  the  fund  they  have  In 
excess  of  their  capital  and  Uabilttles,  and 
that  the  word  "liabilities"  there  used  means 
fixed  Uabllltiea,  not  contingent,  dtlng  State 
T.  Utter,  84  N,  J.  Law,  493.  An  assessment, 
levied  against  the  unearned  premiums  as  a 
part  of  the  accumulated  surplus  of  the  com- 
pany, was  in  that  case  affirmed.  The  Uablll- 
tiea and  losses  upon  policies  Issued  and  unex- 
pired is  not  a  fixed  and  definite  liability,  but 
merely  contingent,  and  as  such  it  should 
not  be  deducted  from  the  gross  assets  In  or- 
der to  ascertain  the  capital  stock  and  ac- 
cumulated surplus.  The  company  seeks  to 
distinguish  the  facts  in  the  present  case  from 
those  in  that  above  cited,  by  insisting  that 
by  the  laws  now  In  force  the  company  is 
compelled  to  maintain  this  fund,  while  when 
the  above  case  of  People's  Fire  Ins.  Co.  v. 
Parker,  Receiver,  was  decided,  the  setting 
aside  of  the  fund  was  a  mere  voluntary  act 
on  the  part  of  the  company,  and  that  what 
was  once  a  mere  fund  from  which  to  return 
a  portion  of  the  premium  to  an  insurer  has 
DOW  become  a  fixed  and  definite  fund,  requir- 
ed to  l)e  set  aside  and  put  beyond  the  control 
of  every  company  by  the  commissioner  of 
insTinince.  It  Is  not  perceived  how  the  com- 
pulsory maintenance  of  this  fund  alters  Its 
character.  Capital  stock  must  be  kept  In- 
tact and  is  also  liable  for  the  debts  of  the 
company.  Assuming  that  its  maintenance  is 
prescribed  by  law,  the  liabilities  to  losses  up- 
on policies  ls.<<ued  and  unexpired,  for  which 
It  is  net  aside,  are  not  by  that  fact  changed 
or  made  dlGTerent  from  those  described  In  the 
Pe<^le'8  Fire  Insurance  Case.  The  status  of 
tliese  liabilities  as  to  whether  they  were  con- 
tingent or  fixed  was  the  point  considered  In 
tliat  case  as  determining  the  exemption  or 
taxation  of  the  fund.  See  Kentim  Ins.  Co.  T. 
City  of  Covington,  86  Ky.  213,  6  S.  W.  461. 
Under  the  authority  of  People's  Fire  Ins. 
Ca  V.  Parker,  Receiver,  therefore,  the  Judg- 
moit  of  the  Supreme  Court  upon  the  writ  of 
error  sued  out  by  the  company  must  likewise 
be  afllrmed. 

(n  N.  J.  U  7S) 

MAYOR,  ErrO.,  OF  JERSEY  CITY  T. 

NORTH  JERSEY  ST.  RT.  CO. 

(Snpreme  Court  of  New  Jersey.    July  16,  1909.) 

1.  Release  (S  fi5*)  —  Exeoutioit  —  Paxsaxp- 

II0N8. 

A  release  may  in  a  proper  case  be  presumed 
fram  lapse  of  time,  provided  the  person  presum- 
ed to  have  executed  it  bad  authority  to  do  so. 
I  Ed.  Note.— For  other  cases,  see  Release,  Dec. 
g.  i  m.»] 


a 


Z  Rkleask  ({  60*)'--EzKOUTioii— .Pbcbuhp- 

TIONS. 

It  will  not  l>e  ptesTimed  from  .larme  of.  time 

that  a  municipal  corporation  executpd  a  rflpase, 

unless  authority  to  execute  a  leieaM  is  shown. 

[Ed.  Note.— For  other  cases,  see  Release,  Dee. 

Dig.  {  65.*] 

3.  Release  (|  12*)— VoLimTAaT  Release. 

A  release  may  be  without  consideration. 
[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  f  18;  Dec.  Dig.  1 12.*] 

4.  Municipal  Corpokatiohs  (|  871*)— Aid  to 
Private  Cobpobatioks  —  Constitdtionai, 

PBOBIBrnOR. 

Under  Const  art.  1,  f|  19,  20,  aa  amended 
In  1875,  providing  that  no  donation  shall  be 
made  by  the  state  or  any  municipality  to  a  cor- 
poration, etc,  the  Legislature  may  not  authorize 
manicipal  aid  to  private  corporations,  whether 
such  aid  Is  a  direct  pecuniaijr  aid  or  by  means 
of  a  release  from  a  pecuniary  burden. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1817;    Dec.  Dig.  | 

5.  MuRioiPAi.  Cosporations  (|  967*)— Taxa- 
noiT  ExEirpnoRS— Leoislativb  Adtrobitt. 

A  municiimlity  cannot  exempt  persona  or 
property  from  taxation  nor  give  up  any  sontoa 
of  revenue  without  legiaiative  authority. 

[Ed.  Note.— For  other  cases,  see  Munlolpal 
Corporations,  Cent  Dig.  |  2U«i3:    Dec.  Dig.  | 

WJT.   J 

6.  Municipal  Cobpobatioits  (J  950*)— Livr 
or  Taxes— Statutory  Authority. 

A  municipal  corporation  can  levy  no  taxes, 
unless  the  power  is  plainly  and  unrniptaltably 
conferred,  and  the  statutory  mode  must  be  pur- 
sued. 

[Ed.  Note.— For  other  caRps,  see  Municipal 
Corporations,  Cent  Dig.  |  2010;  Dee.  Dig.  | 
ft)6.*] 

7.  Licenses  (|  32*)— Street  Rath«oad8— Li- 
cense Fees— Failubb  to  Collec-t— Rftbct. 

The  failure  of  the  ofiicers  of  a  city  to  assert 
a  claim  SKainst  a  street  railwny  company  for  li- 
cense fees  due  under  an  ordinnnre  frranting  to 
it  the  right  to  conatmct  and  operate  its  road 
does  not  bar  the  claim  for  such  feea  until  limita- 
tions have  run. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec  Dig.  i  32.*]  ^^ 

8.  Street  Railboads  (|  49*)  —  Lbabes  —  In- 
cense Fees. 

A  street  railway  company  operating  a 
street  railroad  as  leasee,  as  authorized  by  the 
traction  act  of  1893,  section  16  (P.  L.  p.  314)  of 
which  provides  that  all  debts,  liabilities,  and 
duties  of  the  lessor  shall  attach  to  the  leuHee,  is 
liable  to  pay  license  fees  which  are  a  liability 
against  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Street  Rail> 
roads,  Dec  Dig.  {  49.*] 

9.  Stbeet  RAiLBOAoa  (|  69*)— LiCKNSB  Fen. 

An  ordinance  granting  to  a  street  railway 
company  the  right  to  coastniot  and  operate  a 
street  railroad  through  the  ntreets  of  a  city,  on 
condition  that  it  pays  the  city  annually  a  li- 
cense fee  of  $10  for  each  car,  requires  the  pay- 
ment of  $10  for  each  car,  regardless  of  the 
route  over  which  it  runs. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Usee  Dig.  I  C9.*] 

Action  by  the  Mayor  and  Aldermen  of 
Jersey  City  against  the  North  Jersey  Street 
Railway  Company.    Judgment  for  plaintiff. 


•for  othar  eama  m«  same  topis  and  uctloa  MUMBSR  ia  Deo.  *  Am.  Digs.  U«7  to  date,  *  R«part«r  ladezw 
73A.-39 
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James  J.  Mnrphy  and  Harry  Lane,  for 
plaintiff.  Frank  Bergen,  William  D.  Ed- 
wards, and  Sherrerd  Depue,  for  defendant 

SWATZE,  J.  This  la  the  same  case  that 
has  previously  been  before  the  court  on  de- 
murrer. 70  N.  J.  Law,  360,  67  Atl.  445 ;  71 
N.  J.  Law.  867,  59  Atl.  15;  72  N.  J.  Law,  383, 
61  Atl.  95.  The  pleas  not  already  disposed 
of  are  two:  (1)  Nil  debet;  (2)  release.  The 
Issues  Joined  on  these  pleas  were  originally 
tried  before  Justice  Fort  and  hare  been  ar- 
gued before  me  on  the  evidence  then  taken. ' 

The  plea  of  release  Is  thought  to  be  sustain- 
ed by  proof  that  no  license  fees  have  been  ex- 
acted or  collected  by  the  city  since  1867,  and 
the  failure  to  rebut  any  presumption-  arising 
therefrom.  The  defendant  relies  on  the  lan- 
guage of  Mr.  Justice  Dixon  In  70  N.  J.  Law, 
363,  364.  Justice  Dixon  undoubtedly  there 
suggested  that  a  release  might  be  presumed 
If  there  were  no  circumstances  to  rebut  the 
presumption;  but  he  was  then  dealing  only 
with  the  question  of  pleading.  What  he  ac- 
tually decided  was  that  a  release  would  not 
be  presumed  on  demurrer  merely  because  the 
declaration  showed  that  no  license  fees  had 
been  paid  since  1868.  A  release,  he  held, 
must  be  specially  pleaded.  He  was  not  call- 
ed upon  to  consider  what  proof  would  be  re- 
quired to  establish  a  release.  In  a  proper 
case  a  release  may  be  presumed  from  lapse 
of  time.  Such  a  case  was  Given  v.  Wright, 
117  U.  8.  648,  6  Sup.  Ct  907,  29  L.  Ed.  1021. 
But  in  order  that  a  release  may  be  presumed 
It  is  essential  that  the  party  who  Is  presum- 
ed to  have  executed  the  release  should  have 
authority  to  do  so.  When  that  party  Is  an 
Individual,  as  in  the  cases  cited,  no  difficulty 
arises.  An  individual  of  full  age  may  exe- 
cute a  release,  as  well  as  make  a  contract; 
but  when  the  party  is  a  municipal  corpora- 
tion, as  in  the  present  case,  the  authority  to 
execute  a  release  must  appear  before  the 
execution  can  be  presumed.  Justice  Pitney 
hinted  at  this  difficulty  in  the  opinion  re- 
ported in  72  N.  J.  Law,  892,  61  Ati.  95.  To 
my  mind  it  is  insuperable.  The  plea  fails 
to  aver  any  consideration  for  the  release, 
and,  since  a  valid  release  may  be  executed 
without  any  consideration.  It  is  not  necessary 
to  assume  that  there  was  any.  A  release  may 
well  be  voluntary.  The  exact  question  then 
may  be  thus  stated:  Is  it  competent  for  a 
municipality  without  express  legislative  au- 
thority to  give  away  to  a  private  corpora- 
tion a  portion  of  the  city's  revenues,  not 
merely  revenues  then  due^  but  revenues  to 
accrue  in  the  future  for  years  thereafter. 
To  state  this  question  is  to  answer  it.  The 
doubt  has  never  been  whether  such  an  act 
required  express  legislative  authority,  but 
whether  It  was  even  within  the  power  of  the 
Legislature  to  authorize  such  a  donation. 
Since  the  decision  in  Loan  Association  v.  To- 
peka,  20  Wall.  655,  22  L.  Ed.  455,  it  has  been 
thought  beyond  the  power  of  the  Legislature 
Itself  to  authorize  municipal  aid  to  private 


corporations,  and  certainly  suCh  aid  has 
been  Impossible  since  the  amendments  to  our 
Constitution  In  1875.  Article  1,  U  19,  20.  I 
cannot  distinguish  in  principle  between  di- 
rect pecuniary  aid,  and  aid  by  means  of  a 
release  from  a  pecuniary  burden.  I  am 
equally  unable  to  distinguish  between  a  re- 
lease of  the  city's  claim  to  revenue  from  li- 
cense fees,  and  Its  claim  to  revenue  from  tax- 
ation. A  municipality  cannot  exempt  per- 
sons or  property  from  taxation  without  leg- 
islative authority.  Cooley  on  Taxation  (2d 
Ed.)  200,  201;  12  Am.  &  Eng.  Ency.  (2d  Ed.) 
283,  note  2.  That  Is  the  necessary  result  of 
the  principle  that  a  municipal  corporation 
can  levy  no  taxes  unless  the  power  be  plain- 
ly and  unmistakably  conferred  (Dillon,  f 
763),  and  the  statutory  mode  must  be  pur- 
sued (Dillon,  I  769).  So  strictly  have  our 
courts  construed  this  power  of  exemption 
that  we  have  held  that  the  statutory  author- 
ity to  a  municipality  to  Issue  bonds  exempt 
from  taxation  was  abrogated  by  our  constitu- 
tional amendment  of  1875.  Merchants'  Ins. 
Co.  V.  Newark,  54  N.  J.  Law,  138,  141,  142, 
23  Atl.  305.  The  reason  that  municipal  cor- 
porations cannot  without  express  authority 
exempt  property  from  taxation  Is  that  the 
effect  of  such  exemption  is  to  increase  the 
burden  upon  those  who  are  not  so  favored. 
The  same  effect  follows  where  the  municipal- 
ity gives  up  any  source  of  revenue,  and  the 
same  xeasonlng  is  applicable.  I  am  not  point- 
ed to  any  statutory  authority  which  permit- 
ted Jersey  City  to  release  the  defendant  from 
the  payment  of  these  license  fees,  and,  in  the 
absence  of  such  power,  a  release  is  not  to  be 
presumed. 

A  somewhat  similar  case  relating  to  taxes 
Is  Wells  V.  Savannah,  181  U.  S.  531,  21  Sup. 
Ct.  607,  46  L.  Ed.  986,  where  the  city  leased 
certain  lots  on  ground  rents,  and  did  not 
tax  them  for  nearly  a  century.  The  court 
said:  "We  are  unable  to  see  that  any  con- 
tract of  exemption  has  been  proved.  The 
payment  of  taxes  on  account  of  property  oth- 
erwise liable  to  taxation  can  only  be  avoided 
by  clear  proof  of  a  valid  contract  of  exemp- 
tion from  such  payment,  and  the  vqlidlty  of 
such  contract  presupposes  a  good  considera- 
tion therefor.  If  the  property  be  in  its  nature 
taxable,  the  contract  exempting  It  from  taxa- 
tion must,  as  we  have  said,  be  clearly  proved. 
It  will  not  be  Inferred  from  facts  which  do 
not  lead  Irresistibly  and  necessarily  to  the 
existence  of  the  contract"  "The  different 
annual  ordinances  for  taxation  passed  by  the 
common  council,  exempting  from  taxation 
thereunder  the  leased  lots,  were  but  exemp- 
tions for  the  year  In  which  the  ordinance  was 
passed,  and  there  can  be  no  plausible  claim 
urged  that  they,  one  or  all,  constituted  any 
contract  for  exemption  beyond  the  time  of 
each  specific  ordinance." 

The  same  reasoning  is  applicable  here. 
The  failure  to  exact  the  license  fees  does  not 
lead  irresistibly  to  the  conclusion  that  there 
was  a  release.    The  more  natural  inference 
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Is  that  the  financial  officers  failed  to  assert 
the  city's  claim;  but  eucb  failure  would  not 
bar  the  claim  until  the  statute  of  Ilmltatious 
had  run,  and  here  there  was  no  express  ex- 
emption or  release  as  In  Wells  ▼.  Savannah. 
That  case  was  subsequently  approved  In  Sa- 
vannah, etc.,  Railway  v.  Savannah,  198  TJ.  S. 
302,  25  Sup.  Ct  690,  49  L.  Ed.  1097,  and  in 
Metropolitan  St.  Ry.  Co.  v.  New  York,  199 
U.  a  1,  25  Sup.  Ct  705,  60  L.  Ed.  65.  One 
of  the  beadnotes  In  the  latter  case  is:  "The 
omission  of  the  Legislature  for  one  year, 
or  for  a  series  of  years,  to  tax  certain  class- 
es of  property,  otherwise  taxable,  does  not 
destroy  the  power  of  the  state  to  subject 
them  to  taxation  when  It  sees  fit  to  do  so." 
The  decision  goes  upon  the  ground  that  the 
taxing  power  Is  of  vital  importance ;  but  the 
same  arguments  which  prevented  the  courts 
from  presuming  an  exemption  from  taxa- 
tion prevent  me  from  presuming  a  release 
of  one  source  of  the  public  revenue.  I  there- 
fore decline  to  find  as  requested  In  requests 
No.  land  No.  2. 

It  is  further  urged  by  the  defendants  that 
they  are  no  longer  operating  under  the  fran- 
chises of  the  Jersey  City  &  Bergen  Railway, 
which  were  assumed  by  the  Court  of  Errors 
and  Appeals  to  have  expired  with  the  charter 
of  that  company  In  1884.  Jersey  City  v. 
North  Jersey  St  Ry.  Co.,  74  N.  3.  Law,  774, 
67  Atl.  113.  The  argument  is  that  it  is 
settled  by  the  case  cited  that  the  source 
of  the  defendant's  franchise  is  the  act  of 
1893,  known  as  the  "Traction  Act"  (P;  L.  p. 
302),  and  hence  there  can  be  no  liability  to 
pay  tbe  license  fees'  which  were  to  be  paid 
in  consideration  of  the  expired  franchise  of 
the  Jersey  City  &  Bergen  Railroad.  The  ar- 
gument overlooks  the  fact  that  sometbing 
more  was  necessary  to  give  tbe  defendants 
their  present  franchise  than  the  mere  en- 
actment of  the  act  of  1893.  That  act  itself 
required  the  Consolidated  Traction  Company, 
as  a  condition  precedent,  to  secnre  the  con- 
sent of  the  owners  of  tbe  then  existing  street 
railway.  This  consent  was  as  necessary  as 
tbe  certificate  of  Incorporation  itself,  and 
it  was  granted,  as  it  necessarily  must  have 
been,  upon  the  terms  set  forth  in  section  16 
of  the  act  Among  those  terms  was  tbe 
provision  that  all  debts,  liabilities,  and  duties 
of  the  lessor  company  should  attach  to  tbe 
lessee,  and  be  enforced  against  and  enjoyed 
by  the  latter  to  tbe  same  extent  and  in  the 
same  manner  as  they  were  enforceable 
against  or  enjoyed  by  the  lessor.  At  tbe  date 
of  tliat  lease,  the  Jersey  City  &  Bergen  Com- 
pany was  enjoying  the  same  franchise  that  It 
had  exercised  prior  to  the  expiration  of  its 
original  charter.  As  the  Court  of  Errors 
and  Appeals  said  in  74  N.  J.  Law,  780,  67 
Atl.  113,  the  city  authorities  treated  tbe  rail- 
way as  a  street  railway  legally  existing  with 
the  city's  consent  Since  the  liability  of  the 
Jersey  City  &  Bergen  Company  to  pay  these 


license  fees  was  a  matter  of  contract,  and 
was  a  payment  for  tbe  right  to  run  Its  cars, 
I  think  It  Is  an  Irresistible  inference  that  by 
continuing  to  exercise  the  franchise  and  to 
run  Its  cars  the  company  impliedly  promised 
to  pay  the  fees.  That  obligation  was  an  ex- 
isting liability  at  tbe  time  of  tbe  lease, 
which  under  the  provisions  of  section  16  be- 
came a  liability  of  tbe  lessee.  Consequently 
I  find  for  tbe  plaintiff  and  against  the  de- 
fendant that  the  defendant  owes  the  plaintifF. 

The  amount  is  to  be  ascertained.  The 
plaintiflf  claims  $10  for  each  car  for  each  sec- 
tion of  track  authorized  by  a  separate  ordi- 
nance. This  I  think  erroneous.  The  true 
meaning  is  that  |10  shall  be  paid  for  each 
car,  regardless  of  the  route  over  which  it 
runs.  Tbe  argument  of  the  defendant  seems 
to  me  unanswerable  that  otherwise  the  de- 
fendant could  lessen  the  amount  of  the  pay- 
ment by  running  fewer  cars  over  each  section, 
and  yet  make  as  many  trips,  since  tbe  several 
sections  would  be  shorter.  Obviously  this 
would  be  to  the  public  detriment,  and  a  con- 
struction ought  not  to  be  adopted  which 
would  hold  out  so  great  a  pecuniary  induce- 
ment to  poorer  service.  It  certainly  could 
not  have  t>een  the  intention  to  treat  each 
separate  section  of  track  as  a  separate  rail- 
way. 

The  amount  of  the  debt,  upon  the  principles 
I  have  adopted,  is  a  mere  matter  of  calcula- 
tion. If  counsel  cannot  agree,  I  will  settle 
it  upon  notice.  The  plaintiif  is  entitled  to 
Judgment  for  the  amount  when  ascertained. 
I  will  afford  counsel  an  opportunity  to  have 
exceptions  taken  and  sealed  to  my  rulings. 

(SO  R.  I.  m) 

ROBINSON  V.  MORRIS  &  CO. 

(Supreme    Court    of   Rhode    Island.      July    7, 
1909.) 

1.  Damages  (|  132*)— Bxcksbivb  .Daiuoe»— 
Injubies  to  Pebsok. 

A  recovery  of  $3,230  for  personal  injuries 
Is  not  excessive,  where  plaintiff's  left  side  wag 
injured,  the  bones  of  his  head  and  face  broken, 
one  ear  nearly  torn  oS,  an  arm  and  shoulder 
injured,  and  his  nervous  system  shocked ;  some 
of  his  injuries  being  permanent  and  disfiguring. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  372-385;    Dec.  Dig.  §  132.»] 

2.  Evidence  (§  123*)— Res  Gebt^— Pabt  of 
Same  Tbansaction. 

In  an  action  for  personal  injuries  by  the 
running  away  of  defendant's  team  and  the 
striking  of  plaintiff  by  the  defendant's  wagon, 
evidence  to  show  which  way  tbe  horses  went 
immediately  after  the  accident  is  admissible  as 
part  of  the  res  geatee. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  351-368;    Dec  Dig.  {  123.*] 

3.  MUNICIPAI,    COBFOBATIONS    (S    706*)  —  USE 

OF  Streets— Liability  fob  Injubies  fboic 

Negligent  Use— Evidence. 

Plaintiff,  while  standing  on  a  street,  was 
struck  by  a  wagon  belonging  to  defendant 
which  was  hitched  to  a  runaway  team.  In  an 
action  for  the  resulting  injuries  a  witness  tes- 
tified that  be  saw  defendant's  team  running 
away,  that  the  wagon  began  to  swing,  and  that 
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h«  saw  tbe  wagon  strike  plaintiff;  that  It  was 
then  going  in  a  zigzag  direction  south,  that  the 
horses  were  going  about  12  miles  an  hour,  and 
that  witness  went  out  and  picked  up  plaintitt', 
but  did  not  follow  the  wagon.  Held,  that  the 
evidence  was  not  inadmissible,  as  relating  to  a 
time  after  the  accident. 

[£d.    Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  706.*] 

4.  MnNioiPAi,  CoBPOBATiOHS  ({  706*)— UsE  or 

StBEETB   —   LlABIUTT     JTOB     INJUBIES     FBOU 

Neoliobnt   Usk— Aciiomb  — Aduibsibiutt 

or   illVlUENCE. 

In  an  action  against  tbe  owner  of  a  team 
for  injuries  caused  oj  their  running  away  in  a 
public  street  and  swinging  the  wagon  against 
plaintiff,  evidence  that  alter  the  accident  the 
witness  saw  the  driver  take  a  weight  out  of  the 
wagon  and  put  it  on  one  of  the  horses  was  ad- 
missible as  showing  that  the  weight  and  bitch 
rope  were  intact  and  capable  of  being  used  after 
the  accident ;  the  team  not  having  been  liitched 
before  the  accident. 

[Eld.   Note.— For  other  cases,   see   Mnntcipal 
Corporations,  Dec.  Dig.  {  706.*] 

9.  Witnesses  (f  248*)  —  Exahihatioit  —  Rs- 

SFONBIVENESS   09  ANSWEB. 

In  an  action  for  personal  injuries  caused 
by  the  running  away  of  defendant's  team  and 
the  striking  of  defendant's  wagon  against  plain- 
tiff, counsel  for  defendant,  iu  cross-examining 
one  of  plaintiff's  witnesses,  asked  what  plaintiff 
was  doing  at  the  time  of  the  accident.  Held, 
that  a  reply  that  "it  looked  to  me  as  though 
he  turned  north  to  go  back,  jumped  back  quick, 
and  this  wagon  *  •  •  struck  him  and  knock- 
ed him  down,  *  •  • "  is  responsive,  and  is 
not  open  to  the  objection  that  the  witness  did 
not  tell  him  what  he  saw,  but  how  it  looked. 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  H  801-«63 ;   D6c.  Dig.  i  248.*] 

6.  Municipal  CoBFOBAnoHa  (I  70C*)— Use 
or  Stbeeis— LiABiiaxY  fob  Injubies  fbou 
Neguoent  Use  —  Adiubsibiuit  or  IQvi- 

DBNCB. 

In  an  action  for  injuries  to  plaintiff  from 
being  struck  by  defendant's  wagon,  while  de- 
fendant's team  was  running  away  in  a  public 
street,  evidence  to  show  that  the  driver  had 
employed  a  person  to  hold  one  of  the  horses  of 
the  team  prior  to  the  time  of  the  accident  is 
admissible ;  the  team,  at  the  time  they  started 
to  run  away,  not  being  fastened. 

[Ed.   Note. — For  other   cases,   see   Mnnicipal 
Corporations,  Dec.  Dig.  f  706.*] 

7.  Afpeai,  and.  Ebbob  (I  1051*)— Habmlesb 
Bbbob— AouissiON  or  Bvidencb. 

Defendant's  team  was  left  by  its  driver  in 
a  public  street  without  being  hitched,  and  ran 
away,  and  plaintiff  was  injured  by  being  struck 
by  the  wagon  as  the  team  passed  bim.  Held, 
that  the  admission  in  evidence  of  ordinances  of 
the  city  forbidding  horses  to  be  left  unfastened 
in  any  street,  and  making  it  the  duty  of  every 
person  having  control  of  any  borse  attached 
to  any  vebicie  to  use  every  effort  to  prevent 
such  animal  or  vehicle  from  running  against 
any  person,  did  not  barm  defendant,  as  Gen. 
Laws  1896,  c.  74,  |  4,  provides  that  every  per- 
son having  charge  of  a  team  attached  to  any 
wheel  carriage,  who  shall  negligently  leave  the 
same  to  go  at  large  in  any  highway,  shall  be 
fined,  is  a  public  statute  of  which  the  court 
takes  judicial  cognizance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4160;    Dec  Dig.  i  1051.*] 

8.  Municipal  Cobpobatiors  (8  705*)  — Use 
or  Streets— Liability  fob  injubies  fbom 
Neqlioent  Use. 

It  is  negligence  for  the  driver  of  a  team 
hitched  to  a  wagon  to  leave  them  unfastened  in 
a  public  street  for  a  period  of  from  three  to 


five  minutes  in  the  busiest  iMrt  of  the  day, 
when  tlie  street  la  crowded,  knowing  that  one 
of  the  horses  waa  nervous  and  inclined  to  be 
frightened  at  automobiles. 

[Ed.  Note.— For  other  caaes,  see  Mnnicipal 
Corporations,  Cent.  Dig.  {  1515;  Dec.  Dig.  | 
70d;*    Highways,  Cent.   Dig.  ti  46O-460.] 

9.  Municipal  Cobpobations  ({  706*)  — Us* 
or  Stbeets— Liabilitt  roB  Injubies  fbom 
Neoliobnt  Use. 

Evidence,  ia  an  action  for  personal  in- 
juries from  being  struck  by  a  wagon  attached 
to  a  runaway  team  belonging  to  defendant  in  a 
public  street,  held  stlfiicient  to  take  the  case  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  I  700.*] 

10.  Municipal  Cobpobations  (i  705*)— Use 
of  Stbeets— Rights  or  Vehicles  and  Pe- 

DE8TBIAN8. 

Vehidea  do  not  have  tbe  right  of  way  over 

pedestrians  on  public  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  g  705.*] 

11.  Tbial  (S  260*)— Instbuotiohs  —  Repeti- 
tion. 

Where  the  conrt  has  correctly  charged  up- 
on an  issue,  a  reouest  for  special  instructions 
is  properly  refusea. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  651-659;    Dec.  Dig.  {  260.*] 

12.  Damaqbs  (i  158*)— Pleading— Issues. 

In  an  action  for  personal  injuries,  plain- 
tiff in  his  declaration  atated  that  his  jaw  was 
fractured,  and  after  setting  out  a  numtter  of 
other  injuries  stated  that  he  was  otherwise  seri- 
ously and  permanently  injured  internally,  and 
was  injured  and  permanently  disfigured  exter- 
nally, and  that  he  suffered  great  pain  and 
agony,  and  became  and  was  sick,  sore,  lame, 
and  disordered,  and  so  remained  for  a  long  time, 
to  wit,  from  thence  hitherto,  and  that  he  had 
been  incapacitated  from  performing  any  labor, 
and  for  a  long  time  to  come  he  would  continue 
to  suffer  further  great  pain,  and  would  be  fur^ 
ther  incapacitated  from  performing  any  Ial>or, 
and  that  he  had  been  and  was  greatly  and  per- 
manently injured  and  diaabled  by  reason  and  in 
consequence  of  the  premises.  Held,  that  the 
declaration  is  sufficient  to  cover  claims  for  ner- 
vous shock,  nervousness,  and  the  loosening  or 
disarranging  of  the  teeth. 

[Ed.  Note.— For  other  cases,  aee  Damages, 
Cent.  Dig.  H  441-446;    Dec  Dig.  {  158.*] 

13.  Damages  (§  210*)— Instbuctions. 

In  an  action  for  personal  injuries,  caused 
by  being  struck  by  defendant's  wagon  attached 
to  a  runaway  team  in  a  pnblie  street,  a  request 
to  charge  that  plaintiff  could  not  recover  for 
bronchitis  or  expenses  incident  thereto,  because 
be  had  not  alleged  the  same  in  his  declaration, 
was  properly  refused,  where  there  waa  nothing 
in  the  record  to  indicate  that  j>laintiff  was  see- 
ing damages  for  the  bronchitis,  and  the  fact 
that  he  had  that  disease  came  out  in  his  testi- 
mony only  as  a  part  of  his  physical  history 
since   the   accident. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  f  210.*] 

14.  Tbial  (|  252*)— Inbtbuctiors  or  Oodbt- 
ful  Points. 

A  requested  instruction  on  a  matter  of  fact 
which  is  involved  in  much  ol>scurity  is  correctly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  586-612;   Dec  Dig.  I  252.*] 

15.  Municipal  Cobpobations  (S  705*)— Usb 
of  Streets- I^iability  or  Injxtbieb  fbou 
Neguoent  Use. 

Under  Oen.  Laws  1896,  c  74,  }  4,  prodd- 
ing  that  every  person   having  charge   of  any 
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wbeel  fdiicle  of  asy  kind,  or  sled,  or  Bleigh, 
with  any  kind  of  team,  who  shall  negligently 
or  willfully  leave  the  same  to  go  at  Targe  in 
any  highway,  shall  be  fined  fS,  the  owner  of  a 
team  is  liable  for  damages  caused  by  leaving 
them  unfastened  in  a  public  street,  although  an 
ordinarily  prudent  man  under  the  same  circum- 
stances would  have  left  tbem  unfastened ;  and 
horses  left  in  a  highway  must  be  either  properly 
hitched,  properly  weighted,  or  there  most  be 
somebody  in  immediate  attendance  upon  them, 
so  near  to  them  that  they  can  control  their 
movements,  or  can  readily  reach  them  so  as  to 
secure  them  in  case  of  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1515;  Dec  Dig.  | 
705;*    Highways,  Cent.  Dig.  H  460-468.] 

Exceptions  from  Superior  Court,  Provi- 
dence  and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Judge. 

Action  by  Gel  F.  Boblnson  against.  Morris 
&  Ca  Verdict  for  plaintiff,  and  defendant 
alleges  exceptions.  Exceptions  overruled,  and 
ease  remitted  to  the  superior  court,  with  di- 
rection to  enter  Judgment  on  verdict 

John  W.  Hogan,  for  plaintiff.  Waterman, 
Curran  &  Hunt  (Lewis  A.  Waterman,  of 
counsel),  for  defendant 


DUBOIS,  C.  J.  This  Is  an  action  of  tres- 
pass on  the  case  for  negligence,  brought  by 
the  plaintiff  to  recover  damages  for  personal 
Injuries  which  he  received  in  coUlalou  with 
a  wagon  drawn  by  a  pair  of  runaway  horses 
belonging  to  the  defendant  company.  The 
accident  occurred  on  the  morning  of  the  24th 
day  of  April,  1905,  on  Canal  street,  in  the 
dty  of  Providence.  The  case  was  tried  be- 
fore a  Jury  in  the  superior  court,  and  re- 
sulted In  a  verdict  for  the  plaintiff,  wherein 
damages  were  assessed  In  the  sum  of  $3,250. 
The  defendant  filed  a  motion  for  a  new  trial 
In  the  superior  court,  which  was  denied  by 
the  Judge  who  presided  at  the  trial,  and  the 
case  is  now  before  this  court  upon  the  de- 
fendant's bill  of  exceptions,  containing  82 
grounds,  whereof  the  first  eight  relate  to  the 
mlinga  of  said  Judge  In  admitting  certain 
evidence  agrainst  the  objection  of  the  defend- 
ant The  ninth  ground  is  based  upon  the  re- 
fusal of  the  trial  Judge  to  direct  a  verdict 
for  tbe  defendant.  Fifteen  grounds,  viz., 
from  the  tenth  to  the  twenty-fourth,  both  in- 
clusive, relate  to  the  refusal  of  said  Justice 
to  charge  the  Jury  In  accordance  with  the  de- 
fendant's requests.  The  next  three  specify 
certain  alleged  errors  of  the  trial  Judge  In 
his  charge  to  the  Jury,  and  the  balance  have 
reference  to  the  decision  of  the  Judge  deny- 
ing said  defendant's  motion  for  a  new  trial. 

The  evidence  discloses  the  facts  that  on 
the  day  In  question  a  teamster,  In  the  em- 
ploy of  the  defendant  company,  left  their 
team  of  horses,  consisting  of  a  bay  horse,  of 
mature  years  and  good  habits,  and  a  young 
black  horse,  brought  to  Providence  from  the 
West  a  few  months  before,  which  was 
known  by  the  servants  and  agents  of  the  de- 
fendant company  to  be  nervous  and  shy  and 


Inclined  to  be  frightened  by   aotomobllea^ . 
harnessed  to  one  of  their  large,  uncovered,, 
and  empty  express  wagons,   unhitched  and^ 
unattended,  while  he  went  Into  the  place  of 
business  of  the  defendant,  where  he  Intended 
to  remain  but  a  few  moments.    It  appeared 
that  a  hitch  rope  and  weight  were  in  the : 
wagon.    During  the  absence  of  the  teamster . 
the  black  horse  was  frightened  by  a  passing, 
automobile,  and  the  fright  resulted  In  a  run- 
away, in  which  both  horses  participated.  The 
horses  ran  along  Canal  street,  which  was  Iln- . 
ed  with  teams  on  both  sides,  towards  Mark- 
et Square— not  In  a  straight  line,  however*, 
but  In  a  serpentine  or  slgzag  manner,  so  that, 
as  the  horses  ran,  the  wagon  struck  against 
various  other  horses  or  vehicles,  first  on  one 
side  of  the  street  and  then  on  the  other.    A,t 
the  time  of  the  starting  of  the  runaway  the 
plaintiff  was  going  from  his  place  of  em- 
ployment at  the  What  Cheer  Beef  Company, 
on  Canal  street,  to  the  restaurant  of  one. 
Oardner,  which  was  on  the  opposite  side  of  i 
the  street,  but  nearer  Market  Square  than . 
tbe  beef  house  of  the  What  Cheer  Company ;  i 
that  he  was  crossing  Canal  street  diagonally,^ 
and  had  gotten  six  or  eight  feet  out  from  tbe  - 
curb  when,  his  attention  was  attracted  to , 
these  horses,  and  he  stuped  back  out  of 
their  way,  and  they  passed  him  safely,  and- 
tbe  wagon  also  would  have  cleared  him.  If: 
the  same,  in  Its  sigzag  course,  had  not  struck-, 
another  wagon  on  the  opposite  side  of  the 
street  which  caused  It  to  slew  around  and... 
strike  th^plalntlff,  with  the  hub  of  the  off 
hind  wheel,  on  the  outside  of  his  left  leg,., 
about  four  Inches  above  the  knee,  causing 
him  to  be  thrown  up  several  feet  from  the 
ground  and  against  another  wagon,  and  then 
to  fall  and  to  sustain  several  injuries  on  tbe 
left  side,  Including  Injuries  to  his  head  and ' 
face,  the  bones  of  which  were  broken,  to  his 
ear,  which  was  nearly  torn  off,  to  his  arm  and , 
shoulder,  and  shock  to  his  nervous  system. ' 
For  these  injuries,  some  of  which  are  per- , 
manent  and  disfiguring,  we  cannot  say  that, 
the  Jury  awarded  excessive  damages.     Wei 
therefore  pass  to  a  consideration  of  the  de- 
fendant's exceptions. 

The  first  and  second  exceptions  relate  to 
the  ruling  of  the  court  In  permitting  testi- 
mony to  be  given  as  to  tbe  direction  taken  by  . 
the  horses  Immediately  after  the  accident  i 
We  see  no  error  In  the  ruling.  It  was  clear-  / 
ly  a  part  of  the  main  narrative,  a  portion  of  . 
the  res  gestse.  , 

The  third  exception  Is  without  merit    It , 
was  taken  during  the  testimony  of  Emor  B. . 
Carpenter,   and   arose   as   follows :    "Q.  11. . 
What  attracted  your  attention  to  the  acci- 
dent?   A.  I  heard  a  noise  and  looked  out 
Q.  12.  What  did  yon  see?   A.  I  saw  this  pair . 
of  horses  running  away,  of  Morris  &  ciD.'s. 
Q.  13.  What  happened  as  they  went  by?    A. 
Well,  the  wagon  began  to  swing.    Mr.  Water- 
man:   I  object  to  what  happened  after  the. 
accident  as  it  does  not  seem  to  me  It  throws . 
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aay  reasonable  light  Q.  14  Go  ahead.  Mr. 
Waterman:  As  I  remember  the  answer  to 
the  former  question,  he  said  he  heard  a  noise 
at  the  time  of  the  accident,  and  then  some- 
thing apparently  following.  The  Court :  Well 
Mr.  Waterman,  I  have  ruled,  admitting  what 
happened  Immediately  after,  and  I  make  the 
same  mllng,  and  give  yon  an  exception.  (De- 
fendants' exception  noted.  Question  13  and 
answer  thereto,  as  given  by  witness,  read  by 
stenographer.)  Q.  15.  Qo  ahead.  A.  I  see  It 
strike  Mr.  Robinson.  Q.  16.  In  what  direc- 
tion was  the  wagon  traveling  when  it  struck 
Mr.  Robinson?  A.  South,  towards  Market 
Square.  Q.  17.  In  a  straight  line  or  other- 
wise? A.  Kind  of  crosBways,  zigzag.  Q.  18. 
Did  you  see  the  wagon  strike  Mr.  Robinson? 
A."  Yes,  sir.  Q.  19.  Will  yon  tell  the  Jury 
where  he  was  and  what  happened  to  him 
when  it  struck  him?  A.  He  was  going  across 
the  street  to  the  restaurant.  Q.  20.  Go 
ahead.  A.  The  wagon  came  down  and  be- 
gan to  zigscag,  and  the  horses  Just  grazed  him, 
and  the  rear  wheel,  the  hub,  struck  him,  and 
be  went  up  In  the  air  about  10  feet,  and  came 
down  and  struck  on  this  other  wagon.  Q. 
21.  What  kind  of  a  wagon  was  it  that  be 
struck  against?  A.  A  small  market  wagon. 
Q.  22.  How  fast  were  these  horses  going 
when  they  struck  him?  A.  I  should  say 
about  12  miles  an  hour.  Q.  23.  What  did 
you  do  when  you  saw  the  accident?  A.  I 
went  out  and  picked  him  up.  Q.  24.  Did 
you  follow  the  wagon  down?  A.  No,  sir." 
It  clearly  appears  that  the  testlniony  does 
not  relate  to  any  time  after  the  accident 

The  fourth  exception  was  to  question  64 
asked  of  the  witness  Max  Smith,  as  follows : 
"Will  you  tell  what  you  saw  the  driver  do 
(after  the  accident  and  with  reference  to  the 
horses  concerned  in  the  runaway)  with  ref- 
erence to  the  weight  when  be  went  back  to 
the  store?  A.  When  he  got  back  to  the  store, 
he  took  the  weight  out  of  the  wagon  and  put 
it  on  the  black  horse."  This  was  perfectly 
■  proper  testimony  to  show  that  the  weight  and 
hitch  roi>e  were  intact  and  capable  of  being 
used  after  the  accident 

The  fifth  exception  is  founded  upon  de- 
fendant's objection  to  the  answer  of  George 
E.  Johnson,  a  witness  for  the  plaintiff,  to 
question  200  asked  by  counsel  for  defendant 
in  cross-examination,  as  follows :  "And  what 
was  Mr.  Robinson  doing  at  the  time?  A.  I 
saw  him  when  he  stepped  out  from  behind 
these  other  teams,  and  Just  then  this  wagon 
slewed  to  one  side,  and  it  looked  to  me  as 
though  he —  Q.  201.  Tell  what  you  saw; 
not  how  it  looked.  Mr.  Hogan:  I  think  the 
witness  is  eutltled  to  tell  his  answer  in  his 
own  way,  and  I  object  to  Mr.  Waterman  cut- 
ting off  bis  answer  in  the  middle  of  it.  Mr. 
Waterman:  He  has  already  told  what  he 
saw.  The  Court :  We  aU  know  that  when  a 
witness  Is  telling  what  he  sees,  it  is  a  short- 
band  method  of  telling  what  he  sees  by  tell- 
ing bow  it  looked  to  him.  It  is  simply  his 
r^ort  of  what  he  saw.     (C.  Q.  200  and  an- 


swer read  by  stenographer.)  The  Court :  De- 
fendant's exception  noted.  A.  As  though  he 
turned  north  to  go  back.  Jumped  back  quick, 
and  this  wagon,  the  back  of  this  wagon, 
struck  him  and  knocked  him  down,  up  against 
the  other  teams,  and  I  couldn't  see  after  that, 
because  I  ran  to  get  out  of  the  way."  The 
answer  was  responsive  and  unobjectionable. 
The  Justice  of  the  superior  court  was  clear- 
ly right  in  his  ruling. 

The  sixth  exception  is  to  the  following 
ruling  of  the  court:  "If  he  [George  E.  John- 
son] was  employed  to  hold  that  horse,  he  may 
say  so.  Q.  209.  Were  you  or  not?  A.  7es 
sir."  The  horse,  referred  to,  was  the  black 
horse  concerned  in  the  runaway.  The  person 
by  whom  the  witness  was  employed  v^as  the 
defendant's  driver  Nelson,  and  the  time  of 
the  employment  was  anterior  to  that  of  the 
runaway  in  question.  It  was  perfectly  prop- 
er to  show  that  the  defendant's  driver  re«%- 
nlzed  the  necessity  for  exercising  control  and 
restraint  over  this  horse.  There  is  no  merit 
in  the  exception. 

The  seventh  exception  is  ineflfectual,  for 
after  it  had  been  taken,  and  while  the  sub- 
ject thereof,  viz.,  a  letter,  written  by  the 
plaintiff  concerning  the  time,  place,  circum- 
stances of,  and  witnesses  to  his  accident 
was  being  read  by  his  counsel,  the  following 
proceedings  were  had  relative  to  the  same: 
"Mr.  Waterman:  My  objection  is  to  what 
other  people  saw.  I  note  an  exception  to  the 
general  admission,  but  it  Is  in  another  sense 
what  other  people  say.  The  Court:  At  this 
part  of  the  case  I  do  not  think  it  is  admla- 
sible.  Mr.  Waterman:  I  ask  that  it  be  rul- 
ed out  I  think  that  covers  about  everything. 
The  Court:  It  may  be  stricken  out  Mr. 
Hogan:  This  letter  is  signed  by  Mr.  Robin- 
son himself.  Tou  object  to  any  more  of  it 
being  read;  all  right  The  Court:  I  think 
the  part  that  Is  hearsay  should  be  ruled  out. 
Mr.  Waterman:  I  think  that  as  it  is  in  the 
whole  thing  ought  to  be  filed  among  the  pa- 
pers. Just  as  certain  other  papers.  The 
Court:  As  soon  as  I  give  you  what  you 
want  you  do  not  want  it  It  is  hard  to 
please  both  of  you." 

The  eighth  exception  Is  founded  upon  the 
defendant's  objection  to  the  plaintiff's  in- 
troduction in. evidence  of  ordinances  of  the 
city  of  Providence  of  1899,  as  follows:  "Mr. 
Hogan:  Ordinances  of  the  City  of  Provi- 
dence, c,  1,  {  1:  'No  horses,  sheep,  hogs, 
goats  or  cattle  shall  go  at  large,  loose,  or  un- 
fastened in  any  street  or  highway  within 
the  limits  of  the  city.'  Chapter  20  of  the 
Ordinances — that  is  on  page-  one.  Chapter 
20  of  the  Ordinances,  section  15,  on  page  53: 
'Every  person  having  control  of  any  horse  or 
other  animal,  attached  to  any  vehicle,  and 
every  person  having  control  of  any  bicycle, 
tandem,  tricycle  or  any  veblcle,  shall  use 
every  effort  in  bis  power  to  prevent  such  ani- 
mal or  vehicle  from  running  against  or  afoul 
of  any  person,  vehicle  or  thing,  whatsoever.'  '- 
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No  harm  was  done  by  the  admission  of  the 
ordinances,  although  their  provisions  are  not 
aa  applicable  to  the  Bltuatlon  as  those  of  Geu. 
Laws  1896,  c.  74,  14:  "Every  person  hav- 
ing charge  of  any  wheel  carriage  of  any  kind, 
or  sled  or  sleigh,  with  any  kind  of  team,  who 
shall  negligently  or  willfully  leave  the  same 
to  go  at  large  In  any  highway  shall  be  fined 
five  dollars."  This  is  a  public  statute,  of 
which  the  court  takes  judicial  cognizance. 
The  defendant's  driver  In  leaving  the  team, 
composed  in  part  of  a  nervous  horse,  which 
he  knew  was  liable  to  start  and  run  through 
fear  of  an  automobile,  unhitched  and  unat- 
tended In  a  public  highway,  where  automo- 
biles were  apt  to  come  and  did  come,  did 
leave  them  to  go  at  large  when  he  went  away, 
having  done  nothing  to  prevent  them  from 
going  at  large  in  his  absence.  It  would  be 
negligent  to  leave  any  team  of  horses  at  such 
a  time  and  in  such  a  place  and  under  such 
drcumstances  so  unrestrained;  but,  with  the 
knowledge  that  he  had  of  the  proclivities 
of  one  of  the  animals  in  the  team,  It  was 
recklessness  amounting  to  wlUfulbess  for  him 
to  leave  them  for  a  period  of  from  three  to 
five  minutes  In  the  busiest  part  of  the  day 
in  a  crowded  street,  where  human  life  and 
limb  might  be  thereby  imperiled,  to  say  noth- 
ing of  the  Injury  to  themselves  and  other 
animals  and  the  damage  to  property  that 
might  result  from  their  going  at  large  or  run- 
ning away.  Rev.  St  1857,  c.  47,  "Of  Travel- 
ing on  Highways,"  in  section  4  contains  the 
same  provisions'.  More  than  half  a  century 
ago,  In  a  sparsely  settled  community,  at  a 
time  shortly  after  the  advent  of  steam  rail- 
roads, in  the  days  of  stage  coaches  and  omni- 
buses, and  before  horse  cars  had  been  thought 
of,  and  hence  long  before  their  evolution  Into 
electric  cars  could  have  been  dreamed  of,  the 
Legislature  saw  fit  to  require  such  care  to  be 
taken  in  the  use  of  the  highways  as  they 
then  existed  and  as  they  then  were  used. 
There  is  no  reason  for  relaxing  such  precau- 
tions in  these  days  of  increasing  travel  by 
modem  agencies  of  speed  and  danger  upon 
the  public  highways.  There  Is  every  reason 
for  requiring  a  strict  compliance  with  such 
reasonable  rules. 

The  ninth  exception  is  to  the  refusal  of  the 
court  to  direct  the  Jury  fo  return  a  verdict 
for  the  defendant  The  court  certainly 
should  not  have  directed  a  verdict,  unless 
there  was  an  overwhelming  preponderance  of 
evidence  in  favor  of  the  defendant.  Of 
course.  It  was  necessary  for  the  plaintiff  to 
prove  that  at  the  time  of  the  accident  he 
was  In  the  exercise  of  due  care,  that  the 
defendant  was  negligent,  and  that  he  received 
Injuries  in  consequence  of  such  negligence. 
Proof  that  the  defendant's  servant  in  charge 
of  the  team  was  negligent  In  leaving  the  team 
to  go  at  large  was  evidence  of  the  defend- 
ant's negligence.  Proof  that  the  plaintiff 
was  injured  by  the  runaway  team  so  permit- 
ted to  go  at  large  was  sufficient  proof  to  go 


to  the  Jury,  provided  that  the  plaintiff  of- 
fered evidence  tending  to  prove  that  he  was 
in  the  exercise  of  due  care.  Proof  of  where 
the  plaintiff  was  going  when  he  was  over- 
taken and  struck  by  the  defendant's  wagon, 
bow  he  was  going,  the  manner  In  which  he 
looked  and  listened,  what  he  did,  how  he 
stopped  In  time  to  avoid  the  horses,  the 
manner  in  which  he  was  caught  by  the  wag- 
on, were  circumstances  for  the  Jury  to  weigh 
in  determining  whether  he  was  exercising 
such  care  as  an  ordinarily  careful  and  pru- 
dent man  would  have  exercised  at  the  time 
and  place  and  in  the  circumstances.  The 
court  rightly  refused  the  motion. 

The  tenth,  eleventh  and  twelfth  exceptions 
relate  to  the  refusal  of  the  court  to  charge 
as  follows:  "Fourth.  Vehicles  have  the  right 
of  way  over  pedestrians  on  public  highways. 
Fifth.  Vehicles  have  the  right  of  way  over 
pedestrians  on  public  highways  between  in- 
tersecting streets.  Sixth.  Vehicles  have  the 
right  of  way  over  pedestrians  on  public  high- 
ways at  the  point  where  the  plaintiff  was 
crossing."  The  defendant  does  not  press 
these  exceptions  in  his  brief  or  argument, 
and  presents  no  authority  In  support  of  them. 
The  requests  were  rightly  refused  by  the 
court 

The  thirteenth,  fourteenth,  and  fifteenth 
exceptions  are  founded  upon  the  refusal  of 
the  court  to  charge  the  Jury  as  follows:  "It 
was  the  duty  of  the  plaintiff  to  look  and  lis- 
ten for  approaching  vehicles  before  going  up- 
on the  street,  and  If  he  failed  to  do  So,  and 
was  injured  In  consequence  thereof,  he  can- 
not recover."  "It  was  the  duty  of  the  plain- 
tiff to  look  and  listen  for  approaching  vie- 
hlcles  before  attempting  to  cross  the  street" 
"It  was  the  duty  of  the  plaintiff  to  show  by 
a  preponderance  of  testimony  that  he  looked 
and  listened  for  approaching  vehicles  before 
crossing  the  street,  and  if  he  failed  to  do  86, 
and  this  contributed  to  his  injury,  the  verdict 
must  be  for  the  defendant"  The  foregoing 
requests  were  properly  refused.  The  Jury 
had  been  correctly  charged  upon  the  subject 
by  the  court 

The  sixteenth,  seventeenth,  and  eighteenth 
exceptions  relate  to  the  refusal  of  the  court 
to  charge  as  follows:  "The  plaintiff  can  only 
recover  for  injuries  to  bis  knee,  leg,  the 
fracture  of  his  Jaw,  partial  severance  of  bis 
ear,  and  for  the  pain  and  suffering  incident 
thereto,  and  the  medicines  and  medical  at- 
tendance necessary  to  heal  and  cure  his  in- 
juries." "The  plaintiff  cannot  recover  for 
the  nervous  shock,  or  nervousness,  as  he  has 
not  alleged  the  same  In  his  declaration."  "The 
plaintiff  cannot  recover  for  the  loosening 
and  disarrangement  of  his  teeth,  as  he  has 
not  alleged  the  same  In  bis  declaration."  The 
portion  of  the  plaintiff's  declaration'  that  re- 
lates to  his  injuries  and  damages  reads  as 
follows:  "So  that  he  was  injured  In  and 
about  his  knee  and  leg,  and  he  was  struck  in 
the  head,  so  that  his  Jaw  was  fractured  and 
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broken,  and  bts  ear  was,  to  wit,  partly  sev- 
ered from  bis  body,  and  be  tben  and  tbere 
became  nnconscloust  and  so  remained  for  a 
long  time,  and  be  was  otherwise  seriously 
and  permanently  Injured  internally,  and  was 
injured  and  permanently  disflgured  exter- 
nally, and  be  then  and  there  suffered  and  en- 
dured great  pain  and  agony,  and  became  and 
was  sick,  sore,  lame,  and  disordered,  and  so 
remained  and  continued  for  a  long  space' 
of  time,  to  wit,  from  thence  hitherto,  and  baa 
been  pat  to  great  expense  for  medicines  and 
medical  attendance  in'  endeavoring  to  hear 
and  cure  his  said  injuries,  and  be  has  been 
Incapacitated  from  performing  any  labor, 
and  for  a  long  time  to  come  be  will  continue 
to  suffer  further  great  pain  and  agony,  and 
will  be  further  Incapacitated  from  perform- 
ing any  labor,  and  will  be  put  to  further 
great  expense  for  medicines  and  medical 
attendance,  and  he  has  been  and  is  greatly 
'  and  permanently  injured  and  disabled  by 
reason  and  In  consequence  of  the  premises 
and  of  the  negligence  of  the  defendant  com- 
pany, its  agents  and  servants,  in  manner 
aforesaid."  The  charge  of  the  court  relative 
to  this  subject  was  as  follows:  "Gentlemen, 
It  is  your  duty  to  find  that  the  defendant 
was  liable  before  you  come  to  the  question 
of  damages.  Yon  must  first  determine  wbetli- 
er  or  not  the  defendant  is  liable  as  charged. 
Unless  you  find  that  he  was,  of  course  It  Is 
your  duty  to  find  for  the  defendant;  but.  If 
you  find  that  be  was,  that  the  defendant 
was  guilty  of  negligence,  and  that  the  plain- 
tiff was  free  from  negligence  which  contrib- 
uted to  the  Injury,  tben  it  is  your  duty  to 
find  for  the  plaintiff,  and  you  should  tben 
take  up  the  question  of  damages,  and,  if  this 
company  Is  liable,  they  are  liable  to  reim- 
burse this  man  for  such  injuries  as  he  suffer- 
ed, and  such  as  ratber — natural  consequences 
of  the  injuries  that  he  suffered.  They  are 
liable  to  reimburse  him  for  pain  and  suffer- 
ing, for  medical  expense  caused  In  curing  the 
Injuries  which  resulted  from  this  accident, 
and  for  any  disfigurement.  If  tbere  Is  any, 
gentlemen,  be  is  entitled  to  compensation.  I 
find,  gentlemen,  on  examining  tbe  declara- 
tion, that  there  does  not  seem  to  be  any 
count  in  there  for  loss  of  wages.  I  shall 
therefore  be  obliged  to  Say  to  yon  that  you 
cannot  take  that  into  consideration ;  but  for 
pain  and  suffering,  and  for  disfigurement, 
and  for  expenses,  doctor's  expenses,  medical 
expenses,  dentist's  expenses,  and  nurses,  and 
for  medicine,  he  Is  entitled  to  recover,  if 
this  defendant  is  liable.  I  think,  gentlemen, 
that  is  all  I  need  say  to  you."  The  charge  in 
this  particular,  although  brief,  is  comprehen- 
sive; and  the  declaration  is  sufficiently  ex- 
plicit to  cover  claims  for  nervous  shock,  ner- 
vousness, and  loosening  or  disarrangement 
of  the  teeth. 

,  The  nineteenth  and  twentieth  exceptions 
are  bas^  upon  the  refusal  of  the  court  to 
charge  as  follows:  "Tbe  plaintiff  cannot  re- 
cover for  the  bronchitis,  or  expenses  incident 


thereto,  because  be  baa  not  alleged  tbe  same 
in  bis  declaration."  "If  the  plaintiff's  trip 
South  was  made  necessary  by  tbe  bronchitis, 
or  by  tbe  nervousness  of  tbe  plaintiff,  he  can- 
not recover  tbe  expenses  of  that  trip,  be- 
cause he  has  not  alleged  in  his  declaration 
that  be  was  caused  to  have  bronchitis  or  ner- 
vousness." The  former  of  the  foregoing  re- 
quests was  entirely  unnecessary.  Tbere  is 
nothing  in  tbe  record  to  indicate  that  tbe 
plaintiff  was  seeking  to  recover  damages  for 
tbe  bronchitis.  Tbe  fact  that  be  bad  that 
disease  came  out  in  tbe  testimony  as  a  part 
of  his  physical  history  since  tbe  accident 
It  may  have  indicated  a  weakened  condition 
of  tbe  plaintiff,  which  rendered'  him  less  ca- 
pable for  tbe  time  being  of  coping  with  physic- 
al ailments.  1%  certainly  was  not  made  tbe 
subject  of  a  substantive  claim  for  damages. 
The  request  was  rightly  denied.  The  latter 
request  was  also  properly  refused,  because, 
as  we  have  already  decided,  the  declaration 
covers  claims  for  damages  arising  from  ner- 
vousness. 

The  twenty-first  exception  must  be  over- 
ruled, as  tbe  court  bad  already  charged  as  re- 
quested by  the  defendant. 

The  twenty-second  exception  relates  to  the 
refusal  of  tbe  court  to  charge  as  follows: 
"Tbe  plaintiff  is  not  entitled  to  recover  on 
account  of  the  bronchitis,  or  any  expense  that 
he  went  to  in  curing  himself  of  tbe  bron- 
chitis, as  the  accident  was  not  tbe  proximate 
cause  of  the  bronchitis."  The  request  was 
properly  denied  by  the  court'  .It  was  no  part 
of  the  duty  of  the  court  to  ascertain  and 
instruct  tbe  jury  as  to  the  origin  of  the 
bronchitis  suffered  by  the  plaintiff,  or  to  in- 
struct them  whence  it  did  not  arise.  It  was 
an  attempt  to  obtain  from  the  court  an  in- 
struction to  tbe  Jury  upon  a  matter  of  fact 
Involved  in  much  obscurity. 

Tbe  twenty-third  and  twenty-fourth  excep- 
tions have  reference  to  the  denial  of  tbe  court 
to  charge  the  Jury  as  follows:  "If  an  ordi- 
narily prudent  man  would  not  tiave  bitched 
these  borses  at  the  time  and  place  and  un- 
der tbe  circumstances  in  question,  the  de- 
fendant was  not  guilty  of  negligence  in  fall- 
ing to  hitch  the  horses."  "If  an  ordinarily 
prudent  man  would  have  left  these  horses 
standing  as  these  horses  were  left  standing  at 
the  time  and  place  and  under  the  circumstan- 
ces In  question,  tbe  defendant  was  not  guilty 
of  negligence."  These  requests  were  properly 
refused.  The  duty  of  all  men,  prudent  or 
otherwise,  is  defined  In  Qen.  Laws  1896,  C.  74, 
i  4,  hereinbefore  set  forth. 

The  twenty-fifth  exception  is  to  the  fol- 
lowing portion  of  tbe  charge  of  tbe  presiding 
justice  to  the  Jury:  "Well,  gentlemen,  it  is 
the  law  as  I  understand  it  that  horses  which 
are  left  in  a  highway  must  be  either  prop- 
erly hitched,  properly  weighted,  or  tbere 
must  be  somebody  In  immediate  attendance 
upon  them,  so  near  to  them  that  tbey  can 
control  tbe  movements  of  the  horse  by  their 
voice,  or  can  readily  reach  the  horse's  head 
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■o  B8  to  secure  htm  In  case  of  danger."  The 
exception  Is  without  merit  The  court  cor- 
rectly stated  the  law  of  the  state  upon  the 
subject 

The  twenty-sixth  exception  was  talcen  to 
the  following  portion  of  the  charge  of  the 
oonrt:  "And  I  can  only  reiterate  to  you, 
gentlemen,  my  understanding  of  the  law  that 
It  is  necessary  either  to  have  a  horse  prop- 
erly secured  or  else  to  have  somebody  in  im- 
mediate attendance  upon  him,  so  as  to  exer- 
cise control  over  the  horse  by  voice  or  by 
action."  The  charge  is  an  admirable  state- 
ment of  the  law,  and  the  exception  must  be 
overruled. 

The  twenty-seventh  exception  is  to  a  por- 
tion of  the  charge  of  the  presiding  Justice 
as  follows:  "If  the  circumstances  are  so 
that  It  would  not  have  done  blm  any  good  to 
look,  or  listen,  then,  gentlemen,  he  would  be 
excused  from  doing  so;  but  otberwise  not" 
This  was  but  a  portion  of  the  charge  of  the 
Judge  upon  that  branch  of  the  subject  Tbe 
entire  charge  In  reference  to  the  duty  of  the 
plaintiff  to  look  and  listen  was  complete  and 
correct 

The  twenty-eighth,  twenty-ninth,  thirtieth, 
thirty-first  and  thirty-second  exceptions  are 
based  upon  ttie  denial  of  the  presiding  Justice 
to  grant  the  defendant's  motion  tor  a  new 
trial  based  upon  the  following  grounds:  "The 
verdict  is  against  tbe  law.  The  verdict  is 
against  the  evidence,  and  tbe  weight  there- 
of. Tbe  verdict  is  against  the  law  and  the 
ertdence,  and  the  weight  thereof.  The  dam- 
ages awarded  in  said  cause  were  grossly  ex- 
cessive and  unjust  Tbe  defendant  has  dis- 
covered new  and  material  evidence,  which 
It  had  not  discovered  at  the  time  of  tbe  trial 
of  said  cause,  and  which  it  could  not  have 
discovered  at  said  time  by  the  exercise  of 
reasonable  care." 

No  affidavits  of  newly  discovered  evidence 
have  been  filed,  and,  no  mention  of  the  exist- 
ence of  any  having  been  made,  we  presume 
that  this  ground  was  Inserted  in  the  motion 
oat  of  abundant  caution,  as  a  foundation  for 
■nch  a  daim  if  It  should  materialize. 

We  have  already  decided  that  in  view  of 
all  the  evidence  relating  to  injuries  and  dam- 
ages, the  amount  awarded  by  the  Jury  Is  not 
excessive. 

The  verdict  is  ndther  against  the  law  nor 
the  evidence,  or  weight  thereof.  On  the  con- 
trary, it  is  amply  supported  by  the  same. 
The  gross  negligence  of  the  defendant's  serv- 
ant inflicted  upon  tbe  plaintiff  serious  In- 
Jnrles,  which  might  have  been  fatal,  tbrougb 
no  fanlt  of  his,  and  a  Jury  has  awarded  blm 
merely  compensatory  damages  therefor.  The 
verdict  ought  not  to  be  disturbed. 

Tbe  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  tbe  superior 
eonrt  with  direction  to  enter  Judgment  on 
the  verdict. 


(30  R.  LU» 
OO-OPERA-nVB  BT.no.  BANK  ▼. 
HAWKINS. 

(Supreme   Court   of    Rhode    Island.     July   T. 
1909.) 

1.  EviDENox  ((  265*)— Admissions— ConoLU- 

SIVENESS. 

Where  the  location  of  defendant's  lot  on  a 
certain  trjict  of  land  depended  on  the  construc> 
tion  to  be  given  to  the  description  in  a  mort- 
gage and  the  mortgagee's  deed  to  defendant,  her 
admission  as  to  the  location  of  certain  bnildingk 
on  the  lot  In  a  bill  in  equi^  with  reference  to 
the  property  was  an  admigsion  based  on  a  coo- 
elusion  of  law,  and  was  therefore  not  binding 
on  her  in  an  action  of  trespass  quart  dausum 
for  the  removal  of  the  buildings. 

[Ed.  Note.— For  other  cases,  see  Evidences 
Dec.  Dig.  t  265.*] 

2.  Deeds  ({  119*)  —  Bouhdabijes  (f  40*)  — 

Questions  eob  jubt. 

The  construction  of  deeds  to  determine  the 
description  of  tbe  land  conveyed  is  a  question 
for  the  court  but  the  location  of  the  tMundaries 
on  the  ground  is  for  the  jury. 

[Ed.  Note.— 'For  other  cases,  see  Deeds,  Cent 
Dig.  §J  342,  343:  Dec.  Dig.  i  119;*  Bound- 
aries, Cent  Dig.  18  19&-204;  Dec.  Dig.  {  4U.*] 

8.  Deeds  (i   111*)— Descbiptioit— CktNSTsuo- 

tion. 

In  construing  the  description  In  a  deed, 
the  Intention  of  the  parties  is  to  be  ascertain- 
ed, and  if  definitely  expressed  In  the  instrument 
the_  expression  should  control ;  but  If  tbe  de- 
scription is  ambiguous  in  any  particular  the 
parties'  intention  in  that  particular  should  bb 
sought  for  by  a  consideration  of  all  the  calls 
of  the  description,  the  state  of  the  property,  and 
the  circumstances  under  which  the  deed  was 
made. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {{  309-31S;    Dec.  Dig.  f  111.*] 

4.  BouNDABixs  (i  8*)— Detinitb  Caixs— Ex* 

tensions. 

Where  the  calls  of  a  description  are  definite 
and  clearly  expressed  in  the  instrument,  they 
should  not  be  extended  to  conform  to  an  in- 
tention which  might  be  discovered  from  other 
parts  of  the  description  or  from  extrinsic  evi- 
dence; the  chief  purpose  being  to  develop  the 
true  intent  of  the  language  used. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  3.*] 

5.  BouHDABixs  ({  S*>— Fixed  MoNtmBm*— 

CouBSEs  AND  Distances. 

Fixed  monuments  in  boundaries  will  con- 
trol courses  and  distances,  and  metes  and 
bounds  expressed  with  certainty  will  includft 
tbe  land  within  them. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  U  18,  20;   Dec.  Dig.  i  3.*] 

6.  BouNDABiES  U  S*)— Monuments  — EixisT- 
INO  Line. 

An  existing  line  of  an  adjoining  tract  may 
constitute  a  monument 

[Ed.  Note.— For  other  caxes,  see  Boundaries^ 
Cent.  Dig.  t  44Mi;    Dec.  Dig.  {  5.*] 

7.  Deeds   (I    113*)— Descbiftion— Cohbtbu9> 
TION— "About." 

A  mortgage  described  a  lot  as  beginning  at 
a  point  "about"  315  feet  from  D.  street,  and 
363  feet  from  M.  street,  land  running  westerly. 
bounded  northerly  by  land  of  tbe  grantors,  lUO 
feet  to  the  land  of  C;  thence  southerly,  bonikd- 
ed  westerly  by  C.'s  land  50  feet  to  a  comer; 
thence,  turning  at  right  angles,  said  land  niiM 
easterly,  bounrJed  southerly  by  the  land  of  the 
grantors,  100  feet  to  a  corner;  thence,  turning' 
at  right  angles,  said  land  runs  northerly,  bonnd- 
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ed  easterly  by  land  of  the  grantora,  SO  feet  to 
the  first-mentioDed  boundary,  together  with  all 
bttildioKa  and  improvements  theieon,  etc 
Thereafter,  to  prevent  foreclosure  proceedings, 
the  land  was  conveyed  to  the  mortgagee  by  the 
same  description,  and  she  took  possession,  in- 
cluding the  whole  of  the  dwelling  house,  part 
of  which  was  not  within  the  boundaries  of  the 
tract,  held,  that  the  word  "about,"  as  so  used, 
was  not  equivalent  to  "at,"  but  indicated  that 
only  approximation  of  the  distance  of  the  be- 
|(inning  line  from  the  street  was  intended :  and. 
It  appearing  from  the  description  that  the  lot 
conveyed  was  not  to  extend  more  than  100  feet 
east  of  C.'s  land,  extrinsic  evidence  and  general 
expressions  in  the  description  were  ineffective 
to  override  such  definite  calls  and  extend  the 
lines  of  the  lot  to  include  the  whole  house  with- 
in the  boundaries. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  {  113.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  21-28.] 

8.  ADVEBSB  P08SB8SION  (|   IS*)— ELEMENTS. 

In  order  to  establish  title  by  adverse  pos- 
session, claimant  must  have  been  for  the  statu- 
tory period  in  uninterrupted,  quiet,  and  actual 
seisin  auO  possession  of  the  land,  claiming  the 
same  as  bis  sole  and  rightful  estate  in  fee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  iS  65-76;   Dec.  Dig.  |  13.*] 

9.  Adverse  Possession  ({  60*)— Continuitt 
— intebbhption. 

Where  defendant,  as  plaintiff  In  a  former 
snit,  admitted  in  her  bill  that  the  defendant 
had  title  to  the  land  on  which  certain  portions 
of  a  house  and  bam  therein  specified  were  lo- 
cated, such  admission  interrupted  the  continuity 
of  her  adverse  possession  of  the  land  on  which 
such  portions  then  stood. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Dec.  Dig.  i  50.*] 

10.  Adverse   Possession   (S   68*)  —  Ho8tii,e 
Possession— Gbantee  of  Mobtoaoob. 

Possession  by  tbe  grantee  of  a  mortgagor 
under  a  warranty  deed  will  not  be  deemed  ad- 
verse to  tbe  mortgagee,  without  an  explicit  de- 
nial of  holding  under  him,  brought  to  bis  no- 
tice, as  the  mortgagor  and  his  assigns  hold  in 
privity  with  the  mortgagee  and  in  subordina- 
tion to  bis  rights. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Dec.  Dig.  f  63.*] 

11.  Evidence   (J   358*)— Documentabt   Evi- 
dence—Flats. 

Plats  showing  the  location  of  a  house  and 
bam  with  reference  to  the  land  in  controversy 
according  to  plaintiff's  claim  were  properly  ad- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1500;    Dec.  Dig.  {  35a*] 

12.  Trespass   (§  45*)— Evidence— Matebial- 
ITY— Negotiations. 

In  trespass  quare  clausum,  evidence  as  to 
defendant's  reason  for  filing  a  prior  bill  of 
equity  against  plaintiff  concerning  the  property, 
and  as  to  the  nature  of  negotiations  for  settle- 
ment of  tbe  differences,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Dec  Dig.  S  45.*] 

18.  Tbebpabs  (f   11*)— Reicotai,  or  Build- 

INOS. 

Plaintiff  was  entitled  to  damages  for  the 
removal  of  a  portion  of  a  bouse  which  extended 
over  defendant's  boundary  line  onto  plaintiff's 
land. 

[Eid.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  i  9;    Dec.  Dig.  {  11.*] 


14.  Boitndabieb     (I     2*)  —  Desobiptioii  — 

"About." 

The  word  "about,"  as  used  to  define  the  lo- 
cation and  beginning  point  in  the  description  of 
certain  land,  should  be  construed,  if  possible,  in 
such  a  manner  as  to  carry  out  the  meaning  and 
intent  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  {  2;  Dec  Dig.  §  2.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  the  Co-operative  Building  Banlc 
against  Emma  A.  Hawkins  in  trespass  for 
brealiing  and  entering  plaintiff's  close.  Ver- 
dict for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Sustained. 

Dexter  B.  Potter,  Alfred  S.  Johnson,  and 
Arthur  P.  Johnson,  for  plaintiff.  James  A. 
Williams,  for  defendant. 

SWEETIiAND,  J.  It  appears  from  tbe 
testimony:  That  on  February  1,  1S&4,  one 
Annie  Campliell  was  the  owner  of  a  tract 
of  land  on  tbe  westerly  side  of  Main  street, 
near  Dudley  street.  In  tbe  city  of  Pawtuctet 
That  said  tract  measured  200  feet  on  said 
Main  street  and  extended  westerly  463  feet 
to  land  of  one  H.  Conant,  on  which  land  of 
Conant  it  measured  179  feet  So  far  as  ap- 
pears from  the  testimony,  said  tract  had 
not  l>een  platted  into  lots.  On  said  Febru- 
ary 1,  1894,  the  said  Annie  Campl)ell  was 
erecting  a  dwelling  house  upon  said  tract 
near  Its  southwest  corner.  On  said  Febru- 
ary 1,  1894,  said  Annie  Campbell  mortgaged 
a  portion  of  said  tract  to  this  defendant,  £:m- 
ma  A.  Hawkins,  as  security  for  a  negotiable 
promissory  note  for  the  sum  of  $1,800.  Dun- 
can H.  Campbell,  the  husband  of  said  Annie 
Campbell,  Joined  with  her  In  said  mortgage 
deed  and  note.  The  portion  of  said  tract 
mortgaged  to  Emma  A.  Hawkins  was  de- 
scribed in  said  mortgage  deed  as  "a  certain 
lot  or  parcel  of  land,  situated  in  the  city  of 
Pawtucket,  bounded  and  described  as  fol- 
lows: Beginning  at  a  point  about  315  feet 
distant  from  Dudley  street  and  3G3  feet  dis- 
tant from  Main  street,  said  land  runs  west- 
erly, bounded  northerly  by  land  of  these 
grantors,  100  feet,  to  the  land  of  S.  Conant; 
thence  southerly,  bounded  westerly  by  said 
Conant  land,  50  feet,  to  a  corner;  thence, 
turning  at  right  angles,  said  land  runs  east- 
erly, bounded  southerly  by  land  of  these 
grantors,  100  feet  to  a  comer;  thence,  turn- 
ing at  right  angles,  said  land  runs  northerly, 
bounded  easterly  by  land  of  these  grantors, 
50  feet,  to  the  first-mentioned  bound — ^togeth- 
er with  all  the  buildings  and  Improvements 
thereon,  and  Is  a  part  of  the  premises  con- 
veyed to  Annie  Campbell  by  deed  from  Mary 
A.  Sullivan,  dated  May  3,  1889,  and  recorded 
In  Pawtucket  records  In  B  50,  p.  115,  to 
which  reference  is  hereby  made."  Said  mort- 
gage deed  from  Duncan  H.  and  Annie  Camp- 
bell to  Emma  A.  Hawkins  was  recorded  In 
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the  land  records  of  Pawtucket  on  February 
2,  1894. 

It  apt>ear8  from  the  testimony  that  at  the 
time  of  said  mortgage  said  lot  therein  de- 
scribed was  not  marked  by  bounds  placed 
upon  the  land,  by  fences,  or  in  any  other 
manner.  On  April  18,  1894,  the  said  Annie 
Campbell  mortgaged  the  whole  of  said  tract 
to  the  plaintiff  In  this  ease,  the  Co-operative 
Bnlldlng  Bank,  for  the  sum  of  $14,000.  Hie 
Bald  Duncan  H.  Campbell  Joined  In  the  mort- 
gage deed  and  note.  The  mortgage  to  the 
Co-operative  Building  Bank  was  recorded  in 
the  laud  records  of  Pawtucket  on  May  16, 
1894.  On  July  15,  1896,  to  prevent  the  com- 
menconent  of  foreclosure  proceedings,  which 
for  some  reason  she  did  not  wish  to  have 
taken,  the  said  Annie  Campbell,  then  a  wid- 
ow, conveyed  by  deed  to  Myron  H.  Hawkins, 
for  Bmma  A.  Hawkins,  the  premises  de- 
scribed in  the  mortgage  deed  to  Emma  A. 
Hawkins;  and  thereupon,  on  said  July  15, 
1886,  the  said  Myron  H.  Hawkins,  for  Em- 
ma A.  Hawkins,  took  possession  of  certain 
land  upon  said  tract,  including  a  part  of 
the  land  which  the  plaintiff  alleges  In  its 
declaration  to  be  its  close,  and  Including  the 
whole  of  the  dwelling  house,  which,  as  be- 
fore stated  in  this  opinion,  was  in  process  of 
erection  on  February  1,  1894,  and  continued 
In  possession  of  said  land  and  said  dwelling 
bouse  until  October  22,  1906.  On  April  14, 
1897,  the  said  Emma  A.  Hawkins,  to  protect 
her  interest,  foreclosed  the  premises  describ- 
ed in  the  mortgage  deed  to  her,  and  as  at- 
torney for  the  mortgagor  conveyed  said 
premises  to  herself  by  mortgagee's  deed.  On 
November  20,  1897,  the  Co-operative  Building 
Bank  foreclosed  the  said  mortgage  of  Dun- 
can H.  and  Annie  Campbell  to  it,  and  as  at- 
torney for  the  mortgagor  conveyed  said  tract 
in  said  mortgage  described  to  itself  by  mort- 
gagee's deed.  On  December  27,  1897,  the 
said  Co-operative  Bnlldlng  Bank  conveyed 
the  entire  tract,  described  in  said  mortgage 
and  In  said  mortgagee's  deed  to  it,  by  deed 
to  one  Blodgett,  and  on  the  same  day  the 
said  Blodgett  gave  to  said  Co-operative 
Building  Bank  a  mortgage  back  upon  said 
entire  tract.  On  March  13,  1001,  having  fore- 
dosed  the  mortgage  of  said  Blodgett  to  it, 
the  Co-operative  Building  Bank,  as  attorney 
for  the  mortgagor,  conveyed  the  entire  tract 
to  Itself  by  mortgagee's  deed. 

In  February,  1903,  the  plaintiff,  the  Co- 
operative Building  Bank,  proceeded  to  plat 
said  tract  into  streets  and  lots,  and  attempt- 
ed to  apply  to  said  land  the  description  of 
the  lot  contained  in  the  mortgage  deed  of 
Duncan  H.  and  Annie  Campbell  to  Emma  A. 
Hawkins;  and  in  so  attempting  to  apply 
said  description  to  the  land  the  plaintiff  took 
as  the  place  of  beginning,  as  the  northeast 
corner  of  said  lot,  a  point  exactly  363  feet 
west  of  Main  street  and  exactly  315  feet 
south  of  Dudley  street,  in  said  Pawtucket, 
and  the  plaintiff  hns  so  delineated  a  certain 
lot  as  the  lot  of  the  defendant,  Emma  A. 


Hawkins,  upon  its  plat,  which  said  plat  was 
recorded  in  the  land  records  of  said  Paw- 
tucket on  Mardi  25,  1903.  Under  the  con- 
struction of  said  description  so  adopted  by 
the  plaintiff,  the  dwelling  house,  before  re- 
ferred to,  extends  beyond  the  lines  of  said 
lot  and  onto  land  which  the  plaintiff  alleges 
in  Its  declaration  to  be  a  part  of  its  close; 
said  extension  being  more  than  7  feet  along 
the  south  side  of  said  house  and  about  7 
feet  along  the  east  side  of  snid  house.  On 
February  IS,  1903,  the' defendant,  Emma 
A.  Hawkins,  having  been  informed  of  the 
claims  of  the  plaintiff  as  to  the  location  of 
said  dwelling  house  with  reference  to  the 
lines  of  her  said  lot.  Joined  with  her  hus- 
band in  a  bill  in  equity  against  the  Co-opera- 
tive Building  Bank,  drawn  by  a  solicitor  oth- 
er than  her  attorney  in  the  case  at  bar,  and 
filed  the  same  in  the  appellate  division  of 
the  Supreme  Court.  Said  bill  was  signed  by 
said  Emma  A.  Hawkins  and  her  husband, 
but  was  not  sworn  to  by  either.  Said  bill 
averred  the  ownership  by  said  Emma  A. 
Hawkins  of  the  lot  described  in  the  mort- 
gagee's deed  to  her,  and  the  ownership  by  the 
Co-operative  Building  Bank  of  the  remain- 
der of  said  tract,  and  further-  averred  that 
"at  about  the  time  said  mortgage  deed  was 
grlven  by  Duncan  H.  Campbell  and  Annie 
Campbell  to  said  Emma  A.  Hawkins,  a  dwell- 
lug  house,  a  barn,  and  other  Improvements 
were  erected  upon  the  land  in  question  In 
this  suit,  and  these  buildings  were  so  placed 
upon  said  property  that  the  southerly  por- 
tion of  the  bam  projects  beyond  the  lot  in- 
cluded In  the  mortgage  to  said  Emma  A. 
Hawkins  about  1%  feet  Its  entire  length,  and 
the  southerly  portion  of  the  dwelling  house 
projects  about  7%  feet  at  the  front  and  near- 
ly 8  feet  at  the  rear,  •  •  •  and  practical- 
ly all  of  the  plaKza  across  the  front  of  the 
bouse  and  the  front  steps  are  not  upon  the 
land  Included  in  the  mortgage  and  deed  to 
Emma  A.  Hawkins."  The  complainants  in 
said  bill  also  averred  that  tlie  Co-o|>erative 
Bnlldlng  Bank  at  that  time  threatened  to 
cut  off  "so  much  of  said  buildings  and  im- 
provements as  are  not  upon  the  land  describ- 
ed In  the  deed  to  Emma  A.  Hawkins,  or  to 
barricade  that  portion  of  the  buildings  ao 
that  they  cannot  be  used  by  tenants  and  oc- 
cupants of  the  other  portions  of  said  build- 
ings." In  said  bill  the  complainants  sought 
by  way  of  relief  that  the  court  in  equity 
should  order  the  sale  of  all  the  property  re- 
ferred to  in  the  mortgagee's  deed  to  Emma 
A.  Hawkins  and  so  much  of  the  adjoining 
land  of  the  respondent  in  said  bill  as  should 
Justly  and  fairly  be  sold,  and  to  have  the 
proceeds  of  such  sale  and  also  the  amounts 
theretofore  collected  by  Emma  A.  Hawkins 
as  rentals  upon  said  property  apportioned 
between  Emma  A.  Hawkins  and  the  respond- 
ent in  the  bill  in  such  proportion  as  the  court 
shall  determine  to  be  Just  and  equitable.  A 
demurrer  to  said  bill  In  equity  was  sustain- 
ed, and  said  bill  was  afterwards  ordersd 
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transmitted  to  tbe  superior  court,  and  Is 
now  penUiiig  iu  tuild  court. 

At  some  time  between  October  22,  1906, 
and  November  22,  1906,  by  direction  of  said 
plaintiff,  Emma  A.  Hawkins,  said  dwelling 
house  was  moved  from  Its  position  at  that 
time  and  placed  within  tbe  lines  of  tbe  lot 
delineated  as  her  lot  on  the  plat  of  the  plain- 
tiff. On  December  11, 1906,  the  plaintiff  at  bar 
{Commenced  this  action  In  trespass  against  the 
defendant,  and  its  declaration  alleges,  in 
four  counts,  slightly  differing  in  language, 
that  the  defendant  broke  and  entered  its 
close  and  with  force  and  arms  by  her  serv- 
ants and  agents  raised  from  their  founda- 
tions and  removed  from  said  close  a  portion 
of  a  dwelling  bouse  and  a  portion  of  another 
building  which  were  standing  upon  said  close 
and  were  the  property  of  the  plaintiff.  The 
defendant  pleaded  the  general  Issue,  and  also 
that  at  the  time  of  bringing  tbe  suit  the  de- 
fendant bad  been  for  tbe  space  of  more  than 
.10  years  in  the  imlnterrupted,  quiet,  peace- 
able, and  actual  seisin  and  possession  of  the 
dwelling  house  and  other  building  described 
in  tbe  declaration,  and  the  land  upon  which 
said  dwelling  bouse  and  other  building  stood 
during  all  of  said  time,  claiming  tbe  same  as 
her  own  proper,  sole,  and  rightful  estate  in 
fee  simple,  by  reason  whereof  said  defendant 
acquired  a  good  and  rightful  title  to  said 
dwelling  house  and  other  building  and  the 
land  upon  which  the  same  stood. 

At  the  trial  of  said  action  before  a  Jury 
in  tbe  superior  court  the  Justice  presiding  in- 
structed the  Jury  that  tbe  only  question  for 
them  to  determine  was  as  to  the  amount  of 
tbe  plaintiff's  damages.  The  Jury  returned  a 
verdict  for  the  plaintiff  for  $682.  The  de- 
fendant filed  a  motion  for  a  new  trial  on  the 
ground  that  the  verdict  In  said  case  was 
against  the  evidence  and  the  weight  thereof, 
that  tbe  verdict  in  said  case  was  against  the 
law,  and  that  the  damages  awarded  to  tbe 
plaintiff  In  said  case  were  excessive.  Said 
motion  for  a  new  trial  was  denied  by  tbe 
Justice  presiding  in  tbe  superior  court.  Tbe 
case  is  before  this  court  upon  the  defendant's 
bill  of  exceptions.  Before  taking  up  tbe  de- 
fendant's bill  of  exceptions  in  detail  and  in 
order,  it  will  be  of  advantage  to  consider  cer- 
tain fundamental  questions  Involved  In  tbe 
principal  exceptions. 

First  As  to  the  effect,  upon  tbe  location  of 
her  lot,  of  the  defendant's  admissions  con- 
tained in  the  bin  in  equity,  signed  by  herself 
and  her  husband:  In  the  case  at  bar  the  de- 
fendant does  not  deny  that  tbe  dwelling 
house  and  bam  were  moved  by  her,  as  tbe 
plaintiff  alleges.  If  tbe  defendant's  allega- 
tions in  her  bill  in  equity  are  to  be  taken 
as  conclusive  against  her  upon  tbe  question 
as  to  tbe  location  of  the  lines  of  her  lot, 
then  there  was  no  matter  before  the  Jury 
except  as  to  the  .amount  of  damages,  unless 
the  defendant  had  acquired  title  to  the  whole 
of  said  buildings  and  the  land  upon  which 
tiiey  stood  by'  adverse  possession.    The  de- 


fendant claims  that  the  allegations  of  the 
bill  In  equity  in  this  regard  are  not  binding 
upon  her.  It  is  the  uncontradicted  testimony 
of  the  defendant,  given  at  the  trial,  that  she 
bad  no  personal  knowledge  of  tbe  exact  loca- 
tion of  tbe  lines  of  her  lot  at  tbe  time  she 
signed  said  bill  in  equity,  that  at  the  time  she 
received  said  mortgage  deed  from  Duncan  H. 
and  Annie  Campbell  there  were  no  bounds 
placed  upon  the  land,  that  tbe  bill  in  equity 
was  dravra  by  her  solicitor  as  the  result  of 
investigation  of  tbe  land  records  made  by 
him,  that  she  thinks  that  she  did  not  read 
the  bill  before  she  signed  it,  and  that  she  did 
not  swear  to  it  The  location  of  the  defend- 
ant's lot  upon  said  tract  depends  upon  tbe 
construction  which  shall  be  given  to  the  de- 
scription contained  in  tbe  mortgage  and 
mortgagee's  deed  to  her.  The  oonstruction 
of  these  deeds  is  a  question  of  law  to  be  de- 
termined by  tbe  court  and  tbe  admission  of 
the  defendant  as  to  the  locatiun  of  said  build- 
ings, with  reference  to  her  lot  was  an  admis- 
sion based  upon  a  conclusion  of  law.  ' 

It  was  held  In  Crowell  v.  Bebee,  10  Vt  33, 
33  Am.  Dec.  172,  that  "an  admission  by  a 
party  of  a  mistaken  line  for  tbe  true  one  has 
no  legal  effect  upon  his  title,  and  that  a  mu- 
tual recognition  of  a  wrong  line  adjoining 
proprietors  and  their  acquiescence  in  such 
line,  unless  accompanied  by  possession  of  one 
or  both  according  to  it  and  that  continued  for 
15  years,  are  not  conclusive  as  to  their  respec- 
tive rights."  In  Hawley  v.  Bennett  5  Paige 
(N.  T.)  Ill:  rrbe  decision  of  the  Vice  Chan- 
cellor that  the  admissions  of  Bennett  while 
he  remained  in  possession  under  his  deed, 
and  which  were  wholly  inconsistent  with  tbe 
written  evidence  of  bis  title,  could  not  be  re- 
ceived In  evidence  to  destroy  such  legal  title, 
was  correct  as  those  admissions  were  un- 
questionably made  under  a  mistake  of  the 
law  as  applicable  to  the  case."  In  Crockett 
V.  Morrison,  11  Ma  3:  "It  is  also  true  that 
a  tenant's  declarations  are  inadmissible  to 
affect  a  documentary  title  and  that  such  tes- 
timony would  be  a  plain  violation  of  tbe  stat- 
ute of  frauds.  *  *  *  It  is  well  settled 
that  tbe  admission  of  a  party  in  relation  to 
a  question  of  law  is  no  evidence.  Such  ad- 
missions do  not  make  tbe  law  either  one 
way  or  tbe  other,  and  where  the  matter  ad- 
mitted Involves  a  question  of  law,  as  well  as 
fact.  It  falls  within  this  rule,  and  Is  therefore 
incompetent  proof."  In  Rice  v.  Ruddlm'an, 
10  Mich.  137:  "Though  it  was  admitted  by 
both  parties  that  'for  the  purposes  of  tbe 
trial  Lake  Muskegon  should  be  considered  an 
arm  or  estuary  of  Lake  Michigan,  and  part 
and  parcel  thereof,  and  not  as  a  widening 
or  continuation  of  Muskegon  river,'  I  <  m  in- 
clined to  consider  this  rather  as  the  admis- 
sion of  a  conclusion  of  law  from  tbe  facta 
than  as  a  mere  admission  of  fact  Whether 
this  lake  is  to  be  considered  a  part  of  Lake 
Michigan  or  as  a  widening  of  the  Muskegon 
river,  so  far  as  It  might  be  material,  would 
be  a  questloa  of  law,  to  be  decided  Upon  tlie 
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facts  of  the  cam,  and  no  admlsalon  of  the 
parties  could  bind  the  court  as  to  the  law." 
See,  also,  Jackson  ▼.  Shearman,  6  Johns.  (N. 
Y.)  19;  Jackson  ▼.  McVey,  15  Johns.  (N.  T.) 
234:  Solomon  v.  Solomon,  2  Ga.  18;  City  of 
Detroit  ▼.  Beckman,  34  Mich.  12S,  22  Am. 
Bep.  607 ;  Machem  v.  Macbem,  28  Ala.  374. 

We  are  of  the  opinion  that  the  allegations 
of  this  defendant  In  her  bill  In  equity  do  not 
affect  her  title  to  any  part  of  the  land  which 
upon  a  construction  of  her  deed  shall  be 
fi>nnd  to  be  within  the  description  therein 
contained.  The  etCect  of  the  allegations  of 
the  bill  in  this  respect  should  be  distinguish- 
ed from  their  effect  upon  any  claim  of  title 
by  adverse  possession  which  may  be  made 
by  the  defendant  to  land  which  is  not  con- 
tained within  her  lot  as  described  in  the 
deed. 

The  second  fundamental  question  to  be 
considered  is  as  to  the  construction  wblcb 
should  be  given  to  the  description  contained 
in  the  mortgage  and  mortgagee's  deed  to  the 
defendant.  The  testimony  shows  that,  be- 
fore the  defendant  loaned  the  money  to  An- 
nie Campbell  and  took  the  mortgage  from 
Duncan  H.  and  Annie  Campbell,  the  said 
Annie  Campbell  showed  to  the  defendant 
the  dwelling  house  then  In  process  of  erec- 
tion; and  it  Is  a  question,  to  be  determined 
from  the  language  of  the  deed  and  from  the 
drcumstances  of  the  transaction,  whether  or 
not  It  was  the  Intention  of  the  parties  to  the 
mortgage  tliat  the  same  should  cover  the 
whole,  and  not  merely  a  portion,  of  this 
dwelling  house.  In  this  connection  the  lan- 
guage of  the  description  In  said  mortgage 
should  be  considered,  wherein  the  mortgagor 
conveys  the  land,  "together  with  all  the 
bnlldings  and  improvements  thereon."  While 
these  words  alone  cannot  be  permitted  to  ex- 
tend the  grant  and  to  override  the  definite 
calls  of  the  description,  such  words  may  be 
considered  with  advantage  in  determining 
the  intention  of  the  parties.  As  was  held  in 
CarviUe  v.  Hntchlns,  73  Me.  229:  "When 
grant  of  land  Is  made  with  fixed  and  definite 
metes  and  bounds,  capable  of  being  ascer- 
tained on  the  face  of  the  earth.  It  seems 
clear  that  it  cannot  be  enlarged  so  as  to  In- 
clude adloinlng  land  by  the  mere  addition  of 
the  words  'together  with  the  buildings  there- 
on standing,'  although  such  adjoining  land 
to  covered  by  comers  of  the  buildings  refer- 
red to."  When  the  boundaries  set  out  In 
the  description  are  not  definite,  this  and 
similar  expressions  may  be  given  legal  ^- 
fect  In  Lewellen  v.  Williams,  14  Wis.  687,  a 
mortgage  described  the  premises  conveyed  aa 
"the  three-story  brick  building  now  occupied 
by  them  as  a  store"  and  "situated  on  laud 
described  as  follows:  Lot  No.  1,  in  block 
No.  9,  in  the  village  of  Whitewater."  In 
point  of  fact  the  store  covered,  not  only  lot 
No.  1,  bat  also  the  west  two  feet  of  lot  No. 
10,  In  that  block.  The  court  held  that  there 
can  be  no  doubt  that  the  intent  of  the  par- 
ties was  to  convey  the  store  and  all  the  land 


upon  which  It  stood.  The  land  which  Is  es- 
sential to  the  use  of  a  building  will  pass  by 
a  conveyance  of  the  building.  If  It  a|ii>eiir8 
that  such  was  the  Intention  of  the  parties. 

In  construing  the  description  coiitalned  In 
the  deed,  the  purpose  should  be  to  find  the 
intention  of  the  parties.  When  this  Is  clear- 
ly and  definitely  expressed  In  the  Instrur 
ment,  that  expression  must  control.  If  the 
description  Itself  Is  ambiguous  or  uncertain 
in  any  particular,  the  Intention  of  the  par- 
ties in  that  particular  may  be  sought  from 
a  consideration  of  all  the  calls  of  the  descrip- 
tion, of  the  state  of  the  property,  and  of 
the  circumstances  In  which  the  deed  was 
made.  This  court,  in  an  opinion  written  by 
Chief  Justice  Ames.  said.  In  Deblols  v.  Karle, 
7  R.  I.  20:  "The  cardinal  rule  In  tlie  Inter- 
pretation of  all  Instruments,  guarnnili's  In- 
cluded, is  'to  read  the  writing*  and.  tiiking 
its  language  In  connection  with  the  relative 
position  and  general  purpose  of  the  iitirttea, 
to  gather  from  It,  If  you  can,  their  Intent 
in  the  questionable  pai*tlculiir."  .viid  see 
Schelble  v.  Slagle,  80  Ind.  323;  Diiwsim  t. 
James,  64  Ind.  162;  Chapman  v.  llumUlet, 
100  Me.  454,  62  Atl.  215;  Kimball  v.  Seuiple, 
25  Cal.  440;  Robertl  v.  Atwater.  43  Conn. 
540;  Wooster  v.  Butler,  13  Conn.  3fi!t:  Uo- 
senberger  v.  Wabash  Ry.  Co..  (Ml  Mo.  App. 
504,  70  8.  W.  395;  Hall  v.  Eaton.  13!>  Mass. 
217,  29  N.  E.  660;  Murdock  v.  Cli-'i|»i>!iu,  9 
Gray  (Mass.)  156;  Lovejoy  v.  l^ivett.  124 
Mass.  270;  Goodyear  v.  Shanaban.  4.1  Conn. 
204. 

It  appears,  also,  that  the  parties  to  the 
deed  have  given  by  their  acts  a  conotructlon 
to  the  description  In  question  as  one  cover- 
ing the  whole  bouse;  for  when,  to  prevent 
foreclosure  proceedings  under  the  niortRiijse, 
Annie .  Canipdell  conveyed  the  siild  lot  by 
deed  containing  a  like  description  to  Myron 
U.  Hawkins,  for  Emma  A.  Hawkins,  the 
said  Myron  H.  Hawkins  entered  lu>o  pos- 
session of  the  whole  house  under  snid  ilecd, 
and  without  objection  from  Annie  Ciuupliell 
continued  to  collect  the  whole  rent  for  the 
benefit  of  Emma  A.  Hawkins.  This  court 
has  held  in  Hlscox  v.  Sanford,  4  1(.  I.  .'^5, 
that  when  the  proper  construction  of  writ- 
ten instruments  is  doubtful,  when  the  lan- 
guage Is  ambiguous,  when  It  Is  uncertain 
in  what  sense  particular  terms  or  expres- 
sions are  used  by  the  parties,  evidence  as 
to  the  practical  construction  ptit  upon  the 
grant  by  the  parties  Is  often  admitted  with 
great  benefit  and  to  the  advanceujeut  of  Jus- 
tice., 

In  considering  the  terms  of  the  description 
in  question,  certain  of  the  calls  are  definite, 
and  must  be  held  to  indicate  the  Intent  of 
the- parties,  clearly  expressed  In  the  Instru- 
ment. These  positive  calls  should  not  be 
extended  to  conform  to  an  Intentlop  which 
might  be  gathered  from  other  parts  of  the 
description  or  from  extrinsic  evidence.  "The 
chief  purpose  of  construction  Is  to  develop 
the  true  intent  of  the  language,  and  that  In- 
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tent  should  always  be  given  paramount  force 
when  It  has  been  discovered."  Rosenberger 
V.  Wabash  Ry.  Co.,  96  Mo.  App.  504,  70  S. 
W.  395.  And  "another  principle  Is  that  de- 
scription about  which  there  Is  the  least  cer- 
tainty must  yield  to  those  of  greater  cer- 
tainty." Robertl  v.  Atwater,  43  Conn.  540. 
And  as  a  general  rule  known  and  fixed  mon- 
uments and  boundaries  will  control  courses 
and  distances,  and  metes  and  bounds  ex- 
pressed with  certainty  will  Include  the  land 
within  them.  Nichols  v.  Tumey,  15  Conn. 
101.  The  description  calls  with  the  utmost 
certainty  for  a  lot.  In  form  a  rectangle,  with 
north  and  south  lines  each  100  feet  ^ong, 
and  with  east  and  west  lines  each  50  feet 
long,  and  with  the  west  line  conforming  to 
the  west  line  of  the  whole  tract  of  which 
it  is  a  part,  and  also  conforming  to  the  east 
line  of  the  land  of  H.  Conant.  The  call 
for  the  west  line  bounded  by  the  land  of  H. 
Conant  must  have  controlling  force  in  the 
nature  of  a  monument  An  existing  line  of 
an  adjoining  tract  may  as  well  be  a  monu- 
ment as  any  other  object.  Abbott  v.  Abbott, 
61  Me.  675.  The  west  line  determines  the 
location  of  the  east  line,  which  must  be 
parallel  with  and  100  feet  from  the  west 
line. 

It  thns  appears  clearly  that  the  intention 
of  the  definite  language  of  the  description  is 
that  the  lot  conveyed  shall  not  extend  more 
than  100  feet  east  of  the  Conant  land. 
Though  from  the  general  expressions  con- 
tained in  the  description  and  from  extrinsic 
testimony  it  might  be  made  to  appear  that  it 
was  the  intention  of  the  parties  to  include 
within  the  lines  of  the  lot  the  whole  bouse 
and  the  land  thereunder,  such  evidence 
should  not  be  permitted  to  override  the  def- 
inite calls  of  the  description  which  restrict 
said  lot  within  a  line  of  100  feet  east  of 
the  Conant  land.  It  might  be  stated  in  this 
connection  that  the  easterly  side  of  the  body 
of  the  said  dwelling  house,  as  it  was  built, 
coincided  substantially  with  a  line  100  feet 
east  of  the  Conant  line;  and  it  does  not  ap- 
pear from  the  testimony  whether  the  piazza 
and  front  steps,  which  extend  to  the  east  of 
such  line,  were  built  at  the  time  of  the 
execution  of  said  mortgage  to  the  defendant, 
or  whether  they  were  a  part  of  the  original 
construction  of  said  bouse.  The  uncertainty 
in  the  application  of  this  description  to  the 
land  arises  from  the  indeflnlteuess  of  the 
call  as  to  the  point  of  beginning,  or  the 
easterly  terminus  of  the  north  line,  which 
determines  the  location  of  said  north  line 
and  also  of  the  south  line  parallel  with  and 
60  feet  from  It,  and  fixes  the  location  of  the 
lot  upon  the  tract  This  point  must  He  in 
the  line  100  feet  east  of  the  Conant  line,  and 
according  to  the  terms  of  the  description  is 
about  315  feet  distant  from  Dudley  street 
If  no  force  is  conceded  to  the  word  "about," 
there  is  no  indefinitcness  in  the  description, 
and  the  lot  as  delineated  on  the  plat  of  the 
Co-operative    Building    Bank    represents    a 


proper  application  of  ttie  description  to  the 
land.  If,  however,  from  other  parts  of  the 
description  and  from  the  circumstances  ex- 
isting at  the  time  of  the  execution  of  the 
deed,  to  which  the  parties  presumably  had 
reference,  the  purpose  of  the  parties  In  the 
use  of  the  word  "about"  can  be  ascertained, 
such  elTect  should  be  given  to  that  wora  as 
will  carry  out  the  Intention  of  the  parties. 

The  justice  presiding  at  the  trial  In  the 
superior  court  ruled  that  this  word  should 
not  be  held  to  render  the  description  un- 
certain, but  should  be  considered  as  equiv- 
alent to  the  word  "at"  In  some  circumstan- 
ces this  has  been  held  a  proper  construction 
of  the  word,  as  in  Slmms'  Lessee,  v.  Dickson, 
3  Tenn.  137,  Fed.  Cas.  No.  12,869,  where 
the  court  said:  "As  to  the  word  'about' 
used  in  the  grant  I  am  of  the  opinion  that  it 
does  not  make  the  land  uncertain.  It  baa 
always  been  determined  that  the  word  'about' 
signifies  In  an  entry  or  grant  'at*  unless 
something  can  be  shown  to  evidence  a  con- 
trary intention."  The  word  "about,"  occur- 
ring in  a  description  in  deeds,  has  received 
judicial  consideration  and  construction  In  a 
number  of  cases.  The  word  was  considered 
in  a  line  of  cases  calling  for  a  construction  of 
the  descriptions  in  certain  entries  and  pre- 
emptions In  the  wilderness  at  the  time  of  the 
settlement  of  Kentucky  (KIncald  v.  Blythe's 
Heirs,  6  Ky.  479;  Grubbs  v.  Rice,  Id.  107), 
and  In  the  opinion  of  Marshall,  G.  J.,  in 
Johnson  t.  Panuel's  Heirs,  2  Wheat  206,  4 
Ia  Ed.  221.  The  result  of  these  cases  is  that 
the  vague  words,  "about"  or  "nearly,"  and 
the  like,  occurring  in  the  descriptions  of 
distances,  are  to  be  considered  In  giving  ef- 
fect to  the  intention  of  the  parties,  but  are 
to  be  rejected  if  there  are  no  other  words 
rendering  it  necessary  to  retain  them,  and 
that  then  the  distances  mentioned  are  to  be 
taken  as  positive.  The  case  of  Purlnton  t. 
Sedgley,  4  Mo.  283,  is  to  the  following  eflfect : 
In  a  deed  to  the  ancestor  of  the  grantors  in 
the  deed  under  consideration,  the  southerly 
line  of  the  land  conveyed  is  described  as 
"running  an  east-southeast  course,  parallel 
with  the  northerly  line  aforesaid,  about  216 
poles,  more  or  less,  to  the  Abagadasset  river 
aforesaid."  In  a  deed  of  the  heirs  of  this 
grantee,  conveying  a  whole  or  part  of  the  land 
conveyed  to  their  ancestors,  the  southerly 
line  is  described  as  "running  ea^t-soutbenst 
about  216  poles,"  without  reference  to  said 
river  as  the  terminus.  Exactly  216  poles 
would  not  extend  to  the  river.  The  majority 
of  the  court  held  that  this  deed  should  be 
construed  with  reference  to  the  former  deed, 
and  the  Intention  was  found  to  extend  this 
line  to  the  river;  that  the  word  "about" 
In  connection  with  other  circumstances,  may 
have  been  used,  and  probably  was  used,  be- 
cause the  exact  distance  from  or  to  the 
river  was  not  known  when  either  deed  was 
written,  whereas.  If  the  intention  of  the  gran- 
tors bad  been  that  the  third  line  or  course 
should  stop  at  the  end  of  the  216  rods,  the 
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word  "about"  was  not  only  Bnperflnons,  but 
Improper  and  deceptive.  In  Hall  t.  Eaton, 
138  Mass.  217,  29  N.  E.  660,  a  line  described 
In  the  deed  as  "61  feet,  more  or  less,"  was 
permitted  to  be  extended  to  over  80  feet  to 
carry  out  tbe  Intentions  of  the  parties,  as 
expressed  in  other  parts  of  the  description; 
the  court  saying:  "The  question  to  be  de- 
termined is  the  intention  shown  in  tbe  lan- 
guage of  the  deed,  in  tbe  light  of  the  situa- 
tion of  tbe  land  and  the  circumstances  of  tbe 
transaction,  and  sometimes  with  the  aid  of 
declarations  and  conduct  of  tbe  parties  in 
relation  to  the  subject-matter."  In  Iverson 
T.  Swan,  1C9  Mass.  582,  48  N.  E.  282,  in  deeds 
from  a  common  grantor,  tbe  boundary  line 
between  the  plaintiff  and  defendant  was  de- 
scribed as  at  right  angles  to  a  certain  street 
Plaintiff  showed  that,  if  the  line  was  drawn 
at  a  right  angle,  tbe  defendants'  southeast- 
erly boundary  would  be  53^  feet.  Instead  of 
"about  50  feet,"  as  In  the  deed.  The  court 
held  there  was  no  conflict  "between  the  angle 
and  the  measurement,  since  the  measurement 
does  not  purport  to  be  exact,  but  on  Its  face 
is  only  a  rough  estimate,  prefaced  by  tbe 
word  'about'"  In  Atkins  t.  Bordman,  2 
Mete.  (Mass.)  4.57,  37  Am.  Dec.  100,  and  20 
Pick.  (Mass.)  291,  tbe  court  considered  a  res- 
ervation in  a  deed  of  "a  gate  or  passageway 
of  almut  five  feet  wide."  The  court,  in  an 
opinion  written  by  Shaw,  C.  J.,  says:  "Al- 
though tbe  gate  was  described  as  'about  five 
feet  wide,'  there  was  no  warranty  of  its 
width,  and  no  words  declaring  that  he  should 
bare  tbe  width  of  the  way  as  It  then  exist- 
ed, or  any  equivalent  expression;  and  the 
word  'about'  indicates  tlwt  it  was  not  in- 
tended to  be  definite.  It  was  therefore  the 
right  of  a  suitable  and  convenient  passage 
for  purposes  indicated."  In  Maryland  Con- 
struction Co.  V.  Kuper,  90  Md.  529,  at  page 
848,  45  Atl.  197,  at  page  201,  the  court  says: 
"The  use  of  the  word  'abouf  indicated  that 
the  parties  only  contracted  ft>r  a  number 
of  feet  that  would  be  a  near  approximation 
to  those  mentioned,  and  negatives  the  con- 
clusion that  entire  precision  was  intended." 

The  use  of  this  word  in  descriptions,  as  in 
Its  ordinary  use,  indicates  that  exactness  Is 
not  attempted  and  that  an  estimate  is  intend- 
ed to  be  given,  rather  than  a  precise  measure- 
ment; that  the  parties  are  trying  to  provide 
that  their  main  intention  as  to  the  grant  shall 
not  be  defeated  by  a  precise  description  in 
■ome  particular  wherein  precision  Is  not 
then  possible  to  them.  When  the  word  ap- 
pears ia  a  description,  as  in  that  under 
consideration,  it  is  notice  to  all  that  to  carry 
out  the  Intention  of  the  parties  an  elasticity 
may  be  given  to  the  call  in  regard  to  which 
the  parties  have  not  considered  it  advisable 
to  be  exact  In  the  construction  of  such  a 
description  tbe  main  Intention  of  the  par- 
ties should  be  sought,  and  if  the  Intention 
can  be  discovered,  and  It  is  not  in  conflict 
with  the  express  language  of  the  description, 
such  construction,  within  reasonable  limits, 


should  be  given  to  the  estimated  measurement 
as  will  carry  out  the  intention  of  the  parties. 
The  defendant  in  the  case  at  bar  contends 
tliat  a  consideration  of  the  rest  of  tbe  de- 
scription and  the  surrounding  circumstances 
warrants  the  conclusion  that  the  parties  in- 
tended to  so  locate  the  lot,  described  in  the 
mortgage  to  the  defendant  as  to  include 
therein  the  whole  of  the  dwelling  house  then 
in  process  of  construction,  and-  that,  as  the 
exact  distance  from  Dudley  street  was  not 
known  to  them,  they  sought  to  carry  out 
their  Intention  by  roughly  estimating  that 
distance,  rather  than  to  imperil  their  inten- 
tion by  an  attempt  at  exactness.  If  it  should 
be  found  that  it  was  the  intention  of  the 
parties  to  Include  the  dwelling  bouse  in  tbe 
lot  covered  by  the  mortgage,  the  discrepancy 
of  seven  or  eight  feet  between  the  exact  and 
the  estimated  distance  from  Dudley  street 
would  not  be  so  great  as  to  defeat  the  inten- 
tion of  the  parties. 

The  question  arises  whether  the  determi- 
nation as  to  the  intention  of  the  parties  is  for 
the  court  or  for  the  Jury.  It  Is  a  familiar 
rule  that  what  are  the  boundaries  of  land 
conveyed  by  a  deed  is  a  question  of  law, 
where  the  boundaries  are  is  a  question  of 
fact  Tlie  court  must  determine  tbe  first 
and  the  Jury  must  ascertain  the  second.  Ab- 
bott V.  Abbott,  51  Me.  675;  Clark  v.  Wagoner, 
70  N.  O.  706;  Wooster  ▼.  Butler,  13  Conn. 
309;  Held  v.  Proprietors  of  Locks,  8  How. 
274,  12  L.  Ed.  1077.  When  the  calls  of  the 
description  are  definite  and  unequivocal  tbe 
construction  by  tbe  court  amounts  to  a  lo- 
cation of  the  boundaries.  When,  as  in  the 
case  at  bar,  the  description  is  indefinite  in 
some  particular  and  the  intention  of  the 
parties  must  be  sought,  it  is  the  duty  of  the 
court  to  construe  the  language  of  the  deed 
and  to  declare  the  Intention  of  tbe  parties 
so  far  as  their  intention  appears  in  the  in- 
strument, and  it  is  the  duty  of  the  Jury,  gov- 
erned by  the  instructions  of  the  court  as  to 
the  legal  Intent  of  the  language  of  tbe  deed, 
to  determine.  If  possible,  the  Intention  of  the 
parties  in  the  questionable  particular  from 
a  consideration  of  the  evidence  as  to  the  state 
of  the  property  at  the  time  of  the  making  of 
the  deed  and  the  circumstances  surroundlns 
the  transaction. 

The  remaining  general  question  to  be  con- 
sidered is  as  to  the  defendant's  claim  of  ti- 
tle by  adverse  possession  to  ail  tlie  land 
upon  which  the  house  and  bam  stood,  with- 
out regard  to  whether  tbe  whole  of  said  land 
was  or  was  not  Included  within  the  lines  of 
the  lot  mortgaged.  This  question  would,  In 
any  event,  have  a  bearing  upon  the  title  to 
the  land  under  such  part  of  the  dwelling 
house  as  lay  east  of  a  Hue  100  feet  east  of 
the  Conant  line,  as  such  land  is  clearly  be- 
yond the  lot  as  described  In  the  mortgage 
deed;  and  if  it  should  be  decided  tliat  the 
easterly  end  of  tbe  north  line  of  said  lot 
should  be  taken  as  exactly  315  feet  south  of 
Dudley  street,  this .  question  would  hare  a 
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bearing  upon  tbe  title  to  the  land  under  the 
Boutherly  portion  of  the  bam  and  dwelling 
house.  On  July  IS.  1886,  Annie  Campbell 
conveyed  to  Myron  H.  Hawkins,  for  Emma 
A.  Hawkins,  "a  certain  lot  or  parcel  of  land, 
with  all  the  buildings  and  ImproTements 
thereon,  situated  in  the  city  of  Pawtucket," 
described  as  in  the  mortgage  deed  to  the 
defendant,  and  on  said  Jnly  16,  1896.  Myron 
H.  Hawkins, 'for  Emma  A.,  took  possession 
of  the  dwelling  house  and  bam,  and  began 
to  collect  the  rent  for  the  same,  and  contin- 
ued to  do  80  until  the  sale  under  foreclosure, 
when  Emma  A.  bought  In  the  property  de- 
scribed in  said  mortgage  to  her  and  contin- 
ued to  hold  possession  and  to  collect  rent 
therefor  until  October  22,  1906,  when  she 
moved  the  buildings  as  before  set  forth. 
The  defendant,  because  of  the  privity  exist- 
ing between  Myron  H.  Hawkins  and  her- 
self, seeks  to  tack  the  possession  of  Myron 
H.  upon  her  own  subsequent  possession,  and 
claims  a  possession  of  all  the  land  in  dispute 
adverse  to  the  plaintlfC  for  more  than  the 
statutory  period  of  10  years.  Under  the 
statute,  in  order  to  acquire  a  title  by  adverse 
possession,  it  is  necessary  that  the  claimant 
should  have  been  for  the  statutory  period  In 
the  uninterrupted,  quiet,  peaceable,  and  actu- 
al seisin  and  possession  of  the  land,  "claim- 
ing the  same  as  his,  her  or  their  proper, 
sole  and  rightful  estate  In  fee  simple."  On 
February  13,  1903,  the  defendant,  by  the  al- 
legations of  her  bill  In  equity,  signed  by 
her  and  filed  in  court,  admitted  the  title  of 
this  plaintiff  to  tbe  land  upon  which  cer- 
tain portions  of  the  house  and  bam,  therein 
specified,  at  that  time  stood.  These  admis- 
sions of  title  in  tbe  plaintiff  interrupted  tlie 
continuity  of  the  defendant's  adverse  pos- 
session, if  any  had  commenced  to  run  in 
her  favor. 

In  Stump  T.  Henry,  6  Md.  201,  61  Am.  Dec. 
300,  the  court  holds  that.  If  the  title  of  one 
U  upon  possession  alone,  then  it  must  he 
adverse,  exclusive,  and  continuous  for  more 
than  20  years.  It  surely  is  not  when  by  the 
admissions  In  his  bill  in  equity  he  admitted 
ttiat  the  land  was  sold  under  execution  upon 
a  Judgment  against  himself  within  20  years. 
In  Horton  v.  Davidson,  135  Pa.  186,  19  Atl. 
934,  the  court  held  that  the  defense  of  ad- 
verse, possession  fails  when  there  was  a  dis- 
tinct recognition  of  plaintiff's  title  by  the 
defendant  In  a  letter  written  by  him.  In 
Daveis  v.  Collins  (C.  C.)  43  Fed.  31,  the  court 
says:  "The  moment  that  the  person  in  pos- 
session of  the  premises  acknowledges  that 
he  is  not  the  owner,  the  running  of  the  stat- 
ute, in  common  language,  is  broken,  and  the 
20  years  or  whatever  time  has  been,  counts 
for  nothing."  In  Lamb  v.  Foss,  21  Me.  240, 
the  written  admission  by  a  person,  claiming 
adverse  possession,  that  land  in  question  be- 
longed to  another,  would  be  a  voluntary  sub- 
mission to  that  title  and  a  surrender  of  any 
rights  acquired  by  any  prior  possession.    In 


City  of  St  Paul  v.  Chicago,  etc,  Ry.  Co.,  63 
Minn.  330,  63  N.  W.  267,  65  N.  W.  649,  68 
N.  W.  468,  34  L.  H.  A.  184,  held  a  recogni- 
tion by  the  occupant  of  the  title  of  tbe  owner 
will  break  the  continuity  of  claim,  as  well  as 
the  continuity  of  possession,  although  tbe 
occupant  continues  In  possession  of  the  prem- 
ises; and  in  such  case  he  must  begin  de  novo 
if  he  would  claim  the  benefits  of  the  statute. 
And  see  Robinson  v.  Bazoon,  79  Tex.  524,  15 
S.  W.  585;  Olson  v.  Buck,  94  Minn.  456,  103 
N.  W.  335;  Deppen  v.  Bogar,  7  Pa.  Super. 
Ct  434;  Lovell  v.  Frost,  44  Cat  471;  MUIer 
V.  Keene,  5  Watts  (Pa.)  348. 

Further,  it  appears  that,  without  the  ad- 
mission of  this  plaintiCTs  title  made  in  the 
bill  in  equity,  the  defendant  cannot  be  held 
to  have  title  by  adverse  possession  against 
the  plaintiff  of  any  of  the  land  in  question. 
The  defendant  claims  an  entry  into  posses- 
sion of  the  dwelling  hou^  under  a  grant  to 
Myron  H.  Hawkins  from  Annie  Campl>ell, 
who  had  previously  given  a  mortgage  of  tbe 
whole  tract  to  the  Co-operative  Building 
Bank,  which  mortgage  was  then  subsisting 
and  was  a  first  mortgage  as  to  all  land  not 
Included  within  the  term  of  the  mortgage 
previously  given  to  the  defendant.  This 
court  in  Doyle  v.  Mellen,  15  R.  I.  523,  8  AtL 
709,  adopted  the  opinion  of  Whlttington  t. 
Flint,  43  Ark.  604,  61  Am.  Rep.  572.  that 
"possession  by  the  grantee  of  a  mortgagor 
under  a  deed  of  warranty  wUl  not  be  deemed 
to  be  adverse  to  the  mortgagee  without  an 
explicit  denial  of  holding  under  him  brought 
to  his  notice.  The  mortgagor  and  his  as- 
signs bold  in  privity  with  the  mortgagee  and 
In  subordination  to  his  rights."  And  see 
cases  cited  in  Doyle  v.  Mellen,  supm.  and 
also  Devyr  v.  Schaefer,  55  N.  Y.  440;  Watts 
V.  Creighton,  85  Iowa,  164,  62  N.  W.  12, 
Maxwell  v.  Hartmann,  60  Wis.  660.  8  N.  W. 
103;  Harding  v.  Durand,  36  111.  App.  238; 
Chouteau  v.  Riddle,  110  Mo.  306,  19  S.  W. 
S14;  Lowry  v.  Tilleny,  81  Minn.  500.  18  N. 
W.  452. 

We  now  come  to  a  consideration  of  the 
exceptions  of  the  defendant  contained  in 
her  bill  of  exceptions.  The  first  and  second 
exceptions  are  to  the  admission  in  evidence  of 
two  plats  prepared  by  tbe  engineer  of  the 
plaintiff,  from  his  field  notes,  on  which  plats 
the  lot  of  the  defendant  is  delineated  In  ac- 
cordance with  the  claim  of  the  plaintiff  as 
beginning  at  its  northeast  comer,  exacUy 
315  feet  south  of  Dudley  street  As  these 
plats  show  the  location  of  tbe  house  and 
barn  with  reference  to  the  land  according  to 
the  plaintiff's  claim,  there  was  no  error  in 
their  admission.    Exceptions  are  overruled. 

Tbe  third,  fourth,  and  fifth  exceptions  are 
to  the  raling  of  the  justice  presiding  exclud- 
ing the  following  questions  asked  by  the  de- 
fendant: "60  Q.  What  was  the  reason  for 
filing  this  bill  in  equity?"  "66  Q.  When  was 
the  first  time  that  the  Co-operative  Building 
Bank  laid  claim  to  any  part  of  this  house?' 
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•~^nd  ft  qnestlon  as  to  tbo  natnre  of  negotia- 
tions carried  on  between  the  plaintiff  and 
tbe  defendant  for  a  settlement  of  matters 
In  controTersy,  wblch  negotiations  did  not 
resalt  In  a  settlement  of  tbe  differences  of 
fbe  parties.  Eacb  of  tbese  questions  appears 
to  be  Immaterial,  and  tbe  exceptions  are 
overruled. 

The  sixth  exception  set  out  In  tbe  bill  is 
to  a  ruling  of  the  Justice,  and  an  exception 
thereto  by  the  defendant,  appearing  on  page 
71  of  the  transcript.  There  does  not  appear 
upon  said  page  any  ruling  or  exception,  and 
the  counsel  for  tbe  defendant  to  bis  argu- 
ment or  in  his  brief  has  not  pointed  It  out 
to  tbe  court  The  sixth  exception  is  not  con- 
sidered. 

The  seventh  exception  is  to  tbe  instmction 
of  the  justice  to  tbe  Jury  that  tlie  only  ques- 
tion before  them  iras  as  to  tbe  amount  of 
tbe  plaintiff's  damage.  This  exception  should 
be  sustained.  The  plaintiff  was  clearly  en- 
titled to  damages  for  tbe  removal  of  that 
portion  of  the  house  which  extended  over  a 
line  100  feet  east  of  the  Conant  line  onto  the 
land  of  tbe  plaintiff,  and  the  Jury  should 
have  been  so  Instructed.  But  whether  the 
southerly  portion  of  tbe  bouse  and  baru  was 
on  the  land  of  the  plaintiff  or  the  defend- 
ant, and  hence  whether  its  removal  by  the 
defendant  constituted  a  trespass  on  the  close 
of  the  plaintiff,  were  questions  for  the  Jury, 
as  has  been  Indicated  before. 

The  eighth  exception  was  to  tbe  refusal 
of  the  Justice  to  charge  tbe  Jury  as  request- 
ed In  defendant's  first,  third,  fourtb,  fifth, 
and  sixth  requests.  Tliese  requests  are  as 
follows: 

"(1)  That  the  word  'about,'  in  the  defend- 
ant's dped  wherein  is  tbe  language  'about  315 
from  Dudley  street,'  should  be  construed. 
If  possible,  in  such  manner  as  to  carry  out 
tbe  meaning  and  intent  of  tbe  grantor  with 
reference  to  the  house  and  lot  conveyed  or 
Intended  to  be  conveyed." 

"(3)  That  the  Jury  is  entitled  to  consider, 
and  sboold  consider  the  evidence  Introduced 
in  this  case  upon  tbe  question  of  the  defend- 
anft  peaceful,  adverse  possession  of  the 
land  and  part  of  tbe  bbnse  standing  thereon 
claimed  by  tbe  plaintiff,  and  that  If  the  Jury 
find  tbat  the  defendant  was  in  the  peaceable 
and  adverse  possession  of  said  land  and  part 
of  tbe  house  standing  thereon  for  10  years 
prior  to  bringing  this  salt  then  the  defendant 
is  entitled  to  a  verdict 

"(4)  Tbat  it  is  for  tbe  Jury  to  say,  from 
all  tbe  testimony  In  this  case,  whether  or 
not  the  defendant  Is  guilty  of  trespass  In  this 
case. 

"(5)  That  If  tbe  jury  find  from  the  evi- 
dence that  tbe  defendant  for  the  space  of 
ten  years  was  In  tbe  uninterrupted,  quiet 
peaceable,  and  actual  seisin  and  possession 
of  tbe  land  upon  wblch  tbe  bouse  In  question 
stood  and  the  land  upon  which  it  stood. 


"(6)  The  Jury  Is  fiistructed  that  before  it 
can  find  a  verdict  in  damages  for  tb«  plain* 
tiff,  It  must  determine  whether  or  not  tbe 
defendant  Is  guilty  of  trespass  as  alleged  in 
the  declaration." 

The  refusal  of  the  first  request  was  error. 
The  court's  ruling,  as  to  the  other  requests 
was  proper.  As  to  the  fourth  and  sixth  re- 
quests, the  Jury  were  properly  instructed 
that  tbe  defendant  was  guilty  of  trespass  la 
removing  from  tbe  land  of  tbe  plaintiff  the 
piazza  and  front  steps  and  such  other  por^ 
tions  of  tbe  dwelling  house  as  extended  onto 
tbe  land  of  the  plaintiff  on  the  easterly  aids 
of  the  house. 

The  ninth  exception,  which  was  to  tbe  d«> 
cision  of  tbe  Justice  denying  defendnnt's  mo> 
tlon  for  a  new  trial,  should  be  sustained. 

The  defendant's  exceptions  are  suatalned, 
as  above  specified,  and  case  Is  remitted  to 
the  superior  court  for  a  new  trial. 


(30  R.  L  6S) 
BATNES  V.  BILLINGS  et  al. 

(Supreme  Court  of  Rhode  Island.    July  & 
1909.) 

1.  Trial  (|  130*)— Dibection  or  Vkboiov— 

DlBECTION   FOB   DEFENDAKT. 

A  verdict  should  not  be  directed  for  defend- 
ant,  if  on  any  view  of  the  evidence  plaintiff  can 
recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  S32,  838;  Dec.  Dig.  f  139.*] 

2.  Mabteb  and  Sebvant  (S  284*)— Injubies— 
Actions— JuBT  Question — Scope  or  Sebv- 

ANT'S  AUTIIOBITT. 

In  an  action  for  injuries  to  an  elevator  paa> 
seneer,  wliile  on  top  of  the  car  at  tbe  request  of 
the  elevator  operator  to  replace  a  screen,  by  be- 
ing caught  between  tbe  open  door  and  the  ele- 
vator frame  upon  the  Btartinx  of  the  car  by  the 
operator,  whether  defendants  Instructions  to 
the  operator  authorized  him  to  request  plaintiff 
to  assist  in  replacing  the  screen  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  284.*] 

3.  Mastsb  and  Sebvant  (i  88*)— EbciSTENOi 
or  Relation. 

If  an  elevator  operator  was  anthorized  to 
request  plaintiff,  a  passenger,  to  go  upon  the 
roof  of  the  car  in  order  to  replace  a  screen  to 
prevent  objects  from  falling  upon  liimself  and 
passengers,  plaintiff  was  not  a  trespasser  while 
doing  so,  but  was  ft  servant  of  the  owner  for 
the  time  being. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  IMg.  }  148;   Dec  Dig.  S  88.*]. 

4.  Masteb  and  Sbbvant  ({  201*)— Mastkb'* 

LlABILITT — CONOUBBENT    NEOLIGKNCE. 

The  master  is  liable  for  injuries  to  a  serv^ 
ant  caused  by  the  concurrent  negligence  of  hliik- 
self  and  a  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  615-534;  Dec.  Dig.  | 
201.*] 

5.  Mastsb  and   Sebvaitt   (i    192*)— Fxllow 
Sebvant— The  Relation. 

A  passenger,  who  went  upon  tbe  roof  of  the 
elevator  cage  at  tbe  request  of  the  elevator  op- 
erator in  order  to  replace  a  screen  to  prevent  ob- 
jects from  falling  into  the  car,  was  a  fellow 
servant  of  the  operator,  so  that  he  could  not  re- 
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cover  against  the  owner  for  the  former's  negli- 
gence in  starting  the  car  and  injuring  plaintiff 
while  he  was  on  the  roof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $  380;   Dec  Dig.  }  192.*] 

6.  Master  and  SEBVANt  (§  204*)— Injuries 
TO  SEBVANT—DErENSES— Assumed  Risk, 

In  an  action  by  one  who  was  a  passenger 
on  an  elevator,  but  went  upon  the  top  of  the 
car  at  the  operator's  request  to  replace  a  screen, 
so  that  he  was  a  servant  for  the  time  being,  and 
was  injured  by  the  operator  starting  the  car 
while  the  elevator  door  was  open,  the  doctrine 
of  assumed  risk  was  not  a  defense  under  Gen. 
Laws  1896,  c  108,  f  16,  as  amended  by  Pub. 
Laws  1902,  p.  44,  c  973,  i  2,  requiring  every 
passenger  elevator  to  be  fitted  with  a  device  to 

Srevent  the  car  from  being  started  before  the 
oors  were  closed,  and  providing  that  it  shall  be 
no  defense  to  an  action  against  the  owner  for 
injuries  caused  by  his  failure  to  comply  with 
the  statute  that  the  injured  person  knew  the  el- 
evator was  being  operated  in  violation  of  the 
statute  or  continuea  to  ride  thereon  with  such 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  204.*] 

7.  Master  and  Servant  (§  289*)— Injuries 
TO  Servant— Jury  Questions— Contribu- 
tory Negligence. 

In  such  action,  whether  plaintiff  was  negli- 
gent held  Cor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1089-1132 ;  Dec.  Dig.  f 
289.*] 

8.  Master  and  Servant  (S  286*)— Injuries  to 
Servart-^uby  Question— Negligence. 

In  such  action,  whether  defendant  was  neg- 
ligent held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  286.*] 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  CountleB;  WUlard  B.  Tan- 
ner, Judge. 

Action  by  Thomas  F.  Baynes,  by  his  next 
friend,  against  Henry  A.  Billings  and  others. 
Verdict  directed  for  defendants,  and  plaintiff 
excepts.  Exceptions  sustained,  and  cause-  re- 
manded for  new  trial. 

John  W.  Hogan  and  Pblllp  S.  E^nauer,  for 
plaintiff.  Vincent,  Boss  &  Bamefleld  and 
Alexander  L.  Churchill,  for  defendants. 


JOHNSON,  J.  The  defendants  were  the 
owners  of  a  building  in  the  city  of  Provi- 
dence known  as  the  "Billings  Block."  The 
several  floors  of  this  building  were  used  for 
business  purposes  and  leased  to  different  par- 
ties. Warren  &  WliUams,  Jewelers,  occupied 
the  fourth  floor,  and  the  plaintiff  was  em- 
ployed by  that  firm  as  an  errand  boy.  The 
building  was  provided  with  a  passenger  ele- 
vator for  the  use  and  accommodation  of  ten- 
ants. Tills  elevator  at  the  time  of  the  acci- 
dent, July  11,  1904,  was  being  run  by  a  boy 
named  William  George.  Upon  the  day  of 
the  accident  the  plaintiff,  and  another  boy 
named  Gaynor  together  entered  the  elevator 
at  the  street  floor.  Gaynor  at  that  time  was 
in  the  employ  of  the  Western  Union  Tele- 
graph Company,  and  had  a  message  for  de- 
livery to  a  firm  that  occupied  the  fifth  floor. 


Gaynor  had  preTlonsIy  be»i  employed  In  the 
Billings  Block.  After  the  plaintiff  and  Gay- 
nor were  safely  on  board,  the  elevator  as- 
cended to  the  flfth  floor;  the  plaintiff  re- 
maining therein.  The  elevator  then  waited, 
at  the  flfth  floor,  for  Gaynor  to  deliver  his 
message  and  rettim,  and  the  plaltitlff  etlll 
remained  therein.  Then  the  elevator  de- 
scended to  the  fourth  floor,  where  the  plain- 
tiff was  employed,  and  he  then  alighted,  and 
at  the  request  of  the  elevator  boy  went  upon 
the  top  of  the  elevator  to  arrange,  straighten, 
or  put  in  place  a  screen  designed  to  protect 
people  in  the  elevator  from  any  objects  that 
might  fail  down  the  elevator  well.  To  en- 
able the  plaintiff  to  gain  access  thereto,  and 
to  leave  the  top  of  the  elevator  when  he  had 
finished,  the  elevator  was  lowered  by  George 
so  that  the  top  was  on  a  level  with  the 
fourth  floor.  While  the  plaintiff  was  oi- 
gaged  upon  the  top  of  the  elevator,  the  bell 
was  rung  at  the  fifth  floor  and  the  elevator 
started  upward,  and  the  plaintiff,  in  attempt- 
ing to  get  off  the  moving  elevator,  was 
caught  and  injured.  The  case  was  tried  in 
the  superior  court,  with  a  Jury,  November  5, 
1908,  and  at  the.  conclusion  of  the  testimony 
the  court  directed  a  verdict  for  the  defend- 
ants. 

The  plaintiff  has  filed  his  bill  of  excep- 
tions upon  the  following  grounds:  "(1)  To 
the  ruling  or  decision  of  said  justice  at  the 
trial  of  said  action  In  granting  the  defend- 
ant's motion  for  the  direction  of  a  verdict 
for  the  defendants  at  the  close  of  the  plain- 
tiff's testimony,  as  shown  on  page  71  of  the 
transcript  of  testimony,  etc.,  filed  herewith. 
(2)  To  the  ruling  or  decision  of  said  Justice 
at  the  trial  of  said  action  in  directing  the 
Jury  to  return  a  verdict  for  the  defendants 
at  the  close  of  the  plaintiff's  testimony,  as 
shown  on  page  72  of  the  transcript  of  testi- 
mony, etc.,  filed  herewith." 

The  statement  In  the  grounds  of  exception 
that  a  verdict  was  directed  at  the  close  of 
the  plalntitfs  testimony  is  not  correct.  Tes- 
timony was  offered  on  behalf  of  the  defend- 
ants. The  court  first  stated.  In  the  absence 
of  the  Jury,  that  he  would  direct  a  verdict 
and  note  an  exception.  Later,  when  the 
Jury  had  been  brought  back,  the  court  di- 
rected a  verdict,  and,  after  the  verdict  was 
rendered  for  the  defendant,  noted  the  plain- 
tiff's exception.  The  plaintiff  has  set  forth 
grounds  of  exception  both  to  the  statement 
of  the  court  on  page  71  and  to  the  direction 
of  the  verdict  on  page  72  of  the  transcript, 
which  accounts  for  there  being  two  grounds 
of  exception  to  the  same  import  An  addi- 
tional count  to  the  declaration  was  with- 
drawn at  the  opening  of  the  case,  and  the 
trial  proceeded  upou  the  original  declaration. 

The  plaintiff's  declaration  alleges  tliat  the 
defendants  were  the  owners  of  the  building 
known  as  "Billings  Block,"  at  No.  21  Eddy 
street,  in  said  city  of  Providence,  and  tliat 
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an  elevator  for  the  carriage  of  passengers 
was  tben  and  tbere  proyided,  maintained, 
and  operated  In  said  building,  and  that  the 
defendants  were  negligent  In  not  providing 
and  keeping  In  repair  for  said  elevator  some 
snitable  device  to  prevent  the  elevator  car 
from  being  started  until  the  door  or  doors 
<q)enlng  Into  said  elevator  shaft  were  closed, 
as  is  provided  and  enacted  under  the  pro- 
visions of  section  IS,  c.  108,  of  the  General 
Laws  of  1896,  as  amended  by  chapter  921, 
p.  830,  of  the  Public  Laws  passed  November 
29,  1901,  and  as  further  amended  by  section 
2;  c.  973,  p.  44,  of  the  Public  Laws  passed 
April  3,  1002.  The  plaintiff  then  avers  that 
while  he  was  rightfully  In  said  building  as 
the  employs  of  Warren  A  Williams,  and 
rightfully  and  lawfully  npon  said  elevator, 
and  In  the  exercise  of  due  care,  and  while 
In  the  act  of  leaving  and  stepping  from  said 
elevator,  the  door  at  the  fourth  floor  of  said 
tralldlng  being  open,  then  suddenly  said  ele- 
vator shot  up,  catching  him  between  the  Jamb 
of  the  door  and  the  elevator  cage,  by  reason 
whereof  plaintiff  was  Injured,  etc. 

Section  16,  c  106,  Oen.  Laws,  provides 
tliat:  "Every  passenger  elevator  shall  be 
fitted  with  some  mechanical  device  to  prevent 
the  elevator  car  from  being  started  until  the 
door  or  doors  opening  into  the  elevator  shaft 
are  dosed."  Chapter  021  of  the  Public 
Laws  retains  the  words  above  quoted;  the 
changes  effected  by  that  chapter  relating 
entirely  to  other  matters.  Chapter  973  of 
the  Public  Laws  also  retains  the  same 
words,  without  either  qualification  or  modi- 
fication; but  some  new  provisions  are  added, 
among  which  are  the  following :  "In  all  cas- 
es in  which  any  person  shall  suffer  injury 

•  •  •  In  consequence  of  the  failure  of  the 
lessee  or  owner  or  owners  of  any  building  to 
comply  with  the  provisions  of  this  and  the 
preceding  section,  *  *  •  gnch  lessee  and 
owner  or  owners  shall  be  Jointly  and  sev- 
erally liable  to  any  person  so  Injured  in  an 
action  of  trespass  on  the  case  for  damages 
for  such  Injury.  ♦  •  •  It  shall  be  no  de- 
fense to  said  action  that  the  person  Injured 

•  •  •  had  knowledge  that  any  elevator 
was  being  operated  in  said  building  contrary 
to  the  provisions  of  this  and  the  preceding 
section,  or  that  such  person  continued  to 
ride  in  said  elevator  with  said  knowledge." 

It  was  shown  that  the  defendants  were 
the  owners  of  the  building  and  elevator  in- 
volved In  the  salt  at  the  time  the  accident 
occurred;  that  the  plaintiff,  at  the  time  of  the 
accident,  July  11,  1904,  was  about  13  years 
old,  and  was  acting  as  an  errand  boy  for 
Warren  &  Williams,  who  occupied  rooms  on 
the  fourth  floor  of  the  building  in  question; 
that  the  elevator  was  a  passenger  elevator; 
that  the  plaintiff  was  returning  to  the  place 
of  business  of  his  employers,  and  while  rid- 
ing upon  the  elevator  was  requested  by  the 
operator  to  adjust  the  screen  on  the  top  of 
the  elevator;  that  after  he  alighted  at  the 


fourth  floor  the  elevator  was  lowered  by  the 
operator'  with  the  door  open,  so  that  he 
could  step  on  the  top  of  It,  and  he  did  so; 
that  while  he  was  on  the  top  of  the  elevator, 
and  while  the  door  was  open,  the  operator 
started  the  elevator,  and  be  was  caught  be- 
tween the  top  of  the  elevator  and  the  door- 
way, and  was  injured.  There  was  testimony 
that  the  elevator  could  be  moved,  when  the 
doors  into  the  shaft  were  open,  three  or  four 
weeks  before  the  accident  It  was  so  moved 
on  the  day  of  the  accident  to  allow  the 
plaintiff  to  get  on  the  top.  Qeorge,  the  ele- 
vator boy,  was  employed  by  the  owners  of 
the  building.  George  was  19  years  old  at  the 
time  of  the  trial  November  5,  1908.  He  was 
therefore  about  15  years  old  at  the  time 
of  the  accident  The  defendants  did  not 
offer  any  testimony  as  to  the  matter  of  the 
elevator  being  fitted  with  the  device  required 
by  the  statute,  or  as  to  whether  the  elevator 
could  or  could  not  be  started  when  the  door 
was  open.  The  defendants  testified  as  to 
Instructions  to  the  elevator  boy  and  as  to 
the  authority  given  him. 

Henry  A.  Billings:  "Q.  And  will  yon 
please  state  what  this  boy  was  employed  by 
you  to  do?  A.  To  run  the  elevator.  Q. 
Was  he  employed  to  do  anything  else?  A. 
Nothing.  Q.  Did  he  have  any  authority  to 
make  arrangements  about  fixing  the  eleva- 
tor? A.  Not  at  an.  Q.  Did  you  give  him 
any  Instruction  at  any  time  with  reference 
to  boys  about  the  elevator?  A.  I  gave  him 
orders,  when  I  hired  him,  not  to  have  boys 
fooling  around  the  elevator,  and  I  told  him 
to  keep  the  boys  away,  and  not  have  them 
around  it  at  all.  •  •  •  C.  Q.  Well,  I 
want  yon  to  testify  as  to  what  you  remem- 
ber, Mr.  Billings.  It  is  easy  to  say  that  you 
probably  had  something  to  do  about  it  Will 
you  tell  the  Jury  what  was  said  to  the  boy 
George  by  yourself?  Just  repeat  what  you 
said  to  him.  A.  About  what  his  duties  were? 
CL  Q.  Yes.  A.  Attend  to  the  elevator  and 
run  it,  look  out  for  things,  and  keep  the 
boys  away  from  it  C.  Q.  That  was  all?  A. 
That  is  what  I  told  him."  In  answer  to 
the  question,  "If  it  [the  screen]  got  mis- 
placed, wouldn't  it  be  attending  to  the  eleva- 
tor to  put  it  back  in  place?"  he  answered: 
"Why,  it  was  his  duty  to  do  it,  or  else  the 
engineer  who  had  charge  of  the  place  would 
do  it  I  don't  know  whether  It  would  be  the 
boy's  business  to  do  it  or  not"  Later  he 
testified  that  he  thought  "it  would  be  the 
engineer's  duty.  C.  Q.  So  far  as  your  in- 
structions to  this  boy  went,  you  didn't  give 
him  any  instructions  about  what  he  should 
do  in  case  any  part  of  the  elevator  should 
get  out  of  order?  A.  I  don't  know  as  I  evee 
gave  the  boy  any  Instructions  about  it  O.  Q. 
You  left  it  to  bis  own  judgment  what  to  do. 
If  anything  got-  out  of  order?  A.  I  suppose 
he  would  report  to  me.  C.  Q.  You  gave  him 
no  instructions  what  to  do  in  case  It  got 
out  of  order?    A.  No,  sir;  I  did  not    0.  Q. 
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Then  yon  left  It  to  hia  Jndgment  what  to 
do  In  case  anything  got  out  of  order,  didn't 
you?    A.  I  think  it  was  that  way,  then." 

Frank  Billings  testified.  "C.  Q.  What  In- 
structions did  yon  ever  give  him  In  case  any- 
thing got  out  of  order?  A.  1  never  gave  hlni 
any  Instructions  at  all."  Later  he  said  that 
the  boys  that  run  the  elevator  always  go  to 
the  engineer  if  there  is  anything  out  of  the 
way,,  that  he  told  him  to  go  to  the  engineer, 
that  he  didn't  mean  that  he  gave  him  no  in- 
structions at  all,  and  finally:  "C.  Q.  Did 
you  leave  It  to  bis  own  Judgment  for  any- 
thing he  didn't  need  the  engineer  for?  A.  I 
told  him,  if  there  was  anything  be  wanted 
the  engineer  for,  to  get  him.  G.  Q.  And  left 
It  for  him  to  say  whether  he  needed  the 
engineer  or  not;  is  that  right?  A.  I  sup- 
pose so." 

A  verdict  should  not  be  directed,  if  on  any 
view  of  the  testimony  the  plaintiff  can  re- 
cover. Upon  the  testimony  the  plaintiff  was 
lawfully  in  the  building,  and  was  lawfully 
riding  In  the  elevator,  when,  on  his  arrival 
at  the  fourth  floor,  be  was  requested,  upon 
alighting,  to  go  upon  the  top  of  the  elevator 
and  adjust  the  screen.  This  screen  was  in- 
tended to  keep  things  from  falling  into  the 
top  of  the  elevator  and  upon  persons  in  the 
elevator.  The  plaintiff,  at  the  request  of  the 
operator,  went  upon  the  top  of  the  elevator, 
after  it  had  been  lowered  by  the  operator  so 
that  its  top  was  even  with  the  floor.  It  was 
thus  lowered  while  the  door  was  open,  and 
when  the  plaintiff  bad  adjusted  the  screen, 
and  was  in  the  act  of  leaving  the  top  of  the 
elevator  through  the  open  door,  a  bell  rang, 
and  the  operator  started  the  elevator  up- 
ward, and  the  plaintiff  was  thereby  Injured. 
The  plaintiff,  when  asked  what  was  the  mat- 
ter with  the  screen,  said:  "It  bad  been  half 
off,  Just  turning  around,  half  off,  liable  to 
fall  through."  According  to  his  testimony, 
then,  the  screen,  intended  to  protect  passen- 
gers from  objects  which  might  fall  from 
above,  had  turned,  and  bad  Itself  become  a 
source  of  danger,  liable  to  fall  tbrough.  Un- 
der such  circumstances,  was  it  unreasonable 
that  the  operator  should  ask  the  plaintiff  to 
go  on  the  top  and  fix  tha  screen,  when  its 
condition  menaced  the  safety  of  the  operator 
and  passengers  In  the  elevator?  Is  it  clear 
that  any  Instructions  were  given  to  the  oper- 
ator which  would  preclude  such  action  on  his 
part?  The  testimony  of  the  defendants  as 
to  the  instructions  to  the  operator  is  confused 
and  conflicting.  In  Poulton  v.  London  & 
South  Western  Railway  Co.,  L.  R.  2  Q.  B.  538, 
cited  by  this  court  in  Staples  v.  Sbbmld,  18 
R.  I.  220,  26  Atl.  103.  10  L.  R.  A.  824,  Black- 
bum,  J.,  says:  "There  can  be  no  question 
that  where  a  railway  company,  or  any  other 
body,  have  upon  tbe  spot  a  person  acting  as 
their  agent,  that  Is  evidence  to  go  to  tbe 
Jury  that  that  person  has  authority  to  do 
all  those  things  on  their  behalf  which  are 
right  and  proper  in  the  exigencies  of  their 
business— all  audi  things  as  somebody  must 


make  np  his  mtnd,  on  bdialf  of  tha  company, 
whether  they  should  be  done  or  not ;  and  the 
fact  that  tbe  company  are  absent  and  the' 
person  Is  there  to  manage  their  affairs  Is 
prima  fade  evidence  that  he  was  clothed 
with  authority  to  do  all  that  was  right  and 
proper,  and  if  be  happens  to  make  a  mistake, 
or  commit  an  excess,  while  acting  within  tbe 
scope  of  his  authority,  liis  employers  are 
responsible  for  it" 

It  is  also  to  be  noted  that  the  obligation  to 
provide  and  maintain  tbe  device  mentioned 
does  not  grow  out  of  contract  or  depend  upon 
Invitation  by  the  defendants.  It  is  imposed 
by  the  statute.  If  the  defendants  bad  leased 
the  building  to  another,  with  a  stipulation 
that  the  lessee  should  keep  tbe  building  in 
repair  In  all  respects,  including  the  elevator, 
and  a  tenant  or  a  servant  of  the  lessee  had 
been  Injured  because  the  elevator  was  operat- 
ed without  a  suitable  device  to  prevent  its 
being  started  until  the  door  or  doors  open- 
ing into  the  elevator  shaft  were  closed,  tlie 
defendants  would  still  have  been  liable^  as 
well  as  tbe  lessee. 

Under  the  circumstances  shown,  was  not 
the  question  as  to  what  Instructions  \rete 
really  given  by  the  defendants  to  the  opera- 
tor a  question  of  fact  to  be  passed  upon  by 
tbe  Jury?  We  think  it  was.  Was  it  not  a 
question  for  the  Jury  whether  the  Instruc- 
tions authorized  tbe  boy,  under  the  conditiona 
shown,  the  displacement  of  the  acrean,  with 
the  attendant  danger  to  passengers,  as  well 
as  to  tbe  operator  himself,  to  seek  the  as- 
sistance of  the  plaintiff,  himself  a  passenger 
on  tbe  elevator,  although  his  use  as  such  of 
the  same  for  tlte  tima  being  bad  Just  ceased 
when  he  allgbted  at  the  fourth  floor?  We 
cannot  say  that  it  was  not  If  the  author- 
ity was  sufficient  then  the  plaintiff  was  on 
tbe  top  of  tbe  elevator  by  right  and  was  not 
a  trespasser,  or  mere  Interloper.  In  such 
case  the  rule  is  stated  In  Wood,  Master  and 
Servant  S  455,  as  follows:  "A  i)erson  who 
voluntarily  and  without  any  employment  un- 
dertakes to  perform  a  service  for  another 
stands  in  the  same  relation  as  a  servant  for 
the  time  being,  and  is  regarded  as  assuming 
all  tbe  risks  incident  to  the  business.  And 
this  is  so  even  though  the  service  Is  not 
wholly  voluntary,  but  is  induced  by  request 
of  a  servant  in  the  defendant's  employ." 
See,  also,  Johnson  y.  Ashland  Water  Co..  71 
Wis.  553,  37  N.  W.  823.  5  Am.  St  Rep.  243; 
Wlscham  v.  Richards,  136  Pa.  100,  20  AtL 
532,  10  L.  R.  A.  07.  20  Am.  St  Rep.  900; 
Street  Railway  Co.  v.  Belton,  43  Ohio  St 
224.  226.  1  N.  B.  333.  64  Am.  Rep.  803 ;  Bar- 
stow  V.  Old  Colony  R.  Co.,  143  Mass.  535,  10 
N.  B.  253 ;  Osbom  v.  Knox  R.  Co.,  68  Me.  49. 
28  Am.  Rep.  16;  Stevens  v.  Chamberlln.  100 
Fted.  378.  40  C.  C.  A.  421,  51  L.  R.  A.  513; 
Penn.  R.  Co.  v.  Gallagher.  40  Ohio  St  637,  48 
Am.  Rep.  680;  Louisville,  etc.,  R.  Co.  v. 
Ward,  08  Tenn.  123.  38  S.  W.  727,  60  Am.  St 
Rep.  848;  Mayton  v.  Texas,  etc.,  B.  Co.,  63 
Tex.  77,  51  Am.  Rep.  C37. 
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In  Johnson  ▼.  Ashland  Water  Co.,  supra, 
the  court  says  (page  556  of  71  Wis.,  page  824 
of  37  N.  W.  [6  Am.  St.  Rep.  24SD:  "It  Is 
claimed  by  the  learned  counsel  for  the  appel- 
lant that  the  complaint  does  not  state  a  cause 
of  action,  because  it  shows  that  the  plaiu- 
tllC  was  a  mere  volunteer  In  the  work  lu 
which  he  was  engaged  at  the  time  he  received 
his  injury.  Under  the  allegations  of  the  com- 
plaint, the  plaintiff  was  engaged  In  the  de- 
fendant's work  at  the  request  of  the  man  in 
.charge  of  the  work ;  and  although  it  may  be 
said  that  his  employment  was  for  a  mere 
temporary  purpose,  and  that  the  plaintiff  was 
not  expecting  any  pay  for  the  work  done, 
and  in  that  sense  the  employment  was  volun- 
tary, still,  being  in  the  defendant's  employ- 
ment at  the  request  of  Its  servants  or  fore- 
man, be  was  not  a  trespasser,  and  he  was, 
for  the  time  being,  the  servant  of  the  defend- 
ant, and  entitled  to  the  same  protection  as 
any  other  servant  of  the  defendant,  and  prob- 
ably subject  to  the  same  risks  of  injury  from 
the  negligence  of  his  fellow  servants.  This 
seems  to  be  the  rule  established  by  the  au- 
thorities and  is  supported  by  considerations 
of  justice." 

Where  ad  injnry  to  a  servant,  who  Is  free 
from  contributory  negligence,  Is  caused  by 
the  concurrent  negligence  of  the  master  and 
a  feliow  servant,  the  master  is  liable.  Ven- 
bovr  T.  Lafayette  Worsted  Mills,  27  R.  I.  89, 
60  Atl.  770:  Weeks  v.  Fletcher,  29  B.  L  112, 
69  AU.  294. 

If  the  elevator  had  been  equipped  with  a 
device  wlilch  would  prevent  the  elevator  car 
from  being  started  until  the  door  opening  In- 
to the  elevator  shaft  had  been  closed,  it 
would  not  have  been  possible  for  the  plaintiff 
to  go  npon  the  top  of  the  elevator  when  re- 
qoested  to  do  so  by  the  operator,  because  the 
elevator  could  not  have  been  dropped  down 
wltti  the  door  open  so  as  to  permit  him  to 
get  upon  the  top.  The  operator  testified  that 
the  elevator  could  be  moved  "if  yoo  put  your 
finger  on  the  button,"  and  that  the  "safety 
button,"  as  be  called  It,  "was  on  the  aide  of 
the  door  in  the  shaft  the  lock  is  on."  He 
does  not  state  whether  the  button  was  press- 
ed, or  whether  the  pressing  of  the  button 
would  detach  the  device  only  during  the 
time  of  its  being  pressed,  or  would  detach  it 
until  means  were  taken  to  reattach  the  de- 
vice. If  the  elevator  was  equipped  with  a 
device  to  prevent  the  starting  of  the  elevator 
while  the  door  was  open,  and  such  device 
was  in  working  order.  It  Is  evident  that  such 
button  must  have  been  pressed,  and  such 
pressure  must  have  detached  the  device,  and 
left  It  unattached  during  the  lowering  of  the 
elevator  to  a  point  where  the  plaintiff  could 
get  npon  the  top,  as  the  operator  could  not 
have  kept  his  finger  upon  the  button  while 
lowering  the  elevator  to  that  position.  It  is 
evident,  also,  from  the  testimony  of  the  oper- 
ator, that  if  there  was  snch  a  button  It  was 


subject  to  his  contri)!,  so  that  he  could  detach 
the  device  at  will.  If  the  plaintiff  had  not 
been  on  the  top  of  the  elevator  when  the 
operator  started  the  same  in  response  to  the 
bell,  he  would  not  have  been  injured.  He 
cannot  avail  himself  of  the  negligence  of  the 
operator  against  the  defendants,  because  for 
the  time  being  he  was  a  fellow  servant  with 
the  operator.  If,  however,  the  negligence  of 
the  defendants  concurred  with  that  of  the 
operator  in  causing  the  injury,  the  defend- 
ants would  be  liable.  As  was  said  in  Weeks 
V.  Fletcher,  29  B.  I.  112,  115.  69  AtL  294, 
295:  "The  neglect  of  the  defendants,  if  It 
existed,  was  continnons  and  coincident  in 
time  with  the  act  of  the  fellow  servant." 

The  doctrine  of  assumed  risk  cannot  be 
received  as  a  defense  in  this  action.  The 
statute  provides:  "It  shall  be  no  defense  to 
said  action  that  the  person  injured  •  ♦  • 
had  knowledge  that  any  elevator  was  being 
operated  in  said  building  contrary  to  the  pro- 
visions of  this  and  the  preceding  section,  or 
that  snch  person  continued  to  ride  In  said 
elevator  with  snch  knowledge."  Leahy  v.  U. 
S.  Cotton,  28  R.  I.  252,  255,  68  Atl,  572,  578. 
As  was  said  by  this  court  In  Weeks  v.  Fletch- 
er, supra:  "Such  language  *»ili  bear  no  re- 
stricted construction.  The  act  Is  for  the 
benefit  of  all  persons,  whether  in  or  out  of 
the  elevator,  who  are  upon  the  landlord's 
premises  as  employes  or  by  his  invitation. 
If  the  neglect  of  any  of  its  provisions  causes 
damage  to  such  person  without  his  fault,  the 
act  gives  him  a  right  of  action  th«rpfor." 

The  case  should  have  gone  to  the  Jury  on 
the  questions  of  the  plaintiff's  due  care  and 
of  the  defendant's  negligence.  The  dlrecticm 
of  a  verdict  for  the  defendant  was  error. 

The  plaintiff's  exception  is  sustained,  and 
the  case  Is  remitted  to  the  superior  court  for 
a  new  trial. 


(110  Hd.  233) 

OFFUTT  V.  JONES. 

(Cktart  of  Appeals  of  Maryland.    Feb.  10, 190&. 

On  Rehearing,  June  28,  1909.) 

1.  Tbusis  (5  160*)-— Trustees— AppoiHTMBHT 
— Pboceedings— Pabties. 

The  court  may  appoint  a  trustee  in  place 
of  a  trustee  named  in  a  will,  who  refuses  to 
serve,  without  makine  all  the  iiartiea  in  interest 
parties  to  the  proceealng. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  208;   Dec  Dig.  i  160.*] 

2.  Teubts  (§  178*)— Manaqekent  op  Tbust 

ElBTATB— DiBEOTIirO  IHVESTILENTS— PaOCXaD- 

IN08— Pabties. 

Where  the  court  assumed  jnrisdiction  of  a 
trust  estate  created  by.  a  will,  whereby  testator 
gave  a  specified  sum  in  tmst  to  invest  and  pay 
the  interest  to  a  son  for  life,  and,  on  his  death, 
to  pay  the  principal  to  his  wife  and  children  in 
the  proportions  they  will .  take  under  the  law, 
and  appointed  one  a  trustee  on  the  refusal  of 
the  person  named  in  the  will  to  serve,  it  bad 
power  to  order  the  purchase  of  real  estate  as  an 
Investment  for  the  benefit  of  the  estate,  and  to 
direct  a  sale  of  the  realty  and  its  reconversion 
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into  personalty,  wtthoat  making  all  personii  in- 
terested in  tlie  fund  parties. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  i  232;   Dec.  Dig.  8  178.*] 

3.  Trusts  (5  193%*)— S axe  of  Tbust  Pbop- 
ebty—Pboceedinqs— Parties. 

A  sale  of  trust  property  for  reinvestment 
may  be  ordered  by  the  court  whenever,  on  a 
full  presentation  of  the  facts,  it  determmes  in 
its  discretion  that  such  course  will  be  for  the 
interest  of  the  beneficiaries,  without  making 
the  beneficiaries  parties. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  246;   Dec.  Dig.  §  193%.*] 

On  Rehearing. 

4.  Tbustb  (S  160*)— Test amentabt  Trusts— 
Appointment  or  Tbusteb— Jubibdiction  of 

COUBT. 

A  will  whereby  testator  gave  to  a  trustee  a 
specified  sum  in  trust  to  invest  and  pay  the  in- 
terest annually  to  a  son  for  life,  and  on  his 
death  to  pay  the  principal  to  his  wife  and  chil- 
dren in  the  proportions  prescrilied  by  law,  is  not 
within  Code  Pub.  Gen.  Laws  1904,  art.  16,  f 
90,  providing  that,  where  a  person  dies  leaving 
real  or  personal  property  to  be  sold  for  the  pay- 
ment of  debts  or  other  purposes,  and  shall  not 
appoint  any  trustee,  or  if  tne  person  appointed 
refuses,  the  court  may  appoint  a  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
IXg.  {  207 ;  Dec.  Dig.  {  160.*] 

5.  Tbustb  (S  160*)— Manaoemsnt  of  Estate 
—Appointment  of  Trustees— Pasties. 

Where  a  suit  is  merely  to  recover  or  regu- 
late the  investment  of  trust  funds  without  af- 
fecting the  relations  l>etween  the  trustee  and  the 
cestui  que  trust;  the  latter  are  not  necessary 
parties. 

[EA.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  8  208;    Dec.  Dig.  {  160.*] 

6.  Tbustb  (8  160*)— Appointment  of  Trus- 
tees—Parties. 

The  beneflciaiy  for  life  in  a  trust  estate  pe- 
titioned the  court  tor  the  appointment  of  a  trus- 
tee, on  the  refusal  to  act  of  the  trustee  named 
In  the  will  creating;  the  trust.  The  only  other 
person  then  in  being  interested  in  the  estate 
was  the  executrix,  who  knew  of  the  proceed- 
ings, and  could  have  intervened  therein.  Beld, 
that  the  appointment  of  a  trustee  was  valid, 
though  the  executrix  was  not  made  a  party. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §  208 ;    Dec  Dig.  {  160.*] 

Appeal  from  Circuit  Court  for  Montgom- 
ery County,  in  Equity;  James  B.  Hender- 
son, Judge. 

Proceedings  for  the  sale  of  real  estate  by 
Frances  M.  Jones,  trustee.  From  an  order 
OTerruling  exceptions  to  a  sale  and  confirm- 
ing It,  Willie  6.  Offutt  appeals.    AfDrmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCB,  SCHMUCKEB,  BUBKE,  and 
WOBTHINGTON,  JJ. 

Thomas  Dawson  and  Alexander  Ktlgour, 
for  appellant  Robert  B.  Peter,  for  appel- 
lee. 


BRISCOE,^!.  This  Is  an  appeal  from  an 
order  of  the  circuit  court  for  Montgomery 
county,  overruling  exceptions,  ratifying  and 
conflrming  a  sale  of  real  estate  made  by 
Frederick  W.  Jones,  trustee,  to  one  Julian 
Hlte  Miller,  of  Montgomery  county. 

The  facts  of  the  case  are  set  out  in  the 


record,  and  appear  to  be  these.  Hllleary  L. 
Offutt,  of  Montgomery  county,  departed  this 
life  In  the  y^r  1878,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  pro- 
bate by  the  orphans'  court  of  Montgomery 
county  on  the  17th  day  of  September,  1878. 
The  will  and  testament  contains  the  following 
bequest :  "I  give  and  bequeath  to  William  U 
Duulop,  of  Georgetown,  D.  C,  the  sum  of 
nine  thousand  dollars,  to.be  held  by  him  in 
trust,  and  to  be  by  him  invested  in  such  man- 
ner as  he  may  deem  most  prudent  and  safe, 
the  interest  arising  therefrom  to  be  applied 
by  him  annually  for  the  maintenance  and 
support  of  my  son,  Willie  G.  Offutt,  for  and 
during  his  natural  life,  and  the  same  to  be 
free  from  all  liability  for  any  debts  which 
may  now  exist  against  the  said  Willie  G. 
Offutt  or  which  may  be  hereafter  contracted 
by  him;  and  in  the  event  that  the  said 
Willie  G.  Oftutt  should  be  married  and 
die,  leaving  a  wife  and  child  or  children, 
then  the  said  nine  thousand  dollars  is  here- 
by directed  to  be  paid  over  to  the  wife 
and  child  or  children  in  the  proportions 
which  they  would  take  niider  the  laws  of 
Maryland,  if  the  same  had  belonged  to  the 
said  Willie  G.  Offutt;  and  in  the  event  be 
should  die,  leaving  a  child  or  children  be- 
gotten In  lawful  wedlock  him  surviving,  then 
the  said  nine  thousand  shall  be  paid  over  to 
such  child  or  children ;  and  in  the  event  he 
should  die  leaving  a  wife  and  no  child  or  chil- 
dren him  surviving,  then  the  said  nine  tlious- 
and  shall  be  held  by  the  trustee,  and  the 
annual  interest  arising  therefrom  paid  over 
to  the  wife  for  and  during  her  natural  life: 
and  upon  the  death  of  the  said  Willie  O. 
Offutt  and  a  failure  to  leave  a  wife  and 
child  or  children,  as  above  stated,  I  then  will 
and  direct  that  the  said  nine  thousand  dollars 
shall  be  distributed  amongst  the  parties  nam- 
ed hereafter  In  the  residuary  clause  of  this. 
my  will,  and  in  the  proportions  therein  set 
forth."  William  L.  Dunlop,  declined  to  ac- 
c^t  the  trust,  and  upon  the  petition  of  Willie 
G.  Offutt,  and  the  answer  of  Dunl<9,  the  cir- 
cuit court  for  Montgomery  county,  on  the 
8tb  of  February,  1879,  appointed  Frederick 
W.  Jones,  of  Georgetown,  D.  C,  trustee.  In 
place  of  Dunlop,  to  collect  and  receive  the 
sum  of  $9,000,  and  to  hold  and  invest  the 
same  and  to  pay  out  the  income  derived 
therefrom  according  to  the  provisions  of  tiie 
will.  On  April  17,  1879,  Jones,  trustee,  who 
had  qualified,  as  such,  according  to  the  re- 
quirements of  the  order  of  appointment, 'filed 
a  petition  In  the  circuit  court  for  Montgomery 
county  alleging,  among  other  things,  as  fol- 
lows: "Your  trustee  and  petitioner  would 
further  represent  that  the  said  WllUe  G.  Of- 
futt is  in  no  business,  and  that  it  would  be  to 
his  Interest  and  advantage  to  have  a  portion 
of  said  sum  of  $9,000  Invested  in  a  farm 
and  farming  Implements  and  stock  to  carry 
on  the  same,  in  order  that  said  Willie  G. 
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Offntt  might  have  tbe  nse  and  benefit  thereof. 
Tonr  petitioner  would  therefore  pray  your 
honorable  court  to  pass  an  order  authorizing 
and  empowering  him  to  Invest  a  portion  of 
said  sum  of  nine  thousand  dollars,  not  to  ex- 
ceed |6,000,  in  purchasing  a  farm  and  supply- 
ing the  same  with  stoclc  and  farming  Imple- 
ments for  the  use  and  benefit  of  said  Willie 
O.  Offutt,  under  the  provision  of  the  last 
wni  and  testament  of  Hllleary  L.  Offutt,  de- 
ceased." On  the  same  day  the  court,  passed 
the  following  order:  "Ordered  that  the  pray- 
er of  the  petitioner  be  granted,  and  that 
Frederick  W.  Jones,  the  wlthln-named  trus- 
tee, be  and  he  is  hereby  authorized  and  em- 
powered to  expend  a  sum  not  exceeding  $6,- 
000  of  the  $0,000  devised  In  trust  to,  and  for 
the  use  of,  the  said  WlUle  G.  Offutt  by  the 
last  will  and  testament  of  said  Hllleary  L. 
Offutt,  deceased,  in  purchasing  a  farm  and 
supplying  the  same  with  stock  and  farming 
implements  for  the  use  and  benefit  of  said 
Willie  G.  Offutt."  It  appears  that  the  farm 
which  is  here  the  subject-matter  of  this  con- 
troversy was  purchased  by  the  trustee  un- 
der the  order  here  set  out,  and  Offutt  re- 
sided thereon  until  the  year  1890.  Subse- 
qnently,  on  the  3d  of  March,  1890,  the  drcnit 
court  for  Montgomery  county,  upon  a  petition 
by  the  trustee,  Willie  G.  Offutt,  and  his  wife, 
for  reasons  stated  therein,  directed  and  or- 
dered the  trustee,  Jones,  to  sell  the  real  es- 
tate and  personal  property,  heretofore  pur- 
chase by  him,  and  to  hold  the  funds  of  the 
sale,  or  sales,  upon  the  trusts  created  by  the 
last  will  and  testament  of  Hllleary  Ij.  Of- 
fntt, deceased.  On  April  9,  1890,  the  trustee 
sold  and  conveyed  the  farm  In  question  to 
Julian  Hlte  Miller,  for  the  sum  of  $10,000,  but 
never  reported  the  sale  to  the  court.  It  fur- 
ther appears  that  on  July  20,  1891,  one  Mills 
Dean  was  appointed  trustee,  In  the  place  and 
stead  of  Frederick  W.  Jones,  deceased,  and 
upon  the  death  of  Dean  Bettle  Offutt,  the 
wife  of  Willie  G.  Offutt,  was  by  an  order  of 
court,  passed  on  the  Slst  of  July,  1896,  ap- 
pointed trustee,  and  on  the  21st  of  May,  1908, 
reported  the  sale  of  the  property  for  the  rati- 
fication of  the  court  Afterwards,  on  the  15tb 
day  of  June,  1908,  exceptions  were  filed  to  the 
sale  by  Willie  G.  Offutt,  Bettle  G.  Offutt,  his 
wife,  and  two  of  their  children.  Mrs.  Offutt, 
one  of  the  exceptants,  is  also  the  trustee  who 
reported  the  sale,  and  states  In  her  petition 
that  she  had  no  personal  knowledge  of  the 
facts  stated  in  the  report,  the  affidavit  there- 
to was  inadvertently  made,  and  that  Jones, 
the  trustee,  had  no  power  to  make  the  sale. 
The  ratification  of  the  sale  is  objected  to  for 
several  reasons,  bnt  those  mainly  relied  upon 
by  the  appellants  are:  First,  because  the 
court  was  without  Jurisdiction  of  the  parties 
or  subject-matter  In  passing  the  order  dated 
February  8,  1879,  on  the  petition  of  Willie  G. 
Offutt,  appointing  Frederick  W.  Jones,  trus- 
tee, in  place  of  Wm.  L.  Dunlop,  who  declined 
to  accept  the  trust;  and,  secondly,  that  the 
purchase  of  the  fftrm  by  Jones,  trustee^  under 


the  order  of  February  17, 1879,  was  a  change 
of  the  Investment  into  real  estate,  and  the 
subsequent  sale,  the  one  here  in  question,  was 
passed  in  a  cause  wherein  none  of  the  parties 
In  Interest  in  remainder  In  fee  were  parties  to 
the  proceedings. 

The  questions  here  presented  are  without 
serious  difficulty.  Whatever  confusion  and 
conflict  may  exist  In  the  decisions  In  other 
states  as  to  the  notice  necessary  to  confer 
Jurisdiction  upon  a  court  of  equity  to  appoint 
a  trustee  whenever  there  Is  a  vacancy  and 
the  declaration  of  trust  fails  to  provide  a 
method  therefor,  there  can  be  none  in  this 
state.  By  section  90,  art  16,  Code  Pub.  Gen. 
Laws  1904,  It  is  provided,  where  any  person 
dies  and  leaves  real  or  personal  property  to 
be  sold  for  the  payment  of  debts  or  other 
purposes,  and  shall  not  appoint  any  person  to 
sell  and  convey  the  same,  or  if  the  person  ap- 
pointed dies  or  neglects  or  refuses  to  exe- 
cute such  trust,  the  court,  upon  the  petition 
of  any  person  interested  in  the  sale  of  such 
property,  may  appoint  a  trustee  to  sell  and 
convey  the  same,  and  apply  the  money  aris- 
ing from  the  sale  to  the  purposes  intended. 
This  section  of  our  present  C!ode  (1904), 
which  was  originally  enacted  as  far  back  as 
1785  (Laws  1785,  c.  72,  {  4),  has  been  repeated- 
ly before  this  court  for  construction,  and  as 
late  as  Kennard  v.  Bernard,  98  Md.  518,  66 
Atl.  793,  it  was  held,  under  the  provisions 
of  the  Code  (article  16,  f  79  [now  section  90]), 
upon  the  petition  of  any  person  Interested  in 
the  property,  the  court  may  appoint  the  trus- 
tee. Fulton  V.  Harman,  44  Md.  ^1;  Zimmer- 
man V.  Fraley,  70  Md.  566, 17  Atl.  560 ;  Sloan 
V.  Safe  Deposit  Co.,  73  Md.  245,  20  Atl.  922. 
The  case  of  Hawkins  v.  Chapman,  36  Md. 
84,  relied  upon  by  the  appellants,  is  entirely 
unlike  the  case  at  bar.  In  that  case  the  bill 
was  filed  practically  to  foreclose  a  deed  of 
trust  which  had  been  executed  for  the  pur- 
pose of  securing  and  indemnifying  certain 
parties  named  therein  for  certain  security- 
ships  which  they  bad  entered  into,  and  the 
court  very  properly  held  that  the  heir  at 
law  must  be  made  a  party.  The  petition  in 
the  case  at  bar  was  filed  In  a  proceeding 
simply  for  the  appointment  of  a  trustee  to 
execute  certain  trusts  and  powers,  under  a 
will  where  the  person  appointed  declined  and 
refused  to  execute  them.  There  is  no  force, 
then.  In  the  objection  here  urged  to  the  ratifi- 
cation of  this  sale,  and  the  appointment  of 
Jones  trustee  In  the  place  of  Dunlop  was 
validly  made. 

The  second  objection  we  think  Is  also  with- 
out merit  It  clearly  appears  that  the  court 
assumed  Jurisdiction  of  the  trust  estate  by 
its  order  of  February  9,  1879,  appointing 
Jones  trustee,  and  there  can  be  no  question 
that  it  had  power,  by  Its  order  of  April  17, 
1879,  to  direct  an  Investment  of  all  or  a 
portion  of  the  fund  In  real  estate.  The  pur- 
chase of  the  land  was  simply  an  Investment 
for  the  benefit  of  the  trust  estate,  and  was  by 
the  terms  of  the  order  held  upon  the  trust 
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created  by  the  wffl.  The  property  left  In 
trust  consisted  of  a  bequest  of  |9,000  per- 
sonal property,  and  the  manifest  object  and 
purpose  of  the  will  was  that  the  fund  should 
remain  personality  because  the  will  provides 
that  should  be  (Offutt)  be  married  and  die 
leaving  wife  and  children,  then  the  fund 
was  thereafter  to  be  paid  by  the  trustee  to 
the  wife  and  children,  in  the  proi>ortions 
which  they  would  take  under  the  laws  of 
Maryland.  While  the  money  was  Invested  in 
land,  it  was  to  be  held  as  personalty,  and. 
treating  it  here  as  such  for  the  purposes  of 
the  trusts  under  the  will,  it  was  clearly  not 
necessary  to  make  all  persons  Interested  in 
the  fund  parties  to  the  proceeding. 

The  order  of  March  3,  1890,  directed  the 
sale  of  the  land  which  was  held  for  the  benefit 
of  Offutt,  and  Its  reconversion  into  personal- 
ty, and  the  trustee  was  to  hold  the  proceeds 
of  the  sale,  upon  the  trusts  created  by  the 
will.  In  Dunnlngton  v.  Evans  et  al.,  79  Md. 
92,  28  Atl.  1097,  it  is  said :  "While  it  may  be 
conceded  that  ordinarily  a  court  of  equity 
should  not  order  a  sale  of  trust  property 
without  notice  to  the  cestuls  que  trust,  yet  It 
is  equally  well  settled  that  under  our  chan- 
cery practice  a  sale  for  the  purpose  of  a 
reinvestment  may  be  ordered  whenever,  on  a 
full  presentation  of  the  facts,  the  court  hav- 
ing Jurisdiction  over  the  administration  of 
the  trust  estate  may,  in  its  best  Judgment  and 
Judicial  discretion,  determine  such  a  course 
to  be  for  the  Interest  of  the  beneficiaries.  To 
require  an  original  proceeding  by  petition  or 
bill  against  the  cestuls  que  trust,  the  appoint- 
ment of  guardians  ad  litem,  the  taking  of  tes- 
timony, and  in  general  the  same  proceedings 
as  on  a  bill  for  sale,  would  not  only  cause 
great  delay,  but  unnecessary  expense  in  mak- 
ing Investments  by  trustees.  While  there 
may  be  many  cases  in  which  the  court  would 
deem  it  proper  to  give  the  cestuls  que  trust 
notice  before  ordering  a  sale  for  reinvest- 
ment, yet  we  do  not  think  such  a  course  Is 
necessary  to  confer  Jurisdiction  for  such  a 
purpose.  In  the  case  we  are  examining  the 
sale  was  made,,  as  we  think  fully  appears  by 
the  petition  filed  by  the  trustee,  for  the 
purpose  of  getting  rid  of  property  not  consid- 
ered a  good  Investment  for  the  reasons  set 
forth  In  the  petition,  and  for  the  purpose  of 
reinvesting  the  proceeds.  The  court  having 
the  authority  to  order  the  sale,  and  reinvest- 
ment of  tiie  proceeds,  all  the  parties  are 
bound."  And  to  the  same  effect  are  the 
cases  of  Long  v.  Long,  62  Md.  33,  and  Bur- 
roughs V.  Gaither,  66  Md.  185,  7  Ati.  243.  We 
fail  to  find  in  the  record  any  sufllcient  ground 
'for  vacating  the  sale.  There  is  nothing  that 
discloses  irregularity,  fraud,  or  misrepresen- 
tation, and  the  sale  appears  to  have  been 
fairly  made. 

For  the  reasons  given,  the  order  of  Court 
overruling  the  exceptions  and  ratifying  the 
sale,  will  be  affirmed. 

Order  affirmed,  with  costs. 


On  Reliearing: 

The  motion  for  reargument  of  this  case 
will  be  overruled.  We  find  no  reason  for  dl»- 
turblug  the  decree  passed  by  this  court  on 
the  10th  day  of  February,  1909,  affirming 
the  final  order  of  ratification  of  sale  passed 
by  the  circuit  court  for  Montgomery  county, 
or  the  conclusion  reached  by  us,  at  that 
date,  upon  the  merits  of  the  controversy. 
The  opinion,  however,  filed  In  support  of  the 
decree  affirming  the  order  appealed  against, 
will  be  modified  in  so  far  as  the  decision 
tuhied  upon  the  application  of  Acts  1785,  c 
72,  S  4  (Code  Pub.  Gen.  Laws  1904,  art  16, 
i  90).  This  section  of  our  present  Code  (ar- 
ticle 16,  {  90)  applies  where  any  person  dies 
and  leaves  real  or  personal  property  te  be 
sold  for  the  payment  of  debts  or  other  pur- 
poses the  court  upon  the  petition  of  any 
person  Interested  in  the  sale  of  such  prop- 
erty, may  appoint  a  trustee  to  sell  and  con- 
vey the  same,  and  apply  the  money  arising 
from  the  sale  to  the  purposes  intended.  Ful- 
ton V.  Harman,  44  Md.  251;  Kennard  v. 
Bernard,  98  Md.  518,  56  Atl.  793;  Sloan  v. 
Safe  Deposit  Co.,  73  Md.  24.5,  20  Atl.  922. 

We  all  agree,  upon  a  further  consideration, 
that  the  provisions  ot  Mr.  Offutt's  will, 
wherein  he  bequeathed  the  sum  of  $9,000  to 
be  held  by  Dunlop  "In  trust  and  to  be  By  him 
invested  In  such  manner  as  he  may  deem 
most  prudent  and  safe,  the  interest  arising 
therefrom  to  be  applied  by  him  annually  for 
the  maintenance  and  support  of  his  son,  Wil- 
lie G.  Offutt,  for  and  during  bis  natural 
life,"  do  not  fall  within  the.  application  of 
the  statute  above  cited.  But  apart  from  this, 
we  are  of  the  opinion  that  the  appointment 
of  Frederick  W.  ^ones  as  trustee,  in  place 
of  Dunlop,  on  the  8th  of  February,  1870. 
under  the  facts  of  this  case,  was  a  valid  ap- 
pointment, and  the  absence  of  the  executrix 
as  a  party  was  an  omission  and  irr^ularlty 
that  did  not  render  the  appointment  void. 
The  only  objection  urged  by  the  appellant  to 
its  validity  Is  the  supposed  want  of  Juris- 
diction In  the  court  to  pass  the  order  making 
the  appointment,  because  of  the  absence  from 
the  case  of  necessary  parties.  The  Juris- 
diction of  a  court  of  equity  in  a  proper  case 
to  fill  a  vacancy  In  a  trusteeship  is  admitted 
by  the  appellant,  and  is  fully  supported  by 
authority.  Hawkins  v.  Chapman,  36  Md.  97. 
While  the  general  rule  in  suits  respecting 
trust-property  undoubtedly  Is  that  the  cestui 
que  trust,  as  well  as  the  trustee,  are  neces- 
sary parties,  this  court  has  recognized  the 
doctrine  that,  where  the  suit  is  simply  to  re- 
cover or  regulate  the  Investment  of  the  trust 
funds,  and  does  not  affect  the  relations  be- 
tween the  trustees  and  the  cestui  que  trust, 
the  latter  are  not  necessary  parties.  Stew- 
art and  Duffy,  Trustees,  v.  Firemen's  Ins. 
Co.,  53  Md.  564;  Dunnlngton  v.  Fvans,  79 
Md.  92,  28  Atl.  1097;    Miller's  Bquity,  {  44. 

In  22  Ency.  of  P.  &  P.  pp.  25-28,  the  fol- 
lowing een«-al  statement  of  the  law  will  be 
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fonnd  anpported  by  numeroias  aathorltles: 
"It  la  nndoubtedly  proper  and  usual  In  moat 
cases  to  call  those  more  Immedlattiy  inter- 
ested before  the  court  that  they  may  be 
heard  In  the  appointment  of  a  new  trustee. 
But  this  Is  not  necessary,  and  the  failure  to 
do  BO  win  not  render  the  appointment  void. 
In  a  proceeding  simply  for  the  appointment 
of  a  trustee  to  execute  trust  duties  and  pow- 
ers, where  no  settlement  of  accounts  Is 
loTolved,  It  la  a  matter  of  discretion  with 
the  court  as  to  whom  and  what,  if  any,  no- 
tice shall  be  given.  Where  an  accounting 
and  settlement  by  the  former  trustee  la  also 
sought,  all  parties  in  Interest  are  necessary 
parties,  and  upon  this  ground  many  of  the 
cases  holding  that  notice  is  necessary  may 
be  diatlnguiahed.  It  is  uaually  held  that  the 
proceedings  for  the  appointment  of  a  new 
trustee  in  the  case  of  a  vacancy  in  the  trust 
are  summary,  and  that  the  proper  form  of 
application  la  by  petition,  and  not  by  for> 
mal  bill."  But,  assuming  it  was  necessary 
to  make  all*  persons  In  Interest  parties  to 
the  proceeding  for  the  appointment  of  a  new 
trnatce  to  succeed  Dunlop,  on  February  8, 
1879,  now  over  80  years  ago,  and  inquiring 
who  were  the  persons  interested  in  the  trust 
estate  at  that  time  who  could  have  btiien 
made  parties,  we  find,  as  the  appellant  ad- 
mits, they  were  Anna  M.  OSutt,  the  execu- 
trix of  the  will,  who  had  the  trust  fund  in 
her  hands,  and  the  cestui  que  trust  then  in 


Under  the  facts  of  this  case  the  executrix 
must  have  known  of  the  existence  of  the 
proceedings  for  the  appointment  of  the  new 
trustee  in  ample  time  to  have  Intervened 
therein  for  the  protection  of  the  trust  fund 
if  she  bad  desired  to  do  so.  The  renun- 
ciation of  the  trust  by  Dunlop  was  filed  in 
the  orphans'  court,  where  she  was  adminis- 
tering her  husband's  estate,  before  or  on 
the  day  of  the  institution  of  the  proceed- 
ings for  the  appointment  of  the  new  trustee 
by  WllUe  G.  Offutt,  and  can  it  be  argued 
that  she  was  unaware  of  the  fact?  Further- 
more, the  demand  upon  her  by  Jones,  as  the 
new  trustee  for  the  trust  fund  fully  advised 
her  of  the  fact  that  he  claimed  the  fund  as 
Dnnlop's  successor.  She  was  thus  warned 
before  she  parted  with  the  trust  fund,  and  In 
ample  time  to  have  called  in  question,  if  she 
had  desired  to  do  so,  the  propriety  of  the 
aelection  of  Jones  as  trustee.  She  was  as 
fully  bound  by  the  order  appointing  the  new 
trustee  as  if  she  had  been  a  formal  party  to 
the  case.  Her  absence  from  the  case  as  a 
formal  party  can  therefore  afford  no  Just 
ground  for  denying  the  Jurisdiction  of  the 
court  to  pass  the  order. 

In  Albert  v.  Hamilton,  76  Md.  811,  25  Afl. 
843,  it  is  said  the  rule  is  established  "that 
persons  who  are  directly  interested  in  the 
suit,  and  hare  knowledge  of  its  pendency, 
and  who  refuse  or  neglect  to  appear  and 


avail  themselves  of  their  rights,  are  conclud- 
ed by  the  proceedings  as  etTectually  as  if 
they  were  parties  named  in  the  record." 
RobUns  V.  C^cago,  4  Wall.  672,  18  U  Ed. 
427;  Parr,  etc.,  v.  State,  71  Md.  236,  17  AU. 
1020.  According  to  the  record,  Willie  O. 
Offutt,  who  waa  a  party  to  the  proceeding, 
is  the  only  cestui  que  trust  who  appears 
with  certainty  to  have  been  then  alive.  The 
ages  of  his  children,  as  testified  to  in  the 
record,  show  that  none  of  them  had  been 
bom.  The  testimony  does  not  show  that  he 
had  been  married  in  February,  1879.  If  he 
was  married,  hla  wife  has  participated  in 
so  many  acts  of  acquiescence  and  ratification 
since  then  that  she  cannot  now  be  heard  to 
question  the  validity  of  Jones'  appointment 
We  are  therefore  of  the  opinion  there  was 
no  loss  to  the  trust  estate  by  the  formal 
absence  from  the  proceedings  of  any  one 
who  could  have  been  brought  before  the 
court  at  the  time  of  Jones'  appointment  as 
such  trustee;  and,  in  view  of  this  fact,  the 
appellants  cannot  be  permitted,  upon  merely 
technical  grounds,  to  call  in  question,  after 
an  expiration  of  22  years,  the  validity  of 
Jones'  appointment  as  trustee,  and  to  dis- 
turb the  title  of  those  who  In  reliance  upon 
Its  validity  parted  in  good  faith  with  the 
purchase  money  of  the  farm  sold  by  him. 

For  these  reasons,  the  motion  for  rear- 
gument  of  the  case  will  be  overruled. 

Motion  overruled,  with  costs. 


(lU  Hd.  JM) 
UNITED  RT8.  &  Ea^ECTRIC  CO.  OF  BAL- 
TIMORE V.  MAYOR,  ETC.,  OF 
BALTIMORE  et  al. 

(Court  of  Appeals  of  Maryland,    June  29, 
1900.) 

1.  Taxation  (f{  150,  151»)— Pubuo  Service 

COBPOBATIONS    —    "FrANOHISE"    —    "EASE- 
MENT"—"PBOPEBTT.  " 

A  street  railway  company  exercising  the 
right  obtained  from  a  city  to  construct  its  tracks 
in  the  streets  thereof,  and  operate  cars  thereon, 
by  actually  constructing  and  malDtaining  its 
tracks  and  operating  cars  thereon,  obtains  there- 
by an  easement,  which  is  property  subject  to 
taxation,  while  the  unexercised  right  is  a  fran- 
chise, which,  separately  considered.  Is  not  prop- 
erty in  the  sense  that  it  is  of  substantial  value 
for  direct  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S§  208,  269 ;   Dec  Dig.  SS  150,  151.«- 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2305-2311;  vol.  8,  pp.  7646,  7647; 
vol.  3,  pp.  2929-2041;  vol.  8,  o.  7666;  voL  «, 
pp.  570fr%710 ;   vol.  8,  pp.  7768-7770.] 

2.  Taxation  (i  153*)— Public  Service  Cob- 
POBATIONS— Kabekents- "Gross  Eabninqs 
Tax." 

The  gross  earnings  tax  imposed  on  a  street 
railway  by  Acts  1882,  p.  357,  c.  220,  includes 
as  an  element  thereof  a  tax  on  the  easement  of 
the  company  in  the  streets  of  a  city  pursuant 
to  a  grant  to  It  of  the  right  to  construct  its 
tracks  in  the  streets  and  operate  cars  thereon, 
and  the  tax  is  on  the  corporation  itself  meas- 
ured by  the  amount  of  business  done  from  year 
to  year,  intended  as  a  substitute  for  a  direct  tax 
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on  all  of  Its  Intan^ble  property,  and  no  far- 
ther assessment  on  its  easement  can  be  made 
without  express  legislative  authority. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  153.* 

For  other  definitions,  see  Words  and  Pbraaea, 
vol.  4,  p.  3167.] 

8.  Taxation  (§  161*)— Public  Skbticb  Cob- 

fobations— ea8eicent8— vai,nation. 

The  test  of  the  taxable  vaXae  of  an  ease- 
ment of  a  public  service  corporation  exercising 
its  right  to  maintain  track*  In  the  streets  of  a 
city  and  operate  cars  thereon  is  its  producing 
value  to  the  corporation,  and  tiie  assessable 
value  can  only  be  determined  by  looking  to  all 
the  elements  in  any  way  reflecting  the  utility  of 
the  easement,  the  original  cost  of  the  franchise, 
the  cost  of  operating  the  road,  the  gross  earn- 
ings, the  amount  of  car  service  required,  the 
amount  of  capital  stock  invested,  and  the 
amount  of  taxes  paid  on  the  tangible  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  151.*] 

Appeal  from  Baltimore  City  C!onrt;  Al- 
fred S.  Nlles,  Judge. 

Proceedings  by  the  Appeal  Tax  Court  of 
Baltimore  city  for  the  assessment  for  taxa- 
tion of  street  easements  used  and  occupied 
by  the  United  Railways  &  Electric  Company 
of  Baltimore,  in  the  city  of  Baltimore.  From 
an  order  of  the  Baltimore  city  court,  sus- 
taining the  assessment  in  part,  tlie  company 
appeals.    Reversed  and  remanded. 

See.  also.  107  Md.  260,  68  Aa  557,  14  U  R. 
A.  (N.  8.)  805. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEABCE,  SCHMUCKER,  BURICH, 
WORTHINGTON,  THOMAS,  and  HEN- 
BY,  JJ. 

Joseph  C.  France  and  Bernard  Carter, 
for  appellant  Sylvan  H.  Laucliheimer  and 
Kdgar  Allan  Poe,  for  appellees. 

WORTHINGTON,  J.  The  principal  ques- 
tion presented  by  this  appeal  is  whetlier  the 
street  easements  used  and  occupied  by  tbi: 
appellant  in  the  city  of  Baltimore  are  sub- 
ject to  valuation  and  assessment  by  the  ap- 
peal tax  court  of  that  city  for  tlie  purposes 
of  taxation  under  the  existing  laws  of  tbis 
state.  A  somewhat  similar  question  was 
before  this  court  in  the  case  of  Consolidated 
Gas  Company  t.  Baltimore  City,  reported 
In  101  Md.  541,  61  Atl.  5S2,  1  L.  R.  A.  (N.  8.) 
263,  109  Am.  8t  Rep.  684,  and  again  on  a 
second  appeal  in  a  case  between  the  same 
parties  involving  the  same  question,  reported 
in  105  Md.  43,  65  Ati.  628,  121  Am.  St  Rep. 
553.  In  both  these  cases  this  court  held 
tliat,  whilst  the  easements  enjoyed  by  the 
gas  company  in  the  highways  of  Baltimore 
city  were  taxable,  yet  that  the  method  pur- 
sued in  valuing  them  was  improper,  and  the 
assessment  therefore  invalid.  In  the  pres- 
ent case  the  appellant  does  not  dispute  the 
right  of  the  appeal  tax  court  to  value  and 
assess  the  easements  enjoyed  by  public  serv- 
ice corporations  generally  in  the  streets  of 
Baltimore  city,  but  contends  that  the  tax 
of  9  per  cent  on  its  gross  receipts  imposed 


by  Acts  1882,  p.  8S7,  e.  229,  Is  In  Uen  of  and  in 
substitution  for  any  other  tax  on  Its  intangi- 
ble property,  whether  It  l>e  termed  fran- 
chise or  easement  There  was  much  discus- 
sion at  bar,  as  there  ia  also  in  the  briefb  of 
counsel,  as  to  tlie  exact  ■Ignlfication  of  die 
words  "franchise"  and  "easement";  and 
there  is  no  doubt  some  confusion  of  thought 
in  regard  thereto  arising  from  the  occasional 
want  of  precision  in  the  use  of  these  terms 
by  persons  dealing  wltb  the  subject  But 
we  tlilnk  that  in  this  state  the  confusion  no 
longer  exists,  tbe  two  words  having  Iieen 
clearly  distinguished  by  tbe  opinion  of  this 
court  in  the  Gas  Co.'s  Case,  101  Md.  641,  61 
Atl.  682,  1  L.  B.  A.  (N.  8.)  263,  109  Am.  St 
Rep.  684,  supra,  where  McSherry,  C.  J.,  said: 
"The  right  to  occupy  tlie  streets  with  gas 
mains  is  a  franchise,  the  actual  occupation 
of  them  in  that  way  pursuant  to  the  fran- 
chise is  the- acquisition  of  an  easement"  In 
other  words,  as  defined  by  tbis  court,  tbe 
right  to  use  the  streets  for  some  special  pur- 
pose is  a  franchise,  and  the  actual  user  of 
them  for  that  purpose  is  an  easement  If 
the  appellant  obtain  from  the  city  of  Balti- 
more the  privilege  or  right  of  putting  down 
its,  tracks,  and  running  its  cars  over  aud  up- 
on a  certain  street  In  that  city,  but  does  not 
for  a  while  exercise  such  privilege  or  right 
by  laying  its  tracks  and  running  its  cars 
thereon,  it  would  possess  "the  naked,  slum- 
bering, unused  franchise"  merely,  whicli,  sep- 
arately considered,  is  not  property  in  the 
sense  that  it  Is  of  substantial  value  for  the 
purposes  of  direct  taxation.  Whenever  the 
appellant  should  exercise  that  right  or  priv- 
ilege, however,  by  laying  its  trades  and 
operating  its  cars  thereon,  then  there  would 
spring  into  existence  tbe  easement  which  Is 
now  generally  recognized  as  property;  a 
new  kind  of  property,  it  is  true,  invisible, 
intangible,  and  elusive,  yet  of  substantial 
value  and  amenable  to  taxation.  On  June 
20,  1908,  this  intangible  property  of  the  ap- 
pellant was  assessed  by  appeal  tax  court  for 
the  purposes  of  taxation  at  |11,214,4G0.  Up- 
on appeal  to  the  Baltimore  city  court  under 
section  170  of  the  Baltimore  city  charter,  the 
amount  of  the  assessment  was  reduced  to 
$2,611,925.81. 

The  railway  company  has  brought  this 
appeal,  conceding,  as  we  have  said,  that  un- 
der the  decisions  of  this  court  such  property 
is  subject  to  taxation,  but  claiming  that  In 
this  case  the  tax  on  gross  receipts,  above 
mentioned,  known  as  tbe  park  tax  (because 
the  proceeds  are  required  to  lie  applied  to 
the  maintenance  of  the  public  parks  of  tbe 
dty),  is  itself  a  complete  and  adequate  tax 
on  the  easements  enjoyed  by  the  railway 
company  In  the  highways  of  Baltimore,  and 
that  these  easements  are  thereby  exonerated 
from  any  further  taxation  under  the  exist- 
ing laws  of  the  state.     The  answer  of  the 
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city  to  this  contention  may  be  divided  Into 
three  principal  heads. 

First.  They  cite  the  language  of  this  court 
in  Slndall's  Case,  83  Md.  536,  49  Atl.  645, 
where  it  was  said:  "The  taxing  power  is 
never  to  be  presumed  to  be  surrendered,  and 
therefore  every  assertion  that  it  has  been 
relinquished  must,  to  be  efficacious,  be  dis- 
tinctly supported  by  dear  and  unambiguous 
legislative  enactment  To  doubt  Is  to  deny 
exemption."  We  do  not  think,  however, 
that  this  is  a  satisfactory  answer  to  the  ap- 
pellant's contention.  What  appellant  claims 
Is  not  exemption,  but  exoneration.  It  does 
not  contend  that  the  state  has  surrendered 
Its  right  to  further  tax  the  easements  In 
question,  but,  that  having  taxed  them  in  the 
manner  prescribed  by  Acts  1882,  p.  357,  c. 
229,  farther  legislative  action  is  necessary 
before  an  additional  burden  of  taxation  can 
be  lawfully  Imposed  upon  them. 

Second.  On  the  part  of  the  city  It  Is  far- 
ther said  that  the  park  tax  Is  a  tax  upon  the 
special  franchise  to  use  the  streets  mere- 
ly, and  is  not  a  tax  npon  the  actual  user  of 
them.  In  other  words,  that  the  park  tax 
Is,  In  fact,  only  an  annual  rental  paid  for  the 
exercise  of  the  franchise,  and  not  a  property 
tax  at  all.  The  three  park  tax  cases  report- 
ed In  71  Md.  405^  18  Atl.  917,  84  Md.  16,  35 
AtL  17,  and  107  Md.  250,  68  Atl.  557,  14  L. 
R.  A.  (N.  'S.)  805,  are  cited  In  support  of  this 
proposition.  We,  of  course,  affirm  what  was 
said  In  those  cases,  to  the  effect  that  the 
park  tax  was  a  franchise  tax  exacted  In  ex- 
change for  the  privilege  accorded,  the  street 
railway  companies  to  lay  their  rails  and 
mn  their  cars  upon  city  streets.  But  the 
language  of  these  cases  must  be  considered 
with  reference. to  the  questions  then  before 
the  court  In  none  of  them  was  any  ques- 
tion concerning  the  separate  taxation  of 
easements  as  distinguished  from  franchises 
presented.  In  fact  so  closely  related  are 
special  franchises  and  easements,  the  one  to 
the  other,  that  until  easements  came  recently 
within  a  few  years  past  to  be  recognized  as 
a  distinct  species  of  property  subject  to  tax- 
ation these  terms  were  frequently  used  as 
synonymous.  Indeed,  in  the  New  York 
statute  which  was  passed  in  1899,  expressly 
authorizing  the  taxation  of  this  new  kind  of 
property  by  amending  its  tax  laws,  what  this 
court  has  defined  to  be  an  "easemenf  is 
termed  (In  the  statute)  a  "special  franchise." 
In  construing  that  statute,  the  Court  of  Ap- 
peals of  New  York  in  an  opinion  by  Mr.  Jus- 
tice Vann  speaks  of  this  property  as  newly 
discovered  property,  consisting  of  "siMJClal 
franchises"  or  privileges  unseen,  without 
form  or  substance,  and  for  that  reason  never 
before  brought  under  the  taxing  power.  Peo- 
ple T.  Tax  Commissioners,'  174  N.  Y.  441,  67 
N.  E.  69.  Besides  this.  Judge  Boyd  in  107 
Md.  250,  68  Atl.  657,  14  U  R.  A.  (N.  S.)  805, 
supra,  speaking  for  this  court,  says:  "The 
real  consideration  for  the  (park)  tax  is  the 


use  of  the  streets,  and  not  merely  the  right 
to  use  them  which  may  never  be  exercised." 
We  do  not  think,  therefore,  that  the  three 
park  tax  cases  can  fairly  be  said  to  deny  the 
contention  that  the  9  per  cent  tax  on  gross 
receipts  did  Include  as  an  element  thereof  a 
tax  upon  the  easements  enjoyed  by  the  ap- 
pellant in  the  highways  of  Baltimore  city. 
If  we  consider  the  amount  paid  to  the  dty 
by  virtue  of  such  tax,  the  contention  of  the 
appellant  appears  still  more  reasonable.  It 
appears  from  the  record,  that  in  1907  the  tax 
upon  gross  receipts  amounted  to  the  sum 
of  $435,065.84,  which  at  a  tax  rate  of  2  per 
cent,  the  approximate  rate  prevailing  In  the 
city  of  Baltimore,  is  equivalent  to  a  direct 
tax  upon  an  assessment  of  $21,753,292.  Be- 
sides the  above  tax  on  gross  receipts,  the  ap- 
pellant also  paid  for  1907  city  taxes  on  its 
tangible  real  and  personal  property  the  sum 
of  191,995.16,  also  a  license  tax  on  Its  cars 
of  $4,289,  and  for  paving  between  Its  tracks 
and  two  feet  on  each  side  thereof  the  sum 
of  $71,334.06,  making  a  total  of  over  $600,000 
paid  by  the  appellant  In  taxes  and  charges 
of  different  kinds  to  the  city  of  Baltimore, 
or  for  its  benefit  for  one  year.  But  leaving 
out  of  consideration  the  additional  burdens 
and  charges  above  mentioned,  and  having 
regard  to  the  tax  on  the  gross  receipts  Im- 
posed by  Acts  1882,  p.  357,  c.  229,  alone, 
when  we  reflect  that  such  tax  reaches  every 
nook  and  comer  of  value  In  the  easements, 
as  well  as  in  the  franchises  of  the  corpora- 
tion, that  the  amount  of  the  tax  is  equiva- 
lent to  a  direct  property  tax  on  an  assess- 
ment of  over  $20,000,000,  that  there  could 
scarcely  have  been  a  thought  In  the  legisla- 
tive mind  at  that  time  (1882)  of  taxing  the 
easement  separately  as  property  distinguish- 
ed from  the  franchise,  and  that  in  fact  no 
effort  was  made  to  tax  easements  for  a  pe- 
riod of  25  years  thereafter,  we  think  the  in- 
ference is  Irresistible  that  the  Legislature 
did  not  then  contemplate  a  tax  on  the  ease- 
ments enjoyed  by  the  street  car  companies 
now  composing  the  appellant  In  addition  to 
the  gross  receipts  tax  which  by  that  act  It 
imposed  upon  them.  A  tax  on  gross  receipts 
necessarily  Involves  the  idea  of  the  user  of 
the  franchise,  for  without  such  user  no  re- 
ceipts would  be  earned. 

The  third  principal  objection  urged  by  the 
city  against  the  contention  of  the  appellant 
Is  that  a  substitute  tax  is  a  commutation 
tax  which  Involves  the  Idea  of  an  ad  valorem 
assessment  by  the  Legislature  in  the  first  In- 
stance of  the  easements,  and  such  an  assess- 
ment It  Is  claimed  the  Legislature  cannot 
lawfully  make — citing  State  v.  Cumberland, 
40  Md.  22-53 ;  27  A.  &  E.  E.  L.  pp.  660-661. 
In  opposition  to  this  objection,  the  cases  of 
Faust  V.  Bid.  Ass'n,  84  Md.  186,  35  Atl.  890, 
Baltimore  v.  State,  105  Md.  1,  65  Atl.  369, 
and  others,  are  cited  by  the  appellant.  But 
we  do  not  deem  It  necessary  to  decide  this 
question,  because  we  think  the  gross  receipts 
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tax  was  never  intended  as  a  commutation 
tax  In  the  sense  tbat  term  Is  emplc^ed  by 
the  solicitors  for  the  city,  bnt  as  a  tax  upon 
the  corporation  itself  measured  by  tbe 
amount  of  business  which  it  does  from  year 
to  year  and  intended  as  a  substitute  for  a  di- 
rect tax  upon  all  of  appellant's  intangible 
property.  In  Philadelphia  &  Reading  B.  B. 
V'.  Pennsylvania,  16  Wall.  284,  21  U  Ed.  146, 
the  Supreme  Ck>urt  says:  "It  is  not  to  be 
questioned  that  the  states  may  tax  fran- 
chises of  companies  created  by  them,  and 
that  the  tax  may  be  proportioned  either  to 
the  value  of  the  franchise  granted,  or  to  the 
extent  of  Its  exercise ;  nor  is  it  deniable  that 
gross  receipts  may  be  a  measure  of  approxi- 
mate value,  or,  if  not,  at  least  of  the  extent 
of  enjoyment."  The  extent  of  the  enjoyment 
of  the  franchise  furnishes  a  satisfactory 
basis  for  ascertaining  the  amount  of  the  tax 
to  be  paid  for  the  easement,  as  well  as  for 
the  franchise,  and  we  are  unable  to  say  that 
in  passing  Acts  1882,  p.  357,  c.  229,  tbe  Leg- 
islature intended  to  distinguish  between  these 
two  so  closely  connected  kinds  of  intangible 
property.  In  the  Gas  Company's  Cases,  101 
Md.  547,  61  AtL  532,  1  L.  B.  A.  (N.  S.)  263, 
100  Am.  St.  Rep.  684,  Id.,  109  Md.  43,  65 
AH.  628,  121  Am.  St.  Rep.  553,  this  court  de- 
cided that  the  usable  value  of  the  easement 
Is  its  real  value ;  and  no  better  method  of  as- 
certaining the  usable  value  of  an  easement 
seems  yet  to  have  been  devised  than  that  of 
taxing  the  gross  receipts  of  the  company  en- 
joying the  easement  In  their  brief  counsel 
for  the  appellant  say :  "We  concede  that  the 
Legflslature  under  its  reserved  power  can 
change  the  existing  method  whereby  the  ap- 
pellant's street  easements  or  franchises  con- 
tribute their  share  to  the  public  burden.  But 
this  reserve  power  has  not  been  delegated  to 
the  appeal  tax  court"  And  to  this  proposi- 
tion we  assent  We  hold,  therefore,  that,  as 
to  the  easements  enjoyed  by  the  api)el1ant  in 
the  streets  of  Baltimore  city  upon  which  the 
park  tax  is  earned  and  paid,  no  further  as- 
sessment thereon  for  the  purposes  of  taxa- 
tion can  be  lawfully  made  without  express 
legislative  authority,  and  that  consequently 
the  assessment  of  them  by  the  appeal  tax 
court  and  by  the  Baltimore  city  court  on  ap- 
peal Is  illegal  and  void. 

We  find  nothing  in  the  case  of  New  Tork 
V.  Tax  Commissioners,  199  U.  S.  1,  26  Sup. 
Ct  705,  50  L.  Ed.  65,  cited  by  appellee,  at 
war  with  tbe  views  herein  expressed.  That 
case  is  the  same  above  referred  to  as  having 
been  decided  by  the  Court  of  Appeals  of  New 
York,  and  reported  In  174  N.  Y.  441,  67  N.  B. 
68,  supra.  Tbe  case  was  carried  to  the  Su- 
preme Court  of  tbe  United  States  upon  a 
writ  of  error,  where  the  decision  of  the 
New  Tprk  Court  was  affirmed.  Mr.  Justice 
Brewer,  speaking  for  the  Supreme  Court  In 
that  case,  said :  "The  rule  of  strict  construc- 
tion applies  to  state  grants,  and,  unless  there 
Is  an  express  stipulation  not  to  tax,  the  right 
is  reserved  as  an  attribute  of  sovereignty." 
In  that  case,  as  we  have  seen,  the  Legislature 


In  the  exercise  of  Its  attribute  of  sovereignty 
amended  the  tax  laws,  and  in  express  terms 
added  "special  franchise"  to  the  other  tax- 
able property  of  the  state  In  that  case,  as 
in  this,  the  Legislature  bad  previously  im- 
posed a  tax  upon  the  gross  receipts  of  the 
complaining  companies,  but  In  that  case  there 
was  further  action  by  the  Legrislature  au- 
thorizing the  assessment  while  here  there  is 
none.  The  clear  distinction  l>etween  the  gas 
company's  cases,  supra,  and  the  case  at  bar. 
Is  that  in  the  former  the  Legislature  provided 
for  no  tax  upon  the  corporation  that  could 
be  regarded  as  a  substitute  for  a  direct  tax 
upon  its  Intangible  property,  while  In  the 
present  case  It  did  so  provide.  As  to  the  14 
miles  of  easements  of  appellant  In  the  city 
of  Baltimore  located  on  turnpikes  and  pri- 
vate ways,  and  upon  which  no  gross  receipts 
tax  is  paid,  we  think  these  are  subject  to  tax- 
ation by  the  api>eal  tax  court  but  we  must 
again  declare  the  method  pursued  in  making 
the  assessment  not  the  proper  one  to  ascer- 
tain the  taxable  value  of  such  easements. 
The  difficulty  of  tbe  subject  Is  appreciated, 
but  certainly  In  valuing  easements  in  the  an- 
nex the  cost  of  the  German  street  franchise 
of  $6.67  per  running  foot  should  not  be  aver- 
aged with  the  Garrison  avenue  franchise 
which  cost  less  than  5  cents  per  running  foot 
Indeed,  It  Is  not  entirely  clear  Just  what  re- 
lation the  cost  of  the  franchise  bears  to  the 
value  of  the  easements.  It  may  very  well 
be  considered  as  an  element  In  ascertHlning 
such  value  in  tbe  first  instance,  but  as  was 
said  in  101  Md.,  supra:  "The  use  to  which  a 
franchise  permits  an  easement  to  be  put  is 
an  essential  element  to  be  considered  in 
placing  a  valuation  on  that  easement  for 
the  purpose  of  taxation."  In  other  words, 
the  true  test  of  the  taxable  value  of  an  ease- 
ment is  its  producing  value  to  the  owners. 
Simpson  V.  Hopkins,  82  Md.  478,  33  Atl.  714; 
Gas  Co.'s  Case,  105  Md.  57.  65  Atl.  628,  121 
Am.  St.  Rep.  653.  This  court  does  not  feel 
called  upon  to  devise  a  scheme  for  the  tax- 
ation of  easements,  but  we  think  tbe  assess- 
able value  of  a  railroad  easement  for  the 
purpose  of  taxation  can  only  be  determined 
by  looking  to  all  the  elements  that  in  any 
way  reflect  the  worth  or  utility  of  the  ease- 
ment the  original  cost  of  the  franchise,  Jf 
any,  the  cost  of  operating  the  road,  the  gross 
earnings,  the  amount  of  car  service  required, 
as  well  as  the  amount  of  capital  stock  ifi- 
vested,  and  the  amount  of  taxes  already  paid 
upon  its  tangible  property. 

We  concur  in  the  views  of  the  court  below 
in  regard  to  the  assessment  on  viaducts, 
bridges,  and  trestles,  and  the  valuation  of 
these  structures  at  |164,500  will  not  l>e  dis- 
turbed. Tbe  parties  having  agreed  to  an 
assessment  on  tracks  and  appurtenances  of 
$12,000  per  mile  per  single  track,  aggregating 
$2,800,002,  no  question  in  regard  thereto  Is 
before  us  for  review.  But  as  we  think  the 
appeal  tax  court  has  no  power  under  exist- 
ing laws  to  further  tax  the  easements  of 
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tbe  appellant  upon  which  the  9  per  cent 
groBS  receipts  tax  is  paid,  and  that  the  as- 
sessment of  the  '14  miles  of  easements  of 
tnmpikes  and  private  ways  was  Inralid, 
the  assessment  thereon  of  $11,214,460  by  the 
appeal  tax  conrt,  and  of  $2,611,928.81  by  the 
Baltimore  city  court,  will  be.  and  such  as- 
sessments are  hereby,  severally  vacated  and 
annulled.  Tbe  question  presented  by  this 
appeal,  we  are  aware,  is  an  Important  one 
to  the  taxpayers  of  Baltimore  city,  as  well  as 
to  the  stockholders  and  income  bondholders 
of  the  corporation,  and  we  have  reached  onr 
conclusion  after  the  most  careful  considera- 
tion of  the  whole  subject  that  our  time  would 
permit;  our  labor  being  lightened  by  the 
able  and  illuminating  briefs  of  eonnsel,  as 
well  as  by  their  oral  argument  at  bar.  and 
also  by  the  very  admirable  brief  submitted 
by  Mr.  B.  Howell  Grlswold,  Jr.,  on  behalf 
of  the  Maryland  Trust  Company,  trustee  of 
the  income  bondholders.  For  the  reasons 
assigned,  the  order  of  the  lower  court  must 
be  reversed  and  the  amount  of  the  assess- 
ment upon  tbe  property  embraced  within  this 
appeal,  exclusive  of  tbe  14  miles  of  easements' 
in  the  annex,  is  hereby  fixed  for  the  year 
1908  at  the  sum  of  $2,964,S92,  that  being  tbe 
sum  of  tlie  two  items  of  track  assessed  by 
the  lower  court  at  $2,800,092,  and  of  via- 
ducts, bridges,  and  trestles,  assessed  by  the 
lower  court  at  $164,500.  As  to  tbe  14  miles 
of  easements  on  private  ways  and  turnpikes 
In  the  annex,  the  cause  will  be  remanded  to 
the  Baltimore  city  court  for  further  proceed- 
ings in  conformity  with  the  views  herein  ex- 
pressed. 
Order  reversed,  and  cause  remanded. 
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(Court    o<   Appeals    of    Maryland.     June   29» 
1900.) 

1.  Cbivinal  LA.W  ({  273*)— "Plea  of  Quil- 
tt"— Effect. 

A  "plea  of  guilty"  is  a  confession  of  guilt, 
and  is  equivalent  to  a  conTictioti.  and  the  court 
must  pronounce  judgment  and  sentence  aa  on  a 
verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lau.  Ceui.  Dig.  H  631,  632,  (334;  Dec.  Dig.  S 
273.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  3408;    vol.  8,  p.  7756.] 

2.  Cbiuinai.  Law  (i  1023*)— Appbai<-^udo- 
MfiNTS  Reviewable. 

A  judgment,  properly  entered  on  a  plea  of 
guilty,  is  in  effect  a  judgment  o(  confession,  and 
IS  not  reviewable  on  appeal  or  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2587;   Dec.  Dig.  |  1023.*] 

3.  CuiiiMAL  Law  ({  273*)— Pi.ka  of  Guiltx 
—Accept  AN  CK. 

To  authorize  the  acceptance  of  a  plea  of 
guilty,  and  Judgment  and  sentence  thereon,  the 
plea  must  be  voluntary,  and  the  court  should 
be  satisfied  that  it  is  voluntary,  and  that  ac- 
cused understood  its  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  632;   Dec.  Dig.  §  273.*] 


4.  CjtiMiirAL  Law  (|  278*)— Pcea  or  Gthltt 

— ACOKPTAKCS. 

^Jlhere  the  record  affirmatively  showed 
the  entry  of  judgment  immediately  following 
the  receipt  of  a  plea  of  guilty,  without  any  de- 
termination by  the  court  whether  the  plea  was 
voluntary  and  understood,  and  the  record  did 
not  show  that  accused  understood  tbe  effect  of 
the  plea.  It  was  error  to  receive  tbe  plea  and 
pass  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  i  632;   Dec  Dig.  f  273.*] 

tS.  CaiiiiNAL  Law  (f  1023*)— Appeai/— Quxs- 

TIONB  Uevuwable. 

When  a  trial  court  acts  on  a  matter  con- 
fided to  its  discretion,  no  appeal  lies  from  its 
decision. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2383 ;    Dec.  Dig.  i  1023.*] 

6.  Cbiuinal  Law  (S  302*)— Plea  or  Ouiltt 

— Effecb. 

Where  an  accomplice,  under  an  agreement 
with  the  prosecuting  officer,  approved  by  or 
known  to  the  court,  that  he  shall  be  immune 
from  further  prosecution  testifies  fully  as  to 
the  matter  charged,  the  accomplice  obtains  an 
equitable  right  to  a  suspension  of  the  sentence 
on  his  plea  of  guilty,  and  the  prosecuting  offi- 
cer should  enter  a  nolle,  or  on  his  failure  to 
do  so,  the  court  should  continue  the  cause,  to 
permit  accused  to  apply  to  the  executive  for  a 
pardon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  388;   Dec.  Dig.  (  302.*] 

Appeal  from  Circuit  Court,  Frederick 
County;  Glenn  H.  Worthington  and  John  C< 
Motter,  Judges. 

James  U.  R.  Lowe  pleaded  guilty  to  a 
criminal  offense,  and  from  a  Judgment  over- 
ruling his  motion  for  suspension  of  Judg- 
ment and  sentence,  and  from  the  Judgment 
and  sentence,  lie  appeals.  Reversed  and  re- 
manded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMDCKER,  BURKE,  and 
THOMAS,  JJ. 

Edward  S.  Elchelberger  and  Hammond 
Umer,  for  appellant  Isaac  Lobe  Straus, 
Atty.  Gen.,  for  tlie  State: 

PEARCE,  J.  This  is  an  appeal  from  a  rul- 
ing of  the  circuit  court  for  Frederick  county 
in  the  case  of  the  State  v.  James  H.  R.  Lowe, 
overruling  a  motion  filed  by  the  traverser, 
now  the  appellant,  "for  suspension  of  Judg- 
ment and  sentence,  and  from  the  Judgment 
of  said  court  in  said  case."  The  facts  are 
few  and  simple,  but  the  question  presented 
Is  new  in  this  state,  and  is  one  of  much  im- 
portance. The  appellant  was  indicted  by  the 
grand  jury  of  Frederick  county,  on  February 
12,  1909,  for  burning  an  unfinished  and  un- 
tenanted dwelling  house,  the  property  of  Ed- 
ward H.  Walter.  At  the  same  time  the  grand 
Jury  Indicted  George  T.  Fisher  for  the  same 
oftense.  It  appears  from  the  record  that, 
prior  to  the  indictment  or  preseutment  Of 
either  of  these  parties,  the  appellant  was 
summoned  and  called  by  the  state's  attorney 
of  Frederick  county  as  a  wituess  for  the 
state,  while  he  was  in  the  custody  of  the  law 
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npon  the  charge  above  stated,  to  testify  In 
certain  habeas  corpus  proceedings,  upon  the 
petition  of  said  George  T.  Fisher,  and  that 
the  appellant  "then  and  there  did  testify, 
fully,  truthfully,  and  at  length,  as  to  all  the 
facts  touching  the  offense  charged  in  the  in- 
dictment in  this  case,  which  offense  was,  and 
is,  the  same  charged  against  the  said  George 
T.  Fisher,  and  which  was  then  and  there  the 
subject  of  Inquiry  npon  said  habeas  corpus 
proceedings,  and  the  testimony  so  given  by 
said  traverser  was  given  under  a  promise, 
implied  In  law,  of  the  state's  attorney,  that 
the  traverser  should  be  Immune  and  exempt 
from  prosecution  on  account  of  any  matters 
disclosed  in  his  said  testimony  given  under 
said  implied  promise  of  Immunity."  It  fur- 
ther appears  from  the  record  that  on  Feb- 
ruary 22,  1909,  the  plea  of  "guilty"  was  en- 
tered by  the  traverser  In  the  case  against 
him ;  that  judgment  of  guilty  was  thereupon 
entered  thereon  by  the  court,  and  that  the 
trial  of  said  Fisher  for  the  same  offense  was 
at  once  taken  up  and  proceeded  with ;  that 
at  the  Instance  of  the  state's  attorney  the 
traverser  remained  In  court  for  the  purpose 
of  testifying  as  a  witness  for  the  state 
against  said  Fisher,  and  that  during  the  aft- 
ernoon of  the  same  day  he  was  summoned, 
sworn,  and  testified  in  said  case  fully  and 
truthfully  as  to  bis  knowledge  concerning 
said  charge,  and  that  this  testimony  was  giv- 
en under  a  promise  of  the  state's  attorney. 
Implied  In  law,  of  immunity  from  prosecution 
for  his  participation  In  said  offense.  The 
record  does  not  disclose  whether  Fisher  was 
convicted  or  not,  but  the  result  of  his  trial 
cannot  affect  the  question  we  are-  to  deter- 
mine. On  February  27,  1909,  after  the  con- 
elusion  of  the  trial  of  Fisher,  the  motion  of 
the  appellant  for  suspension  of  Judgment  in 
bis  case  was  heard,  and  thereupon  bis  mo- 
tion was  overruled,  and  he  was  sentenced  by 
the  court  to  be  confined  in  the  Maryland 
Penitentiary  for  two  years  and  six  months. 
The  state  now  moves  to  dismiss  this  appeal 
because  the  record  shows  that  the  appellant 
entered  a  plea  of  "guilty,"  upon  which  plea 
the  Judgment  was  entered,  and  that  from  a 
Judgment  by  confession  no  appeal  lies. 

We  have  examined  the  numerous  authori- 
ties cited  by  the  Attorney  General  in  support 
of  this  motion,  but  In  none  of  them  have  we 
found  presented  the  same  question  presented 
by  the  case  now  before  us.  The  general 
proposition  is  no  doubt  correctly  stated  in  the 
passages  dted  by  the  Attorney  General  from 
the  Enc.  of  PI.  &  Pr.  and  from  Cyc,  and  from 
the  cases  supporting  that  text,  but  this  gen- 
eral principle  Is  subject  to  the  qualification 
which  is  found  In  this  case.  Those  passages 
are  as  follows:  "A  plea  of  guilty  is  a  con- 
fession of  guilt,  and  Is  equivalent  to  a  con- 
viction. The  court  must  pronounce  Judg- 
ment and  sentence  as  upon  a  verdict  of 
guUty."  12  Cyc.  353.  "Where  the  defendant 
pleads  guilty,  it  is  the  right  and  duty  of  the 
court  to  pronounce  upon  him  the  sentence  of 


the  law,  without  any  further  proceedings, 
and  without  any  independent  adjudication  of 
guilt"  19  Enc.  PL  &  Pr.  437.  "It  has  been 
held  that  a  party  cannot  have  a- Judgment, 
properly  entered  In  a  plea  of  guilty,  review- 
ed either  by  appeal  or  writ  of  error,  since 
such  Judgment  Is  In  effect  a  Judgment  by 
confession."  19  Enc.  PI.  &  Pr.  505.  The 
case  of  Edina  v.  Beck,  47  Mo.  App.  234,  may 
be  taken  as  an  example  of  the  cases  support- 
ing the  above  text,  the  court  saying:  "The 
appeal  was  properly  dismissed,  unless  we 
can  hold  that  a  party  may  appeal  from  a 
Judgment  properly  entered  against  him  upon 
ills  plea  of  guilty,  which  is,  in  effect,  a  Jndlg- 
ment  by  confession."  The  qualification  to 
which  we  refer  Is  distinctly  indicated  In  tbe 
above  citation  from  19  Enc.  PI.  &  Pr.  503, 
and  in  the  quotation  from  Edina  v.  Beck. 
supra,  in  requiring  the  Judgment  to  be  prop- 
erly entered  in  order  that  the  effect  of  final- 
ity shall  be  given  it  That  the  word  "prop- 
erly" did  not  refer  to  the  mere  form  of  entry, 
but  related  to  substance,  Is  made  clear  in 
both  the  above  works  In  the  paragraphs  Im- 
mediately following  two  of  the  passages 
above  cited.  In  12  Cyc.  353,  the  text  con- 
tinues: "To  authorize  the  acceptance  and 
entry  of  a  plea  of  guilty,  and  Judgment  and 
sentence  thereon,  the  plea  must  be  entirely 
voluntary.  It  must  not  be  induced  by  fear, 
or  by  misrepresentation,  persuasion,  or  the 
holding  out  of  false  hopes,  nor  made  through 
Ignorance  or  inadvertence.  The  court  should 
be  satisfied  as  to  the  voluntary  character  of 
the  plea  before  giving  Judgment  and  passing 
sentence,  and  in  some  states  such  an  Invescl- 
gation  is  required  by  statute.  In  some  states 
the  statute  requires  the  court  to  admonish 
the  defendant  as  to  the  consequences  of  the 
plea."  In  19  Cyc  437,  the  text  continues: 
"Before  proceeding  to  make  such  plea  the 
foundation  of  a  Judgment,  however,  the  court 
should,  and  frequently  by  statute  must,  see 
that  it  Is  made  by  a  person  of  competent  In- 
telligence, freely  and  voluntarily,  and  with 
a  full  understanding  of  its  nature  and  effect, 
and  of  the  facts  on  which  it  is  founded." 

The  bill  of  exceptions  sets  forth  that  at 
the  hearing  of  the  motion  of  the  traverser 
for  suspension  of  Judgment  and  sentence.  It 
was  agreed  between  the  state's  attorney  and 
the  counsel  for  the  traverser,  with  the  con- 
sent of  the  court,  "that  the  facts  alleged  In 
said  motion,  and  the  additional  reasons  filed 
in  support  thereof,  but  not  the  conclusions  of 
law  drawn  therefrom,  should  be  admitted 
and  treated  as  proved  for  the  purposes  of 
said  motion  and  hearing,  to  the  same  extent 
as  if  said  allegations  of  fact  were  proven  at 
the  hearing  of  said  motion,  said  motion  hav- 
ing been  filed  and  heard  pending  Judgment 
and  sentence  in  said  case."  It  ^ will  be  seen 
that  this  exception  is  somewhat  in  conflict 
with  another  part  of  the  record,  the  excep- 
tion stating  that  the  motion  was  heard  on 
February  27th,  pending  Judgment  in  the  case, 
while  the  docket  entries  show   that  Judg- 
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ment,  gnllty,  was  entered  by  the  court  Feb- 
ruary 22d — five  days  before  tbe  motion  was 
heard,  and  three  days  before  the  motion  was 
made.  It  thus  affirmatively  appears  from  the 
record  that  the  entry  of  Judgment  Immediate- 
ly followed  the  tender  and  receipt  of  the 
plea,  "Without  any  such  consideration  as  we 
have  seen  should  have  been  given  before  pro- 
ceeding to  judgment  thereon,  and  it  nowhere 
appears  In  the  record  that  the  traverser  un- 
derstood that  the  effect  of  tbe  plea  would  be 
taken  to  be  a  waiver  of  the  promised  Im- 
munity from  further  prosecution,  and  that  he 
intended  thereby  to  moke  such  waiver.  It 
Is  Impossible  to  conceive,  in  the  face  of  his 
motion,  that  he  did  so  understand  and  In- 
tend ;  and,  in  the  absence  of  evidence  that  he 
did,  we  cannot  hold  that  the  Judgment  was 
properly  entered  within  the  meaning  of  the 
authorities  relied  on  by  the  Attorney  Gen- 
eral, and  If  not  so  entered,  this  appeal  can- 
not I>e  dismissed. 

It-  was,  however,  confidently  contended 
that,  even  if  the  appeal  should  not  be  dis- 
missed for  the  reason  first  stated.  It  must 
still  be  dismissed  for  the  reason  that  the  mo- 
tion to  suspend  sentence  was  addressed  to 
the  discretion  of  the  court  l)elow,  and  was 
overruled  in  the  exercise  of  that  discretion, 
which,  when  exercised  without  abuse,  can- 
not be  reviewed  on  appeal  or  writ  of  error. 
It  cannot  be  denied,  of  course,  that  when  a 
trial  court  is  acting  upon  a  matter  confided 
to  Its  discretion,  there  la  no  appeal  from  Us 
decision ;  and  so  It  may  be  conceded  that  In 
ordinary  cases  the  decision  of  the  court  as 
to  the  suspension  of  sentence,  whether  upon 
the  application  of  the  prisoner,  or  because 
the  court  is  moved  thereto  of  its  own  will, 
is  not  the  subject  of  appeal.  But  when  an 
accomplice,  nnder  an  agreement  or  under- 
standing with  the  prosecuting  officer,  approv- 
ed by,  or  known  to,  the  court,  that  he  shall 
be  Immune  from  further  prosecution,  testi- 
fies fully  and  truthfully  as  to  the  whole  mat- 
■  ter  charged,  the  case  Is  not  an  ordinary  case, 
coming  within  the  general  rule  above  stated. 
The  effect  of  such  an  agreement  or  under- 
standing, where  the  condition  Is  fulfilled,  Is 
to  vest  In  the  party  an  equitable  right  which 
Is  not  the  subject  of  discretion,  because  it 
rests  upon  contract  express  or  implied.  In 
such  cases  the  exercise  of  discretion  begins 
with  considering  whether  the  circumstances 
of  the  case  are  such  as  to  Justify  the  court  in 
permitting  the  accomplice  to  be  sworn  as  a 
witness  under  an  agreement,  express  or  im- 
plied, that  if  he  make  full  disclosure,  he  shall 
be  exempt  from  further  prosecution,  and  the 
discretion  ends  when  he  has  fully  and  faith- 
fully performed  the  condition.  In  the  lan- 
guage of  Justice  Putnam  in  Commonwealth 
V.  Knapp,  10  Pick.  (Mass.)  477,  20  Am.  Dec. 
aSi:  "He  was  safe.  If  he  would  be  true  and 
faithful  In  the  performance  of  his  engage- 
ment" But  "the  prisoner  who  does  not  con- 
duct himself  truly  is  not  at  liberty  to  take 
back  tbe  confession  which  be  deliberately 


made.  •  •  •  If  they  refuse  to  testify,  or 
testify  falsely,  they  are  to  be  tried  them- 
selves, and  may  be  convicted  upon  their  own 
confession  which  was  made  after  they  were 
permitted  to  become  witnesses  for  (the  crown) 
the  state."  We  shall  not  attempt  to  go  into 
the  learning  upon  this  question  which  has 
been  so  thoroughly  gone  into  by  the  Attorney 
General,  but  shall  refer  to  a  few  leading 
cases  only,  which  we  regard  as  controlling. 
In  U.  S.  V.  Ford,  99  U.  8.  594,  2S  L.  Ed. 
399,  the  Supreme  Court,  speaking  through 
Judge  Clifford,  reviewed  the  authorities,  and 
delivered  an  elaborate  and  careful  opinion. 
In  that  case  the  traverser  pleaded  the  im- 
plied promise  of  immunity  In  bar  of  the 
prosecution,  and  the  United  States  demurred 
to  the  plea,  the  demurrer  being  overruled  by 
the  Circuit  Court  for  the  Northern  District 
of  Illinois,  and  the  Supreme  Court  reversed 
the  Judgment  for  error  in  this  ruling,  hold- 
ing, as  it  seems  all  the  authorities  hold,  that 
such  a  plea  is  not  good  as  a  plea  In  bar.  The 
court,  however,  quoted  with  approval  the 
practice  as  declared  by  Starkie  that,  "where 
accomplices  make  a  full  and  fair  confession 
of  the  whole  truth,  and  are  In  consequence 
admitted  to  give  evidence  for  the  crown,  if 
they  afterwards  give  their  testimony  fairly 
and  openly,  although  they  are  not  of  right  en- 
titled to  a  pardon,  tbe  usage,  lenity,  and 
practice  of  the  court  Is  to  stay  the  prosecu- 
tion against  them,  and  they  have  an  equitable 
title  to  a  recommendation  to  the  king's  mer- 
cy." The  court  also  cited  with  approval  the 
case  of  Rex  v.  Rndd,  Cowper,  331,  which  was 
an  application  on  habeas  corpus  by  an  accom- 
plice, who  had  testified  under  an  Implied  prom- 
ise of  Immunity,  to  be  admitted  to  ball  pending 
an  application  for  a  pardon,  which  bail  was 
refused  on  tbe  ground  that  she  had  not  made 
a  full  and  fair  disclosure.  In  delivering  the 
opinion  of  the  court.  Lord  Mansfield  express- 
ly declared  that,  if  she  had  come  under  cir- 
cumstances sufficient  to  warrant  the  court  In 
saying  that  she  had  a  title  of  recommenda- 
tion to  mercy,  they  would  bail  her  for  the 
purpose  of  giving  her  an  opportunity  of  ap- 
plying for  pardon.  In  the  case  now  before  us 
It  is  a  concession  that  this  traverser  does 
come  under  such  circumstances,  and  In  Ford's 
Case,  supra,  the  court  proceeded  to  say  that : 
"If  an  attempt  Is  made  to  put  the  party  to 
trial,  in  spite  of  his  equitable  right  to  par- 
don, he  may  move  that  the  trial  be  postpon- 
ed, and  may  support  his  motion  by  his  own 
affidavit,  when  the  court  may  properly  In- 
sist to  be  Informed  of  all  the  circumstances. 
Power  under  such  circumstances  is  vested  in 
the  court  in  a  proper  case  to  put  off  the  trial 
as  long  as  may  be  necessary,  in  order  that 
the  case  of  the  prisoner  may  be  presented  to 
the  executive  for  decision."  The  court  In 
that  case  referred  to  People  v.  Whipple,  9 
Cow.  (N.  Y.)  708,  and  U.  S.  v.  Lee,  4  Mc- 
Lean, 103,  Fed.  Cas.  No.  15,588,  saying  that 
these  cases  did  not  support  the  proposition 
for  which  they  were  there  cited,  viz.,  that 
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Buch  a  plea  was  good  as  an  absolute  bar  to 
prosecution,  but  nevertheless  approved  ex- 
pressly the  practice  indicated  In  those  cases 
as  the  proper  practice,  saying:  "Public  pol- 
icy and  the  great  ends  of  Justice,  It  was  said 
in  the  second  case,  require  that  the  arrange- 
ment between  the  public  prosecutor  and  the 
accomplice  be  carried  out,  and  the  court  pro- 
ceeded to  remariK  that,  if  the  district  attor- 
ney failed  to  enter  u  nolle  prosequi  to  the 
indictment,  'tbe  court  will  continue  the  cause 
until  an  application  can  be  made  for  a  par- 
don,' which  of  Itself  is  a  complete  recognition 
of  the  usage  and  practice  established  In  the 
place  of -the  ancient  proceeding  of  approve- 
ment" 

In  People  y.  Whipple,  supra,  Is  a  most 
learned  and  convincing  consideration  of  the 
question  we  have  here.  In  that  case  tbe 
question  arose  upon,  the  motion  of  the  dis- 
trict attorney  that  Jesse  Strang,  who  had 
Just  been  convicted  by  the  verdict  of  a  jury 
aa  a  principal  in  the  murder  of  which  Mrs. 
Whipple,  the  prisoner  at  tbe  bar,  was  charg- 
ed aa  an  accessory  before  the  fact,  should 
be  examined  as  a  witness  for  the  state, 
and  should  thereby,  upon  making  full  dis- 
closure, become  entitled  to  a  recommendation 
for  pardon.  The  court  in  the  exercise  of  its 
discretion  Inquired  Into  the  circumstances  of 
the  case,  and  from  them  determined  that  It 
would  be  an  Improper  exercise  of  its  discre- 
tion to  admit  him  to  that  privilege,  and  there- 
fore denied  the  motion.  Judge  Duer  said: 
"It  is  to  be  considered  as  if  Strang  had  al- 
ready been  admitted  aa  a  witness,  had  testi- 
fied for  the  people  on  the  present  trial,  in  the 
character  of  an  accomplice,  had  told  tbe 
whole  truth  to  the  satisfaction  of  tbe  court, 
and  by  himself  or  his  counsel  now  claimed 
of  us  to  suspend  the  sentence  of  tbe  law,  and 
recommend  him  for  pardon.  •  •  •  Now 
upon  what  principle  of  good  faith,  public 
morality,  sound  policy,  substantial  Justice, 
equitable  right,  or  strict  law,  could  we  deny 
this  claim?"  The  court  said  further  that,  if 
It  could  be  supposed  that  the  executive  would 
not  grant  a  pardon  in  such  case :  "The  court 
would  nevertheless  be  bound  most  scrupulous- 
ly to  discharge  its  own  obligations  as  far  as 
they  extend  and  as  far  as  we  have  power. 
And  if  an  accomplice  perform  tbe  condition 
on  which  be  is  admitted  as  a  witness  for  the 
people,  according  to  its  spirit,  we  hold  our- 
selves bound  in  duty  and  and  In  conscience 
to  redeem  the  promise,  which  the  law  raises 
in  his  favor,  to  the  very  letter.  When  we 
hare  done  this,  we  have  performed  our  duty, 


and  are  no  further-  responsible  for  the  con- 
sequences." The  proper  practice  in  such 
cases  seems  to  be  quite  uniformly  settled,  aa 
stated  In  U.  S.  v.  Ford,  supra,  either  for  the 
prqsecuting  of&cer  to  enter  a  nolle  prosequi, 
or,  upon  his  refusal  or  failure  to  take  such 
course,  for  the  court  to  continue  the  cause  to 
permit  him  to  apply  to  the  executive  for  a 
pardon.  Mr.  Bishop  so  states  It  in  bis  new 
Criminal  Procedure,  {S  11C4  and  1166.  In 
the  latter  section  he  states  that,  where  tbe 
accomplice  has  been  indicted,  "be  simply 
pleads  guilty,  and  then  testifies.  If  his  tes- 
timony is  satisfactory,  a  nolle,  prosequi,  or 
other  form  of  discharge,  follows;  otherwise 
sentence  is  entered  on  bis  plea  of  guilty."  In 
section  1164,  Mr.  Bishop  says:  "As  be  can- 
not  plead  bis  acquired  right  in  bar  If  tbe 
attorney  for  tbe  state  refuse  to  recognize  it, 
the  court  can  only  continue  the  case  to  per- 
mit  him  to  apply  for  a  pardon."  In  State  t. 
Graham,  41  N.  J.  Law,  20,  32  Am.  Rep.  174. 
Chief  Justice  Beasley  cites  with  approval 
the  case  of  TJ.  S.  v.  Lee,  4  McLean,  103,  Fed. 
Cas.  No.  15,588,  In  wblch  the  result  was.tbat 
the  court  held  that,  U  the  district  attorney 
should  fall  to  enter  a  nolle  prosequi,  tbe 
cause  should  be  continued  until  a  pardon 
could  be  applied  for,  but  suggested  "that  to 
discontinue  the  prosecution  would  be  the 
shorter  and  better  mode,"  and  tbe  court  Al- 
so said  in  State  v.  Graham,  supra,  that  the- 
"only  dissent  from  that  general  line  of  au- 
thorities was  the  case  of  Com.  v.  Dabney,  1 
Rob.  (Va.)  606,  40  Am.  Dec.  717,  and  that  thia 
deviation  is  in  a  great  measure  to  be  account- 
ed for  by  the  existence  of  a  statute  that  ma- 
terially modified  the  subject" 

Our  conclusion  is  that  it  was  error,  under 
the  circumstances  of  this  case,  to  receive  the 
plea  of  guilty  without  being  satisfied  that  thA 
accused  fully  understood  its  nature  and  ef- 
fect, and  that  he  should  be  permitted  to 
withdraw  the  plea,  if  he  so  elect,  so  as  to  give 
to  the  state's  attorney  an  opportunity  to  en- 
ter a  nolle  prosequi  If  he  deems  that  to  be  a 
proper  course,  or,  if  be  thinks  it  not  proi>er 
to  do  so,  that  the  court  may  continue  the 
cause  until  an  application  for  a  pardon  is 
submitted  to,  and  acted  upon  by,  tbe  Gov- 
ernor. Should  the  state's  attorney  decliue  to 
discontinue  the  case,  or  should  the  Governor 
decline  to  grant  a  pardon,  this  court  will 
have  discharged  its  duty,  and  will  be  no  fur- 
ther responsible  in  the  premises. 

Judgment  reversed  and  cause  remanded  for 
further  proceedings  in  conformity  with  this 
opinion. 
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FIDELITY  &  DEPOSIT  C30.  T.  BUCKLEY. 

(Supreme  Conrt  of  New  Hampshire. .  Coo*. 

Jane  20,  19000 

Spkcdto  Pebtobuancb  ({  4*)— Coiitbaots  En- 

rORCEABL.K— MORTeAOE    OF    REAL     E8TATG. 

Defendant  agreed  to  mort^aee  certain  real 
estate,  and  plaintiff  brongbt  roit  for  the  specifio 

Ctrformance  of  the  contract,  and  attached  the 
nd  •■  the  prepertj  of  defendant,  who  then 
had  «  record  title.  Defendant'*  wife  Bul;se- 
qnently  took  title  sabject  to  the  attachment, 
and  was  not  made  a  party  to  the  suit  for  ape- 
cific  performance.  Heli  that,  aa  she  is  enti- 
tled to  preaerre  her  title  bj  satisfying  plaintiff's 
claim  for  damages  for  defendant's-  alleged  breach 
of  Ua  contract,  a  decie«  for  specific  perf onn- 
ance  will  be  denied. 

[Ed.  Note.^For  other  cvea,  aea  Specific  Fer- 
formaoce,  Dec  Dig.  {  4.*] 

Transferred  from  Superior  Court,  Coos 
County;    Pike,  Judge. 

Action  by  the  Fidelity  h  Deposit  Cbmpany 
against  Alfred  El  Buckley.  The  court  dls- 
nuisaed  the  bill,  and  tiauaferred  the  ques- 
tion whether  there  was  error  of  law  in  so  do- 
ing.   Case  discharged. 

Daniel  3.  Daley  and  Herbert  I.  Qo8S,for 
iriaintlff.  Rich  &  Marble  and  Edmund  Snl- 
IlTan,  for  defendant 

WALKER,  J.  This  Is  a  blD  in  equity  for 
tbe  specific  performance  of  an  agreement  to 
mortgage  real  estate.  The  court  dismissed 
the  bill,  and  transferred  the  question  wltetb- 
er  there  was  error  of  law  in  so  doing.  The 
title  to  the  land  in  question  is  in  tbe  defend- 
ant's wife,  who  Is  not  a  party  to  this  pro- 
ceeding. Before  she  acquired  her  title  the 
land  was  attached  upon  this  bill  in  equity 
aa  the  property  of  the  defendant,  who  then 
bad  a  record  title  So  far  aa  appears  from 
tbe  case,  his  wife  took  her  title  subject  to 
the  attachment,  and  is  entitled  to  preserve 
It  by  satisfying  the  plaintiff's  claim  for 
damages  for  the  defendant's  alleged  breach 
of  his  contract.  Upon  the  present  state  of 
facts,  a  decree  fbr  specific  performance  would 
not  be  eqnltnble. 

Case  discharged.    All  concurred. 


r»  N.  B.  104) 

CUTHBERT  et  aL  t.  LAINO  et  ai. 

(Supreme  Court  of  Kew  Hampshire.    Chesldre. 
June  26,  190D.) 

L  Wnr*  (I  69*)— Natubi  of  Will. 

A  will  is  made  to  avoid,  not  to  carry  into 
effect,  the  statute  of  distribution. 

(Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  t  183:   Dec.  Dig.  §  69.*) 
2.  Wills  (I  531*)— Constboctioh— DicaieNA- 

TioR  of  Sbabbs— Takimo  Pbb  Stibpes  OB 

Peb  Capita. 

A  testator  bequeathed  the  residue  of  bis 
estate  "in  etiual  snares"  to  his  fonr  children 
and  two  children  of  a  deceased  son.  namini  the 
legatees,  with  a  direction  for  payment  of  the 
shares  of  the  Krandchildren  at  .mnjority  and  a 
prOTision    giving   the   shares   of  deceased   bene- 


ficiaries to  the  survivors.    BeXd,  that  tbe  grand- 
children took  per  capita,  and  not  per  stirpes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1143;    Dec.  Dig.  t  631.*  J 

Transferred  from  Superior  Court,  Chesh- 
ire County;   Cbamberlln,  Judge. 

Proceedings  by  John  H.  Lalng  and  others, 
as  executors,  for  accounting.  A  decree  of 
the  probate  court  was  affirmed  pro  forma 
by  the  superior  court,  and  Dorothy  L.  Cuth- 
bert  and  others  excepted.  The  case  was 
transferred  to  the  Supreme  Court  Appeal 
sustained. 

Probate  appeal  from  a  decree  of  dlstribu* 
tloD.  The  testator  bequeathed  tbe  residue 
of  his  estate  "ia  equal  shares"  to  his  four 
children  and  two  children  of  a  deceased  son,- 
naming  the  legatees,  and  directed  his  execu- 
tors to  pay  tbe  shares  of  the  grandchildren 
to  them  when  they  arrived  at  the  age  of  21 
years.  In  case  of  the  death  of  any  of  the 
legatees  named,  their  shares  were  given  to 
the  survivors.  The  probate  court  decreed 
one-flftb  of  the  residue  to  each  of  tbe  testa- 
tor's four  children  and  one-tenth  to  each  of 
the  two  grandchildren.  Upon  appeal  the  da^ 
cree  was  afiSrmed  pro  forma,  and  the  grand- 
children excepted. 

Joseph  Madden,  for  plaintiffs.  (Carles  H. 
Hersey,  for  defendants. 

PEASLKE,  J.  The  dalm  that  the  grand- 
children take  but  one  share  In  the  estate 
cannot  be  sustained.  The  direction  of  the 
will  is  that  the  property  be  distributed  in 
equal  shares  "to  my  children  *  •  •  and 
also  to  my  grandchildren."  There  Is  no  sat- 
isfactory evidence  that  the  testator  Intend- 
ed the  grandchildren  to  take  only  the  stat- 
utory shfire  of  their  deceased  parent  In 
the  provision  relating  to  survivorship  he 
treats  all  alike.  The  shares  of  deceased 
beneficiaries  go  to  the  survivors.  If  one  of 
the  grandchildren  had  died,  its  share  would 
have  been  distributed  to  all  the  survivors 
equally.  Had  the  testator  had  In  mind  the 
statute  of  distribution,  and  Intended  that  the 
two  grandchildren  should  take  only  their 
father's  sliare,  he  would  also  have  provided 
that  in  the  event  of  the  death  of  one  grand- 
child its  half  of  its  father's  share  in  tbe  es- 
tate should  go  to  the  other  grandchild,  to 
the  exclusion  of  Its  uncles  and  aunts. 

A  will  is  made  to  avoid,  not  to  carry  Into 
effect,  the  statute  of  distribution.  If,  as  the 
appellees  argue,  the  testator  had  Intended 
to  divide  his  estate  as  the  statute  would 
cause  it  to  be  divided,  be  could  have  omitted 
all  of  this  clause  of  his  will,  except  the  pro- 
vision that  the  grandchildren's  shares  should 
be  held  in  trust  If  he  had  had  the  suggest- 
ed familiarity  with  the  statute,  it  could  well 
be  argued  that  he  would  not  uselessly  insert 
its  provisions  In  the  will.  There  is  more 
ground  for  arguing  that  the  children  consti- 
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tute  a  class  taking  one  share,  while  the 
grandchildren  as  a  class  take  the  other 
share,  than  there  Is  for  the  contention  that 
the  children  take  as  IndlTiduals  and  the 
grandchildren  as  a  class.  But  neither  con- 
struction would  carry  out  the  intent  express- 
ed In  the  will.  As  was  said  In  Farmer  t. 
Kimball,  46  N.  H.  435,  440,  88  Am.  Dec.  219 : 
"Any  inference  of  an  Intention  to  divide 
the  residue  by  classes  is  merely  conjectural 
and  quite  too  uncertain  to  prevent  the  ap- 
plication of  the  well-settled  general  rule. 
*  *  *  Individuals  falling  within  the  de- 
scription of  the  devisees  in  the  residuary 
clause  take  per  capita."  The  persons  named 
and  described  in  the  residuary  clause  all 
stand  alike,  and  each  is  entitled  to  one^Blxth 
of  the  residue  of  the  estate. 
Appeal  sustained.    All  concurred. 

(75  N.  H.  2»7) 

WHALEN  V.  PEERLESS  CASUALTY  CO. 

(Supreme  Court  of  New  Hampshire.     Coos. 

June  1,  1909.) 

1.  IRSURANCS  ({  4ei»)— ACXJIDENT  POUCT— 
"VOLUKTABY  EXPOSURE"  —  WHAT  CONSTI- 
TUTES. 

"Voluntary  exposure"  to  unnecessary  dan- 
ger or  obvions  risks  within  the  meaning  of  an 
accident  policy  is  a  conscious  or  intentional 
exposure  to  a  known  risk,  and  not  a  mere  in- 
advertent  or  accidental  one. 

[E2d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1180,  1181;    Dec.  Dig.  §  461.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7346-7350;   vol.  8,  p.  7830.] 

2.  Insurance  (i  668*)— Action  on  Potior— 
Voluntary  EJxposube— Que3ti.on  for  Jury. 

In  an  action  on  an  accident  policy,  evi- 
dence as  to  plaintiff's  voluntary  exposure  to  un- 
necessary danger  or  obvious  risk  held  to  require 
a  submission  to  the  jury, 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  668.«]     . 

3.  Railboads  (I  KS*)— Entry  on  Railroad 
Track— Notice  to  Tbespassebs. 

.  To  render  .entry  on  a  railroad  right  of  way 
pnnishnble  as  a  crime,  under  Lawr  1809.  p 
316,  c.  75,  {  1,  it  must  appear  that  notice  warn- 
ing people  not  to  enter  under  penalty  of  law 
was  posted  at  or  near  the  patb  where  people 
were  accustomed  to  cross,  and  was  maintained 
so  that  those  undertaking  to  enter  there  could 
by  reasonable  care  ascertain  its  contents. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  235.*] 

4.  iNStJBANCE  (§  668*)— -Action  on  Polict— 
Violation  of  Law— Question  fob  Jury. 

In  an  action  on  an  accident  policy  for  in- 
juries to  plaintiff  while  crossing  a  railroad 
track,  evidence  as  to  whether  plaintiff  was  in- 
jured while  violating  a  statute  was  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  {  668.*] 

Transferred  from  Superior  Court,  Coos 
County;    Chamberlin,  Judge. 

Action  by  Michael  Whalen  against  the  Peer- 
less Casualty  Company.  The  trial  Justice 
directed  the  Jury  to  return  a  verdict  for 
plaintiff  for  $20,  whereupon  the  parties 
agreed.  In  case  the  ruling  should  be  held 
erroneous,  judgment  should  be  entered  for 


plaintiff  for  $100.     Judgment  for  plaintiff 
for  1100. 

The  plaintilf  was  57  years  old  at  the  time 
of  the  trial.  He  was  a  resident  of  Berlin, 
and  bad  lived  for  some  years  in  a  house 
westerly  of  the  tracks  in  the  yard  above 
the  station  of  the  Grand  Trunk  Railway. 
About  2  o'clock  In  the  afternoon  of  the  day 
of  his  Injury,  he  left  his  home  to  go  to  an- 
other part  of  the  city,  proceeding  along  a 
path  which  crossed  the  railroad  tracks  and 
Is  used  by  many  people  in  passing  through 
the  railroad  yard.  It  was  a  very  stormy 
day,  vitb  the  wind  blowing  from  the  north- 
west. The  plaintiff  testified  that  before  go- 
ing upon  tbe  tracks  he  looked  and  listened, 
but  saw  and  heard  nothing.  There  were 
three  tracks  at  the  place  of  crossing.  As 
the  plaintiff  stepped  upon  tbe  middle,  trade, 
an  engine  used  in  switching  backed  down 
upon  him,  struck  him,  and  cut  off  one  of 
his  legs  above  the  ankle  Joint  The  plain- 
tiff was  injured  at  a  point  on  the  railroad 
near  what  is  called  the  "home  semaphore." 
At  a  distance  of  about  150  feet  easterly  of 
the  semaphore  there  was  posted  a  notice, 
printed  in  English  and  French,  as  follows: 
"Warning.  Keep  off  the  railroad  track." 
A  like  notice  was  posted  a  quarter  of  a  mile 
west  of  the  semaphore,  near  Hillside  ave- 
nue. At  a  point  150  feet  northerly  of  the  sem- 
aphore, and  near  Oreen  street,  there  was 
a  notice  as  follows:  "Grand  Trunk  Rail- 
way. Tbe  public  are  by  law  strictly  pro- 
hibited from  walking  upon  or  over  the  raU- 
woy  track.  By  order."  There  was  no  sign 
or  notice  at  the  place  where  the  plaintiff 
attempted  to  cross  the  track  in  the  path 
leading  through  the  yard.  The  plaintiff  was 
unable  to  read  English  or  French,  and  tes- 
tified that  he  never  saw  the  signs  where  they 
were  posted.  They  were  In  legible  condition. 
Other  facts  appear  in  the  opinion. 

Sullivan  &  Daley,  for  plaintiff.  John  A. 
Allen  and  Rich  ft  Marble^  for  defendant. 

BINGHAM.  J.  At  the  time  tbe  plaintiff 
received  his  injury  be  held  a  policy  in  the 
defendant  company,  insuring  him  against 
the  loss  of  a  foot  by  complete  severance  at 
or  above  the  ankle  Joint,  In  the  sum  of  $100, 
subject  to  the  proviso  that,  if  the  injury  re- 
sulted "wholly  or  in  part  from  voluntary 
exposure  to  unnecessary  danger  or  obvious 
risk  of  injury,"  or  resulted  from  or  waa 
received  "while  violating  tbe  law,  or  vio- 
lating the  rules  of  a  public  carrier  affecting 
the  safety  of  its  passengers  or  the  public," 
be  should  be  entitled  to  receive  but  $20. 
The  defendant  pleaded  the  exceptions  con- 
tained in  this  proviso  In  defense  of  the  ac- 
tion; and,  upon  tbe  submission  of  the  evi- 
dence outlined  In  the  statement  of  the  case, 
the  trial  Justice  directed  the  Jury  to  return 
a  verdict  for  the  plaintiff  for  $20.    The  par- 
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ties  then  agresd  that.  In  case  the  ruling  di- 
recting the  verdict  should  be  held  to  be  er- 
roneous, Judgment  should  be  entered  for  the 
plaintiff,  for  $300,  with  -Interest  from  the 
date  of  the  writ  and  taxable  costs.  In  di- 
recting the  verdict  the  court  ruled  as  a  mat- 
ter of  law  that  the  plaintiff's  Injury  result- 
ed from  voluntary  exposure  to  unnecessary 
danger  or  obvious  risk  of  iiijury,  or  resulted 
from,  or  was  received  while,  violating  the 
law,  or  violating  the  rules  of  a  public  car- 
rier. If  any  one  of  these  rulings  was  cor- 
rect, the  verdict  should  be  sustained;  other- 
wise It  should  be  set  aside,  and  a  verdict 
entered  in  accordance  with  the  agreement  of 
the  parties. 

The  meaning  of  the  clause  "Voluntary 
exposure  to  unnecessary  danger,"  as  used 
in  accident  policies,  has  frequently  b^n  be- 
fore the  courts.  In  Keene  v.  Association, 
161  Mass.  149,  161,  36  N.  B.  801,  the  lan- 
guage of  the  exception  was  "any  voluntary 
exposure  to  unnecessary  danger,  hazard,  or 
perilous  adventure,"  and  It  was  held  that 
the  provision  did  not  contemplate  "an  in- 
voluntary exposure  to  unnecessary  danger"; 
that  "a  merely  Inadvertent  or  unintentional 
exposure  to  a  danger  of  this  kind  is  not  vol- 
untary, but  involuntary.  A  voluntary  ex- 
posure •  •  *  implies  a  conscious,  in- 
tentional exposure — something  which  one  is 
consciously  willing  to  take  the  risk  of."  In 
Burkhard  v.  Insurance  Co.,  102  Pa.  262,  48 
Am.  Rep.  205,  it  was  said:  "A  clear  dis- 
tinction exists  between  a  voluntary  act  and 
a  voluntary  exposure  to  danger.  Hidden 
danger  may  exist,  yet  the  exposure  thereto, 
without  any  knowledge  of  the  danger,  does 
not  constitute  a  voluntary  exposure  to  it. 
*  •  •  The  result  of  the  act  does  not  nec- 
essarily determine  the  motive  which  prompt- 
ed the  action.  The  act  may  be  voluntary, 
yet  the  exposure  involuntary.  The  danger 
being  unknown,  the  Injury  is  accidental." 
In  Lehman  v.  Casualty  Co.,  7  App.  Dlv.  424, 
429,  39  N.  Y.  Supp.  912,  915,  it  was  said 
that  "one  cannot  be  said  to  be  guilty  of  a 
voluntary  exposure  to  danger  unless  be  In- 
tentionally and  consciously  assumes  the  risk 
of  an  obvious  danger."  In  niunerous  other 
cases  the  same  conclusion  has  been  reached. 
It  is  unnecessary  to  refer  to  them  at  length. 
See  Badenfeld  v.  Association,  154  Mass.  77, 
27  N.  B.  769,  13  L.  R.  A.  263;  Anthony  v. 
Association,  162  Mass.  354,  357,  38  N.  B. 
973,  26  L.  R.  A.  406,  44  Am.  St.  Rep.  367; 
Williams  V.  Association,  133  N.  Y.  366,  31 
N.  R  222;  De  Loy  v.  Insurance  Co.,  171  Pa. 
1,  82  Ati.  1108,  50  Am.  St.  Rep.  787;  Bqulta- 
ble,  etc.,  Co.  v.  Osbom,  90  Ala.  231,  9  South. 
869,  13  L.  R.  A.  287;  Miller  v.  Insurance 
Co.,  92  Tenn.  167,  21  S.  W.  39,  20  L.  R.  A. 
765.  The  case  of  Cornish  v.  Insurance  Co., 
23  Q.  B.  Dlv.  458,  relied  upon  by  the  defend- 
ant, is  not  in  point.  The  exception  there 
was  of  accidents  happening  "by  exirasure  of 
the  Insured  to  obvious  risk  of  injury,"  not 
by  "voluntary  exposure."     See  Lehman  v. 


Casualty  Co.,  supra.  It  ajq^ears,  therefore, 
that  a  voluntary  exposure  to  unnecessary 
danger  or  obvious  risk,  within  the  meaning 
of  the  policy.  Is  a  conscious  or  intentional 
exposure  to  a  known  risk,  and  not  mere  In- 
advertent or  accidental  one. 

Now  the  evidence  upon  this  branch  of  the 
case  tended  to  show  tiiat  the  plaintiff,  when 
he  entered  upon  the  tracks  of  the  railroad, 
was  not  conscious  that  he  was  exposing  him- 
self to  an  unnecessary  danger  or  obvious 
peril,  and  that  his  injury  was  accidental. 
He  was  making  use  of  a  path  frequented  by 
people  In  crossing  and  recrossing  the  .  rail- 
road yard.  The  day  was  very  stormy,  with 
the  wind  blowing  from  the  northwest  The 
plaintiff  testified  that  before  stepping  upon 
the  track  he  looked  and  listened,  but  saw 
and  heard  nothing.  This  evidence  was  sure- 
ly not  so  conclusive  that  reasonable  men 
must  find  that  the  plaintiff  consciously  and 
intentionally  exposed  himself  to  an  unneces- 
sary and  obvious  danger,  and  the  court  erred 
in  withdrawing  .the  question  from  the  Jury. 
Did  the  plaintiff's  injury  result  from,  or  was 
it  received  while,  violating  the  law,  or  vio- 
lating the  rules  of  a  public  carrier?  The 
plaintiff  contends  that  the  clause  as  to  "vio- 
lating the  law"  Is  limited  in  its  application 
to  violations  of  the  criminal  law  (Cluff  v. 
Insurance  Co.,  13  Allen  [Mass.]  308;  Lehman 
V.  Casualty  Co.,  7  App.  Div.  424,  39  N.  Y. 
Supp.  912;  Insurance  Co.  v.  Bennett,  90 
Tenn.  256,  16  S.  W.  723,  25  Am.  St.  Rep. 
635;  1  Cyc.  266),  while  the  defendant  con- 
tends that  It  Is  not  thus  limited,  but  extends 
to,  and  Includes  Infractions  of,  the  civil 
law  as  well.  Bradley  v.  Insurance  Co.,  45 
N.  Y.  422,  6  Am.  Rep.  115;  Bloom  v.  In- 
surance Co.,  97  Ind.  478,  49  Am.  Rep.  469. 
In  the  view  we  take  of  the  case  It  is  un- 
necessary to  determine  which  of  these  con- 
tentions Is  right;  for  the  evidence  did  not 
warrant  the  court  in  ruling  that  the  plain- 
tiff's act  in  crossing  the  tracks  of  the  rail- 
road was  a  violation  of  either  the  criminal 
or  civil  law.  The  defendant  rell&s,  in  sup- 
port of  its  contention  that  the  plaintiff's  in- 
jury was  received  while  violating  the  crim- 
inal law,  upon  the  provisions  of  section  1,  c. 
75,  p.  316,  Laws  1899,  and  the  evidence 
wherein  It  appeared  that  the  railroad  com- 
pany had  posted  notices  in  Its  yard 'In  Ber- 
lin, distant  from  160  feet  to  a  quarter  of  a 
mile  from  the  path  where  the  plaintiff  at- 
tempted to  cross,  warning  people  to  keep  off 
the  tracks.  To  render  the  plaintiff's  entry 
upon  the  railroad's  right  of  way  punishable 
as  a  crime,  it  should  appear  that  a  notice 
warning  people  not  to  enter  under  penalty 
of  the  law  was  posted  at  or  near  the  path 
where  the  plainttff  and  others  were  accus- 
tomed to  enter  and  cross,  and  was  main- 
tained in  such  condition  that  those  under- 
taking to  enter  there  could,  by  the  exer- 
cise of  reasonable  care,  see  and  ascertain 
Its  contents.  Brown  v.  Railroad,  73  N.  H. 
508,  572,  64  Ati.  104.    But  In  this  case  it 
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appeared  that  no  notice  was  posted  at  the 
place  wbere  tbe  plaintiff  and  others  were 
accustomed  to  cross,  that  the  plaintiff  had 
never  seen  those  which  were  posted,  and  ttiat 
the  circumstances  were  such  that  It  was  a 
question  of  fact  for  the  Jury  to  decide  wheth- 
er he  could  have  seen  them  by  tbe  exercise 
of  reasonable  care  and  learned  their  con- 
tents. It  would  also  seem  that  some  of  the 
notices,  at  least,  were  insufflclent  in  that 
they  did  not  Inform  the  traveler  that  entry 
was  forbidden  under  penalty  of  the  law. 

As  It  might  be  found  that  notices  were 
not  posted  so  as  to  render  people  crossing 
where  the  plaintiff  did  liable  to  prosecution 
and  fine,  and  that  the  practice  of  crossing 
there  was  sach  that  the  railroad  knew,  or 
ought  to  have  known,  of  It,  It  might  also 
be  found  that  the  plaintiff  was  not  a  tres- 
passer, and  that  In  entering  upon  tbe  right 
of  way  he  violated  no  rule  of  law,  civil  or 
criminal.  Keene  v.  Association,  161  Mass. 
149-151,  86  N.  B.  891.  The  provision  In 
section  1.  c.  75,  p.  316,  Laws  1899,  where  it 
says,  "and  no  right  to  enter  or  be  upon  any 
railroad  track  shall  be  Implied  from  custom 
or  user,  however  long  continued,"  is  limited 
to  cases  where  notice  has  been  posted  under 
tbe  statute  forbidding  such  entry.  Since 
it  could  be  found  that  the  plaintiff  In  enter- 
ing upon  tbe  tracks  of  the  railroad  was  not 
a  trespasser,  and  might  have  entered  with 
tbelr  permission.  It  could  not  be  ruled  as  a 
matter  of  law  that  In  so  entering  he  was 
violating  a  rule  of  the  corporation. 

In  accordance  with  the  agreement  of  the' 
parties,  there  should  be  Judgment  for  tbe 
plaintiff  for  $100.    All  concurred. 

(76  N.  J.  B.  161) 

VARGO  et  al.  v.  VAJO  et  al. 

(Court  of  Chancery  of  New  Jersey.    May  20, 
1909.) 

1,  RCLIQIOUS    SOCTETIES    («    25*>— MeETIWGS. 

Evidence,  in  a  proceeding  to  prevent  the 
property  of  a  religiou*  society  from  beloK  di- 
verted from  Its  original  use,  held  to  show  that 
a  meeting  of  the  society,  called  to  determine 
whether  the  society  should  continue  to  affiliate 
with  the  church  organization  with  which  it  bad 
formerly  affiliated,  or  should  connect  itself  with 
another  society,  was  regularly  called,  and  that 
all  the  proceedings  which  took  place  at  such 
meeting  were  regular  and  In  accordance  with 
the  course  and  practice  of  the  society. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  I  25.*] 

2.  Religious  Socibties  ({  8*)— Mbbtinos. 

Where  a  meeting  of  a  religlpas  society  Is 
held  to  determine  whether  the  society  shall 
longer  affiliate  with  the  branch  of  tbe  church 
with  which  it  had  formerly  affiliated,  or  shall 
connect  itself  with  another,  and  It  is  unani- 
mously decided  at  that  meeting  to  connect  it- 
self with  another  society,  and  no  appeal  is  tak- 
en from  such  action  to  any  higher  judicatoty 
of  the  church,  such  action  is  final,  and  a  suhse- 

3nent  meeting  of  tbe  society  cannot  disturb  the 
ecislon. 

[Ed.  Note.— For  other  cases,  see  Religions 
Societies,  Dec.  Dig.  i  8.*] 


3.  Reltoioub  BodiETiES  (t  25*)— Pown  ov 
SOCIBTT  lit  Obrbbal. 

Evidence,  in  a  proceeding  to  prevent  the 
diversion  of  diurch  property  from  its  original 
nse,  held  to  show  that  the  Hungarian  Evangeli- 
cal Reformed  Congregation  of  Trenton  is  only 
subject  to  the  supervision  of  higher  church  au- 
thority in  ecclesiastical  matters,  and  that  it 
has  full  control  over  its  property,  and  cannot 
be  restrained  from  reincorporating  as  the  Mag- 
yar Reformed  Church  of  Trenton,  and  trans- 
ferring its  property  to  the  latter  church  and 
loaning  money  and  placing  a  mortgage  on  such 
property. 

[Ed.  Note.— For  oOier  cases,  see  Religious 
Societies,  Dec.  Dig.  {  25.*] 

4.  RELioions   SociBTiKS   (I   23*)— Actions— 

IjkCHES. 

Where  a  meeting  of  a  church  society  is 
regularly  called  and  conducted,  and  tbe  socie^ 
determines  at  such  meeting  to  terminate  its  con- 
nection with  Its  superior  church  body  and  affili- 
ate with  another  church,  there  being  nothing  to 
prevent  such  action  in  its  charter,  members  of 
the  society  who  do  not  agree  with  the  majority 
lose  any  right  which  they  may  possess  to  bring 
an  action  to  prevent  the  society  from  carrying 
out  its  resolution  by  failing  promptly  to  com- 
mence an  action,  as  laches  will  prevent  them 
from  securing  favorable  consideration  in  a  court 
of  equity. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  i  25.*] 

Action  by  John  N.  Vargo  and  others 
against  Alexander  Vajo  and  others.  BIU 
dismissed. 

Bird  &  Blackman,  for  complainants.  A. 
F.  Skinner  and  Morris  Cukor.  for  defendants 
VaJo  and  others.  Foster  M.  Voorhees,  for 
the  Magyar  Altalanos  Hltelbauk  of  Budapest. 

HOWELL,  v.  C.  The  bill  In  this  case  Is 
filed  for  the  purpose  of  obtaining  relief 
against  a  religious  society  Incorporated  by 
the  name  of  tbe  Magyar  Reformed  Church  of 
Trenton,  and  against  Its  officers,  with  respect 
to  certain  real  estate  and  personal  property 
which  tbe  complainants  claim  have  been  di- 
verted from  their  original  uses.  The  facts 
are  voluminous. 

Some  time  prior  to  189C  a  number  of  Hun- 
garians who  resided  at  Trenton  formed  a 
voluntary  religious  society  for  the  purpose  of 
religious  worship.  This  society  was  Incor- 
porated In  that  year  by  the  name  of  the  Hun- 
garian Evangelical  Reformed  Congregation 
of  Trenton,  N.  J.,  by  the  usual  certificate  sign- 
ed by  five  trustees,  duly  acknowledged  and  re- 
corded In  the  office  of  the  county  clerk  of 
Mercer  county.  It  was  thereby  certified  that 
on  tbe  26th  day  of  April,  1896,  the  Huo- 
garlan  Evangelical  Reformed  Church  of  Tren- 
ton, N.  J.,  a  Congregation  of  Christians  of 
tbe  denomination  known  as  tbe  "Elet'ormed 
Church  in  the  United  States,"  assejnbled  at 
their  bouse  of  public  worship,  and  elected 
trustees  with  a  view  of  becoming  incorporat- 
ed according  to  law.  For  the  first  few  years 
its  affairs  seem  to  have  been  sntlsfactorlly 
conducted.  It  bad  some  difficulty  when 
there  was  a  vacai  -y  in  procuring  regularly 
ordained  clergyman  who  were  competent  to 
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ffll  the  pastorate  and  at  tbe  same  time  speak 
the  Hnagarlan  language.  This  class  of 
clergTmen  could  not  be  fonnd  in  this  conn- 
try;  they  had  to  be  brought  over  from  the 
mother  land.  Yet  the  congregation  prospered 
to  such  an  extent  that  about  two  years  after 
Its  Incorporation  it  purchased  two  tracts  of 
land,  by  two  deeds,  of  which  the  following 
are  general  descriptions:  The. first  deed  was 
made  on  June  23,  1898,  by  Edward  Connelly 
and  wife  to  "the  Trustees  of  the  Hungarian 
Evangelical  Reformed  Congregation  of  the 
city  of  Trenton  In  the  county  of  Mercer  and 
state  of  New  Jersey,  a  body  corporate  creat- 
ing and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  New  Jersey,  and  being 
part  of  and  connected  with  the  Reformed 
Church  in  the  United  States."  The  other 
deed  was  dated  on  June  26.  1898,  and  was 
made  by  John  Watson  and  wife  to  "The 
Trustees  of  the  Hungarian  Evangelical  Re- 
formed Congregation  of  the  dty  of  Trenton, 
county  of  Mercir  and  state  of  New  Jersey, 
a  body  corporate,  created  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
New  Jersey,  and  being  part  of  and  connected 
with  tbe  Reformed  Church  In  the  V.  8." 
Later  on  It  acquired  two  other  tracts,  one 
by  deed  dated  April  9,  1900,  made  by  Carrie 
W.  Satterthwalt  to  "The  Trustees  of  the 
Hungarian  Evangelical  Reformed  Congrega- 
tion of  Trenton,  N.  J.,"  and  the  other,  dated 
April  8,  1905,  made  by  John  B;  Wargo,  to 
"The  Trustees  of  the  Hungarian  Evangelical 
Reformed  Congregation  of  Trenton."  These 
tracts  of  land  were  owned  by  the  society  at 
the  time  of  the  events  hereinafter  mentioned. 
Upon  this  land  the  society  had  in  the  mean- 
time erected  a  church  edifice  and  a  parson- 
age, and  there  were  also  some  other  build- 
ings on  the  premises,  which  were  let  to  ten- 
ants. 

Prior  to  and  at  this  time  there  was  tn  «• 
Istence  a  church  Judicatory  called  "The  Re- 
formed Church  In  the  United  States"  which 
had  some  sort  of  ecclesiastical  jurisdiction 
over  a  large  number  of  churches.  This  Judi- 
catory was  governed  by  a  set  of  rules  called 
the  "Constitution  of  the  Reformed  Church  in 
the  United  States."  The  Trenton  church  be- 
came affiliated  with  this  Judicatory  on  Sep- 
tember 20,  1899,  and  came  under  the  eccle- 
siastical Jurisdiction  of  the  Philadelphia 
Classls  thereof,  and  from  that  time  on  for  a 
number  of  years  the  Trenton  church  sent 
delegates  to  the  annual  meetings  of  the  Phil- 
adelphia Classls.  There  were  many  churches 
affiliated  with  the  Reformed  Church  in  the 
United  States,  which  were  composed  of  Hon- 
garians.  among  whom  only  tbe  Hungarian 
language  was  nsed.  These  churches  petition- 
ed the  proper  authorities  of  the  Reformed 
Church  in  the  United  States  for  a  direction 
that  they  be  set  oft  Into  a  Classls  to  be  called 
the  Hungarian  Classls,  but  atlU  under  the 
eccleslastlca]  Jurisdiction  of  the  Reformed 
Chutch  in  the  United  States,  and  such  pro- 
ceedings were  had  that  a  Hungarian  Classls 


was  organized,  to  which  the  Trenton  church 
was  assigned,  and  with  which  It  became  af- 
filiated in  June,  1005.  This  continued  to  be 
the  situation  of  the  Trenton  church  ontn 
tbe  early  part  of  1907.  It  sent  Its  delegates 
to  the  meetings  of  the  higher  judicatories.' 
It  recognized  the  jurisdiction  of  the  Reform- 
ed Church  of  the  United  States  over  It,  at' 
least  in  spiritual  matters,  and  it  received  an-> 
nually  a  contribution  from  a  board  of  mis-' 
sions  which  was  associated  with  the  Refomi- 
ed  Church  In  the  United  States,  and  wa«  or- 
ganized for  the  purpose  of  assisting  Its  weak 
churches.  This  contribution  was  In  the  form 
of  an  annual  addition  to  tbe  salary  of  the 
pastor.  The  difficulty,  however,  of  procnrinc 
properly  educated  ministers  for  their  church 
still  continued,  and  It  became  a  subject  of 
riather  frequent  conversation  among  the  men 
who  formed  the  consistory  of  the  church,  and 
others  who  were  Its  Interested  supporters. 

There  was  during  all  this  time  a  church 
organization  In  Hungary  which  was  named' 
the  "Universal  Evangelical  Reformed  Churchi 
of  Hungary."  This  ajipears  by  the  testi- 
mony to  have  been,  and  to  be,  th^  highest) 
Judicatory  of  a  denomination  of  Hungarlsni 
Christians.  In  1904  Count  Joseph  Dagen-' 
feld  visited  the  United  States  In  the  Intei^est 
of  this  Hungarian  body,  and  among  the 
other  churches  that  he  called  upon  was  the 
Trenton  church,  which  he  desired  to  have' 
afllHated  with  the  Hungarian  body  that  he- 
represented;  his  reasbri  being  that  the  Hun-- 
garlan  Church  was  In  a  position  to  supply; 
educated  clergymen  who  spoke  the  Hunga-' 
rlan  language  to  the  weaker  churches  ln> 
the  United  States,  and  would  also  make' 
larger  contributions  toward  the  support  of: 
the  worshiping  assembly  than  was  being' 
provided  by  the  Reformed  Church.  Little' 
or  nothing  appears  to  have  been  done  abbutt 
the  matter  until  the  month  of  February,! 
1907,  yet  Dagenfeld's  representations  and 
promises  were  meantime  much  discussed  by 
the  members  of  the  congregation.  In  FebJ 
ruary,  1907,  the  Rev.  Alexander  Vajo,  who' 
viras  the  Incumbent  of  the  pastorate  of  the 
Trenton  church,  received  a  call  from  vl' 
church  In  Toledo,  Ohio,  which  had  a  larger^ 
congregation,  and  was  perhaps  a  more  im- 
portant society  than  the  one  to  which  he' 
was  ministering.  He  communicated  this- 
fact  to  several  members  of  his  consistory,' 
who  casually  met  at  bis  house  on  the  even-' 
ing  of  Saturday  February  16,  1907.  The 
meeting  was  purely  Informal,  and  Is  not' 
claimed  to  have  been  a  meeting  of  the  con-' 
ststory;  but  It  was  decided  then  and  there 
that  the  pastor  should  on  the  following  day,' 
Sunday,  February  17th,  call  a  meeting  of 
the  consistory  at  the  close  of  the  church' 
services  In  the  afternoon  of  that  day,  and' 
should  likewise  call  a  general  meeting  of' 
the  congregation,  to  be  held  on  Sunday) 
March  the  3d,  both  meetings,  that  of  the' 
consistory  and  that  of  the  congregation,  be- 1 
ing  called  tot  the  purpose  of  discussing  two' 
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things:  (1)  The  call  which  the  pastor  had 
received  from  the  Toledo  congregation;  unS 
(2)  the  question  of  dissolving  the  relations 
of  the  church  with  the  Reformed  Church 
in  the  United  States,  and  becoming  afiillat- 
ed  with  the  Universal  Evangelical  Reform- 
ed Church  of  Hungary,  the  sole  purpose  of 
the  latter  being  to  have  better  facilities  for 
procuring  pastors  when  necessary,  and  also 
to  obtain  a  larger  degree  of  support  than 
could  be  afforded  by  the  agencies  of  the  Re- 
formed Church. 

On  Sunday  February  17,  1907,  the  pastor, 
in  accordance  with  the  custom  of  the  church, 
announced  that  there  would  be  a  meeting 
of  the  consistory  at  the  close  of  the  church 
services.  So  far  as  I  can  see  this  meeting 
was  regularly  called.  The  by-laws  provide 
that  among  the  duties  of  the  pastor  is  the 
duty  "to  summon  the  conslstorial  and  con- 
gregational meetings  and  preside  over  them." 
There  is  no  other  specific  by-law  or  rule  on 
the  subject.  At  that  meeting  there  was  a 
discussion  of  the  matters  for  which  the  meet- 
ing was  called,  and  it  was  decided,  without 
dissent,  one  at  least  of  the  complainants  be- 
ing present,  that  a  general  meeting  of  the 
congregation  should  be  called,  and  that  Rev. 
Ladislaus  Bede,  who  In  some  way  repre- 
sented the  Hungarian  Church,  should  be  in- 
vited to  make  an  explanation  of  the  plan 
of  affiliation  with  that  body.  On  the  morn- 
ing of  that  day  there  were  posted  on  the 
doors  of  the  church  a  notice,  signed  by  the 
pastor  and  the  treasurer,  who  is  also  called 
curator,  calling  a  general  meeting  of  the 
members  of  the  congregation  to  be  held  on 
Sunday  March  3,  1907,  for  the  purpose, 
among  other  things,  of  discussing  the  propo- 
sition to  Join  the  Hungarian  Society.  The 
meeting  was  likewise  announced  from  the 
pulpit,  and  the  object  of  it  stated  by  the 
pastor.  On  February  28,  1907,  there  was  a 
meeting  of,the  consistory,  which  likewise  ap- 
pears to  have  been  regularly  called.  The 
Reverend  Mr.  Bede  was  present.  At  this 
meeting  it  was  decided  by  the  c()nslstory, 
without  a  dissenting  vote,  that  the  congrega- 
tion should  sever  its  relations  with  the  Re- 
formed Church,  and  should  become  affiliated 
with  the  Hungarian  Church,  and  that  the 
whole  matter  should  be  submitted  to  the 
general  meeting  of  the  congregation  which 
had  already  been  called  for  Sunday  March 
3,  1907. 

Besides  the  by-law  above  quoted  there 
does  not  appear  to  have  been  any  written 
rule  In  relation  to  calling  meetings  of  either 
the  consistory  or  of  the  congregation.  A 
custom,  however,  was  shown  to  have  been 
in  vogue  in  the  Trenton  church  since  its 
organization  in  relation  to  each.  The  pastor 
testified  that  his  custom  of  calling  the  con- 
sistory together  was,  at  the  beginning  of  the 
church  service,  to  request  the  members  of 
that  body  to  remain  after  the  service  had 
been  concluded,  and  that  the  method  of  call- 
ing congregational  meetings  was  for  the  con- 


sistory to  pass  a  resolution  for  the  purpose. 
Then  he,  the  pastor,  would  announce  the 
meeting  from  the  pulpit  two  weeks  in  ad- 
vance, and  a  two  weeks'  notice  was  always 
posted  on  the  front  door  of  the  church  edi- 
fice. The  absence  from  the  constitution  of 
the  church  of  a  specific  method  of  calling 
these  meetings  must  have  been  deemed  to  be 
a  defect  in  the  laws  of  the  church,  for  the 
reason  that  the  new  constitution  adopted  in 
1908  contains  definite  rules  on  the  subject. 
The  practice  which  was  followed,  however, 
is  one  which  is  prescribed  in  article  40  of 
the  church  constitution,  which  was  in  force 
at  the  time,  for  calling  meetings  for  certain 
objects  therein  specified.  It  declares:  "All 
matters  of  this  kind  must  first  be  investigat- 
ed and  determined  by  the  consistory  and 
then  be  submitted  for  final  decision  to  the 
congregation,  a  meeting  of  which  shall  be 
convened  for  the  purpose  by  the  consistory 
on '  some  suitable  day."  In  this  case  the 
matter  in  question  was  acted  upon  at  a  reg- 
ularly called  meeting  of  the  consistory  by  a 
unanimous  vote,  and  was  then  submitted  to 
a  general  meeting  of  the  congregation  to  be 
held  on  March  3d,  which  was  called  by  a 
fair  and  reasonable  notice.  In  pursuance  of 
the  notices  given  a  large  number  of  people 
who  belonged  to  the  congregation  assembled 
after  the  regular  church  services  on  that 
day;  some  of  the  witnesses  putting  the 
number  as  high  as  300.  The  pastor  explain- 
ed the  situation  to  the  congregation,  and, 
among  other  things,  he  stated  that  he  pro- 
posed to  have  the  congregation  vote  on  the 
question  of  affiliating  with  the  Hungarian 
Church,  but  that  if  there  was  one  dissenting 
voice,  BO  far  as  he  was  concerned,  he  would 
let  the  matter  drop. 

There  is  evidence  in  the  case  to  the  effect 
that  every  one  of  the  complainants  was  pres- 
ent at  that  meeting,  and  that  when  the  vote 
was  taken  they  voted  in  the  affirmative.  I 
find  as  a  matter  of  fact  that,  when  the  ques- 
tion was  put  by  the  pastor,  he  called  upon 
the  people  present  to  vote  upon  it  by  rising. 
When  this  call  was  made,  every  person  in 
the  room  stood  up.  In  order  to  make  sure 
of  the  fact  the  pastor  appointed  Joseph  Hor- 
wath,  the  curator,  and  John  E.  Wargo,  to 
ascertain  for  him  how  the  vote  stood.  Tbey 
both  say  that  they  walked  down  the  aisles 
beween  the  benches  to  the  rear  doors;  that 
they  had  an  opportunity  to  see,  and  did  see, 
V.  Ucther  every  one  was  standing  or  not; 
that  they  returned  to  the  front  of  tne  church 
where  the  pastor  was,  and  reported  to  him 
in  a  loud  voice,  which  could  be  heard  all 
over  the  church  edifice,  that  every  person 
was  standing;  that  is  to  say,  that  every  one 
who  was  present  had  voted  in  favor  of  af- 
filiating with  the  Hungarian  Church.  The 
testimony  of  the  pastor,  Mr.  Horwath,  and 
Mr.  Wargo  to  this  effect  Is  corroborated  and 
supported  by  the  testimony  of  several  other 
witnesses;  and,  while  the  complainants  con- 
test this  position,  I  am  firmly  of  the  convlc- 
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don  that  all  who  were  present  either  voted 
in  the  affirmative  or  remained  seated  and 
did  or  said  nothing.  After  the  affirmative 
vote  had  been  taken,  the  pastor  testifled  that 
he  called  for  the  negative  vote;  and,  no 
one  appearing  to  vote  In  the  negative,  he 
declared  the  resolntlon  carried.  John  Bona, 
one  of  the  complainants,  testifled  that  he  at- 
tempted to  speak,  but  that  he  was  prevented 
from  doing  so  by  the  pastor.  Ihe  pastor 
explains  this  incident  by  stating  that  Bona 
did  not  attempt  to  speak  until  the  close  of 
the  meeting,  when  he  was  In  the  act  of  pro- 
noandng  the  benediction.  Then,  of  conrse, 
It  was  too  late.  Up  to  this  point  I  think  the 
evidence  shows  very  clearly  that  the  meet- 
tag,  which  was  supposed  to  be  the  decisive 
meeting,  the  one  held  on  March  3,  1907,  was 
regularly  called,  and  that  all  the  proceedings 
which  took  place  at  it  were  regular  and  in 
accordance  with  the  course  and  practice  of 
the  religious  body  In  question.  I  conclude 
that  the  vote  was  unanimous  in  favor  of  the 
secession  from  the  Reformed  Church  of  the 
United  States.  But  assuming  that  the  vote 
was  not  unanimous,  and  that  there  was  an 
objection  made  or  a  negative  vote  cast  by 
the  six  complainants  who  were  members  of 
the  congregation,  would  that  be  sufficient  to 
invalidate  the  proceedings  taken  at  the  meet- 
ing? Aseumihg  that  there  Is  a  method  by 
which  this  Trenton  church  could  discounect 
Itself  from  the  Reformed  Church  and  be- 
come affiliated  with  the  Hungarian  Church, 
must  it  pe  upon  the  consent  of  every  member 
of  the  church,  or  by  and  with  the  consent  of 
every  member  of  the  congregation? 

It  Is  very  certain  that  immediately  after 
the  meeting  objections  were  made,  which 
came  to  the  ears  of  the  pastor  and  the  con- 
sistory, and  were  also  called  to  the  attention 
of  the  Ciassle,  which  was  the  next  higher 
Judicatory  of  the  Reformed  Church.  It  re- 
sulted In  another  general  meeting  of  the  con- 
gregation held  at  the  close  of  the  church 
services  on  April  7,  1907.  The  Reverend  Mr. 
Csutoros,  the  president  of  the  Hungarian 
Classis  of  the  Reformed  Church,  was  present 
He  had  come  for  the  purpose  of  making  ex- 
planations, and  endeavoring  to  ascertain 
what  were  the  facts  about  the  secession.. 
For  this  purpose  he  put  the  question  to  the 
meeting  anew.  Four  objectors  arose,  John 
N.  Vargo,  Mrs.  Dubos,  Mrs.  Yatchl,  and  John 
Bona.  TbiB  meeting,  however,  was  of  no  ef- 
fect on  the  question  at  issue.  That  had  al- 
ready been  decided.  At  a  meeting  of  the 
whole  congregation  regularly  called  there 
had  been  a  unanimous  vote  in  favor  of  the 
secession  from  the  Reformed  Church  and  an 
affiliation  with  the  Hungarian  Church,  and 
no  appeal  was  taken  from  the  action  of  the 
congregation  to  any  higher  Judicatory  of  the 
church. 

The  next  question  that  arises  is  whether 
the  Trenton  church  had  an  inherent  right 
to  so  secede.  The  complainants  say  that 
when  once  affiliated  with  the  higher  Judica- 


tory of  the  church,  there  can  be  no  seces- 
sion by  any  of  the  units  without  the  con- 
sent of  the  supervising  body.  This  claim 
makes  it  necessary  to  ascertain  what  the 
relations  of  the  two  bodies  really  were.  The 
complainants  urge  that  the  certificate  of  in- 
cori)oratlon  and  the  two  first  conveyances  to 
the  corporation  record  the  statement  that 
the  Trenton  Church  belonged  to  the  denomi- 
nation known  as  the  "Reformed  Church  in 
the  United  States,"  and  was  a  part  thereof, 
and  was  connected  therewith.  These  state- 
ments, however,  were  all  made  prior  to  the 
time  when  the  church  was  actually  received 
into  the  Philadelphia  Classis,  and  while  it 
was  an  undoubtedly  Independent  religious 
society.  It  has  been  held,  as  defendants 
counsel  has  shown  by  cases  cited  in  their 
brief,  that  such  a  situation  creates  a  mere 
voluntary  connection,  which  may  be  broken 
at  any  time  by  a  majority  vote  of  thci 
church.  Lawson  v.  Kolbenson,  61  111.  405; 
Heckman  v.  Mees,  16  Ohio,  684;  Miller  v. 
Gable,  2  Denlo  (N.  T.)  482.  In  Watson  v. 
Jones,  13  Wall.  879,  20  L.  Ed.  668,  the 
Supreme  Court  of  the  United  States  stated 
the  law  to  be  that,  where  property  had  been 
acquired  by  an  independent  religions  society, 
the  court  would  not  interfere  with  Its  dis- 
position of  its  property.  If  there  is  any- 
thing in  the  constitution  of  the  Reformed 
Church  which  denies  the  right  of  secession 
without  the  consent  of  the  supervising  Judi- 
catory, then  it  would  be  the  duty  of  this 
court  to  follow  the  eccledastlcal  rule,  and 
not  permit  the  secession  to  take  place,  except 
in  accordance  with  the  laws  of  the  church. 
If,  however,  there  is  nothing  which  prohibits 
such  action  on  the  part  of  the  inferior  body, 
this  court  would  not  be  Justified  in  declaring 
the  secession  unlawful,  for  the  reason  that 
there  was  no  prohibition  of  such  action.  If, 
again,  the  ecclesiastical  laws  permit  tills 
sort  of  action,  then  the  court  will  not  take 
cognizance  of  any  proceeding  which  seeks  to 
restrain  the  right  of  the  individual  church 
to  control  it8  own  property. 

.An  examination  of  the  constitution  of  the 
Reformed  Church  in  the  United  States  dis- 
closes the  fact  that  the  ecclesiastical  Judica- 
tories of  that  church  are  (1)  the  Consistory; 
(2)  the  Classis;  (3)  the  Synod,  and  (4)  the 
General  Synod;  and,  in  relation  to  these 
bodies,  this  fundamiental  law  in  article  24 
provides  as  follows:  "These  Judlcatortes! 
shall  take  cognizance  only  of  ecclesiastical 
matters;  their  power  is  -whoUy  spiritual; 
they  possess  the  right  of  requiring  obedience 
to  the  laws  of  Christ  and  of  punishing  the 
disobedient  by  excluding  them  from  the  priv- 
ileges of  the  church,  but  not  by  the  inflic- 
tion of  any  civil  penalties."  By  article  40 
the  Jurisdiction  of  the  consistory,  which  is 
the  lowest  Judicatory,  is  deflned.  It  is  as 
follows:  "To  the  consistory  as  such  belongs 
the  choice  of  delegates  to  represent  it  in  the 
higher  Judicatories  of  the  church  and  the 
management  and  control   of  ihe  temporal 
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concerns  of  the  congregattoo.  Ip  .tbe  calling 
o{  a  minister,  the  Jvidglng  of  a  mlulgter  or 
Qther  officers  of  the  cburcb,  the  purchase  or 
sale  of  property,  the  consistory  can  deter- 
niine  nothing  conclusively  without  the  con- 
sent of  a  majority  of  the  congregation  pres- 
ort AU  matters  of  this  kind  must  flrst  be 
investigated  and  determined  by  the  consisto- 
ry and  then  be  submitted  for  final  decision  to 
the  congregation,  a  meeting  of  which  shall 
I)e  convened  for  the  purpose  by  tbe  consisto- 
ry on  some  suitable  day."  . 
•  The  jurisdiction  of  the  Glassis  does  not 
lOelHde  the  management  and  control  of  the 
<jburch  property,  but  does  include  whatever 
concerns  the  spiritual  welfare  of  the  several 
congregations  committed  to  their  care  which 
does  not  come  within  the  power  of  a  con- 
aiatory.  They  decide  cases  which  are  brought 
before  them  by  appeal  or  complaint  from 
consistories  as  well  as  all  cases  respecting 
either  ministers  or  congr^atlons  which  may 
arise  within  their  juri«dlctIon  and  are  reg- 
ularly brought  before  them,  such  as  the 
forming  of  new  congregations,  the  determln- 
tag  of  their  boundaries  when  they  are  con- 
tested, the  decisions  of  controversies  between 
listing  congregations,  and  the  forming  or 
dissolving  of  connections  as  may  be  request- 
ed, or  the  Classls  may  deem  expedient  The 
Synod  and  the  General  Synod  do  not  appear 
to  have  any  Jurisdiction  over  tbe  church 
property  at  all.  In  view  of  the  provisions  Of 
the  twenty-fourth  article  of  the  constitution 
And  the  absence  of  any  prohibitory  mandate 
Va  the  fundamental  church  law,  I  conclude 
that  the  government  of  the  Refonded  Church 
In  the  United  States  was  not  Episcopal  or 
Presbyterian  In  form,  but  that  it  was  Con- 
gregational to  the  extent  that  each  worship- 
&ig  unit  had  the  absolute  control  of  Its  own 
property,  and  that  Its  connection  with  the 
main  body  was  merely  spiritual,  disciplina- 
ry, and  doctrinal.  The  express  renunciation 
ef  all  other  connections  by  tbe  terms  of  the 
tweilty-fourth  article  necessarily  lead  to  this 
conclusion.  The  two  experts  in  the  ecclesias- 
tical law  of  the  Reformed  Church  who  were 
called  as  witnesses  both  stated  that  there 
was  not  any  express  rule  forbidding  seces- 
sion. 

It  Is  argued  on  behalf  of  the  complainants 
that  the  expressions  made  use  of  In  the  cer- 
tificate of  Incorporation  of  tbe  Trenton 
tiiarch,  and  in  the  two  deeds  of  conveyance 
to  It;  are  sufficient  in  themselves  to  create  a 
trust  In  favor  of  the  denomination  known  as 
tbe  "Reformed  Church  In  tbe  United  States." 
As  t6  the  expression  In  tbe  charter,  I  think 
that  that  was  used  merely  for  the  purpose 
of  stating  what  denomination  of  Christians 
the  church  members  belonged  to,  and  as  to 
the  expressions  In  tbe  deeds,  It  Is  quite  clear 
that  they  were  at  the  time  not  true,  because 
the  Trenton  church  was  not  received  into 
the  Philadelphia  Classls  of  the  Reformed 
Ohnrch  until  a  considerable  time  after  Uieae 
deeds  bad  been  executed  and  delivered. 


The  evidence  shows  .that  after  the  meeting 
of  March  3,  1007,  there  was  no  change  what- 
ever In  either  the  form  or  tbe  substance  of 
the  religious  teachings,  or  of  the  doctrines  to 
which  the  members  of  the  congregation  ad- 
hered. There  was  no  dismissal  of  the  pastor, 
nor  any  break  In  the  relations  between  bim 
and  the  ccmgregatlon. .  The  congregation  con- 
tinued Its  identity  unchanged  and  unbroken, 
except  that  the  complainants  and  certain  of 
their  friends  declined  to  recognize  the  change. 
Tbe  main  body  of  tbe  people  comprising  tbe 
congregation  continued  to  worship  in  tbe 
same  manner  as  theretofore,  and  In  all  re- 
spects the .  situation  was  unaltered,  except 
that  tbe  congregation  considered  itself  af- 
filiated with  tbe  Hungarian  Church  and  no 
longer  with  the  Reformed  Church.  The  case 
comes  within  the  rule  announced  by  the'  So- 
preme  Court  in  Pulls  v.  Isermen,  71  N.  J. 
Law,  408,  G8  Atl.  554.  There  tbe  quesUoQ 
was  whether  there  might  be  lawfully  a  se- 
cession by  the  Paramus  Church  from  the 
Classls  of  the  True  Reformed  Dutch  Church. 
Mr.  Justice  Dixon  says  In  the  opinion  that, 
inasmuch  as  the  constitution  of  the  True  Re- 
formed Dutch  Church  contained  no  explicit 
declaration  on  the  subject  of  secession.  It 
must  be  regarded  as  permitting  that  right, 
and,  pursuing  tbe  subject,  he  says:  "That 
the  Faramus  congregation,  when  by  unan- 
imous vote  It  separated  from  Classls  and 
Synod,  did  not  ipso  facto  lose  its  congrega- 
tionaJ  or  corporate  character  is  a  prultosition 
supported  by  the  decisions  in  Doremus  ▼. 
Dutch  Reformed  Church,  3  N.  J.  Eq.  S32, 
and  Den  t.  Pilling,  24  N.  J.  Law,  663;  and 
If,  as  we  think,  it  thereby  exercised  Its 
right  of  secession.  It  became  an  independent 
congregation.  Tbe  authority  of  .Classis  and 
Synod  over  it  being  thus  terminated,  the  sub- 
sequent attempts  of  the  Classls  to  reconstruct 
that  congregation,  or  to  transfer  its  fran- 
chises to  a  new  congregation,  were  futile." 
And  the  result  was  that  the  cburcb  which 
so  seceded  from  the  True  Reformed  Dutch 
Church  was  permitted  to  become  a  Presby- 
terian church  under  the  care  of  tbe  Presby- 
tery of  Jersey  City. 

Much  reliance  is  placed  by  the  complain- 
ants on  the  authority  of  Den  v.  Bolton,  12 
N.  J.  Law,  a06.  That  case  cannot  be  regard- 
ed as  any  authority  for  the  present  oile,  be- 
cause tbe  Chief  Justice  states  In  tbe  begin- 
ning of  bis  opinion  that  the  case  did  not  re- 
quire the  court  to  consider  or  decide  what 
was  the  effect  upon  the  Joint  property  of  a 
religious  society  of  the  withdrawing  of  ibe 
whole  or  a  portion  of  its  members,  either 
with  or  without  a  change  of  doctrine,  and 
their  union  with  some  other  religious  denom- 
ination, or  their  formation  of  some  new  sect 
or  some  new  ecclesiastical  arrangement,  nor 
whether  those  who  thus  chauge  or  withdraw 
carry  with  them  any  portion  of  the  common 
funds,  thus  omitting  from  consideration  the 
very  things  which  are  of  paramount  impor- 
tance in  the  cdse  at  bar.    Counsel  for  corn- 
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plalnants  considered  that  Rq^hl's  Appeal, 
60  Pa.  4G8,  8  Am.  Rep.  275,  was  decisive  of 
the  question  of  the  right  to  secede.  A  care- 
tnl  examination  of  the  case,  however,  shows 
that  the  proceeding  was  taken  for  the  pur- 
pose of  enforcing  an  express  trust,  which 
was  Impressed  upon  the  land  in  question  In 
the  deed  by  which  the  church  took'  title 
from  the  Individual  who  bad  donated  the 
same  and  devoted  It  to  a  particular  use. 
Whatever  Is  said  In  that  case  about  the  right 
of  the  secession  must  be  limited  to  the  par- 
ticular facts  under  which  that  question  of 
law  was  presented. 

After  the  meeting  of  April  7,  1907,  nothing 
was  done  by  either  party  looking  to  a  recon- 
ciliation of  their  differences.  The  conslftory 
and  trustees  then  in  oflBce  remained  in  office 
until  the  midsummer  of  that  year,  when  a 
new  consistory  was  elected,  which  thereafter 
took  steps  to  carry  out  the  proposed  union 
with  the  church  in  Hungary.  Meantime  the 
complainants  lay  still,  and  did  nothing  to 
I>revent  affirmative  action  on  the  part  of  the 
new  consistory  and  trustees.  The  things 
which  were  done  In  that  direction,  and  for 
that  purpose,  must  have  been  known  to  the 
complainants.  Indeed  I  can  hardly  conceive 
how  any  Important  transaction  could  be  bad 
by  the  prevailing  party  in  relation  to  church 
action  which  could  have  escaped  their  vigi- 
lance. There  Is,  it  is  true,  no  evidence  which 
tends,  to  show  that  they  had  actual  knowl- 
edge of  these  subsequent  transactions,  but  I 
think  it  is  fair  to  assume  that  they  could 
hardly  have  taken  place  without  some  hint 
coming  to  the  ears  of  these  objectors. 

Up  to  this  time  the  church  was  indebted  to 
the  Mercer  Trust  Company  on  Its  promissory 
note  for  a  loan  of  $1,300,  and  to  one  6mm- 
bolz  on  a  mortgage  for  $1,700,  making  $8,000 
in  all.  About  the  mldsununer  of  1907  the 
consistory  had  an  opportunity  to  purchase  a 
piece  of  land  adjoining  the  church  property 
from  Mrs.  Martha  L.  Moore.  On  August  11th 
there  was  a  meeting  of  the  congregation,  at 
which  the  pastor  stated  that  the  Moore  prop- 
erty c0ui4.be  bought  for  $S,050,  but  that  in 
order  to  make  the  purchase  It  would  be  con- 
Tenlent  that  the  church  should  procure  a  loan 
of  $8,000,  and  so  fund  the  said  Indebtedness 
and  the  cost  of  the  Moore  property  Into  one 
loan;  that  this  loan  could  be  had  from  the 
Magyar  Altalanos  Hltelbank  of  Budapest, 
Hungary,  one  of  the  defendants  to  this  suit. 
This  purchase  and  the  loan  were  authorized 
at  that  meeting.  On  September  1,  1907,  at  a 
(meeting  of  the  consistory  the  pastor  reported 
the  purchase  of  the  Moore  property,  that  $50 
had  been  paid  in  advance  thereon,  and  that 
$200  more  was  paid  on  August  27th,  and  that 
the  balance  df  $4,800  must  be  paid  by  the  1st 
of  November;  that  for  the  purpose  of  pro- 
curing the  loan  a  new  charter  would  have  to 
be  procured,  which  would  bind  the  church  to 
tbe  Hungarian  body,  and  that  the  property 
Sbould  be  transferred  to  the  corporation  thus 
to  be  organized.    In  order  to  effectuate  this 


step  the  conristory  provided  for  another  con- 
gregational meeting  to  be  held  on  September 
8th.  At  this  meeting  the  pastor  stated  the 
necessity  of  a  new  charter  in  order  to  effect- 
uate the  loan,  and  that  it  would  be  neeessai'y 
to  transfer  the  property  to  the  new  corpora- 
tion. He  proposed  that  the  scheme  be  adopt- 
ed by  the  congregation,  and  that  five  neW 
trustees  should  be  elected  to  carry  out  the 
plan.  The  congregation  unanimously  affirmed 
the  plan,  and  elected  as  trustees  John  E. 
Wnrgo,  John  Pandek,  Andrew  J.  Dnch,  Alex- 
ander Kovach,  and  Andrew  K.  Wargo.  I  re- 
peat that  these  public  events  could  hardly 
have  taken  place  among  the  Hungarians  in 
Trenton  without  being  heard  of  by  the  com- 
plainants. They  permitted  the  new  charter 
for  a  new  corporation  to  be  filed  on  October 
Sd,  and  by  it  the  Magyar  Reformed  Church 
of  Trenton  to  be  organized.  They  permitted 
the  trustees  of  the  Hungarian  Evangelical 
Reformed  Church  of  Trenton  to  convey  its 
church  property  to  the  Magyar  Reformed! 
Church  of  Trenton  by  deed  dated  October  j, 
1907,  which  was  acknowledged  and  record^ 
on  October  7,  1907.  They  permitted  the  Mag- 
yar Reformed  Church  of  Trenton  to  purchase 
from  Martha  L.  Moore  a  tract  of  land  adjoin- 
ing their  property  by  deed  dated  October  31. 
1907,  for  the  consideration  of  $5,050.  and 
they  permitted  the  Magyar  Church  to  borrow 
from  the  Hungarian  bank  through  the  agen- 
cies of  the  Hungarian  Church,  on  bond  and 
mortgage  on  all  their  church  property,  the 
sum  of  $8,000,  a  portion  of  which  was  uscsd 
to  pay  off  the  indebtedness  to  Gmmholz  and 
the  Mercer  Trust  Company,  and  the  remalh- 
der  for  the  purchase  of  the  Moore  property. 
And  I  say  again  that  these  facts  must  have 
been  known  to  the  complainants,  or  some  df 
them,  because  it  is  In  evidence  that  they,  or 
perhaps  a  majority  of  them,  attended  the 
church  from  time  to  time,  and  called  upon 
the  pastor  to  assist  at  their  weddings  and 
funerals. 

In  my  opinion  if  the  complainants  ever  hod 
any  cause  of  action  arising  out  of  the  facts 
In  this  case  they  lost  their  right  to  bring  « 
suit  thereon  by  their  inaction  after  March  3, 
1907.  If  they  had,  or  considered  that  fbmf 
had,  a  cause  of  action  arising  out  of  the  cir- 
cumstances of  the  meeting  which  was  held  «d 
that  day,  they  should  at  once  have  prosecirt- 
ed  the  same;  and,  to  delay  and  permit  the 
important  transactions  above  recited  to  be 
closed  wltbout  so  much  as  making  Inquiry  as 
to  what  the  defendants  IntendM  to  do,  or 
what  they  were  doing.  Is  such  laches  as  dis- 
entitles them  to  favorable  consideration  ia  it 
court  of  equity.  T«-  should  perhaps  be  stated 
that,  after  the  organization  of  the  new  corpo- 
ration (the  Magyar  Church),  the  Identity  of 
the  congregation  continued;  It  consisted  of 
the  same  persons;  It  was  governed  by  the 
same  rules,  and  adhered  to  the  same  doc- 
trines, and  was  ministered  to  by  the  smoe 
pastor  as  formerly. 

The  defendants  also  claim  that  the  six  cooa- 
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plalnants  have,  by  fhelr  participation  in  the 
proceedings  complained  of,  so  far  acquiesced 
as  that  they  ought  not  now  to  be  beard  In  op- 
position. Jolin  Noai  Vargo  was  a  member  of 
the  consistory,  attended  the  meeting  of  Feb- 
ruary 17th,  and  there  voted  to  Join  the  Hun- 
garian Church.  He  repeated  this  action  on 
February  28th,  and  the  weight  of  the  testi- 
mony is  that  he  was  at  the  meeting  of  March 
3d,  and  either  voted  in  favor  of  the  secession 
or  remained  silent  John  Bona  was  present 
at  the  meeting  of  March  3d,  and  either  voted 
in  favor  of  the  proposition  then  pending  or 
remained  seated.  The  same  may  be  said  of 
John  Scoke,  of  Joseph  Kovach,  of  George  Du- 
bos,  and  Andrew  K.  Duch.  There  is  some 
denial  of  these  all^atlons,  but  the  weight  of 
the  testimony  is  in  their  favor.  Indeed  it 
was  said  at  the  meeting  of  April  7th,  when 
John  Noai  Vargo  expressed  his  dls^nt  from 
the  action  that  had  been  taken,  that  he  had 
voted  for  the  proposition  on  March  3d,  and 
be  snld  in  response  that  he  had  changed  his 
mind.  Some  of  the  complainants  hare  either 
actually  or  practically  withdrawn  from  the 
suit.  John  Scoke  says  in  his  testimony  that 
be  was  not  suing,  that  they  only  called  him  to 
a  notary  public  because  he  knew  how  the 
church  was  built,  but  that  he  did  not  sign  to 
sue,  and  that  he  never  would  sue.  Joseph 
Kovach  and  Andrew  K.  Duch  have  actually 
withdrawn  from  the  suit  by  paper  writings 
which  were  put  in  evidence.  Then  there  Is 
the  further  fact  that  these  men  are  mere 
tummies,  whose  names  are  being  used  by  the 
Reformed  Church  in  the  United  States  in  an 
attempt  to  hold  under  its  Jurisdiction  the 
valuable  property  which  the  Trenton  church 
has  acquired.  This  appears  in  the  testimony 
of  John  Bona. 

There  are  many  other  difficult  and  impor- 
tant questions  in  the  suit  which  I  do  not  find 
It  necessary  to  decide.  One  is  the  relation 
which  the  five  trustees  who  were  elected  on 
September  the  8th  bear  to  the  present  organ- 
ization; it  being  argued  on  the  part  of  the 
Hungarian  bank  that  the  case  of  Doremus  v. 
Dutch  Reformed  Church,  3  N.  J.  Eq.  332,  goes 
to  the  extent  of  holding  them  in  office,  what- 
ever may  happen  to  the  other  branches  of 
the  transaction.  Another  question  is  whether 
the  church  property  of  the  Trenton  church 
was  transferred  to  the  Magyar  Church  by  the 
deed  of  October  1,  1007 ;  that  Is,  whether  Jo- 
seph Horw^th,  who  signed  as  president,  was 
authorized  to  execute  the  deed.  Another  is 
perhaps  whether  the  mortgage  to  the  Hunga- 
rian bank  Is  a  valid  Hen  upon  the  church 
lands  from  the  legal  standpoint  These  ques- 
tions are  not .  of  Importance  to  the  present 
suit,  under  the  view  that  I  have  taken  of  the 
main  part  of  the  case.  If  the  persons  who 
were  elected  as  trustees  on  September  8th 
were  actually  such  trustees,  I  do  not  under- 


stand how  Mr.  Horwath  conid  have  authority 
to  sign  the  deed. 

The  result  is  that  the  bill  should  be  dis- 
missed, with  costs,  and  I  will  so  advise. 

OlO  Md.  546) 

JOSSELSON  V.  SONNEBORN  et  al. 
(Court  of  Appeals  of  Maryland.    June  1,  1909.) 

1.  Justices  of  chk  Peack  (f  ISO*)— Jubisdic- 
TION— Appeal. 

Code  Pub.  Oen.  Laws  1904.  art  S2,  {  8, 
providing  that,  If  defendant  in  an  action  beiore 
a  Justice  of  the  peace  for  injury  to  lands  al- 
leges in  writing  that  he  claims  title  to  the  lands, 
the  justice  shall  take  no  further  cc^^izaoce  of 
the  case,  has  no  application  to  a  proceeding  to 
recover  land  for  failure  of  the  tenant  to  pay 
rent ;  so  that  failure  of  defendant  in  such  a 
proceeding  to  file  such  allegations  does  not  af- 
fect any  right  be  has  on  appeal  to  the  Balti- 
more city  court  to  have  the  proceeding  quash- 
ed as  one  involving  title  to  land,  and  so  not 
within  the  jurisdiction  of  a  justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  i  150.*] 

2.  JuGrricES  of  thk  Pbacb  ((  141*) — ^Appbai>— 
Qdestiomno  Jubisdxction  —  MonoK  to 
Quash. 

The  jurisdiction  of  the  Baltimore  city  conrt 
on  appeal  from  a  justice  claimed  not  to  e&ist 
because  the  proceeding  involved  title  to  land, 
and  so  was  not  within  the  jurisdiction  of  tlie 
justice,  may  be  questioned  by  motion  to  qaash 
the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  i  141.*] 

3.  Appeal  and  Ebror  (|  44*)— Appeal  fbom 
ilttesmediate  courts. 

Appeal  lies  to  the  Conrt  of  Appeals  from 
the  order  of  the  Baltimore  city  court  overrul- 
ing the  motion  to  quash,  on  the  ground  of  want 
of  jurisdiction,  a  proceeding  appealed  to  the  city 
court  from  a  justice. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,  Dec  Dig.  i  44.*] 

4.  Appeal  and  B^rbob  (i  574*)— Ckbtiftino 
Evidence. 

While  a  bill  of  exceptions  is.not  allowed  in 
trial  of  a  case  on  appeal  from  a  judgment  of 
a  justice  of  the  peace,  the  evidence  taken  be- 
fore the  court  below  on  appeal  to  it  from  a  jus- 
tice on  a  motion  to  quash  the  proceeding  for 
want  of  jurisdiction  may  be  certified  to  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig  {  674.*]   . 

5.  Appeal  and  Ebrob  (S  44*)— Appeal  fbom 
Intermediate  Coubt. 

The  Baltimore  city  conrt  having  on  ap- 
peal from  a  justice  jurisdiction  of  the  parties 
and  the  subject-matter,  its  judgment  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  44.*] 

6.  Justices  of  the  Peace  (J  86*)— Jubisdic- 

TION. 

In  a  proceeding  by  a  lessor  against  a  lessee 
undor  Baltimore  City  Charter,  {{  651,  652  (Laws 
1898,  pp.  489,  490,  c.  123),  for  possession  for 
nonpayment  of  rent,  title  to  land  is  not  neces- 
sarily and  directly  in  issue;  so  that  jurisdic- 
tioD  of  a  justice  cannot  be  ousted  by  defend- 
ant claiming  title. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  {  36.*] 
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7.  Appeal  awd  Ebrob  (J  44*)— Review— In- 
termediate COUBTS. 

The  Baltimore  city  court  on  appeal  from 
a_  justice  bad  jurisdiction  to  pass  on  the  suffi- 
ciency of  tlie  affidavit  to  the  complaint  made 
before  the  justice  and  the  sufficiency  of  the 
summons  issued  by  the  justice,  so  that  its  de- 
cision thereon  is  not  reviewable. 

FEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  44.*] 

Appeal  from  Baltimore  City  Court;  Con- 
way W.  Sams,  Judge. 

Proceedings  by  Solomon  Sonceborn  and  an- 
other against  Julius  Josaelson.  From  an  or- 
der and  a  Judgment,  defendant  appeals.  Dis- 
missed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEAROE,  SGHMUCKER,  BURKE,  and  HEN- 
RY, JJ. 

J.  J.  H.  Mltnlck  and  William  C.  Smith,  for 
appellant  Israel  S.  GomboroT  and  Eldridge 
Hood  Young,  for  appellees. 

BURKE,  J.  This  Is  an  appeal  from  the 
refusal  of  the  Baltimore  city  court  to  quash 
the  proceedings  in  a  cause  pending  in  that 
court  on  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace,  and  also  from  the  judgment 
entered  in  the  case.  The  record  shows  that 
on  the  11th  of  February,  1907,  the  parties  to 
the  cause  entered  Into  a  written  agreement', 
whereby  the  appellees  rented  from  the  appel- 
lant for  the  term  of  two  years  at  the  month- 
ly rent  of  $27,  payable  in  advance  on  the 
11th  of  each  month,  a  building  located  at 
No.  42  South  Caroline  street.  In  the  city  of 
Baltimore.  The  appellees,  claiming  that  the 
appellant  tn  May,  1$)0S,  bad  rented  from  them 
at  the  monthly  rent  of  $16  payable  on  the 
first  of  each  month  the  whole  of  said  build- 
ing, except  the  room  used  as  a  store,  and 
bad  failed  to  pay  the  rent  which  fell  due  on 
the  Ist  of  August,  1908,  instituted  proceed- 
ings before  a  justice  of  the  peace  of  Baltimore 
city  for  the  recovery  of  the  possession  of 
the  premises.  All  the  parties  appeared  before 
the  justloe  on  the  7th  of  August,  1908,  and  the 
case  was  then  tried,  and  judgment  was  ren- 
dered In  favor  of  the  appellees  for  reposses- 
sion of  the  premises  and  $16  rent  found  to 
be  due  and  costs.  From  the  judgment  the  ap- 
pellant appealed  to  the  Baltimore  city  court. 
The  case  was  tried  In  that  court  before  a 
Jury,  which  found  their  verdict  for  the  plain- 
tUT  for  the  restitution  of  the  premises  and 
$16  rent  overdue  and  unpaid. 

The  evidence  produced  at  the  trial  and  set 
out  In  the  record  Is  most  conflicting;  but  it 
need  not  be  stated  in  detail  in  this  opinion. 
It  is  sufficient  to  say  that  the  evidence  offer- 
ed in  behalf  of  the  appellees  tended  to  sup- 
port the  claim  made  by  them  that  they  had 
rented  to  the  defendant  the  part  of  the  build- 
ing for  the  monthly  rent  stated.'  This  was 
positively  denied  by  the  appellant,  and  the 
testimony  of  himself  and  a  number  of  wit- 
nesses adduced  in  his  behalf  tended  to  show 


that  no  such  contract  of  rental  as  that  set 
up  by  the  plaintiffs  was  made;  but  that  the 
appellees  had  surrendered  to  the  defendant 
the  whole  premises  except  the  store,  and  that 
he  had  re-entered  and  taken  possession  of  the 
surrendered  portion.  This  controverted  ques- 
tion of  fact  was  decided  by  the  jury  in  favor 
of  the  plaintiffs.  The  defendant  then  filed  a 
motion  for  a  new  trial,  and  a  motion  to  quash 
the  proceedings,  anid  assigned  in  support  of 
the  latter  motion  the  following  reasons :  (1) 
Because  the  defendant  claims  title  to  the 
premises  from  which  lie  is  soup;ht  to  be  eject- 
ed in  this  case  by  the  plaintiffs  as  his  own 
property,  and  claims  that  he  Is  In  occupancy 
thereof  as  owner  and  not  as  tenant  of  the 
plalntllTs,  and  that  the  court  sitting  to  hear 
and  determine  appeals  from  the  decisions  of 
justices  of  the  peace  has  no  jurisdiction  to 
hear  and  determine  the  case ;  the  title  to  land 
being  involved  therein.  (2)  Because  the  evi- 
dence conclusively  shows  that  the  defendant 
claims  title  to  the  premises  from  which  he 
Is  sought  to  be  ejected  by  the  plaintiffs  as 
his  own  property,  and  claims  that  he  is  In 
occupation  thereof  as  owner,  and  not  as  ten- 
ant of  the  plaintiffs,  and  that  the  court  had 
no  jurisdiction  to  hear  and  determine  the 
case  because  the  title  to  land  was  involved. 
(3)  Because  the  pai)ers  in  the  case  show  that 
the  justice  of  the  peace  from  whose  decision 
the  appeal  Is  talten  had  no  jurisdiction  to 
hear  and  determine  the  case.  (4)  Because 
the  papers  failed  to  show  jurisdiction  In  the 
justice  of  the  peace  to  hear  and  determine 
the  case. 

At  the  hearing  of  the  motion  to  quash  the 
proceedings,  It  was  agreed  by  the  counsel 
for  the  respective  parties  that  the  evidence 
produced  and  admitted  at  the  trial  of  the 
case  before  the  jury  should  be  considered  as 
If  the  same  bad  been  produced  and  admitted 
before  the  court  on  the  hearing  of  the  mo- 
tion. This  evidence  Is  incorporated  In  the 
record,  and  certified  to  by  the  judge  before 
whom  the  case  was  tried.  The  court  refused 
to  grant  a  new  trial  and  overruled  the  motion 
to  quash, ,  and  the  defendant  has  appealed. 
Article  52,  $  7,  Code,  declares  that  no  justice 
of  the  peace  shall  have  any  jurisdiction  in  ac- 
tions where  the  title  of  land  is  Involved ;  and 
by  section  8  of  that  article  it  Is  provided  that 
If  the  defendant  in  an  action  before  a  Justice 
of  the  peace  for  cutting,  destroying,  or  carty- 
Uig  away  timber  or  wood  to  or  from  any  land 
In  this  state,  or  for  doing  any  other  Injury 
to  such  lands  shall  allege  In  writing  that  he 
claims  title  to  said  Jands,  or  that  be  acted 
under  a  person  claiming  title  to  same,  whom 
he  shall  name  in  such  allegations  and  shall 
verify  such  allegations  by  oath,  the  justice 
shall  not  take  any  further  cognizance  of  the 
case.  This  section  has  no  application  to  this 
case  because  the  action  here  Is  not  one  of  the 
class  mentioned  therein,  and  therefore  the 
defendant's  rights  are  in  no  manner  affected 
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.by  the  fnllnre  to  file  before  the  magistrate 

.  jthe  allegations  provided  for  by  that  section. 

.The  defendant  had  the  right  to  raise   the 

;  question  of  the  Jurisdiction  of  the  Baltimore 
city  court  by  a  motion  to  quash,  and  an  ap- 
peal will  Ue  to  this  court  from  the  order  over- 

.  ruling  the  motion.  An  appeal  from  such  an 
order  has  been  entertained  by  this  court  In 

,  Darren  t.  Briscoe,  94  Md.  684,  61  Atl.  410, 
and  Benton  v.  Stokes  (decided  December  9, 

,  1908,  And  not  yet  officially  reported)  71  Atl. 
532.  It  is  an  appropriate  method  to  have  the 
question  of  Jurisdiction  of  the  lower  court 

,  determined,  and,   while  bills  of  exceptions 

.  are  not  allowed  in  trial  of  cases  (m  appeals 

.  from  Judgments  of  Justices  of  the  peace  (C!ole 

.  V.  Hynes,  46  Md.  181),  the  evidence  talien  be- 
fore the  court  below  rtpon  the  motion  to 

.  quash  may  be  properly  certified  to  this  court 
as  was  done  In  this  cnse.    Acts  1898,  p.  241,  c. 

[  123,  gave  the  defendant  a  right  to  appeal  to 
the  Baltimore  city  court  at  any  time  within 

.  two  days  from  the  rendition  of  the  Judgment 
against  blm,  and  he  availed  himself  of  this 
right.  If  that  court  upon  the  appeal  had 
Jurisdiction  of  the  parties  and  of  the  subject- 

.  matter  In  dispute,  Us  Judgment  cannot  be  re- 
viewed by  this  court  This  proposition  is 
too  flrmly  settled  by  the  decisions  to  be  ques- 

.tioned.  In  Shippler  v.  Brown,  62  Md.  31& 
It  Is  held  that  "the  only  ground  on  which 
au  exercise  of  the  revisory  powers  of  this 
court  can  be  successfully  Invoked,  In  a  case 
where  the  Judgment  was  rendered  by  an  ap- 
pellate tribunal,  reviewing  the  decision  of  a 
Justice  of  the  peace,  is  the  want  of  Jurisdic- 
tion to  consider  and  determine  the  question 
Involved  in  litigation.  The  principle  Is  too 
well  settled  to  be  controverted  that  In  an  ap- 
peal from  the  decision  of  a  Justice  of  the 
peace  the  Judgment  of  the  appellate  court  Is 
a  finality,  unless  such  court  transcends  the 
limits  of  its  Jurlsdictlou."  By  section  650  of 
the  city  charter  distress  for  rent  due  la 
abolished  in  Baltimore  city  In  all  cases  of  de- 

.  mise  or  agreement  of  rental  for  a  less  tern 
than  three  calendar  months,  and  by  section 
651  of  the  charter  It.  Is  provided  that  when- 
ever a  tenant  under  any  such  demise  or  agree- 
ment of  rental,  express  or  Implied,  verbal 
or  written,  of  lands  or  tenements,  whether 
real  estate  or  chattels  real  within  the  city 
limit,  shall  fall  to  pay  the  rent  thereunder 
when  due  and  payable,  it  shall  be  lawful  for 
the  lessor  to  have  again  and  repossess  the 
premises  granted.  Section  652  prescribes  the 
procedure  to  be  taken  before  the  Justice  for 
the  repossession  of  the  premises  under  the 
preceding  section. 

Passing  for  the  moment  the  contention  of 
the  appellant  that  the  proceedings  before' 
the  Justice  do  not  show  a  sufficient  com- 
pliance with  the  statutory  requirements.  It 
ia  perfectly  obvious  that  the  appellees  were 
proceeding  under  the  provisions  of  the  sec- 
tions mentioned  to  regain  possession  of  prem- 
ises alleged  to  have  been  rented  by  them  to 
the  appsUaot,  and.  In  such  a  proceediug  It 


cannot  be  said  that  the  title  to  land  to 
necessarily  and  directly  in  issue  between 
the  parties.  The  fact  In  Issue  Is  the  demise 
or  agreement  of  rental.  This  Is  the  thin? 
affirmed  on  one  side  and  denied  on  the  other, 
and  Is  the  only  direct  and  necessary  Issue' 
between  the  parties.  If  the  contention  of 
the  appellant  should  prevail,  the  Jurisdic-. 
tlon  of  the  lower  court  could  be  ousted  in 
every  case  for  the  repossession  of  proper- 
ty under  the  sections  of  the  city  charter 
mentioned  by  the  defoidant  simply  denying 
the  tenancy,  and  alleging  title  to  the  prem- 
ises from  which  he  Is  sought  to  be  ejected. 
In  support  of  his  contention  that,  by  the  na- 
ture of  this  action  or  proceeding,  the  title 
to  land  Is  directly  in  issue,  counsel  for  the 
appellant  in  their  brief  and  oral  argument 
placed  their  whole  reliance  upon  .the  case 
of  Presstman  v.  Silljacks,  62  Md.  647,  which 
they  Insisted  was  Identical  'with  the  case 
in  band.  But  an  examination  of  that  case 
will  show  that  it  does  not  support  their 
position.  In  that  case  George  Presstman, 
In  1862,  supposing  himself  to  be  the  owner 
In  fee  of  certain  property  In  Baltimore  city, 
leased  the  same  to  Henry  Straus  and  others 
for  the  term  of  99  years,  renewable  forever. 
Tbese  lessee's  assigned  to  Adam  Senz,  and 
be  assigned  to  John  Silljacks,  who  paid  to 
Presstman  the  rents  reserved  until  1877, 
when  he  refused  to  pay  any  more  rent,  and 
Presstman  thereupon  levied  distresses  for 
the  rent  Silljacks  replevied  the  property 
In  each  case  before  a  Justice  of  peace,  one 
of  whom  decided  in  his  favor  and  the  other 
in  favor  of  Presstman.  Both  appealed,  and 
tlip  decisions  In  both  cases  were  adverse  to 
Silljacks,  who  paid  the  Judgments  and  costs, 
and  then  Instituted  an  action  of  trespass 
against  Presstman  for  Illegal  distresses  lev- 
ied by  Presstman,  whereby  he  was  made 
to  pay  certain  sums  of  money  unjustly. 
Presstman  pleaded  that  the  whole  matter 
was  res  adjudlcata  by  reason  of  the  replev- 
in suits  and  the  appeals  to  the  Baltimore 
dty  court,  and  the  Judgments  theftiin  In  his 
favor.  The  court  held  that  Silljacks  was  not 
estopped  by  the  Judgments  of  the  Baltimore 
city  court  In  the  replevin  cases,  because  it 
appeared  that  before  the  Justices  and  u{(on 
the  appeal  Silljacks  was  resting  his  right 
to  maintain  replevin  suits  solely  upou  the 
ground  that  Presstman's  title  to  the  land 
had  expired.  There  was  therefore  a  direct 
Issue  of  title  to  lands  Involved  between  the 
parties,  and  the  court  decided  that  the  "Bal- 
timore city  court  sitting  as  appellate  tri- 
bunal, though  bearing  the  case  de  novo,  bad 
no  more  power  or  Jurisdiction  to  pass  upon 
Presstman's  title  than  a  magistrate  had." 
It  therefore  applied  the  familiar  rule  that, 
where  the  court  has  no  Jurisdiction  to  hear 
and  determine  the  case.  Its  Judgment  to  a 
mere  nullity,  and  may  be  attacked  and  de- 
clared void  by  a  court  of  competent  Juris- 
diction in  a  collateral  proceeding. 
The  remaining  questions  relate  to  the  suf- 
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flciency  of  the  complaint  made  before  the 
magistrate,  and  of  tbe  notice  or  snmmous 
In  ejectment  issued  by  bim.  Tbe  complaint 
-was  made  by  Eldrtdge  Hood  Young,  as  at- 
torney for  tbe  lessor,  and  la  sworn  to  by 
him.  It  la  contended  tbat  the  affidavit  is 
defective  because  It  does  not  show  tbat  the 
attorney  who  made  It  had  knowledge  of  the 
facts  set  forth  In  the  complaint  As  to  tbe 
summons,  it  la  Insisted  that  it  Is  insufficient, 
because  It  does  not  show  tbat  the  tenancy 
-was  for  a  less  term  than  three  calendar 
months.  Assuming,  without  so  deciding, 
that  botb  the  affidavit  and  the  summoiis 
are  Insufficient,  these  were  qnestlous  which 
tbe  appellant  submitted  to  tbe  lower  court 
for  Its  decision.  That  court  bad  a  right  to 
decide  them,  and  lU  decision,  whether  right 
or  wrong,  cannot  be  reviewed.  Tbe  prin- 
ciple ao  clearly  stated  by  Chief  Judge  Mc- 
Sherry  In  New  York  Mining  Company  v. 
Midland  Company,  09  Md.  612,  58  AU.  217, 
applies  to  these  objections:  "Whatever  sub- 
ject-matter In  the  controversy  tbe  courf 
below  bad  tbe  right  to  decide  was  necessar- 
ily a  subject-matter  within  tbe  Jurisdiction 
of  tbat '  trIbnnaL  Accordingly  tbe  Inquiry 
here  Is,  not  whether  the  trial  court  rightly' 
decided,  but  whether  It  bad  tbe  right  to  de- 
cide; but  It  did  decide  It  If  It  had  the  right 
to  decide  what  It  did  decide,  then,  though 
its  decision  be  in  point  of  fact  or  of  law 
erroneous.  It  cannot  be  reviewed,  because 
tbe  statute  has  conferred  no  power  upon 
this  court  to  sit  In  review  of  such  a  Judg- 
ment So  tbe  ultimate  question  is:  Were 
tbe  things  complained  of  and  decided  be- 
low things  which  the  court  bad  Jurisdiction 
to  dwide?"  The  Baltimore  city  court  un- 
doubtedly bad  the  right  to  decide  upon  tbe 
sufficiency  of  tbe  affidavit  and  summons. 
This  rli^ht  was  recognized  by  the  appel- 
lant by  bis  act  In  asking  its  Judgment  upon 
those  quentlons  by  the  motion  to  quash. 
Without  futber  prolonging  this  opinion,  our 
conclusion  Is  that  tite  lower  court  had  Juris- 
diction of  tbe  parties  and  the  subject-mat- 
ter of  tbe  controversy,  and  therefore  tbe 
appeal  must  be  dismlBsed. 

Appeal   dismissed,  with  costs  to  the  ap- 
pellees above  and  below. 

OUiid.  tt) 

DOWNS  V.  SWANN  et  at 

(Conrt  of  Appeals  of  Maryland.    Jane  30,  1909.) 

L  CoNsnrnnoNAL  Law  ({  83*)— Personal 
Ltbkrty  —  Measubkuent  undeb  Bebttllon 
System. 

To  photograph  and  measure  under  the  Ber- 
tillon  system  a  person  arrested  on  a  felony 
chargp.  brt  before  conviction,  does  not  violate 
the  personal  liberty  secured  him  by  the  Consti- 
tution of  tbe  United  States  or  of  the  state, 
wlipre  it  is  not  directly  cbaiged  that  the  police 
intend  to  put  his  photograph  in  their  "rogues' 
gallery,"  or  to  distribute  copies  of  It  to  the 
police  anthorities  of  other  cities,  unless  he  is 


convicted  or  becomes  a  fnirltiTe  from  Jnstiee,  or 
propose  to  apply  his  Bertillon  record  to  any 
other  use  than  tbat  of  their  own  department, 
and  the  purpose  to  apply  the  photograph  or 
record  to  any  other  nse  than  that  of  iaentiSca- 
tion  Is  denied,  unless  the  person  arrested  is 
convicted  or  becomes  a  fugitive  from  Justice. 
[E^.  Note.— For  other  eases,  see  Constitution' 
al  Law,  Cent  Dig.  |  150 ;   Vic  Dig.  t  S3.*] 

2.  CossTiTHTioifAt    Law     ({    00*)  — Pouci 

PowEB— Delegation. 

The  state  may  delegate  the  police  power  to 
subordinate  boards  and  commissions,  and  a  rea- 
sonable and  Jnat  exercise  by  them  of  the  dele- 
gated power  will  be  upheld. 

FESd.  Note.— For  other  rases,  see  Constitution- 
al Law,  Dec.  Dig  |  CO.*] 

8.  Municipal  Cobpobations  ({  181*)— Pouoi 

Commission- PowES. 

Baltimore  City  Charter  a^an-s  1808,  p. 
522,  e.  123|  |  744,  prescribing  the  duties  of  po- 
lice commissioners  brings  the  board  within 
the  category  of  the  pnblic  agencies,  which  should 
be  fumrshed  with  the  most  approved  means  of 
Identification  of  probable  wron<;doers,  and  it 
may  be  assumed  that  the  Legitilnture,  in  the 
Imposition  of  such  duties,  intended  also  to  con- 
fer the  incidental  powers  necessary  to  their 
discharge. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |  4(>3;    Dec  Dig.  i 

4.  Municipal  Cobpobations  (8  189*)- Police 
OrFicERs— Liabilitt  to  Persons  abbestkd. 
A  police  officer  is  without  right  to  need- 
lessly or  wantonly  Injure,   in   any   respect,   a 
?ierson  whom  he  u  called  upon  to  arrest,  and 
or   the  infliction  of  any  such   injury  is  liable 
to  the  same  extent  a  private  Individual  would  be. 
[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cmt  Dig.  I  023;    Dec  Dig.  { 

Appeal  from  Circuit  Court  of  Baltlmort 
City ;  Chaa.  W.  Healsler,  Judge. 

Action  by  WlUlam  F.  Downs  against  Sher* 
lock  Swann  and  others.  Judgment  for  ds- 
fendants,   and   plaintiff  appeals.     Affirmed. 

Argued  before  BOYD,  a  J.,  and  BRISCOBk 
PEARCID,  SCHMUCKER,  BURKE,  WORTH' 
INOTON,  THOMAS,   and   HENRY,  JJ. 

Harry  B.  Wolf,  for  appellant.  Alonco  L, 
Miles  and  Luther  Eugene  Mackall,  for  ap- 
pellees. 

SCHMUCKER,  J.  Tbe  appeal  In  this  case 
was  taken  from  an  order  of  the  drcult 
court  of  Baltimore  dty  dissolving  a  prelim- 
inaty  Injunction  theretofore  issued  by  It 
The  Injunction  had  been  issued  upon  the 
filing  of  a  bin  of  complaint  to  restrain  the 
police  authorities  of  Baltimore  dty  from 
photographing  and  measuring  the  appellant, 
who  had  been  arrested  and  was  detained  by 
them  upon  a  charge  of  embezzlement  of  pub- 
lic funds  of  the  dty.  The  defendant  hav- 
ing answered  the  bill,  made  a  motion  to  dis- 
solve the  injunction.  The  motion  was  heard 
npon  bill  and  answer,  and  tbe  order  dissolv- 
ing tbe  Injunction  was  passed,  and  tbe  ap- 
peal taken  therefrom. 

The  substantial  allegations  of  the  bill  are 
as  follows:  On  March  80,  1900,  the  plain- 
tiff, William  F.  Downs,  who  bad  for  some 
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years  theretofore  been  a  clerk  in  the  office 
of  the  city  register,  was  arrested  by  a  city 
detective  upon  complaint  of  the  register  and 
locked  up  at  the  Central  Police  Station  on 
the  charge  of  embezzling  $1,000  of  the  mon- 
ey of  the  city.  The  police  authorities  were 
about  to  put'  Downs  through  the  Bertillon 
system,  consisting  In  part  of  having  his  pho- 
tograph taken,  the  measurement  of  his  head, 
height,  age,  color,  and  pedigree,  together  with 
his  finger  prints,  in  order  that  the  record 
thereof  might  be  preserved  for  the  use  of  the 
police  department,  and  it  was  their  inten- 
tion to  take  his  photograph  immediately  aft- 
er bis  preliminary  hearing  before  the  mag- 
istrate, and  before  his  trial  upon  the  charge 
of  embezzlement.  It  is  also  alleged  that 
there  is  a  rogues'  gallery  In  connection  with 
the  police  department  of  the  city,  where  are 
kept  the  pictures  and  photographs  of  crim- 
inals and  notoriously  bad  men  who  have 
been  tried  and  convicted  of  various  offenses 
in  different  jurisdictions,  and  that  it  was 
the  custom  of  the  police  authorities  to  take 
the  photographs  of  persons  arrested  for  any 
violations  of  law,  but  it  does  not  allege  the 
existence  of  a  custom  to  put  the  photographs 
of  unconvicted  persons  in  the  rogues'  gallery, 
or  charge  the  defendants  with  a  purpose  to 
put  Downs'  picture  there,  but  only  with  an 
Intention  to  preserve  it  for  the  use  of  the  de- 
partment. It  is  further  alleged  that  Downs, 
up  until  his  arrest,  enjoyed  the  confidence 
and  esteem  of  his  employer  and  associates, 
and  that  be  will  be  Irreparably  injured  if 
the  police  authorities  are  permitted  to  carry 
out  their  contemplated  acts,  which  It  is 
Charged  would  constitute  a  violation  of  his 
personal  IIl)erty  and  constitutional  rights, 
and  that  be  is  without  adequate  remedy  at 
law.  The  appellees,  as  defendants  below,  an- 
swered the  bill,  admitting  the  facts  of  the  ar- 
rest and  detention  of  Downs  upon  the  charge 
of  embezzling  the  public  moneys,  and  that 
prior  to  the  issue  of  the  injunction  it  had 
been  their  purpose  to  take  his  photograph 
in  order  to  enable  them  to  Identify  him  If 
It  became  necessary  in  any  criminal  pro- 
ceeding then  pending  against  him,  or  that 
might  thereafter  be  instituted  against  him. 
They  also  admit  the  conducting  by  them  of 
a  bureau  of  identification  under  the  supet^ 
intendence  of  a  lieutenant  of  police  on  the 
Bertillou  system,  in  connection  with  'which 
they  photograph  persons  arrested  for  felony 
or  other  crimes  of  the  charactCT  charged 
against  the  plaintiff.  And  they  further  say 
that  the  practice  of  photographing  and  mea- 
suring persons  so  charged  prevails  in  every 
large  city  of  the  country  where  proper  police 
regulations  are  well  established  and  enforc- 
ed, and  that  when  a  prisoner  is  arrested, 
charged  with  a  crime  of  thB  character  charg- 
ed against  the  plaintiff,  who  may  I>e  releas- 
ed upon  ball,  it  is  necessary,  to  the  pi-oper 
enforcement  of  police  regulations  and  the  se- 
curing of  the  prisoner  for  trial,  that  a  full 
description  of  him  should  be  had  in  order 


that,  if  he  should  undertake  to  become  a  fu- 
gitive from  justice,  the  police  and  detective 
department  may  be  in  possession  of  such  in- 
formation as  will  enable  .them  to  have  bim 
Identified,  wherever  he  may  be  found;  that 
the  defendants  are  required  in  the  proper 
discharge  of  their  duties  to  run  down  and 
arrest  offenders  who  may  escape  after  having 
been  released  on  bail,  and  that,  if  they  are 
not  permitted  to  provide  efficient  means  of 
identification  of  persons  charged  with  of- 
fenses, their  efforts  in  that  direction  will  be- 
come Ineffectual  and  unavailing.  Farther 
answering,  they  say  that  it  is  not  their 
practice  to  publish  the  photograph  of  a 
prisoner  who  has  been  arrested  upon  the 
first  offense,  or  to  place  it  among  the  photo- 
graphs of  well  known  and  established  crim- 
inals, until  and  unless  the  prisoner  whose 
photograph  has  been  taken  has  either  been 
convicted  or  has  undertaken  to  escape  and 
avoid  the  payment  of  bis  bail,  and  that  such 
was  not  their  purpose  with  reference  to  the 
plaintiff.  It  is  also  averred  in  the  answer 
that,  since  the  filing  of  the  bill.  Downs  had 
been  admitted  to  bail  in  the  sum  of  |10,000. 
but  that  subsequently  upon  investigation  it 
was  discovered  that  tils  alleged  embezzle- 
ments were  of  such  larger  proportions  than 
were  disclosed  by  the  testimony  taken  at  the 
hearing  on  the  first  charge,  and  his  crime  was 
of  such  greater  magnitude,  that  he  was  re- 
arrested, and  was,  at  the  time  of  the  filing 
of  the  answer,  confined  in  a  cell  at  the  Cen- 
tral Police  Station. 

The  issue  presented  for  our  consideration 
Is  the  property  of  the  dissolution  of  the  in- 
junction upon  the  case  made  by  the  bill 
and  answer.  Without  stopping  to  consider 
whether  the  appellant  had  an  adequate  rem- 
edy at  law  for  any  invasion.  If  such  there 
should  be,  of  his  personal  rights,  we  will  de- 
vote our  attention  to  the  substantial  issue 
presented  by  the  record.  The  precise  ques- 
tion there  presented  for  our  determination 
is  whether  the  police  adtboritles  of  Balti- 
more city  may  lawfully  provide  themselves, 
for  the  use  of  their  department  of  the  city 
government,  with  the  means  of  identifica- 
tion of  a  person  arrested  by  them  upon  a 
charge  of  felony,  but  not  yet  tried  or  con- 
victed, by  photographing  and  measuring  him 
under  the  Bertillon  system.  It  is  not  di- 
rectly charged  in  the  bill  tbat  the  police  in- 
tend to  put  his  photograph  in  their  rogues' 
gallery,  or  distribute  copies  of  it  to  tbe  po- 
lice authorities  of  other  cities,  unless  he  is 
convicted  or  becomes  a  fugitive  from  justice, 
or  that  they  propose  to  apply  his  BertiUon 
record  to  any  other  uses  tlian  those  of  their 
own  department  of  Baltimore  city.  Further- 
more, the  answer  denies  the  existence  of  any 
purpose  to  apply  the  photograph  or  record  of 
the  appellant  to  any  other  purpose  than  that 
of  his  Identification,  If  It  becomes  necessa- 
ry, in  criminal  proceedings  now  penQIng  or 
hereafter  to  be  instituted  against  him,  unless 
he  is  convicted  or  becomes  a  fugitive  from 
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Justice.  In  our  opinion  the  photographing 
and  measuring  of  the  appellant  in  the  man- 
ner and  for  the  purposes  mentioned,  and 
the  nse  of  bis  photograph  and  the  record  of 
his  measurement  to  the  extent  set  forth  in 
the  answer  by  the  police  authorities  of  Bal- 
timore city,  would  not  constitute  a  violation 
of  the  personal  liberty  secured  to  him  by 
the  Constitution  of  the  Dnlted  States  or  of 
this  state.  As  was  said  by  the  United  States 
Supreme  Oourt  in  Crowley  v.  Chrlstensen,  137 
n.  a  86,  11  Sup.  Ct  13,  34  L.  Bd.  620:  <The 
possession  and  enjoyment  of  all  rights  are 
subject  to  such  reasonable  conditions  as 
may  be  deemed  by  the  governing  authority 
of  the  country  essential  to  the  safety,  health, 
peace,  good  order,  and  morals  of  the  com- 
munity. Even  liberty  Itself,  the  greatest  of 
all  lights,  Is  not  unrestricted  license  to  act 
according  to  one's  own  will.  It  is  only  free- 
dom from  constraint,  under  conditions  es- 
sential to  the  equal  enjoyment  of  the  same 
right  by  others.  It  Is.  then,  liberty  regulat- 
ed by  law."  In  Jacobson  y.  Massachusetts, 
197  U.  S.  11.  25  Sup.  Ct  358,  4»  U  Ed.  643, 
the  same  high  court,  in  discussing  the  extent 
of  the  police  power  of  the  state,  declared  that 
It  "bad  more  than  once  recognized  it  as  a 
fundamental  proposition  that  'persons  and 
property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  to  secure  the  general 
comfort,  health,  and  prosperity  of  the 
state,' "  and  many  cases  are  cited  In  support 
of  the  statement.  Similar  views  upon  the 
limits  of  the  police  power  have  been  express- 
ed by  this  court  in  a  line  of  cases  from 
Ford  V.  State,  85  Md.  465,  87  Atl.  172,  41  L. 
R.  A.  551,  60  Am.  St.  Rep.  337,  down  to  Wat- 
son V.  State,  105  Md.  655,  66  Atl.  635.  It 
has  also  been  settled  by  numerous  decisions 
that  the  state  mny  delegate  the  iwllee  power 
to  subordinate  boards  and  commissions,  .and 
that  the  reasonable  and  Just  exercise  by  them 
of  the  delegated  power  will  be  upheld.  Reetz 
▼.  Michigan,  188  U.  S.  505,  23  Sup.  Ct.  300, 
47  L.  Ed.  BOH:  Singer  v.  State,  72  Md.  464, 
19  Atl.  1044.  8  L.  R.  A.  551;  State  v.  Broad- 
belt,  89  Md.  5<a5.  43  Atl.  771,  46  L.  R.  A.  433, 
73  Am.  St  Rep.  209:  State  T.  Knowles,  90 
Md.  «4ft  45  Atl.  877,  49  L.  R.  A.  696;  SchoUe 
V.  State,  90  Md.  729,  46  Atl.  326,  60  L.  R.  A. 
411;  Watson  t.  State.  105  Md.  660.  66  Atl. 
63S. 

A  person  suspected  of  the  commission  of 
a  crime  may  lawfully  be  arrested  by  the 
sheriff  or  polk«,  and  held  in  custody  until 
a  preliminary  bearing  of  the  charge  against 
him  can  be  had  before  a  magistrate,  and  he 
may  then  be  committed  to  Jail,  or  held  to 
ball,  for  the  action  of  the  grand  Jury.  Brlsh 
V.  Carter,  98  Md.  445,  57  Ati.  210;  Edgar 
V.  Burke,  96  Md.  722.  54  AtL  986.  He  may 
be  exhibited  fpr  identlQcation  to  the  person 
injured  by  the  commission  of  the  crime,  if 
It  be  one  of  violence,  and  we  see  no  good 
reason  why  the  police  authorities  may  not 
be  furnished  with  the  further  and  more  ef- 
ficient means  ot  bis  identiflcatlon  provided 


by  the  BertHIon  process.  The  populous 
communities  which  now  exist,  and  the  mod- 
em facilities  for  swift  and  frequent  com- 
munication and  rapid  transit,  atTord  hither- 
to unknown  facilities  for  evading  arrest  or 
fleeing  from  Justice,  which  should  be  offset 
In  the  public  interest  by  providing  the  agen- 
cies, charged  with  the  duty  of  preserving  the 
public  peace  and  arresting  persons  reasonably 
suspected  of  the  commission  of  crimes,  with 
the  most  efllclent  means  of  detecting  and 
Identifying  them,  consistent  with  the  pro- 
tection of  the  accused  persons  In  the  enjoy- 
ment of  that  "liberty  regulated  by  law"  to 
which  they  are  entitled.  Section  744  of  the 
Baltimore  city  charter  (Laws  1898,  p.  522, 
c  123)  confers  upon  the  police  many  of  the 
duties  which  at  common  law  were  Incident 
to  the  ofQce  of  sheriff.  It  makes  it  the  duty 
of  the  police  commissioners  of  the  city, 
among  other  things,  "to  preserve  the  public 
peace,  prevent  crime,  arrest  offenders  and 
protect  the  rights  of  persons  and  property," 
also  to  cause  to  be  followed  any  person  who 
the  board  have  reason  to  believe  Intends 
leaving  the  city  for  the  purpose  of  violat- 
ing any  laws  of  the  state.  The  burden  of 
those  duties  brings  the  board  clearly  within 
the  category  of  the  public  agencies,  which 
should  be  furnished  with  the  most  approved 
means  of  Identification  of  probable  wrong- 
doers, and  it  may  be  assumed  that  the  Leg- 
islature in  the  Imposition  of  the  duties  In- 
tended also  to  confer  the  Incidental  powers 
necessary  to  their  discharge.  The  right  of 
the  police  authorities  to  employ  the  BertH- 
Ion process  for  the  Identiflcatlon  of  con- 
victed criminals  has  been  recognized  In  most. 
If  not  all,  of  the  Jurisdictions  m  which  the 
subject  has  received  consideration,  although 
several  courts  and  text-writers  have  either 
questioned  or  denied  the  right  to  subject  to 
that  process  persons  accused  of  crimes  be- 
fore their  trial  or  conviction.  Mollneux  v. 
Collins,  177  N.  X.  395,  69  N.  E.  727,  65  L. 
.  R.  A.  104 ;  Schulman  v.  Whltaker,  117  La. 
703,  42  South.  227,  7  L.  B.  A.  (N.  S.)  274; 
Itzkovitch  V.  Whltaker,  115  La.  479,  39  South. 
499.  1  L.  R.  A.  (N.  S.)  1147,  112  Am.  St  Rep. 
272;  People  ex  rel.  Gow  v.  Bingham,  5Z 
■Misc.  Rep.  66,  107  N.  T.  Supp.  1011 ;  People 
V.  York,  27  Misc.  Rep.  658,  50  N.  T.  Supp. 
418;  Owen  v.  Partridge,  40  Misc.  Rep.  415, 
82  M.  Y.  Supp.  248;  1  Tledeman  on  State 
and  Federal  Control  of  Persons  and  Prop- 
erty, p.  57.  The  question  in  the  form  in 
which  it  is  now  presented  to  us  formed  the 
subject  of  recent  review  in  the  case  of  State 
V.  Clausmeler,  154  lud.  599,  57  N.  E.  541,  60 
L.  R.  A.  73,  77  Am.  St  Rep.  511,  where  It 
was  held  that  a  sheriff  may  lawfully  take 
the  photograph,  measurement  weight  name, 
residence,  place  of  birth,  occupation,  and  per- 
sonal characteristics  of  an  accused  person 
committed  to  his  custody  for  safe-keeping.  If 
In  bis  discretion  It  Is  necessary  to  prevent 
the  escape  of  the  accused,  or  to  facilitate  his 
recapture,  If  he  should  do  so. 
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In  Shaffer  v.  United  States,  24  App.  D.  C. 
417,  the  Court  of  Appeals  of  the  District  of 
Columbia,  speaking  through  Chief  Judge  Al- 
vey,  made  a  clear  and  forcible  statement  of 
the  principles  and  considerations  which  led 
them  to  the  same  conclusion  at  which  we 
have  arrived  in  the  present  case,  in  refer- 
ence to  the  constitutional  privilege  alleged 
to  be  involved  in  it.  In  that  case  Shaffer 
had  been  arrested  by  the  police  of  the  dis- 
trict upon  a  charge  of  niurder,  and  upon  bis 
trial  the  prosecution  offered  in  evidence  his 
photograph,  taken  for  purposes  of  Identifl- 
cation  by  the  police  officer  who  had  him  in 
custody  after  his  arrest  The  evidence  was 
objected  to  on  behalf  of  the  prisoner,  and,  In 
passing  upon  the  objection  on  appeal,  the 
court  in  their  opinion  say:  "We  understand 
the  main  point  of  objection  to  be  that  the 
government  had  no  right  to  photograph  the 
accused  while  holding  him  in  custody,  for  the 
purpose  of  using  that  photograph  to  have 
him  identified  at  the  trial.  This  objection 
Is  founded  upon  the  theory  that  the  use  of 
the  photogrnph  so  obtained  is  in  violation  of 
the  principle  that  a  party  cannot  be  required 
to  testify  against  himself,  or  to  furnish  evi- 
dence to  be  80  nsed.  But  we  think  there  Is 
no  foundation  for  this  objection.  In  taking 
and  using  the  photographic  picture  there, 
was  no  violation  of  any  constitutional  right. 
We  know  that  It  is  the  dally  practice  of  the 
police  officers  and  detectives  of  crime  to  use 
photograplc  pictures  for  the  discovery  and 
identification  of  criminals,  and  wtthont  such 
means  many  criminals  would  escape  Identi- 
fication or  conviction.  It  is  one  of  the  usual 
means  employed  In  the  public  service  of 
the  country,  and  It  would  be  a  matter  of 
regret  to  have  Its  use  unduly  restricted 
upon  any  fanciful  theory  of  constitutional 
privilege.  •  •  ♦  It  could  as  well  be  con- 
tended that  a  prisoner,  could  lawfully  re- 
fuse to  allow  himself  to  be  seen  while  in 
prison  by  a  witness  brought  to  identify  him, 
or  that  he  could  rightfully  refuse  to  uncover 
himself,  or  to  remove  a  mark  in  court,  to 
enable  witnesses  to  identify  him  as  the  par- 
ty accused,  as  that  he  could  rightfully  re- 
fuse to  allow  an  officer,  in  whose  custody  he 
remained,  to  set  an  Instrument  and  take  bis 
likeness  for  the  purposes  of  identification." 

For  the  reasons  mentioned  in  this  opinion  we 
will  affirm  the  order  appealed  from,  but  we 
must  not  be  understood  by  so  doing  to  counte- 
nance the  placing  in  the  rogues'  gallery  of 
the  photograph  of  any  person,  not  a  habitual 
criminal,  who  has  been  arrested,  but  not 
convicted,  on  a  criminal  charge,  or  the  pub- 
lication under  those  circumstances  of  bis 
BertiUon  record.  Police  officers  have  no 
right  to  needlessly  or  wantonly  injure  in 
any  respect  persons  whom  they  are  called 
upon  in  the  course  of  their  duty  to  arrest  or 
detain,  and  for  the  Infilctlon  of  any  such 
injury  they  would  be  liable,  to  the  injured 


person,  In  the  same  manner  and  to  the  same 
extent  that  private  individuals  would  be. 
Order  affirmed,  with  costs, 

(Ul  Md.  170 

BALTIMORE  ft  O.  R.  CO.  v.  HOWARD 

COUNTY  COM"B8. 
(Court  of  Appeals  of  Maryland.    June  SO,  1900.) 

1.  Bbiooes  (I  21*)— Maintenance  in  Safk 
Condition— Statutobv   Duty. 

Under  Code  Pub.  Gen.  Laws  1904,  art. 
25,  |§  1,  2,  giving  the  county  commiiuiioners 
control  over  county  roads  and  bridges,  etc., 
the  county  commissioners  must  maintain  In  a 
safe  condition  an  approach  to  a  bridge  as  well 
as  all  other  parts  of  the  public  roads. 

[Ed.    Note.— For    other    casrs,    see    Bridges, 
Cent  Dig.  {  50;  Dec.  Dig.  i  21.*] 

2.  Indemnity  (§  13*)— Implied  Contbacts— 
Joint  Tobt- feasors. 

Though,  as  between  joint  wron^oers,  one 
paying  the  whole  damages  has  do  right  to  in- 
demnity from  the  other,  a  public  corporation 
chareep  with  the  duty  of  maintaining  the  pub- 
lic highways  In  a  sate  condition  has  a  remedy 
over  against  a  person  so  using  a  highway  as 
to  produce  an  injury  for  which  the  public  cor- 

f>oration  was  compelled  to  pay  damages,  on- 
eas  the  public  con>oratlon  was  also  a  wrong- 
doer. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  SS  29,  31;    Dec  Dig.  i  13.»3 

3.  Indemnity  rt  IS*)— Implied  Contbaoib— 
Joint  Tort-Feabobs. 

The  county  commissioners  of  a  county  per- 
mitted the  approach  to  a  bridge  in  a  pnblie 
highway  to  remain  in  an  unsafe  condition  for 
several  years,  and  a  traveler  was  killed  in  con- 
sequence thereof.  A  railroad  company  _  had 
changed  the  location  of  a  highway  by  raising 
the  surface  thereof  as  it  approached  the  bridge, 
but  had  failed  to  guard  the  traveling  public 
from  going  out  of  the  road  over  the  embank- 
ment. Held,  that  the  county  commissioners, 
being  compelled  to  pay  the  damages  for  the 
death  of  the  traveler,  were  entitled  to  compel 
indemnity  from  the  railroad  comiMny,  notwith- 
standing any  principal  of  pari  delicto. 

[Ed.   Note. — For  other  casrs,  see  Indemnity, 
Cent  Dig.  !f  29,  31 ;   Dee.  Dig.  I  13.*] 

4.  Indemnity  (S  14*)— Implied  Contbacts— 
Joint  Tort-B^asobs  —  Conclusiveness  or 
Judgment. 

Where  a  judgment  was  recovered  against 
the  county  commissioners  for  the  death  of  a 
traveler  caused  by  a  defective  highway  without 
giving  notice  of  the  action  to  a  railroad  com- 
pany ^ilty  of  changiiw  the  highway  ao*a8  to 
make  it  defective,  and  the  comjinny  did  not 
participate  in  the  action,  the  judgment  was 
not  conclusive  on  the  comimny  in  an  action  by 
the  commissioners  against  it  for  indemnity,  but 
it  was  admissible  as  a  part  of  the  case. 

[EM.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  §  41 ;   Dec  Dig.  8  14.*] 

5.  Trial  (J  90*)— Bxoeptions  to  Evidence— 
Waives. 

Where  no  motion  was  made  to  strike  oat 
evidence  admitted  subject  to  exception,  the  par- 
ty objecting  lost  the  benefit  of  his  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  236 ;    Dec  Dig.  t  90.*] 

6.  Indemnity  (S  15*)— Implied  Contbacts — 
b  vj.dence— a  dmissibilitt. 

In  an  action  by  county  commissionera 
against  a  railroad  company  for  indemnity  for 
being  compelled  to  pay  the  damages  for  the 
death  of  a  traveler  caused  by  defective  highway 
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which  had  been  rendered  defective  by  the  nil- 
road  company,  the  record  in  the  action  agrainct 
the  coonty  commissioners  for  the  death  of  the 
traveler  -was  admissible  to  show  that  an  ac- 
tion had  been  brought  and  recovery  had  therein. 
[Bd.  Note.— For  other  cases,  see  Indemnity, 
Cent.   Dig.  {  44;    Dec.  Dig.  f  15.*] 

7.  Apfeax  and  Ebsob   (I  1090*)— Habvless 
EXKOR— Admission  or  kvidenoc. 

In  an  action  by  county  commissioners 
against  a  railroad  company  for  the  amonnt  paid 
in  satisfaction  of  a  judgment  for  the  death  of 
a  traveler  caased  by  a  defective  highway,  the 
error  in  admitting  an  agreement  between  the 
connty  commissioners  ana  the  railroad  company 
entered  into  subsequent  to  the  accident  with 
reference  to  repairing  the  highway  was  harm- 
less. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4153 ;   Dec.  Dig.  |  1050.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; Wm.  Henry  Forsytbe  and  Jaa.  IL  Bra- 
shears,  Judges. 

Action  by  the  Ooanty  Commissioners  of 
Howard  County  against  the  Baltimore  & 
Ohio  Railroad  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Rerersed, 
and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCB,  SCHMUCKBR,  BURKE, 
WORTHINGTON,  and  HENRY,  JJ. 

Francis  Neal  Parke  and  James  A.  CL 
Bond,  for  appellant  John  £L  Dempster  and 
Gay  W.  Steele,  for  appellee. 

BRISCOB,  J.  The  question  in  this  case 
Is  one  of  indemnity,  and  arises  in  the  follow- 
ing manner:  On  the  13th  of  September, 
1907.  Mrs.  Agnes  Hill,  widow  of  Alexander 
S.  Hill,  late  of  Baltimore  county,  deceased, 
recovered  a  Judgment  for  $6,000  and  costs 
for  the  death  of  her  husband  by  reason  of 
the  alleged  negligence  of  the  county  commis- 
sioners In  permitting  a  public  highway  to 
be  so  maintained  as  to  be  unsafe  for  pub- 
lic travel.  The  Judgment  <was  paid  by  the 
county,  and  this  suit  is  brought  by  the  coun- 
ty against  the  appellant  corporation  as  the 
sjleged  actual  wrongdoer  to  recover  the 
amonnt  it  was  compelled  to  pay.  The  pub- 
lic road  where  the  accident  happened  was 
situate  in  Howard  county,  and  was  under 
the  control  and  supervision  of  the  county 
commissioners.  The  road  led  out  of  How- 
ard county  over  the  Patnpseo  river  to  the 
village  of  Ilchester,  In  Baltimore  county, 
over  and  across  a  toidge,  which  was  used 
by  the  citizens  of  those  counties  In  passing 
and  repassing  to  and  from  their 'respective 
counties.  The  bill  of  particulars  filed  In 
the  case  of  Hill  t.  County  Commiseioners 
states  that  the  death  of  Dr.  Hill  was  caused, 
first,  by  the  wrongful  act,  neglect,  and  de- 
fault of  the  county  commissioners  of  How- 
ard connty  in  suffering  their  public  road  In 
Howard  county  near  the  village  of  Ilches- 
ter, at  the  time  of  the  fall  and  the  injnries 
so  sustained  therefrom,  and  for  a  long  time 
preyious  thereto,  to  be  so  constructed,  out 


of  repair,  or  so  maintained  as  to  be  unsafe 
for  travel  by  reason  of  defendant  having 
or  leaving  a  steep  or  dangerous  embank- 
ment or  abutment  of  the  bridge,  to  wit,  the 
upstream  wing  or  retaining  wall  thereof 
without  guards,  railings,  or  safeguards,  or 
without  sufilcient  guards,  railings,  or  safe- 
guards, to  provide  against  dangers  ensuing 
from,  or  which  might  reasonably  ensue  from, 
ordinary  and  reasonable  use  of  the  road  as 
a  public  highway  at  the  place  thereon;  and, 
second,  that  the  death  of  Dr.  Hill  was  caus- 
ed by  the  wrongful  act,  neglect,  and  default 
of  the  county  commissioners  of  Howard 
county  In  suffering  the  bridge  at  the  How- 
ard county  side  thereof  at  the  time  of  the 
fall  and  the  Injury  sustained,  and  for  a  long 
time  previous  thereto,  to  be  and  remain  with 
an  unsafe  and  dangerous  approach  or  em- 
bankment, to  wit,  a  steep  and  dangerous  re- 
taining wall  forming  the  left  or  upstream 
edge  of  said  Howard  county  approach  or 
embankment  of  the  bridge  without  guards, 
railings,  or  safeguards,  or  without  sufficient 
or  adequate  guards,  railings,  or  safeguards, 
to  provide  against  dangers  arising  or  which 
might  reasonably  arise  from  the  ordinary 
and  reasonable  use  of  the  bridge  and  the  ap- 
proach thereof  as  part  of  the  public  high- 
way ;  and  that  whilst  Dr.  Hill  was  driving 
as  aforesaid  on  and  along  the  road  to  and 
upon  the  approach  and  abutment  of  the 
bridge  at  the  time  and  place  in  Howard 
county,  and  while  using  due  and  reasonable 
care  and  caution,  unavoidably  drove  over 
the  wing  or  retaining  wall  of  the  abutment 
so  forming  the  edge  or  side  of  the  approach 
or  abutment  of  the  bridge,  and  from  the 
fall  resulting  he  received  mortal  injuries 
from  which  death  ensued. 

The  declaration  In  the  present  case  alleges 
practically  the  same  negligence  against  this 
defendant  corporation ;  that  is  that  In  or 
about  the  year  1902-1903  the  Baltimore  & 
Ohio  Railroad  company  In  the  relocation  of 
Its  right  of  way  and  the  roadbed  and  tracks 
of  Its  railroad,  under  and  by  virtue  of  the 
authority  of  Its  charter  granted  by  the  state 
of  Maryland,  obstructed  and  changed  the  lo- 
cation of  the  highway  as  It  then  was,  and  al- 
so dumped  or  placed  large  quantities  of  earth 
and  stones  therein,  thereby  raising  the  sur- 
face thereof  as  it  approached  the  bridge 
above  the  level  it  had  been  previously  been, 
and  by  so  doing  rendered  the  road  at  the  ap- 
proach to  the  bridge  unsafe  and  dangerous 
by  reason  of  the  fact  that  the  wing  walls  of 
the  abutments  mentioned  no  longer  extended 
above  the  bed  of  the  road  of  sufDcIent  height 
to  guard  the  traveling  public  from  going  out 
of  the  road  over  the  embankments  thereof 
Into  the  river  below,  a  distance  of  about  18 
feet;  that  it  was  the  duty  of  the  defendant 
to  have  raised  the  abutments  or  wing  walls 
to  their  former  height  above  the  level  of 
the  bed  of  the  highway,  or  to  have  provided 
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and  maintained  suitable,  safe,  and  proper 
guard  rails  at  this  point  to  protect  those  us- 
ing the  road  from  going  over  the  embank- 
ment, so  ttiat  all  persons  (together  with 
their  horses,  vehicles,  etc.)  desiring  to  trav- 
el In  and  upon  the  road  and  to  cross  and  re- 
crosa  the  bridge  might  do  so  -with  safety  by 
night  or  by  day,  white  using  due  care  and 
caution.  It  also  charges  that  by  reason  of 
Its  failure  to  raise  the  abutments  or  wing 
walls  along  the  embankments  thereof  in 
Howard  county  to  their  former  height 
above  the  level  of  the  highway  as  they  ex- 
isted before  the  surface  of  the  same  was 
raised  by  the  defendant,  or  by  placing  ade- 
quate and  sufficient  guard  rails  thereon  to 
provide  against  the  danger  ensuing  or  which 
might  ensue  from  the  use  of  the  road  and 
bridge  as  a  public  highway  at  this  place, 
whereby  thevcltlzens  of  said  county  and  the 
public  generally  were  unable  to  pass  and 
repass  over  the  bridge  with  safety  while  us- 
ing due  care  as  they  had  been  accustomed 
to,  and  thereby  the  defendant  by  this  neg- 
lect sutTered  and  permitted  the  plaintiff  to 
become  liable  to  the  citizens  of  the  county 
and  the  public  generally  for  all  damages 
that  might  accrue  to  the  property  and  per- 
son of  the  citizens  of  the  county  and  the 
public  generally  for  injuries  received  In 
traveling  over  the  highway  accruing  by 
reason  of  the  unsafe  condition  thereof  caus- 
ed by  the  changing  of  the  roadbed  and  the 
surface  thereof  made  by  the  defendant  with- 
out guarding  and  protecting  the  same.  It 
further  alleges  that  the  death  of  Dr.  Hill 
was  caused  and  occurred  by  reason  of  the 
unprotected  and  unguarded  approach  to  the 
bridge  and  the  embankments  thereof  caused 
by  the  action,  omission,  and  work  of  the  de- 
fendant corporation,  and  that  the  defendant 
is  bound  in  law  to  reimburse  and  pay  to  the 
plaintiff  the  damages  and  losses  It  has  been 
compelled  to  pay  out  occasioned  or  accruing 
by  the  defendant's  wrongful  act  and  neg- 
lect The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $6,506  with  interest  and  costs,  and 
from  this  judgment  the  defendant  corpora- 
tion has  appealed. 

There  were  32  bills  of  exceptions  reserved 
at  the  trial  of  the  case.  Thirty  of  them  re- 
late to  the  admission  or  rejection  of  testi- 
mony, one  to  the  overruling  of  the  defend- 
ant's special  exception  to  the  plaintiff's  first, 
second,  and  fourth  prayers,  and  the  remain- 
ing exception  to  the  granting  of  the  plain- 
tiff's prayers,  and  to  the  defendant's  reject- 
ed prayers.  The  duty  Imposed  upon  county 
commissioners  in  this  state  under  sections  1 
and  2  of  article  25  of  the  Code  and  the  legal 
liability  on  the  part  of  the  county  for  inju- 
ries from  a  neglect  of  duty  to  keep  the  roads 
in  repair  and  in  a  safe  condition  have  been 
settled  by  repeated  decisons  of  this  court 
Balto.  Co.  V.  WUson,  97  Md.  209,  54  Atl.  71, 
56  Atl.  596 ;  Adams  y.  Somerset  Co.,  106  Md. 
197,  66  Atl.  695.     In  Garrett  Co.  T.  Black- 


burn, 105  Md.  230,  66  Atl.  SI,  It. was  said 
the  duty  of  maintaining  In  a  safe  condition 
the  approach  leading  to  the  bridge  in  ques- 
tion as  well  as  all  other  parts  of  the  public 
road  clearly  rests  on  the  county  commis- 
sioners. But  while  this  is  true.  It  is  also 
well  settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  and  by  those  of 
this  court,  that  the  cori)oratlon  has  a  remedy 
over  against  the  party  that  Is  In  fault,  and 
has  so  used  the  highway  as  to  produce  the 
injury,  unless  It  was  also  a  wrongdoer.  City 
of  Chicago  V.  Bobbins,  2  Black,  418,  17  L. 
Ed.  298;  C.  &  O.  C.  Co.  v.  Co.  Com'rs  of 
Allegany  Co.,  57  Md.  221,  40  Am.  Rep.  430; 
Eyler  v.  County  Commissioners,  49  Md.  269. 
33  Am.  Rep.  249 ;  Rowe  v.  B.  &  O.  R.  B.  Co., 
82  Md.  504,  33  AU.  761;  Wash.  Gas  Co.  v. 
Dlst  of  Columbia,  161  U.  S.  327,  16  Sup.  Ct 
664,  40  L.  Ed.  712. 

But  it  is  earnestly  contended  upon  the  part 
of  the  appellant  that  upon  the  facts  of  this 
case  as  set  out  in  the  record  the  failure  of 
the  appellee  to  protect  Its  highway  from  1903 
to  1906  was  such  a  conscious  and  unlawful 
default  upon  Its  part  as  to  relieve  the  origi- 
nal wrongdoer,  assuming  the  aijpellant  to 
have  been  the  original  tort-feasor  from  all 
liability.  In  other  words,  the  law  will  not 
enforce  indemnity  between  conscious  or  actu- 
al Joint  tort-feasors.  This  rule  is  thus  laid 
down  by  Mr.  Pollock  in  his  work  on  the  'Law 
of  Torts,  p.  199:  "As  between  Joint  wrong- 
doers themselves,  one  who  has  been  sued 
alone  and  compelled  to  pay  the  whole  damages 
has  no  right  to  Indemnity  or  contribution 
from  the  other"  if  the  nature  of  the  case 
Is  such  that  he  "must  be  presumed  to  have 
known  that  he  was  doing  an  unlawful  act" 
And  Mr.  Beven  in  his  work  on  Negligence  in 
Law,  p.  53,  says:  "The  principle  that  to  fix 
liability  for  injuries  brought  about  through 
a  complicated  state  of  facts  the  last  conscious 
agency  must  be  sought,  and  the  consideration 
that  if,  between  the  agency  setting  at  work 
the  mischief  and  the  actual  mischief  done, 
there  intervenes  a  conscious  agency,  which 
might  or  should  have  averted  mischief,  the 
original  wrongdoer  ceases  to  be  liable,  af- 
ford the  clues  for  the  unraveling  the  cases. 
On  the  other  hand.  It  must  be  borne  In  mind 
that,  though  there  may  intervene  various  sta- 
ges in  the  development  of  the  mischief,  yet,  If 
none  of  these  Is  due  to  a  conscious  volition,  the 
last  conscious  agent  continues  to  be  liable." 
Upon  this  question  and  in  the  class  of  cases 
like  the  one  at  bar,  however,  this  court  In 
C.  &  O.  C.  Co.  V.  Co.  Com'rs  of  Allegany  Co., 
suprsi,  said:  "We  do  not  perceive  from  the 
nature  and  facts  of  this  case  any  ground 
for  defeating  the  appellee's  suit  because  of 
the  principle  of  pari  delicto."  And  In  Wash- 
ington Gas  Co.  V.  Dlst  of  Columbia,  161  U. 
S.  327,  16  Sup.  Ct  568,  40  L.  Ed.  712,  Mr. 
Justice  White,  in  delivering  the  opinion  of 
the  court,  said:  The  principle  announced  in 
Chicago  V.  Bobbins,  supra,  "qualifies  and  re- 
strains within  Just  limits  the  rigor  of  the 
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rule  which  forbids  recourse  between  wrong- 
doers. In  the  leading  case  of  Lowell  v. 
Boston  &  Lowell  Railroad,  23  Pick.  24,  32, 
34  Am.  Dec.  33,  the  doctrine  was  thus  stated: 
'Our  law,  however,  does  not  in  every  case  dis- 
allow an  action  by  one  wrongdoer  against  an- 
other to  recover  damages  Incurred  In  conse- 
quence of  their  Joint  oCTense.  The  rule  Is: 
"In  pari  delicto  potior  est  conditio  defenden- 
tls."  If  the  parties  are  not  equally  crlip- 
inal,  the  principal  delinquent  may  be  held 
responsible  to  his  co-delinquent  for  damages 
incurred  by  their  joint  offense.  In  respect 
to  offenses  in  which  is  Involved  any  moral 
delinquency  or  turpitude  all  parties  are  deem- 
ed equally  guilty,  and  courts  will  not  Inquire 
into  their  relative  guilt.  But,  where  the  of- 
fense is  merely  malum  prohibitum,  and  is  in 
no  respect  immoral,  it  is  not  against  the  poli- 
cy of  the  law  to  inquire  Into  the  relative 
delinquency  of  the  parties,  and  to  administer 
Justice  between  them,  although  both  parties 
are  wrongdoers.' "  In  Brooklyn  v.  Brooklyn 
City  Railroad,  47  N.  X.  475,  487,  7  Am.  Rep. 
469,  the  same  rule  was  applied;  the  court 
saying:  "Where  the  parties  are  not  equally 
criminal,  the  principal  delinquent  may  be 
held  responsible  to  a  co-delinquent  for  dam- 
age paid  by  reasen  of  the  offense  in  which 
both  were  concerned  in  different  degrees  as 
perpetrators." 

This  brings  us,  then,  to  the  consideration 
of  the  questions  arising  upon  the  rulings  of 
the  court  upon  the  prayers  and  the  admis- 
sibility of  the  evidence.  There  was  no  error 
in  the  ruling  of  the  court  in  granting  the 
plaintiff's  Qrst  and  second  prayers.  The  first 
prayer  was  practically  approved  by  this 
court  in  the  Canal  Case,  Hi  Md.,  40  Am.  Rep., 
supra,  and  the  second  submitted  the  law  as 
applicable  to  the  facts  of  the  case. 

The  plaintifTs  third  prayer  la  clearly  oi)- 
Jectlonable.  It  reads  as  follows:  "If  the 
Jury  shall  find  the  facts  stated  in  the  plain- 
tiff's first  prayer,  then  they  are  instructed 
tliat,  under  the  pleadings  and  the  evidence 
in  this  case,  the  judgment  obtained  against 
the  now  plaintiff  which  was  offered  in  evi- 
dence is  conclusive  upon  the  defendant  as  to 
the  damages  suffered  by  the  said  Agnes  Hill, 
widow  of  the  said  deceased,  of  the  fact  that 
due  care  was  used  by  the  said  Alexander 
Scott  Hill  at  the  time  of  the  accident,  men- 
tioned in  the  evidence,  and  that  the  approach 
to  said  bridge  at  said  place  was  unsafe,  and 
dangerous;  there  being  no  evidence  in  the 
case  attacking  the  validity  of  said  Judgment, 
or  its  obtentlon  and  rendition,  or  to  show 
that  it  was  obtained  by  collusion  between  the 
I>artles  thereto."  In  the  present  case  it  is 
admitted  that  no  notice  of  suit  was  given  the 
appellant,  nor  did  it  participate  in  the  suit  be- 
tween Mrs.  Hill  and  the  appellee,  wherein 
the  Judgment  was  recovered.  Under  this 
state  of  facts  the  Judgment  was  clearly  not 
conclusive  upon  the  defendant,  but  was  ad- 
missible as  part  of  the  plaintllTs  case.  Key 
T.  Dent,  14  Md.  98;  Orafflln  t.  State,  103  Md. 


171,  63  Atl.  373;  Parr  V.  State,  71  Md.  220, 
17  Atl.  1020.  In  Elliott  on  Roads  and  Streets, 
I  870,  it  is  said:  "When  a  municipality  has 
been  compelled  to  pay  damages  for  Injuries 
sustained  by  reason  of  the  wrongful  acts  of 
a  third  person  which  render  Its  streets  un- 
safe, it  has  a  remedy  over  against  him,  un- 
less as  to  such  person  the  corporation  is  it- 
self a  wrongdoer.  Where  such  a  remedy 
over  exists,  it  is  customary  and  proper  for 
the  city  to  notify  the  original  wrongdoer  of 
the  pend«icy  of  the  action  against  it,  and  re- 
quest him  to  come  in  and  defend.  The  ad- 
vantage to  the  city  In  bo  doing  consists  in 
the  fact  that  he  will  then  be  concluded  by  the 
Judgment  as  to  the  existence  of  the  defect, 
the  liability  of  the  corporation  for  the  Injury, 
and  the  amount  of  damages  occasioned  by  the 
defect  He  will  not,  however,  be  estopped 
from  showing  that  he  was  under  no  obliga- 
tion to  keep  the  street  in  a  safe  condition  and 
was  free  from  fault.  The  omission  to  give 
such  notice  does  not  affect  the  right  of  action, 
but  simply  imposes  upon  the  city  the  burden 
of  again  litigating  the  matter  and  establish- 
ing the  actionable  facts." 

For -these  reasons,  there  was  error  also  In 
the  granting  of  the  plaintiff's  fourth  and  sixth 
prayers.  The  defendant's  rejected  prayers 
were  demurrers  to  the  evidence,  and  for  the 
X'easons  herein  stated  were  properly  rejected. 

The  30  exceptions  reserved  by  the  defendant 
may  be  grouped  and  reduced  to  9,  and  dis- 
posed of  as  follows :  The  first,  second,  third, 
eleventh,  twelfth,  thirteenth,  fourteenth,  fif- 
teenth, eighteenth,  nineteenth,  twentieth  and 
twenty-second  exceptions  relate  to  certain  al- 
leged changes  made  by  the  appellant  In  the 
road  as  the  road  approached  the  bridge  and 
the  wing  wall.  The  ninth  tenth,  sixteenth, 
seventeenth,  twenty-first,  twenty-third,  twen- 
ty-fourth, and  twenty-fifth  relate  to  the  guard- 
ed condition  of  the  public  road  as  it  ap- 
proached the  bridge  before  the  change. 
These  20  exceptions  present  the  same  charac- 
ter of  testimony,  and,  as  it  tenders  to  estab- 
lish the  plaintiff's  case,  the  evidence  was 
properly  admitted.  The  fourth  exception  pre- 
sents the  ruling  of  the  court  admitting  as  evi- 
dence the  record  of  the  prior  case  against 
the  county.  This  evidence  was  admitted  sub- 
ject to  exception,  and  no  motion  appears  to 
have  been  subsequently  made  to  strike  it  out. 
The  defendant  therefore  lost  the  benefit  of 
its  objection.  Roberts  &  Co.  v.  Bonaparte,  78 
Md.  191,  20  Atl.  918,  10  L.  R.  A.  689.  But, 
apart  from  this,  the  record  in  the  first  ac- 
tion was  proof  that  the  suit  was  brought  and 
the  recovery  had.  Key  v.  Dent,  14  Md.  98. 
There  was  no  error  in  the  rulings  on  the 
fifth,  sixth,  seventh,  eighth,  and  thirtieth  ck- 
ceptions;  the  evidence  set  out  therein  being 
admissible.  The  twenty-sixth  and  twenty- 
seventh  exceptions  relate  to  the  admission  of 
an  agreement  between  the  parties  entered  in- 
to on  the  29th  of  May,  1906,  after  the  death 
of  Dr.  Hill.  It  was  as  follows:  "Whereas, 
the  Baltimore    &  Ohio  Railroad  Company, 
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hereafter  celled  the  party  of  the  first  part, 
made  certain  changes  in  line  of  their  track  at 
Ilchester  Station,  Maryland,  which  necesst 
tated  certain  changes  In  the  wagon  roads  at 
that  point,  and,  whereas,  the  neceBsary  chang- 
es in  the  wagon  roads  at  this  point  have  not, 
up  to  this  time,  been  properly  completed  to 
the  satisfaction  of  the  coupty  commissioners 
of  Howard  county.  It  Is  hereby  agreed  that 
the  party  of  the  first  part  will  widen  the  wag- 
on road,  passing  under  its  bridge  at  Ilchest- 
er Station,  to  a  width  of  30  feet  on  top  from 
the  north  side  of  the  bridge. for  a  distance  of 
210  feet  south.  It  Is  further  agreed  that  the 
county  commissioners  will,  when  this  work  is 
completed,  give  to  the  party  of  the  first  part 
a  formal  acceptance,  relieving  the  party  of 
the  first  part  from  further  expense,  either  In 
connection  with  the  construction  or  mainte- 
nance of  the  county  roads  In  that  vicinity." 
While  this  agreement  was  subaequent  to  the 
alleged  negligence  of  the  appellant  corpora- 
tion, and  did  not  reflect  light  upon  the  contro- 
versy betwe«)  the  parties,  Its  admission  did 
not  Injure  or  prejudice  the  defendant's  case. 
Its  admission  was  therefore  harmless  error. 
There  was  no  such  error  lo  the  mllngs  of  the 
court  upon  the  twenty-eighth  and  twoity- 
ninth  exceptions  as  could  have  injured  the 
defendant  What  has  been  said  as  to  the  rul- 
ings of  the  court  upon  the  prayers  and  ttte 
evidence  disposes  of  the  demurrer  to  the 
plaintiffs  declaration,  and  to  the  defendant's 
special  exceptions  to  the  prayers. 

For  the  errors  committed  in  granting  the 
plaintifTs  third,  fourth,  and  fifth  prayers,  the 
Judgment  will  be  reversed  and  a  new  trial 
awarded. 

Judgment  reversed  and  new  trial  awarded, 
with  costs. 


(lU  Ud.  SOS) 

THRIFT  ▼.  BANNON. 
(Conrt  of  Appeals  of  Maryland.    June  SO,  1909.) 

1.  mobtoaoes  (t  338*)— irjttroiion  agairsx 
Salb  cndeb  Poweb. 

To  restrain  a  sale,  under  a  power  in  a 
mortgage  assigned  to  defendant,  the  jpetition 
■bonld  aver,  as  required  by  Code  Pub.  Gen. 
Dbws  1904.  art  66,  i  16,  that  the  mortgage 
debt  and  interest  had  been  paid,  or  that  the 
assignee  refused  to  give  credit  for  any  pavment 
thereon,  and  stated  the  particulars  of  any 
fraud  charged  therein,  and  the  petitioner  must 
also  file  a  Dond,  as  required  by  section  18,  to 
protect  the  assignee  m  case  the  injunction 
should  subsequently  be  dissolved. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  H  1026-1035 ;   Dec.  Dig.  {  83&»] 

2.  MoBTQAaKs  (i  338*)— iKjTiwcTioir  Aoairst 

SALK    0HDSB    POWEB. 

An  averment,  in  a  petition  to  enjoin  a 
sale  under  a  power  in  a  mortgage,  that  the  in- 
terest on  the  mortgage  had  been  paid  was  not- 
sufficient,  as  both  principal  and  mterest  must 
be  paid,  or  duly  tendered,  before  injunction  can 
be  lawfully  authorized. 

TEd.  Note. — For  other  cases,  see  MortEages. 
Cent  Dig.  i  1030;    Dec.  Dig.  i  33a •] 


8.   MOBTaAOBB  n  338*)— iRJUKonOR  ASAINST 

Sale  undeb  Poweb. 

The  allegation  of  fraud  in  a  petition  to 
restrain  a  sale  under  power  in  a  mortgage  was 
that  defendant,  cunningly  conniving  to  defeat 
the  just  rights  of  ijlaintiS,  and  in  fraud  of  his 
rights  in  the  premises,  and  seeking  to  deprive 
him  of  his  interest  in  the  real  estate  mention* 
ed,  and  set  forth  in  the  bill  of  complaint  had 
recently,  on  a  sp^ified  date,  secured  an  assign- 
ment of  the  mortgage,  and  had  proceeded  to  ad- 
vertise the  land  lor  sale.  Held  not  to  comply 
with  Code  Pub.  Gen.  Laws  1904,  art  06,  | 
16,  providing  that  the  fraud  siiall  be  particular- 
ly stated. 

[Ed.  Note. — ^For  other  cases,  see  MortgagesL 
Cent  Dig.  }  1030;    Dec.  Dig.  i  338.»1 

4.  MOBTOAOES  (I  338*)— Injunction  aoainct 

Sale  cndeb  Powes. 

The  filing  of  a  bond,  as  required  by  Coda 
Pub.  Gen.  Daws  1904,  art.  66,  |  18,  Is  a  con- 
dition precedent  to  the  granting  of  an  injunc- 
tion against  the  sale  by  an  assignee  under  a, 
power  in  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Dec.  Dig.  §  338.*] 

6.  Mobtoaoes  (S  335*)— Sale  undke  Fow£»— 

RiOTrrs  OF  Assiqnek. 

Where  a  mortgage  antedates  by  several 
years  deeds  alleged  to  be  fraudulent  convey- 
ances, which  it  is  sought  to  have  set  aside,  any 
litigation  in  regard  to  the  latter  affects  only  the 
equity  of  redemption,  and  cannot  affect  the  rights 
of  an  assignee  to  sell  under  the  power  therein, 
unless  such  rights  conflict  with  his  duty  as  one 
of  the  joint  owners  of  the  equity  of  redemption. 

[Ed.  Note.— For  pther  cases,  see  Mortgages, 
Dec.  Dig.  i  335.*! 

Appeal  from  Circuit  Court,  Anoe  Arun- 
del County;  Jaa.  B.  Brashears,  Judge. 

Suit  by  Thomas  M.  Bannon  against  Charles 
W.  Green  and  others,  to  set  aside  deeds  and 
for  other  relief.  From  an  order  making 
James  F.  Thrift,  assignee,  a  party  defend- 
ant, and  granting  a  writ  ot  kij  unction 
against  blm,  he  appeals.    Reversed. 

Argued  before  BOYD,  G.  J.,  and  PEARCE, 
SCHMUCKER,  BCBELE,  WORTHINGXON, 
and  THOMAS,  JJ. 

D.  O.  Mcintosh,  Jr.,  for  appellant,  Bob* 
ert  Moss,  for  appellee. 

WORTHINGTON,  X  On  June  17,  1907, 
the  original  bill  of  complaint  In  this  case 
was  filed  by  the  appellee,  Thomas  M.  Ban- 
non against  CSiarles  W.  Green  and  wife, 
David  G.  Mcintosh,  Jr.,  James  F.  Tlirift, 
Seth  Hance  Linthicum,  James  S.  Armiger, 
and  James  P.  Bannon,  a  lunatic. 

The  allegations  of  the  bill  material  to 
this  appeal  are  substantially  as  follows: 
That  on  the  2l8t  day  of  February,  1891,  the 
plaintiff  had  purchased  a  tract  of  land  In 
fee,  consisting  of  225  acres,  situated  In  the 
Fourth  election  district  ot  Anne  Anmdel 
county,  adjoining  the  lands  whereon  Is  lo- 
cated the  Maryland  House  of  Correction, 
and  that  the  said  lands  were  conveyed  to 
the  complainant  by  a  deed  of  that  date, 
which  was  duly  recorded.  A  copy  of  the 
deed,  filed  as  an  exhibit  to  the  bill,  show* 
that  the  consideration  recited  therein  was 
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the  aom  of  |2,000.  Tbe  bill  further  arers 
tlutt  on  the  same  day,  to  wit,  on  February 
21,  1891,  the  complainant  borrowed  of  John 
W.  Kaufman  the  sum  of  $1,000  to  pay  the 
purchase  money  for  said  land,  giving  Kauf- 
man at  tbe  same  time  a  mortgage  thereon 
to  secure  the  payment  of  the  sum  borrowed, 
'^trhlcb  mortgage,"  It  is  alleged,  "is  still  un- 
released  and  unpaid."  No  copy  of  tbe  mort- 
gage appears  in  the  record,  however,  and  Its 
terms  and  provisions  are  therefore  not  before 
as.  The  bill  further  avers  that  on  the  20th 
day  of  March,  1891,  the  complainant,  Thomas 
M.  Bannon,  sold  a  one-half  interest  iu  this 
farm  to  James  8.  Armlger,  but  that  in  the  year 
iS&i  Armlger  sold  the  one-half  interest  back 
again  to  Thomas  M.  Bannon,  who  instructed 
his  brother  James  P.  Bannon,  an  attorney 
at  law,  to  draw  the  deed  for  a  reconvey-. 
ance  of  the  property  to  the  complainant,  and 
also  gave  his  brother  |500  with  which  to  pay 
Armlger  for  his  Interest  therein,  but  that 
James  P.  Bannon,  against  the  instructions 
and  wishes  of  the  complainant  and  with- 
out his  knowledge,  bad  the  said.  Armlger 
to  convey  said  land  to  himself;  that  the 
complainant,  being  employed  by  the  United 
States  Geological  Survey,  was  frequently 
called  long  distances  from  his  home,  for 
long  periods  of  time,  and  for  that  reason 
was  induced  by  his  brother  to  convey  said 
land  to  Charles  W.  Green,  now  one  of  the 
dtfendants  In  this  case,  so  that,  in  case  a 
sale  of  tbe  property  should  be  effected,  a 
speedy  conveyance  thereof  could  be  made  to 
the  purchaser.  A  copy  of  the  deed  of  con- 
veyance to  Green  appears  in  the  record  as 
an  exhibit  to  the  blU  of  complaint,  and 
shows  the  deed  to  have  been  dated  July  16, 
1901,  and  to  have  been  made  and  executed 
both  by  Thomas  M.  Bannon  and  James  P. 
Bannon,  the  consideration  named  therein 
being  "the  premises  and  one  dollar,"  though 
the  premises  recite  nothing  that  could  be 
construed  a  consideration  beyond  the  $1 
named  therein.  The  bill  then  further  avers 
that,  since  the  said  c(»iveyance  to  Green, 
be  (Oreen)  had  frequently  acknowledged  and 
rec(^;nlzed  the  complainant  as  the  owner  of 
tbe  said  tract  of  land,  and  that  the  com- 
plainant had  instructed  him  not  to  convey 
said  land  to  any  one,  as  he  was  holding  it  in 
the  hope  of  selling  it  to  the  state  of  Mary- 
land; that  notwithstanding  these  instruc- 
tions, Green  and  wife,  on  tbe  lltb  day  of 
December,  1906,  conveyed  the  property  to 
the  defendants  David  G.  Mcintosh,  James  F. 
Thrift,  and  Seth  Hance  Linthicum,  In  fee, 
for  tbe  nominal  consideration  of  $1;  that 
unto  within  tbe  last  two  months  before  the 
filing  of  the  bill  the  complainant  bad  sup- 
posed the  title  to  the  whole  tract  was  in 
himself,  since  he  purchased  the  half  Inter- 
est of  Armlger,  during  all  of  which  time  be 
had  paid  the  interest  upon  the  mortgage 
debt,  and  also  all  taxes  on  the  land.  The 
bill  then  averred  that  all  three  of  the  deeds 
above  mentioned, -to  wit:    (1)  the  deed  from 


James  S.  Armlger  to  James  P.  Bannon, 
dated  November  14,  1894,  (2)  tbe  deed  from 
Thomas  M.  Bannon  and  James  P.  Bannon  to 
Charles  W.  Green,  dated  July  16.  1901,  and 
(3)  tbe  deed  from  Charles  W.  Green  and  wife 
to  David  G.  Mcintosh,  Jr.,  James  F.  Thrift, 
and  Seth  Hance  Linthicum,  dated  December 
11,  1906,  were  without  legal  consideration, 
and  were  fraudulent  and  void.  The  prayer 
of  the  bill  was  that  these  several  pretended 
and  fraudulent  deeds  should  be  set  aside 
and  annulled,  and  that  James  A.  Armlger 
be  decreed  to  make  a  conveyance  of  his 
one-half  interest  in-  said  tract  of  land  to  the 
complainant.  Charles  W.  Green  and  wife 
'filed  their  answer  to  the  bill  of  complaint 
on  January  27,  1908,  but  Messrs.  Mcintosh, 
Thrift,  and  Linthicum  demurred  thereto. 
On  December  6,  1908,  the  complainant  filed 
a  petition  in  the  case,  setting  forth  that  the 
interest  on  the  mortgage  from  Thomas  M. 
Bamum  to  John  W,  Kaufman,  mentioned  in  . 
the  bill  of  complaint,  had  been  paid  until 
February  21,  1909,  but  tbe  defendant  James 
F.  Thrift,  cunningly  conniving  to  defeat  the- 
just  rights  of  the  plaintifF,  and  seeking  to 
defraud  him  of  his  rights  In  the  premises, 
and  of  his  interest  In  said  real  estate,  had 
recently,  on  October  6,  1008.  procured  from 
John  W.  Kaufman  an  assignment  of  said 
mortgage,  and  had  proceeded  to  advertise 
the  mortgaged  tract  of  land  for  sale.  Tbe 
petition  further  alleged  that  tbe  property 
In  question  was  already  involved  in  this 
equity  cause,  and  that  James  F.  Thrift's 
rights  could  be  adudicated  herein.  It  was 
further  alleged  that  the  sale  of  the  property 
in  the  mortgage  proceedings  would  be  ruin- 
ous to  complainant's  rights,  and  destroy  his 
right  to  have  the  court  pass  upon  the  fraud- 
ulent conveyances,  and  that  the"  property 
with  this  cloud  upon  its  title  would  not  sell 
for  one-third  its  value.  The  prayers  of  tbe 
petition  were  that  James  F.  Thrift,  assignee, 
be  made  a  party  defendant  to  the  cause, 
and  that  an  injunction  might  be  issued  re- 
straining Thrift  from  making  sale  of  the 
real  estate,  as  set  forth  in  the  advertise- 
ment On  the  same  day  an  order  was  pass- 
ed making  James  F.  Thrift  assignee,  a 
party  to  tbe  proceedings;  and,  although  no 
bond  was  filed,  tbe  writ  of  injunction  was 
granted  as  prayed.  On  January  22,  1909, 
James  F.  Thrift,  assignee  of  the  mortgage 
above  mentioned,  dated  F^ruary  21,  1891, 
without  having  been  summoned  to  appear, 
voluntarily  appeared  and  filed  bis  answer 
to  tbe  aforementioned  petition,  denying  that 
the  interest  on  the  mortgage  had  been  paid 
to  February  21,  1909,  but  alleging  that  in 
fact  such  interest  had  been  paid  only  to 
August  21,  1908,  and  that  both  principal  and 
Interest  were  overdue.  The  answer  to  the 
petition  also  denied  that  there  was  any 
fraud  in  the  acquisition  of  the  mortgage, 
denied  the  appellant's  rights  under  the 
mortgage  could  be  adjudicated  in  this 
cause,    or    that    a    sale    nnder    the    mort- 
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gage  would  be  ruinous  to  the  complainant's 
rights,  averring  that,  as  assignee  of  a  mort- 
gage made  antecedently  to  the  so-called 
"fraudulent  conveyance,"  his  rights  could 
not  be  affected  by  these  proceedings,  and 
praying  that  the  order  of  injunction  there- 
tofore passed  might  be  rescinded.  With- 
out waiting  for  the  action  of  the  court  on 
this  answer  the  appellant  on  the  same  day, 
January  22,  1909,  entered  an  appeal  from 
the  order  of  December  5,  1908,  making  him 
a  party  defendant,  and  granting  the  writ 
of  injunction  to  restrain  liim  from  making 
sale  of  the  real  estate  as  advertised. 

The  only  question  presented  by  this  ai>- 
peal  is  whether  the  order  of  court  of  De- 
cember 5,  1908,  making  the  appellant,  as 
assignee,  a  party  defendant,  and  directing 
the  writ  of  injunction  restraining  him  from 
making  sale  as  advertised  of  the  mortgaged 
premises,  was  properly  passed  or  not  An 
examination  of  the  petition  for  an  injunc- 
tion discloses  that  it  contains  no  averment, 
as  required  by  article  66,  {  16,  of  the  Code, 
to  the  effect  that  the  mortgage  debt  and 
interest  bad  been  paid,  or  that  the  assignee 
of  the  mortgage  had  refused  to  give  credit 
for  any  payment  thereon.  Nor  was  any 
fraud,  stated  with  particularity,  charged  in 
the  petition.  Neither  did  the  petitioner  com- 
ply with  section  18,  art.  60,  by  filing  an 
approved  bond  for  the  protection  of  the 
assignee  In  c^se  the  injunction  should  subse- 
quently be  dissolved.  Ordinarily,  without 
these  provisions  being  first  complied  with, 
no  injunction  to  restrain  the  sale  of  the 
mortgaged  premises  could  properly  be  grant- 
ed. The  averment  In  the  petition  that  the 
interest  on  the  mortgage  had  been  paid  was 
not  sufficient,  as  both  principal  and  Interest, 
If  due,  must  be  paid,  or  duly  tendered,  be- 
fore an  injunction  for  such  purpose  can  be 
lawfully  authorized.  As  was  said  in  the 
case  of  Powell  v.  Hopkins,  38  Md.  1:  "The 
complainant  must  pay,  or  bring  into  court  to 
be  paid,  the  principal  and  legal  interest  be- 
fore he  can  claim  the  intervention  of  a  court 
of  equity."  As  to  the  question  of  fraud,  the 
only  allegation  in  the  petition  in  this  case 
that  might  be  considered  an  allegation  of 
fraud  is  that  "James  F.  Thrift,  cunningly 
conniving  to  defeat  the  just  rights  of  the 
plaintiff,  and  in  fraud  of  his  rights  in  the 
premises,  and  seeking  to  deprive  him  of  his 
interest  in  the  real  estate  mentioned  and  set 
forth  in  the  said  bill  of  complaint,  has  re- 
cently, to  wit,  on  the  5th  day  of  October,  In 
the  year  1908,  secured  from  John  H.  Kauf- 
man an-  assignment  of  said  mortgage,  and 
has  proceeded  to  advertise  said  tract  of  land 
for  sale."  This  Is  not  a  compliance  with 
the  sixteenth  section  of  article  66,  which 
provides  that  the  fraud  "shall  be  particular- 
ly stated  In  the  bill  or  petition  for  Injunc- 
tion."   Besides  this,  the  filing  of  a  bond  as 


required  by  section  18  is  a  condition  prece- 
dent to  the  granting  of  an  injunction  In 
such  cases.  In  the  brief  of  counsel  for  ap- 
pellee it  is  contended,  however,  that  the 
above-mentioned  provisions  of  tlie  Code 
have  no  application  to  this  case,  and  that  a 
sale  under  a  power  in  the  mortgage  should 
not  be  allowed  to  proceed  where  the  title 
to  the  property  Is  In  dispute  and  litigation, 
SO  that  the  sale  might  either  result  In  a 
sacrifice  of  the  property,  or  cloud  a  title 
otherwise  sought  to  be  established,  citing  27 
Cyc.  1457.  But  the  answer  to  such  conten- 
tion is  tliat  the  mortgage  In  question  ante- 
dates, by  several  years,  the  deeds  alleged  to 
be  fraudulent  conveyances,  which  It  Is  sought 
to  have  set  aside,  and  therefore  any  litiga- 
tion in  regard  to  the  latter  affect  only  the 
equity  of  redemption,  and  cannot  affect  the 
rights  of  the  appellant  as  assignee  of  the 
mortgage,  unless  such  rights  conflict  with 
his  duty  as  one  of  the  joint  owners  of  the 
equity  of  redemption,  as  will  now  be  allud- 
ed to. 

It  Is  suggested  in  the  brief  of  counsel  for 
appellee  that  the  property  In  question  was 
conveyed  to  Mcintosh,  Thrift,  and  Linthl- 
cum  in  trust  for  the  benefit  of  the  creditors 
of  James  P.  Bannon,  and  it  is  argued  that, 
the  property  being  held  In  trust,  the  pre- 
sumption is  that  the  mortgage  was  pur- 
chased for  the  benefit  of  the  trust  estate. 
But  although  the  inference  could  be  drawn 
from  the  allegations  in  the  original  bill  that 
Green  held  the  property  in  trust  for  Thomas 
M.  Bannon,  yet  there  is  no  suggestion  even 
of  a  trust  in  favor  of  James  P.  Bannon, 
and  under  the  allegations  of  the  bill  it  Is 
not  apparent  how  such  a  trust  could  arise; 
but,  at  any  rate,  no  question  of  trust  is  pre- 
sented by  this  appeal.  Such  question  may, 
however,  be  inquired  into  and  determined 
by  a  proper  petition,  fairly  presenting  such 
question  to  the  lower  court. 

As  we  have  said,  the  only  question  pre- 
sented for  our  consideration,  by  the  record 
Is  whether  the  order  of  December  5,  1908, 
was  properly  granted  or  not,  and  we  hold 
that  it  was  not  Such  order  of  the  lower 
court  will  therefore  be  reversed,  the  Injunc- 
tion dissolved,  the  petition  dismissed,  and 
the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  deemed  desirable. 

Order  reversed,  with  costs,  and  petition 
dismissed. 


on  Hd.  189) 

ROCK  CRB3EK  STEAMBOAT  CO.  v.  BOYD. 
(Court  of  Appeals  of  Maryland,    ^une  29,  1909.) 

1.  Witnesses    (8   269*)— CROSS-EXAMiNATioif 

—Scope. 

Evidence  not  relating  to  matters  in  refer- 
ence to  which  a  witness  testified  in  his  direct 
examination  is  not  properly  admissible  upon  his 
cross-examination. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  949;   Dec.  Dig.  §  269.*] 
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2.  Apfkaz,  and  Ebrob  (S  1051*)— Habulebs 
HksoB — ^Admissiost   or  Evidence. 

In  an  action  against  a  steamboat  company 
for  damages  throagb  failing  to  stop  at  a,  wharf 
for  a  passenger  holding  a  round-trip  ticket,  the 
erroneous  admission  of  blank  forms  of  a  print- 
ed bill  of  lading  usually  issued  by  defendant, 
and  containing  a  list  of  landings  at  which  de- 
fendant's boat  stopped,  was  hamless;  it  being 
conceded  in  the  argument  that  the  boat  on  its 
return  trip  stopped  on  notice  or  signal  at  the 
wharf  from  which  plaintiff  desired  to  embark, 
Euch  wharf  being  among  those  listed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4164 ;    Dec.  Dig.  §  1051.*] 

3.  NEOLIGENCX    ({    138*)— DAUAOEa— IRSTBUO- 
TION8. 

While  the  simple  question  whether  damages 
haye  been  sustained  by  a  breach  of  duty  or  the 
violation  of  a  right  and  the  extent  of  damages 
sustained  are  matters  for  the  jury,  the  court 
must  direct  the  jury  in  resect  to  what  ele- 
ments and  within  what  limits  damages  may 
be   estimated   in    the   particular   action. 

[E!d.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  356;    Dec.  Dig.  {  13&*] 

4.  Gabbiebs  rt  278*)— Cabbiaob  of  Passen- 
OKBS— Faildbe  to  Stop  tob  Passenqebs — 

iNSTBUCriONS. 

In  an  action  against  a  steamboat  company 
by  a  passenger  homing  a  round-trip  ticket  for 
damages  throngh  failure  of  defendant  to  stop  at 
a  wharf  for  plaintiff,  whereby  plaintiff  was  com- 
pelled to  walk  to  his  home  through  a  rain  and 
became  ill,  the  refusal  of  instructions  that  the 
proper  damages  are  the  cost  of  the  ticket  plus 
any  reasonable  charge  for  lodging,  or,  if  plain- 
tiff was  compelled  to  return  to  his  home  that 
night,  the  reasonable  cost  of  obtaining  a  con- 
veyance, and  that  he  could  not  recover  for  any 
sidcness  brought  about  through  exposure  from 
a  walk  Tolnntarily  and  unnecessarily  taken  by 
him,  and  that  he  could  not  recover  on  eipo- 
snre  to  the  elements,  nor  for  any  sickness  in 
consequence  thereof,  nor  for  any  time  lost,  aft- 
er returning  to  his  home  in  consequence  of  such 
exposure,  and  the  substitution  of  a  charge  that 
the  measure  of  damages  was  the  amount  neces- 
sarily expended  by  plaintiff  as  the  result  of  de- 
fendant's negligence,  together  with  the  propor- 
tionate co!>t  of  the  round-trip  ticket  purchased 
by  plaintiff  and  not  used  by  him,  and  that  plain- 
tiff was  not  entitled  to  any  damages  for  ex- 
penses unnecessarily  incurred  by  him,  or  for 
sickness  or  injury  resulting  from  exposure  or 
sickness  unnecessarily  undergone,  was  error. 

[Ed.  Note.— Tor  other  cases,  see  Carriers, 
Cent  Dig.  §  1081 ;    Dec  Dig.  i  278.*] 

0.  Appeal  and   Ebbob  (J  1068*)— Habklebs 

Ebrob— Instsuctions. 

In  an  action  against  a  steamboat  company 
for  damages  resulting  from  defendant's  failure 
to  stop  at  a  wharf  for  plaintiff,  a  passenger 
holding  a  round-trip  ticket,  error  in  instruc- 
tions did  not  require  a  reversal  of  the  judgment 
where  the  smallness  of  the  verdict  of  $100 
found  by  the  jur^  satisfied  the  court  that  the 
jury  were  not  seriously  misled  hy  the  indefinite- 
ness  of  the  instructions. 

rE!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  14225;   Dec  Dig.  f  1068.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Henry  Stockbrldge,  Judge. 

Action  by  Cbarles  Boyd  against  the  Rock 
Creek  Steamboat  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  BOYD,  C  J.,  and  PEARCE, 
SCHMUCKER,  BURKE,  WORTHINQTON, 
and  THOMAS,  JJ. 


Raymond  S.  Williams  and  Jacob  S.  New, 
for  appellant  Edward  A.  O'Mara,  for  ap- 
pellee. 

SCHMUCKER,  J.  The  appellee  sued  the 
appellant  steamboat  company  in  the  superior 
court  of  Baltimore  city  for  damages  alleged 
to  have  been  caused  by  its  negligence  In  fall- 
ing to  stop  its  boat  for  blm  at  one  of  its 
landings.  The  declaration  alleges,  in  sub- 
stance, that  the  steamboat  company,  having 
sold  to  the  appellee  a  round-trip  ticket  by  its 
line  from  Baltimore  to  Rock  Creek  and  re- 
turn, carried  him  by  one  of  Its  boats  to  Rock 
Creek,  but  the  boat  failed  to  stop  there  for 
blm  on  its  return  trip,  although  be  was  wait- 
ing on  the  wharf  at  that  place,  when  It  pass- 
ed by  without  stopping,  and  that,  in  addi- 
tion thereto,  he  gave  the  officers  of  the  boat 
notice  from  the  wharf  that  he  was  there  wait- 
ing to  t>e  taken  back  to  Baltimore.  The  de- 
fendant pleaded  that  it  did  not  commit  the 
wrong  alleged,  and  the  plaintiff  Joined  issue 
on  the  plea.  On  the  trial  of  the  case  the 
plaintiff  secured  a  Judgment  In  his  favor, 
from  which  the  steamboat  company  took  this 
appeal. 

There  is  evidence  in  the  record  tending  to 
show  that  the  appellant  company  owns  a 
steamboat  called  the  "Petrel,"  which  makes 
two  round  trips  a  day  from  Baltimore  to 
Rock  Creek,  in  Anne  Arundel  .county,  stop- 
ping at  any  one  of  about  a  dozen  private 
wharfs  in  the  creek  when  reqnested  or  sig- 
naled to  do  BO,  but  not  otherwise.  On  Satur- 
day, December  14,  1907,  the  appellee  pur- 
chased a  round-trip  ticket  by  the  boat  for 
Gray's  wharf,  one  of  the  private  landings  on 
the  creek.  He  went  to  Gray's  by  the  after- 
noon boat  intending  to  return  that  night,  but 
the  boat  failed  to  stop  for  him  when  it  pass- 
ed the  wharf  on  the  return  trip  at  about  6 
o'clock  in  the  evening.  The  evidence  Is  con- 
flicting as  to  his  having  requested  or  signaled 
the  boat  to  stop  for  him,  but  that  was  a  ques- 
tion for  the  Jury. 

There  was  a  slight  cover  of  snow  on  the 
ground  at  the  time,  and  it  was  raining.  Sev- 
eral persons  living  near  the  wharf  offered 
the  appellee  lodging  for  the  night  after  the 
boat  failed  to  stop  for  him,  but  he  declined 
the  offers.  Having  procured  some  one  to 
row  him  across  the  creek  to  Osborne's  wharf, 
he  walked  nearly  11  miles  through  the  snow 
and  rain  until  he  reached  the  Curtis  Bay 
trolley  line,  by  which  he  returned  to  Balti- 
more, arriving  at  his  home  about  11  o'clock 
at  night,  exhausted  by  fatigue  and  drenched 
with  rain.  He  was  quite  ill  the  next  day, 
and,  although  he  returned  to  bis  employment, 
of  barkeeper  at  a  rathskeller,  oh  the  follow- 
ing Monday  he  continued  to  t>e  ill,  and  on 
December  27th  was  obliged  to  give  up  his  em- 
ployment, and  remained  'in  ill  health  during 
the  remainder  of  the  winter  and  the  greater 
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part  of  the  oext  stunmer,  first  witb  grippe 
and  afterwards  a  "stomach  trouble  of  some 
sort"  The  time  lost  from  his  employment 
attributed  by  him  to  the  exposure  on  his 
walk  home  from  Gray's  wharf  consisted  of 
10  days  when  he  went  home  on  December  27, 
1907,  and  about  six  weeks  during  the  follow- 
ing summer  and  two  weeks  In  the  fall  of 
190&  His  salary  was  $15  a  week.  During 
the  period  referred  to  he  from  time  to  time 
either  called  to  see  or  was  Tislted  by  Dr. 
Muse,  who  saw  him  in  all  about  80  or  40 
times  during  1907  and  1908,  and  expressed' 
the  opinion  that  bis  sickness  was  due  to  ex- 
posure and  cold.  He  was  also  treated  from 
about  tbe  middle  of  November,  1908,  by  Dr. 
W.  A.  Cox,  who  found  him  suffering  from 
intestinal  trouble,  for  which  he  was  still 
treating  him  at  the  time  of  the  triaL  Dr. 
Oox  expressed  no  opinion  as  to  the  probable 
cause  of  the  plaintiffs  illness.  There  is  no 
evidence  of  the  payment  of  any  money  by 
the  plaintiff  to  his  physicians  for  their  serv- 
ices or  of  other  expenses  resulting  from  his 
iUness. 

The  record  contains  three  bills  of  excep-' 
tlons — ^two  to  tbe  rulings  on  evidence  and 
one  to  the  court's  action  on  the  prayers. 

As  the  appellant's  counsel  stated  at  the 
hearing  before  us  that  he  did  not  press  tbe 
first  exception.  It  will  receive  no  further  no- 
tice from  us. 

The  second  exception  was  taken  to  the  ad- 
mission In  evidence  over  the  defendant's  ob- 
jection of  a  blank  form  of  the  printed  bill  of 
lading  usually  Issued  by  the  steamboat  com- 
pany for  freight  received  by  it  for  transpor- 
tation. At  the  head  of  the  bill  was  a  list 
of  the  Rock  creek  landings,  among  which 
was  "Cooks,"  wliich  was  admitted  to  be 
Gray's  wharf.  The  form  was  offered  in  evi- 
dence by  tbe  plaintiff  upon  the  cross-exam- 
ination of  the  manager  of  the  steamboat 
company  who  had  gone  upon  the  sCand  in  its 
behalf.  As  it  did  not  relate  to  the  matters  In 
reference  to  which  the  witness  bad  testified 
in  his  direct  examination,  it  was  not  proper- 
ly admissible  upon  his  cross-examination. 
Duterra  v.  Babylon,  83  Md.  688,  35  Atl.  64; 
Griffith  V.  Dlffenderfter,  50  Md.  478.  It 
would  have  been  admissible  for  the  plaintiff 
as  part  of  his  own  evidence,  accompanied  by 
proof  of  its  publication  in  some  manner  by 
the  company,  in  order  to  show  what  were  Its 
stations  on  Rock  creek.  We  do  not,  however, 
regard  the  admission  of  this  evidence  as  re- 
versible error  because  it  was  conceded  in  the 
argument  that  the  Petrel  on  its  afternoon 
return  trip  stopped  at  Gray's  wharf  upon  no- 
tice or  signal,  and  not  otherwise.  At  the 
close  of  the  evidence  on  the  trial  of  the  case 
tbe  plaintlfT  offered  no  prayers,  but  the  de- 
fendant offered  seven.  The  learned  Judge  be- 
low refused  all  of  the  defendant's  prayers 
except  the  first  and  second,  and  gave  an  In- 
struction of  his  own  to  the  Jury.  The  de- 
fendant excepted  to  the  entire  action  of  the 
court  on  tbe  prayers,  but  relied  in  tliis  court 


only  upon  the  rejection  of  Its  third  and  fifth 
prayers  and  the  giving  by  the  court  of  his 
own  instruction.  The  defendant's  third  and 
fifth  prayers  were  as  follows:  Third.  "The 
defendant  prays  the  court  to  instruct  tlie 
Jury  that,  if  they  find  for  tbe  plaintiff,  tlie 
only  proper  damages  are  the  cost  of  the  tick- 
et, plus  any  reasonable  charge  for  lodging, 
or,  if  the  plaintiff  was  compelled  to  return  to 
the  city  that  night,  then  as  a  damage  tbe 
reasonable  cost  of  obtaining  a  conveyance  to 
his  destination;  and  the  court  further  in- 
structs the  Jury  that  the  plaintiff  cannot  re- 
cover any  damages  for  any  sickness  or  in- 
Jury  brought  about  through  exposure  incf- 
dent  to  a  walk  voluntarily  and  unnecessarily 
taken  by  him  with  recklessness  and  want  of 
care  for  his  own  personal  safety  and  com- 
fort" Fifth.  "If  the  Jury  find  for  the  plain- 
tiff, they  will,  when  estimating  his  damages, 
not  allow  him  anything  on  account  of  the 
fact  that  he  was  exposed  to  the  elements, 
nor  for  any  sickness  he  may  have  suffered  in 
consequence  of  such  exposure  and  walk  to 
the  cars  at  Curtis  Bay,  nor  for  any  time  lost 
as  is  claimed  by  him  after  his  return  to  Bal- 
timore in  consequence  of  such  walk  and  ex- 
posure." The  instruction  given  by  the  court 
to  the  Jury  Is  as  follows:  "The  court  in- 
structs tbe  Jury,  in  case  tliey  sbonld  find  a 
verdict  for  the  plaintiff  under  the  foregoing 
instructions,  that  the  measure  of  damages 
is  the  amount  of  money  necessarily  expended 
by  the  plaintiff  as  the  result  of  the  negli- 
gence of  the  defendant,  together  with  the 
proportionate  cost  of  the  round-trip  ticket 
purchased  by  tbe  plaintiff  and  not  used  by 
him,  and  that  the  plaintiff  is  not  entitled  to 
any  damages  for  expenses  unnecessarily  in- 
curred by  him,  or  for  sickness  or  Injury  re- 
sulting to  him  from  exposure  unnecessarily 
undergone."  The  contention  of  the  appellant 
upon  this  branch  of  the  case  may  be  suc- 
cinctly stated  in  two  propositions.  Tlie  first 
is  that,  as  the  plaintiff  offered  no  prayer  on 
the  measure  of  damages  and  the  defendant's 
third  and  fifth  prayers  stated  in  a  substantial 
and  concrete  form  the  true  criteria,  dedaci- 
ble  from  the  facts  in  evidence,  for  the  guid- 
ance of  tbe  jury  in  estimating  damages,  tbe 
court  erred  in  rejecting  those  two  prayers 
and  substituting  for  them  his  own  instruc- 
tion, which  was  in  abstract  terms,  and  did 
not  direct  the  jury  as  to  the  precise  ele- 
ments or  items  of  damage  for  which  the 
plaintiff  was  entitled  to  recover  in  this  case, 
but  permitted  them  to ,  speculate  without 
proper  restraint  in  ascertaining  the  amount 
of  damages.  The  second  Is  that  the  statement 
In  the  last  clause  of  the  court's  instruction 
that  the  plaintiff  was  not  entitled  to  dam- 
ages for  sickness  or  injury  resulting  to  Itim 
from  exposure  unnecessarily  undergone  in 
effect  charged  the  Jury  that  lie  was  entitled 
to  recover  for  sickness  or  injury  resulting 
to  him  from  exposure  necessarily  undergone; 
and  that  such  an  Instruction  was  erroneoos 
in  tills  case  because  ttie  plaintiff  might  haT« 
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easily  escaped  all  of  the  exposure  he  BujSer- 
ed  In  consequence  of  his  walk  home  on  an 
Inclement  night  by  simply  accepting  the 
lodging  for  the  night  which  the  undisputed 
trldence  shows  to  have  been  offered  him  by 
■eTeral  persons  residing  near  by  the  wharf 
on  which  he  was  left  by  the  defendant's 
passing  boat.  Upon  a  close  examination  of 
the  court's  Instruction  to  the  Jury,  It  be- 
comes apparent  that  the  difference  In  prin* 
dple  between  It  and  the  rejected  third  and 
Sfth  prayers  for  which  It  was  substituted  is 
slight,  but  the  application  of  the  principle 
Involved  to  the  situation  presented  by  the 
evidence  is  not  made  as  exactly  or  complete- 
ly by  the  Instruction  as  by  th6  prayers.  We 
have  held  in  a  number  of  cases  that,  "while 
the  simple  question  whether  damages  have 
been  sustained  by  the  breach  of  duty  or  the 
violation  of  right  and  the  extent  of  damages 
sustained  as  the  direct  consequence  thereof 
are  matters  within  the  province  of  the  ju- 
ry, 'the  court  must  decide  and  direct  the 
Jury  In  respect  to  what  elements  and  within 
what  limits  damages  may  be  estimated  in 
the  particular  action.'"  B.  &  O.  R.  R.  Co. 
V.  Carr.  71  Md.  143,  IT  Atl.  1052;  Belt  R.  R. 
Co.  V.  Sattler,  102  Md.  60S,  62  At!.  1125,  64 
AU.  507;  W.  U.  Tel.  Ot).  v.  Lehman,  105  Md. 
8ia  67  Atl.  241.  In  Westn.  Md.  R.  R.  Co.  v. 
Martin,  73  Atl.  267,  No.  12  on  the  docket  of 
the  present  term  of  this  conrt,  we  reviewed 
somewhat  at  length  our  prevlons  rulings  up- 
on this  subject 

In  view  of  an  the  circumstances  of  this 
case,  especially  the  remoteness  of  some  of 
the  facts  proven  as  elements  of  damage,  we 
think  the  appellant  as  defendant  below  was 
entitled  to  have  sent  to  the  Jury  the  Instruc- 
tions as  to  the  elements  and  limits  of  dam- 
ages set  forth  in  its  third  and  fifth  prayers, 
and  that  It  was  error  to  reject  them  and 
substitute  for  them  the  less  precise  Instruc- 
tions of  the  court  We  do  not  think,  how- 
ever, that  the  error  Is  one  calling  for  a  re- 
versal of  the  Judgment  as  the  smallness  of 
the  verdict  of  $100  found  by  the  Jury  satis- 
fies ns  that  they  were  not  seriously  if  at  all 
misled  by  the  Indeflniteneas  of  the  conrf  s 
Instruction  to  them.  We  wlU  therefore  af- 
firm the  judgment 

Judement  afilrmed,  with  costs. 


(m  Md.  253) 

CARROLL  V.  MANGANESE  STEEL  SAFE 
CO. 

(Court  of  ApT>eals  of  Maryland.    June  SO,  1909.) 

L  Tbiai  (S   178*)— Dibkctiow  of  Ykbdiot- 
Bkfect  of  Motion. 

Where  defendant  requests  a  directed  verdict 
tor  want  of  (ufficlent  evidence  to  entitle  plain- 
tiff to  recover,  defendant's  evidence  can  be  look- 
ed to  only  so  far  as  it  supports  plaintiCTs  case. 

[Ed.  Note.— For  othfcr  cases,  see  Trial,  Cent 
Dfe.  J  402;    Dec.  Dig.  {  178.*^ 


2.  Principal  asd  Agent  (|  17*)— Authob- 
mr  or  Agent  to  Emplot  Subaoent. 

To  entitle  plaintiff  to  recover  commissions 
on  a  sale  made  under  an  alleged  agreement  with 
defendant's  agent  plaintiff  must  prove  that  the 
agent  acted  on  defendant's  expressed  or  implied 
authority,  or  that  the  agreement  was  subse- 
quently adopted  by  defendant  or  the  proceeds 
accepted  with  knowledge  of  the  circumstances. 
[Ed.  Note. — For  other  casesi  see  Principal  and 
Agent  Cent  Dig.  {  35;  Dea  Dig.  S  17. «] 

8.  CoKPOKAnoNS    (I    432*)  — Officebs  — Au- 

THoamr  or  Secbetabt. 

There  Is  no  presumption  that  the  secretary 
of  a  corporation  has  power  either  to  appoint 
agents  or  to  ratify  apiwintments  previously  made 
without  authority. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1726;   Dec.  Dig.  {  432.*] 

4.  Estoppel  ({  95*)— Equitablb  EsroppEir- 
Silence. 

Plaintiff  voltmteered  to  assist  defendant's 
agent  in  selling  a  steel  safe,  and  claimed,  that 
the  agent  promised  that,  if  the  sale  was  made, 
plaintiff  shonld  receive  compensation.  The  price 
asked  iraa  $18,000,  bnt  the  buyer  offered  S13,- 
000,  and  defendant  finally  acceded  to  these 
terms.  The  agent  on  several  occasions  told 
plaintiff  that  it  defendant  was  compelled  to  cut 
the  price  to  the  lower  figure,  there  would  be  no 
commission  for  either.  Held,  that  pinintiff  by 
remaining  silent  when  such  statements  wen 
made,  thereby  permittln|;  the  agent  to  condnds 
the  sale  on  terms  he  might  not  otherwise  have 
made,  was  estopped  to  claim  commission. 

[E2d.  Note, — For  other  cases,  see  Estoppel, 
Cent  Dig.  J  285;   Dec  Dig.  J  95.*] 

5.  Principal  anh  Agent  (J  24*)— Adthor- 
mr  of  Agent  to  Employ  sttbagent. 

Evidence  held  Insnfficient  to  carry  to  the 
jury  the  question  of  an  agent's  authority  to  em- 
ploy a  subagent  on  commission. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Dec.  Dig.  |  24.*] 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Henry  Stockbridge,  Judge. 

Action  by  John  N.  Carroll  against  the 
Manganese  Steel  Safe  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOTD,  C.  J.,  and  PEARCE; 
SCHMTJCKER,  BURKE,  WORTHINGTON, 
and  THOMAS,  Jj. 

R.  E.  Lee  Marshall,  for  appellant  Alfred 
J.  Shrlver,  for  appellee. 


SCHMUCKER,  J.  The  appellant  sued 
the  appellee,  a  foreign  corporation.  In  the 
superior  court  of  Baltimore  city  for  a  com- 
mission on  the  sale  of  a  steel  bank  vault. 
At  the  trial  of  the  case  In  the  court  below 
the  presiding  judge  granted  the  defendant's 
prayers,  instructing  the  Jury  to  find  a  ver- 
dict In  Its  favor  for  want  of  legally  sulfl- 
dent  evidence  to  entitle  the  plaintiff  to  re- 
cover. Upon  the  verdict  so  rendered  a  Judg- 
ment for  the  defendant  for  costs  was  enter- 
ed, from  which  this  appeal  wa?  taken. 

The  evidence  In  the  record  on  the  part  of 
the  plaintiff  Is  substantially  as  follows: 
During  the  year  1904,  there  was  an  active 
competition  between  companies  engaged  In 
building  safes  and  vaults  to  secure  contracts 


Vfor  ether  cases  see  same  topic  and  section  NUMBBR  la  Deo.  ft  Am.  Digs.  1107  to  date,  ft  Reporter  Indexes 
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for  the  erection  of  those  structures  In  the 
new  bank  buildings  erected  after  the  great 
fire  In  Baltimore  city.  The  appellee,  which 
had  Its  office  In  New  York  City  and  its  fac- 
tory in  Plalnfleld,  N.  J.,  participated  In  that 
competition  through  the  agency  of  Its  engi- 
neer and  salesman,  William  Llndgren,  who 
frequently  visited  Baltimore  In  that  connec- 
tion. Llndgren  on  one  of  his  visits  to  that 
city.  In  October,  1904,  met  on  the  street  the 
appellant,  whom  he  had  previously  known, 
and  remarked  In  the  course  of  the  conversa- 
tion which  ensued  that  he  was  trying  to  se- 
cure the  contract  for  constructing  the  safe 
deposit  vault  In  the  new  building  of  the  Na- 
tional Bank  of  Baltimore.  Carroll  stated 
that  the  cashier  of  that  bank  was  an  old 
friend  of  his,  and  that  he  also  knew  many 
bankers  and  Influential  people  In  Baltimore, 
and  might  be  able  to  assist  Llndgren  In  se- 
curing the  contract.  The  latter  replied,  ac- 
cording to  Carroll's  testimony:  "Any  busi- 
ness that  yon  can  get  I  will  see  that  you  are 
paid  a  liberal  commission  for."  Carroll  an- 
swered: "That  is  all  I  expect."  No  rate  of 
commission  was  mentioned  then  or  at  any 
other  time.  Carroll  went  with  Llndgren  to 
Bee  Mr.  Wilcox,  the  cashier  of  the  bank,  and 
spoke  favorably  of  him  and  his  company,  and 
expressed  the  hope  that  they  might  secure 
the  contract  He  also  introduced  him  to  ar- 
chitects and  others  interested  In  the  erection 
of  the  Maryland  Life  Insurance  Company's 
building  and  the  Baltimore  &  Ohio  Railroad 
Company's  building,  and  personally  Inter- 
viewed some  of  those  persons  In  his  Interest. 
Neither  the  efforts  of  Llndgren  or  Carroll  or 
of  the  two  combined  were  of  any  avail,  and 
no  contracts  were  secured  for  the  appellee  in 
connection  with  the  construction  or  equip- 
ment of  any  of  the  buildings  mentioned. 
During  these  efforts  Llndgren  sent  to  Carroll 
several  copies  of  the  "American  Banker,"  con- 
taining favorable  notices  of  the  appellee  and 
its  system  of  constructing  safes  and  other 
printed  matter  and  samples  of  material, 
which  were  exhibited  by  the  latter  to  the 
savings  bank  officials.  On  December  8,  1905, 
Carrol)  saw  In  the  Baltimore  Sun  a  descrip- 
tive notice  of  the  new  building  then  about 
to  be  erected  by  the  Metropolitan  Savings 
Bank.  He  went  at  once  to  see  the  president 
and  one  of  the  directors  of  that  bank,  and 
called  their  attention  to  the  system  of  safes 
and  vaults  constructed  by  the  appellee,  and 
also  exhibited  the  book  of  cuts  and  samples 
received  from  Llndgren,  and  arranged  for  an 
Interview  between  him  and  them.  He  then 
wrote  to  Llndgren  apprising  him  of  what  he 
had  done  and  inclosing  him  a  clipping  from 
the  Sun,  containing  the  description  of  the 
proposed  savings  bank  building.  Llndgren 
responded  to  the  letter  by  telegram,  and 
came  promptly  to  Baltimore  and  opened  ne- 
gotiations with  the  savings  bank  people, 
which  ultimately  resulted  in  the  erection  of 
the  vault  In  their  building  by  the  appellee. 


In  the  negotiations  looking  to  the  making  of 
this  contract  the  appellee  demanded  $16,000 
for  the  construction  of  the  vault,  but  the 
savings  bank  would  not  agree  to  pay  more 
than  $13,000.  The  appellee  finally  came  to 
the  bank's  terms,  and  a  contract  was  made  on 
June  8,  1906,  between  the  parties  for  the  con- 
struction of  the  vault  for  $13,000.  During 
the  negotiation  which  led  up  to  this  contract, 
and  before  it  was  signed,  Llndgren  on  sever- 
al occasions  said  to  Carroll  that.  If  the  ap- 
pellee had  to  put  the  price  of  the  yaalt  at 
80  low  a  figure,  there  would  be  no  commission 
in  It  to  either  of  them.  To  that  statement 
Carroll  replied,  according  to  the  testimony 
of  Llndgren  and  the  appellee's  witness  Ges- 
weln,  who  was  present  at  one  of  the  times 
when  It  was  made,  "I  understand  that  all 
right,"  or  that  "he  understood  this  perfectly." 
Carroll  testified,  as  already  mentioned,  that 
he  said  nothing,  but  remained  silent  when 
Llndgren  told  him  there  would  be  no  commis- 
sion In  it ;  and  for  the  purpose  of  the  present 
inquiry  his  evidence  must  be  taken  as  true. 
Llndgren  also  testified  that  he  had  no  author- 
ity to  employ  agents  or  salesmen  for  the  ap- 
pellee, and  that  he  never  employed  Carroll  as 
such;  that  the  only  arrangement  he  made 
with  Carroll  was  a  personal  one  with  which 
the  company  had  nothing  to  do.  He  said  the 
arrangement  was  that  Carroll,  who  was  a 
friend  of  his,  should  keep  him  posted  as  to 
what  was  going  on  In  Baltimore,  and  intro- 
duce him  to  such  persons  as  he  might  find 
It  advantageous  to  know,  and  that.  If  a  sale 
resulted  from  the  assistance  thus  rendered, 
he  "would  personally  make  him  some  re- 
muneration" out  of  hlB  own  pocket,  but  his 
testimony  can  be  looked  to,  for  the  purpose 
of  the  present  Inquiry,  only  to  see  how  far  it 
may  be  available  to  support  the  plalntifC's 
case.  Barabasz  v.  Kabat,  91  Md.  63,  46  Atl. 
337. 

We  regard  the  evidence  to  which  we  have 
referred  as  legally  sufficient  to  go  to  the  Jury 
to  show  that  Carroll  assisted  Llndgren  In  se- 
curing for  the  appellee  the  contract  from  the 
savings  bank  in  pursuance  of  an  agreement 
between  them  that  Llndgren  would  see  that 
be  should  receive  remuneration  for  hia  serv- 
ices in  the  nature  of  a  commission.  In  order, 
however,  to  enable  Carroll  to  recover  agrainst 
the  appellee  for  his  services.  It  was  necessary 
for  him  to  prove  also  either  that  Llndgren  in 
making  the  agreement  In  respect  to  compen- 
sation acted  on  behalf  of  the  appellee  with 
express  or  implied  authority  for  that  purpose, 
or  that  the  agreement  was  subsequently  adopt- 
ed or  ratified  by  the  appellee  or  its  fruits  ac- 
cepted with  knowledge  of  the  circumstances 
of  their  acquisition.  Of  those  facts  we  agree 
with  the  learned  judge  below  the  record  fails 
to  supply  legally  sufficient  evidence.  There 
is  no  evidence  in  the  record  of  express  au- 
thority from  the  appellee  to  Llndgren  to 
make  any  such  a^eement  on  its  behalf.  Nor 
do  we  think  such' authority  la  to  be  Implied 


Digitized  by  CjOOQIC 


Md.) 


CARROLL  v.  MANGANESE  STEEL  SAFE  CO. 


667 


from  the  nature  of  his  employment  He 
was  tbe  supervising  engineer  of  the  appellee, 
having  his  headquarters  at  Its  factory  In 
Plalnfield,  N.  J.,  and  seems  also  to  have  acted 
as  Its  salesman  and  solicitor.  No  authority 
to  employ  snbagents  Is  ordinarily  Incident 
to  either  of  these  two  branches,  of  service, 
and,  In  the  absence  of  proof  of  special  terms 
of  employment,  none  should  be  Inferred.  If 
we  Inspect  the  record  for  evidence  of  an 
adoption  or  ratification  by  the  appellee  of  the 
agreement  between  Llndgren  and  Carroll, 
we  find  all  of  Carroll's  communications  hav- 
ing relation  to  It  were  addressed  to  Llndgren, 
and,  with  one  exception,  all  were  answered  by 
him  Individually,  although  some  of  the  an- 
swers were  written  upon  the  letter  heads  of 
the  appellee.  The  one  letter  not  answered  by 
Undgren  personally  was  signed  "Sidney  L. 
Smith,  -Secretary  Steel  Safe  Company,"  but 
it  is  dated  January  4,  1905,  nearly  a  year  be- 
fore the  negotiations  with  the  Metropolitan 
Savings  Bank,  which  form  the  subject  of  the 
present  suit,  were  begun,  and  on. its  face  re- 
lates solely  to  an  effort  then  being  made  to 
secure  a  contract  from  the  National  Bank  of 
Baltimore.  A  memorandum  ^pUowlng  Smith's 
signature  says,  "Llndgren  Is  knocked  out  with 
a  bad  cold,"  for  the  evident  purpose  of  ex- 
plaining why  Smith,  and  not  Llndgren,  had 
answered  Carroll's  letter.  The  contents  of 
the  letter  plainly  show  that  Smith,  the  secre- 
tary, knew  that  Carroll  was  relied  on  to  se- 
cure to  Llndgren  a  favorable  hearing  on  be- 
half of  the  appellee  before  the  board  of  di- 
rectors of  the  Bank  of  Baltimore  In  the  ef- 
fort to  get  a  contract  from  them.  Nothing 
ever  came  of  Carroll's  efforts  referred  to  In 
that  letter,  as  the  appellee  did  not  get  the 
contract  from  the  Bank  of  Baltimore.  Even 
If  that  letter  amounted  to  such  an  acceptance 
of  Carroll's  services  in  that  connection  as  to 
have  entitled  him  to  compensation  under  his 
agreement  or  otherwise.  If  the  appellee  had 
secured  the  contract  from  that  bank,  it, 
standing  by  Itself,  could  hardly  be  construed 
as  having  a  similar  operation  upon  any  serv- 
ices that  may  have  been  rendered  by  him  a 
year  thereafter  In  relation  to  another  and 
different  transaction.  Samuels  v.  Lucken- 
bach,  205  Pa.  428,  64  Atl.  1091;  31  Cyc. 
1260 ;  Todd  v.  Bishop,  136  Mass.  386. 

Assuming  that  the  character  of  Smith's  let- 
ter was  such  as  would  have  amounted  to  a 
ratification  of  the  transaction  to  which  It  re- 
ferred by  one  having  authority  to  ratify, 
there  is  no  evidence  In  the  case  that  Smith 
as  secretary  had  any  such  authority,  nor  is 
there  any  presumption  that  the  secretary  of 
a  corporation  has  power  either  to  appoint 
agents  or  to  ratify  appointments  previously 
made  without  authority.  8  Clark  and  Mar- 
shall on  Private  Corps.  {  704 ;  A.  &  E}l  Encycl. 
861.  The  only  communication  between  Car- 
roll and  any  of  the  officers  of  the  appellee 
was  In  July,  1906,  after  the  contract  with  the 
Metropolitan  Savings  Bank  bad  been  made, 


and  consisted  of  a  request  made  by  Carroll 
to  Mr.  Smith,  the  secretary,  for  an  appoint- 
ment as  special  agent  of  the  appellee  In  Balti- 
more and  vicinity,  and  a  refusal  of  the  re- 
quest on  the  part  of  the  appellee.  The  let- 
ter declining  to  make  the  appointment  Is 
signed  In  the  name  of  the  appellee  by  "Mor- 
ris Dnderhlll,  Ast.  Genl'  Manager,"  and  Is 
the  only  communication  to  Carroll  formally 
made  on  Its  behalf  appearing  in  the  rcord. 
We  may  add  that  we  also  think  that,  if  the 
case  had  been  sent  to  the  Jury,  the  court 
should  have  granted  the  defendant's  first 
prayer,  which  asserted  that  Carroll  was  es- 
topped from  maintaining  this  suit  by  remain- 
ing silent,  as  he  admits  that  be  did,  on  the 
several  occasions,  before  the  signing  of  the 
contract  with  the  savings  bank,  when  Llnd- 
gren told  him  that.  If  the  appellee  accepted 
the  contract  at  the  price  named  by  the  bank, 
there  would  be  no  commission  in  the  transac- 
tion for  either  of  them.  The  doctrine  of  es- 
toppel in  pais  by  silence  is  well  stated  In  16 
Cyc.  p.  681,  as  follows:  "Estoppel  by  silence 
arises  where  a  person  who  by  force  of  cir- 
cumstances is  under  a  duty  to  another  to 
speak  refrains  from  so  doing,  and  thereby 
leads  the  other  to  believe  in  the  existence  of 
a  state  of  facts  In  reliance  upon  which  he 
acts  to  his  prejudice."  The  validity  of  es- 
toppel in  pais,  and  the  fact  that  It  Is  avail- 
able in  law  as  well  as  in  equity  have  been  re- 
peatedly recognized  by  this  court.  Albert  v. 
Freas,  103  Md.  583,  591,  64  Atl.  282;  At- 
lantic Coal  Co.  V.  Md.  Coal  Co..  62  Md.  143 ; 
Park  Association  v.  Shartzer,  83  Md.  10,  34 
Atl.  536;  Roland  Park  Co.  v.  Hull,  92  Md. 
301.  48  Atl.  366.  The  recent  case  of  Carmine 
V.  Bowen,  104  Md.  198,  64  Atl.  932,  presents  a 
forcible  Illustration  of  an  estoppel  by  silence. 
A  controversy  there  existed  between  a  land- 
lord and  bis  tenant  as  to  the  latter's  right 
to  harvest  his  crops  on  the  demised  premises 
after  the  end  of  his  term.  The  landlord,  who 
denied  the  tenant's  right,  happened  to  come 
on  the  premises  when  the  tenant  was  sowing 
seed.  The  tenant  said  to  him,  "I  don't  an- 
ticipate any  trouble  in  the  cutting  of  my 
crop,'.*  and  the  landlord  made  no  reply.  In 
holding  that,  under  those  circumstances,  he 
was  estopped  to  deny  the  tenant's  right  to 
harvest  the  crop,  we  said,  speaking  through 
the  late  Chief  Justice  McSherry:  "Where  a 
man  has  been  silent  when  In  conscience  he 
ought  to  have  spoken,  be  shall  be  debarred 
from  speaking  when  conscience  requires  him 
to  be  silent  *  •  •  Silence  is  a  species  of 
conduct  and  constitutes  an  implied  represen- 
tation of  the  existence  of  the  state  of  facta 
In  question,  and  the  estoppel  Is  accordingly 
a  species  of  estoppel  by  misrepresentation. 
•  •  •  When  the  alienee  is  of  such  a  char- 
acter and  under  such  circumstances  that  It 
would  become  a  fraud  upon  the  other  party 
to  permit  the  party  who  has  kept  silent  to 
deny  what  his  silence  has  induced  the  other 
to  believe  and  act  upon  It  it  will  operate  as 
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an  estoppel."  The  application  of  what  we 
there  said  to  the  facts  of  the  present  case 
requires  us  to  hold  that  Carroll  fatally  estop- 
ped himself  to  assert  his  present  claim  by 
remaining  sUent  when  Undgren  told  him 
that  at  the  price  at  which  the  appellee  could 
get  the  contract  there  would  be  no  commis- 
sion for  either  of  them.  His  silence  permit- 
ted Lindgren  to  go  on  and  conclude  a  con; 
tract  on  behalf  of  the  appellee,  nnder  circum- 
stances when  it  is  not  reasonable  to  suppose 
be  wonid  liave  done  so  bnt  for  that  silence, 
and  Carroll  cannot  now  be  permitted  to  speak 
to  the  prejudice  of  the  appellee  whose  agent 
was  thus  Induced  to  act  on  its  behalf. 

For  the  reasons  mentioned  in  this  opinion, 
the  Judgment  appealed  from  must  be  af- 
firmed. 

Judgment  affirmed,  with  costs. 

(lU  Md.  m) 
ANNE  ARUNDEL  COUNTI  COM'RS  v. 
CARR. 
(Court  of  Appeals  of  Maryland.    June  30, 1900.) 

1.  HionwATS  (§  198*)— BRinoBS  (§  38*)— Reg- 
oi-ATioN  ANn  Use- Injubieb  fboh  Defects 
—Duty  to  Repatr. 

Act  1908.  p.  359,  c.  654,  empowering  the 
county  commissioners  of  Anne  Anindel  county 
to  control  public  roads  and  bridges,  and  au- 
thorir.inff  them  to  levy  taxes  and  furnish  all  ma- 
terial for  their  maintenance,  does  not  relieve  the 
commissioDers  of  liability  for  the  condition  of 
roads  and  bridges,  though  all  the  work  is  re- 
quired to  be  done  nnder  the  supervision  of  an 
engineer. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent.  Dig.  i§  ."MH-WT;  Dec  Dig.  {  198;* 
Bridges,  Dec.  Dig.  {  38.*] 

2.  iBBinoES  (t  46*)— TJSB  fob  Tbavkl  — Ac- 
tions rOB  IWJUBrES— PUEADING. 

A  decln ration  averring  that  defendant  was 
negligent  in  allowing  a  bridge  on  one  of  the 
public  roads  of  the  county  to  be  out  of  repair 
and  unsafe,  and  that  plaintiff  was  injured  by 
reason  thereof,  without  specifying  the  particular 
negligence.  Is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Rridges,  Dec 
Dig.  I  46.*] 

3.  NkOLIGENCE  (J  111*)— ACTIOWB. 

The  declaration  should  always  describe  the 
negligence  complained  of  with  such  a  reasona- 
ble degree  of  certainty  as  will  give  fair  notice 
to  the  defendant  of  the  character  of  the  claim 
80  as  to  enable  him  to  prepare  for  his  defense. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S|  182-184;  Dec  Dig.  {  111.*] 

4.  Appeal  anh   Erbob  (|   928*)  —  Review — 

PBESUMPTTONS— iNSTBUCnONS. 

In  the  absence  of  evidence  in  the  record  to 
support  an  instniction  not  specially  excepted  to, 
it  will  be  presumed  that  there  was  sufficient  ev- 
idence to  support  it. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3751;   Dec  Dig.  !  928.*] 

6k  Tbial  (S  223*)— Injubies  on  Bbidge— In- 

SIBUCnON    lONOBINQ   ISSUE. 

An  instruction  authorizing  the  Jury  to  find 
for  plaintiff  if  defendant's  bridge  was  out  of  re- 
pair, and  plaintiff  was  injured  in  consequence 
thereof,  is  erroneous  for  failure  to  submit  the 
question  of  defendant's  negligence. 

[Ed.  Note.— For  other  case,  see  Trial,  Cent 
Dig.  M  613-«23;   Dec.  Dig.  {  253.*] 


6.  Bbidges  (t  87*)— TTbk  fob  Tbatbi.— Cask 

RBQDIBED  of  PUBLIO  AUTBOBITIEa. 

County  commissioners  are  not  insurers 
against  accidents  on  public  roads  and  bridges, 
and  can  only  he  hela  liable  where  the  unrafe 
condition  is  due  to  their  negligence  as  to  the  du- 
ties imposed  on  them  by  law. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  §{  10.^105 ;  Dec  Dig.  {  37.*] 

7.  Bbidges  (§  46*)- Use  fob  Tbavei/— Aotiosb 
FOB  Injubieb^Evidence. 

Evidence,  in  an  action  for  injuries  received 
by  the  defective  condition  of  a  bridge,  held  to 
show  that  the  bridge  in  question  was  on  one  of 
the  public  roads  of  the  county. 

[Eid.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  {  46.*] 

8.  Neolioenci;  ({  122*)— Aotionb— Bvbdkh  of 
Pboob>— Contbibutobt  Negugence. 

Where  the  plaintiff  has  made  out  a  prima 
facie  case  of  negligence  and  injur}|  resulting, 
without  any  negligence  on  bis  part  directly  con- 
tributing thereto,  the  burden  is  on  the  defendant 
to  show  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  «|  221-234;    Dec  Dig.  S  122.*] 

9.  Tbial  <8  252*)— Ikbtbdctions— Suppoht  nr 
Evidence. 

In  the  absence  of  evidence  of  contributory 
negligence,  it  is  error  to  instruct  that  plaintiff 
cannot  recover  if  he  was  guilty  of  contributory 
negligence.  , 

[Ed.  Note.— Fob  other  cases,  see  Trial,  Cent 
Dig.  §§  596-812;   Dec  Dig.  t  252.*] 

10.  Bridges    (i   46*)— Use   fob   Tbatbx,— In* 
JtTBIES — Contbibutobt  Neolioenci. 

The  mere  fact  that  one  has  frequently  driv- 
en over  a  bridge  will  not  justify  an  inference 
that  he  knew  It  was  dangerous  or  did  not  use 
due  care  in  crossing  it 

[Ed.  Note.— For  other  cases,  see  Bridges,  Dec 
Dig.  I  46.*] 

11.  Nbgligkncb  ({  141*)— AcnoRB— Iwstbuc- 

TIONS. 

An  Instmction  that  the  plaintiff  cannot  re- 
cover if  the  JuiT  find  that  the  accident  could 
have  been  avoided  by  the  exercise  of  due  care, 
without  requiring  them  to  find  that  plaintiff  did 
not  use  due  care,  is  erroneous. 

[Ed.  Note. — For  other  eases,  see  Negligenock 
Cent  Dig.  |{  882-809;  Dec  Dig.  $  141.*! 

Appeal  from  Circuit  Oonrt,  Anne  Arundel 
County;   Jas.  R.  Brashears,  Judge. 

Action  by  Eliza  S.  Carr  against  the  Comi- 
ty Commissioners  of  Anne  Arundel  Oounty. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  PBARCE* 
SCHMUCKER,  BDRKB,  WORTHINGTON, 
and  THOMAS,  JJ. 

James  W.  Owens,  for  appellant  A.  T. 
Brady,  for  appellee. 


THOMAS,  J.  The  appellee  brotight  salt 
against  the  county  commissioners  of  Anne 
Arundel  connty  to  recover  for  injuries  claim- 
ed to  have  been  sustained  by  her  while  driv- 
ing over  a  bridge  on  one  of  tbe  public  roads 
of  said  county,  by  reason  of  the  negligence 
of  the  defendant  In  falling  to  keep  tbe  bridge 
In  proper  repair.  The  court  below  overruled 
the  demurrer  to  tbe  amended  declaration,  and 
the  tBlal  of  the  case  resulted  in  a  verdict 


•Tor  other  cues  see  same  topic  and  section  NUMBUR  In  Deo.  *  Am.  Digs.  1907  to  data.  *  Reporter  Indexes 
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and  Indgment  In  favor  of  tbe  plalntUf  for 
$200,  from  which  jvulgment  the  defendant 
appealed. 

The  declaration,  which  contains  two  counts, 
states,  in  the  first  count,  that  one  of  the 
pnbllc  roads  of  Anne  Arundel  county,  "to 
wit,  a  road  leading  from  the  reservoir  to 
tiUBby*8  Schoolbouse,  near  Chesterfield,  In 
the  Second  district  of  said  county,  was  neg- 
ligently and  carelessly  suffered  by  said  de- 
fendants to  be  out  of  repair  and  unsafe  for 
travel,  and  by  reason  of  negligence  of  said 
county  commlsslonera  tbe  plaintiff  on  or 
about  the  lOth  day  of  June  In  the  year  lOOS, 
while  traveling  over  said  road,  and  that 
while  the  plaintiff  was  exercising  due,  proper 
care  and  caution,  was  greatly  Injured,  by 
reason  of  the  horse  she  was  driving  breaking 
through  a  bridge  on  said  road,  and  she  be- 
ing thrown  from  the  vehicle  In  which  she 
was  driving,  from  which  Injury  the  said 
plaintiff  suffered  great  bodily  pain";  and,  in 
the  second  count,  "that  one  of  the  bridges  on 
the  road  leading  from  the  reservoir  to  Lus- 
by's  Schoolbouse,  near  Chesterfield,  in  the 
Second  district  of  Anne  Arundel  county, 
which  said  bridge  was  then  and  there  a  part 
of  said  public  road,  was  negligently  and 
carelessly  suffered  by  said  defendants  to  be 
out  of  repair  and  in  an  unsafe  condition  for 
travel,  and  by  reason  of  the  negligence  and 
carelessness  of  said  county  commissioners, 
allowing  said  bridge  to  be  out  of  repair  and 
In  an  unsafe  condition  for  travel,  the  said 
plaintiff  on  or  about  the  10th  day  of  June, 
in  the  year  1908,  whilst  traveling  over  said 
road  and  bridge,  and  whilst  using  and  exer- 
cising due  care  and  caution,  was  thrown 
^m  the  vehicle  In  which  she  was  rldlug 
and  was  greatly  Injured,  by  reason  of  the 
horse  breaking  through  said  bridge,  from 
which  injury  the  said  plaintiff  suffered  and 
continues  to  suffer  great  bodily  pain,"  etc. 

The  ground  on  which  the  defendant  de- 
murred to  this  declaration  is  that  under 
Act  1908,  p.  859,  c.  654,  a  local  law  for  Anne 
Arundel  county,  the  defendant  is  not  liable 
for  injuries  caused  by  the  condition  of  the 
public  roads  of  the  county;  and  counsel  for 
the  appellant  relies  entirely  upon  tbe  deci- 
sion of  this  court  in  the  case  of  Baltimore 
Obunty  v.  Wilson,  97  Md.  207,  64  Atl.  71, 
56  Atl.  596.  In  that  case  the  court  was  deal- 
ing with  the  Act  1900,  p.  1080,  c.  085,  and, 
after  setting  out  the  several  provisions  of 
the  act,  said:  "It  Is  apparent  from  this  syn- 
opsis of  the  act  of  1900  that  It  not  only  In- 
troduces Into  the  management  of  the  public 
roads  of  Baltimore  county  many  details  of 
administration  not  found  in  tbe  general  law, 
but  it  deprives  the  county  commissioners  of 
almost  the  entire  charge  and  control  of  the 
roads,  and  imposes  that  duty  upon  a  new 
set  of  officials,  for  whose  appointment  It 
makes  provision.  It  creates  a  board  of  road 
commissioners  for  each  district,  and  requires 
them  to  take  charge  of  all  the  roads  and 
bridges  tn  their  respective  districts'  and  keep 


them  free  from  hindrances  and  obstructions, 
to  adopt  a  system  for  repairing  and  improv- 
ing them,  and  to  cause  the  repairs  and  im- 
provements to  he  made,  and  to  purchase  the 
materials  requisite  for  that  purpose.  The 
road  commissioners  receive  a  fixed  salary, 
and  are  not  made  subject  to  tbe  control  of 
tbe  county  commissioners  in  connection  with 
the  repair  or  Improvement  of  the  roads  or 
the  purchase  of  materials.  On  the  contrary, 
the  act  directs  them  to  report  the  condition 
of  the  roads  and  improvements  made  there- 
on to  the  road  engineer,  an  independent  of&r 
cial  appointed  by  the  Governor,  and  to  make 
monthly  statements  of  their  expenditure  for 
labor  and  material  to  the  same  official,  to  be 
by  him  approved.  If  correct,  and  handed  to 
the  county  commissioners,  who  are  tben  re- 
quired to  order  their  payment  after  they 
have  heen  properly  audited.  The  road  en- 
gineer, and  not  the  county  commissioners,  is 
made  the  adviser  of  the  road  commissioners 
in  the  exercise  of  the  charge  conferred  upon 
them  by  the  act  over  all  the. county  roads 
and  bridges.  •  •  •  Not  only  are  the  p«r- 
sons  directly  charged  with  the  care  of  the 
roads  thus  made  practically  Independent  of 
the  county  commissioners,  but  the  power  of 
the  latter  to  levy  taxes  for  tbe  use  of  the 
roads  Is  now  so  limited  and  restricted  as  in 
effect  to  deprive  them  of  their  former  discre- 
tion as  to  the  application  of  the  funds  rais- 
ed by  those  taxes." 

By  the  first  section  of  the  act  of  1908,  the 
county  commissioners  of  Anne  Arundel  coun- 
ty "are  authorized  and  empowered  to  con- 
trol and  regulate  the  public  roads  and  bridg- 
es" of  the  county  subject  to  the  provisions 
of  the  act  The  second  section  authorizes 
them  to  levy  taxes  for  the  use  of  the  public 
roads,  etc.  The  third  and  fourth  sections 
provide  for  the  appointment  by  them  of  a 
road  engineer,  and  for  his  removal  from  of- 
fice for  Incompetency,  neglect  of  duty,  etc.; 
and  the  fifth  section  provides  that  he  shall 
have  "charge,  control  and  supervision  of  the 
working,  repairing  and  reconstructing  of  the 
public  roads  and  bridges,"  and  "charge  and 
control  of  all  teams,  carts,  wagons,  ma- 
chinery. Implements  and  accessories  which 
may  be  purchased  or  provided  by  the  county 
commissioners  for  the  purposes  of  the  act," 
and  that  he  "shall/employ  such  labor,  teams 
and  Implements  as  may  be  by  bim  and  by 
the  county  commissioners  deemed  necessary 
In  connection  with  the  work  on  public  roads 
and  bridges 'to  be  paid  for  by  tbe  county 
commissioners";  that  "he  shall  not  work  out 
or  expend  upon  the  roads  and  bridges  of  any 
district  of  the  county  a  greater  amount  In 
any  one  fiscal  year  than  the  amount  levied 
in  such  district  by  the  county  commissioners 
as  a  district  road  tax,  nor  shall  be  expend 
In  any  fiscal  year  upon  county  roads  and 
bridges  a  greater  amount  than  is  levied  and 
appropriated  by  tbe  county  commissioners 
therefor  without  first  obtaining  tbe  written 
permission  of  said  commissioners  so  to  do"; 
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that  "he  shall  appear  before  the  county  com- 
missioners at  their  first  meeting  in  each  and 
every  month  and  make  a  full  and  exact 
statement  to  them  of  all  work  done  or  con- 
templated by  him  and  of  all  money  expend- 
ed"; that  "he  shall  not  purchase  or  order 
any  materials  of  any  kind  whatever  without" 
first  making  requisition  therefor  upon  the 
county  commissioners  and  securing  their 
written  approval  of  such  requisition,  and 
the  county  commissioners  may  either  pur- 
chase the  materials  themselves  or  direct 
and  authorize  the  county  road  engineer  to 
do  so";  that  "he  shall  make  annually  In 
writing  a  detailed  report  to  the  county  com- 
missioners of  all  work  done  on  the  public 
roads  and  bridges  for  the  year,  together  With 
the  names  of  all  persons  employed  by  hlni  or 
under  bis  direction  in  performing  such'  work, 
and  the  amount  certified  to  be  due  them," 
etc. 

From  the  above  recital  of  the  provisions  of 
the  act  It  Is  apparent  that  it  does  not  re- 
semble in  any  important  particular  the  act 
of  1900,  relating  to  Baltimore  county,  and 
does  not  possess  any  of  the  essential  features 
upon  which  this  court  based  its  decision  in 
Baltimore  County  v.  Wilson.  The  act  of 
1908  not  only  expressly  provides  that  the 
county  commissioners  shall  have  the  power 
to  "control  and  regulate  the  public  roads  and 
bridges"  of  the  county,  but  authorizes  them 
to  levy  the  necessary  taxes  and  to  provide 
all  teams.  Implements,  and  materials,  etc., 
for  the  use  of  the  roads  and  bridges,  the 
building  and  repairing  of  which  is  to  be 
done  under  the  supervision  of  the  engineer, 
who  is  given  charge  of  the  teams  and  ma- 
chinery furnished  by  the  county  commission- 
ers, but  who  is  forbidden  to  purchase  or 
order  any  materials  of  any  kind  without 
their  approval,  to  whom  he  is  required  to 
make  a  report  every  month  of  the  work  done 
or  contemplated,  and  the  evident  intention 
of  the  Legislature  was  not  to  relieve  the 
county  commissioners  of  all  liability  for  the 
condition  of  the  public  roads  and  bridges, 
but  to  secure  In  their  construction,  repair, 
and  maintenance  the  benefit  of  skilled  knowl- 
edge and  experience. 

In  the  case  of  Connty  Gom'rs  v.  Duvall, 
54  Md.  350,  39  Am.  Rep.  393,  Judge  Brent, 
speaking  for  the  court,  i^aid:  "The  county 
commissioners  are  specially  charged  by  law 
with  the  duty  of  keeping  these  In  good  re- 
pair and  safe  for  the  travel  of  the  publia 
Tyson's  Case,  28  Md.  610;  Walter's  Case, 
35  Md.  394,  and  cases  above  cited.  If  they 
fail  to  do  so,  and  injury  results,  they  are  lia- 
ble in  an  action  at  law,  not  by  virtue  of 
any  liability  at  common  law,  but  because 
they  are  made  so  by  statute.  They  are  not 
permitted  to  excuse  themselves  by  the  fact 
that  the  road  supervisor  is  also  required  by 
law  to  keep  the  public  road  in  repair,  and 
may  be  made  liable  In  a  penalty  or  In 
damages  for  a  failure  to  do  so.  Their  obli- 
gation is  a  paramount  and  pre-existing  one, 


and  cannot  be  discharged  by  the  failure  of 
another  to  do  that  which  they,  the  commis- 
sioners, are  required  by  law  to  do."  This 
statement  of  the  law  was  quoted  with  ap- 
proval in  the  recent  case  of  Adams  v.  Som- 
erset County,  106  Md.  197,  66  AtL  83G. 

But  while  we  cannot  give  oar  assent  to 
the  construction  of  the  act  In  question  con- 
tended by  the  counsel  for  the  appellant,  we 
think  the  declaration  bad  for  a  different 
reason.  The  averments  are,  in  substance, 
that  the  defendant  was  negligent  in  allow- 
ing a  bridge  on  one  of  the  public  roads  of 
the  county  to  be  out  of  repair  and  unsafe 
for  use,  and  that  by  reason  of  such  negli- 
gence, while  passing  over  the  same,  the 
plaintlfTs  horse  broke  through  the  bridge 
and  she  was  thrown  out,  etc.,  and  are  en- 
tirely too  general.  The.narr.  does  not  Bpe- 
cifically  state  the  negligence  complained  of; 
that  is  to  say.  In  what  respect  the  bridge 
was  out  of  repair  or  unsafe.  It  may  liave 
been  out  of  repair  and  unsafe  by  reason  of 
faulty  construction,  broken  or  decayed  tim- 
bers or  planks,  or  other  conditions,  and  the 
defendant  was  entitled  to  know  the  partic- 
ular negligence  for  which  tiie  plaintiff  sought 
to  hold  it  responsible. 

Mr.  Poe  says  (volume  1,  8  562):  "The 
declaration  should  always  describe  •  •  • 
the  tort  for  which  redress  Is  sought,  with 
such  a  reasonable  degree  of  certainty  as 
will  give  fair  notice  to  the  defendant  of 
the  character  of  the  claim  or  demand  made 
against  him,  so  as  to  enable  him  to  prepare 
for  bis  defense."  In  the  case  of  Gent  v. 
Cole,  38  Md.  110,  this  court  said :  "It  is  one 
'of  the  first  principles  of  pleading  that  facts 
should  be  stated  for  the  purpose  of  inform- 
ing the  court,  whose  duty  it  is  to  declare  the 
law  arising  upon  those  facts,  and  to  apprise 
the  opposite  party  of  what  Is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity 
to,  answer  or  traverse;"  and,  referring  to 
the  declaration  In  that  case,  that:  "The 
statements  of  the  tortious  acts  complained 
of,  and  of  the  manner  In  which  they  effect- 
ed the  Injury  to  the  plaintiff,  are  altogether 
too  general  and  indefinite  to  be  good  on  de- 
murrer." And  in  affirming  the  ruling  of  the 
court  below,  sustaining  the  demurrer  to  the 
declaration,  this  court,  in  the  case  of  Jeter 
V.  Schwlnd  Quarry  Co.,  97  Md.  699.  55  Atl. 
3G7,  said  of  the  declaration:  "It  does  not 
specify  in  what  respect  the  place  provided 
for  work  was  unsafe,  or  how  the  want  of 
safety  caused  the  death ;  It  does  not  specify 
what  tools  provided  for  work  were  unsafe. 
In  what  respect  they  were  unsafe,  or  how 
their  unsafe  condition  was  connected  with 
the  accident." 

The  remaining  questions  In  the  case  are 
presented  by  the  exception  to  the  ruling  of 
the  court  on  the  prayers.  At  the  close  of 
the  testimony  the  plaintiff  offered  three 
prayers  and  the  defendsint  four,  and,  to  the 
granting  of  plaintiff's  prayers,  and  the  re- 
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Jectlon  of  defendant's  first,  second,  and  third 
prayers,  the  defendant  excepted. 

PlalntUTs  second  prayer  was  approved  by 
tbe  court  In  the  case  of  Eyler  ▼.  County 
Com'rs,  49  Md.  257,  33  Am.  Rep.  249.  Plain- 
tUTs  third  prayer  relates  to  the  measure  of 
damages,  and  Is  in  ttie  usual  form  where 
there  Is  evidence  tending  to  show  that  the 
Injuries  sustained  were  In  their  nature  per- 
manent. There  is  no  such  evidence  in  the 
record,  but  as  the  prayer  was  not  specially 
excepted  to  in  tbe  court  below,  we  must  as- 
sume that  there  was  sufficient  evidence  to 
support  it 

By  plaintifTs  first  prayer  tbe  Jury  were 
instructed  as  follows:  "If  the  Jury  find 
from  the  evidence  in  the  case  that  tbe  bridge 
on  the  public  road  of  Anne  Arundel  coun- 
ty '(It  they  find  that  the  bridge  is  a  part  of 
the  public  road),  mentioned  in  the  declara- 
tion, was  In  bad  condition,  and  not  mended 
and  repaired,  and  that  in  consequence  of 
such  condition  of  the  bridge  the  horse  that 
the  plalntltr  was  driving  broke  through  the 
bridge  while  the  plaintiff  was  traveling  over 
the  same  on  or  about  the  10th  of  June,  1908, 
and  tn  consequence  of  the  horse  breaking 
through  said  bridge  that  tbe  plaintiCT  was 
thrown  out  of  the  roadcart  In  which  she 
was  riding  and  was  injured,  then  their  ver- 
dict must  be  for  the  plaintiff,  provided  they 
shall  further  find  from  the  evidence  that 
the  plaintiff  was  using  due  care  and  caution 
at  the  time."  That  instruction  amounted 
to  this:  that  if  tbe  bridge  was  a  part  of  one 
of  the  public  roads  of  the  county,  and  was 
out  of  repair,  and  the  plaintiff,  while  using 
due  care,  was  Injured  in  consequence  of  its 
being  out  of  repair,  tbe  defendant  was  lia- 
ble, and  was  clearly  erroneous,  because  of 
its  failure  to  submit  to  the  Jury  the  ques- 
tion of  defendant's  negligence. 

County  commissioners,  except  where  their 
duties  and  respotislbiUtles  are  modified  by 
local  laws,  are  required  to  keep  the  public 
roads  and  bridges  in  their  county  In  good 
repair  and  safe  for  the  travel  of  the  pub- 
lic, and  are  liable  for  injuries  resulting 
from  their  failure  to'  do  so.  But  we  know 
of  no  case  in  this  state  that  goes  to  the 
extent  of  holding  that  their  liability  Is  that 
of  Insurers  against  accidents  occurring  on 
the  public  roads  and  bridges,  and  they  can 
only  be  held  liable  where  the  unsafe  condi- 
tion of  the  road  or  bridge  which  caused  the 
accident  is  due  to  their  negligence  in  respect 
to  the  duties  Imposed  upon  them  by  law. 
Adams  v.  S?omerset  County,  supra. 

The  defendant  by  Its  first  prayer  asked 
the  court  to  Instruct  the  Jury  that  there  was 
no  evidence  in  the  case  legally  sufHcient  to 
entitle  the  plaintiff  to  recover,  and  the  de- 
fendant claims  that  the  plaintiff  failed  to 
prove  that  the  bridge  in  question  was  on 
one  of  the  public  roads  of  Anne  Arundel 
county.  This  contention  is  fully  answered 
by  the  testimony  of  Mr.  William  K.  Bos- 
well,  who  stated  that  he  was  one  of  the 


road  commissioners  of  Anne  Arundel  coun- 
ty, and,  as  such  road  commissioner,  had 
charge  of  the  roads  and  bridges  tn  his  dis- 
trict, including  the  road  on  which  tbe  bridge 
in  question  was  located,  and  that  he  rode 
over  and  examined  the  roads  and  bridges, 
in  his  district  about  once  a  month,  including 
the  road  and  bridge  mentioned  in  this  case, 
and  saw  that  the  same  were  kept  in  proper 
repair.  It  is  not  necessary,  in  this  connec- 
tion, to  refer  to  the  other  evidence  In  the 
case,  as  it  is  not  claimed  that  the  evidence 
was  in  other  respects  legally  insufficient,  and 
we  think  the  prayer  was  properly  rejected. 

Nor  do  we  find  any  error  in  the  rejection 
of  defendant's  second  and  third  prayers. 
There  was  no  evidence  in  tbe  case  tending 
to  show  that  the  plaintiff  had  been  guilty 
of  contributory  negligence.  Plaintiff  stated 
that  she  had  no  reason  to  suspect  that  tbe 
bridge  was  dangerous,  and  was  not  antici- 
pating an  accident.  There  is  not  a  sugges- 
tion in  the  evidence  in  the  record  that  by 
the  exercise  of  ordinary  care  she  could  have 
discovered  the  defect  in  the  bridge,  which  all 
the  evidence  tends  to  show  was  a  latent 
defect,  or  that  she  was  not  using  due  care 
while  driving  over  it  Witness  James  Cus- 
ak,  who  was  at  the  bridge  immediately  after 
tbe  accident,  stated  that  he  examined  the 
plank  where  the  horse  broke  through,  "and 
found  that  it  was  broken  on  the  edge  where 
the  two  planks  came  together.  That  the  ap- 
pearance of  the  plank  on  the  exposed  side 
did  not  seem  dangerous,  but  on  looking  un- 
derneath he  found  that  it  was  considerably 
decayed."  Witness  Morgan  said  that  he  had 
seen  the  bridge  before  the  accident,  and  it 
did  not  seem  to  need  any  great  repairs,  and 
that  after  the  accident  "he  saw  the  plank 
that  Mrs.  Carr's  horse  broke  through,  and, 
while  it  appeared  all  right  on  the  top.  It 
showed  evidence  of  decay  on  the  other  side." 
And  Mr.  Boswell,  the  road  commissioner, 
testified,  in  substance,  that  he  had  ridden 
over  the  bridge  within  a  month  before  the 
accident,  and  examined  it  and  did  not  dis- 
cover that  it  was  out  of  repair  or  unsafe. 
To  have  instructed  the  jury  under  such  cir- 
cumstances that  If  they  found  that  the  plain- 
tiff did  not  use  due  care,  or  that  the  acci- 
dent could  have  been  avoided  by  thp  exer- 
cise of  due  care,  she  was  not  entitled  to  re- 
cover, would  have  amounted  to  saying  to 
the  Jury  that  there  was  evidence  in  the  case 
from  which  they  could  find  contributory 
negligence  on  the  part  of  the  plaintiff,  when 
in  fact  there  was  no  such  evidence. 

Where  tbe  plaintiff  makes  out  a  prima 
facie  case  of  negligence  on  the  part  of  tbe 
defendant,  and  injury  resulting  from  such 
negligence,  without  any  negligence  on  her 
part  directly  contributing  thereto,  the  bur- 
den is  on  the  defendant  to  show  contribu- 
tory negligence,  and,  in  the  absence  of  any 
evidence  tending  to  show  it,  it  would  be  er- 
ror to  grant  instructions  to  the  effect  that 
if  the  Jury  find  that  the  plaintiff  was  guilty 
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of  Gontrlbntory  negligence  she  canngt  recov- 
er. B.  &  O.  lU  R.  r.  State,  Use  of  Hauer,  60 
McL  449;  Tucker  y.  Johnson,  89  Md.  471, 
43  AtL  778,  44  AU.  1004,  46  L.  B.  A.  181; 
Bait  &  Ohio  R.  Co.  T.  Stumpf,  97  Md.  91, 
54  Atl.  978;  United  Ry&  Co.  t.  Biedler,  98 
Md.  565,  56  Atl.  813;  Consol.  Gas  Co.  t. 
Getty,  96  Md.  083,  64  AU.  600,  94  Am.  St 
Rep.  603. 

But  these  prayers  are  defective  for  anoth- 
er reason.  Because  the  plaintiff  was  "well 
acquainted  with  the  bridge,"  in  the  sense 
that  she  had  frequently  driven  over  It,  it 
would  not  follow  that  she  knew  it  was  dan- 
gerous or  did  not  use  due  care  in  crossing 
it  Nor  would  it  have  been  proper  to  in- 
struct the  Jury  that  if  they  found  that  the 
accident  could  have  been  avoided  by  the 
exercise  of  due  care  plalntlfT  was  not  enti- 
tled to  recover,  without  requiring  them  to 
farther  find  that  she  did  not  use  due  care. 

It  follows  from  what  we  have  said  that 
because  of  the  errors  in  overruling  the  de- 
murrer to  the  declnratlon,  and  in  granting 
plaintifTa  first  prayer,  the  Judgment  below 
must  be  reversed,  and  the  case,  most  be  re- 
manded for  a  new  trial. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


cut  Md.  887) 

KOOGt/B  et  al.  v.  CLINB  et  al. 
(Coart  of  Appeals  of  Maryland.    June  80, 1909.) 

1.  Evidence  (|  4."50*)— Pakol  Evioercb— Ex- 

PLAINING  WBITTEN   INSTBUHENT. 

In  a  luit  by  administrators  against  dece- 
dent's heirs  to  sell  land  which  had  been  conveyed 
to  the  heirs  by  decedent  by  a  deed  reciting  a 
consideration  and  the  receipt  of  payment  thereof, 
to  pay  the  consideration  named  in  the  deed 
which  bad  not  been  paid,  parol  evidence  was  ad- 
missible that  when  decedent  inserted  in  the  deed 
the  consideration  and  the  recital  of  its  luiyment, 
when  it  bad  in  fact  Dot  been  paid,  be  intended 
thereby  to  evidence  the  understanding  of  him- 
self and  the  grantees  that  it  was  not  intended  to 
be  paid,  tbe  effect  of  tbe  evidence  not  being  to 
contradict  the  terms  of  the  deed,  but  to  eziMain 
what  would  otherwisie,  on  proof  that  the  consid- 
eration had  not  been  paid,  be  a  contradiction  in 
its  terms. 

[Ed.    Note.— For   other   cases,  see    Evidence, 
Cent  EHg.  i  20C8;  Dec  Dig.  {  450.*] 

2.  Witnesses  (J  206*)— Pbivileged  Couxu- 

KICATIONS— AtTOBNET   AND   CLIENT. 

Evidence  of  an  attorney,  as  to  declarations 
of  a  client  made  to  him  while  he  was  drawing  a 
deed  for  the  client  as  grantor  in  the  presence  of 
a  grantee.  Is  admissible  in  a  suit  by  the  ctaa- 
tors  administrators  to  obtain  payment  of  the 
stated  consideration  from  the  grantees. 

(Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  764;  Dec.  Dig.  i  206.*] 

8.  Witnesses  (|  268*)— Cbobs-Examination. 
Where  a  witness  on  direct  examination  tes- 
tified as  to  a  conversation  between  him  and  an- 
other person,  the  opposite  party  could  on  his 
cross-examination  elicit  the  whole  conversation. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent  Pig.  (  933 ;   Dec.  Dig.  |  268.«] 


4.  Wiinnesses  (i  130*)— STAiraixiras  or  Decs- 
DENT— Competency. 

In  an  action  by  administratom  to  compel 

Payment  of  the  consideration  stated  in  a  deed 
rom  decedent  to  bis  heirs,  defendants  could  not 
testify  to  statements  made  by  decedent  in  rela- 
tion thereto  unless  called  and  examined  by 
plaintiff  in  regard  thereto  under  Code  Pali.  Gen. 
Laws  1904,  art  35,  {  8. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  582;  Dec  Dig.  {  139.»] 

Appeal  from  Circuit  Conrt,  Fredrick 
County,  in  Equity ;   John  O.  Motter,  Judge. 

Bill  by  Isaiah  Cllne  and  another,  admin- 
istrators of  Jacob  Shank,  against  Emma  A. 
C.  Koogle  and  others.  Decree  for  plaintiffs, 
and  defendants  appeal.  Reversed,  aod  bill 
dismissed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE. 
PEARCB,  SCHMUCKEB,  BURKE,  THOM- 
AS, and  HENRY,  JJ. 

Emory  L.  Coblentz  and  Hammond  Umer, 
for  appellants.  Charles  P.  Levy  and  J.  Clar- 
ence Lane,  for  appellees. 

THOMAS,  J.  The  questions  presented  by 
this  appeal  can  best  be  understood  by  refer- 
ence to  the  bill  of  complaint  and  answer  in 
the  case.  The  bill,  which  was  filed  by  two  of 
the  administrators  of  Jacob  Shank,  deceased, 
alleges:  That  Jacoib  Shank,  of  Frederick 
county,  died  intestate  on  or  about  tbe  27tli 
of  July,  1906,  and  that  Isaiah  Cline  and  J. 
Clarence  Lane,  with  Otho  J.  Shank,  one  of 
the  defendants,  were  duly  appointed  admin- 
istrators of  the  personal  estate  of  the  deceas- 
ed. That  in  ills  lifetime  the  said  Jacob  Shank 
granted  and  conveyed  by  deed,  dated  May 
4,  1905,  a  certified  copy  of  which  was  filed 
with  the  bill,  3  pieces  or  parcels  of  land,  to 
wit,  a  farm  of  about  157%  acres,  a  mountain 
lot  of  68  acres,  and  a  small  strip  of  land,  in- 
tended as  an  outlet  to  the  farm,  of  about  one- 
fifth  of  an  acre  of  land,  all  located  in  Freder- 
ick county,  to  five  of  hla  children,  viz.,  Otho 
J.  Shank,  Lauretta  A.  S.  Flock,  Susan  E. 
Haupt,  Emma  A.  C.  Koogle,  and  Fannie  C  M. 
Keller  "for  and  In  consideration  of  the  sum 
of  $8,000,"  subject  to  an  estate  for  life  in  the 
grantor.  That  since  the  execution  of  said 
deed  the  said  Lauretta  A.  S.  Flook  died  Intes- 
tate, leaving  a  husband  and  the  following 
children:  Emory  .Oscar  Flook,  Mamie  C. 
Flook,  Bessie  Flook,  John  J.  Flook,  Martin  L. 
Flook,  Jr.,  and  Otho  F.  Flook— all  of  whom 
resided  In  Frederick  county  and  were  adults, 
except  Martin  L.  Flook,  Jr.,  and  Otho  F. 
Flook.  That  Otho  J.  Shank  l>eing  one  of  the 
grantees  in  said  deed,  and  therefore  "a  nec- 
essary party  defendant  in  his  own  right  in 
any  proceeding  to  enforce  a  vendor's  Hen 
against  said  lands,  leave  of  court  was  obtain- 
ed to  make  him  also  defendant  In  his  capac- 
ity as  administrator,  so  that  be  might  not 
occupy  the  anomalous  position  of  appearing  on 
both  sides  of  tbe  do<^et,  and  thereby  of  su- 
ing himself."    That,  although  the  said  deed 


•For  other  eases  see  same  topio  and  section  NUUBBR  in  Deo.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indezti 
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redtea  that  tbe  consideration  of  $8,000  baa 
been  paid,  "yet.  In  fact  and  tmth,  the  same 
lias  not  been  paid,  but  the  wbole  sum  of  $8,- 
000,  wltb  Interest  thereon  from  the  date  of 
the  deed,  rraoatns  due  the  estate  of  tbe  de- 
ceased,"  which  debt  It  is  tbe  duty  of  the 
plaintiffs  to  collect  for  tbe  benefit  of  his  es- 
tate. That  the  plaintiffs  are  entitled  to  the 
benefit  of  an  equitable  lien  on  the  lands  con- 
veyed by  the  deed  for  the  unpaid  purchase 
money,  to  wit,  the  sum  of  $8,000,  wltb  Inters 
est  thereon  from  tbe  date  of  the  deed.  That 
the  title  to  tbe  lands  is  still  in  tbe  grantees 
and  thdr  heirs  at  law,  except  that  the  snr- 
Tiving  grantees,  together  with  tbe  heirs  at 
law  of  Lauretta  A.  S.  Flook,  deceased,  as 
tenants  in  common,  and  disregarding  tbe 
rlgbib  of  the  plaintiffs,  filed  a  bill  of  com- 
plal  I:  for  a  decree  for  the  sale  of  said  land 
for  tbe  purpose  of  partition  among  them- 
selves, and  obtained  a  decree  therefor.  That 
besides  tbe  grantees  In  said  deed,  tbe  de- 
ceased left  one  other  child,  Manzella  Cline, 
wife  of  Isaiah  Cline,  one  of  the  administra- 
tors and  plaintiffs  in  this  case,  and  two 
grandchildren,  viz.,  Alvey  J.  Horine  and  Min- 
nie F.  Brlnbam,  wife  of  Robert  E.  h.  Brin- 
ham.  All  tbe  surviving  grantees  in  the  deed, 
with  their  wives  and  husbands,  tbe  heirs  at 
law  of  the  deceased  grantee,  and  Otbo  J. 
Shank,  administrator,  etc.,  were  made  de- 
fendants, and  tbe  prayer  of  the  biU  was  for 
a  decree  to  sell  the  property  for  tbe  puniose 
■of  paying  the  $8,000  and  Interest  and  costs. 
Tbe  deed  referred  to  conveyed  the  property 
to  the  grantees  in  fee,  reserving  a  life  estate 
for  the  grantor,  and  is,  in  part,  as  follows: 
"This  deed,  made  this  4th  day  of  May,  in 
the  year  nineteen  hundred  and'  five,  by  me, 
Jacob  Shank,  of  Frederick  county,  in  the 
state  of  Maryland,  wltnessetb :  That  for  and 
In  consideration  of  the  sum  of  eight  thou- 
sand dollars  ($8,000.00)  to  me  cash  In  band 
paid  by  Otbo  3.  Shank,  Lauretta  A.  S.  Flook, 
wife  of  Martin  L.  Flook,  Susan  F.  Haupt, 
wife  of  Josiab  Haupt,  Emma  A.  Koogle,  wife 
of  Lloyd  M.  Koogle,  and  Fannie  O.  M.  Keller, 
wife  of  Edgar  B.  Keller,  all  of  Frederick 
county,  Maryland,  at  and  before  the  delivery 
of  these  presents,  the  receipt  of  which  is 
hereby  acknowledged,  I,  the  said  Jacob 
Shank,  do  hereby  grant  and  convey  unto  tbe 
said  Otho  J.  Shank,  Lauretta  A.  S.  Flook, 
Susan  F.  Haupt,  Emma  A.  Koogle  and  Fan- 
nie O.  M.  Keller,  subject  to  the  reservation  of 
a  life  estate  hereinafter  set  forth,  all  tbe 
following  described  pieces  or  parcels  of  land, 
situated  in  Frederick  county,  in  tbe  state  of 
Maryland,  being,"  etc  Tbe  two  infant  de- 
fendants answered  by  guardian  ad  litem. 
Josiah  Haupt,  husband  of  one  of  tbe  gran- 
tees, answered,  neither  admitting  nor  deny- 
ing, eta  A  decree  pro  confesso  was  passed 
against  Otho  J.  Shank  and  wife  and  Otbo  J. 
Shank,  administrator,  etc.,  and  tbe  remaining 
defendants  in  their  answer,  after  admitting 
the  death  of  Jacob  Shank,  the  appointment 
•f  the  administrators,  tbe  execution  of  the 
73A.-43 


deed,  etc.,  further  say  that  they  "admit  that 
tbe  deed  in  question  recites  tbe  payment  of 
a  consideration  of  $8,000,  as  therein  mention- 
ed, but  they  deny  that  said  recital  of  consid- 
eration represents  any  contractual  or  other 
liability  for  tbe  payment  of  spcb  sum  of  mon- 
ney,  or  any  part  thereof,  by  the  said  gran- 
tees to  the  said  grantor,  and,  while  they  ad- 
mit that  tbe  amount  so  recited  in  said  deed 
was  not  paid,  yet  they  ^enj  that  said  re- 
cited consideration  was :  or  Is  a  debt  due  the 
said  Jacob  -Shank  or  the  estate  of  said  de- 
cedent, and  they  aver  that  no  contract,  agree- 
ment, or  understanding  was  ever  entered  in- 
to by  the  said  grantees  with  the  said  grantor 
for  tbe  payment  by  tbe  former  to  tbe  latter 
of  tbe  said  sum  of  $8,000,  or  any  part  there- 
of, and  they  further  aver  that  said  sum  of 
money  was  not  at  any  time  by  any  of  the 
parties  to  said  deed  agreed,  proposed,  or  in- 
tended to  be  paid  or  collected";  that  they 
deny  that  the  plaintiffs  are  entitled  to  the 
benefit  of  an  equitable  lien  on  tbe  lands  con- 
veyed by  said  deed  for  the  unpaid  purchase 
money  named  therein;  that  by  an  order  of 
snld  court,  passed  after  the  filing  of  the  bill 
In  this  case,  the  trustees  appointed  in  the 
case  instituted  for  the  sale  of  said  property 
for  the  purpose  of  partition  were  authorized 
to  proceed  with  the  sale  and  to  bold  tbe  pro- 
ceeds ot  sale  to  abide  tbe  determination  of 
this  case ;  and  that.  In  answer  to  tbe  eleventh 
paragraph  of  the  bill,  cney  admit  that,  "be- 
sides the  children  named  as  grantees  in  tbe 
deed  in  question,  tlie  said  Jacob  Shank  had 
one  other  child  and  the  two  grandchildren 
mentioned  in  said  paragraph,  but  they  deny 
that  they  or  any  of  tbe  plaintiffs  are  entitled 
to  the  oiforcement  of  an  equitable  or  other 
lien  against  the  real  estate  conveyed  by  said 
deed,  and  they  deny  that  any  such  equitable 
or  other  lien  exists,. or  that  any  purchase 
money  or  interest  thereon  is  dne  and  owing 
from  these  respondents  or  any  of  them  for 
or  on  account  of  said  real  estate." 

A  great  deal  of  testimony  was  taken  in 
support  of  tbe  respective  contentions  of  the 
plaintiffs  and  defendants,  nearly  all  of  which 
was  excepted  to.  and  a  large  part  of  which 
has  little  or  no  bearing  on  the  issues  involv- 
ed. That  part  of  the  evidence  to  which,  as 
we  shall  show  later  on,  there  is  no  serious 
objection  clearly  shows  that,  when  tbe  deed 
in  question  was  executed  and  delivered.  It 
was  not  Intended  to  create  any  obligation 
whatever  on  the  part  of  the  grantees  to  the 
grantor,  but,  on  the  contrary,  it  was  distinct- 
ly understood  by  the  grantor  and  grantees 
tliat  it  was  intended  to  evidence  a  gift  from 
the  father  to  bis  children  therein  mentioned. 
Emory  li.  Coblentz,  Esq.,  who  prepared  tbe 
deed,  testifled,  in  substance:  That  the  de- 
ceased grantor,  Jacob  Shank,  came  to  see  him 
at  his  office  in  Frederick  on  the  4th  of  May, 
1905,  and  told  bim  that  be  wanted  to  give 
the  property  mentioned  in  the  deed  to  his 
five  children,  the  grantees  named  therein,  and 
to  convey  It  to  ttaem  by  deed,  reserving  a  life 
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estate  for  himself,  and  asked  If  It  could  be 
done.  That  he  stated  that  he  had  already 
given  to  his  danghter,  Mrs.  Cllne,  about  an 
equal  amount  in  a  property  he  had  conveyed 
to  her,  and  that  he  had  already  given  or 
would  provide  for  his  granddaughter,  and 
that,  by  giving  the  property  mentioned  In 
the  deed  to  the  Ave  children  named  therein, 
be  would  not  "quite  equalize  them  with  Mrs. 
Cllne."  That  the  reason  he  desired  to  make 
the  deed,  in  lien  of  a  similar  disposition  of 
the  property  by  a  will  previously  executed  by 
him,  was  that  his  brother  Peter  Shank's 
"will  had  been  caveated,  and  he  did  not  want 
anything  of  the  kind  to  occur  relative  to  his 
estate,  and  that  he  would  make  a  deed  for 
the  property  and  put  It  upon  record  so  the 
whole  world  could  see  Just  what  he  bad 
done."  That  witness  wMit  Into  his  front  of- 
fice to  prepare  the  deed,  and  when  he  came 
to  state  the  consideration,  and  "was  about  to 
Insert  a  consideration  of  $5  and  other  valu- 
able considerations,"  he  asked  the  deceased 
if  there  was  any  particular  consideration  he 
desired  stated  In  the  deed,  and  he  said  he 
wanted  It  stated  as  $8,000;  that  be  wanted 
to  give  the  grantees  the  property,  but  wanted 
the  $8,000  stated  as  the  consideration  so  as 
to  show  the  amount  of  the  gift,  but  that  It 
was  Intended  as  a  gift,  and  was  not  to  be 
paid,  and,  to  carry  out  that  Intention,  the  con- 
sideration whs  stated  to  be'  $8,000,  and  the 
acknowledgment  of  Its  payment  was  written 
in  the  deed.  That,  after  the  deed  was  pre- 
pared and  executed  by  the  deceased,  he  told 
witness  that  be  wanted  Otho  3.  Shank,  his 
only  son,  to  have  the  property  after  his 
death,  provided  he  would  then  pay  his  four 
sisters  named  In  the  deed  each  $2,000,  but 
that  Otho  was  not  willing  to  pay  that  much, 
but  that  he,  however,  wanted  witness  to  pre- 
pare a  paper  for  his  four  daughters  mention- 
ed in  the  deed  to  sign,  agreeing  to  sell  their 
Interests  to  Otho  J.  Shank  upon  his  paying 
$2,000  to  each  of  them,  and  that  he,  the  de- 
ceased, would  hold  the  paper,  and  asked  the 
witness  to  take  the  paper  out  to  Middletown 
the  following  Saturday  afternoon,  at  which 
time  he  would  have  them  call  at  witness' 
place  and  sign  It.  That  he  also  asked  wit- 
ness to  take  with  him  the  deed,  and  read  it 
over  to  them.  That  on  the  following  Satur- 
day all  of  the  grantees  in  the  deed  came  to 
witness'  home  In  Middletown,  when,  as  re- 
quested by  the  grantor,  he  read  the  deed  and 
paper  over  to  them,  and  the  daughters  signed 
the  paper  which  be  then  gave  to  Edgar  B. 
Keller  to  be  delivered  to  Mr.  Jacob  Shank. 
That  Edgar  Keller  then  paid  him  the  cost  of 
preparing  and  recording  the  deed,  and  the 
witness,  at  the  request  of  the  grantor,  had 
it  recorded  the  following  Monday.  That, 
when  the  deceased  came  to  his  office  In  Fred- 
erick to  have  the  deed  prepared,  he  was  ac- 
companied by  his  son,  Otho  J.  Shank,  and 
that  all  of  the  conversations  had  with  and 
statements  made  by  ttae  deceased  were  made 
in  the  presence  of  Otho  J.  Shank,  with  the 


exception  of  that  part  which  occurred  Jnst 
after  the  witness  had  commenced  to  write 
the  deed,  and,  when  he  asked  the  deceased 
if  he  wanted  any  particular  consideration 
named  in  the  deed,  he  said  $8,000.  That, 
when  he  went  into  his  front  office  to  prepare 
the  deed  he  left  the  deceased  and  Otho  3. 
Shank  sitting  in  Ills  private  office,  and  that 
he  is  not  certain  that  Otho  J.  Shank  was  still 
there  when  he  went  back  to  his  private  of- 
fice to  ask  the  deceased  if  be  wanted  any 
particular  consideration  named  in  the  deed, 
but  that  all  other  statements  made  by  the 
deceased,  viz.,  that  he  wanted  to  deed  the 
property  to  the  five  grantees  as  a  gift  to 
them,  subject  to  his  life  estate,  his  reasons 
for  doing  so,  that  he  wanted  Otho  J.  Shank 
to  have  the  property-  after  his  death,  provid- 
ed he  paid  $2,000  to  each  of  his  sisters  nam- 
ed In  the  deed,  and  that  he  wanted  the  wit- 
ness to  prepare  a  paper  to  be  signed  by  his 
four  sisters,  were  made  in  the  presence  of 
Otho  J.  Shank.  The  testimony  of  Otho  J. 
Shank  on  cross-examination,  when  recalled 
by  plaintiffs  and  examined  as  to  a  conversa- 
tion had  with  the  deceased  when  they  were 
on  their  way  to  the  office  of  Mr.  Coblentz 
to  have  the  deed  prepared,  corroborates  the 
testimony  of  Mr.  Coblentz  to  the  effect  that 
the  intention  of  the  grantor  was  that  the 
consideration  named  in  the  deed  was  not  to 
be  paid  by  the  grantees,  and  that  the  deed 
was  to  operate  as  a  gift  by  him  to  the  gran- 
tees of  the  property  or  consideration  named 
therein. 

The  learned  court  below,  in  a  very  care- 
fully prepared  opinion,  after  stating  that 
"the  plaintiffs  rely  on  the  recital  of  the  con- 
sideration of  $8,000  In  the  deed,  and  that  it 
was  never  paid.  There  Is  no  doubt  It  was 
never  paid,  and  personally  I  haven't  a  par- 
ticle of  doubt  it  was  never  intended  to  be 
paid ;  that  it  was  entirely  foreign  to  old  Mr. 
Shank's  Intention  that  any  of  these  grantees 
should  pay  a  single  penny  of  this  money,  but 
the  difficulty  arises  when  It  is  attempted  to 
prove  it,"  reluctantly  reach  the  conclusion 
that  under  the  decisions  in  McElderry  v. 
Shipley,  2  Md.  25,  56  Am.  Dec.  703,  Thompson 
V.  Corrie,  57  Md.  197,  Christopher  v.  Christ- 
opher, 64  Md.  587,  3  Atl.  296,  and  M'Crea  ▼. 
Purmont  et  al.,  16  Wend.  (N.  Y.)  460,  30  Am. 
Dec.  103,  the  evidence  we  have  referred  to 
was  not  admissible  for  the  purpose  of  show- 
ing that  the  understanding  of  the  grantor 
and  grantees  in  the  deed  was  that  the  con- 
sideration of  $8,000  mentioned  therein  was 
not  to  be  paid.  In  other  words,  the  conclu- 
sion reached  by  the  learned  court  below,  and 
the  proposition  of  the  plaintiffs  is,  that  even 
where  It  is  conclusively  shown  that  a  father, 
with  the  avowed  intention  of  giving  cer- 
tain property  to  his  children,  executed  a  deed 
to  them.  In  which,  for  the  purpose  of  show- 
ing the  amount  of  the  gift,  be  inserted  a  con- 
sideration with  an  acknowledgment  of  Its 
payment,  and  that  they  accepted  the  deed 
as  a  gift  without  any  Intention  of  thereby  In- 
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currlng  an  obligation  to  hliu,  they  are  bonnti, 
on  demand  by  bis  administrators,  and  proof 
that  It  was  not  paid,  to  pay  the  amount  so 
named  In  the  deed  as  the  consideration.  If 
this  were  so,  it  would  Indeed  be  a  reflection 
npon  the  administration  of  Justice;  and,  un- 
less we  are  constrained  by  some  settled  rule 
of  law  or  positive  decision  in  this  state,  we 
cannot  yield  our  approval  to  such  a  proposi- 
tion. In  the  case  of  McBlderry  v.  Shipley 
'  the  plaintiff  attempted  to  show  that  a  mort- 
gage from  Shipley  to  Lister,  which  professed 
to  secure  a  debt  of  $1,200  from  the  former 
to  the  latter,  was  by  an  agreement  entered 
Into  at  the  time  Intended  to  secure  a  debt  due 
from  the  former  to  the  plalntlCt,  and  It  was 
In  reference  to  the  evidence  offered  for  that 
purpose  that  the  court  said  that  the  law  was 
"well  settled  In  Maryland  that  parol  evidence 
Is  Inadmissible  In  a  case  like  the  present  to 
contradict,  add  to,  or  vary  the  terms  of  a 
written  InFtrument."  In  the  case  of  Thomp- 
son V.  Corrie  plaintiff  alleged  In  her  bill  that 
the  defendants  had  proposed  to  her  to  enter 
Into  an  agreement  that  the  plaintiff  would 
suffer  the  defendants,  her  daughter  and  her 
husband,  to  reside  In  her  house  for  such  time 
as  would  be  mutually  agreeable  without  pay- 
ing any  money  rent,  and  that  In  consideration 
therefor  the  plaintiff  would  board  and  lodge 
with  them,  the  defendants  In  the  meanwhile 
paying  all  the  taxes  and  expenses  on  the 
property ;  that  shortly  afterwards  the  defend- 
ants requested  her  to  sign  a  paper  In  the 
presence  of  a  witness  which  they  represented 
contained  the  agreement  proposed,  and  which 
they  desired  to  have  In  writing;  that  she 
signed  It  without  reading  It  or  having  It  read 
to  her,  and  that  some  time  thereafter  she 
discovered  that  the  paper  she  had  signed 
was  an  absolute  deed  for  the  property  to  her 
daughter ;  that,  "though  the  deed  on  Its  face 
sets  forth  a  money  consideration  of  $1,000, 
the  same  Is  false  and  fraudulent,  and  that 
she  did  not  In  fact  receive  any  consideration 
of  any  fcind  therefor."  The  prayers  of  the 
bin  were  that  the  deed  be  declared  void,  that 
the  appellees  be  decreed  to  reeonvey  the  prop- 
erty to  her,  and  to  account  for  the  use  and 
occupation.  The  answer  of  the  appellees  de- 
nied the  fraud  charged,  alleging  that  the  ap- 
pellant executed  the  deed  with  full  knowl- 
edge of  Its  contents,  etc.,  and  that  the  only 
consideration  for  the  deed  was  that  the  ap- 
pellant should  have  a  home  with  the  appel- 
lees on  the  property  which  they  were  willing 
to  furnish.  The  court  held  that  the  appel- 
lant had  failed  to  establish  the  fraud  alleg- 
ed, and  that  It  followed  that  there  was  no 
ground  upon  which  to  set  aside  the  deed,  and 
said  "but  the  same  must  stand,  and  the  rights 
of  the  parties  must  be  determined 'according 
to  Its  terms.  In  the  absence  of  fraud  or  mis- 
take, the  parties  are  bound  by  the  terms  of 
the  writing  Into  which  they  have  voluntarily 
entered.  McBlderry  v.  Shipley,  2  Md.  35,  56 
Am.  Dec.  703.  The  question  then  arises 
whether  the  appellant  Is  entitled  to  any  equi- 


table relief.  The  detid  Upon  Its  face  piir- 
ports  to  have  been  made  for  the  consideration 
of  $1,000.  Nothing  is  better  settled  than 
that  it  is  not  competent  for  the  parties  to 
prove  another  consideration  different  in  kind 
from  that  stated  in  the  paper.  Watkins  v. 
Stockett's  Adm'r,  6  Har.  &  J.  435 ;  Wesley  v. 
Thomas,  6  Har.  &  J.  24,  28;  Cole  v.  Albers, 
1  Oil],  423.  It  follows  that  the  testimony 
for  that  purpose  offered  by  the  appellees  and 
which  has  been  excepted  to  by  the  appellant 
must  be  rejected.  The  authorities  clearly 
establish  the  proposition  that,  although  the 
recital  In  the  deed  states  that  the  money 
c-onslderatlon  therein  named  has  been  paid, 
It  Is  competent  to  show  by  parol  proof  that 
the  same  has  not  been  paid.  Woollen  v. 
Hillen,  9  Gill,  185,  52  Am.  Dec.  090;  Bratt  ▼. 
Bratt,  2]  Md.  578.  In  this  case  the  evidence 
clearly  shows  that  no  part  of  the  considera- 
tion named  in  the  deed  has  been  paid  to  the 
appellant.  She  is  therefore  entitled  to  re- 
cover the  same  with  Interest  thereon,  and  to 
a  vendor's  lien  upon  the  property  for  the 
same,  and  the  bill  ought  to  be  retained  to 
enable  her  to  assert  this  claim  under  the 
prayer  for  general  relief."  In  the  case  of 
Christopher  v.  Christopher  the  court  said: 
"It  is  admitted  by  Philip  that  ho  did  not  at 
the  time  of  the  execution  of  thr  U-ed  for  the 
lot  on  Muir  street  thus  conveyed  by  his 
mother  to  him  pay  to  the  grantor  the  sum  of 
$200  therein  named  as  the  consideration ;  and 
the  appellee  contends  that  the  said  sum  Is 
still  due  and  owing  to  her,  and  was  never 
secured  by  mortgage  or  any  other  evidence 
of  Indebtedness.  She  therefore  claims  a  ven- 
dor's Hen  on  this  lot,  and  has  filed  her  bill 
in  equity  to  set  aside  both  conveyances  made 
by  her  son  to  his  wife  on  the  ground  that 
they  were  made  with  a  covinous  intent. 
These  deeds  have  been  annulled  by  a  decree 
in  the  court  below,  and  an  appeal  from  that 
decree  has  brought  the  matters  In  contro- 
versy into  this  court  for  adjudication.  The 
appellants  contend  that,  although  no  money 
was  paid  at  the  time  when  the  deed  for  the 
lot  on  Muir  street  was  executed  and  deliver- 
ed by  the  mother  to  the  son,  the  claim  of  the 
grantor  has  been  fully  satisfied,  as  the  con- 
sideration for  the  conveyance  was  a  pre-ex- 
isting debt  due  from  the  said  grantor  to  the 
grantee.  It  Is  admitted 'by  Philip  Christo- 
pher that  no  money  was  at  any  time  paid  by 
him  to  the  appellee  for  the  property  convey- 
ed, but  he  allies,  and  by  his  own  testimony 
endeavors  to  prove,  that  there  was  an  agree- 
ment between  him  and  his  mother  that  the 
deed  should  be  given  In  consideration  of 
moneys  advanced  and  services  rendered  and 
necessaries  furnished  by  him  to  her.  He 
does  not  prove  how  much  money  was  advanc- 
ed, nor  what  was  the  value  of  tht  services 
rendered,  nor  of  the  necessaries  furnished. 
This  is  left  to  conjecture;  and  he  Is  contra- 
dicted in  these  particulars  by  the  appellee, 
whose  testimony  is  corroborated  by  that  of 
another  witness  cognizant  of  the  facts,  and 
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who  twean  that  Riillp  was  to  pay  $200  In 
money  for  the  lot  on  Mulr  street  conveyed  to 
him  by  his  mother.  The  remaining  testi- 
mony Introduced  by  the  appellants  relates  to 
casual  conversations  had  with  the  appellee 
some  time  subsequent  to  the  execution  of  the 
deed,  in  which  she  spoke  of  having  given  the 
property  to  her  son;  two  of' the  witnesses 
stating  that  she  said  he  had  been  kind  to 
her,  and  that  she  owed  him  more  than  the  lot 
was  worth.  They  do  not  state  that  she  ad- 
mitted that  she  owed  blm  any  ascertained 
sum  of  money,  and  these  vague  and  unsatis- 
factoiy  colloquies  are  obviously  suggestive 
of  doubts  In  relation  to  the  actual  nature  of 
the  debt  alluded  to  In  statements  so  ambig- 
uous and  obscure.  Instead  of  a  pecuniary 
indebtedness,  she  may  have  had  reference  to 
a  debt  of  gratitude  for  filial  kindness  and 
attention.  It  is  clear  that  such  proof  is  not 
admissible  to  contradict  the  recital  in  the 
deed."  It  was  under  such  circumstances 
that  the  court  said  "that,  when  a  sum  of 
money  is  named  as  the  consideration  in  the 
recital  of  a  deed.  It  is  not  competent  to  ad- 
duce evidence  ending  to  show  that  the  real 
consideration  was  a  gift  from  the  grantor  to 
the  grantee." 

Now,  it  is  apparent  that  the  facts  in  these 
cases  do  not  at  all  resemble  the  facts  in  the 
case  at  bar,  and  that  the  language  of  the 
court  as  applied  to  the  facts  in  these  cases 
has  no  application  to  the. facts  in  this  case. 
In  McElderry'B  Case  the  attempt  was  made 
to  prove  a  collateral  agreement  contradicting 
and  adding  to  the  terms  of  the  mortgage.  In 
Joiinson's  Case  the  plaintiff  claimed  that  she 
did  not  intend  to  execute  a  deed,  and  that 
the  consideration  named  therein  was  false 
and  fraudulent,  and  that  she  had  not  receiv- 
ed any  consideration  at  all,  and  the  defend- 
ants admitted  that  the  consideration  stated 
in  the  deed  was  false  and  had  not  been  paid, 
but  sought  to.  establish  as  the  consideration 
an  agreement  that  the  plaintiff  should  have 
a  home  with  them  on  the  property.  And  in 
Ohrlstopher'fl  Case,  where  there  does  not  ap- 
pear to  have  t>een  any  receipt  for  the  con- 
sideration in  the  deed,  the  defendants  admit- 
ted that  no  money  had  been  paid  at  the  time 
the  deed  was  executed,  but  alleged  and  at- 
tempted to  prove  that  there  was  an  agree- 
ment between  the  .son  and  his  mother  that 
the  deed  should  be  given  In  consideration  of 
moneys  advanced  and  services  rendered  and 
necessaries  furnished  by  him  to  her,  which 
the  court  held  he  had  failed  to  establish. 
In  this  case  the  deed  recites  that  it  was 
made  in  consideration  of  $8,000  paid  in  cash 
by  the  grantees  before  the  delivery  of  the 
deed,  and  the  receipt  of  which  Is  further  ac- 
knowledged in  the  deed,  and  the  precise  ques- 
tion is  whether  upon  proof  that  the  $8,000 
was  not  paid  these  statements  in  the  deed 
can  l>e  explained  by  parol  evidence.  This 
question,  while  It  may  be  covered  by  the 
broad  language  used  in  the  cases  referred 
to,  was  not  presented  or  decided  in  either  of 


those  cases.  In  the  case  of  Elysvllle  Co.  t. 
Okisko,  1  Md.  Ch.  392,  the  bUi  alleged  that 
on  the  20th  of  August,  1846,  the  complain- 
ant executed  to  the  defendants  a  deed  of  cer- 
tain property  for  the  sum  of  $25,000;  that 
the  defendants  had  taken  possession  thereof, 
and  occupied  the  same  ever  since;  that,  al- 
though an  aclmowledgment  of  the  receipt 
of  the  purchase  money  was  written  on  the 
deed,  it  had  not  been  paid;  and  that  the 
defendants  were  threatening  to  sell  the  prop- 
erty without  regard  to  the  rights  of  the  plain- 
tiffs. The  bill  prayed  for  an  injunction  re- 
straining the  defendants  from  selling,  and 
that  the  property  might  be  sold  to  satisfy 
the  plaintiffs'  claim.  The  answer  denies  that 
the  purchase  money  was  still  due,  and  in 
explanation  stated  that  in  the  month  of  July, 
1845.  the  Blysville  Manufacturing  Company, 
consisting  of  five  Messrs.  Eley,  the  owners 
of  the  property  In  dispute,  being  in  want  of 
means  to  conduct  their  operations,  agreed 
with  certain  merchants  in  Baltimore  that,  U 
the  latter  would  Join  with  them  and  con- 
tribute the  sum  of  $25,000,  the  company 
would  convey  to  the  association  thus  formed 
the  property,  and,  in  cousideration  thereof, 
bold  a  like  sum  of  $26,000  In  the  capital  stock 
of  the  association  thus  formed;  that  the 
sum  proposed  was  raised  in  pursuance  of  the 
agreement;  that  this  association  was  after- 
wards incorporated  by  the  name  of  the  Okis- 
ko Company;  that  Elysvllle  Manufacturing 
Company,  by  Thomas  Eley,  Its  president,  sub- 
scribied  for  250  shares  of  the  capital  stock, 
amounting  to  the  sum  of  $25,000,  and  that 
his  certificate  for  260  shares  was  delivered 
to  the  complainants  on  the  execution  of  said 
deed,  and  by  them  received  as  the  true  and 
only  consideration  therefor.  The  chancellor 
in  disposing  of  this  case  said:  "It  Is  the  un- 
disputed law  in  this  state  that  the  receipt 
in  a  deed  acknowledging  the  payment  of 
the  consideration  money  may  be  contradict- 
ed, that  it  Is  only  prima  facie  proof,  and  is 
exposed  to  be  either  contradicted  or  ex- 
plained by  parol  evidence,  and  in  this  re- 
spect constitutes  an  exception  to  the  general 
rule,  which  protects  written  evidence  from 
the  influence  of  such  testimony.  Hlgdon  v. 
Thomas.  1  Har.  &  6.  139;  Wolfe  v.  Hauver, 
\  GUI,  85.  But,  although  the  receipt  In  the 
deed  acknowledging  the  receipt  by  the  vendor 
of  the  consideration  may  be  disproved  by 
parol,  and  an  action  maintained  by  him  for 
the  purchase  money  on  the  production  of 
such  proof,  still  it  Is  insisted  that  the  op- 
posite party,  the  vendee,  is  held  to  the  proof 
of  the  consideration  expressed;  and  that  he 
win  not.be  allowed  to  support  the  instru- 
ment by  setting  up  a  different  consideration 
repugnant  to  that  expressed.  In  the  case  of 
Betts  V.  Union  Bank,  1  Har.  &  G.  175,  18 
Am.  Dec.  283,  the  Court  of  Appeals  decided 
that,  where  a  deed  was  impeached  for  fraud, 
the  party  to  whom  the  fraud  is  Imputed  will 
not  be  permitted  to  prove  any  other  con- 
sideration in  support  of  the  Instrument.   Tiie 
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consideration  offered  to  be  proved  In  tbat 
case  was  marriage,  and  the  attempt  was 
to  set  np  marriage  as  the  consideration  In 
Ilea  of  the  m<»iey  consideration  expressed; 
but  thlB  was  decided  to  be  Inadmissible,  the 
deed  being  Impeached  for  fraud.  The  proof. 
If  admitted,  would  have  changed  the  deed 
from  one  of  bargain  and  sale  to  a  covenant 
to  stand  seised  to  the  nse  of  the  grantee. 
In  the  case  of  Dnlon  Bank  v.  Betts  the 
disproof  of  the  consideration  expressed  bad 
rendered  the  deed  fraudulent  and  void  as 
a  bargain  and  sale,  and,  by  admitting  the 
parol  proof  offered,  this  void  Instrument 
would  have  been  re-established  as  an  Instru- 
ment of  a  different  character.  In  every  sub- 
sequent case  decided  by  the  Court  of  Appeals, 
the  case  of  Bank  v.  Betts  Is  explained 
in  this  way ;  that  is,  as  having  decided  that, 
when  a  deed  is  rendered  inoperative  and 
void  by  disproving  the  consideration  express- 
ed in  it,  evidence  of  a  different  conRldRration 
wiU  not  be  received  to  set  it  up.  Clagett  & 
Hill  V.  Hall,  9  Gill  &  J.  91 ;  Cole  v.  Albers 
A  Range,  1  Gill,  428.  But  the  question  pre- 
sented In  this  case  is  of  a  different  descrip- 
tion. This  deed  Is  not  impeached  for  fraud, 
as  in  the  case  of  Union  Bank  v.  Betts  and 
Cole  V.  Albera  &  Runge.  The  complainants 
in  this  case  maintain  the  validity  of  the 
deed,  and  seek  upon  the  allegation  that  the 
consideration  money  has  not  been  paid,  to 
enforce  Its  payment  by  the  assertion  of  the 
vendor's  lien.  And  the  question  is  whether 
In  a  court  of  equity  he  can  be  permitted 
to  assert  this  lien,  and  compel  payment  in 
this  way  of  the  consideration  expressed  In 
the  deed,  if  it  appears  by  the  evidence  that 
he  has  been  satisfied  for  the  purchase  money 
by  receiving  something  else  as  an  equivalent 
therefor.  In  the  case  of  Wolfe  v.  Hauver,  1 
0111,  84,  which  was  an  action  of  assumpsit 
to  recover  the  value  of  lands  sold  and  con- 
veyed, but  not  paid  for,  objection  was  made 
to  the  admissibility  of  parol  evidence  to  dis- 
prove the  acknowledgment  In  the  deed ;  but 
the  court  admitted  It  upon  the  ground  that 
such  acknowledgment  was  only  prima  facie 
evidence,  and  the  plaintiff,  the  vendor,  ob- 
tained the  verdict  and  Judgment.  In  that 
case  as  here  the  deed  was  not  impeached 
for  fraud,  nor  was  the  evidence  of  nonpay- 
ment offered  to  render  it  Inoperative  and  void; 
and  the  Court  of  Appeals  say:  The  Introduc- 
tion of  the  evidence  proposed  to  be  offered 
neither  changes  nor  affects  any  right  trans- 
mitted In  the  property  conveyed  by  the  deed. 
It  operates  no  change  In  the  legal  character  of 
the  Instrument,  nor  In  any  manner  affects  In- 
juriously any  part  of  the  deed,  as  a  convey- 
ance. The  receipt  of  the  purchase  money  Is 
no  necessary  part  of  the  deed,  as  It  would  In 
every  respect  be  as  valid  without  it  as  with 
It*  The  deed  then  being  valid,  and  passing 
the  legal  title,  and  tbe  bargainor  therein  not 
Impeaching  It  as  fraudulent,  but  claiming  the 
aid  of  this  court  to  enforce  his  Hen  as  vendor 
to  recover  the  purchase  money  expressed  In 


It,  the  question  is:  Shall  he  be  permitted  to' 
do  so.  If  upon  the  evidence  it  Is  shewn  that' 
he  has  received,  not  In  money,  but  in  some-! 
thing  else  of  value,  what  at  the  time  be' 
considered  as  an  equivalent  for  the  money?' 
Suppose  In  the  case  of  Wolfe  v.  Hauver  the 
defendant,  the  purchaser,  could  have  shewn 
that  he  had  paid,  and  the  plaintiff  had  re- 
ceived, as  an  equivalent  for  the  $2,000  (the 
consideration  expressed  in  tbe  deed)  mer- 
chandise or  other  property,  and  that  such 
was  the  agreement  of  the  parties  at  the  time 
the  contract  for  tbe  purchase  was  made,  can 
it  be  possible  that  under  such  circumstances' 
tbe  complainant  could  have  been  allowed  to.' 
recover  a  Judgment  for  the  purchase  money?.| 
If  he  could,  where  would  be  the  defendant's' 
redress  for  a  wrong  so  monstrous  and  pal-' 
pable?  If  he  could  not  defend  himself  at 
law,  because  he  could  not  In  the  face  of 
the  deed  prove  any  other  than  the  payment 
of  the  moneyed  consideration  expressed,  be' 
would  be  equally  defenseless  In  equity,  be-' 
cause  the  rules  of  evidence  in  regard  to  ex- 
plaining or  varying  or  contradicting  written 
evidence  are  the  same  In  both  courts,  and 
thus  the  court  must  unavoidably  be  the  in-, 
strument  in  Inflicting  the  grossest  injustice.' 
If  In  the  case  now  under  examination  the 
consideration  of  the  deed  from  the  complain- 
ant to  the  defendant.  Instead  of  being,  as  is' 
alleged,  $25,000  of  stock  in  the  Oklsko  Com-' 
pany,  had  been  the  conveyance  by  the  de-.' 
fendant  to  the  complainant  of  real  estate 
of  the  same  value,  and  each  deed  had  beed' 
upon  a  money  consideration  expressed,  is  It 
possible  that  upon  a  bill  filed  by  one  of  the! 
grantors,  claiming  the  enforcement  of  the! 
vendor's  lien,  this  court  must  have  given  him 
a  decree  for  a  sale  of  tbe  property  upon 
proof  that  the  moneyed  consideration  ex- 
pressed had  not  been  paid?  And  that  the 
other  vendor  must  In  like  manner  proceed 
upon  bis  equitable  Hen  to  recover  his  money, 
which  in  case  of  any  serious  deterioration  of 
the  property,  from  any  cause,  might  be  he- 
possible."  This  case  was  afllrmed  on  appea- 
In  6  Md.  162. 

In  the  case  of  Wolfe  v.  Hauver,  1  GUI, 
84,  the  court  said:  "It  Is  a  familiar  princi- 
ple that  receipts  acknowledging  the  pay- 
ment of  money  may  be  explained  or  contra- 
dicted. •  •  •  The  receipt  of  tbe  pur- 
chase money  is  no  necessary  part  of  the  deed, 
as  it  would  in  every  respect  be  as  valid  wlthr. 
oat  it  as  with  it."  In  the  case  of  Roblnet 
V.  Wilson.  8  GUI,  185,  the  court  held  that  the 
receipt  in  that  case  was  never  Intended  by. 
the  parties  to  it  to  have  the  operation  claim- 
ed by  the  defendant,  and  said  that  the  un- 
questioned doctrine  of  this  court  Is  "that 
receipts  are  not  regarded  as  written,  con- 
clusive evidence,  but  may  be  explained  or 
contradicted  by  oral  testimony."  In  the 
case  of  Shepherd  v.  Bevin  et  al..  9  Gill,  36,. 
the  court  said:  "The  receipt  produced  In 
evidence  bears  date  on  the  18th  of  February, 
1843.    It  professes  to  be  a  receipt  signed  by 
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■Joseph  Shepherd  from  Mrs.  Mary  Shepherd, 
his  guardian,  for  the  sum  of  $561.04,  being 
In.  full  for  his  distributive  share  of  his  fa- 
ther's, the  late  John  Shepherd's,  personal 
estate,  witnessed  before  a  justice  of  the 
peace,  and  acknowledged  before  him  by 
Joseph  to  be  his  act  and  deed  for  the  purpose 
therein  mentioned,  according  to  the  act  of 
assembly,  etc.,  and  testimony  was  further 
adduced  by  the  appellant  to  prove  that  the 
money  expressed  in  the  receipt  was  never 
paid,  but  retained  by  the  mother  In  pursu- 
ance of  the  agreement,  as  part  of  the  con- 
tract upon  which  she  was  to  execute  to  Jo- 
seph a  conveyance  of  the  land.  To  this  tes- 
timony the  Infant  defendants  excepted  on 
the  ground  that  it  was  offered  to  vary,  ex- 
plain, or  contradict  the  written  Instrument 
of  the  party,  and  was  therefore  Illegal  and 
inadmissible.  We  are  of  opinion  that  the  ob- 
jection Is  not  well  taken,  and  that  the  evi- 
dence la  clearly  admissible  to  explain  the 
intention  of  the  parties  to  the  paper.  •  *  • 
Any  paper  that  purports  to  be  a  receipt  or 
4jCknowledgment  for  the  payment  of  money 
may  be  explained."  In  the  case  of  Homer 
V.  Grosholz,  38  Md.  620,  the  court  said:  "It 
has-  been  settled,  by  various  decisions  in  this 
Btate  that  the  recital  of  the  payment  of  pur- 
chase money  In  a  deed  or  of  the  receipt  of 
the  mortgage  debt  in  a  release  of  mortgage 
i$  not  conclusive  upon  the  parties,  but  Is 
always  open  to  explanation."  In  this  state 
it  has  been  repeatedly  held  that  no  matter 
how  absolute  a  conveyance  may  be  on  its 
face,  If  the  Intention  be  to  take  a  security 
for  a  debt  or  for  money  lent,  the  transac- 
tion will  be  regarded  as  a  mortgage  and  will 
be  treated  as  such,  and  that  parol  evidence 
is  admissible  to  show  that  an  absolute  con- 
veyance was  Intended  as  a  mortgage.  Artz 
v.  Grove,  21  Md.  456;  Brown  v.  Bellly,  72 
Md.  489,  20  Atl.  239;  Bank  of  Westminster 
V.  Whyte,  1  Md.  Ch.  536;  Baugher  v.  Mer- 
ryman,  32  Md.  185.  In  the  case  ot  Shugers 
V.  Shugers,  105  Md.  336,  66  Atl.  273,  the  bill 
was  filed  to  compel  the  grantors  In  a  deed 
to  their  father  to  execute  a  new  deed  In  the 
place  of  the  one  that  had  been  lost  or  de- 
stroyed. The  deed  recited  a  consideration 
of  $2,000,  which,  the  proof  showed!  had  nev- 
er been  paid,  and  was  not  Intended  to  be 
paid.  This  court  aflSrmed  the  decree  ap- 
pointing a  trustee  to  execute  a  new  deed  for 
the  property,  and  held  that,  as  It  approved 
that  the  consideration  of  $2,000  mentioned 
in  the  deed  was  not  intended  to  be  paid,  the 
grantors  were  not  entitled  to  a  vendor's  Hen. 
In  the  case  of  M'Crea  v.  Purmont  et  al., 
16  Wend.  (N.  Y.)  460,  30  Am.  Dec.  103,  supra, 
the  court  after  reviewing  at  length  the  deci- 
sions In  England  and  America,  Including 
the  decisions  In  this  state,  held  that  the 
clause  in  a  deed  acknowledging  the  receipt 
ot  a  certain  sum  as  the  consideration  for 
the  conveyance  was  open  to  explanation  by 
parol  proof,  and  that  parol  evidence  was  ad- 
missible to  show  that  the  consideration  for 


the  conveyance  In  that  case-,-  which  was  ex- 
pressed to  be  «  certain  sum  of  money  paid, 
was  a  specified  quantity  of  Iron,  and  said 
that  according  to  the  American  cases  the 
only  effect  of  a  consideration  clause  in  a 
deed  Is  to  estop  the  grantor  from  alleging 
that  the  deed  was  executed  without  con- 
sideration, and  that  for  every  other  purpose 
it  is  open  to  explanation  and  may  be  varied 
by  parol  proof.  In  a  note  to  that  case — Law- 
yer's Edition — where  a  great  number  of  cases 
are  cited.  It  Is  stated  that:  "The  considera- 
tion clause  In  a  deed  may  be  contradicted 
or  explained,  except  for  the  purpose  of  de- 
feating the  deed."  In  the  case  of  Balrd  t. 
Baird.  145  N.  Y.  659,  40  N.  E.  222,  28  U  B. 
A.  375.  a  father  deeded  property  to  his  two 
sons,  and  took  a  mortgage  from  each  of 
them.  The  mother  of  the  two  mortgagors 
died  and  their  father  married  again,  and, 
after  bis  death,  his  widow  brought  actions 
against  the  mortgagors  to  foreclose  the  mort- 
gages. It  appeared  from  the  evidence  con- 
sisting Id  part  ot  admissions  of  the  father 
that  he  took  the  mortgages  because  he  fear- 
ed his  sons  might  lose  the  property  through 
speculations  or  otherwise,  but  that  no  actual 
debt  was  intended  to  be  secured.  Counsel 
for  the  plaintiff  insisted  that  such  evidence 
was  not  admissible  to  defeat  the  mortgage, 
but  the  court  held  otherwise,  and  said: 
"There  is  no  reason  that  we  can  perceive  fOT 
giving  to  these  Instruments  any  greater  force 
or  effect  than  was  contemplated  by  the  par- 
ties when  they  were  executed  and  delivered. 

•  •  •  Nor  do  we  perceive  any  good  rea- 
son why  the  real  purpose  and  true  considera- 
tion and  object  of  the  mortgages  should  not 
be  made  to  appear  when  the  aid  of  a  court 
of  equity  is  Invoked  for  their  enforcement 

•  •  *  The  consideration  of  an  instrument 
is  always  open  to  inquiry,  and  the  party 
may  show  that  the  design  and  object  of  the 
agreement  Is  different  from  what  the  lan- 
guage,  if  alone  considered,  would  Indicate. 

•  •  •  Parol  evidence  may  also  be  given 
to  show  that  a  writing  purporting  to  be  a 
contract  or  obligation  was  not  in  fact  in- 
tended or  delivered  as  such  by  the  parties. 
Grlerson  v.  Mason,  60  N.  Y.  394.  So  a  con- 
veyance absolute  In  form  may  be  shown  aa 
against  the  heir  at  law  of  the  grantee  to 
have  been  made  In  trust  for  the  benefit  of  a 
partnership  firm,  of  which  the  grantee  was  a 
member,  and  so  held  by  him  in  trust  for  the 
firm.  Bank  v.  Grote,  110  N.  Y.  12,  17  N.  B. 
665."  In  the  case  of  Ferry  v.  Stephens,  66 
N.  Y.  321,  Stephens  agreed  to  sell  certain 
property  to  his  sister  for  $1,100  and  she 
signed  a  contract  to  pay  the  amount  After 
Stephens'  death,  she  brought  suit  for  specific 
performance  of  the  contract.  The  evidence 
showed  that  at  the  time  of  the  making  of 
the  contract  it  was  understood  by  the  par- 
ties that  it  was  Stephens'  purpose  to  make 
a  gift  of  the  property  to  his  sister,  and  that 
to  that  end  be  Indorsed  on  the  contract  a 
receipt  In  full  ot  the  pui<chaBe  price,  but 
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that  no  payment  was  ever  made,  and  the 
court  held  that  the  primary  Intention  of 
Stephens  was  to  give  his  sister  the  land, 
and  "that  the  receipt  was  Intended  to  op- 
erate as  a  forgiving  or  satisfaction  of  the 
plaintiff's  obligation  under  the  contract,  so 
as  to  leave  the  right  of  the  plaintiff  to  i 
conveyance  In  force  as  If  the  debt  had  been 
paid."  In  Fassett's  Case,  167  Pa.  448,  31 AO. 
686,  It  was  held  that  a  receipt  could  be 
shown  to  have  been  intended  by  a  widow  as 
a  gift  to  her  son  of  all  arrearages  of  dower, 
and  tn  a  note  to  section  2433  of  4  Wlgmore 
on  Evidence  the  case  of  Velten  v.  Carmack, 
23  Or.  282,  31  Pac.  658,  20  L.  R.  A.  101,  is 
cited  as  holding  that  the  consideration  In  a 
deed  to  a  married  woman  could  be  shown  to 
have  been  a  gift  to  her  by  the  grantor.  It  Is 
hardly  necessary  to  say  that  this  is  not  a 
case  where  the  deed  Is  Imj^eached  for  fraud, 
and  the  defendant  attempts  to  set  up  a  dif- 
ferent consideration  from  that  expressed  in 
the  deed,  or  where,  as  in  Lawson  v.  Mul- 
Itailx,  104  Md.  Ibu,  64  Atl.  938,  the  aefend- 
ant,  in  order  to  make  her  deed  effective,  en- 
deavors to  show  that  It  was  based  on  a  valu- 
able consideration  when  the  deed  recites  a 
good  consideration,  and  to  thereby  give  it  a 
force  and  effect  not  contemplated  by  the  par- 
ties. 

WIthont  further  prolonging  this  opinion 
and  without  meaning  to  adopt  the  decisions 
of  the  other  courts  referred  to  to  the  full 
extent  to  which  they  go.  It  would  seem  dear 
upon  principle  and  authority  that  the  de- 
fendants had  the  right  to  show  that  when 
their  father  Inserted  in  the  deed  the  con- 
sideration of  $8,000  paid  by  the  grantees  at 
and  before  the  delivery  of  the  deed,  when. 
In  fact,  no  part  of  It  had  been  paid,  he  in- 
tended thereby  to  evidence  the  understanding 
of  the  grantor  and  grantees  that  It  was  not 
Intended  to  be  paid.  The  effect  of  such  evi- 
dence Is  not  to  vary  or  contradict  the  provi- 
sions of  the  deed,  but  to  explain  what  would 
otherwise,  on  proof  that  the  consideration 
had  not  been  paid,  be  a  contradiction  in  its 
terms.  As  It  was  understood  by  the  parties 
to  the  deed  that  the  consideration  was  not 
to  be  paid,  and  receipt  of  It  was  therefore 
acknowledged  In  the  deed,  the  grantor  might 
have  for  some  reason  Inserted  In  the  deed 
as  the  consideration  a  very  much  larger  sum 
than  the  property  was  worth,  and,  according 
to  the  contention  of  the  appellants,  upon 
proof  that  It  had  not  been  paid,  the  grantees 
would  be  bound  to  make'  good  the  amount, 
notwithstanding  they  never  assumed  to  pay 
anything.  There  can  be  no  good  reason  in 
law  or  equity  for  ignoring  the  real  Intention 
of  the  parties,  and  enforcing  a  contract  they 
never  made,  and  courts  have  consistently 
avoided  doing  so.  To  permit  the  plaintiffs 
to  contradict  the  recitals  in  the  deed,  and 
then  deny  the  grantees  the  right  to  explain 


them,  would  impose  upon  the  latter  obllga-' 
tions  they  never  Intended  to  assume,  and 
ought  not  to  be  sanctioned  In  a  court  of  Jus- 
tice. We  must  therefore  say,  as  was  salrf 
in  Shugers  v.  Shugers,  supra,  that,  as  tlii> 
Intention  of  the  parties  to  the  deed  was  that 
the  consideration  was  not  to  be  paid,  the 
appellants  are  not  entitled  to  a  vendor's  lien. 
We  agree  with  the  court  below  as  to  the  ad-, 
misslbillty  of  so  much  of  the  testimony  of 
Mr.  Coblentz  as  related  to  statements  made; 
by  the  deceased  In  the  presence  of  Otho  J., 
Shank,  one  of  the  grantees  hi  the  deed  andi 
defendants  In  this  case.  1  Greenleaf  on  EvI- 
deuce  (16th  Ed.)  {  245;  4  Wlgmore  on  Evi- 
dence, 8S  2311,  2312;  Hebbard  v.  HaugblaQ. 
70  N.  T.  54;  Hummel  v.  KIstner,  182  Pa. 
216.  37  Atl.  815.  As  Otho  J;  Shank,  one 
of  the  defendants  In  the  case,  was  called  by 
the.  plaintiffs  and  examined  as  to  the  con- 
versation had  with  his  father  on  their  way 
to  Frederick  to  have  the  deed  prepared,  the 
defendants  were  entitled  to  cross-examine: 
him  and  show. the  whole  conversation.  Tur-' 
ner  v.  Jenkins,  1  Har.  &  G.  161;  Smith  >.' 
Wood.  31  Md.  293;  3  Wlgmore  on  Ev.  §  2115.! 

It  is  not  necessary  to  pass  on  the  other 
exceptions  to  the  evidence,  further  than' to' 
say  that  the  defendants  were  not  authorized 
to  testify  to  statements  made  by  the  deceased, 
under  section  3  of  article  35  of  the  Code, 
unless  called  and  examined  by  the  plaintiffs 
In  regard  thereto. 

The  decree  In  this  case  for  the  reasons  we 
have  stated  must  be  reversed,  and  the  bill^ 
must  be  dismissed. 

Decree  reversed  and  bill  dismissed,  the  aiH 
pellees  to  pay  the  costs  above  and  below. 


(XUt  Md.  «(») 
POSTAL  TELJXJRAPH-CABLE  CO.  v. 

STATE.  ) 

(Court  of  Appeals  of  Maryland.    June  29,  1909.) 

1.  Statutes  (8  40*)— Ihtroductobt  Clause— 

DiREOTOST  Pbovisions. 

Const,  art.  3,  §  29,  providing  that  the  Btyle 
of  all  laws  shall  be  "Be  it  enacted  by  the  Gen- 
eral Assembly  of  Maryland,"  is  directory  only, 
and  hence  Acts  1908,  p.  72,  c.  280,  entitled  "Aa 
act — telegraph  companies  shall  show  conBpicu7 
ously  on  each  and  every  telegram  the  time  it 
was  filed  for  transmis.<<ion,  and  the  time  it  was 
received  at  its  destination,"  and  proceeding,  "Be 
it  enacted  by  the  people  of  the  state  of  Mary-, 
land,  represented  in  the  General  Assembly,"  yraii 
therefor  not  invalid  for  failure  to  comply  there- 
with. 

[Ed.    Note. — For   other   cases,    see  .  Statutei^ 
Cent  Dig.  {  44 ;  Dec.  Dig.  |  40.*]  i  • 

2.  Telbgkaphs   and   Telephones    (|   29*)—' 
STATnTORT  Regulations — Constkdctiow.    ■ 

Acts  1908,  p.  72,  c.  280,  requiring  all  teler 
gmpn  companies  transmitting  messages  in  the. 
state  to  conspicuously  sho^v  on  each  telcgran^ 
delivered  the  time  it  was  filed  for  transmission 
and  the  time  it  was  received,  and  making  a  vio- 
lation thereof  punishable  by  fine,  is  mandatorr-, 
and  cannot  be  waived  by  the  sender  so  as  to  re- 


•For  otlier  cases  see  «am«  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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U«Te  the  telegraph  company  from  prosecution  bj 
the  state. 

[E3d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  $  15;    Dec  Dig.  | 

3.  Teleqbaphb   and   Telephoncs    (S  79*)  — 
:Statutoby  Kequlations— Offenses.    ■ 

:  Acto  1008.  p.  72,  c.  280,  requires  all  tele- 
graph companies  doing  business  within  the  state 
to  conspicuously  show  on  each  telegram  deliver- 
ed the  time  it  was  filed  for  transmission  and 
the  time  it  was  received  at  the  office  of  destina- 
tlan,  and  makes  a  violation  punishable  by  fine 
recoverable  at  the  instance  of  the  state.  Held, 
that  telegraph  companies  may  not  shift  the  ez- 
itense  of  complying  with  such  provision  to  the 
sender  of  the  message,  and  that  it  is  therefore 
no  defense  to  a  prosecution  for  violating  such 
act  that  the  sender  refuses  to  pay  for  the  extra 
words  necessary  therefor. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  22;    Dec  Dig.  { 

m*] 

4.  CoiniERCX  (I  28*)— Intehstate  CoMMERci— 
State  Statutes— Telegraph  Regulations. 

^  Communication  by  telegram  constitutes 
"commerce"  within  the  re{[ulation  of  federal  au- 
thority in  80  far  as  it  involves  transmission 
of  messages  from  one  state  to  another,  but  is 
subject  also  to  state  regulation  in  so  far  as  it 
concerns  transmission  of  messages  wholly  intra- 
state. 

•  [Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  I  22;   Dec.  Dig.  i  28.  • 

,  For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1296,  1297;   vol.  8,  pp.  7C06,  7607.] 

I^  .COMUERCE      ({    59*)  —  TeLEOBAUS  —  INTBA> 

STATE  Messages— Regulations — Statute. 
'  Acta  1908,  p.  72,  c  280,  requiring  telegraph 
oompanies  engaged  in  transmitting  communica- 
tions by  telegraph  in  Maryland  to  show  on  each 
and  every  message  delivered  the  time  filed  for 
nansmission  and  the  time  received  at  the  deliv- 
ery office,  is  applicable  onl^r  to  intrastate  mes- 
sages and  is  therefor  not  objectionable  as  an  in- 
tenerence  with  interstate  commerce,  but  is  a 
proper  exercise  of  police  power. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  87;   Dec  Dig.  {  59.*] 

Briscoe,  J.,  dissenting  in  part. 

Appeal  from  Criminal  Court  of  Baltimore 
City;  James  P.  Gorter,  Judge. 

The  Postal  Telegraph-Oable  Company  was 
coDTicted  of  delivering  a  telegram  on  which 
tti«  time  of  filing  at  the  place  of  origin  and 
tbe  time  received  at  destination  did  not  ap- 
pear, and  It  appeals.    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, PEARCE,  SCHMDCKBR,  BURKE, 
WORTHINGTON,  and  THOMAS,  JJ. 

Howard  Bryant,  for  appellant  Eugene 
O'Dunne  and  Isaac  Lobe  Straus,  Atty.  Gen., 
(pr  the  State. 

BOYD,  0.  J.  The  appellant  was  convicted 
of  violating  chapter  280,  p.  72,  Acts  1908. 
There  are  four  counts  in  the  Indictment 
Tbe  first  alleges  that  the  company  did  deliv- 
er at  the  city  of  Baltimore  a  telegram  dated 
at  Annapolis,  Md.,  to  one  W.  H.  Hellewell, 
Without  showing  on  the  said  telegram  the 
time  it  was  filed  at  Annapolis  for  transmis- 
Bion  and  tbe  time  It  was  received  by  tbe 
company  at  its  office  from  which  it  was  de- 


livered. Tbe  second  alleges  that  it  did  dellT- 
er  at  Baltimore  a  telej^r&m  dated  at  Anna- 
polis, on  which  tbe  time  of  filing  at  tbe  place 
of  origin  and  tbe  time  It  was  received  at  Its 
destination  did  not  appear  under  tbe  cap- 
tions "Time  filed,"  and  "Time  received."  The 
third  alleges  that  It  did  fail  to  show  on  a 
telegram  dated  Annapolis,  Md.,  delivered  In 
Baltimore,  tbe  time  it  was  filed  at  Annapolis 
for  transmission  and  tbe  time  it  was  receiv- 
ed at  the  office  of  tbe  company  from  which 
it  was  delivered.  And  tbe  fourth  alleges 
that  It  failed  to  sbow  on  tbe  telegram  the 
time  of  filing  It  at  tbe  place  of  origin  and 
'the  time  It  was  received  at  Its  destination 
under  the  captions  "Time  filed"  and  "Time 
received."  A  demurrer  to  tbe  Indictment 
and  to  each  count  was  overruled,  and  tbe 
company  then  filed  two  special  pleas  to  each 
count.  The  first  plea  alleges  that  tbe  sen- 
der of  tbe  message  notified  the  company  In 
writing  that  be  would  not  pay,  and  he  refus- 
ed to  pay,  for  the  extra  words  to  show  upon 
the  message  tbe  time  it  was  filed  for  trans- 
mission at  Annapolis ;  and,  after  said  notifi- 
cation and  refusal  to  pay,  tbe  sender  author- 
ized and  directed  in  writing  the  company  not 
to  send  with  said  message  the  time  It  was 
filed  at  Annapolis  for  transmission  to  Balti- 
more, and  be  waived  tbe  same  in  writing. 
Tbe  second  plea  alleges:  (1)  That  the  sen- 
der refused  to  pay  for  the  transmission  with 
said  message  the  extra  words,  to  wit.  "Time 
said  message  was  filed  for  transmission  at 
Annapolis,  Md.,"  which  extra  words  exceed 
the  10  words  In  tbe  body  of  said  message, 
and  the  law  does  not  require  the  company  to 
send  or  transmit  said  extra  words  without 
charge;  and  (2)  that  the  sender  of  tbe  mes- 
sage notified  the  company  in  writing  that  he 
did  not  want  or  desire  the  "Time  filed"  for 
transmission  sent  with  tbe  message  to  Balti- 
more, and  he  waived  tbe  same  In  writing. 
The  pleas  to  the  other  counts  are  substan- 
tially tbe  same.  A  demurrer  to  each  of  the 
pleas  wag  sustained,  and  the  case  was  then 
submitted  to  tbe  court  on  a  plea  of  not  guil- 
ty. Tbe  court  found  the  traverser  guilty  and 
Imposed  a  minimum  fine  of  $10,  from  which 
Judgment  this  appeal  was  taken. 

A  number  of  defenses  have  been  urged, 
and  it  Is  claimed  that  tbe  law  Is  In  conflict 
with  tbe  Constitution  of  this  state  and  wltb 
that  of  tbe  United  States.  It  is  also  contend- 
ed that  tbe  construction  placed  upon  tbe 
statute  by  the  state  Is  not  justified. 

1.  It  is  urged  that  tbe  act  is  unconstlttt- 
ttonal  and  void  because  in  conflict  with  tbe 
clause  In  the  twenty-ninth  section  of  article 
3  of  tbe  Maryland  Constitution,  which  pro- 
vides that:  "The  style  of  all  laws  of  this 
state  shall  be,  'Be  It  enacted  by  tbe  General 
Assembly  of  Maryland.'"  The  act  was  evi- 
dently drawn  by  some  one  not  familiar  wltb 
the  form  in  use  in  this  state.  The  title  Is 
"An   act — telegraph   companies   shall   show 
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consplcnonsly  on  each  and  every  telegram 
delivered  the  time  it  was  filed  for  transmte- 
Blon,  and  the  time  It  was  received  at  Its  des- 
tination." It  then  proceeds:  "Be  it  oiacted 
by  the  people  of  the  »tate  of  Maryland,  tep> 
resented  In  the  General  AasemWy."  If  we 
were  passing  on  this  provision  for  the  first 
time,  we  might  hesitate  to  hold  that  it  was 
not  mandatory,  especially  In  view  of  the  con- 
dnsions  reached  by  many  other  courts  In 
construing  similar  provisions.  There  is  cer- 
tainly mneh  to  be  said  in  favor  of  a  strict 
compliance  with  a  clause  in  the  Constitution 
which  uses  such  plain,  comprehensive  lan- 
guage as  this  one  does,  although  when  we 
remember  that  every  bill  before  it  becomes 
a  law  must  be  sealed  with  the  great  seal  of 
the  state  and  be  presented  to  the  Governor, 
who,  if  be  approves  it,  Is  required  to  sign  it 
in  the  presence  of  the  presiding  officers  and 
chief  clerks  of  the  Senate  and  House  of  Del- 
egates, and  other  safeguards  provided,  it 
must  be  admitted  that  there  Is  something  to 
be  said  on  both  sides  of  the  question.  But 
the  case  of  McPherson  v.  Leonai;d,  29  Md. 
877,  is  conclusive  of  this,  unless  it  has  been 
overruled,  as  contended  by  the  appellant.  In 
the  enacting  clause  of  the  statute  then  be- 
fore the  court  the  words  "by  tlie  General 
Assembly  of  Maryland"  were  om'ltted;  but 
the  court  held:  "Being  satisfied  that  the 
words  'by  the  General  Assembly  of  Mary- 
land' are  not  of  the  essence  and  substance 
of  a  taw,  but  their  use  directory  only  to  the 
Legislature,  we  cannot,  because  of  their 
omission  from  the  enactment,  declare  the 
law  in  question  unconstitutional  and  void." 
Judges  Bartol,  Brent,  Robinson,  Stewart,  and 
Miller  sat  in  that  case,  and  the  two  last 
named  dissented.  The  only  expression  we 
find  is  our  later  decisions  which  can  be  said 
to  at  all  weaken  the  effect  of  the  deliberate 
judgment  of  a  majority  of  the  Judges  who 
sat  is  that  used  by  Judge  Miller  in  Archer 
V.  State,  74  Md.  449,  22  Atl.  9,  28  Am.  St. 
Rep.  261.  In  discussing  a  wholly  different 
provision  of  the  Constitution  (article  6,  {  6, 
which  declares  that  the  treasurer  shall  qual- 
ify within  one  month  after  his  appointment 
Ijy  the  Legislature)  Judge  Miller  said:  "We 
cannot  regard  the  case  of  McPherson  v.  Leon- 
ard, 29  Md.  877,  as  a  controlling  authority 
the  other  way.  Two  of  the  five  Judges  by 
whom  that  case  was  decided  dissented,  and 
it  has  not  been  followed  in  any  subsequent 
decision."  But  it  had  not  been  overruled, 
modified,  or  questioned,  and  Judge  Stewart, 
who  was  the  other  dissenting  Judge  In  that 
case,  said,  in  a  dissenting  opinion  In  Max- 
well V.  State,  40  Md.  802:  "It  is  true  there 
was  a  division  of  the  court  upon  the  subject; 
but  the  Judgment  of  the  court  stands  as  the 
established  law  of  the  state,  to  govern  in  the 
construction  of  the  laws." 

The  expression  used  by  Judge  Miller,  in  a 
case  which  in  no  wise  involved  the  construc- 
tion of  this  particular  clause;  cannot  be  held 
to  have  overruled  McPherson   t.   Leonard. 


Judge  Brent,  In  delivering  the  opinion  In  tliat 
case,  referred  to  the  fact  that  a  number  of 
laws  bad  been  found  upon  the  statute  books 
of  the  state  from  1777  to  1864  involving  im' 
portant  rights,  and  the  brief  of  the  counsel 
for  McPherson  cited  a  number  from  which 
the  words  "by  the  General  Assembly  of  Mary> 
land"  had  been  omitted,  and  during  the  40 
years  since  that  declson  there  have  doubt^ 
leas  I)een  others.  It  might  therefore  do  great 
injustice  to  those  who  relied  on,  and  had  th* 
right  to  rely  on,  a  decision  of  this  court,  td 
hold  that  it  had  been  overruled  by  a  casi 
which  in  no  manner  involved  the  clause  in 
question,  and  we  cannot  so  bold.  That  being 
so,  there  can  be  no  doubt  that  this  enacting 
clause  must  be  held  to  be  sufficient.  The  peo^ 
pie  of  the  state  of  Maryland  are  represented 
In  the  General  Assembly.  "The  Legislature 
shall  consist  of  two  distinct  branches — S 
Senate  and  a  House  of  Delegates — and  shall 
be  styled  the  General  Assembly  of  Maryland** 
(article  S,  %  1,  Const.),  and  by  article  7  of  th^ 
Declaration  of  Rights  It  is  declared:  "That 
the  right  of  the  people  to  participate  In  the 
Legislature  is  the  best  security  of  liberty  and 
the  foundation  of  all  free  government;  for 
this  purpose  elections  ought  to  be  free  and 
frequent,  and  every  male  citizen  having  the 
qualifications  prescribed  by  the  Onstltutlon 
ought  to  have  the  right  of  suffrage."  Soi 
without  further  discussion  of  that  branch  of 
the  case,  our  conclusion  is  that  the  law  is  not 
Invalid  by  reason  of  the  enacting' clause. 

2.  This  brings  us  to  the  construction  of  the 
act,  which  is  in  these  words : 

"Section  1.  Telegraph  companies  engaged 
in  the  business  of  transmitting  communica- 
tions by  telegraph  In  the  state  of  Maryland, 
and  charging  tolls  therefor,  shall  show  con- 
spicuously on  each  and  every  telegram  deliv- 
ered the  time  it  was  filed  for  transmission 
and  the  time  It  was  received  at  the  office  from 
which  It  is  to  be  delivered.  ' 

"Sec.  2.  The  time  of  filing  the  telegram  at 
place  of  origin  and  the  time  received  at  des- 
tination of  each  and  every  telegram  trans- 
mitted, as  provided  in  section  1,  shall  appear 
on  each  and  every  telegram  under  the  cap- 
tions "Time  filed'  and  Time  received.' 

"Sec.  8.  Failure  to  comply  with  the  provi- 
sions of  sections  one  (1)  and  two  (2)  of  this 
act  shall  be  punishable  by  a  fine  of  not  les^ 
than  ten  dollars  ($10.00)  nor  more  than  twb 
hundred  dollars  ($200.00)  for  each  and  every 
telegram  delivered  in  violation  of  said  see- 
tions  one  (l)  and  two  (2)." 

We  are  of  the  opinion  that  the  act  Is  mtm>- 
datory,  and  its  provisions  cannot  be  waived 
by  the  sender,  so  as  to  relieve  the  company 
from  a  prosecution  by  the  state.  The  statute 
does  not,  as  is  sometimes  done,  impose  a  pen- 
alty to  be  recovered  by  the  injured  party; 
but  it  makes  the  violation  of  its  provisions  a 
criminal  offense,  punishable  by  a  fine  whidi 
Is  recoverable  by  the  state.  The  sender  of 
the  message  therefore  has  no  more  authority 
to  relieve  the  company  from  such  prosecution 
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than  he  would  have  to  prevent,  by  his  act, 
any  other  prosecution  for  the  violation  of  a 
statute.  The  time  a  telegram  Is  filed  foi 
transmission  and  the  time  it  was  received 
may  be  of  much  more  importance  to  the  per- 
son to  whom  it  is  addressed  tban  to  the  sen- 
der. In  W.  U.  Tel.  Co.  v.  Lehman,  105  Md. 
442,  66  Atl.  266,  for  example,  Lehman  &  Bro., 
to  whom  the  telegram  was  addressed,  were 
the  sufferers,  and,  if  a  statute  such  as  this 
bad  been  complied  with,  they  would  have  had 
the  company's  own  record  In  their  possession 
to  show  negligence.  Even  a  cursory  reading 
of  any  law  book  on  telegrams  will  suggest 
many  Instances  of  the  importance,  to  the  ad- 
dressee, of  such  information.  There  may  be 
cases  In  whlcb  the  public  at  large  is  inter- 
ested In  having  such  facts,  particularly  In 
criminal  cases  where  the  precise  time  of 
sending  or  receiving  telegrams  sometimes  be- 
comes Important.  Such  a  record  as  Is  requir- 
ed by  the  statute  would  undoubtedly  have  a 
tendency  to  make  the  operators  and  messen- 
ger boys  more  prompt  in  sending  and  deliver- 
ing messages,  and  the  notations  on  the  tele- 
grams delivered  would,  in  the  event  of  alleg- 
ed negligence  on  the  part  of  the  companies, 
oftentimes  furnish  those  interested  with  in- 
fovmation  whlcb  It  is  not  always  easy  to  ob- 
tain. The  date  of  mailing  and  the  time  of 
receipt  of  letters  must  be  of  some  practical 
tise,  OS  otherwise  the  United  States  govern- 
m«>t  would  not  have  continued  stamping 
them  so  long,  and.  If  a  penalty  was  Imposed 
on  a  postmaster  for  not  so  stamping  letters, 
it  could  hardly  be  said  that  be  would  be  ex- 
cused by  proving  that  the  sender  of  the  letter 
bad  waived  it  It  might  mitigate  the  punish- 
ment, but  would  not  excuse  the  violation  of 
the  statute.  So  although  this  statute  does 
not  disclose  the  special  reasons  which  influ- 
enced the  Legislature  to  pass  it,  we  can  read- 
ily see  that  such  regulations  may  be  of  great 
importance  to  those  having  occasion  to  send 
or  receive  telegrams,  and  certainly  cannot 
be  said  to  be  so  unreasonable  that  the  courts 
would  be  justified  for  that  reason  in  refusing 
to  enforce  it. 

3.  It  Is  also  clear  that  the  Legislature  did 
not  Intend  that  such  notations  should  be  at  the 
expense  of  the  sender  of  tbe  message.  Be- 
fore the  statute  was  passed,  tbe  sender  could 
hare  Included  In  the  message  the  hour  be 
delivered  It  for  transmission,  and,  if  there 
was  any  difficulty  in  his  furnishing  the  ad- 
dressee with  tbe  time  of  Its  receipt,  that  was 
some  cause  for  the  statute.  A  record  of  the 
time  of  transmission  and  tbe  time  of  receipt 
need  not  be  burdensome.  "349A,"  or  "849P," 
would  be  suSIcient  to  enable  one  operator  to 
Inform  the  other,  and  the  latter  could  note 
the  time  of  its  receipt  in  a  few  seconds.  Tel- 
egraph companies  usually  charge  as  much  for 
one  word  as  for  ten,  and  as  much  for  a  tele- 
gram addressed  to  or  sent  by  a  person  who 
has  a  very  short  name,  as  if  sent  to  or  by  one 
who  has  a  very  long  name.  They  doubtless 
prefer  full  addresses,  which  will  enable  them 


to  readily  find  the  addressee,  to  those  so  In- 
definite as  to  make  the  delivery  difficult.  ▲ 
telegram  showing  quick  dispatch  is  a  good 
advertisement  for  tbe  company.  It  Is  well 
known  that  the  long  distance  telephone  is 
frequently  resorted  to  because  of  delays  in 
transmitting  and  delivering  telegraph  mes- 
sages, and,  as  telephone  companies  are  in 
competition  with  telegraph  companies,  it  is 
not  easy  to  see  why  the  latter  would  object 
to  such  records  as  thes^  if  they  will  make 
their  service  more  prompt  and  efficient,  un- 
less It  be  that  they  are  not  willing  to  give 
their  patrons  information  which  will  disclose 
negligence  on  their  part.  If  there  be  any.  If 
such  be  tbe  object,  then  unquestionably  the 
public  interest  is  Involved  in  such  a  require- 
ment as  this  statute  makes.  Much  of  the  re- 
cent legislation  by  Congress  aftecting  rail- 
road companies  has  added  materially  to  the 
expense  of  conducting  their  business,  without 
additional  profit  to  the  companies ;  but  in  so 
far  as  it  Is  reasonable  and  proper  for  the 
protection  of  the  public  against  discrimina- 
tion or  other  Injustice,  or  even  for  the  public 
convenience.  It  has  often  been  sustained.  It 
Is  said  In  tbe  brief  of  the  appellant  that  the 
right  of  the  company  to  charge  for  what  is 
there  called  "the  time  filed"  Is  not  Involved 
in  this  appeal ;  but  the  second  plea  expressly 
relied  on  the  fact  that  tbe  sender  of  the  mes- 
sage refused  to  pay  for  the  extra  words,  and 
that  the  company  was  not  required  to  trans- 
mit tbe  extra  words  without  charge.  We 
think  that  the  statute  clearly  contemplated 
that  the  information  as  to  the  time  filed  shall 
be  transmitted  without  additional  cbarge  to 
tbe  sender  of  the  message,  and  that  that  Is 
not  an  unreasonable  regulation. 

4.  Nor  do  we  find  any  difficulty  In  sustain- 
ing this  judgment  on  account  of  the  com- 
merce clause  in  tbe  federal  Constitution.  In 
the  first  place,  tbe  indictment  In  each  count 
relates  to  a  telegram  sent  from  Annapolis  to 
Baltimore — wholly  within  the  state.  There 
can  no  longer  be  any  question  about  tbe  right 
of  a  state  to  make  reasonable  regulations,  to 
afCect  messages  sent  and  delivered  in  tbe 
state,  although  tbe  company  may  also  be  en- 
gaged In  Interstate  business,  and  we  are  of 
the  opinion  that  this  statute  must  be  constru- 
ed to  have  been  intended  to  apply  only  to  In- 
trastate messages.  It  requires  the  company 
to  "show  conspicuously  on  each  and  every  tel- 
egram delivered  the  time  it  was  filed  for 
transmission  and  the  time  it  was  received." 
The  state  of  Maryland  could  not  impose  a 
penalty  on  a  telegraph  company  for  deliver- 
ing a  telegram  In  New  York  wtdch  did  not  so 
show,  and  It  could  not  impose  a  penalty  for 
delivering  a  telegram,  sent  from  New  fork, 
which  did  not  disclose  the  time  It  was  filed 
for  transmission  and  the  time  it  was  receiv- 
ed. If  one  state  undertook  to  prohibit  the 
delivery  of  a  telegram  sent  from  another 
state,  unless  it  had  such  indorsement  on  It, 
that  would  clearly  be  an  interference  with 
interstate  commerce.    The  state  from  which 


Digitized  by  CjOOQIC 


Md.) 


POSTAL  TELEGRAPH-CABLE  CO;  y.  STATE. 


683 


It  was  sent  might  Impose  different  regula- 
tions from  the  one  to  which  It  was  sent,  and 
might  prescribe  a  wholly  different  form  from 
that  required  by  the  statute  at  the  place  of 
destination.  It  might  lead  to  great  confusion 
If  different  states  passed  statutes  on  such 
subjects,  which  would  materially  Interfere 
with  Interstate  messages. 

But  this  statute  does  not  undertake  to 
require  telegraph  companies  to  show  on  ev- 
ery telegram  sent  from  within  the  state  the 
time  it  was  filed  for  transmission,  but  to 
show  on  "each  and  every  telegram  deliver- 
ed"— meaning,  of  course,  delivered  In  Mary- 
land, as  a  telegram  delivered  In  New  York 
without  these  requirements  could  not  be  a 
violation  of  the  statute,  for  the  simple  rea- 
son that  it  would  be  beyond  the  jurisdiction 
of  Maryland.  Whether  or  not  a  statute,  re- 
quiring telegraph  companies  to  keep  or  send 
a  record  of  the  time  each  telegram  is  re- 
ceived for  transmission  In  this  state,  would 
be  valid,  as  affecting  interstate  messages, 
is  not  Involved  in  this  case  because  this  stat- 
ute does  not  so  require;  but  if  the  statute 
must  be  construed  to  mean  that  no  telegram 
can  be  delivered  in  this  state,  which  was 
sent  from  another  state,  without  subjecting 
the  company  to  a  criminal  prosecution  for 
the  absence  of  such  notation,  then  we  would 
hold  It  to  be  contrary  to  the  commerce 
,  clause.  One  illustration  of  the  effect  of  such 
construction  Is  sufficient.  Suppose  a  com- 
pany received  for  transmission  a  message  in 
California,  and,  without  stating  the  time  It 
was  filed,  sent  It  to  B.  Company  in  Missou- 
ri, to  be  forwarded  by  it  to  Maryland.  If 
B.  Company  was  required  to  wire  back  to  A, 
Company  in  California  to  find  out  the  time 
It  was  filed  for  transmission  before  it  could 
transmit  it  to  Maryland,  the  great  delay 
thereby  caused  would  be  a  manifest  inter- 
ference with  Interstate  business.  It  might 
be  possible  that,  after  the  Missouri  agent 
had  wired  back  to  California  to  get  the  in- 
formation, there  was  no  such  record  there 
of  the  time  as  would  be  a  compliance  with 
this  statute. 

The  Supreme  Court  of  the  United  States, 
in  Western  Union  Tel.  Co.  v.  James,  162  U. 
S.  650,  16  Sup.  Ct  934,  40  L.  Ed.  1105,  held 
that  a  statute  of  Georgia,  which  Imposed  a 
penalty  upon  a  telegraph  company  for  fail- 
ure to  deliver  impartially.  In  good  faith,  and 
with  due  diligence,  a  message  sent  from  an- 
other state  to  a  person  in  Georgia,  was  a 
valid  exercise  of  the  police  power  of  the 
state,  and  not  In  violation  .of  the  commerce 
clause  of  the  federal  Constitution.  The 
court  said:  "The  statute  In  question  is  of 
a  nature  that  is  in  aid  of  the  performance 
of  a  duty  of  the  company  that  would  exist 
In  the  absence  of  any  such  statute,  and  it  Is 
In  no  wise  obstructive  of  Its  duty  as  a  tele- 
graph company.  It  Imposes  a  penalty  for 
the  purpose  of  enforcing  a  general  duty  of 
the  company."  Again  it  was  said:  "Nor  is 
the  statute  open  to  the  same  objections  that 


were  regarded  as  fatal  in  Western  Union 
Tel.  Co.  V.  Pendleton,  122  U.  S.  Ml,  7  Sup. 
Ct  1126,  30  L.  Ed.  1187.  No  attempt  is  here 
made  to  enforce  the  provisions  of  the  state 
statute  beyond  the  limits  of  the  state,  anS 
no  other  state  could,  by  legislative  enact- 
ment, affect  In  any  degree  the  duty  of  the 
company  in  relation  to  the  delivery  of  mes- 
sages within  the  limits  of  the  state  of  Geor- 
gia. No  confusion  therefore  could  be  ex- 
pected in  carrying  out  within  the  limits  of 
that  state  the  provisions  of  the  statute." 

In  Hart  v.  State,  100  Md.  595,  60  Atl.  457, 
we  cited  many,  and  quoted  at  length  from 
some,  of  the  decisions  of  the  Supreme  Court 
relating 'to  the  attempted  regulations  by 
states  of  common  carriers  engaged  in  inter- 
state business,  and  we  need  not  prolong  this 
opinion  by  again  doing  so  to  such  an  extent. 
Those  decisions  have  recognized  the  right 
of  states.  In  the  exercise  of  their  police  pow- 
er, to  pass  laws  to  protect  the  public  health, 
the  public  morals,  or  the  public  safety,  and 
"the  power  exists  In  each  state  by  appro- 
priate enactments  not  forbidden  by  Its  own 
or  the  federal  Constitution  to  regulate  the 
relative  rights  and  duties  of  all  persons  and 
corporations  within  Its  Jurisdiction,  so  as  to 
provide  for  the  public  convenience  and  the 
public  good,"  and  "the  power  of  the  state 
by  appropriate  legislation  to  provide  for  the 
public  convenience  stands  upon  the  same 
ground  as  its  power  by  appropriate  legisla- 
tion to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety."  Lake 
Shore,  etc.,  Co.  v.  Ohio,  173  U.  S.  285,  1» 
Sup.  Ct.  465,  43  L.  Ed.  702.  They  also  con- 
cede that  "legislation  which  Is  a  mere  aid 
to  commerce  may  be  enacted  by  a  state,  al- 
though at  the  same  time  it  may  Inoldentnlly 
affect  commerce  Itself."  West  Union  Tel. 
Co.  V.  James,  supra. 

But  In  none  of  those  cases,  or  others  that 
we  are  aware  of,  has  the  Supreme  Court 
recognized  the  right  of  a  state  to  make  such 
legislation  as  that  now  before  us.  If  applt 
cable  to  interstate  commerce.  As  is  said 
in  the  note  to  Postal  Telegraph  Co.  v.  Um- 
stadter,  103  Va.  742,  50  S.  E.  259,  2  Am.  & 
Eng.  Ann.  Cas.  513:  "Communication  by 
telegraph  Is  commerce  as  well  as  in  the  na- 
ture of  postal  service,  and  Is  Interstate  coid- 
merce  when  carried  on  bfetween  different 
states:  consequently  It  is  directly  within  tUe 
power  of  regulation  conferred  upon  Congress 
and  free  from  the  control  of  state  regular 
tlons,  except  such  as  are  strictly  of  a  police 
character.  Leloup  v.  Mobile,  127  U.  S.  ©45, 
8  Sup.  Ct  1383,  32  L.  Ed.  311." 

In  Hart  v.  State,  supra,  we  held  that  the 
statute  then  under  consideration,  which  re- 
quired carriers  of  passengers  to  provide  sep- 
arate cars  for  the  transportation  of  white 
and  colored  passengers,  was  unconstitution- 
al, in  so  far  as  it  related  to  interstate  pas- 
sengers, but  was  valid  in  so  far  as  it  ap- 
plied to  intrastate  passengers.  That  could 
be  done  In  reference  to  this  statute,  U  It 
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.Included  botb  classes  of  telegrams;  but,  for 
tbe  reasons  stated,  we  are  of  opinion  that 
the  statute  was  only  Intended  to  be  appli- 
cable to  those  sent  from  and  delivered  to 
points  within  the  state,  and  such  is  our  con- 
struction of  it  It  follows  that  the  Judgment 
will  be  affirmed,  as  this  was  an  Intrastate 
ijfiessage. 

Judgment  affirmed;    the  appellant  to  paj 
the  costs  above  and  below. 

BKISCOE,  J.,  dissents  as  to  what  Is  aald 
of  case  of  McPherson  t.  Leonard. 


(Ul  Md.  41) 

CANTON  NAT.  BANK  r.  AMERICAN 
BONDING  &  TRUST  CO. 

(Court  of  Appeals  of  Marylaiid.    June  28, 1909.) 

1.  Larcent  (I  3*)— What  Constitutes— Lu- 
CBi  Causa. 

"Larceny"  is  the  wrongful  and  fraudulent 
taking  or  carrying  away  oi  the  personal  goods 
of  another  with  felonious  intent  to  convert  tbem 
to  the  taker's  own  use  and  make  tbem  his  prop- 
erty without  consent  of  the  owner;  but  the 
felonious  intent  is  not  necessarily  an  intent  to 
gain  an  advantage  for  tbe  taker,  it  being  suffi- 
cient that  there  oe  an  intention  to  depnve  the 
owner  of  his  property ;  and,  even  In  those  Juris- 
dictions where  a  lucii  causa  is  required,  it  is 
not  necessary  that  the  benefit  to  the  defendant 
be  of  a  pecuniary  nature. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  6;  Dec.  Dig.  i  S.* 

For  other  delinltions,  see  Words  and  Phrases, 
vol.  6,  pp.  S891-1003.] 

2.  Labcekt  (f  27*)— Pebsohs  Liablb— Pbih- 

CIFAL  AND  ACCESSOBT. 

Where  accused  procures  another  to  commit 
a  larceny,  accused  is  guilty  as  a  principal  if  pres- 
ent and  as  an  accessory  before  the  fact  if  ab- 
sent 

[EA.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  55-57;  Dee.  Dig.  (  27.*] 

3.  INSUBANCE  (i  629*)— FlOKLITT  Insubanck 

—Pleading. 

Where,  in  an  action  on  a  policy  insuring 
the  fidelity  of  a  bank  cashier,  agreeing  to  indem- 
oi^  the  bank  against  pecuniary  loss,  resulting 
from  dishonest  conduct  of  the  cashier  amount- 
ing to  embezzlement  or  larceny,  plaintiff,  instead 
of  charging  in  general  terms  the  loss  of  money 
through  the  fraudulent  and  dishonest  acts  of  the 
cashier,  amounting  to  larceny,  set  out  the  par- 
ticulnr  acts  by  which  the  losses  were  sustained, 
the  declaration  would  be  demurrable  unless  tbe 
allegations  sufficiently  charged  larceny. 

[E2d.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1575;   Dec.  Dig.  f  620.*] 

4.  iNSUKANci:  (i  629*)— FiDELrrr  Inbubarck 
—Actions  on  Pouct— Puiadino. 

In  a  suit  on  a  fidelity  policy  insuring  a 
bank  against  fraudulent  acts  of  Its  cashier 
amounting  to  larceny,  the  decin  ration  set  out 
several  alleged  breaches  consisting  of  money 
wrongfully  paid  by  the  teller  of  the  bank  at  the 
instance  of  the  cashier ;  but  it  was  not  charged 
that  the  teller  was  Innocent  of  the  larceny  of 
which  tbe  cashier  was  claimed  to  have  been 
guilty,  or  that  the  money  taken  and  applied  by 
tbe  teller  to  the  payment  of  the  paper  was  taken 
in  the  presence  of  the  cashier,  nor,  as  to  other 
breacbes.  was  it  charged  that  either  tbe  cashier 
or  the  teller  took  the  money  of  the  bank.  Held, 
that  neither  of  the  breaches  sileged  charged  lar- 


ceny, and  that  the  declaration  was  tlierefore  de- 
murrable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1575;   Dec  Dig.  i  629.*] 

6.  Insubancb  (I  629*)— Fideutt  iNSmANCB 

— Sepabatb  Bbeacheb. 

While  it  is  not  necessary  in  a  suit  on  a 
bank  cashier's  fidelity  bond  to  set  out  in  a  sepa- 
rate  count  each  breach  of  tbe  bond,  the  assign- 
ment of  each  breach  must  be  perfect  in  itself 
and  cannot  be  assisted  by  reference  to  other 
breaches. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1575;   Dec.  Dig.  i  629.*] 

6.  Insubance  (I  629*)— FiDELirr  Ihsubanci 

— Declabation. 

Where  a  bank  cashier's  fidelity  bond  re- 
quired defendant  to  pay  such  losses  as  plaintiff 
sustained  by  reason  of  the  dishonest  acts  of  the 
cashier  amounting  to  larceny,  committed  during 
the  term  and  discovered  during  the  term  or 
within  three  months  thereafter,  a  declaration 
failing  to  chaige  when  the  alleged  fraudulent 
acts  of  tbe  cashier  were  discovered  was  fatally 
defective. 

[EM.  Note.— For  other  cases,  see  Insnnmoe, 
Cent  Dig.  i  1675;  Dec  Dig.  i  629.*] 

Appeal  from  Bnperlor  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge. 

Action  by  the  Canton  National  Bank 
against  the  American  Bonding  &  Trust  Com- 
pany. Judgment  for  defendant,  and  plain- 
tlfF  appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  8CHMUCEER,  BCRKE,  WORTH- 
INGTON,  and  THOMAS.  JJ. 

Wm.  8.  Bryan,  Jr.,  for  appellant    Edward ' 
Duffy,  for  appellee. 

THOMAS.  3.  This  suit  was  brought  by 
tbe  Canton  National  Bank  against  the  Amer- 
ican Bonding  &  Trust  Company  on  a  surety 
bond  to  recover  losses  suffered  by  the  plain- 
tiff through  its  cashier,  John  W.  H.  Gelger. 
By  its  bond,  executed  for  tbe  term  beginning 
on  tbe  26tb  day  of  September,  1896,  and 
ending  on  the  26tb  day  of  September,  1897, 
and  renewed  from  year  to  year  so  as  to  be 
in  force  down  to  and  including  the  26tb  day 
of  September,  1907,  the  defendant  covenant- 
ed and  agreed,  subject  to  tbe  provisions  and. 
conditions  therein  contained,  at  tbe  expira- 
tion of  three  months  next  after  delivery  to 
tbe  company  of  proofs  satisfactory  to  It  of  a 
loss  within  the  term  of  tbe  bond,  to  "make 
good  and  reimburse  to  the"  plaintiff  *^ 
the  extent  of  $10,000,  and  no  further,  such 
pecuniary  loss,  if  any,  as  may  tie  sustained 
by  the  employer  by  reason  of  any  fraudulent 
or  dishonest  conduct  of  tbe  employed  In 
connection  witb  tbe  duties  of  said  position, 
amounting  to  embezzlement  or  larceny,  which 
shall  have  been  committed  during  said  term, 
and  discovered  during  said  term  or  within 
three  months  after  the  expiration  thereof.** 
Tbe  bond  is  set  out  In  full  in  tbe  declaration, 
which  then  charges,  In  one  count  seven  dis- 
tinct acts  of  tbe  cashier,  each  one  of  which 
tbe  plaintiff  claims  amounts  to  larceny.  Tbe 
defendant  demurred  to  the  declaration,  the 
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demurrer  waa  sustained,  plaintiff  declined  to 
amend,  and  Judgment  was  entered  for  the 
defendant,  and  from  that  Judgment  this  ai>- 
peal  was  talcen. 

By  tlie  terius  of  the  bond  the  losses  w^lch 
t£e  defendant  undertalces  to  make  good  are 
limited  to  those  occasioned  by  such  acts  of 
the  cashier  as  amount  to  emt>ezzlement  or 
larceny,  and  the  contention  of  the  appellee 
In  this  court  is  that  the  several  acts  of  the 
cashier  set  out  In  the  declaration,  and  not 
claimed  to  be  embezzlement,  do  not  nmonnt 
to  larceny.  The  flrst  Inquiry  therefore  la: 
What  lp  "Inrceiiy"? 

In  2  Bussell  on  Crimes  (6  Am.  Ed.)  1.  it  Is 
said  that:  "In  a  late  work  of  great  learning 
and  research,  larceny  is  defined  at  large  to 
be  the  wrongful  and  fraudulent  taking  and 
carrying  away  by  any  person  of  the  mere 
personal  goods  of  another,  from  any  place, 
with  a  felonious  Intent  to  convert  them  to  bis 
(the  taker's)  own  use,  and  make  them  his 
own  property,  without  the  consent  of  the 
owj»er."'  In  1  Wharton's  Crlm.  Law  (8th 
EU.)  {  862,  where  the  definitions  given  by 
Baron  Parke,  Coke,  Hawkins,  and  Black- 
stone  are  criticised,  "larceny"  Is  said  to  be 
"the  taking  and  carrying  away  of  a  thing 
onlawfully  and  without  claim  or  right  with 
the  intention  of  converting  it  to  a  use  other 
than  that  of  the  owner."  And  in  2  Bishop's 
New  Crlm.  Law.  I  758,  "larceny"  is  defined 
as  "the  taking  and  removing  by  trespass,  of 
personal  property  which  the  trespasser 
knows  to  belone  either  generally  or  specially 
to  another,  with  the  felonious  intent  to  de- 
prive the  owner  of  his  owership  therein; 
and,  perhaps  it  should  be  added,  for  the  sake 
of  some  advantage  to  the  trespasser — ^a  ques- 
tion on  which  the  decisions  are  not  har- 
monious." These  learned  authors  a^ee  that, 
even  where  it  is  held  that  the  taking  must 
be  Incrl  causa,  it  la  not  necessary  that  the 
motive  should  be  one  of  pecuniary  gain;  any 
advantage  to  the  prisoner  Is  suflScient  And 
they  cite  authorities  to  the  effect  that  to 
take  to  give  away  is  larceny.  1  Wharton's 
Crlm.  Law,  S  806;  1  Bussell  on  Crimes, 
2;  2  Bishop's  New  Crlm.  Law,  IS  840-849. 
While  it  is  intimated  In  State  v.  Hodges,  65 
Md.  127,  that  the  taking  must  be  lucrl  causa, 
and  In  the  case  of  Worthington  v.  State,  58 
Md.  403,  42  Am.  Rep.  338,  larceny  is  said  to 
"consist  In  the  wrongful  taking  and  carrying 
away  the  cliattels  of  another  with  a  felonious 
Intent  to  convert  them  to  the  taker's  own 
use,"  in  the  recent  case  of  Williams  v.  U.  S. 
Fidelity  Co.,  105  Md.  494,  66  AU.  496,  thiff 
court  said  tt^it:  "Larceny,  at  common  law, 
was  the  felonious  taking  of  the  property  of 
another  against  bis  will  with  the  Intent  to 
convert  It  to  the  use  of  the  taker  or,  as  some 
authorities  bold,  the  use  of  the  taker  or  a 
third  person."  Mr.  Bishop  says  (volume  2, 
f  846)  that  the  English  courts  have  at  last 
overthrown  the  old  notion  of  lucrl  causa.  In 
the  case  of  Reg.  v.  White,  9  C.  &  P.  344,  the 
prisoner  White  was  charged  with  Larceny, 


and  the  prisoner  Sellers  was  charged  with 
receiving,  etc.,  and  Erskine,  J.,  sold:  "If  the 
prisoner  Eliza  White  took  the  property  and 
handed  It  to  the  other  prisoner,  as  a  gift.  It 
was  as  much  a  felony  as  It  would  have  been 
if  she  had  sold  It  The  purpose  for  which 
she  took  It  Is  not  material."  The  case  of 
Reg.  V.  Prlvett,  2  C.  &  K.  144,  goes  to  the 
full  extent  of  holding  that  It  is  not  necessa- 
ry that  the  prisoner  should  have  intended  to 
derive  some  benefit  or  gain  to  himself.  In 
that  case  the  Jury  found  that  the  prisoners 
took  the  oats  from  their  master  with  the  In- 
tent to  give  them  to  their  master's  horses, 
and  without  any  Intent  to  apply  them  to 
their  private  use,  and  ETarle,  J.,  reserved  the 
case  for  the  15  Judges,  who  held  the  convlc- 

I  tlon  of  larceny  right  In  25  Cyc.  52.  it  is 
said  that:  "According  to  the  weight  of  au- 
thority, the  felonious  Intent  required  for 
larceny  Is  not  necessarily  an  Intent  to  gain 

'  advantage  for  defendant.  An  intention  to 
deprive  the  owner  of  bis  property  is  enough." 
While  In  18  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  504,  the  preponderance  of  authority  Is 
said  to  be  the  other  way,  but  that:  "It  Is 
not  necessary  that  the  benefit  should  be  of  a 
pecimlary  nature.  •  •  •  It  is  sufficient 
that  he  Intended  to  exercise  proprietary 
rights  to  the  permanent  deprivation  of  the 
real  owner,   as  where  the  purpose  of  the 

I  taking  was  to  convert  the  thing  taken  to  the 

I  use  of  a  third  person  or  merely  In  order  to 
make  a  gift  to  a  third  person." 

I     In  every  larceny  there  must  also  be  a  tak- 

\  Ing  and  a  trespass;  that  is  to  say,  tliere  must 
be  a  taking  from  the  possession  of  the  owner 
against  bis  will.    The  taking,  however,  need 

,  not  be  by  the  hand  of  the  accused.  "If  he 
procure  a  person  Innocent  of  any  felonious 
intent  to  take  the  goods  for  him,  his  <^ense 

'  will  be  the  same  as  if  he  had  taken  the 
goods  himself."  2  Russell  on  Crimes,  4;  1 
Bishop's  New  Orlm.  Law,  U  631,  651;  1 
Wharton's  Crlm.  Law,  |  207;  25  Cyc.  58;  18 
Am.  &  E^g.  Ency.  Law  (2d  Ed.)  468;  Hock- 
heimer's  Crimea  &  Pro.  t  31;  Com.  v.  Barry, 

I  125  Mass.  390.  Where  the  person  who  actu- 
ally takes  the  property  is  also  guilty,  he  who 

>  procured  him  to  commit  the  larceny  is,  if 
present,  guilty  as  principal,  and.  If  absent,  is 
guilty  as  an.  accessory  l)ef ore  the  fact   Hock- 

:  helmer's  Crimes  &  Prp.  g(  26-38;  £5  Cyc.  58; 
1  Bishop's  New  Crlm.  Law,  {  651;  1  Whar- 
ton's Crlm.  Law,  |  207. 

In  the  light  of  these  principles,  we  will 
now  consider  the  several  acts  or  breaches 
charged  in  the  declaration: 

The  first  charge  la:  That  on  the  22d  day 
of  November,  1906,  the  cashier,  who  was 
then  a  member  of  the  firm  of  German  &  Oo., 
caused  to  be  drawn  a  check  on  the  plaintiff 
in  the  name  of  said  company  for  tbe  sum  of 
$2,500,  In  favor  of  bis  brother,  George  H. 
Geiger,  and  delivered  the  check  to  him;  that 
thereupon  liis  brother  presented  the  check  to 
tbe  paying  teller  of  the  plaintiff;  that  the 
paying  teller,  acting  under  the  orders  and 
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directions  of  John  W.  H.  Gelger,  who  was 
then  and  there  the  cashier  of  the  plaintiff, 
paid  the  said  George  H.  Gelger,  In  currency, 
$2,500,  the  amount  of  said  check;  that  at 
the  time  the  check  was  cashed  "there  were 
no  suflSclent  funds  to  the  credit  of  German 
&  Co.  to  satisfy  and  pay  said  check";  that 
the  check  was  not  charged  against  their  ac- 
count, but  by  the  direction  of  the  cashier 
was  "held  in  the  cash  of  the  paying  teller 
of  the  plaintiff";  that  said  sum  of  $2,500, 
received  by  George  H  Gelger,  was,  by  the 
direction  of  the  cashier,  applied  to  purposes 
foreign  to  the  interests  of  the  plaintiff;  and 
that,  when  the  cashier  ordered  the  paying 
teller  of  the  plaintiff  to  turn  over  the  $2  500 
to  George  H.  Gelger,  he  acted  with  the  felon- 
ious Intention  of  causing  the  said  sum  of  $2,- 
500  to  be  wrongfully  taken  and  carried  away 
from  ■  the  possession  of  the  plaintiff  and  of 
canslng  the  plaintiff  to  be  deprived  of  the 
same. 

(2)  The  second  charge  is:  That  on  the  oth 
of  October,  1908,  there  was  deposited  with 
the  plaintiff  by  the  United  Surety  Company 
the  sum  of  $4,500;  the  understanding  be- 
tween the  plaintiff  (acting  solely  through  the 
cashier  and  without  the  knowledge  of  the 
other  ofDcers  of  the  plalAtiff)  and  the  United 
Surety  Company  being  that  said  deposit  of 
$4,500  should  be  subject  to  the  check  of  Ger- 
man &  Co.  only  when  said  check  was  coun- 
tersigned by  Charles  B.  Brown,  on  behalf  of 
the  surety  company.  That  German  &  Co. 
assented  to  the  arrangement,  and  a  separate 
account,  representing  this  deposit,  was  open- 
ed with  the  bank  by  German  &  Co.,  designat- 
ed as  "German  &  Co.  No.  2."  That  on  the 
7tb  of  December,  1906,  a  check  for  $4,500 
was  drawn  through  tl>e  procurement*  and 
direction  of  the  cashier  by  German  &  Oo. 
against  this  account,  but  was  not  coimter- 
signed  by  Charles  B.  Brown.  That  this 
check  for  $4,500  was,  by  the  direction  of  the 
cashier,  charged  to  the  account  of  German  A 
Go.  No.  2,  and  was  then  substituted  In  the 
cash  of  the  paying  teller  of  the  plaintiff  for 
the  check  of  $2,500,  cashed  for  George  H. 
Gelger,  and  a  memorandum  of  $2,000  cred- 
ited to  German  &  Co.  And  that  the  memo- 
randum was  then  taken  from  the  cash  of  the 
paying  teller  by  the  cashier. 

(3)  The-thlrd  charge  is:  That  on  Novem- 
ber 12,  1900,  there  stood  to  the  credit  of  Ger- 
man &  Co.  In  their  account  with  the  plain- 
tiff $241.29;  that  on  that  day  a  check  drawn 
on  that  account  for  $500  was  paid  out  of  the 
plaintlfTs  funds  by  the  direction  of  the  cash- 
ier; that  from  that  time  until  and  Includ- 
ing the  24th  of  November,  1906,  the  account 
of  German  &  Co.  was  continuously  over- 
drawn, although  divers  and  sundry  dex>oslts 
during  that  period  were  made  by  the  said 
German  &  Co. ;  that,  notwithstanding  the 
fact  that  the  account  of  German  &  Co.  was 
continuously  overdrawn  during  the  above- 
mentioned  period,  divers  and  sundry  checks, 
including  the  check  of  $500,  amounting  in. 


the  aggregate  to  $10,733.63,  were  paid  out 
of  the  funds  of  the  plaintiff  by  the  direction 
and  order  of  the  cashier;  that  on  the  24th 
of  November,  1906,  the  account  of  German  & 
Co.  was  balanced  by  crediting  $800  deposited 
that  day,  and  the  said  memorandum  of  $2,- 
000 ;  and  that,  when  the  cashier  ordered  the 
paying  teller  to  make  payment  of  each  of 
the  above-mentioned  checks  of  German  &  Co., 
the  payments  of  which  were  not  warranted 
by  cash  standing  to  their  credit,  he,  the  said 
cashier,  acted  with  the  felonious  intent  of 
causing  the  sums  of  money  called  for  by  said 
checks  to  be  wrongfully  taken  and  carried 
away  from  the  possession  of  the  plaintiff, 
and  of  causing  the  plaintiff  to  be  deprived 
of  said  sums  of  money. 

(4)  The  fourth  charge  is:  That  on  August 
3,  1906,  there  stood  to  the  credit  of  the  Mary- 
land Plumbing  ft  Tinning  Company,  In  which 
the  cashier  had  a  large  pecuniary  interest, 
the  sum  of  $22.33 ;  that  on  that  day  a  check 
was  drawn  on  said  account  by  said  company 
for  the  sum  of  $290.08,  and  another  check 
for  $27.54;  that  both  of  said  checks  were 
paid  out  of  the  plaintiffs  funds  by  the  or- 
der and  directions  of  the  cashier:  that  from 
that  time  until  and  including  the  4th  day  ot 
January,  1907,  the  account  of  said  company 
was  continuously  overdrawn,  although  divers 
and  sundry  deposits  were  made  during  that 
period  by  said  company ;  that,  notwithstand- 
ing the  account  of  the  company  was  contin- 
uously overdrawn  during  the  above-mention- 
ed period,  divers  and  sundry  checks,  includ- 
ing the  above-mentioned  checks,  amounting 
In  the  aggregate  to  $22,937.29,  were  paid  out 
of  the  funds  of  the  plaintiff  by  the  dlrectloji 
and  order  of  the  cashier;  that  on  the  4th 
of  January,  1907,  the  amount  of  the  over- 
draft of  the  account  of  said  company  was 
$77^71,  which  is  still  due  the  plaintiff ;  and 
that,  when  the  cashier  ordered  the  paying 
teller  to  make  payment  of  each  of  the  above- 
mentioned  checks  of  said  company,  the  pay- 
merit  of  which  was  not  warranted  by  the 
cash  standing  to  the  credit  of  said  company, 
he,  said  cashier,  acted  with  the  felonious  in- 
tent of  causing  the  sums  of  money  called  for 
by  said  checks  to  be  wrongfully  taken  and 
carried  away  from  the  possession  of  the 
plaintiff,  and  of  causing  the  plaintiff  to  be 
deprived  of  the  same. 

(5)  The  fifth  charge  is:  That  from  the  15th 
of  December.  1905,  to  the  26th  of  November, 
1906,  divers  and  sundry  checks  of  the  Mary- 
land Plumbing  &  Tinning  Company,  In  ad- 
dition to  the  checks  above  mentioned,  and 
divers  and  sundry  promissory  notes  of  said 
company,  amounting  In  the  aggregate  to  $7.- 
307.02,  were  paid  by  the  paying  teller  of  the 
plaintiff  by  the  order  and  direction  of  the 
cashier  and  (also  by  his  direction  and  or- 

t  der)  held  In  the  cash  of  the  paying  teller  un- 
j  til  December  6,  1906,  at  which  time  the 
i  cashier  deposited  in  said  cash  his  own  check 
1  for  $3,323.50,  and  three  checks  of  a  certain 
I  John  Schlee,  one  for  $1,143.10,  one  tor  $1,- 
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000,  and  one  for  $1,880.14,  and  withdrew 
from  Bald  cash  the  checks  and  notes  of  said 
company;  that  said  checlus  of  John  Schlee 
were  obtained  by  the  cashier  for  the  pur- 
pose of  paying  certain  promissory  notes  of 
said  Schlee  which  tkll  dne  to  the  plaintiff; 
that,  Instead  of  using  the  checks  for  such 
pnrpose,  the  cashier  fraudulently  used  the 
same  for  the  purpose  above  stated;  and 
that,  when  the  cashier  ordered  the  paying 
teller  to  make  payment  of  the  above-mention- 
ed checks  and  notes  of  said  company,  the 
payments  of  which  were  not  warranted  by 
the  cash  standing  to  the  credit  of  the  com- 
pany, he  acted  with  the  felonious  intention 
of  causing  the  sums  of  money  called  for  by 
said  notes  and  checks  to  be  wrongfully  tak- 
en and  carried  away  from  the  possession  of 
the  plaintiff,  and  of  causing  the  plaintiff 
to  be  deprived  of  the  same. 

(6)  The  sixth  charge  is:  That  on  the  Slst 
of  December,  1906,  there  appeared  on  the 
books  of  the  plaintiff  a  balance  to  the  credit 
of  German  &  Co.  of  $103.49 ;  that  on  January 
2,  1907,  one  check  for  $50,  and  three  checks, 
each  for  $300,  were  drawn  against  their  ac- 
count; that  on  January  4,  1907,  a  check  for 
$1,025  was  drawn  against  said  account ;  that 
on  January  8,  1907,  a  check  for  $105  and  an- 
other check  for  $400  were  drawn  against  said 
account,  and  on  January  9th  a  check  for  $400 
was  drawn  against  said  account,  making  In 
all  checks  for  $2,940.75,  each  one  of  which 
was  paid  by  the  paying  teller  of  the  plain- 
tiff by  the  order  and  direction  of  the  cashier, 
and  In  the  aggregate  the  payment  of  said 
checks  made  an  overdraft  of  $2,837.26 ;  that, 
when  the  cashier  ordered  the  paying  teller 
of  the  plaintiff  to  pay  each  of  last-mention- 
ed checks,  the  payment  of  which  was  not 
warranted  by  the  cash  standing  to  the  credit 
of  German  &  Co.,  he  (the  cashier)  acted  with 
the  felonious  intention  of  causing  the  sums 
of  money  called  for  by  said  checks  to  be 
wrongfully  taken  and  carried  away  from  the 
possession  of  the  plaintiff,  and  of  causing 
the  plaintiff  to  be  deprived  of  the  same. 

(7)  And  the  seventh  and  last  charge  Is: 
That,  as  appears  from  the  statement  filed 
with  the  declaration  as  a  part  thereof,  mark- 
ed plaintiffs  "Exhibit  No.  4,"  George  H. 
Gelger  was,  by  the  order  and  direction  6f 
the  cashier,  permitted  to  have  divers  and 
sundry  checks  paid  by  the  paying  teller  of 
the  plaintiff  which  caused  the  account  of 
the  said  George  H.  Gelger  to  be  overdrawn 
to  the  amount  of  $115.84,  which  sum  is  still 
dne  and  unpaid;  and  that  when  the  cashier 
ordered  the  paying  teller  to  make  payment 
of  the  checks  to  his  brother,  not  warranted 
by  the  cash  standing  to  the  credit  of  his 
brother,  he  (the  cashier)  acted  with  the  fe- 
lonious Intention  of  causing  the  sums  of  mon- 
ey called  for  by  said  checks  to  be  wrongful- 
ly taken  and  carried  away  from  the  posses- 
sion of  the  plaintiff,  and  of  causing  the 
plaintiff  to  be  deprived  of  said  sums  of  money. 


The  declaration  further  charges  that  the 
cashier,  in  ordering  the  payment  of  the 
above-mentioned  checks  and  notes,  acted 
without  the  assent  or  authority  of  the  board 
of  directors  of  the  plaintiff  "and  without 
■warrant  or  authority  from  any  by-laws  or 
regulations  of  the  plaintiff,"  and  that  the 
plaintiff  "has  done  all  things  required  to  be  ■ 
done  by  it  by  said  bond." 

Now  the  plaintiff,  instead  of  charging  in 
more  general  terms  the  loss  of  the  money 
through  the  fraudulent  and  dishonest  acts  of 
the  cashier  amounting  to  larceny,  as  was 
done  In  the  case  of  Am.  Bonding  &  Trust 
Co.  V.  Milwaukee  Co.,  91  Md.  733,  48  Atl.  72, 
has  elected  to  set  out  the  particular  acts  by 
which  It  sustained  the  losses  it  seeks  to  re- 
cover, and  which,  it  claims,  amount  to  lar- 
ceny, and,  unless  these  allegations  sufficient- 
ly charge  the  larceny,  the  declaration  Is  bad. 
In  the  first,  third,  fourth,  fifth,  sixth,  and 
seventh  breaches  it  is  alleged  that  the  cash- 
ier, without  any  authority  to  do  so,  and  with 
the  intention  of  feloniously  taking  and  car- 
rying away  from  the  possession  of  the  plain- 
tiff the  several  sums  of  money  for  which  the 
checks  and  notes  were  drawn,  caused  the 
teller  of  the  plaintiff  to  pay  said  checks  and 
notes  when  there  was  not  sufficient  money 
to  the  credit  of  the  drawers  of  the  checks  to 
Justify  their  payment  If  these  sums  of 
money  'were  paid  out  of  the  funds  of  the 
plaintiff  under  such  circumstances,  and  the 
teller  was  Innocent  of  any  felonious  intent, 
or  If  he  participated  In  the  felonious  intent, 
and  the  money  was  taken  and  paid  in  the 
presence,  actual  or  constructive,  of  the  cash- 
ier, then  the  cashier,  under  the  authorities 
we  have  cited,  was  guilty  of  larceny;  but 
if  the  teller  was  gulHy,  and  the  several  sums 
of  money  charged  to  have  been  taken  and 
paid  by  blm  were  not  taken  and  pnid  In  the 
presence  of  the  pashler,  the  cashier  was  on- 
ly guilty  as  an  accessory  before  the  fact. 
While  at  common  law,  and  In  this  state,  the 
penalty  is  the  same,  "the  offenses  of  princi- 
pal and  accessory  before  the  fact"  to  larceny 
are  distinct,  and  there  cannot  be  a  "convic- 
tion of  one  charge  upon  an  allegation  of  the 
other,  and  an  acquittal  upon  one  charge  is  no 
bar  to  a  trial  upon  the  other."  Hockhelmer's 
Crimes  &  Crlm.  Proc.  H  37,  38 ;  1  Wharton's 
Crim.  Law,  I  238;  1  Bishop's  New  Crlm. 
Law,  {  663;  Code  Pub.  Gen.  Laws  1904,  art. 
27,  i  261. 

In  the  first,  fifth,  sixth,  and  seventh  breach- 
es charged  In  the  declaration  the  pleader 
does  not  say  that  the  money  pnid  on  the 
checks  therein  mentioned  was  paid  out  of 
the  funds  of  the  plaintiff,  and,  while  it  may 
be  inferred  from  other  facts  charged,  it  Is 
not  distinctly  alleged.  In  the  third,  fourth, 
fifth,  sixth,  and  seventh  breaches  It  is  not 
alleged  that  the  teller  of  the  bank  'was  inno- 
cent of  the  larceny  of  which  the  cashier  Is 
charged  to  have  been  guilty,  or  that  the  mon- 
ey taken  and  applied  by  the  teller  to  the  pay- 


Digitized  by 


Google 


688 


73  ATO.NTI0  RSPORTEB. 


(M& 


ment  of  the  cbecta  and  notes  was  taken  In 
the  presence  of  the  cashier.  It  does  not 
therefore  appear  from  the  charges  made  in 
these  breaches  that  the  cashier  was  KnIIty  of 
the  larceny  of  the  money  taken  and  applied 
by  the  teller  to  the  payment  of  the  checks 
and  notes  referred  to.  In  the  second  breach 
there  Is  no  charge  that  either  the  cashier  or 
the  teller  took  the  money  of  the  bank.  As 
the  facts  set  ont  In  the  declaration  are  not 
sufficient  to  show  that  the  losses  suffered  by 
the  plaintiff  were  sustained  by  reason  of 
such  fraudulent  and  dishonest  conduct  of 
the  cashier  as  amounted  to  larceny  or  em- 
bezzlement, they  are  not  sufficient  to  entitle 
the  plalutlff  to  recover  under  the  terms  of 
the  bond  sued  on. 

While  It  does  not  appear  to  be  necessary 
to  set  out  In  a  separate  count  each  breach  of 
a  bond  of  the  kind  sued  on  in  this  case 
(Bvana*  Harris,  vol.  2,  188,  cited  In  1  Pbe's 
P.  &  P.  p.  798;  Bullen  &  Leake,  Precedents 
&  Plea.  (3d  Bd.]  114-118;  3  Bncy.  Plea.  & 
Prac.  enO,  660;  3  Ency.  of  Forms,  730,  731; 
People  V.  Brush,  6  Wend.  [N.  Y.]  454),  it  is 
said  In  3  Ency.  Plea.  &  Prac.  661  that:  "The 
assignment  of  each  breach  of  a  bond  must 
be  perfect  In  Itself,  and  cannot  be  made  by 
a  reference  to  other  breaches.  The  breach 
must  show  with  certainty  and  precision  that 
the  plaintiff  has  a  cause  of  action."  But 
there  is  another  reason  why  the  demurrer  to 
the  declaration  was  properly  sustained.  By 
the  express  terms  of  the  bond,  the  undertak- 
ing of  the  defendant  was  to  pay  such  losses 
as  the  plaintiff  sustained  by  reason  of  the 
fraudulent  and  dishonest  conduct  of  the  cash- 
ier, amounting  to  larceny,  etc.,  "which  shall 
Iiare  been  committed  during  said  term,  and 
discovered  during  said  term  or  within  three 
months  after  the  expiration  thereof,"  and  It 
is  nowhere  alleged  in  the  declaration  when 
the  alleged  fraudulent  actri  of  the  cashier 
were  discovered.  Fidelity  &  Casualty  Co.  v. 
Consolidated  Nat.  Bank,  71  Fed.  116. 17  0.  C. 
A.  641;  Am.  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  18  Sup.  Ct.  552,  42  U  Bd.  077. 

As  all  the  breaches  set  out  in  the  declara- 
tion are  bad.  It  Is  not  necessary  to  decide  the 
further  question  discussed  by  counsel  in  the 
case,  vis.,  whether  when  some  of  the  breach- 
es are  bad,  and  the  others  are  good,  a  demur- 
rer to  the  whole  declaration  can  be  sustain- 
ed. It  is  said,  however,  In  note  2  to  3  Ency. 
of  Plea.  &  Prac.  p.  659,  where  a  number  of 
cases  are  cited,  that  "the  several  assign- 
ments of  breach  are  analagous  to  several 
counts  In  a  declaration,"  and  that  a  general 
demurrer  to  the  whole  declaration  will  not 
be  sustained  If  one  of  the  several  breaches 
assigned  is  sufficient 

For  the  reasons  assigned,  we  must  affirm 
the  judgment  below;  but  we  shall  remand 
the  case  under  section  22,  of  article  5  of  the 
Code  (rule  8,  respecting  appeals),  to  the  end 


that,  by  proper  amendment,  the  ease  may  be 
tried  upon  Its  merits. 
Judgment  affirmed,  and  case  remanded. 


<m  Md.  m 
GREEN  T.  T.  A.  SHOEMAKER  &  CO. 
(Court  of  Appeals  of  Maryland.    June  28, 1909.) 
L  Lardlobo  and  Tbnaht  (1 18*>— Natubk  <w 
Tk<>iamlv. 

Evidence  held  to  show  that  a  person  was 
not  a  mere  lod|;er  in  a  bouse  with  the  legal  po>- 
sessloD  remaining  in  a  landlady,  but  was  a  ten- 
ant, entitled  to  exclusive  poesMsion  and  control 
of  rooms  occupied. 

[E}d.  Note.— For  other  cases,  see  Landlord  aad 
Tenant,  Dec  Dig.  i  18.*] 

Z  NuiBANCK  («  3*)— Blastiho  or  Rocks. 

Blasting  of  rocks  with  explosives  in  the  vi- 
cinity of  another's  dwelling  bouse  is  a  nuisance; 
and  the  person  doing  the  act  or  causing  it  to  bs 
done  is  liable  for  all  resulting  injuries. 

[E^.  Note. — For  other  cases,  sea  Nniaano% 
Cent.  Dig.  {  15 ;   Dec.  Dig.  f  3.*] 

3.  Pasties  (|  1*)— Person  Entitlkd  to  8tj»— 
Rule  at  Comiion  L<aw. 

The  general  rule  at  common  law  is  that  er- 
ery  action  must  lie  brought  in  the  name  of  tbt 
person  whose  legal  right  has  been  invaded. 

(Ed.  Note.— For  other  cnses,  see  Parties,  CenL 
CHg.  I  1 ;   Dec  Dig.  i  L*] 

4.  Nuisance  (f  44*)— Pbivat«  Kitisano— 
Persons  E^titud  to  Sub. 

A  tenant  in  possession  of  rooms  in  a  boose 
near  where  blasting  was  done  could  sue  as  for 
a  private  nuisance  for  injuries  sustained  by  her 
therefrom. 

(Ed.  Note.— For  other  cases,  see  Nnisanes^ 
Cent.  Dig.  f i  107-10!) ;   Dec  Dig.  {  44.*] 

5.  Explosives  (i  12*)— Injury  raoM  BikASr- 
INO  —  Question  fob  Just  —  Pbozulatb 
Cause. 

In  an  action  for  physical  injuries  alleged  to 
have  resulted  from  {right  from  blasting  near 
plaintiffs  residence,  where  plaintiff  was  30 
years  old,  in  sound  health,  and  free  from  any 
nervous  disorder  or  tendency  before  the  blasting 
began,  which  shattered  the  roof,  walla,  and  win- 
dows of  the  house  by  night  and  day,  and  caused 
her  constant  fright  and  she  afterwards  was  af- 
flicted with  nervous  prostration,  in  the  absence 
of  evidence  of  any  other  cause  therefor,  the 
question  whether  the  fright  was  the  proximate 
cause  of  the  nervous  condition  was  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Ezploaives, 
Dec  Dig.  I  12.*] 

6.  Dahages  ({  52*)— Qboundb— Phtbioai.  In- 

JUBY   ReSULTINO  FSOM   KEIGHT. 

If  fright  was  a  reasonable  and  natural  con- 
sequence of  blasting  operations  near  a  person's 
dwelling,  and  the  person  was  actually  put  in 
fright  thereby,  and  injury  to  her  health  was  a 
reasonable  and  natural  oonsequence  of  the 
fright,  and  was  actually  and  proximately  occa- 
sioned thereby,  she  could  recover  for  the  injuiy. 
[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  t  100;   Dec.  Dig.  i  62.*] 

Appeal  from  Circuit  Court,  Baltimoc* 
County;   Frank  I.  Duncan,  Judge. 

Action  by  Rebecca  A.  Oreen  against  T.  A. 
Shoemaker  &  do.  Judgment  for  defendant; 
and  plaintiff  appeals.  Reversed,  and  new 
trial  awarded. 

Argued  before  BOYD,  a  J.,  and  PEARCSl, 
BRISCOE,  SCHMUCKER,  BURKB,  THOM- 
AS, and  WORTHINGTON,  JJ. 


•For  other  cuei  sm  lam*  topic  and  secUon  NUMBBR  In  Dec.  ft  Am.  Digs.  1MI7  to  data,  A  Beporter 
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Edward  H.  Hammond  and  Z.  Howard 
Isaac,  for  appellant.  Wm.  H.  Harlan  and 
John  li.  O.  Lee,  for  appellee. 

PBAROD,  J.  Tbls  to  an  action  by  the  ap- 
pellant, a  married  woman,  to  recover  dam- 
ages for  alleged  injuries  to  ber  property  and 
person,  caused  by  the  blasting  of  rocks  by 
the  defendants  In  the  vicinity  of  her  dwell- 
ing. She  lived  at  Alberton,  In  Howard  coun- 
ty, about  200  yards  from  the  line  of  the 
.Baltimore  &  Ohio  Railroad,  and  the  defend- 
'  ants  were  contractors,  who  were  engaged  in 
,  extensive  work  upon  the  line  of  said  railroad 
\during  the  year  1906,  which  required  the 
.blasting  of  large  quantities  of  rock  by  ex- 
plosives. The  declaration  contained  Your 
counts,  and  the  first  and  second  are  substan- 
tially tbe  same.  They  allege  tbat  at  the 
time  of  the  grievance  complained  of  tbe 
plalntier,  as  tenant,  was  In  possession  of 
three  certain  rooms  in  a  bouse  belonging  to 
Mrs.  Annie  Mcllvaney,  in  which  said  three 
rooms  the  plaintiff  resided,  and  to  tbe  ex- 
clusive possession  of  which  she  was  entitled ; 
that  the  defendants  from  about  April  14, 
1906.  to  December,  1906.  were  engaged  in 
blasting  large  quantities  of  rock  near  her 
said  residence,  and  by  means  thereof  caused 
large  rocks  and  stones  to  be  cast  on  tbe 
house  to  which  sbe  resided,  and  tbe  lot  of 
land  appurtenant  thereto,  destroying  doors, 
windows,  sashes,  and  glass  therein,  breaking 
the  roof  and  porches,  and  cracking  the  walls 
and  ceilings  of  said  house,  and  particularly 
of  tbe  three  rooms  occupied  by  the  plaintiff, 
breaking  tbe  glass  and  china  of  the  plaintiff 
and  otherwise  injuring  her  property,  and 
wrongfully  depriving  ber  thus  of  tbe  quiet 
and  peaceable  possession  of  said  rooms  as 
ber  dwelling.  These  two  counts  further  al- 
leged tbat.  in  consequence  of  said  blasting, 
tbe  plaintiff  was  struck  and  wounded  by 
falling  plaster  and  d6bris,  "and  was  caused 
immediately  by  said  blasting  to  be  violently 
shaken  and  Jarred,  whereby  she  was  greatly 
Injured  physically  •  •  *  and  her  bealth 
has  been  greatly  damaged  and  shattered, 
and  her  nervous  system  disordered,  and  she 
has  suffered  great  physical  pain  in  conse- 
quence, and  has-  sustained  severe  and  per- 
manent physical  injuries."  The  third  and 
fourth  counts  are  substantially  the  same. 
These  counts,  after  alleging  the  plalntlfTs 
title  to,  and  occupation  of,  said  three  rooms, 
and  the  blasting  operations  of  tbe  defend- 
ants, with  the  resulting  damage  to  said 
dvrelling  and  rooms,  as  set  forth  in  the  first 
and  second  counts,  further  alleged  that  'im- 
mediately, and  In  consequence  thereof,  all 
persons  on  or  about  said  premises,  and  those 
living  in  said  rooms.  Including  the  plaintiff, 
were  kept  in  continual  fear  and  Jeopardy  of 
their  lives,  rendering  a  proper  attention  by 
tbe  plaintiff  to  her  duties  full  of  fear  and 
danger,  and,  as  a  further  consequence,  the 
tdaintlff  was  wrongfully  deprived  of  the 
quiet  and  peaceable  possession  of  said  rooms 


as  ber  abode,  aiid  was  frequently  compelled, 
by  day  and  by  night,  to  seek  shelter  in  the 
cellar,  and  that  as  a  further  consequence  the 
said  dwelling  and  the  said  plaintiff's  room's 
therein  were  subjected  to  incessant  and  vio- 
lent vibrations,  •  •  •  and  the  plalntlfl 
and  all  other  persons  in  said  rooms  were 
subjected  to  frequent  and  violent  physical 
Jars,  and  tbat  plaintiff's  health  has  been 
thereby  greatly  damaged  and  shattered,  and' 
her  nervous  system  disordered,  and  she  has 
by  reason  suffered  great  physical  pain,  and 
has  sustained  severe  and  permanent  phys- 
ical injuries." 

Tbe  defendants  filed  the  general  issue 
pleas.  The  plaintiff  testified  that  previous 
to  1901  she  rented  and  occupied  the  same 
rooms  as  tenant  of  Mrs.  Mcllvaney,  paying 
as  rent  |3  a  month;  that  in  1901  Mrs.  Mc- 
Ilvaney's  husband  died,  and  she  then  went 
to  work  in  a  mill  nearby;  that  plaintiff 
then  agreed  with  Mrs.  Mcllvaney  to  take 
care  of  ber  children  and  do  her  housework 
while  she  was  at  tbe  mill,  and  that  her  rent 
for  the  same  rooms  at  the  same  rate  should 
be  paid  for  by  said  services  Instead  of  in 
money  as  theretofore;  that  there  was  no 
community  of  Interest  or  occupation  of  said 
house  between  Mrs.  Mcllvaney  and  the 
plaintiff;  tbat  she  had  exclusive  possession 
and  control  of  ber  three  rooms,  and  Mrs.  Mc- 
llvaney of  the  residue  of  said  dwelling;  that 
Mrs.  Mcllvaney  furnished  tbe  meals,  pre- 
pared tbe  same,  and  they  were  eaten  In  her 
part  of  the  bouse,  and  tbe  plaintUTs  ar- 
rangement for  ber  family  was  tbe  same; 
and  that  all  their  household  arrangements 
were  separate  and  distinct  Sbe  testified 
tbat  the  first  bla«t  was  on  April  14,  1906; 
tbat  It  knocked  nearly  balf  tbe  plastering 
from  the  wall  of  tbe  room  she  was  In,  and 
part  of  the  celling.  None  of  it  then  fell  on 
ber,  though  some  fell  on  Mrs.  McUvaney's 
child.  It  seemed  to  lift  tbe  house  up,  and 
then  let  It  fall.  It  broke  every  glass  in  tbe 
window  except  one.  It  threw  tbe  table  up- 
side down.  It  broke  two  dozen  Jars  belong- 
ing to  tbe  plaintiff  In  the  cellar  of  the  house. 
On  April  24th  a  stone  burst  through  the  roof 
and  ceiling  and  came  down  through  plain- 
tiff's bed,  mattress,  and  spring,  and  broke 
tbe  slats  and  rollers.  It  weighed  22  pounds. 
That  blast  tore  tbe  window  sash  out,  broke 
some  In  two,  and  threw  them  across  the 
room.  They  did  not  sleep  in  that,  bed  for 
six  weeks  after  that.  This  blasting' kept  up 
till  the  fall  of  1906.  They  often  had  to  leave 
their  meals  and  run  to  tbe  cellar,  and  were' 
in  terror  all  night  of  being  killed.  She  had 
to  sit  up  in  a  chair  at  night  the  best  part  of 
six  weeks  while  they  were  blasting  across 
the  river.  She  said:  "My  nerves  were  com- 
pletely broken  down  through  fright,  and  I 
was  not  able  to  do  my  work.  Before  that 
time,  I  was  in  ordinary  health,  and  never 
was  nervous.  Since  then  I  bave  had  no 
health  at  all.  Dr.  Miller  attended  me  for 
this  nervousness,  and  be  came  every  day 
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dnring  the  latter  part  of  April,  and  after 
that  every  week  or  so  until  fall."  Dr.  Mil- 
ler testified  that  he  was  her  family  pbysi- 
clan  before  and  after  this  blasting;  that 
after  April  14th  plaintiff  developed  nervous 
prostration  which  he  attributed  to  the  shock 
of  the  blasting.  George  Green,  plaintlfTs 
husband,  testified  that  be  worked  for  de- 
fendants at  that  time;  that  there  was  con- 
stant blasting  going  on,  and  that  in  conse- 
quence his  wife  had  become  a  nervous 
wreck;  that  she  was  30  years  of  age,  and 
before  this  blasting  had  always  attended  to 
all  her  household  duties,  but  since  then  has 
been  unable  to  do  so.  On  cross-examination 
be  said:  "As  far  as  the  renting  of  the  house 
was  concerned,  I  did  not  think  the  house 
belonged  to  me.  I  did  not  have  any  Jurisdic- 
tion over  It.  I  bought  the  set  of  furniture 
to  which  the  bed  belonged  16  years  ago.  My 
two  sisters  lived  with  me  and  I  collected  $8 
a  month  rent  from  them."  It  Is  quite  plain, 
as  the  whole  rent  paid  Mrs.  McIIvaney  was 
$3  a  month,  that  the  $8  per  month  paid 
George  Green  by  his  sisters,  and  which  he 
called  rent,  must  have  been  for  their  board 
which  was  supplied  by  bim.  Mrs.  Harris, 
the  former  Mrs.  McIIvaney,  who  bad  since 
married,  testified  that  she  was  a  sister-in-law 
of  Mrs.  Green,  and  that  the  agreement  In 
regard  to  the  rent  of  her  rooms  was  that 
"she  was  to  take  care  of  my  children  and 
do  the  work  while  I  worked  In  the  mill." 
She  was  then  asked  what  Mrs.  Green  was  to 
get  for  that,  and  she  replied:  "The  use  of 
the  rooms  she  rented."  Mrs.  Davis,  Walter 
Oldfleld,  and  Hamilton  Oldfield  testified  to 
the  terrific  blasting  and  the  damage  of  the 
property.  Upon  the  close  of  the  plaintiff's 
testimony,  the  defendants  moved  to  strike 
out  all  the  evidence  of  the  plaintlfTs  wit- 
nesses "bearing  on  the  nervous  condition 
and  nervous  shock  to  the  plaintiff,  and  any 
physical  Injury  resulting  from  such  nervous 
shock,  such  testimony  having  been  admit- 
ted subject  to  exception,  because  there  Is  no 
evidence  of  any  physical  Impact  or  corporal 
injury  to  the  plaintiff."  This  motion  was 
granted,  and  the  first  exception  was  taken 
to  that  ruling. 

The  defendants  then  prayed  an  instruc- 
tion "that,  under  the  pleadings  and  evidence 
in  the  case,  there  is  no  evidence  legally  suflB- 
clent  to  entitle  the  plaintiff  to  recover,  and 
their  verdict  must  be  for  the  defendants"; 
and  the  second  exception  was  taken  to  the 
granting  of  that  Instruction.  The  defend- 
ants having  filed  only  the  general  issue  plea 
to  all  the  counts  of  the  amended  declara- 
tion, there  is  no  question  arising  as  to  the 
form  of  the  pleadings,  and  there  are  only 
two  questions  which  It  Is  necessary  to  con- 
sider: (1)  Can  the  plaintiff  upon  the  evi- 
dence which  was  admitted  recover  damages 
for  the  interference  with  her  quiet  posses- 
sion and  enjoyment  of  the  rooms  occupied 
and  rented  by  lier?    (2)  Does  a  cause  of  ac- 


tion He  for  physical  Injury  resulting  from 
fright  and  nervousness  caused  by  the  wrong- 
ful acts  of  the  defendants? 

The  evidence  is  undisputed  that  the  rent 
for  these  rooms  was  always  paid  by  the 
plaintiff,  and  not  by  her  husband,  and  that 
the  agreement  of  renting  was  made  by  Mrs. 
McIIvaney  with  the  plaintiff  alone.  We  are 
of  opinion  that  under  the  evidence  the  plain- 
tiff was  not  a  mere  lodger,  the  landlady  re- 
taining the  legal  possession  of  the  whole 
house,  but  that  she  was  a  tenant  entitled 
to  the  exclusive  possession  and  control  of  the 
rooms  she  occupied.  Blasting  of  rocks  by 
the  use  of  gunpowder  or  other  explosives 
in  the  vicinity  of  another's  dwelling  house 
Is  a  nuisance,  and  tbe  person  doing  the  act. 
or  causing  it  to  be  done,  Is  liable  for  all 
injuries  that  result  therefrom.  Wood  on 
Law  of  Nuisances,  158 ;  29  Cyc.  1167 ;  Hay  v. 
echoes,  2  N.  Y.  159,  51  Am.  Dec.  279;  2 
Greenleaf  on  Evidence,  f  254.  Each  connt 
in  this  declaration  charges  acts  which  con- 
stitute '  a  public  or  common  nuisance,  and 
also  discloses  special  injuries  sustained  by 
the  plaintiff  recoverable  in  a  private  action. 
Among  these  special  injuries  were  that  "all 
persons  living  in  said  rooms,  including  the 
plaintiff,  were  kept  In  continual  fear  and 
Jeopardy  of  their  lives,  rendering  a  proper 
attention  by  the  plaintiff  to  her  duties  full 
of  fear  and  danger."  This  is  the  same 
allegation  made  in  the  narr.  in  Scott  v.  Bay. 
3  Md.  431,  which  was  a  case  of  blasting, 
and  in  which  tbe  court  said  damages  for 
such  injuries  were  recoverable  in  case.  In 
Webb's  Pollock  on  Torts,  the  author  says: 
"The  conception  of  private  nuisance  was 
formerly  limited  to  Injuries  done  to  a  man's 
freehold  by  a  neighbor's  acts,  of  which  stop- 
ping or  narrowing  rights  of  way  and  flood- 
ing land  by  the  diversion  of  water  courses 
appear  to  have  been  the  chief  species.  In 
the  modem  authorities  it  Includes  all  Inju- 
ries to  an  owner  or  occupier  In  the  enjoy- 
ment of  the  property  of  which  be  Is  In 
possession  without  regard  to  the  quality  of 
the  tenure."  The  same  author,  on  page  494. 
says:  "The  kind  of  nuisance  which  Is 
most  commonly  spoken  of  by  the  technical 
name  is  the  continuous  doing  of  something 
which  interferes  with  another's  health  or 
comfort  in  the  occupation  of  his  property, 
such  as  carrying  on  a  noisy  or  offensive 
trade."  Tbe  general  rule  of  the  common 
law  is  that  every  action  must  be  brought  In 
the  name  of  tbe  party  whose  legal  right 
has  been  Invaded  or  Infringed.  15th  Enc. 
PI.  &  Pr.  484.  For  the  Immediate  wrong 
and  damage  the  person  Injured  is  the  only 
one  who  can  maintain  the  actlcm.  Id.  578. 
"The  person  who  sustains  an  injury  is  tlie 
person  to  bring  an  action  for  the  Injury 
against  the  wrongdoer.'.'  Dicey  on  Parties, 
847.  We  think  this  action  was  properly 
brought  by  tbe  plaintiff.  Even  if  no  other 
damage  were  shown  than  the  brealUng  of 
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the  two  dozen  Jars  which  were  her  personal 
property,  she  would  be  entitled  to  at  least 
nominal  damages  which  would  carry  costs. 
In  Hazard  Powder  Ck).  T.  Volger,  58  Fed. 
152,  7  O.  C.  A.  130,  a  husband,  Schultze 
Volger,  sued  the  Hazard  Powder  Company, 
alleging  that  it  maintained  a  powder  maga- 
zine In  violation  of  a  city  ordinance,  and 
that  Its  explosion  wrecked  bis  house  and 
Injured  his  wife.  His  house  was  erected 
on  the  land  of  another  under  a  license.  He 
gave  up  bis  position  to  nurse  his  wife,  and 
it  was  held  that  peaceable  possession  was 
evidence  of  his  right  to  maintain  the  action 
without  regard  to  title.  It  was  also  held 
that  he  could  recover  for  the  loss  of  his 
wife's  services,  and  the  value  of  his  own 
services  as  a  nurse;  that  Is,  what  would 
have  been  the  reasonable  cos^  for  a  hired 
nurse.  The  wife  also  brought  a  separate 
suit  to  recover  for  her  own  personal  in- 
juries, and  did  recover.  It  does  not  appear 
from  the  report  of  the  case  what  was  the 
character  of  her  Injuries,  and  these  cases 
are  only  cited  to  show  that  separate  re- 
coveries were  there  allowed.  It  follows 
from  what  we  have  said  that  it  was  error 
to  grant  the  defendant's  prayer,  which  abso- 
lutely withdrew  the  case  from  the  Jury. 

This  brings  us  to  the  important  question 
involved  in  the  granting  of  the  motion  to 
strike  out  all  the  testimony  bearing  on  the 
nervous  shock  to  the  plaintiff  and  physical 
Injury  resulting  therefrom.  There  is  a  wide 
divergence  of  Judicial  opinion  as  to  whether 
a  cause  of  action  will  lie  for  actual  physic- 
al injuries  resulting  from  fright  and  nerv- 
ous shock  caused  by  tbe  wrongful  acts  of 
another,  and  it  may  be  considered  as  set- 
tled that  mere  fright,  without  any  physical 
Injury  resulting  therefrom,  cannot  form  the 
basis  of  a  cause  of  action.  This  is  so,  be- 
cause mere  fright  Is  easily  simulated,  and 
because  there  Is  no  practical  standard  for 
measuring  the  suffering  occasioned  thereby, 
or  of  testing  the  truth  of  the  claims  of  the 
person  as  to  the  results  of  the  fright  But 
when  It  Is  shown  that  a  material  physical 
injury  has  resulted  from  fright  caused  by  a 
wrongful  act,  and  especially,  as  in  this  case, 
from  a  constant  reiietition  of  wrongful  acts, 
in'  their  nature  calculated  to  cause  constant 
alarm  and  terror,  it  Is  difficult,  if  not  Im 
possible,  to  perceive  any  sound  reason  for 
denying  a  right  of  action  in  law  for  such 
physical  injury.  The  grounds  upon  which 
those  courts  have  proceeded  which  deny  such 
right  are  twofold:  "(1)  That  physical  injury 
produced  by  mere  fright  caused  by  a  wrong- 
fnl  act  Is  not  tlie  proximate  result  of  the 
act;  and  (2)  that,  ur>on  the  ground  of 
expediency,  the  right  should  be  denied  be- 
cause of  the  danger  of  opening  the  door  to 
flctltioQS  litigation,  and  the  impossibility  of 
estimating  damages."  Huston  v.  Freemaus- 
bnrg,  S  L.  R.  A.  (N.  S.)  50,  Editor's  note. 
As  to  the  first  of  these  gtounda.  this  court 


has  laid  down  in  clear  language  the  tm4 
doctrine  upon  this  question  In  Bait.  City 
Passenger  Railway  Co.  v.  Kemp,  61  Md.  80. 
In  that  case  the  court,  speaking  through 
Judge  Alvey,  said:  "It  is  not  simply  be- 
cause the  relation  of  cause  and  eftect  may 
be  somewhat  Involved  In  obscurity,  and 
therefore  difficult  to  trace,  that  the  principle 
obtains  that  only  the  natural  and  proximate 
results  of  a  wrongful  act  are  to  be  regarded. 
It  Is  only  where  there  may  be  a  more  direct 
and  Immediate  sufficient  cause  of  tbe  effect 
complained  of  that  the  more  remote  cause 
will  not  be  charged  with  the  effect.  If  a 
given  effect  can  be  directly  traced  to  a  par- 
ticular cause  as  the  natural  and  proximate 
effect,  why  should  not  such  effect  be  regard- 
ed by  the  law,  even  though  such  cause  may 
not  always,  and  under  all  conditions  of 
things,  produce  like  results?  It  is  the  com- 
mon observation  of  all  that  the  effects  at 
personal  physical  injuries  depend  much  up- 
on the  peculiar  conditions  and  tendencies  of 
the  person  Injured,  and  what  may  produce 
but  slight  and  comparatively  uninjurious 
consequences  In  one  case  may  produce  con- 
sequences of  the  most  serious  and  distress- 
ing character  in  aqotber.  •  •  •  Hence 
tbe  general  rule  Is  in  actions  of  tort  like 
the  present  th'at  the  wrongdoer  Is  liable  for 
all  tbe  direct  injnry  resulting  from  bis 
wrongful  act,  and  that,  too,  although  the  ex- 
tent or  special  nature  of  the  resulting  In- 
jury could  not,  with  certainty,  have  been 
foreseen  or  contemplated  as  the  probable  re- 
sult of  the  act  done."  In  the  case  now  be- 
fore us  the  evidence  does  not  suggest  any 
other  cause  of  the  effect  complained  of. 
It  is  a  matter  of  common  knowledge  or 
observation  that  loud  explosions,  even  if  un- 
attended by  any  immediate  special  dangers, 
are  very  trying  to  the  nerves  of  those  sub- 
jected to  them.  This  Is  especially  so  when 
such  explosions  are  constantly  repeated,  as 
in  blasting,  and  are  accompanied  by  the 
hurling  about  of  rocks  and  stones  displaced 
by  the  blast,  to  the  danger  of  property  and 
life.  It  Is  equally  a  matter  of  common 
knowledge  that  as  a  general  rule  the  nerves 
of  women  are  more  sensitive  to  injury  than 
those  of  men,  are  more  easily  disturbed,  and 
that,  when  so  disturbed,  the  injurious  con- 
sequences are  more  serious  and  lasting. 
Here  is  a  young  woman,  30  years  of  age.  In 
sound  health  and  free  from  any  nervous  dis- 
order or  tendency.  She  is  subjected  to  a 
long  continued  series  of  terrific  blastings 
near  her  dwelling,  shattering  tbe  roof,  walls, 
and  windows  by  day  and  by  night,  and,  in 
the  language  of  the  declaration,  "putting 
hec  in  continual  fear  and  Jeopardy  of  her 
life."  In  the  absence  of  any  evidence  of 
any  other  cause,  why,  then,  may  not  her 
nervous  prostration  be  traced  by  the  Jury 
under  the  principles  stated  by  Judge  Alvey 
to  the  one  cause  shown  to  exist,  viz.,  the 
alarm    and    terror   nnder   which   she  (was 
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forced  to  IlTvt  lo  the  case  Inat  dted  there 
was  a  motion  for  a  reargument  based  as 
the  court  stated  upon  authorities  that  were 
not  brought  to  the  attentlo;i  of  the  court 
upon  the  former  hearing,  but  the  motion 
was  overruled;  the  court  saying:  "Whether 
the  direct  causal  connection  exists  Is  a  ques- 
tion in  all  cases  for  the  jury  upon  the  facts 
in  proof."  In  Sloane  t.  Southern  Cal.  R.  R., 
Ill  Cal.  6C8,  44  Fac.  320,  S2  L.  R.  A.  193, 
a  case  similar  to  the  present,  in  that  there 
was  no  physical  impact,  the  court  said: 
"The  real  question  presented  by  the  objec- 
tions and  exception  of  the  appellant  is 
whether  the  subsequent  nervous  disturbance 
of  the  plaintiff  was  a  suffering  of  the  body 
or  of  the  mind.  •  •  •  The  nerves  and 
nerve  centers  of  the  body  are  a  part  of  the 
physical  system,  and  are  not  only  suscepti- 
ble of  lesion  from  external  causes,  but  are 
also  liable  to  be  weakened  and  destroyed 
from  causes  primarily  acting  upon  the  mind. 
If  these  nerves  or  the  entire  nervous  system 
are  thus  affected,  there  is  a  physical  injury 
thereby  produced;  and,  if  the  primal  cause 
of  this  injury  is  tortious,,  it  Is  Immaterial 
whether  it  is  direct  as  by  a  blow  or  in- 
direct through  some  action  upon  the  mind." 
If,  In  the  case  before  us,  the  plaintiff  had 
received  an  actual  blow,  however  slight, 
either  from  a  rocli  hurled  by  the  blast,  from 
the  falling  of  a  wall  or  celling,  or  even  by  a 
fall  of  herself,  caused  by  the  alarm  of  the 
concussions,  no  one  would  question  her  right 
to  maintain  this  action,  nor  the  right  of 
the  Jury  to  consider  the  nervous  prostration 
from  which  she  Is  suffering  in  ascertaining 
the  damages  to  be  awarded.  If,  therefore, 
the  Jury  had  believed  from  the  evidence 
which  was  strtclcen  oat  that  the  nervous 
prostration  of  the  plaintiff  was  the  natural 
and  proximate  consequence  of  the  alarm  and 
terror  to  which  she  was  subjected  by  the 
constant  blasting,  it  would  properly  have 
formed  an  element  for  their  consideration 
In  reaching  their  verdict  For  these  rea- 
sons we  do  not  tbintc  the  question  of  proxi- 
mate cause  In  this  case  justified  the  striking 
out  of  the  testimony  bearing  upon  the  nerv 
ons  shock  and  the  resulting  physical  Injury, 
nor  in  the  withdrawal  of  the  case  trom  the 
Jury. 

We  now  come  to  the  question  of  expedien- 
cy. It  appears  from  an  examination  of  the 
cases  in  which  the  right  of  recovery  has  been 
denied  where  there  has  been  no  physical  im- 
pact that  this  doctrine  has  been  the  control- 
ling one  with  the  court  This  Is  especially 
apparent  In  the  Pennsylvania  and  Massa- 
chusetts declslona.  In  Huston  v.  Freemans- 
borg,  212,  Pa.  548,  61  Atl.  1022.  8  L.  R.  A. 
(N.  S.)  48,  the  court  dealt  only  with  that 
question,  and  said:  "If  we  opened  the  door 
to  this  new  invention,  the  'result  would  be 
great  danger,  If  not  disaster,  to  the  cause  of 
practical  justice."  In  Homans  v.  Boston  E3e- 
rated  R.  W.  Co.,  180  Mass.  456,  62  N.  B.  737, 
S7  L.  B.  A.  291,  01  Am.  St  Rep.  324,  Chief 


Justice  Holmes  said,  referring  to  the  mle  es- 
tablished in  that  court:  "As  has  been  ex- 
plained repeatedly,  it  is  an  arbitrary  excep> 
tlon,  based  upon  a  motion  of  what  is  prafr 
ticable,  that  prevents  a  recovery  for  visible 
illness  resulting  from  nervous  shock  alone. 
•  •  •  We  must  recognize  the  logic  In  fa- 
vor of  the  plaintiff  when  a  remedy  is  denied 
because  the  only  immediate  wrong  is  a  shock 
to  the  nerves."  At  the  trial  below  the  de- 
fendant by  various  requests  tried  to  press 
the  principle  so  far  as  to  require  the  plaintiff 
to  prove  that  the  nervous  shock  was  the  Im- 
mediate consequence  of  a  slight  blow  received 
by  being  thrown  forward  against  a  seat, 
whereas  the  judge  allowed  her  to  recover  for 
the  nervous  shock  ending  in  paralysis.  If  it 
resulted  from  a  jar  to  her  nervous  system 
which  accompanied  the  slight  blow  to  her 
person.  In  other  words,  the  court  held  that 
it  was  not  necessary  to  show  that  the  shock 
was  the  consequence  of  the  blow ;  and  Judge 
Holmes  said:  "We  are  of  opinion  the  Judge 
was  correct  and  that  further  refining  would 
be  wrong."  This  case  well  illustrates  the 
difficulty  felt  by  tiie  court  In  denying  a  re- 
covery upon  ttie  ground  of  expediency  vrlth- 
out  withholding  from  the  plaintiff  a  legal 
right  The  argument  from  mere  expediency 
cannot  commend  Itself  to  a  court  of  Justice 
resulting  In  the  denial  of  a  logical  legal  right 
and  remedy  In  all  cases  because  In  some  a 
fictitious  Injury  may  be  urged  as  a  real  one; 
The  apparent  strength  of  the  theory  of  ex- 
pediency lies  in  the  fact  that  nervous  dis- 
turbances and  injuries  are  sometimes  more 
imaginary  than  real,  and  are  sometimes 
feigned,  but  this  reasoning  loses  sight  of  the 
equally  obvious  fact  that  a  nervous  injury 
arising  from  actual  physical  Impact  Is  as 
likely  to  be  imagined  as  one  resulting  from 
fright  without  physical  impact  and  that  the 
former  is  as  capable  of  simulation  as  the  lat- 
ter. It  must  be  conceded  that  the  numerical 
weight  of  authority  supports  the  general  rule 
that  there  can  be  no  recovery  for  nervous 
affections  unaccompanied  by  contemporane- 
ous physical  injury,  but  the  sounder  view  in 
our  opinion  Is  that  there  are  exceptions  to 
this  rule,  and  that  where  the  wrongful  act 
complained  of  Is  the  proximate  .cause  of  the 
Injury  within  the  principles  announced  In 
Kemp's  Case,  supra,  and  where  the  injury 
ought  In  the  light  of  all  the  circumstancea 
to  have  been  contemplated  as  a  naitural  and 
probable  consequence  thereof,  the  case  falls 
within  the  exception  and  should  be  left  to 
the  jury.  In  England  In  Victorian  Railway 
Commissioners  v.  Conltas,  L.  R.  13  App.  Cas- 
es, 222,  the  court  held  that  damages  arising 
from  mere  terror  unaccompanied  at  the  time 
by  any  physical  injury  could  not  be  consider- 
ed as  a  consequence  of  the  wrongful  act  there 
complained  of,  although  the  court  refused  to 
decide  that  in  no  case  conld  recovery  be  had 
without  proof  of  actual  Impact  In  Bell  v. 
areat  Northern  R.  B.  Co..  28  L.  R.  Irlab. 
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428,  the  court  refused  to  follow  the  case  jtust 
mentioned.  Baying  that  where  no  intervening 
Independent  cause  of  the  Injury  was  sug- 
gested, and  where  the  Jury  could  find  that 
the  bodily  Injury  complained  of  was  a  natu- 
ral consequence  of  the  fright,  the  chain  of  rea- 
soning for  recovery  was  complete.  These 
cases  are  reviewed  In  1  Beven  on  Negligence 
^  Ed.)  pp.  76-83,  and  the  doctrine  of  the 
former  Is  criticised  with  mnch  force  and  dis- 
crimination. In  Watlclns  v.  Kaolin  Manu- 
facturing Co.,  131  N.  C.  836.  42  8.  B.  083,  60 
li.  R.  A.  617,  the  action  was  brought  to  re- 
cover damages  for  injury  to  the  nerves  re- 
sulting from  blasting  near  the  plalntifTs 
dwelling,  though  there  was  no  external  phys- 
ical impact.  It  was  held  that  an  allegation 
that  plaintiff  became  so  nervous  and  fright- 
ened from  the  negligent  and  reckless  blast- 
ing by  the  defendant  that  she  could  not 
sleep  at  night,  and  was  greatly  disturbed 
in  body  and  mind,  stated  a  go6A  cause  of  ac- 
tion for  physical  injury;  and  it  was  held 
that  an  action  will  lie  for  physical  injury  or 
disease  resulting  from  fright  or  nervous 
shocks  caused  by  negligent  acts.  In  Denver 
R.  R.  V.  Roller,  100  Fed.  738,  41  0.  a  A.  22, 
49  Ij.  R.  A.  77,  the  Jury  was  instructed  as 
follows:  "If  great  fright  was  a  reasonable 
and  natural  consequence  of  the  circumstan- 
ces in  which  the  collision  aforesaid,  with  the 
ensuing  wreckage,  explosion,  and  conflagra- 
tion, placed  the  plaintiff,  and  if  she  was  ac- 
tually put,  in  fright  by  those  circumstances, 
and  Injury  to  her  health  was  a  reasonable 
and  natural  consequence  of  such  fright,  and 
was  actually  and  proximately  occasioned 
thereby,  then  said  injury  is  one  for  which 
damages  are  recoverable."  The  reasoning 
upon  which  that  conclusion  was  reached  Is 
In  our  opinion  sound,  and  it  is  In  accord 
with  the  views  expressed  in  Sedgwick  on 
Damages  (8th  Ed.)  i  861j  Addison  on  Torts, 
C;  S  Sutherland  on  Damages,  714,  715.  The 
same  view  was  held  in  Tuttle  v  Atlantic  City 
BaUway  Co.,  66  N.  J.  Law,  327,  49  AQ.  450, 
54  U  R.  A.  682,  88  Am.  St  Rep.  491,  in  Wat- 
son ▼.  Dllts,  116  Iowa,  249,  89  N.  W.  1068,  67 
li.  R.  A.  669,  93  Am.  St  Rep.  239,  in  Mack  v. 
South  Bound  R.  R.,  62  S.  a  323,  29  S.  B. 
906,  40  L.  R.  A.  679,  68  Am.  St  Rep.  913,  in 
Purcell  T,  St  Paul  City  R.  W.  Co.,  48  Minn. 
1S4»  60  M.  W.  1034^  16  U  R.  A.  203,  la  GuU, 


CoL  &  Santa  F6  R.  W.  Co.  T.  Hayter,  93 
Tex.  239,  54  S.  W.  944,  47  L.  R.  A.  325,  77 
Am.  St  Rep.  856,  and  In  Consolidated  Trac- 
tion Co.  V.  Lambertson,  59  N.  J.  Law,  297, 
36  Atl.  100.  It  may  be  observed  here  that 
there  is  a  class  of  cases  in  which  courts 
which  generally  sustain  the  contrary  rule 
seem  not  to  require  contemiKtraneous  physio 
al  Injury  in  order  to  sustain  a  recovery  for 
fright  and  its  consequences.  In  Spade  v. 
Lynn  R.  R..  168  Mass.  286,  47  N.  Bl  88,  38 
L.  R.  A.  512,  60  Am.  St  Rep.  aSS,  where  a 
recovery  was  denied,  the  court  said:  "We 
do  not  include  cases  of  acts  done  with  gross 
carelessness  or  recklessness  showing  utter 
indifference  to  such  consequences  when  they 
must  have  been  in  the  actor's  mind."  In  Nel- 
son V.  Crawford,  122  Mich.  406,  81  N.  W. 
335,  80  Am.  St  Rep.  677,  it  is  luUmated  that 
the  rule  does  not  reach  those  cases  where 
there  is  an  Intention  to  cause  mental  dis- 
tress, and  in  Wilkinson  v.  Downton  (1897) 
2  Q.  B.  57,  it  was  expressly  so  held  where  a 
practical  Joke  resulted  in  fright  producing 
a  miscarriage.  In  the  case  before  us  the 
evidence  is  that  the  defendants  were  notified 
of  the  injury  to  the  house,  and  they  made 
some  repairs,  but  that  the  blasting  continued 
thereafter  and  during  all  the  summer  with 
the  same  results.  This  would  seem  to  come 
fairly  within  the  description  of  gross  reck- 
lessness as  to  consequences,  and  thus  to 
bring  the  case  within  that  exception. 

In  view  of  all  the  circumstances  of  this 
case,  we  cannot  apply  to  it  the  rigid  rule  ap- 
plied in  some  courts,  requiring  actual  contem- 
poraneous physical  impact  producing  physic- 
al  injury,  and  we  are  of  opinion  that  the 
case  should  have  gone  to  the  Jury  upon  ths 
principles  announced  in  Denver  R  R.  v.  RoL 
ler,  supra.  It  will  be  for  the  court  in  future 
cases  of  this  character,  as  In  all  other  cases 
where  the  qneetions  of  proximate  cause  and 
legally  sufficient  evidence  arise,  to  permit  no 
recovery  except  upon  the  application  of  the 
principles  Just  mentioned,  while  denying 
none  upon  the  ground  of  mere  expediency, 
where  these  principles  logically  require  the 
submission  of  the  case  to  the  Jury. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant above  and  below,  and  new  trial 
awarded. 
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ABRAHAMS  ▼.  KING. 
(Court  of  Appeals  of  Mairland.    June  30, 1909.) 

1.  Specific  Pebformanc*  (J  64*)— Conbacts 
Enfobceable— Salk  of  LiAnd— Requisites 
IN  Genebal. 

Where  a  contract  to  convey  land  is  in  writ- 
ing, is  certain,  fair  in  all  its  parts,  on  adequate 
consideration,  and  capable  of  beinz  performed, 
it  is  as  much  a  matter  of  course  for  equity  to 
decree  specific  performance  as  for  a  court  of 
law  to  give  damages  for  its  breach. 

[Ed.  Note.— For  other  cases,  see  Specific  Peiv 
formancp.  Cent.  Dig.  ii  191-195,  198;  Dec. 
Dig.  {  64.«] 

2.  Vendob  and  Pubceabeb  ({  76*)— Tnn  fob 
Perfobmance. 

Where  a  contract  for  the  sale  of  land  fixes 
no  time  for  conveyance  and  payment,  the  law 
implies  that  payment  and  conveyance  are  to  be 
made  in  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  118 ;   Dec.  Dig.  i  75.*] 

3.  Specific  Pebfobmancb  (M  8,  121*)— Dx- 
FEN6E&— Fbaod. 

While  specific  performance  is  not  a  matter 
of  right,  but  lies  in  the  discretion  of  the  court. 
^et  where  it  is  resisted  on  the  ground  of  fraud 
m  obtaining  the  contract,  such  frsiid  is  not  to  be 
lightly  assumed,  but  must  be  established  as  in 
other  cases  by  satisfsctory  proof. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  U  17,  18;  Dec.  Dig.  {S 
8,  121.*J 

4.  FBADD    (I    60*)— BUBDEN    OF   Pboof. 

Where  fraud  is  charged  in  obtaining  a  con- 
tract fair  upon  its  face,  the  burden  of  proving 
the  fraud  is  upon  the  party  charging  it. 

[IM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {I  4tf,  47;   Dec.  Dig.  S  50.*] 

5.  Sprcific  Pebfobiianck  (S   121*)— Misbep- 

BESENTATIONS— FbaUD— SUFFICIBNOT  OF  EV- 
IDENCE. 

In  an  action  by  vendee  for  specific  per- 
formance of  a  contract  for  the  sale  of  land,  evi- 
dence held  insufficient  to  show  fraud  on  the 
?iart  of  plaintiff  in  omitting  certain  provisions 
rom  the  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formece,  Dec.  Dig.  I  121.*] 
6k  Specific  PrKroBifANCE  (|  121*)— Evidence 

— SOFFICIENCT. 

In  an  action  by  a  vendee  to  enforce  spedfic 
performance  of  a  land  contract,  evidence  held 
to  show  that  tender  of  performance  was  made 
by  plaintiff  in  reasonable  time. 

[Ed.  Note,— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  305;   Dec.  Dig.  |  121.*] 

Appeal  from  Circuit  Court,  Baltimore 
County,  in  Eiiulty;   Frank  I.  Duncan,  Judge. 

Action  by  Charles  K.  Abrahams  against  Ue- 
becca  L.  King.  From  a  decree  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKBR,  BURKB,  and 
WOHTHINGTON,  JJ. 

Hyland  P.  Stewart,  for  appellant  Wm.  E. 
Hoffman,  for  appellee. 


PEARCE,  J.  This  appeal  U  taken  from  a 
decree  of  the  circuit  court  of  Baltimore  connty 
refusing  a  decree  for  the  specific  performance 
of  a  written  agreement  for  the  sale  of  certain 


lots  of  land.  This  agreement  Is  as  follows: 
"Rebecca  L.'Klng,  Contract  of  Sale  to  Charles 
K.  Abrahams.  Baltimore,  March  25,  07.  Re- 
ceived of  Charles  K.  Abrahams  the  sum  of  o:ie 
hundred  dollars  on  a/c  of  the  purchase  of  all 
that  portion  of  property  lying  north  of  El- 
derslie  avenue  running  back  to  an  alley,  and 
lying  between  Pimllco  avenue  and  Green 
Spring  avenue  in  Baltimore  Co.,  Md.,  to  In- 
clude property  as  It  now  stands,  with  house, 
store  and  trees  (excepting  one  lot  known  aa 
lot  No.  96,  situate  on  the  S.  W.  comer  of 
Green  Spring  avenue  and  Elderslte  avenue) 
and  further  described  and  known  as  lots  Noa. 
84,  85,  86,  87,  88,  89,  90,  91.  92,  93,  94.  96.  & 
97 — 13  lots,  for  the  sum  of  eleven  thousand 
seven  hundred  dollars.  Rebecca  L.  King." 
At  the  foot  of  this  paper  was  the  following 
memorandum:  "Received  for  record  April  11, 
1907,  at  2  p.  m.  Same  day  recorded  In  Liber 
W.  P.  C.  No.  311,  folio  5.t9,  one  of  the  Land 
Records  of  Baltimore  Connty,  and  examined. 
Per  William  P.  Cole,  Clerk." 

It  appears  from  the  evidence  that  Mrs. 
Ring  Is  the  owner  of  a  large  amount  of  real 
estate  in  Baltimore  county.  Including  the  lots 
In  question;  that  a  considerable  part  of  this 
property  has  been  laid  out  into  lots  and 
plotted,  a  copy  of  said  plot,  showing  the  loca- 
tion and  dimensions  of  the  lots  in  question, 
and  the  streets,  avenues,  and  alleys  bounding 
on  the  same,  being  offered  in  evidence  and 
admitted ;  and  that  Mrs.  King  caused  a  num- 
ber of  signboards  to  l>e  put  up  on  this  prop- 
erty, notifying  the  public  that  it  was  for  sale, 
and  directing  Inquirers  to  apply  to  Mrs.  King, 
or  Mr.  Wm.  E.  Hoffman,  her  attorney,  giving 
the  address  of  each.  In  February,  1907.  the 
plaintiff,  Mr.  Abrahams,  wrote  Mrs.  King. 
asking  if  she  desired  to  sell  lot  96,  adjoining 
lot  95,  then  owned  by  htm.  She  replied  by 
letter  February  21,  1907,  that  she  did  not 
care  to  name  "the  lowest  cash  price,"  unless 
be  decided  to  take  the  lot,  and  that  as  soon 
as  she  could  dispose  of  suffldent  lots  on  the 
north  side  of  Elderslie  avenue  to  Justify  her 
in  building  a  house  elsewhere  for  her  gar- 
dener, the  farm  bouse  occupied  by  him  would 
be  removed.  She  also  said  she  was  going 
South  the  next  day  to  be  absent  two  weeks, 
and  that  b3  coold  see  her  on  her  return,  add- 
ing: "My  phone  is  Maryland  461  Garrison. 
You  can  ring  me  np  to  make  siire  I  would 
be  at  home  when  yon  call."  On  March  18, 
1907,  she  wrote  and  mailed  to  plaintiff  a 
postal  card.  Informing  him  of  her  return 
home,  and  that  he  could  see  her  in  regard  to 
the  lot  at  any  time  he  could  call,  or  he  conid 
see  Mr.  Hoffman  at  the  Fidelity  Building.  A 
few  days  thereafter  he  did  call  upon  her  at 
her  residence  in  reference  to  the  lot  No.  96. 
but  there  was  then  no  reference  to  the  pur- 
chase of  other  lots.  A  few  days  later  be 
again  called  at  her  residence,  and  at  that  in- 
terview the  agreement  herein  transcribed  was 
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entered  Into  and  ezecated  by  her.  The  plain- 
tiff's testimony  is  that  Mrs.  King  fumistied 
the  paper  upon  whicli,  and  the  pen  and  ink 
with  which,  the  agreement  was  written,  and 
that  she  exhibited  to  him  a  plat  from  wtiich 
the  description  of  the  lots  was  taken.  He 
also  says  that  he  thinks  be  read  ber  the  pa- 
per, and  that  she  also  read  it  over  to  her- 
self. €!oncurrently  with  the  execution  of  this 
paper  the  plaintiff  gave  Mrs.  King  a  check  on 
the  Citizens'  National  Bank  for  $100,  the 
amount  mentioned  in  the  agreement  as  then 
received,  and  this  check  states  on  Its  face 
that  it  is  on  account  of  purchase  price  for 
lots  84.  85.  86,  87,  88,  89.  90,  91,  92,  03,  94, 
96,  and  97  Elderslle. 

Mrs.  King  testified  that,  when  the  agree- 
ment was  made,  plaintiff  asked  b»  if  she 
wanted  a  mortgage  or  cash  sale,  and  she 
said  she  was  selling  for  cash;  that  he  asked 
her  if  she  had  a  check  in  the  house,  and  she 
first  said  no,  but  then  said  she  believed  she 
bad,  and  "she  went  up  and  brought  down  a 
check  on  the  Old  Fidelity,  which  be  wrote 
on  and  gave  her."  This  check  was  put  lu 
evidence  by  plaintiff,  and  it  shows  that  the 
words  "Fidelity  and  Deposit  Company"  were 
crossed  out,  and  the  words  "Citizens'  Nat. 
Bank  of  Baltimore"  were  written  above  them, 
and  the  check  was  filled  tn  for  $100,  to  the 
order  of  Mrs.  King,  and  was  signed  by  the 
plaintiff,  and  delivered  to  Mrs.  King,  and 
the  uncontradicted  evidence  is  that  the 
plaintiff  has  ever  since  had  the  money  in 
that  bank  to  meet  it  The  next  morning, 
about  9:30  o'clock,  plaintiff  sent  his  clerk, 
Miss  Parsons,  with  another  certified  check 
for  $100  to  be  substituted  for  the  first  check, 
and  formal  duplicate  contracts  of  sale  ta  be 
signed  by  Mrs.  King,  one  to  be  retained  by 
her,  and  one  to  be  returned  to  him,  but  she 
refused. to  accept  or  sign  any  papers  until 
she  saw  her  lawyer,  and  these  papers  were 
returned  by  Miss  Parsons  to  Mr.  Abrahams. 
Later  in  the  same  day  Mrs.  King  and  Abra- 
hams met  at  Mr.  Hoffman's  office,  and  Abra- 
hams produced  the  duplicate  contracts,  and 
requested  Mrs.  King  to  sign  them.  Abrahams 
testified  that  she  left  the  matter  with  Mr. 
Hoffman,  and  he  told  her  not  to  sign  it  un- 
less it  contained  a  stipulation  to  use  her  sew- 
erage plant,  and  that  if  she  signed  it  without 
that  provision,  he  would  not  put  the  matter 
through  for  her,  and  that  she  thereupon  re- 
fused to  sign  it.  Mr.  Hoffman  testified  sub- 
stantially to  this  effect,  stating  that  he  knew 
Mrs.  King  was  building  an  expensive  sewer. 
from  witicb  she  expected  to  get  $150  for  each 
lot  she  sold,  and  that  this  agreement  con- 
tained no  provision  to  that  effect,  and  he 
charged  Abrahams  with  endeavoring  to  take 
advantage  of  Mrs.  King  by  n^^tiatlng  with 
her.  Instead  of  liim  as  her  attorney.  Abra- 
hams denied  any  knowledge  of  any  such  con- 
dition of  sale,  or  any  mention  of  such  con- 
dition. Mrs.  King  testified  that  ^e  told 
Abrahams  that  "the  value  of  these  lots  was 


increased  by  the  sewage  system  she  tiad  built, 
with  which  they  could  be  connected  when 
built  on,"  but  neither  in  her  sworn  answer, 
nor  in  her  testimony,  does  she  pretend  to  say 
that  tb«:e  was  any  mention  of  a  charge 
therefor  as  a  condition  of  the  sale.  She  bad 
sold  lots  on  the  south  side  of  Elderslle  ave- 
nue for  a  less  price  than  that  agreed  upon 
with  Abrahams,  and  she  says  she  argued  with 
him  that,  in  view  of  the  building  of  her  sew- 
age plant,  and  the  improvements  on  the  south 
side  of  the  avenue,  the  lots  on  the  north  side 
were  worth  more  than  those  on  the  south 
Bide.  Another  objection  made  by  Mr.  Hoff- 
man was  that  the  contract  contained  no  pro- 
vision for  retaining  the  gardener's  house  for 
his  use  until  Mrs.  King  could  provide  anoth- 
er, but  as  Abrahams  acknowledged  that  Mrs. 
King  mentioned  that,  after  the  agreement 
was  signed,  and  he  agreed  to  allow  a  rea- 
sonable time  for  that  purpose,  the  only  sub- 
stantial question  is  as  to  a  stipulation  in  the 
contract  requiring  Abrahams  to  connect  with 
her  sewer,  and  to  pay  for  each  connection 
$150,  and  a  further  yearly  charge  of  $10.  If 
Abrahams  fraudulently  omitted  that  stipula- 
tion from  the  contract,  he  Is  not  entitled  to 
the  relief  he  now  seeks.  If  Mrs.  King,  rely- 
ing upon  herself,  chose  to  enter  into  the 
contract  in  this  case,  without  inserting  such 
a  provision  into  the  contract,  or  without 
plainly  stating  to  Abrahams  that  such  a  stipu- 
lation was  a  part  of  the  agreement  and  must 
be  inserted  in  the  deed,  so  as  to  fix  upon 
him  such  a  charge  of  bad  faith  as  would  Jus- 
tify the  court  in  refusing  specific  perform- 
ance, and  leaving  him  to  an  action  at  law  tor 
damages,  then  she  must  abide  the  consequen- 
ces of  her  agreement,  unless  there  is  some 
defect  In  the  contract  as  it  stands,  which  will 
warrant  refusal  of  the  decree  sought  There 
Is  nothing  in  the  contract  itself  which  pre- 
vents such  decree.  It  is  in  writing,  is  cer- 
tain, fair  In  all  its  parts,  for  an  adequate 
consideration,  and  capable  of  being  perform- 
ed. Taken  In  connection  with  the  plat  fur- 
nished by  Mrs.  King,  the  property  can  be 
accurately  described  In  a  conveyance,  and  in 
such  case  "it  is  as  much  a  matter  of  course 
for  a  court  of  equity  to  decree  specific  per- 
formance as  It  is  for  a  court  of  law  to  give 
damages  for  its  breach."  Popplein  v.  Foley, 
61  Md.  385;  O'Keefe  T.  Irvlngton,  87  Md. 
200,  39  AU.  428. 

The  only  question  that  could  be  raised  is 
that  the  contract  fixes  no  time  for  the  con- 
veyance and  payment  and  it  was  held  in 
Lawson  v.  Mullinlx,  104  Md.  166,  64  Atl.  938, 
that  the  law  implies  that  payment  and  con- 
veyance Is  to  be  made  in  a  reasonable  time. 
A  careful  examination  of  the  testimony  has 
not  enabled  us  to  discover  any  evidence  of 
fraud  or  bad  faith  on  the  part  of  Abrahams 
In  obtaining  this  contract  and  it  must  be  re- 
membered that  while  specific  performance  is 
not  a  matter  of  right  and  is  in  the  discre- 
tion of  the  court,  yet  whero  it  la  resisted 
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on  the  ground  of  frand  In  obtftlnlng  the  con- 
tract, such  frand  1b  not  to  be  lightly  assumed, 
but  must  be  established  as  In  other  cases 
by  satisfactory  proof.  Mrs.  King's  own  testi- 
mony, if  nothing  else  in  the  case  were  con- 
sidered, falls  to  establish  the  charge  of  fraud. 
Mr.  Abrahams  says  he  read  her  the  agree- 
ment before  she  signed  it.  She  says  she  nev- 
er read  it,  or  heard  it  read,  and  she  sup- 
posed it  was  a  mere  memorandum  of  the 
numbers  of  the  lots,  though  she  nowhere  says 
that  Abrahams  misrepresented  Its  character 
or  contents.  She  says  she  did  not  receive 
the  check  as  a  check,  and  never  looked  at  It 
or  read  it  at  all,  and  supposed  It  was  a  re- 
ceipt, though  she  does  not  attempt  to  explain 
how  it  could  be  a  receipt,  and  admits  that 
when  she  brought  him  the  check  to  fill  and 
sign,  she  asked  him  if  he  had  the  money  to 
meet  It  in  the  "Old  Fidelity."  When  she  re- 
turned this  check  on  March  29tb,  after  refus- 
ing to  carry  out  the  transaction,  she  did  not 
then,  nor  at  any  time  until  her  answer  was 
filed,  allege  any  of  the  matters  she  now  al- 
leges charging  fraud.  She  simply  refused  to 
perform  the  contract,  apparently,  from  the 
record,  because  her  counsel  thought  she  had 
been  unfairly  dealt  with,  and  he  refused  to 
represent  her  in  the  matter.  She  testifies 
that  she  used  the  fact  that  she  had  estab- 
lished a  sewerage  system,  and  the  opportuni- 
ty to  connect  with  It  as  the  lots  were  built 
on,  as  an  argument  with  Abrahams  to  prove 
the  increased  value  of  the  lots.  But  this  Is 
Inconsistent  with  the  present  claim  that  she 
thereby  Intended  him  to  understand,  and  that 
he  did  understand,  that  the  contract  obliged 
him  to  connect  with  her  sewer,  and  to  pay, 
in  addition  to  the  contract  price,  a  bonus 
of  $1S0  for  each  of  the  18  lots,  $1,950,  and 
a  yearly  tax  of  $10  per  lot  besides.  The 
existence  of  the  sewerage  plant,  coupled  with 
such  an  obligation,  would  decrease.  Instead  of 
increasing,  the  value  of  the  lots,  by  depriv- 
ing the  owner  of  the  adoption  of  such  system 
of  sewerage  as  mfgbt  prove  to  his  advan- 
tage. DnlesB  Abrahams  understood  when  the 
contract  was  signed  that  he  was  bound  to 
use  this  sewer  on  the  terms  stated,  and  he 
fraudulently  omitted  that  provision  from  the 
contract,  Mrs.  King  cannot  be  permitted  to 
avoid  It  She  had  prevlondy  sold  to  a  Mr. 
Walzl  a  number  of  lots.  Just  across  Elderslie 
avenue  under  certain  conditions  embodied  in 
bis  deed,  among  which  was  one  permitting, 
(rat  not  requiring,  him  to  connect  with  her 
sewer  npon  certain  terms  to  be  agreed  upon. 
Abrahams  knew  these  conditions  were  intend- 
ed to  apply  to  all  the  lota,  and  all  those  con- 
ditions were  Inserted  In  the  deed  which  she 
refused  to  execute.  We  do  not  think  It  nec- 
essary to  review  the  testimony  In  further  de- 
tail. It  Is  clear  that  Mrs.  King  Is  an  intelli- 
gent business  woman,  with  considerable  busi- 
ness experience.  She  invited  personal  com- 
munication in  reference  to  the  sale  of  these 
lots,  generally  by  the  signs  displayed  on  the 
property,  and  specially  In  Mr,  Abrahams'  case 


by  letter  and  postal  card,  and  as  to  tiiat 
transaction  took  the  matter  Into  her  own 
hands.  Our  conclnsion  upon  the  whole  case 
te  that  Mrs.  King  was  desirous  of  selling 
these  lots,  and  when  she  dealt  with  Abra- 
hams was  .willing  to  take  the  chances  of  his 
coming  to  terms  with  her  for  the  use  of  the 
sewer  when  he  should  be  ready  to  build  np- 
on the  lots,  but  that  after  conference  with 
her  counsel  she  changed  her  mind,  and  de- 
sired to  recede  from  the  contract 

What  was  said  by  Judge  Boyd  In  Smith  t. 
Humphreys,  104  Md.  290,  66  Atl.  69,  seems 
particularly  applicable  here.  "Any  person 
who  comes  Into  a  court  of  equity  admitting 
that  he  can  read,  and  showing  that  he  has 
average  Intelligence,  but  asking  the  aid  of  the 
court  because  be  did  not  read  a  paper  In- 
volved In  the  controversy,  and  was  thereby 
imposed  on,  should  be  required  to  establish 
a  very  dear  case  before  receiving  the  as- 
sistance of  the  court  in  getting  rid  of  such 
document  It  la  getting  to  be  too  common 
to  have  parties  ask  courts  to  do  what  they 
could  have  done  themselves,  if  they  had  ex- 
ercised ordinary  prudence,  or,  to  state  It  In 
another  way,  to  ask  courts  to  undo  what 
they  have  done  by  reason  of  their  own  neg- 
ligence or  carelessness."  The  bturden  of 
proof,  where  fraud  is  charged  in  obtaining 
a  contract  fair  upon  Its  face,  is  upon  the 
party  charging  such  fraud,'  and  therefore 
what  was  said  above  Is  properly  applicable 
In  this  case,  although  Mrs.  King  is  not  com- 
plainant In  the  case.  She  alleges  fraud,  and 
asks  the  court  to  aid  her  on  that  account  In 
getting  rid  of  a  contract  valid  unless  fraud- 
ulently obtained.  It  was  also  contended  that 
plaintiff  was  guilty  of  laches  In  asserting 
his  right  to  sue,  but  this  contention  cannot 
be  sustained.  From  March  25th  to  June  15tb 
be  was  persistent,  both  In  person  and  by  let- 
ter, in  demanding  performance  of  the  con- 
tract That  he  employed  Mr.  Stewart  to  take 
up  the  matter,  and  negotiations  between  Mr. 
Stewart  and  Mr.  Hoffman  were  continued  un- 
til October  81,  1907,  when  Mrs.  King  aban- 
doned the  controversy,  and  consented  to  ex- 
ecute the  deed  without  any  stipulation  re- 
quiring the  use  of  her  sewer  or  relating  to 
the  gardener's  house,  and  naming  the  next 
day  at  noon  for  closing  the  transaction.  Mr. 
Stewart  immediately  protested  against  the 
short  notice  given,  lees  than  24  hours,  the 
naming  of  an  hour  when  a  previous  engage- 
ment would  prevent  bis  presence  as  Abra- 
hams' attorney,  and  urged  without  avail  the 
doubt  of  his  being  able  to  communicate  with 
Abrahams  in  time.  He  was  not  able,  after 
exhausting  every  effort  to  reach  Abrahants, 
and  at  noon  next  day  Mrs.  King  refused  to 
wait  a  moment  and  declared  the  whole  mat- 
ter off.  This  conduct  is  not  suggestive  of  sin- 
cerity, but  rather  of  a  purpose  to  prevent 
Abrahams'  tender  of  the  purchase  money, 
by  affixing  Impossible  conditions  as  to  time. 
The  tacider  was  made,  however,  a  few  days 
later,  on  the  11th  of  November  at  Mr.  UeS- 
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utMn'n  oflice,  hat  was  refused.  Under  the  dr- 
cnnurtances  of  this  case  the  tender  was  to 
reasonable  time.  No  tender  waa  required 
preTlons  to  October  3l8t,  because  Mrs.  King 
had  expressly  declared  she  wonld  not  accept 
the  money  or  execute  the  deed.'  In  the  view 
which  we  have  taken  of  the  case  It  is  nnnec- 
essary  to  consider  the  exceptions  to  the  testi- 
mony. Abrahams  promptly  consented,  during 
the  taking  of  the  testimony,  to  correct  the 
error  of  Including  the  alley  on  the  north  of 
these  lots  in  the  deed,  and  it  must  be  elim- 
inated In  any  deed  hereafter  presented  here 
toT  execution. 

For  the  reasons  given  the  decree  must  be 
teversed. 

Decree  reversed,  and  cause  remanded  that 
a  decree  may  be  passed  in  conformity  with 
this  opinion;  costs  above  and  below  to  be 
paid  by  the  appellee. 


(lu  If  d.  m) 

BAL.TIMORB  *  O.  B.  CO.  ▼.  STBUBBJ. 
<Coart  of  Appeals  of  Bdaryland.    June  30,  1909.) 
h  Witnesses  (|  346^  —  Omdibiutt  —  Evi- 

DKHCE.  ,       ^ 

Where,  on  an  issue  whether  defendant's 
special  policeman  had  made  an  unjustifiable  as- 
sault on  plaintiff,  such  policeman  testified  con- 
cerainx  the  character  of  the  assault,  the  court 
properly  permitted  blm  to  be  asked  on  cross- 
ezamiDatioD  how  many  times  he  had  been  con- 
victed of  assault  in  Baltimore  city  or  county, 
and  whether  he  had  not  been  convicted  of  the 
assault  in  question,  as  bearing  on  his  credibility. 
[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ii  1128-1128 ;  Dec.  Dig.  i  845.»] 
2.  Masteb  and  SEavAHT  (I  832*)— Assault 

BT    SEBVANr— SfBOIAI.   OrFIOEBS— Soopb  Of 
▲UTHOBITT. 

Where  C,  who  committed  the  assault  for 
wbid>  plaintiff  sued,  testified  that  he  was  in 
defendant's  .employ  at  the  time,  that  bis  duty 
was  to  look  after  defendant's  property,  with 
power  to  arrest  trespaaseis,  and  arrested  plain- 
tiff for  trespass  on  the  property  in  the  course 
of  which  he  committed  tne  assault  In  question, 
whether  be  acted  within  the  scope  of  his  em- 
ployment or  was  then  acting  solely  under  his 
commission  as  an  officer  of  the  state  was  for 
the  jarj. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  I  1273;   Dec.  Dig.  i  332.*] 

8.  Abbkst  (i  68*)— What  Conbtitutbs. 

An  arrest  is  the  seizing  of  a  person  and 
detaining  him  in  the  custody  of  the  law;    the 
.  officer  being  authorized  to  use  such  force  as  is 
necessary  to  accomplisb  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  {  167;    Dec.  Dig.  i  68.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  501-503.] 

4.  Railboads  (I  281*)— Abbest  or  Tbespas- 
SERS— Excessive  Fobce — Spboiai.  Officeb 
— Kasteb's  Liabilitt. 

Where  C;  a   special   officer  commissioned 

by  the  Governor  as  authorized  by  Code  Pub. 

uen.  Iiswa  1904,  art.  23,  |  403,  was  employed 

by  defendant  railroad  company  to  look  after  its 

Property  and  arrest  trespassers,  and  at  the  time 
t  arrested  plaintiff  for  trespassing  on  the  rail- 
road company's  property  he  committed  the  as- 
sault sued  for  as  a  part  of  the  same  transaction, 
defendant  was  not   relieved   from  liability   for 


such  assault  because  of  O-'s  officlsl  capacity, 
provided  he  was  acting  within  the  scope  of  his 
authority  at  the  time  be  arrested  plaintiff. 

[Ed.   Note.— For  other  cases,   gee   Railroads, 
Cent  Dig.  !|  902,  906-808;   Deo.  Dig.  i  281.* J 

5.  Railboads  (i  282*)— Abbest  of  Trespas- 
bebs— Use  o»  Excessive  Fobce— Punitive 
Dauaoes. 

Where  plaintiff  in  the  course  of  his  arrest 
by  a  special  officer  of  defendant  railroad  com- 

gany  was  severely  beaten  by  him  without  justi- 
cation,  plaintiff  was  entitled  to  recover  puni- 
tive damages. 

[Ed.   Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  i  916 ;   Dec.  Dig.  {  282.»1 

6.  Railboads  (S  281*)— Abrest  or  Tbespab- 
BEB3 — Excessive  Kobce — Special  Qfpiceb. 

In  an  action  for  excessive  force  used  by  s 
special  officer  In  the  employ  of  defendant  rail- 
road company  in  arresting  plaintiff  for  tres- 
passing on  the  company's  property,  a  request 
to  charge  that  if  such  officer,  while  actiuK  with- 
in the  scope  of  his  authority,  arrested  plaintiff 
while  walking  on  defendant's  tracks,  and  in  do- 
ing BO,  and  while  plaintiff  waa  under  arrest, 
used  unnecessary  force  and  inflicted  unneces- 
sary Indignities  on  plaintiff,  he  was  then  en- 
titled to  recover,  was  proper. 

[EM.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  ii  906-806;   Dec.  Dig.  i  2SL*] 

7.  Masteb   and  Sbbvant  (|   332*)— Assault 

BT  SEBVANT— PUNIUVK  DaKAOES— IlfSTBUO- 
TIONS. 

In  an  action  against  a  master  for  alleged 
excessive   force  used   in   arresting   plaintiff,   a 

Srayer  that  if  the  jury  believed  from  the  evl- 
ence  that  plaintiff  was  Injured  by  defendant's 
servsnt,  and  that  the  assault  and  battery  was 
wanton,  unprovoked,  and  excessive  in  its  nature, 
then  the  fury  could  award  punitive  damages 
was  objectionable  in  form. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1277;   Dec.  Dig.  |  8^.*] 

8.  Railboads  (|  282*)- Abbest  or  Tbkbfab- 
8BBS— Excesbivb  Fobcb— Inbtbuctiohs. 

Where,  in  an  action  against  a  railroad  com- 
pany for  excessive  force  used  by  defendant's 
private  officer  in  effecting  plaintiffs  arrest  it 
appeared  that  the  assault  and  the  arrest  con- 
stituted one  ind  the  same  transaction,  occur- 
ring on  defendant's  premises  within  a  short 
space  of  time,  requests  to  charge  attempting  to 
separate  the  assault  from  the  arrest  were  prop- 
erly refused. 

[B^d.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  i  921 ;   Dec.  Dig.  i  282.*] 

9.  Railboads  (i  282*)— Abbbbt  or  Tbbbpab- 
SERS— Assault  bt  Sebvant— Inbtbuctions. 

In  an  action  against  a  railroad  company 
for  excessive  force  used  by  its  special  officer  io 
arresting  plaintiff,  a  request  to  charge  that  if 
the  officer  was  solely  engsged  in  the  perform- 
ance of  his  duties  as  a  police  officer,  and  not 
as  defendant's  servant  or  the  assault  occurred 
as  the  result  of  a  personal  argument  or  alterca- 
tion between  plaintiff  and  the  officer,  plaintiff 
could  not  recover,  was  properly  refused  as  elimi- 
nating the  question  whether  the  altercation  re- 
sulting in  the  assault  arose  out  of  the  perform^ 
ance  of  the  officer's  duty  as  defendant's  serv- 
ant 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  921;   Dec.  Dig.  i  282.*] 

10.  Railsoaob  (i  282*)— Abbest  of  Tbespab- 
SERB— Excessive  Fobcb— Punctivb  Daua- 
oes—Mitioation. 

Where  plaintiff  sued  for  excessive  force 
osed  by  defendant  railroad  company's  Bpecial 
officer  in  the  course  of  his  employment  in  ar- 
resting plaintiff  for  trespassing  on  defendant's 
right  of  way,   the   fact   that  plaintiff  brought 
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about  his  arrest  by  an  altercation  with  the  offi- 
cer, and  provoked  the  assaolt  by  resisting  ar- 
rest, was  effectiTe  merely  in  mitigation  of  puni- 
tive damages,  and  not  in  exoneration. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {916;    Dec.  Dig.  |  282.*] 

Appeal  from  Baltimore  Court  of  Common 
Pleas;   Thos.  Ireland  Elliott,  Judge. 

Action  by  George  3.  Strube  against  the 
Baltimore  &  Ohio  Railroad  Company.  Judg- 
ment for  plalntifC,  and  defendant  appeals. 
Reversed,  and  new  trial  granted. 

PlalntUT's  second  prayer,  which  was  grant- 
ed, was  as  follows:  "Plaintiff  prays  the 
court  to  instruct  the  Jury  that  if  they  find 
from  the  evidence  that  the  plaintlfF  was 
walking  on  the  trades  of  the  defendant,  a 
body  corporate,  on  or  about  March  1,  1908, 
as  testified  to,  and  if  they  further  find  that 
William  J.  McCarron  was  in  the  employ  of 
the  said  defendant  as  detective  or  special 
officer,  that  while  the  said  McCarron  was 
acting  within  the  scope  of  his  authority  he 
arrested  plalntiflT,  and  in  doing  so,  while 
plaintUT  was  under  arrest,  used  an  excessive 
and  unnecessary  amount  of  force  and  inflict- 
ed unnecessary  indignities  upon  plaintiff, 
then  the  verdict  of  the  Jury  must  be  for  the 
plaintiff,  even  though  the  defendant's  agent 
was  Justified  In  arresting  plaintiff." 

The  plaintiff's  third  prayer,  which  was 
granted,  recited:  "The  plaintiff  prays  the 
court  to  Instruct  the  Jury  that  if  they  believe 
from  the  evidence  in  the  case  that  the  plain- 
tiff was  injured  by  the  agent  and  servant  of 
the  defendant,  as  alleged  by  the  plaintiff, 
and  that  the  assault  and  battery  was  wan- 
ton, unprovoked,  and  excessive  in  its  na- 
ture, then  they  can  inflict  the  vindictive  and 
punitive  damages  upon  the  defendant." 

Defendant's  fifth  prayer  was:  "The  court 
instructs  the  Jury  that  if  they  find  from  the 
evidence  that  McCarron,  before  any  blow 
was  struck,  arrested  plaintlfF  in  the  manner 
testified  to,  and  If  they  further  find  that 
after  the  plaintiff  was  arrested,  and  while 
being  taken  to  the  station  house,  McCarron 
was  only  acting  as  a  police  officer  of  the 
state  of  Mar.vland,  and  not  as  an  employ^ 
of  the  defendant,  then  their  verdict  must  be 
for  defendant,  even  though  they  find  that 
McCarron  did  assault  the  plaintiff  in  the 
manner  testified  to." 

Defendant's  sixth  prayer  was:  "The  court 
instructs  the  Jury  that  If  they  find  that 
the  assault  occurred  either  while  McCar- 
ron was  solely  engaged  In  the  performance 
of  his  duties  as  a  police  officer,  and  not 
as  an  employ^  of  defendant,  if  they  so  find, 
or  that  the  assault  occurred  as  the  result  qf 
a  personal  argument  or  altercation  between 
the  plaintiff  and  the  said  McCarron,  If  they 
so  find,  then  plaintiff  Is  not  entitled  to  recov- 
er, and  the  verdict  must  be  for  defendant." 

Defendant's  ninth  prayer  was:  "The  court 
Instructs  the  Jury  that,  if  they  find  from  the 


evidence  that  the  arrest  was  actually  com- 
pleted before  any  blow  was  struck,  then  the 
plaintiff  Is  not  entitled  to  recovery,  and  tbe 
verdict  must  be  for  defendant,  even  though 
they  find  that  McCarron  did  In  the  manner 
testified  to  strike  the  plaintiff." 

Argued  before  BOTD,  C.  J.,  and  PEARGB, 
SCHMUOKER,  BURKE,  WORTHINGTON, 
and  THOMAS,  JJ. 

Carvllle  D.  Benson  and  Duncan  K.  Brent, 
for  appellant  William  H.  Lawrence  and 
David  Ash,  for  appellee. 

WORTHINGTON,  J.  The  gravamen  of 
the  action  In  this  case  Is  tbe  alleged  use  of 
excessive  force  and  violence  upon  the  appel- 
lee by  William  J.  McCarron,  a  special  officer 
of  the  appellant.  In  connection  with  the  ap- 
pellee's arrest  for  trespassing  upon  the  ap- 
pellant's property  and  right  of  way.  The 
Judgment  below  was  for  $1,000  damages  In 
favor  of  the  plaintiff,  and  the  defendant  has 
appealed. 

The  substantial  facts  of  the  case  as  testi- 
fied to  by  the  witnesses  for  the  plaintiff  are 
as  follows:  On  March  1, 1908,  plaintiff,  with 
four  companions,  was  returning  along  the 
tracks  of  the  Baltimore  &  Ohio  Railroad 
Company  from  a  visit  to  a  gypsy  camp  In 
Baltimore  county.  When  plaintiff  and  his 
companions  had  crossed  the  Viaduct  bridge 
which  separates  Baltimore  county  from  Bal- 
timore city,  Mr.  McCarron  walked  up  behind 
the  plaintiff,  grabbed  him  back  of  the  neck, 
and  said:  "You  are  under  arrest  Didn't  I 
tell  you  to  stay  off  this  railroad  7"  To  which 
the  plaintiff  replied:  "Yes;  I  suppose  you 
did,  but  that  has  been  six  months  or  'so  ago. 
and  it  kind  of  left  my  memory."  Plaintiff 
then  desired  to  be  taken  to  the  Southwestern 
Police  Station  in  Baltimore  city,  but  McCar- 
ron said  he  shoold  go  to  Mt  Wlnans  Police 
Station  In  Baltimore  county.  McCarron  then, 
still  holding  the  plaintiff  by  the  collar  with 
one  hand,  and  without  plaintiff  making  any 
resistance,  struck  plaintiff  several  blows 
about  the  face  with  the  other.  Then  drag- 
ged him  across  the  track,  knocked  him  down, 
and  beat  him  while  he  was  down.  That  as 
a  result  of  the  assault  plaintiff  was  rendered 
unconscious,  two  of  his  front  teeth  woe 
knocked  out,  his  lips  were  cut  and  swollen  to 
twice  their  normal  size,  his  mouth  was 
bleeding,  bis  right  ear  was  swollen,  bis  bear- 
ing Impaired,  and  his  neck  also  was  swollen 
and  painful.  After  the  assault  plaintiff  went 
with  McCarron  to  the  Mt  Wlnans  Police 
Station,  where  the  charge  was  preferred 
against  him  of  trespassing  on  the  property 
of  the  appellant,  to  which  charge  he  pleaded 
guilty,  and  was  fined  $2.20,  which  was  paid, 
and  plaintiff  thereupon  relenRed. 

The  plaintiff  also  called  McCarron  as  a 
witness,  who  testified  that  In  March,  1908,  be 
was  employed  by  the  Baltimore  ft  Ohio  Rail- 
road as  special  officer;  that  he  was  assigned 


•Tor  otbor  eaaea  «ee  sam*  topic  and  <ecUon  NUMBER  In  Dae.  *  Am.  Digs.  U07  to  date.  A  Reporter  IndexM 


Digitized  by 


Google 


Md. 


BALTfMORB  &  O.  R.  CO.  V.  STROBE, 


699 


to  duty  on  the  Balttmore  DiTlslon;  that  bis 
duties  were  to  look  after  the  company's  prop- 
erty and  also  the  care  of  records  and  car 
seals,  to  see  that  all  the  merchandise  cars 
had  their  seals  on  anlTal,  and  also  that  he 
had  power  to  arrest  people  as  trespassers; 
that  on  March  1,  1908,  he  arrested  Strube, 
and  charged  him  with  trespassing  on  the 
property  of  the  Baltimore  &  Ohio  Railroad. 
On  cross-examination  McCarron  stated  that 
his  power  to  arrest  came  from  his  commis- 
sion as  special  oflScer.  The  commlMlon  was 
then  offered  in  evidence^  but  does  not  appear 
In  the  record. 

The  testimony  of  the  defendant's  witnesses 
in  so  far  as  It  conflicts  with  that  Introduced 
on  behalf  of  the  plaintiff  was  snbstantially 
as  follows:  That  after  Strube  and  his  com- 
panions had  passed  over  the  Viaduct  bridge, 
and  had  gone  about  13  feet  within  the  limits 
of  Baltimore  city,  McCarron  came  behind 
and,  calling  to  Strube,  asked  him  if  be  had 
not  warned  him  to  stay  off  the  railroad  prop- 
erty, and  further  said:  "If  you  come  back 
here,  I  am  going  to  take  you  to  the  station 
house."  To  which  Strube  replied:  "lou 
can  lock  me  up  now  if  you  are  able."  Where- 
upon McCarrron  took  hold  of  Strube  by  the 
collar  to  arrest  him.  Strube  made  several 
passes  at  the  officer  in  the  effort  to  hit  him, 
and  then  the  o£Bcer,  still  holding  to  Strube 
with  his  right  hand,  struck  him  with  hts  left 
hand.  Strube  "fell  and  kept  his  hands  over 
his  face  like  he  was  holding  on  to  the  cross- 
ties."  Tltat  it  was  not  true  that  McCarron 
struck  the  plaintiff  more  than  once,  or  that 
the  plaintiff  became  unconscious,  or  that 
plaintiff  did  nothing  to  resist  arrest,  or  that 
McCarron  cursed  the  plaintiff,  or  that  he 
struck  the  plaintiff  while  he  was  down.  On 
cross-examination  by  the  plaintiff's  attorneys 
McCarron  testified  as  follows:  "Q.  When  he 
said,  'Yon  can't  take  me  in  now,  if  you  want- 
ed to,'  that  insulted  you?  A.  Tea,  sir.  Q. 
You  took  him  then?  A.  Yes,  sir.  Q.  If  he 
bad  not  said  that,  you  wouldn't  have  taken 
him  in  at  all?  A.  No,  sir.  If  he  had  gone 
on;  no,  sir.  Q.  You  did  it  just  to  spite  him? 
A.  No.  no.  Q.  Did  you  say  anything  to  the 
other  boys?  A.  He  told  mo  I  might  arrest 
liim  If  I  was  able,  and  then  I  arrested  him. 
Q.  You  arrested  him  to  show  you  were  able? 
A.  It  looks  that  way." 

We  have  given  the  substance  of  the  testi- 
mony on  both  sides,  at  some  length,  so  that 
the  questions  of  law  presented  by  the  prayers 
may  be  clearly  understood. 

During  the  progress  of  the  trial  the  follow- 
ing questions  were  asked  of  McCarron  on 
cross-examination,  and  allowed  to  be  answer- 
ed  against  the  defendant's  objection :  "Q.  How 
often  have  you  been  convicted  of  assault  In 
Baltimore  city  or  Baltimore  county?  A.  I 
was  arrested  once  when  I  was  16  years  old 
at  a  dance  in  Gowen's  Hall  up  here,  and 
the  men  got  fighting  and  I  was  arrested. 
Q.  You  were  arrested  and  convicted  at  the 
Southwestern  Police  Station  for  this  assault 


upon  Strube,  were  you  not?  A.  Yes,  sir." 
Separate  exceptions  were  taken  to  the  rul- 
ings of  the  trial  court  as  to  both  of  these 
questions;  but  as  they  both  involve,  in  part, 
the  same  principle  of  law,  they  will  be 
considered  together.  The  ground  upon  which 
this  evidence  is  sought  to  be  justified  is  that 
It  "goes  to  the  credibility  of  the  witness." 
More  properly  speaking,  it  may  be  said  to 
affect  the  weight  of  the  witness'  testimony 
In  this  case.  Indeed,  the  first  question  seems 
to  have  been  framed  with  a  view  to  eliciting 
information  concerning  the  wltnras'  general 
disposition  for  fighting.  But  in  either  as- 
pect we  think  the  question  was  admissible 
under  the  circumstances.  The  issue  was 
whether  McCarron  had  made  an  unjustifiable 
assault  upon  the  plaintiff.  The  plaintiff's 
testimony  tended  to  prove  that  the  assault 
was  not  justified.  McCarron's  tended  to 
prove  that  it  was.  If  the  answer  to  the  first 
question  had  shown  that  McCarron  had  been 
convicted  of  a  number  of  assaults,  it  would 
have  reflected  upon  the  weight  of  his  testi- 
mony as  to  the  justlfleatlon  for  the  assault 
in  this  case.  The  answer,  however,  was  of 
such  a  negative  character  as  to  be  of  little 
value  either  for  or  against  the  plaintiff,  and, 
even  if  error.  It  wonld  have  been  harmless 
error. 

The  second  question  objected  to  Is  admis- 
sible for  the  same  reason  as  the  flrst  The 
answer  affects  the  weight  of  McCarron's  tes- 
timony as  to  the  character  of  the  assault, 
and  therefore  in  a  sense  his  credibility  as  a 
witness.  The  case  of  Mattlngly  v.  Mont- 
gomery, 106  Md.  461,  6S  Atl.  205,  Is  direct- 
ly In  point.  The  cases  cited  by  appellant  in 
support  of  its  contention  that  such  evidence 
is  not  admissible  are  not  apposite.  Such 
evidence  would  not  be  admissible  in  chief 
for  the  purpose  of  proving  the  fact  of  the 
assault,  but  the  questions  are  proper  upon 
cross-examination  of  the  person  charged 
with  committing  the  assault 

The  third  exception  found  in  the  record 
relates  to  the  prayers.  The  principal  points 
of  the  defendant's  contention  in  regard  to 
these  are  (1)  that  in  making  the  arrest  Mc- 
Carron acted  as  a  commissioned  officer  of 
the  state  of  Maryland,  and  not  as  an  em- 
ploy6  of  the  defendant;  but,  If  this  first 
proposition  be  unsound,  then  (2),  as  soon  as 
the  arrest  was  completed,  McCarron  lost  his 
dual  capacity  of  otHcer  and  agent,  ceased  to 
be  an  employe  of  defendant,  and  became  on- 
ly an  officer  of  the  state  of  Maryland,  and 
that,  therefore,  defendant  Is  not  liable  for 
the  assault.  As  to  the  first  proposition,  the 
commission  spoken  of  is  not  in  the  record, 
and  we  are  uninformed  as  to  what  authority 
it  conferred  upon  McCarron,  but  assuming 
that  it  was  a  commission  issued,  by  the  Gov- 
ernor under  section  403,  art  23,  Code  Pub. 
Gen.  Laws  1004,  we  yet  cannot  yield  our  as- 
sent to  such  a  proposlton.  McCarron  testi- 
fied that  he  was  in  the  employ  of  the  de- 
fendant at  the  time  of  the  arrest,  that  bis 
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duties  were  to  look  after  tbe  company's 
property,  and  that  he  had  power  to  arrest 
trespassers.  We  must  assume  that  the  plain- 
tiff In  walking  along  the  right  of  way  of  the 
defendant  company  was  violating  the  law, 
for,  when  taken  before  a  Justice  of  the  peace, 
be  pleaded  guilty  to  the  charge  of  "trespass- 
ing on  the  property  of  tbe  Baltimore  &  Ohio 
Railroad."  The  court  could  not  say  aa  a 
matter  of  law  that  in  making  tbe  arrest  Mc- 
Carron  was  not  acting  within  the  scope  of 
his  employment  as  special  officer  of  the  de- 
fendant, or  that  he  was  then  acting  solely 
under  his  commission  as  an  officer,  of  the 
state  of  Maryland.  Such  a  question  was  one 
proper  to  be  submitted  to  the  jury  under  all 
tbe  evidence  in  the  case.  As  was  said  by 
this  court  in  Deck's  Case,  102  Md.  6S0,  677, 
62  Atl.  958,  961:  "Tbe  question  wbetber  the 
special  officer  or  detective  was  acting  within 
tbe  scope  of  his  employment  as  an  employ^ 
of  the  company  at  the  time  of  tbe  commis- 
sion of  tbe  act  -complained  of  was  a  ques- 
tion for  the  Jury  to  pass  upon  under  all  tbe 
facts  and  circumstances  of  the  case."  Nei- 
ther could  the  court  declare  under  the  evi- 
dence in  this  case  that.  If  the  assault  was 
made  after  "the  arrest  was  actually  com- 
pleted," then  the  plaintiff  was  not  entitled  to 
recover.  An  arrest  is  the  seizing  of  a  person 
and  detaining  blm  in  the  custody  of  the  law. 
1  Bouvler,  Law  Diet  166.  An  officer  author- 
ized to  make  an  arrest  may  use  necessary 
force.  Id.  In  this  case  both  the  arrest  and 
the  assault  occurred  on  the  railroad  tracks  of 
tbe  defendant  as  part  of  one  and  the  same 
transaction  apparently  within  the  space  of 
a  very  few  moments  of  time,  and  it  would 
not  do  under  such  circumstances  for  tbe 
court  to  say  or  submit  to  tbe  Jury  to  say 
that  immediately  after  putting  his  hands  on 
Strube,  and  saying,  "I  am  going  to  put  you 
under  arrest."  that  thereafter  McCarron  ceas- 
ed to  be  an  employ^  of  the  defendant,  and 
became  merely  an  officer  of  the  state.  If 
McCarron  was  acting  within  the  scope  o!  his 
employment  in  making  the  arrest,  the  de- 
fendant would  be  responsible  even  If  McCar 
ron  acted  maliciously  or  willfully  in  commit- 
ting the  assault,  because  the  whole  occur- 
rence was  but  one  transaction.  It  McCar- 
ron was  not  acting  within  the  scope  of  his 
employment  in  making  the  arrest,  then,  o< 
course,  the  defendant  won  id  not  be  liable. 
In  this  case  the  arrest  and  tbe  assault  must 
be  treated  as  so  merged  together  into  one 
transaction  as  to  be  scarcely  separable  for 
practical  purposes,  even  though  theoretically 
they  could  possibly  be  regarded  as  distinct 
acts.  The  ground  of  the  master's  responsi- 
bility for  tbe  malicious  torts  of  his  servants 
or  agents  Is  this:  That,  where  one  of  two 
innocent  persons  must  suffer  for  the  wrong 
of  a  third,  t^e  loss  must  fall  upon  him  who 
has  enabled  the  third  person  to  do  the  wrong. 
McCarron  was  a  special  officer  employed 
and  paid  by  the  appellant,  and  assigned  to 
duty  on  tbe  Baltimore  Division  of  its  right 


of  way.  Hib  selection  was  the  appenant'^ 
and  the  appellant  must  bear  the  responsi- 
bility of  his  acts  if  done  within  the  scope 
of  his  employment.  As  stated  by  Jndge 
Boyd  in  the  case  of  Consolidated  By.  Co.  v. 
Pierce,  89  Md.  503,  43  AU.  940,  if  the  serv- 
ant was  acting  at  the  time  in  the  course  of 
his  master's  service,  and  for  bis  beneflt  with- 
in the  scope  of  his  employment,  the  mere 
fact  that  he  acted  unlawfully,  wUlfnlly,  or 
wantonly  does  not  necessarily  show  that  he  is 
no  longer  in  his  master's  employ.  We  think 
there  was  evidence  in  the  case  proper  to  be 
submitted  to  tbe  Jury  as  to  whether  McCar- 
ron when  he  arrested  the  plaintiff  was  act- 
ing within  the  scope  of  bis  employment  or 
not  We  must  bold,  therefore,  tliat  defend- 
ant's first  special  exception  was  properly 
overruled,  and  the  plaintiff's  second  prayer 
properly  granted.  The  defendant's  objec- 
tion to  this  prayer,  based  on  the  instruction 
taken  from  Twllley's  Case,  106  Md.  44S,  07 
Atl.  266,  cannot  be  sustained,  becanse  that 
was  a  prayer  offered  by  the  defendant  and 
presents  a  counter  proposition  to  that  con- 
tained In  the  plaintiff's  second  prayer.  It 
would  have  been  entirely  proper  for  the 
court  below  to  have  granted  a  prayer  con- 
cluding for  tbe  defendant  modeled  after  the 
one  referred  to  in  Twllley's  Case,  supra, 
but  no  such  prayer  seems  to  have  been  of- 
fered, and,  as  we  have  said,  we  see  no  ot>- 
jectlon  to  the  form  of  plaintifrs  second 
prayer  as  granted:  We  think,  however,  tliat 
the  form  of  the  plalntlflTs  third  prayer  as  to 
the  measure  of  damages  is  objectionable. 

In  the  case  of  Smith  v.  P.  W.  &  B.  R.  R. 
Co.,  87  Md.  62,  38  Atl.  1073,  this  court  said, 
quoting  from  Qulgley's  Case,  21  How.  214, 
16  U  Ed.  73,  that:  "Whenever  the  Injnry 
complained  of  has  been  Inflicted  maliciously 
or  wantonly,  and  with  circumstances  of  con- 
tumely or  indignity,  the  jury  are  not  limited 
to  the' ascertainment  of  simple  compen'satlon 
for  tbe  wrong  committed  against  the  ag- 
grieved person.  But  the  malice  spoken  of  in 
this  rule  is  not  merely  tbe  doing  of  an  un- 
lawful 01  injurious  act  The  word  implies 
that  the  act  complained  of  was  conceived  in 
the  spirit  of  mischief  or  of  criminal  Indiffer- 
ence to  civil  obligations."  And  in  B.  &  O. 
V.  Barger,  80  Md.  34,  30  AU.  662.  26  L.  R.  A. 
220,  45  Am.  St  Rep.  819,  the  court  said: 
"Whilst  the  provocation  of  the  plaintiff  may 
aot  justify  an  assault,  yet  If  it  be  of  snch 
character  as  would  naturally  arouse  the  an- 
ger and  passion  of  men  of  ordinary  temper- 
ament, and  it  is  not  too  remote,  it  is  admis- 
sible in  mitigation  of  damages."  There  is 
some  evidence  in  this  case  to  the  effect  that 
Strube  provoked'  McCarron  to  arrest  him  by 
"bouncing  out  of  tbe  gang,"  and  starting  an 
altercation  with  the  officer,  and  afterwards 
provoked  the  assault  by  resisting  arrest,  and 
while  not  meaning  to  say  that  the  plaintiff 
is  not  entitled  to  something  more  than  com- 
pensatory damages,  if  the  jury  find  for  plaln- 
Uff  at  all,  yet  we  think  the  plalntlfTB  thbrd 
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pnyer  wu  not  drawn  with  anfadent  accu- 
ncy  to  properly  anbinlt  the  question  of  ptini- 
tlve  aamagee  to  the  Jury. 

For  the  reasons  we  have  already  assigned, 
the  defendant's  first,  second,  third,  and  fourth 
prayers,  which  seek  to  withdraw  the  case 
from  the  lory,  were  properly  refused. 

We  think  the  defendant's  fifth  and  ninth 
prayers,  which  seek  to  separate  the  assault 
from  the  arrest,  faulty,  under  the  drcum' 
stances  of  this  case,  for  the  reason,  as  we 
have  already  said,  that  both  the  assault  and 
the  arrest  constitute  but  one  and  the  same 
transaction,  occurrbiK  wholly  on  the  prem> 
Ises  and  right  of  way  of  the  defendant  with- 
in a  very  short  space  of  time,  and  under  the 
circumstances  it  would  have  been  improper 
to  instruct  the  Jury  to  attempt  for  the  pur- 
pose of  wholly  exonerating  the  defendant  to 
distinguish  between  them. 

The  defendant's  sixth  prayer  Is  objection- 
able because  it  leaves  out  of  conslderatlot 
the  question  whether  the  altercation  result- 
ing in  the  assault  did  or  did  not  arise  out 
of  the  performance  by  McCarron  of  his  duty 
as  employe  of  the  defendant  If  Strube  was 
at  the  time  unlawfully  trespassing  on  the 
premises  of  the  defendant,  and  for  so  doing 
he  rendered  himself  liable  to  arrest  by  the 
special  officer  acting  within  the  scope  of  his 
employmoit,  the  fact  that  he  brought  about 
his  arrest  by  an  altercation  with  the  officer, 
and  then  provoked  the  assault  by  resisting 
arrest,  would  not  wholly  exonerate  the  de- 
fendant from  the  consequences  of  the  use 
of  excessive  force  and  violence  by  McOar- 
Ton  upon  him,  though  such  provocation  might 
be  considered  in  mitigation  of  punitive  dam- 
ages. 

Defendant's  seventh  prayer,  having  been 
granted,  is  not  before  us  for  review. 

Defendant's  first  and  second  special  excep- 
tions were  properly  overruled  because  there 
was  evidence  legally  sufficient  to  warrant 
submitting  the  case  to  the  Jury. 

But  for  error  In  granting  plaintiff's  prayer 
as  to  the  measure  of  damages  the  judgment 
must  be  reversed. 

Judgment  reversed,  with  costs,  and  a  new 
trial  awarded. 


an  ud.  ti) 

WANNKNWBTSCH  v.   MAYOR,   ETC.,  OF 
CITY  OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Jane  30,  1009.) 

1.  munioipai.     cobpobatiohs     (f     284*)  — 
Stbebts— Impboveubnts— Obdinance. 

Baltimore  City  Ordinance  No.  151,  for  the 
opening  and  improTing  of  Millington  avenue  in 
Baltimore  city  annex,  by  the  commissionen  for 
opening  streets,  acting  as  the  annex  improve- 
ment commission,  under  authority  conferred  b; 
Acts  1904,  ).  492,  c.  247,  was  valid. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dee.  Dig.  |  284.*] 


2.  MURICIPAI.  COKPOBATIONa  ((  294*)-'8tbbet 

Impbovxuerts  —  Noncx  —  Pubuoation— 

BNOLISa   Languaob. 

Under  Baltimore  City  Ordinance  No.  151, 
f  1,  providing  for  the  publication  of  notice  of 
an  application  for  street  improvement,  for  10 
days.  In  at  least  two  daily  newspapers,  publish- 
ed in  Baltimore,  publication  of  a  notice  in  two 
newspapers,  one  of  which  was  in  the  Qerman 
language,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  787;  Dec.  Dig.  I 
294.*]  -6    .         . 

3.  Municipai.  Cobpobations  ((  821*)— Sraivr 
Impboveuents  —  Assessments  —  Ibbeou- 
laABiTT— 'Pbopkbtt  Ownebb'  Rekedibb. 

Where  certain  street  Improvements  were 
made  under  Baltimore  City  Ordinance  No.  151, 
which  was  valid,  and  the  acts  of  the  commis- 
sioners were  within  their  aothority,  the  remedy 
of  property  owners  for  any  errors  or  irregulari- 
ties In  the  proceedings  was  by  appeal  to  the 
Baltimore  city  court  as  authorized  by  section 
9  of  the  ordinance,  and  not  by  a  suit  to  set 
aside  an  assessment  levied  to  pay  for  the  im- 
provement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  821.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;    Chas.  W.  Heulsler.  Judge. 

Suit  by  John  Waunenwetscb  against  the 
Mayor  and  City  Council  of  Baltimore.  From 
an  order  dismissing  the  bill,  complainant  ap- 
peals.   Afllrmed. 

Argued  before.  BOTD,  0.  J.,  and  BRISCOE, 
FEARCE,  SCHMUCKER.  BURKE,  WORTH- 
INOTON,  THOMAS,  and  HENRY,  JJ. 

James  J.  McNamara,  for  appellant  Wi 
H.  De  O.  Wright,  for  appellees. 

BURKE,  J.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  for  Baltimore  city 
sustaining  a  demurrer  to  the  bill  of  com- 
plaint and  dismissing  the  bill.  The  commis- 
sioners for  opening  streets,  acting  as  the  an- 
nex improvement  commission,  under  the  pro- 
visions  of  Acts  1904,  p.  492,  c.  274,  and  by 
authority  of  an  ordinance  of  the  mayor  and 
city  council  of  Baltimore,  approved  June  15, 
1906,  made  certain  assessments  against  the 
property  of  the  appellant  which  abuts  on 
MUIlngton  avenue  In  that  part  of  Baltimore 
city  known  as  the  annex.  The  mayor  and 
city  council  were  demanding  and  attempting 
to  collect  these  assessments,  which,  as  al- 
leged, are  unauthorized,  Illegal,  and  void. 
The  relief  prayed  for  Is:  First  that  the  as- 
sessments against  the  appellant's  property  of 
his  portion  of  costs  for  paving,  grading,  and 
curbing  Millington  avenue  may  be  decreed 
to  be  ultra  vires  and  void,  and  that  the  as- 
sessment and  all  proceedings  against  the 
plaintiff  or  his  property  may  be  enjoined. 
The  ground  uiion  which  this  relief  is  asked 
is  twofold:  First,  that  Ordinance  No.  IBl, 
under  which  the  proceedings  were  had  and 
the  assessment  levied,  is  illegal  and  void; 
and,  secondly,  that  if  the  ordinance  be  valid, 
the  relief  should  be  granted,  because  the 
commissioners  for  opening  streets  failed  to 
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pabliah  the  notices  required  by  sectlona  2,  4, 
6,  aud  7  of  the  ordinance  In  two  newspapers 
published  In  the  English  language.  We  do 
not  consider  it  necessary  to  discuss  the  first 
ground  upon  which  the  «ppellant  relies,  be- 
cause, in  our  opinion,  the  two  cases  of  Balti- 
more City  V.  Flack,  104  Md.  107,  64  AO.  702, 
and  Iieon  Lauer  v.  Mayor  and  City  Council 
of  Baltimore  (decided  March  24,  1909,  and 
not  yet  officially  reported)  73  Atl.  162,  dem- 
onstrate the  validity  of  that  ordinance.  The 
opinion  in  the  Lauer  Case  sets  forth  clearly 
the  sources  of  the  power  In  the  mayor  and 
city  council  to  pass  the  ordinance.  We  will 
therefore  'content  ourselves  by  referring  to 
that  opinion  and  the  reasons  upon  which  It 
Is  based,  in  connection  with  the  Flack  Case, 
supra,  as  conclusive  against  the  first  objec- 
tion made  by  the  appellant  to  the  validity  of 
the  assessment 

Section  1  of  Ordinance  No.  151  provides 
that,  at  the  request  of  the  owners  of  a  ma- 
jority of  front  feet  of  ground  binding  on  the 
whole  or  any  part  of  any  street,  lane,  or  al- 
ley, which  is  now  open,  or  may  hereafter  be 
opened,  In  the  annex  portion  of  Baltimore 
city  during  the  time  of  the  exercise  by  the 
commissioners  for  opening  streets  of  the  pow- 
ers and  performance  of  duty  conferred  and 
Imposed  by  chapter  274,  p.  492.  of  the  Acts 
of  1904  of  the  General  Assembly  of  Mary- 
land, or  ordinances  passed,  or  to  be  passed, 
in  pursuance  thereof,  the  said  commissioners 
for  opening  streets,  acting  under  the  provi- 
sions of  the  aforesaid  act  and  ordinances, 
may.  If  In  their  Judgment  the  public  inter- 
ests win  be  served  thereby,  grade,  pave,  and 
curb  such  street,  lane,  or  alley,  or  part  there- 
of, at  the  expense  pro  rata  of  the  owners  of 
all  the  property  binding  thereon,  wholly  as 
to  sidewalks  (being  one-flfth  of  the  whole 
width  on  each  side  of  said  street),  and  el- 
aier  wholly  or  In  part  as  to  the  residue.  In 
accordance  with  the  following  sections  of  the 
ordinance.  Upon  receipt  of  such  application 
the  comuilssioners  are  required  to  give  10 
days'  notice.  In  at  least  two  of  the  dally 
newspapers  published  In  the  city  of  Baltl- 
mdre,  of  the  fact  that  the  application  has 
been  filed,  and  of  their  intention  to  consider 
the  same,  and  also  of  the  time  when,  and 
the  place  where,  objections  to  the  application 
will  be  heard.  The  ordinance  then  declares 
who  shall  be  deemed  an  owner  for  the  pur- 
pose of  making  the  application.  It  is  then 
provided  that  after  the  contract  for  the 
work  of  grading,  paving,  or  curbing  has  been 
awarded,  in  the  manner  provided  by  law,  the 
commissioners  shall  Impose  the  tax  upon 
the  property  binding  on  the  street  There  is 
no  question  made  as  to  the  method  pursued 
by  the  commissioners  In  this  case  in  fixing 
the  assessment  After  the  commissioners 
have  completed  their  apportionment  of  costs 
and  expenses  to  be  assessed  as  aforesaid,  and 
a  statement  thereof.  It  Is  their  duty  to  "give 
notice  by  advertisement,   inserted   twice  a 


week  for  two  (2)  Successive  weeks,  in  two  of 
the  daily  newspapers  published  in  the  dty  of 
Baltimore,  that  such  apportionment  has  been 
made  and  that  a  statement  thereof  is  on  file 
in  the  ofBce  of  the  said  commissioners  for 
the  inspection  of  all  persons  interested  there- 
in," etc.  It  Is  their  duty  to  attend  at  the 
time  and  place  appointed  in  the  notice,  and 
to  consider  all  such  representations  and  tes- 
timony, verbal  or  In  writing.  In  relation  to 
any  matter  In  snch  statement  which  shall  be 
offered  to  them,  on  behalf  of  any  person 
claiming  to  be  Interested  therein,  and  to 
make  all  such  corrections  and  alterations  in 
the  said  apportionment  and  statement  as 
shall  be  necessary  to  make  the  same  correct 
and  Just,  and  they  may  adjourn  from  time  to 
time,  If  necessary,  to  give  all  persons  claim- 
ing a  review  an  opportunity  to  be  heard; 
and,  after  closing  such  review.  It  is  their 
duty  to  make  all  such  corrections  as  shall  be 
proper,  and  to  make  a  correct  list  of  the 
property  and  of  the  owners,  or  reputed  own- 
ers thereof,  liable  to  pay  the  assessments  lii 
the  manner  aforesaid,  and  the  amount  for 
which  each  piece  of  property  or  the  owner 
thereof  shall  be  liable,  and  to  deliver  to  the 
city  register  a  duplicate  list  thereof  under 
their  hands,  together  with  such  explanatoiy 
plat  or  plats,  if  any,  as  may  be  necessary  to 
designate  the  property  upon  which  said  as- 
assessments  are  levied,  which  assessments 
shall  be  liens  on  the  several  pieces  of  prop- 
erty on  which  the  same  shall  be  respectively 
assessed.  When  said  duplicate  list  shall 
have  been  delivered  to  the  said  register  or 
deposited  In  his  office.  It  is  his  duty  to  notHf 
all  persons  interested  "by  an  advertisement 
to  be  inserted  once  a  week  for  four  successive 
weeks  in  two  daily  newspapers  published 
In  the  city  of  Baltiraore,  that  the  said  list 
of  assessments  or  expenditures,  plat  or  plats, 
if  any  have  been  so  placed  In  his  office,  and 
that  any  parties  affected  thereby  are  entitled 
to  appeal  therefrom  by  petition  In  writing  to 
the  Baltimore  city  court"  Section  9  is  as 
follows:  "That  any  person  or  persons  who 
may  be  dissatisfied  with  any  assessment  or 
assessments  in  which  be  or  they  shall  be  tn 
any  manner  interested,  may  within  thirty 
days  after  the  return  of  the  above-mention- 
ed proceedings  to  the  city  register,  appeal 
therefrom  by  petition  to  the  Baltimore  city 
court,  praying  the  said  court  to  review  the 
same,  and  thereupon  the  proceedings  shall  be 
similar  to  those  in  the  trials  of  street  ap- 
peals, and  the  same  right  shall  be  had  to  ap- 
peal to  the  Court  of  Appeals." 

The  record  shows  that  the  appellant,  to- 
gether with  other  property  owners  in  the 
annex,  and  owning  property  fronting  along 
Millington  avenue,  filed  an  application  with 
the  commissioners  for  oi)ening  streets  to 
have  that  avenue  graded,  paved,  and  corbed. 
This  application  complied  with  section  1  of 
Ordinance  No.  151,  and  the  Jurisdiction  of 
the  commissioners  to  proceed  with  the  work 
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attached  under  that  application.  The  con- 
tract for  tne  work  was  awarded  to  the 
Maryland  PaTement  Company,  which  com- 
pleted the  work  at  a  cost  of  $10,365.41.  The 
notices  given  by  the  commissioners  of  the 
application  for  the  grading,  paving,  and  cnrb- 
ing  the  street,  the  advertisement  for  bids  for 
doing  the  work,  and  the  notice  required  by 
section  6  of  the  ordinance  were  published 
in  one  English  and  one  German  newspaper. 
The  notice  given  by  the  city  register  notify- 
ing all  persons  interested  of  their  right  of 
appeal  was  published  In  two  newspapers 
printed  in  the  English  language,  and  com- 
piles folly  with  the  requirements  of  section 
7  of  the  ordinance.  The  objection  to  the 
first,  second,  and  third  notices  Is  (and  that 
is  the  only  objection  that  can  be  urged)  that 
they  were  not  published  In  two  newspapers 
printed  and  pnbllsbed  in  the  English  lan- 
guage. In  this  respect  these  notices,  under 
the  case  of  Bennett  v.  Baltimore  City,  lOU 
Md.  484,  68  Atl.  14,  must  be  held  to  be  in- 
sufficient. In  that  case  Judge  Schmucker, 
after  citing  a  number  of  authorities  in  sup- 
p<»t  of  the  general  proposition  that,  in  the 
absence  of  a  direction  to  the  contrary,  the 
pnbllcatlon  of  a  notice  required  by  law  to 
be  made  must  be  made  in  the  English  lan- 
gnage,  said:  "These  cases  all  treat  the  Eng- 
lish language  as  the  official  or  ordinary  lan- 
guage of  the  country,  and  hold  that  a  mere 
direction  In  the  statute  that  an  advertise- 
ment be  made  in  a  given  number  of  news- 
papers must  be  so  construed  as  to  require 
the  use  for  that  purpose  of  newspapers  pub- 
lished In  the  English  language.  This  propo- 
sition applies  with  special  .force  to  a  state 
like  Maryland  where  from  the  earliest  colo- 
nial times  the  English  language  has  been  em- 
ployed in  the  official  proceedings  of  all  de- 
partments of  the  government."  That  was 
a  case  where  a  taxpayer  sought  to  restrain 
the  city  from  performing  a  contract,  and  In 
its  essential  facts  was  very  different  from 
those  disclosed  by  this  record.  While  the 
case  settles  the  Insufficiency  of  the  notices  to 
which  we  have  referred,  it  does  not  deter- 
mine the  Jurisdiction  of  a  court  of  equity  to 
entertain  this  bill,  because  in  that  case  there 
was  no  tribunal  other  than  a  court  of  equi- 
ty to  which  the  taxpayer  could  appeal  for 
redress. 

The  appellant  cited  and  relied  upon  the 
case  of  Baltimore  v.  Johnson,  62  Md.  226, 
where  the  court  of  equity  restrained  the 
collection  of  special  taxes  and  assessments 
levied  for  grading  and  curbing  Covington 
avenue,  because  of  the  failure  of  the  city 
commissioners  to  give  the  proper  notices 
prescribed  by  the  ordinance.  But  this  was 
done  upon  the  ground  that  there  was  no  ap- 
peal provided  for  the  property  owners  from 
the  proceedings  of  the  commissioners.  The 
ordinance  under  which  the  proceedings  were 
taken  directed  the  publication  of  the  notices 
in   three  newspapers.     This  direction  was 


disregarded  by  the  commissioners.  The  court 
said:  "Nothing  can  be  plainer  than  that  ad- 
vertising in  one  newspaper  only  is  not  a  sub- 
stantial compliance  with  this  requirement. 
It  is  also  obvious  that  this  is  not  a  mere  for- 
mal or  Immaterial  provision,  bnt  a  substan- 
tial and  important  one,  and,  in  fact,  one  in 
which  the  property  owners  who  are  requir- 
ed to  pay  for  the  work  are  deeply,  interest- 
ed. The  contract  to  be  thus  awarded  to  the 
lowest  bidder  determines  the  cost  of  the 
work,  and  therefore  the  amount  of  the  tax 
to  be  Imposed,  for  it  is  only  after  the  con- 
tract has  been  thus  awarded,  whereby  the 
cost  can  be  ascertained,  that  the  commis- 
sioner is  required  by  the  eighth  section  of 
the  same  ordinance  to  impose  a  tax  upon 
the  owners  of  adjacent  property  'equal  in 
amount  to  the  whole  expense  of  the  work.' 
The  object  of  advertising  for  these  proposals 
is  to  attract  the  bidders  and  Induce  competi- 
tion, in  order  that  the  work  may  be  done 
at  the  lowest  obtainable  price,  and  this  is 
all  In  the  Interest  and  for  the  protection  of 
the  taxpayers.  No  appeal  is  allowed  to  the' 
property  owners  from  any  of  the  proceed- 
ings of  the  commissioner  under  this  ordi- 
nance, and  his  only  redress  against  the  im- 
position of  an  unlawful  tax  is  by  resort  to 
a  court  of  equity;  and,  while  that  court 
ought  not  to  grant  relief  by  declaring  the 
tax  illegal  and  void  where  there  has  been 
only  slight  or  immaterial  omissions  or  de- 
viations from  the  requirements  of  tne  ordi- 
nance, it  must  so  relieve  where  there  has 
been,  as  in  this  cause,  a  substantial  departure 
from  a  substantial  provision  introduced  for 
his  beneQt  and  protection.  Upon  this  ground 
alone  the  decree  appealed  from,  which  per- 
petuates the  injunction,  must  be  affirmed." 

The  cases  of  Holland  v.  Baltimore,  11  Md. 
186,  69  Am.  Dec.  195,  and  Baltimore  v.  Port- 
er, 18  Md.  284,  79  Am.  Dec.  686,  which  the 
appellant  contended  support  his  contention, 
rest  upon  the  principle  that  the  city  com- 
missioner in  proceeding  with  the  work  acted 
without  any  legal  authority,  and  hence  all 
his  proceedings  in  the  premises  were  coram 
non  Judlce  and  void.  In  Baltimore  City  v. 
Orand  Lodge,  44  Md.  436,  the  assessments 
for  benefits  were  made  under  a  void  ordi- 
nance. In  this  case,  however,  the  ordinance 
is  valid,  and  the  commissioners  acquired 
Jnrlsdiction  of  the  subject  under  the  appli- 
cation, and  in  all  they  did  In  the  premises 
have  acted  within  the  limits  of  their  au- 
thority, and  any  errors,  defects,  or  irregu- 
larities committed  by  them  in  the  exercise  of 
that  authority  could  have  been  corrected 
by  an  appeal  by  any  person  interested  to 
the  Baltimore  city  court,  as  provided  by  sec- 
tion 9  of  the  ordinance. 

Where  a  special  and  limited  tribunal  acts 
within  its  Jurisdiction,  and  an  appeal  is  pro- 
vided by  the  statute  to  another  tribunal  In 
which  their  action  may  be  reviewed,  mere 
errors,  mistakes  of  Judgment,  or  Irregularl- 
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tier  In  their  proceedings  do  not  form  a  foun- 
dation for  a  bill  In  equity.  Methodist  Church 
▼.  Mayor  and  City  Council,  6  GUI,  391,  48 
Am.  Dec.  MO;  Hazlehurst  v.  Baltimore,  37 
Md.  220;  Page  v.  Baltimore,  34  Md.  558.  It 
Is  said  In  Page's  Case,  supra,  that  where 
there  Is  an  appeal  given  to  the  parties  to  be 
affected  by  proceedings  of  street  commis- 
sioners, any  Irregularities  In  the  proceedings, 
or  In  the  disqualification  of  the  commission- 
ers, are  open  upon  appeal,  and  the  appel- 
late tribunal  Is  the  proper  one  to  review 
and  correct  them.  In  the  case  of  the  Meth- 
odist Protestant  Church  ▼.  Mayor  and  City 
Council  of  Baltimore,  6  GUI,  402,  48  Am. 
Dec.  540,  a  bill  for  an  Injunction  was  filed. 
In  which,  among  other  things,  It  was  charg- 
ed that  the  commissioners  for  opening  streets 
had  not  given  the  notice  required  by  law, 
before  proceeding  to  widen  the  street  in 
question,  and  upon  appeal  Judge  Dorsey,  in 
delivering  the  opinion  of  this  court,  said: 
"To  persons  aggrieved  by  the  proceedings 
of  the  commissioners  In  cases  like  the  pres- 
ent, the  legislative  enactments  upon  the  sub- 
ject have  provided  the  tribunal  and  the 
means  of  redress,  and  there  only  can  it  be 
successfully  sought"  "It  is  a  salutary  iH-In- 
ciple  of  law  that  every  person  is  bound  to 
take  care  of  and  protect  his  own  rights  and 
interests,  and  to  vindicate  them  in  due  sea- 
son, and  in  the  proper  place"  (Gott  &  Wil- 
son V.  Carr,  6  OlII  &  J.  312),  and  "It  is  too 
well  settled  that  a  court  of  equity  cannot 
undertake  the  decision  of  questions  wUcb 


the  law  has  confided  to  another  tribunal 
specially  designated  to  adjudicate  them" 
(Frledenwald  v.  Shipley,  74  Md.  225,  21  Aa 
790.  24  Atl.  156).  There  is  nothing  in  the 
decision  In  the  Frledenwald  Case  in  con- 
flict with  the  principles  we  have  stated. 
The  broad  language  used  in  some  portions 
of  the  opinion  in  that  case  must  be  read  iv 
C(mnectlon  with  the  precise  questions  wbicli 
the  court  had  under  consideration.  What 
was  actually '  decided  In  that  case  Is  this: 
First  that  the  examiner  had  exceeded  bis 
authority  in  a  most  material  respect,  vl&, 
In  estimating  for  the  cost  of  building  two 
bridges  across  the  traces  of  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company; 
and,  secondly,  that  the  statement  of  dam- 
ages, benefits,  and  expenses  'filed  by  him  was 
so  framed  as  to  mislead  persons  Interested. 
The  court  foimd  as  a  fact  that:  "Informa- 
tion was  withheld  from  them  which  would 
probably  have  induced  them  to  appeal,  at 
all  events  which  was  essential  to  an  Intelli- 
gent determination  of  the  question  whether 
an  appeal  was  necessary  for  their  protec- 
tion." In  this  case  the  commlsslonera  con- 
fined themselves  altogether  within  the  lim- 
its of  thrir  Jurisdiction,  and  the  appeUant 
was  fully  advised  of  his  right  of  appeaL 

We,  therefore,  dedde  that,  having  failed 
to  ovall  himself  of  the  appeal  provided  by 
law  for  the  redress  of  the  wrong  of  which 
he  complains,  he  is  without  remedy  In  a 
court  of  equity. 

Order  affirmed,  with  costs. 
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PS  N.  H.  a08) 

FINKELSTEIN    T;    EEENB    ELEC- 
TRIC RT.  ca 
(Snpreme  Court  of  New  Hompahite.    Cheshire; 
June  26,  1909.) 

1  WiTNEBSEB  (8  271*)-^BOSS-ExAmWATIOW— 
ErFKCT. 

That  plaintiff,  Bning  a  street  railroad  for 
personal  injuries,  cross-examined  the  conductor 
and  showed  that  be  had  made  a  report  of  the 
accident,  did  not  render  the  report  competent  as 
affirmative  evidence  for  the  railroad  of  the  truth 
of  the  facts  therein  stated. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  961 ;   Dec.  Dig.  i  271.*] 

2.  Appkal  and    Erbob   (§   1050*)— Retibw— 
Habmless  Rrrob— Evidence. 

In  an  action  for  inpuries  to  a  street  car 
passenger,  error  in  admitting  in  evidence,  the 
report  of  the  conductor,  stating  that  the  accident 
was  wholly  due  to  the  plaintiff's  want  of  car$, 
was  prejudicial  to  plaintiff. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1050.*] 

3.  TRtAi.  (I  75*)— ExcEPTioira  to  Bvidenob— 
Waives. 

A  plaintiff,  saing  a  street  railroad  for  inju- 
ries, did  not  waive  his  exception  to  the  admis- 
sion of  the  conductor's  report  of  the  accident 
by  cross-examination  of  the  motorman,  who 
testified  that  the  report  stated  the  truth,  as  to 
his  recollection  of  the  report;  the  cross-exam- 
ination being  proper  to  test  the  credibility  of 
the  motorman. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  t  182 ;   Dec.  Dig.  i  75.»1 

Yoang,  J.,  dissenting. 

Transferred  from  Superior  Court,  Cbeslilre 
County;    Stone,  Judge. 

Action  by  Hyman  Flnkelstein  against  the 
Eeene  Electric  Railway  Company.  There 
was  a  verdict  for  defendant,  and  tbe  <;aiiBe 
was  transferred  from  the  superior  court  on 
exceptions.    Sustained,  and  verdict  set  aside. 

Tbe  plaintiff  was  injured  while,  or  just 
after,  alighting  from  the  defendant's  car. 
The  conductor  of  the  car  was  called  by  tlie 
defendant  and  testified  In  regard  to  what  oc- 
curred at  the  time  the  plaintiff  was  Injured. 
On  cross-examination  be  testified  that  some 
days  afterward  he  made  a  written  report  to 
tbe  company  at  tbe  request  of  tbe  company's 
superintendent.  On  redirect  examination, 
tbe  report  was  ruled  in,  subject  to  tbe  plaln- 
tUTs  exception.  Among  other  things,  tbe  re- 
port stated  that  the  accident  was  due  to 
want  of  care  of  the  plaintiff  alone. 

Joseph  Madden,  for  plaintiff.  Charles  H. 
Hersey  and  John  E.  Allen,  for  defendant 

WALKER,  J.  The  report  should  have 
been  excluded.  The  fact  that  upon  tbe  plaln- 
tlfTs  cross-examination  of  the  defendant's 
conductor  it  appeared  that  be  made  a  report 
of  the  accident  to  the  defendant  did  not  ren- 
der the  report  competent  as  affirmative  evi- 
dence for  the  defendant  of  tbe  truth  of  tbe 
facts  therein  stated.  Because  one  party 
proved  the  fact  .that  a  report  was  made  did 
not  authorize  the  other  party  to  prove  the' 


contents  of  the  report  T3ie  plaintiff  did  not 
offer  any  part  of  the  report  as  evidence,  and 
tbe  question  whether  tbe  defebdant  might 
then  use  other  parts  of  it,  or  tlie  whole  of  it, 
as  explanatory  evidence  (Wentworth  v,  Mc- 
Duffle,  48  N.  H.  402;  Whitman  v.  Morey,  63 
N.  H.  448,  2  Atl.  899;  Page  v.  Hazelton,  74 
N.  H.  252,  254,  60  Atl.  1049),  did  not  arise. 

Nor  can  it  be  said  that  the  contents  of 
the  report  were  not  prejudicial  to  the  plain- 
tiff. Tbe  statement  that  tbe  accident  was 
wholly  due  to  tbe  plaintiff's  want  of  care  is 
sufficient  to  show  tbat  tbe  admission  of  tbe 
report  furnished  the  jury  with  Incompetent 
evidence  of  a  most  damaging  character  to  the 
plaintiff. 

The  plaintiff's  cross-examination  of  tlie  de- 
fendant's motorman,  who  had  testified  that 
the  report  stated  the  truth,  as  to  bis  recoIlec>- 
tion  of  the  report,  did  not  amount  to  a  waiv- 
er of  the  exception  to  its  admission.  The  wil- 
ness'  credibility  was  properly  tested  in  this 
way  after  tbe  report  had  been  admitted  as 
evidence  before  tbe  Jury.  Clearly  there  was 
no  waiver  of  the  exception. 

Exception  sustained.  -  Verdict  set  aside. 

YOUNG,  J.,  dissented.  The  others  con- 
curred. 

(Ill  Md.  US) 
MANUEL  T.  MAYOR,  ETG,  OP  CITY  OF 

.   CUMBERLAND. 
(Court  of  Appeals  of  Maryland.    June  29,  1909.) 

1.  Evidence  (J  83«)  —  PREStJUPTiOKs  —  Feb- 
iubkanOe  ot  OmciAi,  Dittt. 

Tbe  court  will  presume  that  an  ordinance, 
requiring  a  city  to  keep  a  map  showing  street 
lines,  location  of  sewers,  gas  mainR,  etc.,  hns 
been  observed,  and  tbe  city  is  chargeable  with 
knowledge  of  the  lopation  of  a  gas  main  in  u 
street. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  105;  Dec.  Dig.  8  88.*] 

2.  Masteb  AND  Sebvant  (J  2fte*)— IwjtmT  TO 
Servant  —  Obvious  Danoebs  — Evidewcb— 
iNSTRtrcnoNS. 

Where,  in  an  action  for  injuries  to  a  ser^ 
ant,  there  was  evidence  that  the  danger  was 
open  and  obvious,  the  master  was  entitled  to  an 
instruction  autfaorizing  a  verdict  in  his  favor, 
on  the  jury  finding  that  the  danger  was  open 
and  obvious  to  any  one. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  $  296.*] 

3.  Master  and  Servawt  (|  125*)— Obliga- 
tion OF  Masteb. 

A  city  employing  men  to  dig  a  sewer  trench 
under  tbe  supervision  of  the  foreman  of  the  city 
sewer  works,  under  the  superintendent  and  city 
engineer,  must  so  locate  the  whole  course  of  the 
trench  that  it  will  not  be  un?afe  by  reason  of 
its  method  of  construction,  or  its  proximity  to 
any  object  which  may  reasonably  be  expected  to 
create  danger  in  the  performance  of  the  work, 
otherwise  safe ;  and  tbe  city,  chargeable  with 
knowledge  of  the  location  of  a  ras  main  close  to 
the  trench  as  located,  must  inform  the  foreman 
thereof,  so  that  he  may  take  the  necessary  steps 
to  protect  tbe  men  from  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Ont  Dig.  U  243-251;  Dec.  Dig.  ( 
125.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  A  Am.  Digs.  1907  to  dsto,  Jb  Reporter  Indezss 
73A.-4S 
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4.  MAsm  AND  SnTAirr  (|  286*)— Injust  to 
Servant  —  Nsouoenci  —  Quxstior    fob 

JUKY. 

Whether  a  aewer  trench  waa  rendered  un- 
Mfe  to  the  men  workioc  in  it  by  reason  of  ita 
proximity  to  a  gas  main  held  for  the  jury. 

[£M.  Note.— For  other  cases,  see  Maater  and 
Servant,  Dec.  Dig.  i  286.*] 

5.  Mastkb  and  Suvant  (f  150*)  —  Obliga- 
tion or  Master— Hidden  Danoebb. 

Where  a  maater  knew  of  a  secret  and  hid- 
den risk  of  danger,  and  his  foreman  and  his 
mea  were  ignorant  thereof,  the  maater  must  no- 
tify the  men  of  it. 

lEd.  Noip.— l-'T  other  cases,  see  Master  and 
Benrant,  Cent.  Dig.  i  810;  Dec.  Dig.  I  155.*1 

6.  Masteb  and  Sebvant  (i  190*)— Oblioa- 
TioN  Of  Masteb— Sar  Placx  to  Wobk. 

Where,  in  the  digging  of  a  sewer  trench  for 
a  city  under  the  direction  of  the  foreman  of  the 
cit^  sewer  worka  under  the  street  superintend- 
ent and  engineer,  it  becomes  necessary  to  dig 
through  ground  wliich,  by  reason  of  its  condi- 
tion, a  competent  foreman  would  see  should  be 
braced  to  secure  the  safety  of  the  men,  the  city 
cannot  escape  liability  for  injury  to  the  men  by 
the  caving  of  the  ground  because  not  braced  by 
proving  that  it  used  due  care  in  the  selection  of 
a  competent  foreman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  100.*] 

7.  Mabteb  AND  Servant  (|  189*)  —  Obuqa- 
tion  of  Master. 

A  master  must  take  reasonable  precautions 
to  insure  the  safety  of  the  place  of  the  work 
and  the  machinery  used,  and  the  servant  may 
look  to  the  master  for  the  discharge  of  the 
duty,  and  a  master  employing  one  to  attend  to 
the  duty  is  liaule  for  nonperformance,  especial- 
ly where  a  probable  source  of  danger  waa  un- 
Imowu  to,  and  unUiscoverable  by,  the  foreman 
or  tlie  servants,  but  known  to  the  master. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servanti  Dec.  Dig.  I  189.*] 

8.  Masteb  and  Servant  (({  283,  286*)— In- 
JDKT  TO  Sebv ANT— Question  for  Joby. 

In  an  action  for  injuries  to  a  servant  while 
digging  a  sewer  trench  from  the  caving  of  the 
earth,  evidence  held  to  require  submission  to  the 
Jury  of  the  issue  whether  the  fall  of  the  earth 
was  due  to  the  proximity  of  a  gas  main  in  the 
street,  and  whether  the  fall  would  have  been 
prevented  by  shoring  the  trench. 

[Kd.  Note.— For  other  rases,  see  Master  and 
Servant,  Cent.  Dig.  ({  1002-1U53 ;  Dec.  Dig.  it 
283,  286.*] 

9.  Masteb  and  Servant  (|  291*)— Irstsco- 
TioNs — Misleadino  Instruction. 

An  instruction,  in  an  action  for  injuries  to 
a  servant,  which  is  calculated  to  lead  the  jury 
to  believe  that  the  whole  question  involved  the 
negligence  of  a  fellow  servant,  while  the  ques- 
tion involved  the  omission  of  a  positive  nondel- 
egable duty  of  the  master,  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  291.*] 

Appeal  from  Circuit  Court,  Qarrett  Coun- 
ty;  M.  U  Keedy,  and  Robert  R.  Henderson, 
Judges. 

Action  by  James  W.  Manuel  against  the 
Mayor  and  City  Council  of  Cumberland. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed,  and  new  trial  awarded. 

Tbe  plalntUTs  rejected  prayers  are  as  fol- 
lows: 
"(1)  Tbe  Jury  is  instructed  that.  If  they 


find  from  the  evidence  that  at  the  time  of 
his  injury,  if  they  so  find,  James  W.  Man- 
uel was  In  the  employ  of  the  defendant,  and 
engaged  in  making  an  excavation  for  a  sew- 
er on  Maryland  avenue,  one  of  the  streets  of 
Cumberland,  Md.,  under  tbe  order  and  di- 
rection of  the  superintendent  of  the  defend- 
ant, and  that  while  engaged  In  such  work, 
on  or  about  the  8th  day  At  April,  1007,  he 
was  Injured  by  the  crumbling  or  slide  of  a 
bank  of  said  excavation,  which  was  due  to 
the  location  of  a  gas  main  or  pipe  in  proxim- 
ity to  said  excavation,  if  they  so  find,  and 
that  the  location  of  said  gas  main  or  pipe  was 
unknown  to  the  plaintiff,  but  was  put  down 
under  the  franchise  granted  by  the  defendant 
to  the  Cumberland  Gaslight  Company,  and 
under  the  direction  of  the  defendant's  city 
engineer,  and  that  the  defendant  waa  negli- 
gent in  not  having  the  bank  or  side  of  said 
excavation  shored  or  braced,  and  that  tbe 
shoring  or  bracing  of  said  bank  or  side  of 
the  excavation  would  have  prevented  the 
injury  complained  of,  then  they  shall  find 
their  verdict  for  the  piaintltr-,  provided  the 
said  plaintiff  was  using  due  care  and  caution 
on  his  part 

"(2)  The  Jury  is  Instructed  that,  if  they 
find  from  the  evidence  tliat  the  defendant  la 
a  corporation  having  control  of  the  streets, 
lanes,  alleys,  and  avenues  of  the  city  of 
Oumberland,  and  that  the  plalntifl,  while 
engaged  in  making  an  excavation  along  Mary- 
land avenue,  one  of  the  streets  or  avenues  of 
the  said  city,  for  a  sewer  for  the  defendant, 
on  or  about  the  8th  day  of  April,  1907,  under 
its  order  and  direction,  wad  injured  by  the 
slide  or  caving  in  of  said  bank  or  side  of 
said  excavation,  and  that  the  slide  or  caving 
in  of  said  bank  or  side  of  the  excavation  was 
due  or  caused  by  the  location  of  a  gas  main 
or  pipe  put  down  or  laid  under  or  along  said 
Maryland  avenue,  under  a  franchise  granted 
by  the  defendant  to  the  Cumberland  Oaslight 
Company,  in  proximity  to  said  excavation, 
and  that  the  location  of  said  gas  main  or  pipe 
was  unknown  to  the  plaintiff,  if  they  so  find, 
and  that  the  plalntifl  was  using  due  care  and 
caution  on  his  part  and  was  in  a  place  where 
he  had  been  placed  or  directed  by  the  defend- 
ant to  work,  and  that  the  delendant  was  neg- 
ligent in  not  shoring  or  bracing  the  bank  or 
side  of  said  excavation,  and  ttiat  such  shor- 
ing or  bracing  of  said  bank  or  side  of  the 
excavation  would  have  prevented  the  injury 
complained  of,  then  their  verdict  shall  be 
for  the  plaintiff. 

"(3)  The  Jury  is  further  Instructed  that,  U 
they  find  from  the  evidence  that  shortly  prior 
to  the  injury  complained  of,  William  Brant, 
the  companion  of  the  plaintiff,  suggested  to 
the  defendant's  superintendent,  in  the  hearing 
of  the  plaintUI,  that  the  bank  or  side  of  the 
excavation  would  be  safer  If  braced  or  shor- 
ed, and  that  the  defendant's  superintendent 
replied  to  tbe  said  Brant,  in  the  hearing  of 
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tbe  plaintiff,  tbat  the  bank  was  safe,  and  or- 
dered the  said  Brant  and  the  plaintiff  to 
go  down  to  work  In  said  excavation,  then 
sncb  statement  and  order  was  an'  assurance 
that  the  plaintiff  had  a  right  to  rely  upon; 
and,  if  he  was  Injured  by  tbe  slide  or  caving 
in  of  such  bank  on  going  into  the  excavation 
to  work  after  sucn  assurance  of  Its  safety 
and  order  to  go  down  to  work  in  said  excava- 
tion by  the  defendant's  superintendent.  If 
they  so  find,  then  their  verdict  shall  be  for 
the  plaintiff,  unless  tbe  risk  of  going  down  to 
work  in  said  excavation  was  obvious  to  tbe 
sense  of  any  man.  and  tbat  the  plaintiff  did 
not  exercise  ordinary  care  in  going  into  said 
excavation  under  such  circumstances." 

Tbe  defendant's  granted  prayers  are  as 
follows: 

"(2)  Tbe  defendant  by  Its  attorneys  prays 
tbe  court  to  instruct  tbe  jury  that,  if  they 
shall  find  from  the  evidence  In  this  cause  that 
the  plaintiff  was,  on  the  8tb  day  of  April, 
1907,  employed  by  the  defendant  as  a  laborer, 
and  engaged  with  other  servants  of  tbe  de- 
fendant in  digging,  excavating,  or  construct- 
ing a  ditch  or  trench  on  Maryland  avenue, 
a  street  in  the  city  of  Cumberland,  and  that 
wUlst  so  employed  be  received  the  injury 
complained  of  by  reason  of  tbe  giving  away 
or  falling  In  of  said  embankment  of  said 
ditch  or  trench,  and  if  they  shall  farther 
find  that  such  giving  away  or  falling  In  of 
said  embankment  was  caused  by  its  care- 
less or  faulty  construction,  and  such  faulty 
and  careless  construction  of  said  embankment 
was  due  and  owing  to  the  negligence  of 
other  servants  of  the  defendant,  whose  duty 
it  was  to  see  that  such  ditch  or  trench  should 
be  excavated,  and  such  embankment  be  con- 
structed, in  a  skillful  and  safe  manner,  yet 
the  plaintiff  cannot  recover,  unless  he  shall 
satisfy  the  jury  that  In  selecting  the  employ^ 
or  servants  through  whose  negligence  the 
accident  occurred  the  defendant  did  not  use 
reasonable  care  in  procuring  fqr  said  work  or 
operation  faithful  and  competent  employes; 
and,  further,  tbat  in  this  case  tbe  plaintiff 
has  offered  no  evidence  from  which  the 
jury  may  find  tbat  the  defendant  did  not 
use  such  care  in  the  selection  of  its  said  em- 
ployes. 

"(3)  And  further  prays  the  court  to  In- 
struct tbe  jury  that,  if  they  shall  And  from 
tbe  evidence  In  this  cause  tbat  tbe  plaintiff, 
before  entering  tbe  ditch  or  trench,  at  the 
time  he  received  tbe  injury  complained  of  in 
this  cause  (if  they  shall  find  he  was  so  injur- 
ed), knew,  or  by  tbe  exercise  of  a  reasonable 
degree  of  prudence  could  have  known,  of  the 
dangerous  and  unsafe  condition  of  the  em- 
bankment of  sa'ld  ditch  or  trench,  then  be 
cannot  recover  In  this  cause,  and  their  ver- 
dict must  be  for  tbe  defendant. 

"(4)  Tbe  defendant  further  prays  the  court 
to  Instruct  tbe  jury  that.  If  the  dangerous 
character  of  the  embankment  of  the  ditch 
^oken  of  in  the  evidence  In  this  cause  was 
80  open  and  obvious  tbat  tbe  plaintiff  must 


have  known  of  tbe  existence  of  the  same,  or 
by  tbe  exercise  of  a  reasonable  degree  of 
prudence  could  liave  known  of  such  dangerous 
character  of  said  embankment,  then  in  under- 
taking tbe  performance  of  uucb  hazardous 
duties  as  necessitated  his  entering  said  ditch 
the  plaintiff  assumed  all  such  risk  as  was  In- 
cident to  his  employment,  and  their  verdict 
must  be  In  favor  of  the  defendant 

"(5)  And  further  prays  the  court  t<f  instruct 
the  jury  tnat  the  burden  of  proof  is  upon 
the  plaintiff  in  this  cause  to  make  out  bis 
case  by  a  preponderance  of  testimony." 

Argued  before  BOYD,  C.  J.,  and  BRISCOB, 
PEARCB,  SCHMUCKER,  BORKE,  WORTH- 
INGTON,  and  THOMAS,  JJ. 

P.  C.  Barnes,  for  appellant  Joseph  Sprigg, 
R.  W.  McMichati,  and  GUmor  S.  Hamlll,  for 
appellee. 

PI^ARCE,  J.  The  appellant  James  W. 
Manuel,  on  tbe  8th  day  of  April,  1907,  was 
an  employ^  of  the  appellee,  the  Mayor  and 
City  Council  of  Cumberland,  and  was  en- 
gaged, with  other  workmen,  in  digging  a 
trench  In  which  a  sewer  pipe  was  to  be  laid; 
the  work  being  done  under  the  immediate 
supervision  of  Lem.  Brant,  who  testified 
that  he  was  "foreman  of  all  tbe  city's  sewer 
works,  under  the  street  superintendent  and 
city  engineer."  This  sewer  trench  was  alwut 
5M  feet  deep.  Parallel  to  this  trench  In  the 
same  street,  Maryland  avenue,  was  a  gas 
main,  which  at  a  certain  poiut  on  this  avenue 
was  about  16  or  18  inches  from  the  sewer 
trench,  and  was  about  2%  feet  below  the 
surface  of  the  street  When  tbe  work  for 
the  day  began  on  April  8tb,  the  plaintiff 
with  Wm.  C.  Brant  and  J.  W.  Clark  were 
about  to  get  Into  the  trench,  when  Wm.  0. 
Brant  said  to  the  foreman,  "Wouldn't  it  be 
better  to  brace  the  sides  of  this  ditch?" 
Wm.  C.  Brant  testified  tbat  there  bad  been  a 
little  rain  and  snow  the  night  before;  and, 
while  be  did  not  think  the  trench  looked 
dangerous,  he  thought  it  would  be  better 
braced.  Tbe  foreman  replied:  "it  Is  all 
right,  and  will  soon  dry  off.  Go  down  In 
the  ditch  and  get  to  work."  The  plaintiff 
and  Clark  corroborated  Wm.  C.  Brant  as  to 
his  suggestion  of  bracing  the  sides  of  the 
trench,  and  as  to  the  foreman's  reply,  but 
he  denied  both  the  suggestion  and  bis  re- 
ply. The  men  got  into  the  ditch,  and  be- 
tween 11  and  12  o'clock  tbe  side  of  tbe  ditch 
between  it  and  the  gas  main  fell  into  the 
sewer  trench  for  a  distance  of  8  or  10  feet. 
It  slid  in  almost  in  a  slab,  and  pinned  Man- 
uel against  the  other  side  of  the  trench  up 
to  his  waist  His  left  arm  was  burled  under 
tbe  earth,  and  his  wrist  was  badly  injured. 
The  bones  of  the  wrist  were  dislocated,  and 
there  was  a  split  fracture  of  the  outer  bone 
of  the  forearm,  which  Dr.  Smith,  tbe  only 
physician  and  surgeon  sworn,  testlised  was  a 
serious  and  permanent  Injury.  Section  27 
of  the  city  ordinances  was  read  in  evidence^ 
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which  requires  the  eltjr  to  keep  an  under- 
ground map  of  the  city,  showing  all  street 
lines,  water  courses,,  streams,  bridges,  and 
culverts;  "the  location  of  all  sewers  or 
drains;  of  all  gas  mains,  service  pipes  and 
valves  and  their  size;  of  all  steam  beating 
pipes;  and  any  other  data  below  the  surface 
of  the  ground  along»tiie  streets  or  alleys  that 
may  be  deemed  of  value  for  Information  as 
against  underground  Improvements  or  re- 
pairs"— and  there  Is  a  presumption  In  law 
that  this  requirement  was  duly  observed. 
It  was  admitted  that  the  gas  main  In  Mary- 
land avenue  In  question  In  this  case  was  put 
down  under  the  authority  of  the  rrauchlse 
and  ordinance  of  the  city  by  the  Cumberland 
Gaslight  Company,  under  the  direction  and 
supervision  of  the  dty  engineer.  It,  there- 
fore, appears  that  the  city  Is  chargeable  with 
full  knowledge  of  the  location  of.  this  gas 
main,  and  Its  depth  below  the  surface  of  the 
street,  while  the  undisputed  evidence  Is  that 
neither  the  plaintiff,  nor  any  of  the  men, 
knew  of  the  location  of  the  gas  main.  It 
does  not  appear  from  the. evidence  that  the 
foreman  knew  of  Its  location;  and,  lit  the 
absence  of  positive  evidence  that  he  did,  the 
presumption  Is  he  did  not  Wm.  C.  Brant 
and  Clark  both  quit  that  work  next  day, 
and  got  employment  elsewhere.  It  also  ap- 
pears from  the  testimony  of  the  foreman 
that  the  city  engineer  gave  him  the  grade 
and  location  foi^  the  sewer  trench,  and  that 
his  directions  were  followed  In  Its  construc- 
tion, but  that  he  was  not  fumlsbed  with 
any  map  to  show  where  gas  or  water  mains 
were  located. 

At  the  close  of  the  plaintiff's  testimony 
the  defendant  offered  a  prayer  to  withdraw 
the  case  from  the  Jury;  but,  as  this  prayer 
was  renewed  at  the  close  of  the  defendant's 
testimony  and  of  the  whole  case,  the  prayer 
first  offered  needs  no  consideration.  The 
plaintiff  offered  six  prayers  of  which  the 
first,  second,  and  third  were  rejected,  and  the 
fourth,  fifth,  and  sixth  were  granted.  The 
plaintiff's  fourth  prayer  Instructed  the  jury 
that  the  defendant,  under  the  ordinance 
above  mentioned,  was  charged  with  knowl- 
edge of  the  location,  size,  and  depth  of  all 
pipes  and  mains  put  down  under  Its  streets 
under  any  franchise  granted  by  It  The 
plaintiff's  sixth  prayer  Instructed  the  jury 
that  the  defendant  was  bound  to  use  rea- 
sonable care  to  provide  a  safe  place  for 
plaintiff  to  work  in,  and  that  if  said  place 
was  unsafe  for  that  purpose  by  reason  of 
the  want  of  such  care,  then  the  plaintiff  was 
entitled  to  recover,  unless  the  Jury  found  he 
knew,  or  ought  to  have  known  by  the  exer- 
cise of  reasonable  care,  that  It  was  unsafe, 
or  unless  by  his  own  negligence  he  directly 
contributed  to  the  accident  The  fourth 
prayer  Is  the  usual  prayer  on  the  measure 
of  damages  In  event  of  recovery.  The  plaln- 
tUTs  rejected  prayers  will  be  set  out  by  the 
reporter.  The  substance  of  the  first  prayer 
la  that  if  the  falling  of  the  side  of  the  sewer 


trench  was  due  to  Its  Immediate  proximity 
to  the  gas  main,  that  the  existence  and  lo- 
cation of  the  gas  main  was  unknown  to  the 
plaintiff,  but  was  known  to  the  defendaut 
and  that  It  was  so  located  by  its  authority, 
that  the  defendant  was  negligent  In  not  hav- 
Ing  the  sewer  trench  braced  at  that  point 
and  that  such  bracing  would  have  prevented 
the  accident  then  the  plaintiff  could  recover 
if  the  Jury  found  he  was  himself  In  the  ax- 
erdse  of  due  care.  The  second  prayer  pre- 
sents the  same  legal  propositions,  with  slight 
verbal  changes.  The  third  prayer  instructs 
the  jury  that  If  they  find  Wm.  C.  Brant  sug- 
gested the  bracing  of  the  sides  of  the  trencli 
before  the  accident  and  the  foreman  replied 
that  was  not  necessary,  and  ordered  the 
plaintiff  to  proceed  with  the  work,  such'  re- 
ply and  order  was  an  assurance  of  safety 
upon  which  he  bad  the  right  to  rely;  and.  If 
he  was  subsequently  Injured  as  claimed  in 
the  evidence,  he  was  entitled  to  recover,  un- 
less the  danger  was  obvious  to  the  sense  of 
any  man,  and  unless  he  failed  to  exercise 
ordinary  care  In  going  Into  the  trench  under 
the  circumstances. 

The  defendant  offered  seven  prayers.  The 
first  and  seventh,  which  sought  to  take  the 
case  from  the  jury,  were  rejected,  and  this 
ruling  was  so  obviously  correct  that  we  sbnil 
not  pause  to  consider  It  The  sixth,  which 
was  conceded.  Instructed  the  jury  that  the 
burden  of  proof  was  upon  the  plaintiff  to  es- 
tablish his  case  by  a  preponderance  of  testi- 
mony. The  defendant's  second,  third,  fourtti, 
and  fifth  prayers  were  granted.  Tbesc  will 
also  be  set  out  by  the  reporter.  The  second 
prayer  asserts  that  the  mere  falling  In  of 
the  side  of  tiie  trench  Is  not  sufficient  evi- 
dence of  negligence  on  the  defendant's  part 
entitling  plaintiff  to  recover.  The  fourth 
and  fifth  prayers  relate  to  the  question 
whether  the  dangerous  condition  of  the  char- 
acter of  the  trench  was  open  and  obvious, 
and  these  prayers  both  present  the  same 
proposition  as  the  qualification  contained  in 
the  closing  paragraph  of  the  plalutUTs  re- 
jected third  prayer,  and  In  the  body  of  his 
first  and  second  rejected  prayers.  If  there 
was  any  evidence  requiring  the  plaintiff  so 
to  qualify  his  prayers,  the  defendant  was  en- 
titled  to  an  Instruction,  couched  In  appro- 
priate language,  expressly  denying  the  ri^bt 
of  recovery,  if  the  jury  found  the  danger 
was  open  and  obvious  to  any  one,  and  we  do 
not  think  those  instructions  are  open  to  any 
objection. 

The  important  questions  in  the  case  arise 
upon  the  plaintiff's  three  rejected  prayers, 
and  the  defendant's  third  rejected  priyer. 
The  specific  negligence  charged  In  the  dec- 
laration is  the  failure  of  the  defendant  to 
provide  a  safe  place  In  which  to  do  the  wnrk 
in  which  the  plaintiff  was  employed.  The 
place  may  be  unsafe,  either  because  of  some 
defect  in  its  construction,  or  Its  own  ar- 
rangement, or  because,  though  properly  con- 
structed and  arranged,  of  its  location  with 
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reference  to  something  else  wblcb  may  create 
danger  In  tbe  proper  performance  of  the  dn- 
ty  of  tbe  plalntur.  An  Uluatration  of  the 
negligence  first  mentioned  is  found  In  Elmer 
T.  liocke,  135  Mass.  575,  where  a  brakeman 
wax  Injured  by  the  fall  of  a  defective  trestle, 
and  In  which  it  was  held  that  the  master 
eonld  not  escape  liability  by  proving  that  he 
delegated  to  a  proper  agent  the  construction 
of  tbe  trestle  Similar  lUustratlons  may  be 
found  In  Fllke  ▼.  Boston  &  Albany  R.  R.,  53 
N.  Y.  549,  13  Am.  Rep.  545,  and  Paulmler  t. 
Krle  R.  R.,  34  N.  J.  Law,  161.  Illustrations 
of  negllgffiice  of  tbe  latter  character  are 
found  In  American  Tobacco  Co.  v.  Strlcldlng, 
8S  Md.  500,  41  Atl.  1083,  6&  L.  R.  A.  90», 
where  the  defendant  was  held  liable  for  re- 
quiring the  plaintiff  to  sweep  the  tioer  of  a 
room  in  which  an  unguarded  and  rapidly 
revolving  vertical  shaft  was  in  use,  without 
informing  her  of  the  risk  It  created,  and  also 
ill  ?lkmvllle  R.  R.  Co.  v.  Russell,  8S  Md.  503. 
42  Ati.  214,  where  a  conductor  of  a  trolley 
car,  while  in  the  performance  of  his  duty  In 
collecting  fares  from  the  running  board, 
came  In  contact  with  a  trolley  pole,  which 
was  set  7  inches  within  the  line  of  poles, 
and  the  conductor  was  thereby  killed.  The 
setting  of  this  pole  withia  the  proper  safety 
line  was  the  ■negligence  of  a  servant  of  tbe 
defendant,  but,  because  the  resqlt  of  that 
n^ligence  was  that  the  place  provided  for 
the  work  of  the  deceased  was  thereby  render- 
ed unsafe,  the  master  could  not  escape  lia- 
bUlty. 

In  the  case  before  ns  the  master's  doty 
was  so  to  locate  tbe  whole  course  of  this  trench 
that  it  should  not  be  unsafe  by  reason  of  its 
method  of  construction,  or  Its  proximity  to 
any  object,  which  might  reasonably  be  ex- 
pected to  create  danger  In  tbe  performance  of 
work  otherwise  safe.  The  defendant  knew, 
or  ought  to  have  known,  of  the  location  of 
this  gas  main  throughout  its  whole  course,  in- 
cluding tbe  point  of  near  approach  to  this 
sewer  trench;  and,  if  its  proximity  at  that 
point  rendered  the  place  of  work  at  that 
point  onsafe,  it  was  tbe  defendant's  duty  to 
Inform  the  foreman  in  charge  of  the  work  of 
such  proximity,  in  order  that  he  might  take 
the  necessary  steps  to  protect  the  workmen 
from  such  danger.  The  material  inquiry  In 
this  case,  therefore,  is  whether  the  place 
where  the  plaintiff  was  working  when  the 
side  of  the  trench  gave  way  was  rendered 
unsafe  by  the  proximity  of  this  gas  main, 
and  that  was  a  question  for  the  jury.  It 
was  a  secret  and  bidden  risk  of  danger.  If 
any,  both  to  the  plaintiff  and  the  foreman  In 
charge  of  the  work,  but  to  the  defendant  It 
was  well  known ;  and,  in  such  case,  the  mas- 
ter is  bound  to  notify  the  plaintiff  bf  it 
There  was  evidence,  adduced  upon  cross-ex- 
amination of  William  C.  Brant,  who  had  18 
years  of  experience  in  digging  sewer  ditches 
and  other  sewer  work,  that  a  trench  18  inch- 
es frmn  a  gas  main  S^  feet  below  the  surface 


is  dangerously  close,  and  Is  not  a  safe  place 
to  work  In.  There  was  evidence  also  from 
the  superintendent  of  the  Gaslight  Company 
that  the  outside  dUlmeter  of  this  gas  main 
was  5^  indies.  It  is  common  knowledge 
that  earth  will  not  adhere  to  a  smooth  hard 
surface  such  as  a  tile  or  an  iron  pipe,  as 
earth  adheres  to  earth,  and  it  is  perfectly 
obvious  that  in  maldng  such  excavations  the 
nearer  the  approach  to  a  main  or  pipe  tbe 
greater  la  the  danger  of  a  fall  of  earth  in  tlie 
trench  when  the  lateral  support  of  tbe  ad- 
jacent main  or  pipe  is  weakened  by  the  re- 
moval of  earth  from  the  trench.  If  in  tbe 
prosecution  of  this  work  it  had  become  neces- 
sary to  dig  this  trench  through  ground  which, 
by  reason  of  its  condition,  a  competent  and 
iwndent  foreman  of  the  work  sees,  or  should 
see,  should  be  braced  to  secure  the  safety  of 
tbe  workmen,  the  defendant  could  not  escape 
liability  by  showing  that  he  liad  used  due 
care  in  the  selection  of  a  competent  foreman. 
In  B.  &  O.  R.  R.  V.  Baugta,  149  U.  S.  368. 
13  Sup.  Ct  814.  87  L.  Ed.  772.  quoted  from 
with  approval  In  Strickling's  Case,  supra,  the 
Supreme  Court  said:  "Of  course,  some  places 
of  work,  and  some  kinds  of  machinery,  are 
more  dangerous  than  others,  but  that  is 
something  which  Inheres  In  the  thing  Itself, 
which  is  a  matter  of  necessity,  and  cannot 
be  obviated.  But  within  such  limits,  the  mas- 
ter who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  his  em- 
ploy6  in  respect  thereto.  That  positive  duty 
does  not  go  to  the  extent  of  a  guaranty  of 
safety,  but  It  does  require  that  reasonable 
precautions  be  taken  to  ensure  safety,  and  It 
matters  not  to  the  employ^  by  whom  that 
safety  is  secured,  or  the  reasonable  precau- 
tions tal^en.  He  has  a  right  to  look  to  the 
master  for  the  discharge  or  that  duty;  and, 
if  the  master,  instead  of  discharging  that  du- 
ty himself,  sees  fit  to  bave  It  attended  to  by 
others,  that  does  not  change  the  measure  of 
obligation  to  the  employe,  or  the  letter's  right 
to  insist  that  reasonable  precaution  shall  be 
taken  to  secure  safety  in  these  respects." 
Where,  as  in  this  case,  there  was  a  probable 
source  of  danger  unknown  to,  and  undlscov- 
erable  by,  either  the  plaintiff  or  tbe  foreman, 
but  knovm  to  the  defendant,  or  which  must 
have  been  Imown  upon  comparing  the  loca- 
tion of  the  sewer  with  that  of  the  gas  main, 
there  is  the  strongest  reason  for  tbe  applica- 
tion of  the  rule  above  stated.  If  the  fore- 
man had  been  furnished  with  a  drawing  of 
the  location  of  this  gas  main  wherever  it  was 
In  close  proximity  with  this  trench,  it  is  rea- 
sonable to  presume  that  he  would  have  taken 
such  precautions  as  he  deemed  reasonable  to 
secure  safety  at  tbe  place  of  this  accident, 
either  by  shoring  up  tbe  side  of  4he  trench, 
or  some  other  appropriate  means,  and  that 
be  would  not  have  peremptorily  ordered  the 
men  to  go  into  the  trench  if  he  bad  had  rea- 
son to  believe  it  was  unsafe.  The  testi- 
mony shows  that  the  line  of  cleavage^  In  the 


Digitized  by 


Google 


710 


78  ATLANTIC  EBPORTBB. 


(Ud. 


whole  section  of  10  feet,  was  along  the  line 
of  the  gas  main.  Mantiel  says,  "The  side  of 
the  ditch  slid  or  fell  right  away  from  the 
gas  main,  so  that  you  could  see  ten  feet  of 
the  main  exposed."  Wm.  C.  Brant  says,  "It 
slid  In  clear  to  the  bottom  of  the  gas  main." 
J.  W.  Clark  says,  "It  fell  right  away  from 
the  main  In  one  large  lump,  and  left  It  bare." 
The  superintendent  says,  "We  braced  the 
bank  In  several  places,  but  not  there,"  thus 
showing  that  where  It  could  be  seen,  or  oth- 
erwise known,  that  bracing  was  required  as 
a  proper  precaution,  he  was  prepared  for  It, 
and  fortifying  the  presumption  that  If  he  had 
known  of  the  proximity  of  this  gas  main,  be 
would  have  braced  the  trench  at  that  {Mint. 
The  specific  question  whether  the  fall  of 
earth  was  due  to  the  proximity  of  this  gas 
main,  and  whether  It  would  have  been  pre- 
vented by  shoring  or  bracing  the  trendi, 
should  have  been  submitted  to  the  Jury,  and 
the  plalntifT's  rejected  prayers  properly  sub- 
mitted those  questions. 

The  defendant's  third  prayer  was  mislead- 
ing because  It  was  calculated,  and  Indeed  in- 
tended, to  lead  the  Jury  to  believe  that  the 
whole  question  was  one  of  the  negligence  of 
a  fellow  servant,  whereas,  as  we  have  seen, 
the  vital  question  Is  one  of  the  omission  of  a 
positive  duty  of  the  master,  which  cannot  be 
delegated  so  as  to  avoid  liability  for  neglect. 

For  the  reasons  stated,  the  Judgment  must 
be  reversed. 

Judgment  reversed,  with  costs  to  the  appel- 
lant above  and  below,  and  new  trial  awarded. 


(110  Hd.  m) 

NXJTWELL  ▼.  ANNE  ARUNDEL  COUNTY 

COM'RS. 
(Court  of  Appeals  of  Maryland.    June  30,  1909.) 

1.  Cbiminai.  Law  (|  1022*)— Sxtmiiaiit  Cow- 
•  vicTioN— Appeal. 

In  the  absence  of  a  statute  authorizing  it, 
no  appeal  or  writ  of  error  lies  from  a  judgment 
of  the  circuit  court,  in  a  criminal  case  rendered 
on  appeal  from  justice's  court. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  i  2582;   Dec.  Dig.  I  1022.*] 

2.  JuooHENT  (g  648*)  —  Conclusiveness  — 
Cbiminal  Judokent  in  Civil  Case. 

The  decision  of  the  circuit  court,  dismiss- 
ing a  motion  to  quash  the  writ  in  a  criminal 
case  begun  in  justice's  court  for  invalidity  of 
the  statute  creating  the  offense,  does  not  deprive 
the  Court  of  Appeals  of  jurisdiction  to  decide 
on  the  constitutionality  of  the  statute,  in  a 
civil  case  properly  brought  before  the  court  in 
which  other  parties  beside  the  defendant  in  the 
criminal  case  are  also  concerned. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  64a*] 

3.  Statutes   (J   105*)— Title— Sufficierct— 
Constitutional  Pbovisions. 

The  objects  of  Const,  art.  3,  g  29,  provid- 
ing that  evi*^  law  shall  embrace  but  one  sub- 
ject, which  shall  be  described  in  the  title,  etc., 
is  to  prevent  the  combination  in  one  act  of  dis- 
tinct and  inconfrruous  subjects,  and  to  fairly 
advise  the  Legislature  and  the  people  of  the  real 
nature  of  pending  legislation,  and  the  title  need 


not  contain  an  abstract  of  the  act,  nor  give  in 
detail  the  provisions  thereof,  but  it  must  not  be 
misleading  by  limiting  the  enactment  to  a  nar- . 
rower  scope  than  thel>ody  of  the  act  ia  made  to 
compass. 

[Ud.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  117;   Dec.  Dig.  t  105.*J 

4.  Statutes  (g  121*)- Title— Suffioibhct. 

Under  Const,  art.  3,  g  29,  providing  that 
every  law  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title,  the  title  of  Acts 
19U8,  p.  3U4,  c.  672,  entitled  "An  act  to  add  two 
sections  to  article  two  of  the  Code  of  Public 
Local  Laws,  title  'Anne  Arundel  County,'  sub- 
title 'Roads,'  so  as  to  require  all  owners  of  ve- 
hicles using  public  streets  *  *  *  in  Anne 
Arundel  county  to  have  a  license  therefor,"  is 
not  sufficient  to  include  provisions  for  licensing 
vehicles,  provisions  exempting  enumerated  ve- 
hicles and  provisions  for  expending  licenses  and 
fines  collected  on  the  public  roads,  etc.,  and 
the  act  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  121.*] 

6.  Statutes  (g  64*)— Validitt— Pabtial  Ik- 
validity— Kffect. 

It  is  not  necessary  to  declare  an  entire  act 
unconstitutional  because  one  provision  thereof 
is  void^  unless  the  provisions  are  so  connected 
in  subject-matter,  meaning,  or  purpose  that  it 
cannot  be  presumed  that  the  Legislature  would 
have  passed  one  without  the  other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  gg  58-66,  195;   Dec.  Dig.  g  64.*] 

6.  Statutes  (g  64*)— Vauditt— Pabtial  Ih- 

validity— Effect. 

The  provisions  of  Acts  1908,  p.  364,  c  672, 
imposing  a  license  tax  on  vehicles,  but  exempt- 
ing enumerated  vehicles  from  such  tax,  are  so 
inseparably  connected  with  each  other  that  the 
invalidity  of  the  exemption  provision  renders 
the  entire  act  invalid. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  gg  58-06,  195;   Dec.  Dig.  {  64.*] 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  Wm.  H.  Thomas,  James  R.  Brash- 
ears,  and  Wm.  Henry  Forsythe,  Jr.,  Judges. 

Mandamus  by  Isaac  S.  Nutwell  against  the 
County  Commissioners  of  Anne  Arundel 
County,  to  compel  defendants  to  restore  to 
the  assessment  books  of  taxpayers  property 
which  had  been  stricken  therefrom.  From  an 
order  for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  and  HENRY,  JJ. 

Robert  Moss,  for  appellant  James  W. 
Owens,  for  appellees. 

PER  CURIAM.  We  are  of  opinion  that 
Acts  1908,  p.  364,  c.  672,  Is  unconstitutional, 
and  therefore  the  order  appealed  from  In  this 
case  must  be  reversed,  and  the  case  remand- 
ed for  further  proceedings. 

An  opinion  will  be  hereafter  filed  giving 
the  reasons  upon  which  this  conclusion  Is 
based. 

Order  reversed  with  costs  and  case  re- 
minded. 

BURKE,  J.  The  county  commissioners  of 
Anne  Arundel  county,  under  the  authority 
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supposed  to  have  been  conferred  upon  them 
by  Acts  1908,  p.  364,  c  672,  strnck  from  the 
tax  books  of  that  county  certain  vehicles  the 
owners  of  which  had  taken  out  a  license  as 
provided  by  that  act.  The  appellant,  a  resi- 
dent and  taxpayer  of  Anne  Amndel  county, 
filed  a  petition  for  a  mandamus  in  the  cir- 
cuit court  for  that  county,  in  which  he  alleg- 
ed that  the  striking  of  this  large  amount  of 
personal  property  from  the  tax  books  of  the 
county  would  materially  lessen  the  taxable 
basis,  and  greatly  Increase  the  amount  of 
taxes  to  be  paid  by  the  petitioner  and  other 
taxpayeis  of  the  county,  as  the  fund  arising 
from  the  licenses  issued  to  owners  of  vehicles 
is  to  be  applied  under  the  act  exclusively  to 
the  road  tax,  and  the  vehicles  so  licensed  are 
exempt  by  the  act  from  taxation  for  county, 
state,  and  school  purposes.  The  petition 
prayed  that  a  writ  of  mandamus  might  be  is- 
sued, directed  to  the  county  commissioners, 
directing  them  to  restore  to  the  assessment 
books  of  the  taxpayers  named  in  the  petition 
the  specific  property  which  they  had  stricken 
therefrom.  The  {ground  upon  which  the  pe- 
titioner rests  his  right  to  mandamus  is  that 
the  act  of  assembly  is  unconstitutional.  The 
defendants  answered  the  petition,  and  admit- 
ted that  they  had  stricken  from  the  tax  books 
the  property  specified,  and  asserted  the  valid- 
ity of  Acts  1908,  p.  364,  c.  672,  under  which 
they  acted.  They  further  averred  in  their 
answer  that  the  appellant  refused  to  take  out 
the  license  required  by  the  act,  and  was  ar- 
rested ;  that  he  prayed  a  Jury  trial,  and  that 
thereafter  he  made  a  motion  in  the  circuit 
court  for  Anne  Arundel  county  to  quash  the 
writ;  that  the  court  held  the  act  valid,  and 
dismissed  the  motion  to  quash.  It  is  contend- 
ed that  as  no  appeal  was  taken  by  the  appel- 
lant from  the  decision  dismissing  the  motion 
to  quash,  which  was' based  upon  the  alleged 
nnconstitutlonality  of  the  act,  the  question  as 
to  the  validity  of  the  act,  so  far  as  the  peti- 
tioner Is  concerned,  is  res  adjudicata.  It  Is 
maintained  that  it  was  the  duty  of  the  peti- 
tioner, if  he  decided  to  have  the  constitution- 
ality of  the  act  passed  upon  by  this  conrt,  to 
have  presented  the  question  here  by  an  ap- 
peal from  the  refusal  of  the  court  to  grant 
the  motion  to  qnash,  and,  inasmuch  as  he 
failed  to'  appeal  wlthlp  the  time  allowed  by 
law,  he  is  now  concluded  by  the  Judgment  of 
the  lower  court.  But  this  court  would  have 
had  no  Jurisdiction  to  determine  the  consti- 
tDtlonality  of  the  act  on  an  appeal  from  that 
Judgment  Rayner  v.  State,  52  Md.  368; 
Jndefind  v.  State,  78  Md.  510,  28  Atl.  405,  22 
li.  R.  A.  721 ;  Roth  v.  State,  89  Md.  524,  43 
AtL  769. 

In  Judefind's  Case,  supra,  the  plaintilT  in 
error  had  been  tried,  convicted,  and  fined  by 
a  Justice  of  the  peace  for  violating  the  pro- 
visions of  the  law  pi'ohiblting  working  on 
Sunday.  He  appealed  to  the  circuit  court  for 
Kent  county,  and  was  convicted  and  fined  $5 
and  costs  by  that  court.    From  that  Judgment 


he  appealed  to  this  court,  upon  the  ground 
that  the  law  under  which  he  was  convicted 
was  unconstitutional.  A  motion  was  made  by 
the  Attorney  General  to  dismiss  the  appeal, 
because  no  writ  of  error  lies  to  this  court 
from  the  decision  of  the  circuit  court,  on  an 
appeal  to  it  from  a  Judgment  of  a  Justice  of 
the  peace.  The  court,  speaking  through 
Judge  Boyd,  said:  "That  motion  must  pre- 
vail. It  is  well  settled  In  this  state  that, 
when  the  circuit  court  has  Jurisdiction  to 
hear  and  decide  an  appeal  from  a  Justice  of 
the  peace,  Its  decision  is  final,  and  an  appeal 
or  a  writ  of  error  to  this  court  will  not  lie, 
unless,  of  course,  the  statute  authorizes  such 
an  appeal  or  writ  of  error  to  this  court  If 
the  traverser  desired  to  contest  the  constitu- 
tionality of  the  law,  under  which  be  was  ar- 
rested, and  have  that  question  properly  pre- 
sented for  the  consideration  of  this  court,  he 
could  have  applied  for  the  writ  of  certiorari, 
upon  the  specific  ground  of  the  unconstitu- 
tionality of  the  law,  and  the  consequent  want 
of  power  and  Jurisdiction  of  the  Justice  of  the 
peace  to  proceed  under  It  This  court  could, 
then  have  reviewed  the  Judgment  of  the  cir- 
cuit court  on  an  appeal  or  writ  of  error.  Nor. 
can  we  review  the  decision  of  the  circuit 
court  on  the  question  of  the  alleged  defects 
on  the  face  of  the  warrant  and  bond."  While 
the  decision  of  the  circuit  court  upon  the  mo- 
tion to  quash  Is  final  and  conclusive  upon  the, 
appellant  so  far  as  the  proceedings  In  that 
matter  are  concerned,  because  that  court  had 
Jurisdiction  to  hear  and  determine  the  ques- 
tions raised  by  the  motion,  and,  whether  it 
decided  rightly  or  wrongly.  Its  Judgment 
could  not  be  reviewed  by  this  court  upon  ap- 
peal, any  decision  as  to  the  validity  of  the 
act  cannot  deprive  this  court  of  the  Jurisdic- 
tion to  decide  upon  the  constitutionality  of 
the  act  In  a  civil  case  properly  before  us  In 
which  other  parties  are  concerned. 

We  will  now  consider  the  main  question  in. 
the  case,  which  Is  this :  Does  the  title  of  the 
actof  1908  (page  364,  c.  672),  sufficiently  de- 
scribe Its  subject-matter  as  required  by  sec-, 
tion  29,  art.  3,  of  the  Constitution  of  the 
state?  The  title  of  the  act  is:  "An  act  to 
add  two  new  sections  to  article  two  of  the 
Code  of  Public  Local  Laws,  title  'Anne  Arun- 
del County,'  subtitle  'Roads,'  so  as  to  require 
all  owners  of  vehicles  using  public  streets. 
and  roads  in  Anne  Arundel  county  to  have  a 
license  therefor."  Section  1  adds  two  new 
sections  to  article- 2  of  the  Code  of  Public 
Local  Laws,  title  "Anne  Arundel  County,"  to 
follow  immediately  after  section  203x  to  be 
known  as  sections  203y  and  203z.  Section 
203y  declares  that  It  shall  not  be  lawful  to 
run,  or  suffer  to  be  run,  upon  any  of  the 
streets  and  roads  in  Anne  Arundel  county  a 
vehicle  of  any  description  whatsoever,  except 
ox  carts,  horsfe  carts,  farm  wagons,  and  milk 
wagons,  without  first  having  obtained  from 
the  clerk  of  the  county  commissioners  of  Anne 
Arundel  county  a  license  at  the  rates  fixed. 
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It  then  provides  that  the  money  collected 
from  such  licenses,  and  from  fines  paid  for 
violation  of  the  act,  shall  be  expended  upon 
the  public  roads  and  streets  In  the  district  In 
which  the  owner  of  the  vehicle  resides.  Sec- 
tion 203z,  after  making  certain  provisions 
requiring  the  license  to  "be  attached  to  the 
vehicle,  and  conferring  the  power  to  transfer 
the  license,  exempts  the  owner  of  the  vehicle 
80  licensed  from  the  payment  of  any  other 
tax  upon  the  same.  It  makes  the  violation 
of  the  act  a  misdemeanor,  and  upon  a  convic- 
tion therefor  directs  that  a  fine  not  exceeding 
$5  and  costs  of  prosecution  shall  be  imposed. 

The  object  of  the  constitutional  provision, 
to  which  we  have  referred,  has  J)een  fre- 
quently considered  by  this  court 

Cases  are  so  numerous,  and  a  number  of 
them  so  recent,  that  It  is 'unnecessary  to  dis- 
cuss ihem  In  this  opinion.  We  will  rest  our 
decision  In  this  case  upon  the  cases  of  Kafka 
V.  Wilkinson,  99  Md.  238,  67  Atl.  617,  and 
Baltimore  City  v.  Flack,  104  Md.  107,  64  Atl. 
702.  In  Kafka's  Case,  supra,  Judge  Jones 
said  of  this  provision  of  the  Constitution: 
"It  has  received  a  liberal  constructiou,  and 
the  courts  have  been  reluctant  In  any  case 
to  give  it  an  operation  that  would  defeat  the 
legislative  Intent  Tet  they  have  not  hesitat- 
ed to  strike  down  legislative  acts  that  were 
clear  infractions  of  its  purpose  and  object 
Tbese  have  been  declared  to  be  twofold :  The 
first  is  to  prevent  the  combination  in  one  act 
of  several  distinct  and  incongruous  subjects ; 
and  the  second  is  that  the  Legislature  and 
the  people  of  the  state  may  be  fairly  advised 
of  the  real  nature  of  pending  legislation.' 
State  V.  Norris  et  al.,  70  Md.  91,  93,  96,  16 
Atl.  445,  446.  In  agreement  with  this  object 
it  has  been  held  that,  'thongh  the  title  need 
not  contain  an  abstract  of  the  bill,  nor  give 
in  detail  the  provisions  of  the  act,  it  must 
not  be  misleading  by  apparently  limiting  the 
enactment  to  a  much  narrower  scope  than 
the  body  of  the  act  is  made  to  compass.' 
(Luman  v.  Hitchens  Bros.  Co.,  90  Md.  14-23, 
44  Atl.  1051,  1052,  46  L.  R.  A.  393),  and  that 
it  ought  not  to  be  such  as  to  divert  attention 
from  the  matter  contained  In  the  body  of  the 
act  (State  v.  Schultz  Co:,  83  Md.  58-62,  34 
Afl.  243).  It  would  seem  that,  if  the  object 
of  the  constitutional  provision  in  question  Is 
to  be  respected,  and  it  is  to  have  meaning 
and  effect  in  controlling  legislation,  the  con- 
siderations which  have  Just  been  mentioned 
must  have  been  a  controlling  effect  in  apply- 
ing it" 

The  mere  statement  of  the  substantial  pro- 
vision of  the  act  demonstrates  its  validity 
under  the  rules  stated.  Under  a  title  to  re- 
quire all  owners  of  vehicles  using  the  streets 
and  roads  of  Anne  Arundel  county  there  is 
contained  in  one  section  an  exemption  of  a 
large  class  of  vehicles,  and  in  the  other  an 
exemption  from  all  other  taxation  upon  the 
vehicles  licensed.    There  is  not  the  faintest 


suggestion  In  the  title  of  the  act  to  lead  any 
one  to  suspect  that  such  exemptions  were,  or 
might  be,  introduced  in  the  law.  In  these 
respects  the  title  is  not  only  too  narrow,  but 
It  Is  clearly  misleading.  Besides  this,  one 
of  the  provisions  of  the  act — that  which  ex- 
empts certain  property  from  taxation — Is 
wholly  foreign  to  the  subject-matter  describ- 
ed in  the  title.  It  was  urged  that  the  court 
might  strike  down  tliis  exemption,  if  it  found 
It  was  not  fairly  comprehended  In  the  title, 
and  hold  the  balance  of  the  act  valid.  Chief 
Judge  Boyd,  In  Somerset  County  Com'rs  v. 
Pocomoke  Bridge  Co.  (decided  November  12; 
1908)  reported  In  71  AU.  462,  stated  the  cir- 
cumstances under  which  it  la  proper  to  ap- 
ply the  rule  suggested:  "It  is  well  settled 
that  it  is  not  necessary  or  proper  to  strike 
down  an  entire  act  because  one  provision  is 
void,  'unless  the  provisions  are  so  connect- 
ed together  in  subject-matter,  meaning,  or 
purpose  that  it  cannot  be  presumed  the  Legis* 
lature  would  have  passed  the  one  withont  the 
other.'  26  Am.  &  Eng.  Ency.  of  Law,  570. 
That  principle  has  been  announced  by  this 
court  over  and  over  again,  and  It  has  been 
applied  to  cases  in  which  the  valid  and  void 
provisions  were  in  the  same  section  of  the 
act  Mayor,  etc.,  of  Hagerstown  v.  Dechert 
32  Md.  369;  Steenken  v.  State,  88  Md.  708, 
42  Atl.  212."  The  tax  exemption  feature  of 
this  act  is  one  of  its  essential  parts,  and  was 
no  doubt  Inserted  to  secure  its  passage.  It 
is  Inseparably  connected  with  the  whole 
scheme  of  the  act.  It  is  so  Important  that 
It  cannot  be  presumed  that  the  act  would 
have  passed  without  it  Under  such  cir- 
cumstances the  rule  suggested  by  the  appel- 
lee cannot  be  applied. 

'  For  the  reasons  assigned,  we  reversed  the 
order  appealed  from,  and  remanded  the  case 
for  further  nroceedlnm  in  the  per  curiam  pe- 
tition filed  May  20, 1909. 


(US  Md.  67S) 

.SITNA  INDEMNITY  CO.  r.  WATERS. 

(Court  of  Appeals  of  Maryland.    June  28. 
1909.) 

1.  CONTBACTS  (I  284*)— IWySXWGEKBNT  OF  PTB- 

soNAL  Rights. 

The  right  to  resort  to  the  courts  for  the 
determination  of  the  rights  of  the  parties,  or  the 
settlement  of  disputes  between  them,  will  not 
be  taken  away  by  inference  or  anytning  short 
of  a  distinct  agreement  to  waive  it 

[Ed.   Note.— For  other  cases,  see  Contraeta, 
Dec  Dig.  (  284.*] 

2.  CONTBAOTS  (J  284*)- IWFBIHOEUIKJtT  OF  PBB- 
80NAL    RlCnTS. 

A  stipulation  in  a  building  contract  that 
the  architect's  decision  as  to  the  constmction 
of  the  drawings  and  specifications  shall  be  final 
does  not  submit  to  bis  decision  the  contract 
rights  of  the  parties  to  the  exclusion  of  the 
courts. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  8  1326;  Dec.  Dig.  (  284.*] 
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S.  CowTKACTB  (f  176*)—CoNSTK0onoN— Ques- 
tion FOB  JUBT. 

The  construction  of  written  documents  t« 
ordinarilj  for  the  conrt,  and,  where  their  terms 
are  not  technical,  ambiguous,  or  obscure,  parol 
evidence  cannot  be  resorted  to,  to  aid  in  the 
constraction,  bat  where  technical  terms  are 
used,    parol    testimony    is   admissible,   and   the 

?uestion  of  the  constraction  of  the  contract  i* 
or  the  Jury. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  707-770;    Dec  Dig.  f  170. •] 

4.  Contracts  (J  147*)  —  CowflrmtTcnoH  — In- 

TBNTION   OP  PABTlrS. 

The  courts  in  constming  contracts  will  look 
to  the  language  employed,  the  subject-matter, 
and  the  surrounding  circumstances  of  the  par 
ties,  so  as  to  carry  out  their  true  intent. 

[Kd.   Note. — For   other  cases,   see   Contracts, 
Cent.  Dig.  H  730,  743;    Dec.  Dig.  |  147.*] 

&  Evidence  (|  457*)— Paboi.  Evidence— Ap- 
plication or  LaROUAOX  —  TKCHNICAL 
Tkbms. 

Parol  evidence  is  admissible  to  show  that 
the  expressions  "floor  slab"  and  "roof  slab,'' 
in  a  written  contract  for  the  construction  of  the 
reinforced  concrete  portion  of  a  building,  "col- 
umns^ beams,  floor,  and  roof  slabs,"  etc.,  were 
used  m  a  technical  sense,  designatinfj  not  mere- 
ly the  floor  or  roof,  but  also  the  ceiling  below 
it,  as  the  roof  or  floor  is  constructed  at  the 
same  time  as  the  ceiling,  together  forming  one 
integral  portion  of  the  building. 

[Ed.    Note.— For   other   cases,    see    Ejvidence, 
Gent  Dig.  H  2104-2108;    Dec.  Dig.  i  457.*] 

<k  Contracts  ((  199*)— Bvildinq  Contbacts 

— CONSTBUCTION. 

A  contractor,  who  agreed  to  construct  a 
building  according  to  the  specifications,  contain- 
ing tlic  statement  "the  floors  and  beams  and 
eolumns  supporting  the  same,  ceilings,  roof  and 
stairways  *  *  *  to  be  ot  reinforced  con- 
crete," employed  a  subcontractor  to  construct 
the  reinforced  concrete ;  that  is,  columns,  beams, 
floor  and  roof  slabs,  etc,  as  shown  in  the 
mecifications  made  a  part  of  the  contract. 
Parol  evidence  showed  that  the  phrases  "floor 
slab"  and  "roof  slab"  designated,  not  merely  the 
floor  or  roof,  but  also  the  ceiling  below  it. 
Bild,  that  the  subcontractor  was  bound  to 
erect  a  ceiling;  dependent  on  a  roof  as  called  for 
in  the  specifications. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  i  199.*] 

T.  Contracts  (J  199*)— Buildtno  Contbacts 
—CoNSTBOcnoN— Intention  o»  Parties. 
The  intention  of  the  parties  to  a  building 
contract  containing  general  words  of  description 
of  the  work  followed  by  a  mention  of  its  sev- 
eral items,  and  incorporating  the  specifications 
by  special  reference,  must  be  gathered  from  a 
consideration  of  the  contract  and  specificatiouB, 
taken  together  in  the  light  of  the  purpose  which 
their  contents  show  they  were  intended  to  serve. 
[Ed.    Note. — For  other  cases,   see  Contracts, 
Dw^  Dig.  f  199.*] 

&  Principal  and  Sttbett  (i  59*)— Obliga- 
tion OF  SuBcrr. 

A  contract  of  suretyship  must,  like  all 
other  contracts,  receive  a  rational  construction, 
which  will  accomplish  the  purpose  of  the  par- 
ties in  making  it,  and  its  meaning  must  be 
ascertsined  by  the  rules  controlling  the  con- 
struction of  other  agreements. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
.Surety,  Cent.  Dig.  H  103, 103Vi  ;  DecDig.  i  69.*J 

9.  Principal  and   Subett   (S    123*)  —  Dis- 
CBABOB  OF  Surety— Notice  of  Default. 
A    surety    in   a    bond    of   a    building   con- 
tractor, requiring  the  obligee  to  give  immediate 


notice  of  acts  of  the  contractor  likely  to  re- 
sult in  loss  for  which  the  surety  will  be  respon- 
sible, is  not  discharged  from  liability  becanse  of 
the  obligee's  failure  to  notify  it  of  delays  io 
the  progress  of  the  work  and  slight  failures  to 
comply  with  the  specifications. 

[Ed.  Note.— For  other  cases,  se«  Principal  and 
Surety,  Cent.  Dig.  li  804-311;  Dec  Dig.  | 
123.*] 

10.  Prinoipaz.  and  Subett  (f  123*)  —  Dn- 
CUAROE  OF  SuRETT— Notice  of  Default. 

A  building  contractor's  bond  required  tbs 
obligee  to  give  the  surety  immediate  notice  of 
acts  of  the  contractor  likely  to  result  In  loss 
for  which  the  surety  would  be  responsible.  The 
contractor  ceased  work  on-  «  designs  ted  date, 
and  the  obligee  abont  that  date,  stopped  tbs 
contractor's  employes  from  doing  some  work, 
because  of  the  manner  in  which  it  was  being 
done,  but  allowed  them  the  privilege  of  correct- 
ing the  erroneous  method.  After  that  date  tbs 
work  was  delayed  because  other  portions  of  the 
work  on  the  building  were  not  sufliciently  ad- 
vanced, and  when  the  building  was  ready  for 
further  work,  the  obligee  notified  the  contractor, 
and  promptly  informed  the  surety  that  he  had 
done  so.  A  dispute  then  arose  as  to  whether 
certain  work  was  called  for  by  the  contract. 
Ilrld.  that  the  failure  to  notify  the  surety  of 
the  cessation  of  the  work  on  the  designated  date 
did  not  release  bim  from  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  gt  304-311;  Dec  Dig.  f 
123.*] 

11.  Pbincipal  and  Surett  (|  100*)— Dis- 
CHABOE  op  Surett— Building  Conteact— 
Ohanoe  in  Specifications.' 

A  snretv  in  a  building  contractor's  bond, 
stlpnlating  toat  alterations  in  the  specifications 
calling  for  a  $13,000  building  must  be  consented 
to  br  the  surety,  is  not  discharged  by  reason 
of  an  alteration  involving  SSO  made  withont  bis 
consent. 

(EM.  Note.— For  other  cases,  see  Princinal  and 
Surety,  Cent  Dig.  f  163;    Dec  Dig.  i  lOD.*] 

12.  Pbincipal  and  Surety  (|  100*)  —  Dis- 
charge of  Surety- Buildtno  CoNTEAcn— 
Obanob  in  Specifications. 

A  surety  of  a  building  contractor,  who  seeks 
to  escape  liability  by  a  strict  adherence  to  the 
letter  of  its  bond,  based  on  alterations  in  the 
specifications  made  without  its  consent,  cannot 
complain  of  the  application  by  the  court  of  s 
similar  strictness  to  the  construction  of  the  con- 
tract, prescribing  the  method  which  must  lie 
adopted  to  make  a  valid  alteration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  |  100.*] 

13.  Principal  and  Subett  (|  129*)  —  Dis- 
OHABOE  op  Subett. 

Where  the  drawings  and  specifications  re- 
ferred to  in  a  building  contract,  making  them 
a  part  thereof,  were  Identified  and  adopted  by 
the  parties  as  controlling  the  performance  of 
The  work,  the  failure  of  the  parties  to  sign  the 
drawings  and  specifications  as  required  by  the 
contract  was  waived.  »nd  the  contractor's  sure- 
ty was  not  dischsrged  from  liability  on  tbat 
ground. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Su'ety,  Dec  Dig.  I  129.*] 

14.  Principal  and  Subett  ({  83*)— Bstoppxi. 
of  Surety  to  Deny  Liability. 

Under  the  rule  that  a  surety  is  estopped 
to  deny  the  facts  recited  in  his  obligation,  a 
surety  of  a  building  contractor,  who  relies  on 
drawings  and  specifications  as  forming  a  part 
of  the  contract,  cannot  question  the  identity  of 
the  drawings  and  specifications  on   the  ground 
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that  thej  wer«  not  signed  by  the  parties,  as 
required  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  f  83.*] 

Appeal  from  Baltimore  City  Court;  Alfred 
S.  Nlles,  Judge. 

^ctlon  by  John  Waters  against  the  ^tna 
Indemnity  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    AfSrmed. 

The  prayers  of  plaintiff  are  as  follows: 
"The  plaintiff  prays  the  court  to  rule  that, 
if  the  court  sitting  as  a  Jury  finds  from  the 
evidence  that  the  defendant  executed  the 
bond  on  which  this  suit  is  brought,  and  that 
the  Clarion  Ccmcrete  Construction  Company 
and  John  Waters  entered  into  the  contract 
offered  in  evidence,  and  mentioned  in  said 
bond,  and  that  the  roof  slabs  mentioned  lu 
said  contract,  as  shown  in  the  specifications 
and  drawings  therein  mentioned,  had  con- 
nected therewith  as  a  part  thereof  a  sus- 
pended concrete  celling,  the  two  forming  a 
so-called  monolithic  construction — ^that  is  to 
say,  being  so  built  as  to  form  together  one 
solid  piece  of  concrete — then,  by  the  true 
construction  of  the  said  contract,  the  Clarion 
Concrete  Construction  Company  was  Ijonnd 
to  erect  the  ceiling  mentioned  in  the  evi- 
dence; and,  if  the  court,  sitting  as  a  jury, 
finds  that  said  Clarion  Concrete  Construction 
Company  without  just  cause  refused  to  erect 
said  celling,  and  that  the  plaintiff  thereby 
sustained  loss  and  Injury,  and  that  the  plain- 
tiff further  complied  with  all  the  conditions 
contained  in  the  bond  on  which  this  suit  is 
!  brought,  thfit  then  the  verdict  must  be  for 
the  plaintiff. 

"The  plaintiff  prays  the  court  to  rule  that, 
if  the  court  sitting  as  a  jury  finds  In  favor 
of  the  plaintiff,  then  in  estimating  the  dam- 
ages the  court  shall  allow  the  plaintiff  the 
cost  or  expense  to  which  the  plaintiff  was 
put  in  completing  that  portion  of  the  work 
called  for  In  the  contract  between  the  plain- 
tiff and  the  Clarion  Concrete  Construction 
Company,  which  portion  was  not  perform- 
ed by  said  company  provided  said  cost  and 
expense  was  only  the  reasonable  cost  and 
expense  thereof,  less  such  sums  as  were  due. 
or  would  have  become  due,  to  said  company 
under  the  terms  of  said  contract  in  the 
event  that  it  had  completed  the  same." 
The  prayers  of  defendant  are  as  follows: 
"(1)  There  is  no  evidence  legally  sufficient, 
under  the  pleadings  in  this  case,  to  entitle 
the  plaintiff  to  recover,  and  therefore  the 
verdict  of  the  court  sitting  as  a  jury  must 
be  for  the  defendant 

.  "(2)  There  is  no  evidence  legally  sufflctent 
under  the  pleadings  in  this  case  to  entitle 
the  plaintiff  to  recover  more  than  nominal 
damages. 

"(3)  The  defendant  prays  the  court  to  In- 
struct itself,  sitting  as  a  jury,  that  if  it  finds 
from  the  evidence  in  this  case  that,  imme- 


diately after  the  defendant  was  notified  of 
the  alleged  failure  and  default  of  the  said 
Clarion  Concrete  Construction  Company  to 
complete  the  work  under  its  said  contract 
with  the  plaintiff,  the  defendant  offered  to 
sublet  or  complete  the  same  so  far  as  to 
fully  perform  and  complete  all  the  work  spe- 
cified In  the  clause  of  the  said  contract, 
which  reads  as  follows:  'Columns,  beams, 
floor  and  roof  slabs,  stairs,  skylight  sides, 
concrete  foundations,  concrete  underfloora, 
top  finish,  asphalt  under'  cells,  cement  fioor 
finish  at  stair  corridor,  safety  treads  on 
stairs,  all  in  the  new  female  dormitory  or 
the  Maryland  Penitentiary  as  shown  on  the 
drawings  and  described  on  the  specificatiouri 
prepared  by  Charles  M.  Anderson,  architect' 
— but  the  said  plaintiff  refused  to  accept 
such  performance  on  the  part  of  the  defend- 
ant unless  the  defendant  would  also  agree  to 
construct  a  certain  concrete  ceiling  In  the 
said  female  dormitory,  then  under  the  plead- 
ings in  this  case  the  verdict  must  be  for  the 
defendant 

"(4)  The  defendant  prays  the  court  to  In- 
struct itself,  sitting  as  a  jury,  that  If  it  finds 
from  the  evidence  in  tills  case  that  the  said 
Clarion  Concrete  Construction  Company,  or 
its  receiver,  offered  to  complete  and  perform 
all  work  specified  in  the  building  contract 
offered  in  evidence  by  the  plaintiff  In  the 
clause  of  said  contract,  reading  as  follows: 
'Columns,  beams,  floor  and  roof  slabs,  stairs, 
skyliglit  sides,  concrete  foundations,  con- 
crete underfioors,  top  finish,  asphalt  under 
cells,  cement  floor  finish  at  stair  corridor, 
safety  treads  on  stairs,  all  in  the  new  fe- 
male dormitory  of  the  Maryland  Peniten- 
tiary* •  •  •—and  the  said  plaintiff  did 
refuse  to  accept  performance  of  the  said 
work  unless  the  said  construction  company, 
or  its  receiver,  should  likewise  agree  to  con- 
struct and  complete  a  certain  ceiling,  or  any 
other  work  not  mentioned .  in  the  al>ove-re- 
cited  clause  of  said  contract,  then,  under 
the  pleadings,  in  this  case,  the  verdict  must 
be  for  the  defendant 

"(5)  If  the  court  shall  find  that  the  plain- 
tiff refused  to  permit  the  Clarion  Concrete 
Construction  Company  or  the  defendant  to 
complete  the  work  called  for  In  the  contract 
between  said  construction  company  and  the 
plaintiff,  referred  to  in  the  bond  sued  upon 
in  this  case,  unless  the  said  construction 
company  or  the  defendant  would  construct 
a  concrete  celling  for  the  new  female  dormi- 
tory of  the  Maryland  Penitentiary,  then  un- 
der the  pleadings  in  this  case  the  verdict 
must  be  for  the  defendant 

"(6)  If  the  court  shall  find  that  the  con- 
tract between  the  plaintiff  and  the  Clarion 
Concrete  Construction  Company  of  Balti- 
more city,  dated  Septemlier  18,  1906,  which 
is  In  evidence,  was  the  contract  referred  to 
in  the  bond  sued  upon  In  this  case,  then,  by 
the  true  construction  of  said  contract  the 
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said  construction  company  was  under  no  ob- 
ligation to  construct  a  celling  for  the  new 
female  dormitory  of  the  Maryland  Peniten- 
tiary mentioned  In  said  contract. 

"(7)  There  is  no  evidence  legally  sufficient 
to  sustain  a  verdict  for  the  plaintiff  upon 
the  issue  Joined  upon  the  surrejoinder  to  the 
third  rejoinder  to  the  first  replication  to  the 
eighth  plea,  and  therefore  the  verdict  upon 
that  Issue  must  be  for  the  defendant 

"(8)  There  Is  no  evidence  legally  sufficient 
to  sustain  a  verdict  for  the  plaintiff  upon 
the  Issue  Joined  upon  the  surrejoinder  to  the 
fourth  rejoinder  to  the  first  replication  to 
the  eighth  plea,  and  therefore  the  verdict 
upon  that  Issue  must  be  for  the  defendant. 

"(9)  There  is  no  evidence  legally  sufficient 
to  sustain  a  verdict  for  the  plaintiff  upon 
the  issue  Joined  upon  the  surrejoinder  to  the 
third  rejoinder  to  the  first  replication  to  the 
ninth  plea,  and  therefore  the  verdict  upon 
that  issue  must  be  for  the  defendant. 

"(10)  There  Is  no  evidence  legally  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff 
upon  the  issue  Joined  upon  the  surrejoinder 
to  the  fourth  rejoinder  to  the  first  replica- 
tion to  the  ninth  plea,  and  therefore  the 
verdict  upon  that  issue  must  be  for  the  de- 
fendant. 

"(11)  If  the  court,  sitting  as  a  Jury,  shall 
find  from  the  evidence  that  the  third  pay- 
ment mentioned  in  the  contract  dated  Sep- 
tember 18,  1906,  between  the  plaintiff  and 
the  Clarion  Concrete  Construction  Company, 
which  is  in  evidence,  was  made  on  the  28th 
day  of  November,  1906,  and  that  the  third 
reinforced  floor  mentioned  In  said  contract 
was  not  put  in  place  by  said  Clarion  Con- 
crete Construction  Company  until  the  21st 
day  of  January,  1907 ;  and  that  no  claim  for 
any  allowance  for  such  delay  was  presented 
In  writing  to  Charles  M.  Anderson,  architect 
by  said  Clarion  Concrete  Construction  Com- 
pany on  the  ground  that  the  same  was  due 
to  the  act,  neglect,  or  default  of  the  plaintiff 
or  of  said  architect  or  of  any  other  contract- 
or employed  by  the  plaintiff  upon  the  work 
at  the  Maryland  Penitentiary,  or  by  any 
damage  caused  by  fire  or  other  casualty  for 
which  said  concrete  company  was  not  re- 
sponsible under  said  contract  (and  there  Is 
no  evidence  legally  sufficient  to  prove  any 
such  presentation  of  written  claim  to  said 
architect);  and  that  such  delay  as  it  oc- 
curred came  to  the  knowledge  of  the  plaintiff 
or  of  his  foreman  authorized  to  oversee  the 
said  work;  and  if  the  court  shall  further 
find  from  the  evidence  that  prior  to  the  6th 
day  of  January,  1907,  the  said  Clarion  Con- 
crete Construction  Company  failed  to  have 
a  competent  man  in  charge  of  the  work  under 
Its  said  contract  with  the  plalntitt,  and  put 
concrete  into  the  molds  before  the  molds  were 
plumbed  and  lined  up,  and  before  they  were 
sufficiently  propped  up  to  prevent  the  mold 
from  swagging,  and  that  putting  the  concrete 
Into  molds  In  such  a  manner  was  Improper 
construction;   and  that  such  failure  of  said 


Clarion  Concrete  Construction  Company  to 
have  a  competent  man  in  charge  of  said 
work,  and  the  other  acts  on  the  part  of  the 
Clarion  Concrete  Construction  Company, 
hereinabove  mentioned,  came  to  the  knowl- 
edge of  the  plaintiff  on  or  before  the  6tta 
day  of  January,  1907;  and  if-  the  court 
shall  further  find  from  the  evidence  that 
prior  to  the  9th  day  of  January,  1907,  a 
partition  at  the  east'  end  of  the  chapel  wing 
of  the  addition  to  the  Maryland  Penitentiary 
mentioned  in  said  contract,  part  of  the  work 
called  for  by  said  contract  bulged  out  of 
plumb,  80  that  the  same  would  have  to  be 
trimmed  to  make  a  plumb  and  parallel  wall 
in  thickness,  according  to  the  plans  and 
specifications  prepared  by  said  architect  and 
referred  to  in  said  contract,  and  that  such 
bulging  was  caused  by  the  spreading  of  the 
mold  because  the  mold  was  not  properly  stay- 
ed by  said  Clarion  Concrete  Construction 
Company,  and  that  all  of  said  facts  came  to 
the  knowledge  of  the  plaintiff  on  or  before  the 
9th  day  of  January,  1907;  and  that  prior 
to  said  9th  day  of  January,  1907,  the  plain- 
tiff by  his  agents  called  the  attention  of  the 
representatives  of  the  Clarion  Concrete  Con- 
struction Company  to  the  said  bulging  of 
said  partition;  and  that  the  said  Clarion 
Concrete  Construction  Company  had  promise 
to  attend  to  the  same,  but  had  not  up  to 
said  9th  day  of  January,  1907,  remedied  said 
defect;  and  that  the  plaintiff  prior  to  said 
9th  day  of  January  knew  of  said  facts ;  and 
if  the  court  shall  further  find  from  the  evi- 
dence that  on  or  before  the  9th  day  of  Jan- 
uary, 1907,  the  other  defects  in  the  work  of 
said  Clarion  Concrete  (Tonstruction  Com- 
pany, under  its  said  contract  with  the  plain- 
tiff complained  of  in  the  letter  from  the 
plaintiff  to  said  company  dated  January  9, 
1907,  which  is  in  evidence,  came  to  the  knowl- 
edge of  the  plaintiff;  and  if  the  court  shall 
further  find  from  the  evidence  that  on  or  be- 
fore the  11th  day  of  January,  1907,  the  rods. 
In  respect  to  the  columns  from  9  to  16  on  the 
north  wing  of  said  addition  to  said  peniten- 
tiary, were  run  up  too  high,  do  that  they 
would  have  to  be  cut  off  In  order  to  make 
connections  In  the  proper  height  according 
to  the  said  plans  and  specifications  of  said 
architect;  and  that  on  or  before  the  lltb 
day  of  January,  1907,  the  Clarion  Concrete 
Construction  Company  had  been  ordered  by 
said  architect  to  make  said  change,  bnt  had 
neglected  or  refused  so  to  do,  and  had  In 
consequence  been  obliged  by  him  to  stop  work 
on  that  part  of  this  work  until  such  correc- 
tion should  be  made;  and  that  all  of  said 
facts  came  to  the  knowledge  of  the  plain- 
tiff on  or  before  January  11,  1907,  and  If 
no  notice  in  writing  of  any  of  said  facts  was 
given  to  the  defendant  or  its  president  at  Its 
New  Tork  City  office  until  the  plaintiff's  let- 
ter dated  February  4,  1904,  which  is  in  evi- 
dence— then,  under  the  pleadings  in  this  case, 
the  verdict  must  be  for  the  defendant. 
"(1^  If  the  court  shall  find  from  the  evi- 
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.  dence  that  acta  on  the  part  of  the  Clarion 
Concrete  ConBtructlon  Company  or  its  agents, 
whlcb  might  Involve  a  loes  for  which  the  de- 
fendant  might  be  liable  under  the  terms  of 
the  bond  sued  apon  In  this  case,  came  to  the 
knowledge  of  the  plalntitF  on  or  before 
the  6th  day  of  January,  1907,  and  that  the 
defendant  was  not  notified  in  writing  of 
said  acts,  or  any  of  tbem,  until  the  4th  day 
of  February,  1907,  tbeh  under  the  pleadings 
In  this  case  the  verdict  must  be  for  the  de- 
fendant 

"(18)  If  the  court  shall  find  from  the  evi- 
dence that  acts  on  the  part  of  the  Clarion 
Concrete  Construction  Company  or  its  agents, 
whlcb  might  Involve  a  loss  for  whlcb  the  de- 
fendant might  be  liable  under  tbe  terms  of 
the  bond  sued  upon  In  this  case,  came  to 
the  knowledge  of  tbe  plaintiff  on  or  before 
the  9th  day  of  January,  1007,  and  that  the 
defendant  was   not   notified   in  writing  of 

'  said  acts,  or  any  of  tbem,  until  the  4th  day 
of  February,  1907,  then,  under  the  pleadings 
In  this  case,  tbe  verdict  must  he  for  the  de- 
fendant 

"(14)  If  tbe  court  shall  find  from  the  evi- 
dence that  acts  on  the  part  of  the  Clarion 
Concrete  Construction  Company  or  lis  agents, 
which  might  involve  a  loss  for  wnich  the  de- 
fendant might  be  liable  under  the  terms  of 
the  bond  sued  upon  in  this  case,  came  to  the 
knowledge  of  the  pUtintlfF  on  or  before  thi 
11th  day  of  January,  1907,  and  that  the  de- 
fendant was  not  notified  in  Writing  of  said 
acts,  or  any  of  them,  until  the  4tb  day  of 
February,  1907,  then,  under  the  pleadings 
In  this  case,  the  verdict  must  be  for  the 
defendant 

"(15)  If  the  court  shall  find  from  the  evi- 
dence that  part  of  the  work  which  by  the 
contract  between  the  Clarion  Concrete  Con- 
struction (Company  and  the  plaintiff  referred 
to  in  the  bond  which  is  sued  upon  in  this 
case,  the  said  Clarion  Concrete  Construction 
Ck>mpany  was  bound  to  perform,  the  construc- 
tion of  a  certain  table  screen  or  screen  par- 
tition, and  that  said  table  screen  or  screen 
partition  was  shown  on  the  original  plans 
and  specifications  referred  to  in  said  bond 
and  contract  and  that  after  the  execution 
and  delivery  of  said  bond,  and  before  tbe  said 
construction  company  bad  failed  and  refused 
to  continue  and  complete  said  work,  said 
company  wrote  to  the  plaintiff  tbe  letter  dat- 
ed January  12,  1907,  which  Is  in  evidence, 
and- that  the  plaintiff  replied  thereto  by  tbe 
letter  dated  January  14th,  which  Is  in  evi- 
dence, and  that  the  defendant  was  not  noti- 
fied of  the  agreement  contained  In  said  let- 
ters, and  did  not  consent  thereto,  then,  under 
tbe  pleadings  in  this  case,  the  verdict  must 
be  for  the  defendant  even  though  the  court 
may  further  find  that  said  table  screen  or 
screen  partition  was  omitted  in  accordance 
with  the  written  order  of  Charles  M.  Ander- 
son, architect  and  that  said  order  specified 
the  amount  to  be  allowed  by  the  Clarion  (Con- 


crete Construction  Company  on  account  of 
the  omission  of  said  table  screen. 

"(1©  The  defendant  prays  the  court  to  in- 
struct Itself,  sitting  as  a  Jury,  that  If  it 
find  from  the  evidence  in  this  case  that 
the  Clarion  Concrete  Construction  (Tompany 
agreed  with  the  plaintiff  that  a  sum  of  mon- 
ey,  to  wit,  the  sum  of  $30,  should  be  deduct- 
ed from  the  last  Installment  of  the  contract 
price  on  account  of  the  omission  of  a  cer- 
tain table  screen  appearing  on  the  plans, 
and  alleged  or  claimed  by  the  plaintiff  to 
form  a  part  of  the  work,  which  tbe  said 
construction  company  was  bound  to  perform 
under  said  contract,  and  if  the  court  shall 
further  find  that  said  deduction  from  said 
contract  price  was  made  without  tbe  written 
consent  of  the  surety,  the  defendant  in  this 
case,  tben,  under  the  pleadings  in  this  case, 
the  verdict  must  be  for  the  defendant. 

"(17)  If  the  court  shall  find  from  the  evi- . 
dence  that  on  the  14th  day  of  January,  IOCS, 
the  Clarion  Ck>ncrete  Construction  Company 
and  the  plaintiff  agreed  together  as  follows, 
namely:  That  the  construction  of  a  certain 
reinforced  concrete  structure  known  as  a 
table  screen  or  screen  partition  in  the  second 
story  of  the  new  addition  to  me  Maryland 
Penitentiary  should  be  omitted  by  the  said 
Clarion  Company,  although  tbe  same  was 
shown  on  and  by  the  original  plans  and  speci- 
fications of  Charles  M.  Anderson,  architect, 
referred  to  in  the  bond  sued  upon  in  this 
case,  and  that  the  sum  of  $30  should,  in  con- 
sideration thereof,  be  deducted  from  tbe  last 
payment  to  be  made  to  the  said  company  un- 
der its  contract  with  tbe  plaintiff  referred 
to  in  said  bond,  tben,  under  the  pleadings  in 
this  case,  the  verdict  must  be  for  the  defend- 
ant, even  though  the  court  may  further  find 
that  said  agreement  was  made  upon  tbe  let- 
ter of  said  architect  to  the  plaintiff,  dated 
Jasuary  13,  1907,  which  is  in  evidence. 

"(IQ  If.  the  court  shall  find  that  on  the 
14th  day  of  January,  1007,  the  plalntur 
agreed  with  the  Clarion  Concrete  (Construc- 
tion Company  that  a  certain  reinforced  con- 
crete structure  known  as  a  table  screen  or 
screen  partition  should  not  be  constructed, 
and  that  tbe  sum  of  $30  should  be  deducted 
from  the  amount  to  be  paid  by  the  plaintiff 
to  said  company  under  said  contract,  and  if 
the  court  shall  further  find  that  the  construo- 
tlon  of  said  table  screen  or  screen  partition 
was  shown  on  and  by  the  original  drawings 
and  specifications  of  Cbarles  M.  Anderson, 
architect  referred  to  in  said  bond  and  in 
said  contract,  and  that  the  defendant  was 
not  notified  in  writing  of  the  omission  of  said 
table  screen  or  screen  partition,  and  did  not 
consent  thereto,  then,  under  tbe  pleadings  in 
this  case,  the  verdict  must  be  for  the  de- 
fendant. 

"(19)  If  the  conrt  shall  find  tha<:  after  the 
execution  and  delivery  of  the  bond  «ued  upon 
In  this  case,  and  before  any  refusiU  or  neg- 
lect of  the.  CSarlon  Concrete  Construction 
Company  to  continue  and  complete  tA«  work 
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calleS  for  in  ita  contract  with  the  plalntlCT 
mentioned  in  said  bond,  a  dispute  arose  be- 
tween the  plaintiff  and  said  company  as  to 
whether  said  company  under  its  said  con- 
tract with  the  plaintiff  was  bound  to  con- 
struct a  certain  concrete  ceiling,  and  that  the 
said  company  wrote  to  the  plaintiff  the  let- 
ter dated  February  6,  1907,  which  is  in  evi- 
dence, proposing  to  submit  said  dispute  to 
arbitration,  and  that  the  plaintiff  upon  re- 
ceipt of  said  letter  thereupon,  in  reply  there- 
to, stated  to  representatives  of  said  company 
that  he  would  submit  said  dispute  to  arbitra- 
tion accordingly  as  proposed,  then,  under  the 
pleadings  In  this  case,  the  verdict  must  be  for 
the  defendant,  even  though  the  court  may 
farther  find  that  the  said  Clarion  Concrete 
Construction  .Company  thereafter  withdrew 
its  sajd  offer  to  arbitrate,  and  even  though 
such  withdrawal  was  acquiesced  in  by  the 
plaintiff. 

"(20)  If  the  court,  sitting  as  a  Jury,  shall 
find  that  on  or  before  January  5,  1907,  the 
Clarion  Concrete  Construction  Company,  in 
and  about  work  at  the  new  female  dormitory 
of  the  Maryland  Penitentiary,  nnder  the  con- 
tract between  said  company  and  the  plaintiff, 
which  is  in  evidence,  committed  acts  which 
were  liiiely  to  result  in  loss  for  which- the  de- 
fendant would  be  liable  under  the  bond  which 
Is  sued  upon  in  this  case,  and  that  on  or  before 
the  5tb  day  of  January,  1907,  the  occurrence 
of  said  acts  came  to  the  knowledge  of  the 
plaintiff,  and  that  ttie  defendant  was  not  no- 
tified of  said  acts  before  the  receipt  in  New 
York  of  a  letter,  addressed  by  the  plaintiff 
to  the  defendant's  New  York  office,  and  post- 
ed by  the  pUIotlff,  In  Baltimore,  on  the  4th 
day  of  February,  1007,  then,  under  the  plead- 
ings In  this  case,  the  verdict  must  be  for  the 
defendant" 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
SCHMl'CKER.  WORTHINOTON,  THOMAS, 
and  HENRY,  JJ. 

Horace  8.  Whitman  and  Arthur  W.  Mach- 
en,  Jr.,  for  appellant  J.  Morflt  Mullen  and 
Vernon  Cook,  for  appellee. 

SCHMUCKER,  J.  The  appeal  In  this  case 
was  taken  from  a  judgment,  in  favor  of  the 
appellee.  In. a  suit  on  a  bond  given  by  the 
appellant  as  surety  for  the  Clarion  Concrete 
Construction  Company.  That  company.  In 
September,  190G,  made  a  contract  with  John 
Waters,  a  well-known  builder  In  Baltimore 
city,  to  furnish  the  material  and  do  the  work 
for  the  reinforced  concrete  construction  re- 
quired in  the  erection  of  a  dormitory  at  the 
penitentiary,  which  he  had  undertaken  to 
build  for  the  state  of  Maryland.  The  bond 
sued  on  was  given  by  the  appellant  to  secure 
the  performance  of  that  contract  In  July, 
1907,  Waters  instituted  the  present  suU,  In 
the  superior  court  of  Baltimore  city,  on  the 
l>ond  for  an  alleged  failure  of  thef  concrete 
company  to  fully  perform  Its  contract  with 
him.  The  case,  having  been  tried  before  the 
court  without  a  Jury,  resulted  In  a  Judgment 


for  the  plaintiff  for  $1,655.67,  from  which 
the  appeal  was  taken. 

The  pleadings  In  the  case  are  voluminous 
and  intricate,  covering  more  than  20  pages  of 
the  record,  and  19  Issues  were  Joined  during 
their  progress;  but,  as  the  case  was  finally 
tried  on  its  merits,  we  can  dlsi)08e  of  It 
here  by  a  consideration  of  the  questions  rais- 
ed by  the  bills  of  exception  without  review- 
ing the  pleadings.  The  record  contains  23 
bills  of  exceptions,  of  which  the  last  relates 
to  the  court's  action  on  the  prayers  and  in- 
structions to  the  Jury,  and  all  of  the  others' 
refer  to  rulings  on  evidence.  At  the  close 
of  the  case  the  plaintiff  offered  2  prayers, 
and  the  defendant  offered  20.  They  will  be 
set  out  In  the  report  of  the  case  by  the  re- 
porter. The  court  refused  the  plalutifTs  first 
prayer  and  granted  his  second  one,  and  re- 
fused all  of  the  defendant's  prayers  In  the 
form  In  which  they  were  offered,  but  granted 
the  third,  eleventh,  and  twentieth,  after  mod- 
ifying them.  The  court  also  gave  two  In- 
structions on  the  law  at  Its  own  instance.  An 
examination  of  the  exceptions  makes  It  ap- 
parent that  the  questions  raised  by.  them 
may  be  conveniently  disposed  of  in  classes  or 
groups.  In '  the  wder  adopted  on  the  appel- 
lant's brief  In  presenting  the  several  proposi- 
tions upon  which  It  relied  to  defeat  the  ac- 
tion in  the  court  below,  and  on  which  it  now 
Insists  as  grounds  of  Reversal.  Those  de- 
fenses relate:  (1)  To  the  construction  of  the 
oontract  secured  by  the  bond  sued  on;  (2) 
failure  of  plaintiff  to  notify  defendant  of 
acts  of  the  contractor  likely  to  result  in  loss ; 
(3)  effect  of  alleged  alterations  In  contract 
without  defendant's  consent;  (4)  to  various 
other  questions  raised  by  the  first,  fifth, 
twelfth,  thirteenth,  and  fifteenth  bills  of  ex- 
ceptions, and  the  plaintiff's  second  prayer. 

The  appellant's  main  contention  on  the  con- 
struction of  the  contract  Is  that  it  did  not 
require  the  concrete  company  to  erect  the 
celling  on  the  upper  story  of  the  building.  As 
against  this  view  the  appellee  insists  that  the 
expression  "roof  slabs"  found  in  the  con- 
tract was  Intended  to  include  the  ceiling  nn- 
der the  roof  and  fastened  to  it  He  further 
insists  that,  upon  a  fair  interpretation  of 
the  entire  contract,  and  the  architect's  draw- 
ings and  specifications  therein  referred  to,  it 
Is  plain  that  the  reinforced  concrete  work 
contracted  for  by  the  concrete  company  was 
intended  to  include  the  ceiling  in  question. 
The  first  article  of  the  contract  is  as  follows: 
"Article  1.  The  contractor  shall  and  will  pro- 
vide all  the  materials  and  perform  all  the 
work  for  the  reinforced  concrete  construction, 
1.  e.,  columns,  beams,  floor  and  roof  slabs, 
skylight  sides,  concrete  foundations,  concrete 
nnder  floors,  top  flnlsh,  asphalt  under  cells, 
cement  floor  flnlsh  at  stair  corridor,  safety 
treads  on  stairs,  all  In  the  new  female  dormi- 
tory of  the  Maryland  Penitentiary,  as  shown 
on  the  drawings  and  described  In  the  specifi- 
cations prepared  by  Charles  M.  Anderson,  ar-  • 
chitect,  which  drawings  and  specifications  are 
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Identified  by  the  signature  of  the  parties  here- 
to, and  become  hereby  a  part  of  this  con- 
tract" The  architect's  speclflcatlons  refer- 
red to  In  article  1  prorlde,  under  the  head 
of  "Reinforced  Concrete,"  that  "the  floors, 
beams,  and  columns  supporting  same,  ceil- 
ings, roofs  and  stairways  and  interior  parti- 
tions throughout,  as  shown  on  plans,  to  be  of 
reinforced  concrete."  They  also  require  that 
the  work  should  be  of  "monolithic  construc- 
tion." It  is  further  provided  in  the  contract 
that  the  worlc  Is  to  be  done  under  the  direc- 
tion of  said  architect,  and  that  his  decision 
as-to  the  meaning  of  the  drawings  and  speci- 
fications shall  be  final;  also  that  no  altera- 
tions shall  be  made  except  upon  his  written 
order,  the  amount  to  be  paid  by  the  owner, 
or  allowed  by  the  contractor,  by  virtue  of 
such  alteration  to  t>e  stated  in  such  order. 
There  is  also  a  provision  that,  if  the  contract- 
or should  not  at  any  time  furnish  a  suffi- 
ciency of  Bldlled  workmen  or  materials  of 
proper  quality,  or  should  fall  to  diligently 
prosecute  the  work,  or  to  perform  any  of  the 
stipulations  of  the  contract,  then,  upon  the 
certification  by  the  architect  of  such  neglect 
or  failure,  the  owner  may,  after  8  days'  writ- 
ten notice  to  the  contractor,  provide  any  such 
labor  or  materials,  and  deduct  the  cost  there- 
of from  any  money  then  due,  or  thereafter 
to  become  due,  and  may  also,  with  the  ap- 
proval of  the  architect,  terminate  the  employ- 
ment of  the  contractor,  and  take  possession 
of  the  premises  with  the  material,  tools,  and 
appliances  thereon,  and  finish  the  work  at 
-the  expense  of  the  contractor.  If,  In  such 
event,  the  expense  of  the  completion  as  au- 
dited and  certified  by  the  architect  shall  ex- 
ceed the  unpaid  balance  of  the  contract  price, 
the  contractor  shall  pay  the  difference  to  the 
owner,  and  such  certificate  of  the  architect 
shall  be  conclusive  upon  the  parties.  The 
bond  of  the  appellant,  on  which  the  suit  was 
brought,  is  conditioned  on  the  faithful  per- 
formance of  the  contract  It  also  provides 
that  the  surety  shall  be  notified  In  writing 
of  any  act  on  the  part  of  the  principal  or  Its 
agents  or  employ^  which  may  Involve  a  loss. 
Immediately  after  Its  occurrence,  and  must 
be  similarly  notified  of,  and  its  written  con- 
sent secured  to,  any  change  or  alteration 
made  In  the  original  plans  or  specifications 
by  the  obligee. 

The  contract  and  bond  having  been  execut- 
ed, the  concrete  company  began  the  execu- 
tion of  the  work  contracted  for,  and  had  com- 
pleted the  greater  portion  of  It  by  February 
4,  1907,  when  it  took  the  position.  In  a  letter 
to  the  appellee,  that  It  was  not  compelled  un- 
der Its  contract  to  construct  the  celling  over 
the  upper  floor  of  the  building.  The  appel- 
lee stoutly  Insisting  that  the  contract  did 
call  for  the  construction  of  that  ceiling,  the 
two  parties  expressed  a  willingness  to  have 
the  dispute  between  them  settled  by  arbitra- 
tion, but  as  only  one  of  them  selected  an  ar- 
bitrator, and  neither  of  tbem  took  further 
steps  In  that  direction,  no  settlement  by  that 
means  occurred.    On  March  28,  1907,  the  ap- 


pellee formally  notified  the  concrete  company 
to  proceed  with  the  work  under  the  contract, 
which  It  failed  to  do.  It  was  on  the  same 
day  put  Into  the  hands  of  Horace  S.  Whit- 
man as  receiver,  on  a  suit  of  one.  of  Its  cred- 
itors, by  a  decree  of  circuit  court  No.  2  of 
BaltUnore  city.  On  April  2,  1907,  the  ap- 
pellee notified  the  appellant  tliat  the  concrete 
company  was  not  proceeding  with  its  work, 
and  that  It  denied  Its  obligation  to  construct 
the  ceiling.  In  response  to  tills  notice  the 
receiver,  Mr.  Whitman,  who  was  also  coun- 
sel for  the  appellant,  offered  to  complete  the 
work  without  the  celling,  for  which  he  re- 
fused to  accept  any  responsibility.  The  ap- 
pellee thereupon,  having  first  notified  Mr. 
Whitman  of  his  purpose,  proceeded  to  have 
the  work  completed  himself  through  the  agen- 
cy of  other  subcontractors.  After  the  .work 
had  been  finished,  the  architect  certified  that 
the  cost  of  Its  completion  by  the  appellee  was 
$7,995.67,  which  exceeded  the  balance  of  the 
money  not  paid  to  the  concrete  company  un- 
der its  contract  by  $1,655.67,  for  which 
amount  the  judgment  was  obtained. 

Mention  will  be  made  hereafter  of  certain 
acts  of  the  concrete  company  likely  to  result 
In  loss,  of  which  the  appellant  Insists  that 
it  did  not  receive  prompt  notice,  and  also 
of  an  alleged  alteration  of  the  contract  with- 
out the  appellant's  consoit,  which  it  contends 
discharged  the  bond. 

We  will  now  consider  whether,  under  a 
proper  construction  of  the  contract,  the  con- 
crete company  was  bound  to  construct  the 
disputed  celling.  We  agree  with  the  appel- 
lant that  the  provision  In  the  contract  that 
the  architect's  decision  as  to  the  true  con- 
struction and  meaning  of  the  drawings  and 
specifications  shall  be  final  does  not  take 
from  the  court,  and  confer  upon  the  archi- 
tect, the  power  to  construe  the  contract  it- 
self. The  law  Is  clear  that  the  common  right 
of  resort  to  the  courts  for  the  determination 
of  the  rights  of  parties,  or  the  settlement  of 
disputes  between  them,  will  not  be  taken 
away  by  Ii.ference  or  Implication,  or  anything 
short  of  a  distinct  agreement  to  waive  it 
No  such  agreement  Is  found  In  the  contract 
before  us  which  in  terms  limits  the  archi- 
tect's anthorlty  to  determining  the  meaning 
and  construction  of  the  drawings  and  speclfl- 
catlons prepared  by  him,  but  does  not  sub- 
mit to  his  decision  the  contract  rights  of  the 
parties.  Smith  &  Sons  v.  Jewell,  104  Md. 
279,  65  Atl.  6  et  seq. ;  Isaacs  v.  Dawson,  70 
App.  Dlv.  232,  75  N.  T.  Supp.  837,  affirmed 
In  174  N.  Y.  537,  66  N.  B.  1110;  Baltimore  v. 
Schaub  Bros.,  96  Md.  554,  54  Atl.  106 ;  Lau- 
man  v.  Young,  31  Pa.  306;  Oubblns  t.  Iau- 
tenschlager  (C.  C.)  74  E'ed.  167. 

The  question  before  us  Is  not  one  of  the 
construction  of  the  drawings  and  specifica- 
tions under  which  the  contract  Is  to  be  per- 
formed, although  the  ascertainment  of  their 
true  meaning  may  afford  some  assistance  in 
its  solution.  It  is  a  question  of  the  construc- 
tion  of   the   contract   itself,    to   determine 
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whether,  under  Its  proTtalons,  the  concrete 
company  was  under  any  obligation  at  all  to 
construct  the  disputed  celling.  It  Is  familiar 
law  that  the  construction  of  written  docu- 
ments is  ordinarily  one  of  law  for  the  court; 
and,  if  their  terms  are  not  technical,  am- 
biguous, or  obscure,  parol  erldence  cannot  be 
resorted  to  to  aid  In  the  construction.  Rob- 
erts T.  Bonaparte.  73  Md.  199,  20  Atl.  918,  10 
L.  R.  A.  689:  WlUlams  t.  Woods,  16  Md. 
251;.  Cedl  Bank  v.  Farmers'  Bank,  22  Md. 
155;  Needy  v.  Mlddlekauff,  102  Md.  183,  62 
Atl.  159.  But  where  technical  terms  are 
used  In  a  written  contract,  parol  testimony 
may  be  Introduced  to  explain  their  meaning, 
which  will  then  become  a  question  for  the 
Jury,  to  whom  "the  court  will  give  condition- 
al instructions  as  to  the  effect  of  the  con- 
tract, accordlncc  as  they  may  find  tlie  mean- 
ing of  such  terms  to  be."  Roberts  v.  Bona- 
parte, supra :  Leftwieh  v.  Royal  Ins,  Co,  91 
Md.  612.  46  Atl.  1010 ;  Badart  v.  Foulon,  80 
Md.  680,  31  Atl.  613.  In  the  last-mentioned 
case  this  court  In  Its  opinion  quoted  with  ap- 
proval from  the  opinion  of  Baron  Parke  in 
Share  v.  Wilson.  9  Clark  &  FInnelly,  855,  the 
following  statement:  "In  the  first  place  there 
Is  no  doubt  that,  not  only  where  the  language 
of  the  Instrument  Is  such  as  the  court  does 
not  understand.  It  Is  competent  to  receive 
evidence  of  the  proper  meaning  of  that  lan- 
guage as  when  it  was  written  In  a  foreign 
tongue,  but  It  Is  also  competent  where  tech- 
nical words  or  peculiar  terms,  or  Indeed  any 
expressions,  are  used  which  at  tlie  time  the 
Instmment  was  written  had  acquired  an  ap- 
propriate meaning,  either  generally  or  by 
local  osage  or  amongst  particular  classes." 
It  is  equally  familiar  law,  recognized  by  the 
cases  already  dted,  that  In  the  construction 
of  contracts  courts  look  to  the  language  em- 
ployed, the  subject-matter,  and  the  surround- 
ing circumstances  of  the  parties  who  made 
them  BO  as  to  carry  out  tbelr  true  Intent 

Applying  these  principles  to  the  present 
case,  we  hare,  first.  In  point  of  time,  a  con- 
tract between  Mr.  Waters  and  the  state  for 
the  erection  of  a  penitentiary  dormitory  ac- 
cording to  the  drawings  and  specifications  of 
a  designated  architect  Those  specifications 
are  fonnd  to  contain  the  distinct  statement: 
"The  floors  and  beams  and  columns  support- 
ing the  same,  ceilings,  roofs  and  stairways, 
and  Interior  partitions  throughout  to  be  of 
reinforced  concrete."  We  next  have  the  sub- 
contract, now  under  consideration,  between 
Mr.  Waters  and  the  concrete  company,  by 
which  the  latter  undertakes  to  "provide  all  of 
the  materials  and  perform  all  of  the  work  for 
the  reinforced  concrete  construction"  In  the 
dormitory  as  shown  on  the  drawings  and  de- 
scribed on  the  specifications  already  mention- 
ed. The  items  constituting  the  concrete  con- 
struction contracted  for  are  not  enumerated 
in  precisely  the  same  language  In  the  sut»- 
contrnct  as  In  the  specifications.  In  the  enu- 
meration in  the  specifications  the  word  "ceil- 


ings" Is  used,  as  well  as  "floors"  and  "roofs," 
whUe  in  that  contained  In  the  contract  we 
find  no  mention  of  ceilings,  nor  any  separate 
mention  of  roofs,  but  two  expressions,  "floor 
slabs"  and  "roof  slabs"  appear  there  that  are 
not  found  In  the  enumeration  contained  in 
the  specifications.  If  from  that  state  of  facts 
It  Is  to  be  Inferred  that  the  concrete  company 
was  not  bound  to  construct  the  ceiling  on  the 
fourth  floor.  It  would  equally  follow  that  it 
was  not  bound  to  construct  ceilings  on  the 
first  second,  or  third  floors,  unless  some  of 
the  expressions,  descriptive  of  the  work  to 
be  done,  employed  In  the  contract  be  held  to 
include  the  ceilings  on  those  three  floors.  In 
view  of  the  violence  of  the  assumption  that 
the  contract  did  not  Intend  to  provide  for 
the  construction  of  any  ceilings  at  all,  and 
also  In  view  of  the  subject-matter  of  the  con- 
tract and  the  surrounding  circumstances,  we 
think  that  the  learned  judge  below  correctly 
permitted  the  appellee  to  Introduce  evidence 
to  show  that  in  concrete  construction  the  ex- 
pression "floor  slab"  and  "roof  slab"  are, 
respectively,  used  in  a  technical  or  peculiar 
sense  to  designate,  not  merely  the  floor  or 
roof,  but  also  the  ceiling  below  It,  as  the  roof 
or  floor  Is  constructed  at  the  same  time  as  the 
celling  under  It,  and  they  together  form  one 
Integral  portion  of  the  entire  building.  We 
are  convinced  that  those  expressions  were 
used  In  a  technical  or  peculiar  sense  In  the 
present  case  from  the  testimony  of  Mr.  Wa- 
ters, the  builder,  Mr.  Anderson,  the  architect, 
and  Mr.  Barre,  the  manager  of  the  Armored 
Concrete  Company,  all  of  whom,  from  the 
nature  of  their  occupations,  were  familiar 
with  architectural  drawings  and  spedflca- 
tions.  The  appellant  did  not  deny  that  the 
expression  "floor  slab"  in  the  contract  was  in- 
tended to  describe  the  concrete  structure 
which  formed  at  once  the  floor  to  one  story 
and  the  celling  to  the  story  below  It,  but  he 
contended  that  the  expression  "roof  slab" 
should  not  be  held  to  describe  both  the  roof 
and  the  ceiling  below  It,  because  the  two,  al- 
though rigidly  connected  with  each  other, 
were  In  fact  separated  by  an  air  space  of  sev- 
eral feet,  and  could  be  separately  construct- 
ed. That  contention  presented  a  question  of 
the  meaning  of  the  technical  expression  "roof 
slab"  as  used  In  the  contract  and  was  one 
for  the  jury,  or  for  the  court  sitting  as  a 
jury. 

The  court's  first  instruction  which  covered 
this  branch  of  the  case  was  as  follows: 
"The  court  finds  as  matter  of  law  that  the 
words  "roof  slabs'  •  •  •  as  shown  on  the 
drawings  and  described  In  the  specifications 
referred  to  compose  a  technical  term.-  The 
court  further  rules  as  a  matter  of  law  that 
If  it  sitting  as  a  jury  shall  find  from  the 
evidence  that  said  technical  term,  when  used 
in  a  contract  for  the  erection  of  a  building 
where  the  specifications  referred  to  require 
that  the  roof  and  celling  should  be  con- 
structed of  reinforced  concrete  by  'monolith- 


Digitized  by 


Google 


720 


73  ATLANTIC  RBPORTEB. 


(Hd. 


Ic  construction,'  the  celling  being  attached 
to  and  dependent  from  the  roof,  means  to 
persona  skilled  In  th^  trade  in  which  said 
technical  term  is  used  'the  roof  together 
with  the  celling  so  attached  and  dependent,' 
then  by  the  true  construction  of  the  con- 
tract offered  in  evidence  between  the  Clarion 
Concrete  Company  and  the  plaintiff,  the  said 
Clarion  Concrete  Company  was  bound  there- 
under to  erect  the  ceiling  so  attached  to, 
and  dependent  upon,  the  roof  as  called  for 
In  the  speclUcatlous  referred  to  In  said  con- 
tract." We  find  no  error  in  the  granting  of 
that  instruction.  The  contention  of  the  ap- 
pellant Is'that  the  contract  in  this  case  falls 
within  the  principle  that,  where  general 
words  are  followed  by  a  special  clause,  the 
latter  will  limit  and  restrain  their  operation, 
which  is  asserted  In  Needy  v.  Mlddlekauff. 
supra,  and  Mims  t.  Armstrong,  81  Md.  87. 
1  Am.  Rep.  22.  In  the  present  case  we  not 
only  have  general  words  of  description  of 
the  work  covered  by  the  contract,  followed 
by  a  brief  mention  of  Its  several  items,  but 
have  also  Incorporated  Into  the  contract,  by 
special  reference  thereto,  a  set  of  drawings 
and  specifications  which  more  fully  show 
the  purpose  and  particulars  of  the  work. 
The  Intention  of  the  parties  to  the  contract 
must  be  gathered  from  a  consideration  of 
the  contract  and  the  drawings  and  specl- 
flcatlons,  taken  together  in  the  light  of  the 
purpose  which  their  contents  show  they 
were  Intended  to  serve. 

What  we  have  said  in  reference  to  the 
court's  first  Instruction  also  disposes  of  ques- 
tions raised  by  the  'defendant's  first,  second, 
third,  fourth,  and  fifth  prayers,  and  its  sec- 
ond, third,  fourth,  eighth,  ninth,  tenth,  four- 
teenth and  sixteenth  to  twenty-second  excep- 
tions to  rulings  on  evidence. 

The  second  defense  relied  on  by  the  ap- 
pellant is  an  alleged  violation  of  one  of  the 
provisions  of  the  bond  sued  on,  consisting 
of  a  failure  of  the  appellee  to  give  It  notice 
of  acts  of  the  concrete  company  likely  to  re- 
sult in  loss  for  which  the  surety  would  be  re- 
sponsible. Matters  connected  with  this  de- 
fense are  presented  by  the  eleventh  bill  of 
exceptions,  and  the  defendant's  first,  eleventh, 
twelfth,  thirteenth,  fourteenth,  and  twen- 
tieth prayers,  as  well  as  by  the  court's  own 
Instructions  and  Its  modification  of  the 
eleventh  and  twentieth  prayers  and  the  over- 
ruling of  the  defendant's  special  exceptions. 

It  is  not  disputed  that  the  appellee  gave 
immediate  written  notice  to  the  appellant  of 
the  concrete  company's  refusal,  on  February 
4,  1907,  to  construct  the  disputed  celling, 
and  of  the  appointment  of  the  receiver  for 
that  company  on  March  28,  1807,  and  also 
of  the  attachment  laid  in  his  hands  to  affect 
any  money  payable  to  the  company,  under 
its  contract.  The  other  acts  of  the  compau/, 
.likely  to  Involve  loss,  of  which  the  appellant 
complains  that  It  did  not  receive  due  notice, 
consist  of  delays  In  the  progress  of  the  work, 
Improper  workmanship,  and  failure  to  com- 


ply with  specifications  and  the  cessation  of 
the  work  on  or  about  January  11,  1907.  Al- 
though a  surety  Is  not  liable  beyond  the 
strict  terms  of  its  contract,  that  contract, 
like  all  others,  must  receive  a  rational  con- 
struction which  will  accomplish  the  real 
purpose  which  its  authors  had  In  view  in 
making  it.  Its  "language  has  the  same  sig- 
nificance, and  its  meaning  must  be  ascer- 
tained by  the  same  rules  of  law,  when  it  is 
found  in  the  contract  of  a  surety  as  when  it 
appears  in  other  agreements."  Am.  Bonding 
Co.  V.  Pueblo  Investing  Co.,  150  Fed.  17,  80 
C.  C.  A.  97,  9  L.  R.  A.  (N.  S.)  557;  NaUcmal 
Surety  Co.  v.  U.  S.,  129  Fed.  70,  63  O.  C.  A. 
512;  U.  S.  Fidelity  CO.  v.  Woodson  Co.,  145 
Fed.  144,  76  O.  0.  A.  114. 

It  may. safely  be  said  to  be  a  matter  <rf 
common  knowledge,  certainly  one  which  a 
company  like  the  appellant,  which  makes  a 
business  of  guaranteeing  the  performance 
of  contracts  of  builders  and  others,  ou^t  to 
have  known,  that  ia  the  execution  of  every 
building  contract  of  any  magnitude  or  Im- 
portance some  delays,  cessations  of  work, 
and  slight  deviations  from  the  plans  ana 
specifications  are  bound  to  occur.  In  a  senile 
It  is  true  that  every  such  occurrence  may  re- 
sult In  loas  to  the  surety,  but  it  is  Irrational 
to  suppose  that  the  parties  to  the  contract  of 
suretyship  contemplated  a  destruction  of  the 
contract,  and  the  consequent  loss  of  the  pro- 
tection It  was  Intended  to  afford,  upon  the 
happening  of  any  such  occurrence  of  a  slight 
and  Immaterial  character.  Without  noticing 
in  detail  all  of  the  acts  disclosed  by  this 
record  which  might  have  resulted  in  loss  to 
the  surety,  but  did  not  do  so,  we  may  say 
that  in  our  view  they  are  not  such  as  to  call 
for  or  Justify  an  application  to  them  with 
strict  severity  of  the  provision  of  the  bond 
relating  to  notice  to  the  surety.  That  clause 
Is  in  effect  a  forfeiture  clause,  and  therefore 
belongs  to  a  class  of  provisions  of  which  the 
courts  are  not  disposed  to  make  a  rigid  ap- 
plication to  circumstances  not  of  the  es- 
sence of  the  transaction.  Mouahan  v.  Mut. 
Ins.  Co.,  108  Md.  158,  169,  63  AtL  211,  6  L. 
R.  A.  (N.  S.)  759,  and  cases  there  dted. 

The  contention  of  appellant's  counsel  that 
the  failure  to  promptly  notify  the  surety  of 
the  cessation  of  work  under  the  contract 
about  January  11, 1907,  deserves  especial  no- 
tice. Treating  that  as  having  been  a  final 
abandonment  of  the  work  by  the  company, 
he  insists  that  the  failure  to  promptly  notify 
the  surety  of  the  fact  prevented  it  from 
taking  possession  of  the  Work,  as  it  had  a 
right  to  do  under  the  terms  of  the  bond,  and 
receiving  all  subsequent  payments  under  the 
contract  including  the  sum  of  $2,00;},  after- 
wards paid  to  the  company  or  for  its  ac- 
count. That  contention  Involves  a  distinct 
issue  of  fact;  L  e.,  whether  the  plaintiff  had 
any  reason  to  l>elleve  that  the  work  was 
finally  abandoned  on  January  11th.  There 
is  evidence  In  the  record  tending  to  show 
that,  although  Mr.  Waters  on  or  about  that 
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date  stopped  the  empIoy6B  of  the  company 
from  doing  some  work  because  of  the  man- 
ner In  which  It  was  being  done,  he  allowed 
them  the  prlyilege  of  correcting  their  er- 
roneous method;  also  that  after  that  date 
the  couipletlon  of  the  concrete  work  was  de- 
layed because  the  other  portions  of  the  work 
on  the  building  were  not  sufBciently  ad- 
Tanced  to  permit  the  resumption  of  the  con- 
crete construction,  and  that  when  the  build- 
ing was  ready  for  the  concrete  construction 
of  the  roof,  Mr.  Waters  notified  the  company 
of  that  fact,  and  promptly  informed  the  ap- 
pellant that  he  had  done  so,  and  that  the 
receiver  of  the  company  replied  that  he  was 
prepared  to  complete  the  contract  by  con- 
structing the  roof,  but  refused  to  construct 
the  disputed  celling,  and  that  It  was  the 
controversy  over  the  obligation  to  construct 
the  ceiling,  and  the  state  of  the  other  work 
on  the  building,  rather  than  an  abandon- 
ment of  the  contract  by  the  company  which 
delayed  the  completion  of  the  work.  A  let- 
ter appears  in  the  record  written  by  the  con- 
crete company  to  Mr.  Waters  on  February 
4th,  informing  him  that  they  were  forced  to 
suspend  work  on  the  building  because  the 
stone  walls  had  not  reached  a  sufficient 
height  to  enable  them  to  proceed  with  the 
only  concrete  work  which  then  remained  to 
be  done. 

In  the  recent  case  of  United  Surety  Co. 
T.  Summers,  72  Atl.  775,  we  had  occasion 
to  pass  ui>on  a  state  of  facta  Involving  the 
same  principle  as  that  now  under  consid- 
eration. That  was  a  suit  on  a  bond  for 
the  faithful  performance  of  a  building  con- 
tract, and  the  bond  contained  the  Identi- 
cal provision  found  In  the  present  one,  re- 
quiring prompt  notice  to  be  given  to  the 
surety  of  any  act  on  the  part  of  the  princi- 
pal likely  to  result  In  loss  to  the  surety.  In 
that  case  the  builder  omitted  to  construct 
a  stairway,  called  for  by  the  contract,  be- 
tween two  floors  of  the  building,  although  he 
was  paid  for  It.  No  notice  was  given  to  the 
surety  of  the  omission  or  the  payment,  and 
It  relied  upon  the  failure  to  give  the  notice 
as  one  of  Its  defenses  to  a  suit  on  the  bond. 
We  there  held  that  the  surety  was  not  re- 
teased  by  the  failure  of  the  obligee  to  give 
It  the  notice  to  which  It  claimed  thiat  It  was 
entitled. 

The  third  defense  set  up  by  the  appellant 
Is  based  upon  an  alleged  alteration  of  the 
contract  without  Its  consent.  The  clause  In 
the  bond  on  that  subject  Is:  "The  said 
surety  must  be  notified  In  writing  and  Its 
written  consent  secured  to  any  change  or  al- 
teratlmis  made  In  the  original  plans  or  speci- 
fications made  by  the  obligee."  The  alleged 
alteration  relied  on  In  support  of  this  de- 
fense was  that,  during  the  progess  of  the 
reinforced  concrete  work,  a  screen  partition 
In  the  dining  room,  called  for  In  the  specifi- 
cations, was  omitted  under  a  verbal  agree- 
ment. In  consideration  of  which  the  concrete 
company  agreed  to  allow  Mr.  Waters  a  credit 
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of  $30  on  the  contract  price.  It  Is  dlfiElCult 
to  see  how  the  appellant  as  surety  was  In- 
jured by  that  transaction;  and.  In  view  of 
the  proixirtlon  which  the  sum  of  $30,  which  It 
Involved,  bears  to  whole  contract  price  of  $13,- 
506,  It  mi^bt  well  be  regarded  as  falling  with- 
in the  operation  of  the  principle,  recognized 
by  many  authorities,  that  slight  and  Imma- 
terial changes  In  a  contract  which  do  not 
change  its  legal  Import  will  not  release  a 
surety.  27  A.  &  B.  Encyc.  495,  496;  Ander- 
son V.  Bellenger,  87  Ala.  334,  6  South.  82, 
4  L.  R.  A.  680,  13  Am.  St  Rep.  46;  American 
Bonding  Ca  v.  Pueblo  Investing  Co.,  supra: 
2  Cyc.  217,  218;  beppert  v.  U.  S.  Fidelity 
Company  et  al.,  101  Md.  75,  60  Atl.  450.  The 
learned  Judge  below  In  rejecting  this  defense 
relied  especially  upon  the  fact  that  the  alleg- 
ed change  In  the  contract  never  was  made 
In-  a  valid  or  legally  etTectual  manner,  and 
consequently  there  was  no  alteration  In  the 
plans  or  specifications  within  the  meaning  of 
the  bond.  By  the  terms  of  the  contract  It- 
self no  such  alteration  could  be  made,  "ex- 
cept upon  the  written  order  of  the  architect," 
who  was  to  fix  the  sum  to  be  paid  to  or  al- 
lowed by  the  contractor  therefor,  subject  to 
the  right  of  the  parties  to  resort  to  arbitra- 
tion If  dissatisfied  with  bis  decision.  The 
alleged  alteration  was  not  so  made.  The  - 
appellant  in  seeking  to  escape  liability  by 
a  strict  adhesion  to  the  letter  of  Its  bond, 
could  not  complain  of  the  application  by  the 
court  of  a  similar  strictness  to  the  construc- 
tion of  the  clause  of  the  contract  prescrib- 
ing the  method  which  must  be  adopted  In 
order  to  make  a  valid  change  or  alteration 
In  its  terms.  We  find  no  error  In  the  action 
of  the  court  below  upon  the  portions  of  the 
record  applicable  to  that  defense,  which  are 
the  sixth  and  seventh  bills  of  exception,  and 
the  defendant's  first,  seventh,  eighth,  ninth, 
tenth,  fifteenth,  sixteenth,  seventeenth,  eight- 
eenth, and  nineteenth  prayers,  and  the 
court's  second  Instruction. 

The  appellant  also  relied  by  way  of  de- 
fense on  the  fact  that  the  drawings  and 
specifications  prepared  by  Mr.-  Anderson,  the 
architect,  and  referred  to  In  the  contract, 
were  not  signed  by  the  contracting  parties. 
We  are  unable  to  recognize  any  merit  In 
that  defense.  The  contract  Itself  was  sign- 
ed by  the  parties,  and  there  is  no  question 
as  to  the  Identity  of  the  drawings  and  sped,- 
ficatlons  to  which  It  refers.  They  were  rec- 
ognized and  adopted  by  all  parties  to  the 
transaction  as  controlling  the  performance 
of  the  work  contracted  for,  and  their  conduct 
In  that  respect  amounted  to  a  waiver  of  the 
formality  of  signing.  Furthermore,  the 
drawings  and  specifications  were  relied  on, 
as  forming  part  of  the  contract,  by  the  ap- 
pellant In  Its  main  defense  to  the  present 
action,  which  was  that  they  did  not  require 
the  concrete  company  to  construct  the  celling 
to  the  upper  story  to  the  dormitory.  Under 
these  circumstances  It  cannot  now  l>e  heard 
to  call  In  question  their  Identity,  or  corn- 
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plain  of  their  admission  In  evidence.  The 
features  of  this  case  to  which  we  have  ad- 
verted call  with  especial  force  for  the  appli- 
cation to  It  of  the  familiar  doctrine  that  a 
surety  is  estopped  to  deny  the  facts  recited 
in  his  obligation  which  is  well  supported  by 
the  decisions  in  this  state  and  elsewber&  27 
A.  &  E.  Encyc.  447,  466,  467;  16  Cya  702; 
State  V.  Horner,  34  Md.  573;  Hamilton  v. 
State,  32  Md.  352;  BiUlngsley  v.  State,  14 
Md.  369. 

Without  referring  In  detaU  to  the  other 
questions  relied  on  by  the  appellant  as 
grounds  for  reversal,  all  of  which  are  more 
or  less  technical  in  their  nature,  we  deem  It 
sufficient  to  say  that  the  record  discloses 
no  reversible  error  In  the  disposition  of  those 
questions  made  by  the  learned  judge  before 
whom  the  case  was  tried  below. 

In  dealing  with  the  construction  of  the 
bond  in  this  case,  and  of  the  contract,  the 
faithful  performance  of  which  It  was  In- 
tended to  secure,  we  have  kept  in  view  the 
attitude  assumed  by  us  in  several  recent 
cases  of  a  similar  character,  especially  the 
case  of  State,  Use  of  Smith,  v.  Turner,  101 
Md.  584,  61  Atl.  334,  where  we  said:  "WbUe 
the  liability  of  the  surety  is  not  to  be  en- 
larged by  mere  Implication,  yet  In  the  etfort 
to  ascertain  what  these  duties  are,  a  rea- 
sonable construction  is  to  be  given  to  the 
language  of  the  statutes  dealing  with  these 
duties,  and  the  construction  Is  not  to  be 
strained  In  order  to  effect  a  release  of  a  sure- 
ty, whose  obligation  is  deliberately  entered 
Into,  as  a  commercial  transaction,  and  with 
the  exclusive  view  to  the  pecuniary  profit 
resulting  from  it." 

As  a  result  of  the  conclusions  wbldi  we 
have  reached  from  a  careful  examination  of 
the  Issues  presented  by  the  record,  we  will 
affirm  the  Judgment  appealed  from. 

Judgment  affirmed,  with  costs. 


(ui  Md.  m.) 

THILt/MAN  V.  MAYOR,  ETC.,  OF  CITT  OF 
BALTIMORE  et  al. 

(Court  of  Appeals  of  Maryland.    June  30, 1909.) 

1.  Appeal  and  Ebbos  (J  837*)— Revibw— In- 
structions. 

The  correctness  of  prayers  for  instructions 
which  do  not  refer  to  the  pleading  must  be  de- 
termined entirely  by  a  consideration  of  the  evi- 
dence. 

[E:d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3264 ;   Dec.  Dig.  §  837.*] 

2.  Municipal  Cohpobations  (|  751*)— Grad- 
ing Alley— Independent  Contbactob. 

Even  if  a  city  could  escape  liability  for 
damage  to  pro];>erty,  due  to  the  negliKent  man- 
ner in  which  an  alley  was  filled  and  repaved 
while  the  work  was  still  in  the  bands  of  the 
contractor,  it  cannot  do  so  for  damage  sustained 
after  It  has  taken  control  of  the  alley. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1579;  Dec.  Dig.  } 
751.*] 


S.  Municipal  Cobfobations  (|  751*)— Obad- 
INO  Alley— Independent  Contbactob. 
A  city  Is  liable  for  damage  to  property  dne 
.to  the  negligent  manner  in  which  an  alley  was 
filled  and  repaved,  though  it  employed  an  inde- 
pendent contractor  to  do  the  work,  where  it  re- 
tained control  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1580-1582;  Dec. 
Dig.  §  731.»] 

4.  Appeal  and  Kbbob  (|  927*)— Review— Di- 
bected  Vebuict— Evidence  Taken  as  Cob- 
bect. 

The  Supreme  Court  In  considering  a  prayer 
for  a  directed  verdict,  must  take  the  evidence  of 
the  adverse  party  as  correct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2912,  2917,  3748,  4024; 
Dec  Dig.  {  027.*1 

5.  Municipal  Cobpobations  (I  733*)  — 
Stbeets— Liability  fob  Damages. 

Though  the  powers  granted  a  municipality 
to  open,  grade,  and  pave  streets,  and  to  con- 
struct such  gutters  and  sewers  as  in  its  judg- 
ment the  public  convenience  may  require,  are 
discretionary,  any  particular  plan  that  may  be 
adopted  must  be  reasonable,  and  the  manner  of 
its  execution  is,  with  respect  to  the  right  of  the 
citizen,  a  mere  ministerial  duty,  and  for  any 
negligence  in  the  execution  of  the  work  the  mu- 
nicipality will  be  held  responsible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  1547;  Dec.  Dig.  f 
733.*] 

6.  Municipal  Cobpobationb  d  821*)— Gbad- 
INO  Alley— Action  fob  Damages— Sum- 
ciENCY  OF  Evidence. 

Evidence,  in  an  action  for  damage  to  prop- 
erty due  to  the  negligent  manner  in  which  an  al- 
ley was  fiHed  and  repaved,  held  sufficient  to  re- 
quire a  submission  of  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8f  1745-1757;  Dec. 
Dig.  §  821.*] 

7.  Judgment  (t  240*)— Jonra  ob  Sbtkbai. 
Judgment. 

In  an  action  against  a  city  and  a  contractor 
for  damage  to  property,  due  to  the  negligent 
manner  in  whicu  an  alley  was  filled  and  re- 
paved, only  such  damages  as  they  are  jointly 
liable  for  can  be  recovered. 

[E2d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  423;   Dec  Dig.  {240.*] 

Appeal  from  Court  of  Common  Pleas  of 
Baltimore  City ;  Thos.  Ireland  Elliott,  Judge. 

Action  by  Bernard  Thillman  against  the 
Mayor  and  City  Council  of  Baltimore  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  THOMAS,  and  HENRY,  J  J. 

J.  Marsh  Matthews  and  Hyland  P.  Stew- 
art, for  appellant  W.  H.  De  Wright  and 
Howard  Bryant,  for  appellees. 

BOYD,  O.  J.  The  appellant  sued  the  ap- 
pellees and  Isaac  S.  Filbert  for  Injuries 
alleged  to  have  been  sustained  to  his  prop- 
erties on  the  southwest  corner  of  Broadway 
and  Hoffman  streets  in  the  city  of  Baltimore, 
numbered  1328-1336  North  Broadway.  The 
case  has  some  peculiar  features.  Althongh 
the  Filbert  Paving  &  Construction  Company 
was  made  a  party  by  amendment,  the  dec- 
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laratlon  alleges  that  the  mayor  and  city 
council  of  Baltimore,  being  the  owner  of  the 
beds  and  alleys  in  the  dty  and  particularly  of 
the  beds  of  Broadway  and  Hoffman  streets 
and  the  "10-foot"  alley  in  the  rear  of  the 
plaintifTs  premises,  undertook,  with  the  as- 
sistance of  the  defendant,  Isaac  S.  Filbert, 
"to  change  the  grade  of  Hoffman  street  at 
said  point,  and  to  repave  the  street ;  the  said 
work  being  done  In  such  a  careless  and  negli- 
gent manner  as  to  seriously  damage  the  said 
properties  of  the  plaintiff,  and  the  water 
tlrhlch  bad  hitherto  for  years  been  accustomed 
to  pass  out  of  said  alley  In  the  rear  of  said 
properties,  and  out  Hoffman  street,  was  di- 
verted from  Its  usual  course,  and  damme<^  up 
In  such  a  careless  and  negligent  manner  by 
said  defendants  as  to  cause  the  same  to  over- 
flow and  flood  the  properties  above  mention- 
ed of  the  plaintiff,  whereby  the  same  were 
greatly  damaged,"  etc.  It  will  be  observed 
that  the  Filbert  Paving  &  Construction  Com- 
pany is  not  alleged  to  have  been  connected 
with  the  work,  and  during  the  trial  the  case 
against  Isaac  S.  Filbert  was  dismissed.  There 
Is  no  reference  to  the  company  in  the  narr. 
excepting  in  the  beginning,  where  It  is  men- 
tioned as  one  of  the  defendants.  Then  in  the 
evidence,  as  will  be  seen  later,  the  cause  of 
the  injury  was  claimed  to  be  the  alleged  Di- 
ligent filling  and  repaving  of  the  alley  near 
Hoffman  street  At  the  conclusion  of  the 
plaintiff's  testimony  the  mayor  and  city  coun- 
cQ  of  Baltimore  and  the  Filbert  Paving  & 
Construction  Company  each  offered  a  prayer 
that  there  was  no  evidence  legally  sufficient 
to  entitle  the  plaintiff-  to  recover  against 
it  and  the  verdict  must  therefore  be  for  it 
Both  of  the  prayers  were  granted,  a  verdict 
was  rendered  for  the  defendants,  and  from 
the  Judgment  entered  on  that  verdict  this 
appeal  was  taken.  The  prayers  do  not  re- 
fer to  the  pleadings,  and  hence  their  correct- 
ness must  be  determined  entirely  by  a  con- 
sideration of  the  evidence.  2  Poe,  S  302 ;  Con. 
By.  Co.  V.  Pierce,  89  Md.  496,  43  Atl.  940; 
West  Va.  Cent  By.  Co.  v.  Fuller,  96  Md.  652, 
64  AU.  669,  61  L.  R.  A.  674,  and  many  other 
cases.  So,  although  nothing  was  alleged 
against  the  Filbert  Company,  and  the  evi- 
dence does  not  sustain  the  allegations  in  the 
narr.  against  the  city,  we  are  not  permit- 
ted to  consider  the  pleadings  in  passing  on 
the  prayers,  but  must  assume  that  they  were 
granted  with  reference  to  the  evidence  alone. 
It  Is  not  denied  that  there  was  evidence 
of  injury  to  the  plaintltTs  property,  and  hence 
we  need  only  determine  whether  there  was 
legally  sufficient  evidence  that  such  Injury 
was  caused  by  the  defendants,  or  either  of 
them,  in  a  way  which  made  them  liable.  It 
is  contended  on  the  part  of  the  city  ttiat  It  is 
relieved  from  liability  because  the  work  was 
done  by  an  Independent  contractor.  The 
general  principles  applicable  where  work  is 
to  tie  d<»ie  by  a  contractor,  upon  his  own 
responsibility,  who  is  not  subject  to  the  con- 
trol of  the  employer  as  to  the  manner  in 


which  It  is  to  be  performed,  have  been  well 
established  in  this  state  since  they  were  so 
clearly  announced  by  Judge  Alvey  in  De  Ford 
V.  State,  30  Md.  179.  In  that  case  the  court 
quoted  at  length  from  the  opinions  of  Pol- 
lock, C.  B.,  and  Baron  Wilde  in  Hole  v. 
S.  &  S.  Ry.  Oo.,  6  Hurls  &  Norm.  488.  The 
former  said :  "I  suggested,  In  the  course  of 
the  argument,  that  where  a  man  employs  a 
contractor  to  build  a  house,  who  builds  it  so 
as  to  darken  another  person's  window,  the 
remedy  is  not  against  the  builder,  but  the 
owner  of  the  house.  It  may  be  that  the  same 
principle  applies  to  cases  where  a  man  Is 
employed  by  another  to  do  an  act  which 
it  is  the  duty  of  the  latter  to  do.  In  such 
cases  it  is  the  duty  of  the  owner  of  the  soil 
to  Inquire  what  is  in  the  course  of  being  done 
— to  know  w*"it  is  the  plan — ^to  see  that  ma- 
terials are  good,  and  to  take  care  that  no 
mischief  tLsi^es."  Huron  Wilde  thus  stated 
the  principle:  "The  distinction  appears  to 
me  to  be  that  when  work  is  being  done  under 
a  contract,  if  an  accident  happens,  and  an 
Injury  is  caused  by  negligence  in  a  matter 
entirely  collateral  to  the  contract,  the  lia- 
bility turns  on  the  question  whether  the  re- 
lation of  master  and  servant  exists.  But 
when  the  thing  contracted  to  be  done  causes 
the  mischief,  and  the  Injury  can  only  be  said 
to  arise  from  the  authority  of  the  employer, 
because  the  thing  contracted  to  be  done  is 
imperfectly  performed,  there  the  employer 
must  be  taken  to  have -authorized  the  act 
and  is  responsible  for  it"  That  dlatlnction 
has  been  consistently  recognized  in  our  de: 
dsions  since  De  Ford's  Case  was  determined, 
and  may  be  Illustrated  by  citing  some  of 
them. 

In  Moores'  Case,  80  Md.  848,  80  Au.  643,  46 
Am.  St.  Rep.  846,  the  company  was  relieved 
because  the  negligence  which  caused  the  ac- 
cident was  wholly  collateral  to  the  contract 
An  employe  of  the  contractor  was  guilty  of 
negligence  in  not  stopping  an  engine,  and  in 
blowing  the  whistle  as  Mrs.  Moores  was  driv- 
ing along  the  turnpike.  The  engine  was  be- 
ing used  by  the  contractor  for  hauling  ballast 
to  be  placed  on  the  tracks  of  the  railway 
company.  But  in  that  case  it  was  said: 
"Even  If  the  relation  of  prtnclpai  and  agent 
or  master  and  servant  do  not,  strictly  speak- 
ing, exist  yet  the  person  for  whom  the  work 
Is  done  may  still  be  liable  if  the  injury  is 
such  as  might  have  been  anticipated  by  tilm 
as  a  probable  consequence  of  the  work  let  out 
to  the  contractor,  or  If  it  be  of  such  charac- 
ter as  must  result  in  creating  a  nuisance,  or 
If  he  owes  a  duty  to  third  persons  or  the 
public  in  the  execution  of  the  work."  So  in 
Synons  v.  Road  Directors,  105  Md.  264,  65 
Atl.  1067,  the  Injury  was  for  blasting,  done 
some  distance  from  the  public  road  by  the 
servants  of  an  Independent  contractor,  with 
which  the  agents  of  the  defendants  were  In 
no  wise  connected. 

In  O'Donnell's  Case,  63  Md.  110,  36  Am. 
Rep.  395,  the  city  was  held  liable  for  an  accl- 
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dent  cajmtA  bj  th«  plaintiff  driving  at  night 
Into  a  rope,  which  the  agent  of  the  contractor 
bad  stretched  across  a  street,  but  upon  which 
there  was  at  the  time  no  lighted  lantern. 
The  role  contended  for  by  Mr.  Cowen,  coun- 
sel for  plaintiff,  was  approved  as  follows: 
"Where  the  person  for  whom  the  work  to  be 
done  Is  under  a  pre-existing  obligation  to 
have  the  work  done  In  a  particular  way,  or 
to  have  certain  precautions  against  accident 
observed,  he  cannot  be  discharged  by  creating 
the  relation  between  himself  and  another  of 
employer  and  contractor."  And  In  Mooree' 
Case,  supra,  it  will  be  seen  from  the  above 
quotation  that  the  contractor  Is  not  relieved 
"If  be  owes  a  duty  to  third  persons  or  the 
public  In  the  execution  of  the  work."  In 
Bonaparte  v.  Wiseman,  89  Md.  12,  42  Atl. 
018,  44  L.  R.  A.  482,  one  who  contracted  with 
an  Independent  contractor  to  make  an  exca- 
vation on  his  own  lot  was  held  liable  for  in- 
Jnry  thereby  caused  to  the  house  of  an  ad- 
joining owner  when  such  Injury  might  rea- 
sonably have  been  anticipated  as  the  proba- 
ble consequence  of  the  excavation,  and  no 
notice  had  been  given  to  the  adjoining  lot 
owner.  In  P.  B.  &  W.  R.  Co.  r.  Mitchell,  107 
Md.  600,  69  Atl.  422,  17  L.  R.  A.  (N.  S.)  974, 
it  was  held  that:  "When  work  Is  being  done 
by  an  Independent  contractor,  the  employer  Is 
not  liable  for  an  injnry  caused  by  the  con- 
tractor's negligence  In  a  collateral  matter, 
but  he  Is  liable  U  the  Injury  Is  caused  by  the 
thing  contracted  to  be  done,  or  If  It  be  such' 
as  might  have  been  anticipated  as  a  probable 
consequence  of  the  work  let  out  to  the  con- 
tractor, and  no  precaution  is  taken  to  prevent 
the  injury.  The  duty  to  reffaln  from  Inter- 
fering with  the  right  of  the  public  to  the  safe 
and  unimpeded  use  of  highways  Is  one  of 
which  an  employer  cannot  divest  himself  by 
committing  the  work  to  a  contractor." 

In  Bernhelmer  Bros.  ▼.  Bager,  108  Md.  561,' 
70  Atl.  91,  we  quoted  with  approval  from  18 
Am.  &  Eng.  Ency.  of  L,  197,  that:  "A  person 
or  corporation  on  whom  positive  duties  are 
imposed  by  law  cannot  avoid  liability  for  in- 
juries resulting  from  failure  to  perform  such 
duties,  by  employing  a  contractor  for  the  pur- 
pose ;  nor  in  such  a  case  Is  the  fact  that  the 
injuries  resulted  from  the  contractor's  negli- 
gence a  defense."  That  article  goes  on  to 
say:  '^he  most  Important  application  of  this 
principle-  that  one  who  is  under  a  positive 
duty  cannot  relieve  himself  {herefrom  by 
delegating  It  to  an  Independent  contractor 
occurs  In  the  case  of  a  municipal  corporation, 
which,  by  the  decided  weight  of  authority, 
Is  liable  for  injuries  caused  by  defects  In  its 
streets  or  highways,  though  these  are  the  di- 
rect result  of  the  negligence  of  a  contractor 
employed  by  It,  since  It  is  under  the  positive 
duty  of  keeping  Its  streets  In  a  safe  condi- 
tion ;  and  the  municipality  cannot  protect  It- 
self in  this  regard  by  stipulations  requiring 
the  contractor  to  take  proper  precautions. 
But  a  city  la  not  liable  for  injuries  caused  by 


conditions  resulting  from  the  negligence  of  a 
contractor  If  these  conditions  did  not  involva 
any  neglect  of  municipal  duty." 

It  cannot  be  denied  that  It  was  the  duty  of 
the  city  to  have  this  work  so  done  that  it 
would  not  cause  unnecessary  injury  to  the 
public,  or  to  the  owners  of  adjoining  proper- 
ties, and  it  could  not  relieve  itself  of  all  lia- 
bility by  having  the  work  done  by  an  In- 
dependent contractor.  There  was  evidence 
tending  to  show  that  the  cause  of  the  trouble 
was  that  at  the  end  of  the  alley,  next  to 
Hoffman  street,  there  was  a  pond  of  water, 
resulting  from  it  being  dammed  up  after  the 
street  was  finished,  and  a  drain  which  had 
conducted  the  water  from  the  alley  to  a  sewer 
on  Broadway  had  been  taken  up;  that  dirt 
was  then  hauled  to  the  alley,  and  "dumped 
into  this  slushy  part  until  It  was  fllled  up." 
The  plaintiff  told  the  superintendent  "That 
isn't  going  to  be  a  job,"  but  the;^  paved  the 
alley,  which  was  then  slushy  ground,  ac- 
cording to  the  plaintiff's  testimony.  There 
was  a  fill  on  the  east  side  of  the  alley  of  3 
feet,  and  one  on  the  west  side  of  3  feet  7 
Inches — making  a  slope  of  seven  Inches  to- 
wards Broadway.  In  paving,  by  reason  of 
the  slope,  they  deflected  the  gutter  stones 
from  the  center  of  the  alley  to  the  curbstone 
at  the  comer  of  the  building  line  of  Hoffman 
street  and  the  northeastern  end  of  iiie  alley. 
The  theory  of  the  plaintiff  was  that,  by  rea- 
son of  paving  the  alley  in  the  condition  it 
was  in,  owing  to  the  dirt  being  dumped  in  the 
water  and  causing  slush,  the  stones  sank  and 
let  the  water  from  the  alley  go  down  under 
the  stones  and  ran  under  the  sidewalk  on 
Hoffman  street  to  Broadway,  and  then,  by 
reason  of  the  solid  foundation  under  the 
pavements  on  Hoffman  street  and  on  Broad- 
way, the  water  was  backed  up  until,  the 
foundation  of  his  house  being  weaker,  it 
found  Its  way  into  his  cellar.  There  Is  ana- 
pie  evidence  to  sustain  that  theory,  and  It 
also  shows  that  there  was  a  crevice  between 
the  gutter  stones  about  half  an  Inch  wide 
and  8  to  12  Inches  long,  through  which  some 
of  the  water  passing  down  the  alley  went, 
and  eventually  got  Into  the  plaintUTs  cellar. 

The  plaintiff's  testimony  also  tended  to 
show  that  the  conditions  complained  of  ex- 
isted from  time  to  time  from  October  10, 
1903,  until  some  time  In  1905,  when  be  finally 
ascertained  what  the  cause  was,  and  correct- 
ed the  trouble.  He  testified  that  the  floodinga 
of  his  cellar  occurred  on  over  20  different  oc- 
casions he  had  made  note  of — ^including  from 
October  10,  1903,  to  February  18,  1906;  that 
before  the  improvements  were  made  he  had 
never  had  any  trouble  with  water  in  hla  cel- 
lar, and  that  since  he  had  some  concreting 
done  in  the  alley.  In  October,  1905,  no  wa- 
ter had  gone  in,  "and  it  Is  as  dry  as  a  bone, 
as  it  used  to  be  before."  He  complained  to 
the  dty  authorities  at  least  as  soon  as  the 
early  part  of  1904,  and  about  the  23d  of  Feb- 
roary  of  that  year  the  city  sent  a  man  to  Ox 
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the  alley.  He  caolked  the  gutter  stones, 
wbicb  stopped  the  water  for  a  Uttle  while, 
bnt  It  did  not  last.  As  early  as  March  8, 
1904,  there  was  some  correspondence  between 
the  plaintiff  and  the  city  engineer. 

We  have  thus  referred  at  some  leng^th  to 
the  evidence  In  reference  to  the  conditions 
ezlstlng,  to  show  that  for  a  long  time  after 
the  work  was  done  by  the  contractor  the 
plaintiff  suffered  injury  by  reason  of  Its 
faulty  construction.  Even  If  the  city  conld 
bare  escaped  liability  from  Injuries  sustain- 
ed by  the  plaintiff  while  the  work  was  still 
in  the  hands  of  the  contractor.  It  could  not 
hare  done  so  for  thoee  sustained  after  It 
had  taken  control  of  the  street  and  alley. 
Slpe  V.  P.  B.  R.  Co.  (Pa.)  71  AtL  847,  2G 
Cyc.  1566,  where  many  cases  are  cited.  But 
the  evidence  also  shows  that  the  assistant 
city  engineer  "saw  the  work  being  done  ev- 
ery day  wbll»  it  was  in  progress,  and  most- 
ly under  bis  Inspection."  The  contract  pro- 
vided that:  "All  material  furnished  and 
work  done,  not  In  accordance  with  these 
spedflcatlons,  shall  be  removed  within  twen- 
ty-four (24)  hours  after  written  notice  from 
the  city  engineer,  by  and  at  the  expense  of 
the  contractor;  or  In  case  of  failure  to  do 
so.  It  shall  be  removed  by  the  city  and  the 
cost  charged  to  the  contractor  and  deducted 
from  the  amount  due  blm."  There  is  a  pro- 
vision that:  "All  soft  and  spongy  material 
below  the  subgrade  shall  be  removed  and 
filled  with  clean,  sharp  sand  or  gravel,  or 
other  material  satisfactory  to  the  city  engi- 
neer, and  thoroughly  rammed  and  rolled" — 
and  another  that:  "Wherever  the  dty  engi- 
neer Is  mentioned  In  these  specifications,  it  Is 
understood  to  be  the  city  engineer  in  per- 
son, assistant  city  engineer,  or  the  assistant 
«tgineer  In  charge  of  the  work."  There 
are  a  number  of  other  provisions  giving  the 
city  engineer  more  or  less  control  over  the 
work.  Under  such  circumstances  we  can 
have  no  dodbt  of  the  liability  of  the  dty 
for  defects  in  the  work,  causing  Injury  to 
the  plaintiff.  It  to  not  only  its  duty  to  have 
such  work  done,  bnt  to  have  It  properly 
done,  so  that  others  will  not  suffer  from  It 
being  Improperly  performed.  Our  own  cases 
recognize  the  rule  that  an  employer  Is  not 
rdleved  by  having  a  contractor,  when  he 
retains  control  of  the  work  himself.  In 
Bonaparte  v.  Wiseman,  supra,  "a  party  who 
employs  an  independent  contractor  to  do 
certain  work,  wtthont  reserving  any  control 
over  it,  is  not  liable,"  etc.  In  the  Symons  Case 
the  fact  was  noted  that  the  road  engineer  of 
Allegany  county  had  no  control  over  the 
work.  See,  also.  Stork  v.  Philadelphia,  190 
Fa.  462,  49  AtL  236,  1,6  Am.  &  Bng.  Ency. 
of  Law,  187;  26  Cyc.  156C.  In  this  contract 
there  was  more  than  a  mere  reservation  by 
the  dty  to  supervise  the  work,  for  the  pur- 
pose of  determining  whether  it  was  being 
done  in  conformity  to  the  contract  It  rath- 
er Indicates  that  the  city  officers  realized 
that  they  owed  a  duty  to  the  public,  and  to 


those  who  might  be  specially  Interested,  to 
see  that  the  work  was  properly  dune.  We 
are,  then,  of  the  opinion  that  the  city  could 
not  be  relieved  from  this  action  by  reason 
of  the  contract  made  with  the  Filbert  Pav- 
ing &  Construction  Company. 

The  remaining  question  to  be  determined 
is  whether  there  was  any  legally  sufficient 
evidence  to  entitle  the  plaintiff  to  recover. 
The  assistant  city  engineer  testified  that  the 
paving,  grading,  and  curbing  of  Hoffman 
street,  from  the  west  side  of  Broadwuy  to 
the  east  side  of  Bond  street,  was  done  by 
the  city  of  Baltimore,  "by  and  through  the 
Filbert  Paving  &  Construction  Company," 
and  the  evidence  tended  to  show  that  what 
was  done  In  the  alley  was  done  by  that  com- 
pany in  connection  with  the  work  on  Hoff- 
man street  It  was  suggested  at  the  argu- 
ment that  this  was  a  private  alley,  but, 
however  that  may  be,  the  work  was  under- 
taken by  tlie  city  In  connection  with  the 
grading  and  paving  of  Hoffman  street  and 
there  was  unquestionably  some  evidence 
tending  to  show  that  the  work  was  defec- 
tively done,  and  that  by  reason  of  tbe  negli- 
gent construction  the  plaintiff  suffered  loss. 
The  testimony  does  not  show  that  it  was 
merely  an  incidental  or  consequential  Injury 
such  as  may  result  from  the  change  of  a 
grade  of  a  street,  done  under  tegislutlve  au- 
thority, and  for  which  the  municipality  is 
not  liable.  "In  such  cases,  if  the  work  be 
done  with  care  so  as  to  avoid  unnecessary 
Injury  to  adjacent  property,  and  there  be  no 
invasion  of  sudi  property,  Its  owners  must 
suffer  the  Injury  resulting  from-  the  work 
thus  done  to  promote  the  public  welfare." 
Guest  V.  Church  Hill,  90  Md.  68&  45  Atl.  882. 
Bnt  In  this  case  there  was  evidence  that  the 
work  was  not  done  with  care,  and  that  the 
Injury  to  the  plaintiff's  property  was  the  di- 
rect result  of  such  want  of  care.  If  the 
work  had  been  properly  done,  tbe  change  in 
the  grade  and  paving  of  Hofrman  street 
wonld  not  have  caused  the  Injury  complain- 
ed of,  for  tbe  alley  was  filled  sufficiently 
high  where  It  Joined  Hoffman  street  to  let 
tbe  water  run  from  it  The  gutter  stones 
were  deflected  to  the  northeast  because  the 
grade  of  Hoffman  street  was  lower  on  that 
side,  but  there  was  sufficient  fall  to  let  the 
surface  water  empty  into  Hoffman  street 
The  difficulty  was  that  by  reason  of  the 
faulty  construction  in  filling  and  paring  the 
alley  tbe  water  did  not  run  off,  but  got  under 
the  pavement  and  finally  Into  tbe  plaintiff's 
cellar.  Of  course  we  are  assuming  the  tes- 
timony offered  by  tbe  plaintiff  to  be  correct 
as  we  must  In  considering  these  prayers,  and 
with  that  assumption  there  was  undoubtedly 
evidence  of  negligence.  The  city  authorities 
apparently  discovered  where  the  water  came 
from,  and  corrected  the  defect  temporarily, 
but  It  was  only  temporary. 

It  Is  well  settled  that,  although  the  pow- 
ers granted  a  municipality  '■;•  Its  charter  to 
open,  grade,  and  pave  streets,  and  to  eon* 
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struct  such  gutters  and  sewers  as  In  its  judg- 
ment the  public  convenience  may  require, 
are  discretionary,  "any  particular  plan  that 
may  be  adopted  must  be  a  reasonable  one, 
and  the  manner  of  Its  execution  thence  be- 
comes, with  respect  to  the  right  of  the  citi- 
zen, a  mere  ministerial  duty;  and  for  any 
negligence  or  unskillfulness  in  the  execution 
or  construction  of  the  work,  whereby  injury 
Is  inflicted  upon  private  right,  the  municipal- 
ity will  be  held  resiMnsible."  Hitcbins  v. 
Frostburg,  68  Md.  100,  11  Atl.  826,  6  Am.  St. 
Hep.  422. 

So,  without  deeming  it  necessary  to  dis- 
cuss other  grounds  of  recovery,  as  claimed 
by  the  appellant,  we  are  of  the  opinion  that 
there  was  sufficient  evidence  in  the  case  to 
require  the  court  to  submit  It  to  the  Jury. 
Of  course  a  further  question  may  arise  as 
to  what  damages,  if  any,  can  be  recovered 
against  the  defendants  Jointly,  as  only  such 
as  they  are  Jointly  liable  for  can  be  recover- 
ed In  an  action  against  the  two  defendants. 
1  Poe,  {  482.  But  we  are  of  the  opinion 
the  prayers  ought  not  to  have  been  granted, 
and  hence  the  Judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  award- 
ed; the  appellees  to  pay  the  costs  above  and 
below. 


(lu  Md.  m) 
PBTERS  et  al.  ▼,  TILGHMAN  &  PUBNELL 

et  al. 
(Court  of  Appeals  of  Maryland.    Jane  1,  1909.) 

1.  Appeai,  and  Erbob  (§   1057*)— -HABiaJsa 
Error— Exclusion  of  Evidence. 

There  was  no  reversible  error  in  sustaining 
an  objection  to  a  4°e8tion,  where  from  the  oth- 
er evidence  the  jury  was  in  full  possession  of 
all  the  information  which  could  have  been  given 
it  had  witness  been  permitted  to  answer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4194;  Dec.  Dig.  i  1057. •] 

2.  Evidence  (§  274»)— Declarations  of  Per- 
son Interested  in  Boundart. 

The  guardian  of  children  in  charge  lOf  a 
tract  of  land  belonging  to  them  is  interested  in 
the  subject  of  the  boundary,  and  his  declara- 
tions are  not  receivable. 

[Bid.   Note. — For  other  cases,   see   Evidence, 
Cent.  Dig.  I  1123;  Dec.  Dig.  {  274.*] 

3.  Trespass     (S     52*)  —  Cotting    Tiubeb  — 
Measure  of  Damages. 

The  measure  of  damages  for  cutting  and  car- 
rying away  timber  is  such  sum  as  the  timber 
was  worth  when  first  cut  without  deducting 
the  expense  of  severing  the  same  from  the  land. 
[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  f  137 ;   Dec  Dig.  S  62.*] 

4.  Trespass  (§  08*)— Instructions. 

A  prayer,  requested  by  plaintiff  in  tres- 
pass quare  dausum,  that  as  defendants  had  in 
evidence  no  paper  title  or  color  of  title,  if  the 
jury  found  that  the  place  of  trespass  was  with- 
m  the  lines  of  the  deed  under  which  plaintiff 
claimed,  then  the  verdict  must  be  for  plaintiff, 
unless  defendants  had  held  the  lands  by  adverse 
possession  for  at  least  20  years,  was  properly 
granted. 

[BM.    Note. — For   other  cases,    see   Trespass, 
Cent.  Dig.  $  151 ;  Dec.  Dig.  i  6a »] 


5.  Trial  (8  260*)— Instbuctioh  Cotkbeo  bt 
Instrdction  Given. 

A  requested  prayer  covered  by  another 
prayer  given  is  properly  refused. 

[ISd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  651 ;   Dec.  Dig.  {  260.*] 

6.  Trespass  (S  43*)- Issues  and  Proof— Pos- 
session OF  Part  of  Tract. 

The  rule  that,  where  a  trespass  is  charged 
to  have  been  committed,  title  is  not  necessarily 
asserted  to  or  possession  claimed  of  the  entire 
tract,  and  therefore  proving  possession  of  a  part 
thereof  and  a  trespass  on  it  is  all  that  is  requir- 
ed, does  not  apply  where  a  case  is  tried  with  a 
plat  or  location  and  a  trespass  accurately  lo- 
cated. 

[Ed.    Note.— For  other   cases,    see   Trespass, 
Cent  Dig.  8  107;    Dec  Dig.  i  43.*] 

7.  Trespass  (§  68*)- Triai^Instbuctiows. 

A  prayer,  offered  by  defendant  in  trespass 
quare  clausum,  that  if  a  road  as  laid  down  on 
the  plat  was  the  road  intended  by  the  deed  un- 
der which  plaintiffs  claimed,  then  plaintiffs 
could  not  recover,  was  not  objectionable  because 
segregating  a  part  of  the  evidence  and  asking  a 
verdict  upon  that  alone,  where,  if  the  road  was 
also  the  road  mentioned  in  the  deed,  then  it  was 
also  plaintiff's  boundary  at  the  alleged  place  of 
trespass,  and  no  other  fact  in  the  case  could  un- 
der the  locations  and  pleadings  establish  any 
trespass  by  defendants  upon  plaintiffs. 

[Ed.    Note.— For   other   cases,   see   Trespass. 
Cent  Dig.  {  161 ;   Dec.  Dig.  §  68.*] 

8.  Boundabieb  a  35*)— Evidence— General 
Reputation. 

General  understanding  and  reputation  among 
the  owners,  neighbors,  and  others  who  have  been 
tenants  or  employ^  on  the  respective  lands,  as 
to  the  line  between  them,  is  aunissible. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  8  155 ;   Dec  Dig.  8  85.*] 

9.  Trespass  (8  68*)— Trlal— Instbuctionb. 

A  prayer,  offered  by  defendant  in  trespass 
quare  clausum,  that  if  a  line  ended  at  the  north 
side  of  a  lot,  and  did  not  cross  over  to  the  south 
side  thereof,  then  the  location  of  a  road  made 
by  plaintiffs  was  not  its  true  location,  should 
not  have  been  granted,  where,  though  the  proi>o- 
sition  might  have  been  tenable  had  the  line  call- 
ed for  a  distance  marked  by  a  well-established 
visible  object  and  if  that  distance,  when  it 
reached  the  object,  located  it  upon  the  line  of 
the  road  as  located  by  defendants,  the  line  in 
fact  had  no  given  distance,  and  its  only  call  was 
for  the  main  road,  the  location  of  which  was  the 
very  thing  in  controversy. 

[Ed.    Note.— For   other   cases,    see   Trespass, 
Cent  Dig.  8  151;   Dec  Dig.  8  68.*] 

10.  Trespass  (8  68*)— Trlal— Instructions. 
A  prayer  offered  by  defendant  in  trespass 

quare  clausum  that  if  a  line  ended  at  the  north 
side  of  a  road,  and  did  not  extend  to  the  south 
side  thereof,  then  the  location  of  a  road  made 
by  plaintiffs  was  not  its  true  location,  ought 
not  to  have  been  granted,  where  the  lot  was  no- 
where located  and  it  was  impossible  for  the 
jury  to  know  or  even  conjecture  where  its  north 
or  south  line  were  to  be  found. 

[Ed.    Note.— For   other   cases,    see   Trespass. 
Cent  Dig.  8  151 ;  Dec  Dig.  8  6a*] 

11.  Adverse  Possession  (8  43*)— Wbonoful 
Possession- Tacking. 

Tort-feasors  cannot  tad;  their  wrongful 
possessions  so  as  to  constitute  adverse  iioe- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  8  213 ;    Dec  Dig.  8  43.*] 


>For  otltw  cues  see  same  topic  and  section  NUMBER  Is  Dec.  &  Am.  Digs.  1907  to  dat«,  A  Reporter  IndaxM 
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IZ  ADTEB6E  PoSSIBSIOn  (t  23*)— EVIDIKCB— 

CuTTMo  Timber. 

The  cutting  and  selling  of  timber  from 
time  to  time  is  not  evidence  of  adverse  posses- 
sion, bat  a  mere  snccesaion  of  acts  of  trespass. 

[Bid.  Note.— For  other  cases,  see  Advene  Pos- 
session, Cent  Dig.  i  113;  Dec.  Dig.  f  23.*] 

Appeal  from  Circuit  Court,  Worcester 
County;    Cbarles  F.  Holland,  Judge. 

Action  by  Caroline  P.  Peters  against  Tllgh- 
man  &  Pumell  and  others.  Upon  the  death 
of  plaintiff,  Charles  M.  Peters  and  Reese  C. 
Peters,  administrators,  were  made  parties 
plaintiff  in  her  place,  and  from  a  Judgment 
for  defendants,  they  appeal.    Reversed. 

Defendants'  fourth  prayer:  "The  defend- 
ants pray  the  court  to  instruct  the  jury  that 
if  they  find  from  the  evidence  that  the  par- 
cel of  land,  laid  down  on  the  plat,  made  un- 
der the  warrant  of  survey  in  this  case,  ^s 
the  'trespass,'  and  lying  between  the  Tull 
road  and  the  road  leading  from  the  Fairfield 
House  to  the  twenty-seventh  line  of  Ht  Ver- 
non, near  the  sawdust  heap,  had  been  in  the 
undisputed  and  i>eaceable  possession  of  the 
defendants  £llen  A.  Robins  and  William  L. 
Robins,  and  those  under  whom  th«y  claim 
title,  for  more  than  20  years  before  the  deed 
to  Caroline  M.  Peters  from  Joseph  Godfrey 
and  before  the  bringing  of  this  suit,  and  that 
said  Ellen  A.  Robins  and  William  L.  Robins, 
and  those  under  whom  they  claim,  claimed  to 


be  the  owners  of  said  parcel  of  land,  and 
publicly  and  notoriously  held  exclusive  pos- 
session thereof  as  such  against  all  other  per- 
sons, and  exercised  acts  of  user  and  ovraer- 
ship  over  the  same,  in  selling  and  cutting 
timber  therefrom,  and  by  renting  said  land 
to  tenants,  then,  notwithstanding  the  Jury 
may  find  that  the  road  leading  from  said 
Fairfield  House  towards  said  sawdust  heap 
laid  down  on  said  plat  is  the  road  described 
In  the  deed  from  James  B.  Robins  to  Little- 
ton Robins,  their  verdict  must  be  for  the  de- 
fendants." 

Defendants'  sixth  prayer:  "The  defend- 
ants pray  the  court  to  instruct  the  Jury  that 
U  they  believe  from  the  evidence  that  the 
east  line  of  the  plaintiffs'  lands,  as  describ- 
ed In  the  deed  of  James  B.  Robins  to  Little- 
ton Robins  running  from  Hosher's  dam  to 
the  road  named  in  said  deed  as  the  main 
horse  road  ended  at  the  north  side  of  the 
Porter's  Lodge  lot,  or  at  or  near  the  road 
lying  parallel  to  said  lot  on  the  north,  if 
they  find  there  was  a  road  there,  now  dis- 
used, and  did  not  cross  over  said  Porter's 
Lodge  lot,  and  extend  to  the  south  side  there- 
of, then  the  location,  of  the  road  made  and 
claimed  as  the  main  horse  road  by  the  plain- 
tiffs as  the  road  mentioned  in  the  deed  from 
James  B.  Robins  to  Littleton  Robins  is  not 
the  true  location  of  the  same,  and  their  ver- 
dict must  be  for  the  defendanta." 


•  mad  J  are  ladloated 


Tk«  a«d  letters 
thvsi       Q    Q 

The  red  line  Is  Indicated  tbnsi 


•For  otber  cum  see  aam*  topio  and  tectlon  NUMBER  is  Dm.  *  Am.  Dig*.  1907  to  date,  ft  Keporter  Indexes  . 
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Argued  before  BOYD,  0.  J,  and  BRIS- 
COE, PEARCB,  SOHMUCKBB,  BUBKE. 
WORTHINGTON,  THOMAS,  and  HEN- 
RY, JJ. 

£.  Stanley  Toadyln  and  George  M.  Up- 
staur,  for  appellants.  Wm.  F.  Jobnaon  and 
Jobn  H.  Handy,  for  appellees. 

PEARCB,  J.  Tills  is  an  action  of  trespass 
quare  clausum  fregit,  brought  by  Caroline 
P.  Peters  in  ber  life  against  tbe  appellees, 
and  upon  ber  deatb  tbe  appellants  were 
made  parties  plaintiff  in  her  place.  Tbe 
plaintiffs  close  is  described  In  tbe  declara- 
tion as  "certain  labds  of  tbe  plaintiff,  the 
said  Caroline  P.  Peters,  situated  in  Worces- 
ter county  in  tbe  state  of  Maryland,  which 
were  Conveyed  to  her  by  Joseph  Godfrey  by 
deed  dated  December  1,  1883,  recorded 
among  the  land  records  of  Worcester  county 
in  Liber  I.  T.  M.  No.  10  folio  87."  The  de- 
fendants pleaded  not  guilty,  and  took  de- 
fense on  warrant;  bnt  that  warrant  was 
countermanded,  and  later  a  warrant  of  re- 
survey  was  granted  to  the  plaintiffs,  and  a 
survey  ^nd  plat  was  filed  by  tbe  county  sur- 
veyor to  whom  the  warrant  was  issued,  a 
copy  of  which  plat  will  be  inserted  by  tbe 
reporter.  Locations  for  tbe  respective  par- 
ties were  made  upon  tbe  plat,  and  an  agree- 
ment of  counsel  was  filed  in  the  case,  ad- 
mitting for  tbe  purposes  of  that  action  only: 
"(1)  That  the  location  of  the  certificate  and 
patent  of  Mt.  Vernon  patented  to  James  B. 
Robins,  December  19,  1793,  Is  correctly  lo- 
cated by  actual  survey  and  protraction  on 
the  plat;  (2)  that  the  twenty-seventh  line  of 
Mt  Vernon  is  correctly  located  on  the  plat; 
(3)  that  Hosber's  branch  called  for  in  the 
deed  from  James  B.  Robins  to  Littleton 
Robins,  dated  February  16,  1793,  from  Its 
entrance  Into  Swan  creek  to  tbe  going -over 
way  and  dam  therein  mentioned,  are  correct- 
ly located  on  the  plat."  This  agreement,  to- 
gether with  the  plat  and  the  plaintiffs'  cer- 
tificate and  list  of  title  papers,  and  tbe  deed 
of  February  16,  1793,  from  James  B.  Robins 
to  Littleton  Robins,  mentioned  in  the  agree- 
ment, were  offered  In  evidence  by  the  plain- 
tiffs. That  deed  recites  that  John  Pumell 
Robins,  the  father  of  Littleton  and  James  B. 
Robins,  was  seised  In  fee  tail  of  a  tract  of 
land  in  Worcester  county,  called  "Mt  Ver- 
non," containing  723  acres  of  land,  which  he 
could  not  devise,  and  which  descended  to 
James  B.  Robins  as  Issue  In  tall,  whereby  he 
became  entitled  to  tbe  greater  part  of  Lis 
father's  estate;  but  that  James  desired  to 
make  a  more  equal  distribution  of  his  fa- 
ther's estate,  and  be  therefore  by  that  deed 
conveyed  to  his  brother  Littleton  400  acres, 
part  of  Mt  Vernon,  Included  within  the  fol- 
lowing metes  and  bounds,  viz.:  "Beginning 
at  the  mouth  of  a  gut  that  leads  out  of  a 
branch  called  Hosher's  branch,  and  falls  In- 
to a  creek  called  Robins,  or  Swan  creek; 
thence  up  and  with  the  said  gut  to  tbe  said 
branch  called  Hosher's  branch,  to  a  going 


over  pf  the  said  branch  by  an  old  dam; 
thence  with  a  line  drawn  southwest  to  the 
main  horse  road  that  leads  out  from  the 
said  James  Robins'  dwelling  house  to  Snow 
Hill,  by  the  way  of  the  cross-roads  or  shop; 
thence  with  the  said  road  to  the  outlines  of 
Mt  Vernon;  thence  with  tbe  said  oulUnes 
northerly  and  easterly  to  a  marked  red  oak, 
a  corner  tree  of  the  said  tract  standing  at  the 
'head  of  the  creek  called  Robins  creek  or 
Swan  creek;  thence  binding  on  tbe  said 
creek  to  tbe  first  beginning — containing  400 
acres  of  land  more  or  less,  as  also  all  that 
tract  of  land  called  Robins  addition,  lying 
adjoining  the  lauds  that  were  devised  to 
said  Littleton  by  his  father,  called  Ennls 
addition,  Canamec,"  etc. 

The  plaintiffs  al86  offered  in  evidence  all 
their  other  title  papers  mentioned  in  their 
list  and  certificate  filed  in  the  case.  It  will 
be  seen  by  reference  to  tbe  agreement  above 
mentioned  and  to  the  surveyor's  plat  that 
tbe  whole  tract  patented  as  Mt  Vernon  to 
James  B.  Robins  is  Conceded  for  the  pnrpose- 
es  of  this  suit  to  be  correctly  located  on  said 
plat;  tbe  twenty-seventh  line  of  Mi.  Vernon 
being  particularly  mentioned  as  correctly  lo- 
cated. It  will  also  be  seen  from  said  agree- 
ment and  plat  and  the  surveyor's  certificate 
that  tbe  beginning  point  of  tbe  tract  convey- 
ed by  James  B.  Robins  to  Littleton  Robins 
Is  correctly  located  on  the  plat  at  red  letter 
"a,"  at  the  end  of  the  seventeenth  line  of  Mt 
Vemon,^  where  Hosher's  branch  enters  Swan 
creek,  and  that  the  course  of  this  branch 
from  red  letter  "a"  to  the  ^Ing  over  way 
and  dam  and  the  going  over  way  and  dam 
itself  are  correctly  located  on  the  plat,  the 
way  and  the  dam  being  designated  by  black 
lettw  "A";  and  that  the  course  of  the  south- 
west line  from  letto:  "A"  to  the  main  horse 
road  called  for  In  the  deed  to  Littleton  Rob- 
ins is  correctly  located  on  the  plat;  bnt  the 
length  of  this  southwest  line  Is  In  dispute, 
the  contention  being  as  to  the  location  of  th« 
main  horse  road.  The  plaintiffs  contend  that 
this  southwest  line  strikes  tbe  main  horse 
road  at  the  letter  "V"  on  tbe  plat  while  the 
defendants  claim  it  does  not  strike  the  main 
horse  road  until  it  is  continued  to  letter  "B" 
on  the  plat  There  Is  no  dispute  as  to  tiie 
location  of  James  B.  Robins'  dwelling  as 
designated  on  tbe  plat  But  tbe  defendants 
claim  that  tbe  main  horse  road  runs  from 
this  dwelling  In  a  straight  line  till  It  Inter- 
sects the  twenty-seventh  line  of  Mt  Vernon, 
at  the  letter  "C"  as  shown  by  the  blade  line 
on  the  plat;  while  the  plaintiffs  claim  that 
the  main  horse  road  diverges  from  said  black 
line  at  or  near  the  letter  "Q"  designated  on 
the  plat,  and  runs  thence  north  of  said  black 
line,  and  in  a  straight  line  until  It  Intersects 
the  twenty-seventh  line  of  Mt .  Vernon  at 
tbe  letter  "H,"  as  shown  by  the  red  line*  on 


>The   red   letter   "a"   la   indicated   on    Um  plat 
tbiu:     Q 

'  Tbe  red  Une  la  Indicated  on  the  plat  thuc    w* 
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the  plati  ThTW  tt  appears  that  the  land  ih 
dispute  1b  the  wedge-shaped  piece  between 
the  conflicting  locations  of  the  main  horse 
road,  marked  "Trespass"  on  the  plat,  from 
which  parcel  the  defendants  Tllghman  & 
Pomell  haye  cut  the  timber  purchased  by 
them  from  their  codefendants  ESlen  A.  Rob- 
Ins  and  William  L.  Robins,  who  claim  title 
Tmder  Littleton  Robins'  deed  aboTe  mention- 
ed. The  sole  question  therefore  Is  the  true 
location  of  the  main  horse  road.  Both  par- 
ties offered  evidence  in  respect  to  the  loca- 
tion of  this  road,  tending  to  prore  the  is- 
sues on  their  respective  parts,  and  the  de- 
fendants filed  In  the  case  before  the  trial  a 
list  of  title  papers  and  a  certificate  of  the 
several  lines  run  and  locations  made  for 
them  by  the  surveyor,  but  did  not  offer  In 
evidence  at  the  trial  any  title  papers  what- 
evor.  Two  exceptions  to  the  rulings  upon 
the  evidence  were  taken  by  the  plaintiffs, 
and  one  to  the  ruling  upon  the  prayers,  and, 
the  verdict  and  Judgment  being  against  them, 
they  have  appealed. 

During  the  examination  of  Mr.  Scboolfleld, 
the  surveyor  who  executed  the  warrant,  and 
while  he  was  testifying  as  to  the  plaintiffs' 
location  of  the  main  borse  road  on  the  plat. 
he  was  asked  by  the  plaintiffs'  counsel  to 
state  what  was  the  condition  of  that  road 
between  the  point  where  It  crossed  the 
twenty-seventh  line  of  Mt.  Vernon  at  the  let- 
ter "C"  on  the  plat  ano  the  continuation  of 
the  course  ot  the  road  to  the  Seaside  road 
at  the  point  indicated  by  the  letter  "F";  the 
purpose  being  to  show  that  this  main  horse 
road  as  located  by  the  plaintiffs  originally 
ran  to  the  letter  "C."  The  witness  replied 
that  this  road. was  In  existence  up  to  Penne- 
well'B  field,  and  within  about  30  rods  of  the 
Seaside  road,  and  that  the  red  part  of  the 
line  between  "C"  and  "F"  Indicated  the  part 
of  the  road  now  covered  by  Pennewell's  cul- 
tivated field.  He  was  then  asked,  "Did  any 
one  point  out  that  old  road  there  as  a  con- 
tinuation of  the  road  you  have  testified 
about?"  and,  the  defendant  objecting  to  the 
question,  the  court  sustained  the  objection. 
This  is  the  first  exception.  It  will  be  seen 
that,  in  the  certificate  which  had  been  ad- 
mitted in  evidence,  the  surveyor  certified,  that 
he  located  "the  main  horse  road  continued, 
that  leads  from  James  B.  Robins'  dwelling 
to  Snow  Hill,  beginning  at  the  letter  'C  and 
running  to  the  County  road  and  crossing  the 
same  into  an  old  road  towards  Snow  Hill, 
the  route  of  which  was  pointed  out  by  Wil- 
liam Outhrle,  Jesse  W.  Messlck,  John  Tnll, 
and  John  B3.  Holsteln."  Moreover,  before 
the  question  excepted  to  had  been  put  to  him, 
he  had  testified  without  objection  that  this 
road  "was  then  In  existence  up  to  Penne- 
well's field,  where  it  was  cultivated,  and.  In 
reply  to  a  question  how  he  knew  there  was 
a  road  there,  he  said,  "My  recollection  Is 
that  old  road  was  pointed  out  there,"  and 
that  "they  pointed  out  a  lot  of  cinders  there 
where  there  had  been  a  bladLsmltb  shop." 


Besides  this,  George  Sniacic,  -Who  was  on  the 
survey,  testlfled  at  the  trial  that  there  were 
signs  of  a  straight  road  from  the  Robins 
dwelling  until  it  reached  the  Seaside  road 
near  Pennewell's  house,  and  Charles  H. 
Smack,  also  on  the  survey,  testified  at  the 
trial  to  the  same  exact  effect  Jessci  Mes- 
slck, John  Hicknian,  and  John  B.  Holsteln, 
all  of  whom  were  on  the  survey,  also  testi- 
fied at  the  trial  to  the  same  effect  The  last- 
named  testified  that  lie  had  heard  his  father 
say  that  In  Judge  Robins'  day  there  was  a 
straight  road  from  the  Seaside  road  down  to 
Fairfield  (the  James  B.  Robins  dwelling),  and 
you  could  see  a  light  when  yon  left  the  Sea- 
side road  at  Judge  Robins'  house.  It  Is  there- 
fore clear  that  the  jury  was  in  full  posses- 
sion, from  all  the  sonrces  above  mentioned, 
of  all  the  Information  which  could  have  been 
given  It,  if  the  witness  had  been  permitted  to 
answer  the  question,  and  the  plaintiffs  suf- 
fered no  injury  by  the  exclusion  of  the  an- 
swer. There  was  no  reversible  error  in 
this  mllng. 

During  the  examination  of  defendants'  wit- 
nesses, one  of  them,  Joshua  Morris,  testlfled 
that  in  1872  be  ran  a  sawmill  for  Collins  & 
Vincent  near  this  land*  and  sawed  timber 
which  Collins  &  Vincent  had  purchased  from 
the  Robins  and  Peters  land  at  the  place  of 
the  trespass  claimed  in  this  case.  He  was 
asked  whether  any  lines  between  these  tracts 
were  pointed  out  to  him,  and.  If  so.  by  whom, 
and  he  said  there  had  been  by  John  R.  Pur- 
nell,  who  was  dead  at  the  time  of  that  trial. 
He  was  then  asked  what  road  Mr.  Pumell 
pointed  out  as  the  line,  and  this  question  was 
objected  to;  but  the  court  overruled  the  ob- 
jection and  permitted  the  witness  to  answer. 
It  appears  from  the  evidence  in  the  record 
that  Mr.  Pumell  was  then  the  guardian  ot 
Mrs.  Robins'  children  and  was  in  charge 
of  the  Fairfield  tract  belonging  to  them.  He 
was  therefore  interested  in  the  subject  of  the 
boundary,  and  the  declarations  of  a  party 
Interested  in  any  manner  are  not  receivable 
in  such  cases.  1  Oreenleaf  on  Evidence,  % 
145;  Jarrett's  Lessee  v.  West,  1  Har.  &  J. 
501;  Martin  r.  Ounby,  2  Har.  &  J.  248. 
There  was  error  therefore  in  the  admission 
of  this  evidence,  and  there  Is  nothing  in  the 
record  which  would  enable  ns  to  say  that 
the  plaintiffs  were  not  Injured  thereby. 

The  third  exception  brings  up  the  ruling  on 
the  prayers.  The  court  granted  the  plain- 
tiffs' first  second,  third,  and  sixth  prayers 
and  refused  its  fourth  and  fifth  prayers.  The 
first  pfayer  instructed  the  jury  that,  if  It 
found  from  the  evidence  that  the  defendants 
broke  and  entered  the  lands  of  Caroline  P. 
Peters,  at  the  place  located  on  the  plat 
marked  "Trespass,"  prior  to  the  Institution 
of  the  suit  and  that  Caroline  P.  Peters  had 
died  since  the  institution  of  the  suit  and 
that  letters  of  administration  were  granted 
to  the  plaintiffs  on  her  personal  estate  by 
the  orphans'  court  of  Worcester  county,  and 
that  Caroline  p.  Peters  resided  In  Worcester 
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at  tbe  time  of  her  deatb,  and  that  the  de- 
fendants cnt  down  and.  carried  away  timber 
trees  and  other  trees  from  said  land,  then 
tbe  plaintiffs  were  entitled  to  recover  the 
value  of  such  timber  trees  and  other  trees 
as  the  jury  should  find  the  defendants  cut 
down  and  carried  away.  The  second  prayer 
related  to  the  measure  of  damages  for  cut- 
ting and  carrying  away  timber  trees  and 
other  trees,  and  asserted  this  measure  of 
damages  to  be  "such  sum  as  the  Jury  may 
find  the  said  timber  trees  and  other  trees 
were  worth  when  first  severed  from  the 
land,  without  deducting  the  expense  of  sev- 
ering the  same  from  said  land,  and  tne  Jury 
is  at  liberty  to  allow  such  Interest  thereon 
as  they  may  deem  right  and  proper."  The 
third  prayer  instructed  the  Jury  that  If  It 
found  tbe  preliminary  facts  set  out  in  the 
first  prayer,  and  also  found  that  the  defend- 
ants trampled  down  and  cut  up  the  land  at 
the  place  located  on  the  plat  and  marked 
"Trespass,"  then  tbe  plaintiffs  were  entitled 
to  recover  such  sum  as  would  compensate 
for  the  injury  occasioned  thereby.  The  ap- 
pellees made  no  criticism  of  these  prayers, 
and  we  discover  no  error  in  them.  The  rule 
of  damages  given  in  the  second  prayer  Is 
that  given  in  Barton  Coal  Co.  v.  Cox,  89  Md. 
1,  17  Am.  Rep.  525,  for  trespass  q.  c.  f.  and 
mining  and  carrying  away  coal,  and  approv- 
ed in  Blaen  Avon  Coal  Co.  v.  McCulloh,  69 
Md.  403,  43  Am.  Rep.  660.  Tbe  principle 
there  applied  was  that  where  the  article  or 
thing  taken  away  had  not  tben  been  changed 
by  the  taker  Into  some  new  form,  as,  for 
Instance,  timber  into  boards,  but  was  car- 
ried away  in  the  form  In  which  it  first  be- 
came a  chattel,  its  value  in  that  form  repre- 
sents the  owner's  loss,  and  that,  as  its  taking 
was  wrongful,  the  wrongdoer  can  be  allowed 
no  deduction  on  account  of  his  labor  bestow- 
ed in  converting  it  into  a  chattel.  The  rule 
Is  properly  applicable  In  the  present  case. 

The  sixth  prayer  instructed  the  Jury  that, 
as  the  defendants  had  In  evidence  no  title 
paper  or  color  of  title  to  the  place  of  tres- 
pass designated  on  the  plat,  then  If  tbe  Jnry 
found  that  the  place  of  trespass  was  within 
the  lines  of  tbe  deed  from  Godfrey  to  Caro- 
line Peters  under  which  she  claimed,  then 
the  verdict  must  be  for  tbe  plaintiffs,  unless 
tbe  Jury  found'  that  the  defendants  had  held 
the  Iqnds  located  as  tbe  trespass  by  adverse, 
undisputed,  exclusive,  and  unmixed  posses- 
sion for  at  least  20  years  before  suit  brought. 
This  prayer  was  properly  granted,  and,  as  the 
fifth  prayer  was  fully  covered  by  the  sixth, 
tbe  fifth  was  properly  refused. 

The  fourth  prayer,  which  was  rejected, 
asked  an  instruction  that:  "If  the  Jury  finds 
that  the  place  located  on  the  plat  as  tbe 
place  of  trespass  Is  included  in  tbe  limits  of 
the  deed  of  Littleton  Robins  from  James  B. 
Robins  dated  February  16,  1793,  came  into 
the  ownership  and  possession  of  Caroline  P. 
Peters  by  mesne  conveyances  and  descent  as 
produced  in  evidence  by  the  plaintiffs,  and 


the  defendants  broke  and  entered  npon  tbe 
lands  of  tbe  plaintiffs  as  located  on  the  plat. 
then  their  verdict  must  be  for  the  plaintiffs, 
even  though  the  Jury  may  believe  that  tbe 
plaintiffs  are  not  entitled  to  some  other  part 
or  parts  of  the  land  Included  in  the  bounda- 
ries of  said  deed."  To  maintain  this  prayer 
tbe  plaintiffs  rely  npon  tbe  case  of  Tyson  v. 
Shueey,  6  Md.  640,  in  which  the  court  held 
that  where  the  narr.  charged  a  trespass  as 
having  been  committed  on  the  plaintiffs' 
close,  called  "Greyhound  Forest,"  It  does  not 
necessarily  assert  title  to,  or  claim  posses- 
sion of,  tbe  entire  tract,  and  therefore  prov- 
ing possession  of  part  thereof  and  a  trespass 
on  such  part  Is  all  tbat  is  required ;  but  that 
was  said  In  a  case  which  was  tried  vrithout 
plats  or  locations,  and  we  do  not  think  what 
was  there  said  applies  to  this  case.  Here 
the  trespass  was  accurately  located  as  begin- 
ning at  "C" ;  thence  running  to  "H" ;  thence 
by  tbe  Tnll  road  13  courses  to  the  letter  "Y" ; 
and  thence  to  the  beginning,  "C."  The  Port- 
er's Lodge  lot  does  lie  between  the  two  dis- 
puted locations  of  the  main  horse  road,  and 
adjoins  the  trespass  as  located,  but  does  not 
He, -even  In  part,  within  the  trespass  as  lo- 
cated. The  defendants  did  offer  some  evi- 
dence tending  to  show  title  by  actual  Inclo- 
sure  to  Porter's  Lodge  lot,  or  a  part  thereof ; 
but  no  question  of  title  or  possession  of  Port- 
er's Lodge  lot  could  arise  La  action  of  tres- 
pass q.  c.  f.  confined  to  another  part  of  tbe 
land  between  tbe  disputed  roads,  but  no  part 
of  the  place  of  trespass,  and  the  granting  of 
that  prayer  would  have  confused  and  misled 
the  jury  and  permitted  them  to  consider  an 
issue  not  involved  in  that  suit 

There  can  be  no  objection  to  defendants' 
second  prayer,  which  is  really  their  first,  as 
it  merely  requires  tbe  plaintiffs  to  establbsh 
their  claim  by  preponderance  of  proof.  The 
plaintiffs'  objection  to  the  defendants'  third 
prayer  Is  that  It  segregates  a  part  of  the 
evidence,  and  asks  a  verdict  upon  that  alone ; 
but  we  do  not  think  the  objection  is  triable 
In  this  case.  The  prayer  asserts  that.  If  tbe 
Tull  road  as  laid  down  on  tbe  plat  Is  tbe 
road  Intended  by  the  deed  from  James  B. 
Robins  to  Littleton  Robins  under  which  the 
plaintiffs  claim,  tben  the  plaintiffs  cannot 
recover.  Now  it  will  be  seen  from  the  plat 
that  the  Tull  road  is  tbe  northerly  line  of  tbe 
trespass  as  there  located,  and,  if  the  Tull 
road  is  also  the  main  horse  road  mentioned  in 
the  deed  from  James  B.  Robins  to  Littleton 
Robins,  then  it  is  also  tbe  southerly  boundary 
of  the  plaintiffs  at  the  alleged  place  of  tres- 
pass, and  no  other  fact  or  facts  In  the  case 
could  under  tbe  locations  and  pleadings  es- 
tablish any  trespass  by  the  defendants  npon 
the  plaintiffs.  Segregation  In  such  case  con- 
stitutes no  error. 

Defendants'  fifth  prayer  permitted  the  jnry 
to  consider  evidence  of  tbe  "general  under- 
standing and  reputation  among  tbe  owners, 
neighbors,  and  others  who  have  been  tenants 
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or  employes  on  the  said  raqjecttve  landa  as  to 
whicb  la  the  line  between  the  plaintiffs'  and 
defendants'  lands" ;  and  we  think  there  was 
no  error  In  the  legal  proposition  asserted. 
Such  evidence  was  allowed  in  Redding. v.  Mc- 
Cubbin,  1  Har.  &  McH.  368,  and  in  HoweU  t. 
Tilden,  1  Har.  &  McH.  84.  It  was  not  ad- 
mitted in  Medley  t.  Williams,  7  GUI  &  J.  67. 
though  the  court  said  it  should  be  received 
"where  more  certain  and  positive  evidence  is 
not  likely  to  exist"  In  Tyson  r.  Shueey, 
supra,  it  was  objected  that  the  lines,  bounda- 
ries, and  location  of  Greyhound  Forest  could 
not  be  established  by  general  reputation ;  but 
the  court  overruled  the  objection,  saying  that 
the  decisions  cited  to  sustain  the  objection 
were  prior  to  Acts  1852,  c.  177  (now  section 
22,  art.  75,  pode  Pub.  Gen.  Laws  1904),  pro- 
viding that  lands  may  be  described  In  decla- 
rations  of  ejectment  or  trespass  by  any  name 
acquired  by  reputation,  and  the  court  added: 
"If  a  party  may  declare  upon  the  name  which 
the  land  has  acquired  by  reputation,  by  what 
possible  means,  or  by  what  species  of  evi- 
dence, can  be  sustain  the  allegation  except  by 
resorting  to  proof  of  that  very  reputation 
which  established  the  name?"  The  weight  of 
authority  in  this  country,  both  in  the  state 
and  federal  courts,  is  strong  to  the  same  ef- 
fect 6  Cyc.  057,  958;  Boardman  v.  Reed. 
6  Pet  328, 8  L.  Ed.  415 ;  Clement  v.  Packer.  125 
D.  S.  321,  8  Sup.  Ct.  907.  31 L.  Ed.  721 ;  Ayers 
V.  Watson,  187  U.  S.  596,  11  Sup.  Ct  201,  34 
li.  Ed.  803.  And  the  reasons  given  in  Tyson 
V.  Shneey,  and  elsewhere,  for  the  rules,  are 
sound  and  satisfactory. 

We  think  defendants'  sixth  prayer  ough' 
not  to  have  been  granted.  Its  theory  is  that 
If  the  east  line  of  plaintiffs'  land,  being  the 
southwest  line  from  "A"  to  the  main  horse 
road,  ended  at  the  north  side  of  the  Porter's 
Lodge  lot,  and  did  not  cross  over  and  ex- 
tend to  the  south  side  thereof,  then  the  loca- 
tion of  the  main  horse  road  made  by  the 
plaintiffs  is  not  the  true  location  of  that 
road;  but  the  vice  of  that  prayer  is, that 
Porter's  Lodge  lot  is  nowhere  located  on  the 
plat  and  there  Is  nowhere  In  the  record  any 
evidence  of  its  outlines  or  dimensions.  The 
evident  purpose  of  the  prayer  Is  that  if  the 
Jnry  find  this  southwest  line  stops  at  "U"  on 
the  plat  and  does  not  extend  to  "B,"  then  the 
plaintiffs'  location  of  the  main  horse  road 
Is  not  the  true  location;  but  this  Is  merely 
saying,  if  the  southwest  line  only  runs  to  the 
defendants'  location  of  the  main  road,  then 
the  plaintiffs'  location  cannot  be  the  correct 
one.  That  proposition  might  be  tenable,  11 
this  southwest  line  called  for  a  distance 
marked  by  a  well-defined  and  well-establish- 
ed visible  object  such  as  a  marked  stone,  or 
notable  tree,  and  if  that  distance,  when  it 
reached  that  object  should  locate  the  ob- 
ject upon  the  line  of  the  main  road  as  lo- 
cated by  the  defendant;   but  that  southwest 


line  has  no  given  distance,  and  Its  only  call 
Is  for  the  main  horse  road,  the  location  of 
which  Is  the  very  thing  here  in  controversy, 
and  the  reasoning  of  the  prayer  goes  in  a 
circle.  Moreover,  the  reference  to  the  Port- 
er's Lodge  lot  as  a  terminus  of  the  southwest 
line  is  a  sufficient  reason  for  refusing  the 
prayer,  since  that  lot  is  nowhere  located,  and 
it  Is  impossible  for  the  Jnry  to  know  or  even 
to  conjecture  where  its  north  or  south  line 
Is  to  be  found. 

There  was  error  also  In  granting  the  de- 
fendants' fourth  prayer.  There  was  no  pa- 
per title  or  color  of  title  shown  by  the  de- 
fendants In  the  place  of  trespass;  but  the 
plaintiffs  did  -produce  an  unbroken  paper 
title  to  the  place  of  trespass  if  it  lies  within 
the  lines  of  Godfrey's  deed  to  Mrs.  Peters. 
Hence  the  possession  of  the  place  of  trespass 
by  the  defendants  or  their  predecessors  In 
title  most  have  originated  in  tort  and  this 
prayer  permits  tort-feasors  to  tack  their 
wrongful  possessions  so  as  to  constitute  ad- 
verse possession,  and  It  is  settled  that  this 
cannot  be  done.  This  prayer  also  permits 
the  jury  to  find  adversary  possession  of  the 
place  of  trespass  by  the  defendants  from 
"acts  of  user  and  ownership  over  the  same  in 
selling  and  cutting  timber  therefrom";  but 
this  Is  not  evidence  of  adversary  possession. 
Waterman  on  Trespass,  vol.  2,  p.  9  Cist  Ed.), 
note  on  cutting  timber.  Gent  v.  Lynch,  23 
Md.  65,  87  Am.  Dec.  638.  In  that  case  Judge 
Bartol  said:  Cutting  and  selling  wood  from 
time  to  time  "are  mere  successive  acts  of 
trespass,  nothing  more."  And  so  in  Parker 
V.  Wallls,  60  Md.  19,  45  Am.  Rep.  703,  where 
the  acts  relied  on  were  to  dig  and  sell  sand 
from  time  to  time,  the  court  said:  "The  en- 
tries thereon  for  that  purpose  were  but  suc- 
cessive acts  of  trespass  against  the  true  own- 
er if  he  was  not  owner  himself." 

We  shall  request  the  reporter  to' set  out 
the  defendants'  fourth  and  sixth  prayers  In 
full,  that  their  discussion  may  be  more  readi- 
ly understood. 

For  the  errors  Indicated,  the  Judgment 
must  be  reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellants above  and  below,  and  new  trial 
awarded. 

an  Md.  IBS) 
McGAW  T.  ACKER,  MERRALI.  &  CONDIT 
CO. 

(Court  of  Appeals  of  Maryland.    June  30,  1009.) 

1.  Tbial  (5  252*)  —  Instbuotions— EviDENCi 

TO    SUPPOBT. 

A  prayer  for  instructions  not  supported  by 
the  evidence  is  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  n  596-612 ;   Dec.  Dig.  |  252.*] 

2.  Damages  ({  73*)— Costs  and  Attobnet'b 
Fees. 

The  general  mle  is  that  costs  and  expenses 
of  litigation,  other  than  the  usual  and  ordinaiy 
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court  costs,  ar«  not  recoverable  in  an  action  for 
damages,  nor  are  each  costs  even  recoverable 
in  a  subsequent  action;  bnt,  wbere  the  wrong- 
ful acts  of  defendant  have  involved  plaintiff  in 
litigation  with  others,  or  placed  him  in  such 
relations  with  others  as  made  it  necessary  to 
incur  expense  to  protect  his  interest,  such  costs 
and  expense  should  be  treated  as  legal  conse- 
qnences  of  the  original  act. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  152;   Dec  Dig.  |  73.*] 

3.  Damaobs  ({  73*)— Attobnet's  Feks— Ex- 
penses. 

Where  plaintiff  was  about  to  lose  posses- 
sion of  certain  premises  by  the  wrongful  act 
of  defendant,  and  was  obliged  to  employ  pro- 
fessional aid,  and  incnr  expense,  to  retain  pos- 
session of  the  premises  to  which,  as  between 
itself  and  defendant,  it  was  entitled,  the  neces- 
sary expenses  it  incurred  to  resain  possession 
were  elements  of  the  injury. 

lEd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  152;    Dec.  Dig.  {  73.*] 

4.  Appeal  and  Ebbob  ({   1064*)— Habicles^ 

EbROB — I N8TRUCTI0N8. 

Error  in  an  instruction  is  harmless,  where 
the  adverse  party  is  not  injured  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  (i  4219,  4221-4224;  Dec  Dig. 

Appeal  from  Superior  Coait  of  Baltimore 
City;   Alfred  S.  Nlles,  Judge. 

Action  by  the  Acker,  Merrall  ft  Condit 
Company  against  George  K.  McGaw.  Judg- 
ment for  plaintiff,  and  defendant  appeals 
Affirmed. 

Plaintiff's  grantnri  prayers,  referred  to  ir 
tbe  opinion,  are  as  follows: 

Plaintiff's  first  prayer:  "me  plaintiff 
prays  the  court  to  Instruct  the  court  sitting 
as  a  Jury  that,  If  it  find  that  the  defendant 
was,  during  the  month  of  October,  1906,  In 
tlie  employ  of  the  plaintiff  as  the  general 
manager  of  Its  Baltlmort-  branch,  and  was 
a  director  of  the  plaintiff  corporation;  and 
that  the  plaintiff  corporation  occupied  the 
premises  linown  as  Nob.  220-222  North 
Charles  street  under  the  terms  of  a  lease 
which  expired  on  the  Slst  day  of  January, 
1906,  and  the  Jury  further  and  that  on  or 
about  the  24th  day  of  October,  1905,  a  no- 
tice was  sent  to  the  plaintiff  to  the  effect 
that  said  lease  would  expire  at  the  time 
aforesaid;  and  that  thereupon  the  plaintiff 
corporation  called  upon  tlie  defendant  to  talte 
up  the  matter  of  procuring  a  new  lease ;  and 
It  further  find  that  the  defendant  tooh  no 
notice  of  said  communication,  but  bad  prior 
to  the  said  24th  day  of  October,  1008,  ne- 
gotiated In  his  own  name  a  lease  for  the 
premises  aforesaid,  which  lease  was  in  fac. 
executed  on  the  2Qth  day  ot  October,  1906, 
to  talte  effect  as  of  February  1,  1906;  and 
the  jury  further  find  that  the  defendant 
when  requested  to  assign  the  said  lease,  at 
first  refused  to  do  so,  but  under  advice  of 
counsel,  on  or  about  the  6th  day  of  Decem- 
ber, 1905,  assigned  the  said  lease;  and  the 
Jury  further  find  that  tbe  said  lease  contain- 
ed a  provision  that  the  assignment  of  the 
same  by  the  lessee  would  not  be  valid  with* 


out  the  written  consent  of  the  lessors,  and 
the  Jury  further  find  that  the  lessors  dedlned 
to  give  their  consent  to  said  assignment,  and 
required  the  plaintiff  to  pay  a  higher  rent, 
which  rent  If  the  Jury  find  the  plaintiff  was 
obliged  to  pay  In  order  to  retain  possession  of 
the  said  premises — ^then  In  that  event  tbe 
plaintiff  Is  entitled  to  recover,  provided  the 
jury  further  find  that  the  defendant  ooold 
have  procured  the  said  lease  In  the  name  of 
the  plaintiff  at  the  time  when  he  procured 
the  same  In  his  own  name  as  aforesaid." 

Plaintiff's  second  prayer:  "If  the  Jury  find 
under  the  first  prayer  tliat  the  plaintiff  la 
entitled  to  recover,  then  the  measure  of 
damages  is  the  amount  of  increased  rent,  to- 
gether with  such  costs  as  the  plaintiff  was 
put  to  in  procuring  the  said  new'  lease  as 
aforesaid,  provided  said  costs  were  reason* 
able  and  necessary," 

Plaintiff's  third  prayer:  "The  plaintiff 
prays  the  court  to  Instruct  tbe  court  sitting 
as  a  Jury  that.  If  It  find  that  the  defendant 
George  K.  McGaw,  occupied  the  ppsltlon  of 
director  and  local  manager  In  tbe  city  of 
Baltimore  of  the  plaintiff;  and  It  further 
find  that  the  plaintiff  occupied  the  premises 
Nos.  220-222  North  Charles  street  under 
lease  to  the  said  McGaw  which  terminated 
on  the  1st  day  of  January,  1906;  and  that 
on  or  about  the  24th  day  of  October,  1905, 
tbe  plaintiff  received  notice  that  the  said 
term  would  terminate  as  aforesaid ;  and  that 
thereupon  It  notified  said  McGaw;  and  that 
the  said  McGaw,  without  notice  to  the  plain- 
tiff, and  without  applying  to  the  said  trus- 
tees for  renewal  of  the  said  lease,  or  a  new 
lease  in  the  name  of  the  plaintiff,  applied  to 
the  tn»tees  for  a  new  lease  for  three  years 
from  the  termination  of  the  old  lease  In  his 
own  name,  and  obtained  the  lease  dated  Oc- 
tober 26,  1005,  offered  in  evidence,  at  tbe 
yearly  rental  of  $8,000;  and  that  when  re- 
quested to  assign  the  same,  he  at  first  de- 
clined, and  subsequently,  when  advised  by 
counsel,  assigned  the  same  to  tbe  plaintiff; 
that  subsequently  the  plaintiff  notified  said 
McGaw  that  the  trustees  bad  refused  to  con- 
sent to  said  assignment,  and  bad  made  a 
demand  for  a  greater  rent;  and  that  the 
plaintiff  notified  the  said  McGaw  of  said 
demand,  and  requested  the  said  McGaw  to 
aid  It  In  procuring  the  consent  of  the  trus- 
tees to  the  assignment  of  the  lease  made  by 
McGaw  to  It;  that  the  said  McGaw  declined 
to  do  80,  and  made  no  effort ;  and  the  court 
acting  as  a  jury  further  find  that  if  said 
McGaw  had  made  such  effort,  he  could  have 
'procured  the  consent  of  the  said  trustees  to 
said  assignment;  and  that  the  plaintiff  in 
good  faith,  and  in  order  to  save  Itself  from 
the  danger  of  an  ejectment  from  said  proper- 
ty, agreed  to  pay  an  additional  sum  of  $1,000 
per  annum  in  excess  of  the  rent  demanded 
in  tlie  lease  to  McGaw — then  and  in  that 
event  the  plaintiff  is  entitled  to  recover  from 
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tbe  said  McOaw  said  excess  of  rent  so  agreed 
to  be  paid,  together  witb  sncb  reasonable 
costs  and  expenses  as  the  jury  may  And  the 
plaintlfl  Incnrred  in  procuring  a  new  lease 
of  tbe  said  premises." 

Plaintiff's  fourth  prayer:  "The  plaintiff 
prays  the  court  to  instruct  the  court  sitting 
as  a  Jury  that,  if  It  find  that  the  defendant, 
George  K.,  McGaw,  occupied  the  position  of 
local  manager  In  the  city  of  Baltimore  of  the 
plaintiff,  and  was  a  director  of  the  company 
at  tbe  time  he  procured  the  lease  in  his  own 
name  on  tbe  25th  day  of  October,  1909,  as 
set  forth  in  the  first  prayer,  if  it  so  find,  and 
It  further  find  that  under  the  facts  as  re' 
cited  in  said  prayer  said  McGaw  assigned  tbe 
lease  to  the  plaintiff,  and  after  the  said  as- 
signment tbe  said  McGaw  failed  to  make  any 
effbrt  whatever  to  secure  or  procure  tbe  con- 
sent of  the  lessors  to  said  assignment,  but  on 
the  contrary,  authorized  Messrs.  Warden  and 
Hopper  to  use  bis  name  as  a  guarantor  of  an 
otter  of  a  higher  i«nt  made  by  the  said 
Warden  and  Hom)er  to  tbe  said  trustees,  if 
the  Jury  so  find,  and  that  by  reason  of  tbe 
said  action  on  the  part  of  the  said  McGaw, 
the  trustees  having  the  said  higher  offer, 
guaranteed  as  aforesaid,  declined  to  assent 
to  tbe  said  assignment,  but  required  the 
plaintiff  to  pay  a  higher  rent,  then  in  that 
event  the  plaintiff  is  entitled  to  recover." 

And  tbe  defendant's  twelfth  prayer,  as  re- 
ferred to  In  the  opinion,'  was  as  follows: 

Defeadant's  twelfth  prayer:  "That  unless 
the  court  sitting  as  a  Jury  shall  find  from  tbe 
evidence  that  damage  was  caused  tbe  plain- 
tiff corimratlon  by  the  defendant's  taking  the 
lease  of  tbe  premises  known  as  No.  220-222 
North  Clurles  street  In  bis  own  name,  or 
by  bis  failure  to  promptly  assign  said  lease 
<if  the  court  sitting  as  a  Jury  shall  find  such 
failure),  the  verdict  of  the  court  sitting  as 
a  Jury  should  be  for  the  defendant" 

Argued  before  BOTD,  C.  J.,  and  BRI8- 
OOE,  PBARCB,  8CHMUCKBB,  BURKB, 
WORTHIN6T0N,  THOMAS,  and  HEN- 
RY, 33. 

Cteorge  Weems  Williams  and  Prank  Gos- 
nell,  for  appellant  John  B.  Semmes,  for 
appellee. 

BURKB,  J.  By  this  appeal  tbe  pending 
case  is  brought  before  us  for  the  second 
time.  Tbe  first  case  is  reported  In  106  Md. 
536,  68  Atl.  17.  The  dedaraUon  in  that 
suit  contained  two  causes  of  action  incor- 
porated in  one  count  It  was  alleged  that 
tbe  defendant  had  committed  two  breaches 
of  duty  which  he  owed  to  the  plaintlfl^ 
whereby  in  each  Instance  it  suffered  loss. 
This  defect  in  tbe  declaration  was  noticed 
in  tlie  opinion  of  this  court;  and,  as  the 
Judgment  was  reversed  and  tbe  case  remand- 
ed, it  was  said  that  the  declaration  could  be 
amended  before  the  retrial  of  tbe  case.  It 
was  accordingly  amended.  Tbe  narr.  in  tbe 
present  case  contains  three  counts.  The 
first  and  second  counts  declare  upon  the  two 


causes  of  action  contained  in  the  declara- 
tion In  the  former  case,  and  the  third  count 
assigns  a  new  ground  of  action.  Briefly  stat- 
ed, the  causes  of  action  relied'  upon  in  the 
respective  counts  of  the  narr.  in  this  case 
are:  First  that  tbe  defendant  committed 
an  actionable  wrong  in  taking  tbe  lease  in 
his  own  name,  when  be  could  and  should 
have  taken  it  in  the  name  of  the  plaintiff; 
secondly,  that  he  refused  to  make  any  effort 
to  procure  the  consent  of  tbe  trustees  to  thO' 
assignment  of  the  lease  to  the  plaintiff,  but 
permitted  himself  to  be  used  as  a  guarantor 
for  an  increased  offer  of  rent  for  the  premi- 
ses made  by  Hopper  and  Warden;  thirdly, 
that  it  was  the  duty  of  tbe  defendant  to  aid 
the  plaintiff  in  procuring  the  assent  of  the- 
trustees  to  tbe  assignment  of  the  lease,  and- 
that  he  refused  to  aid  them,  wbereby  loss 
accrued  to  the  plaintiff.  Tbe  first  and  sec- 
ond counts  set  out  causes  of  action  identical 
with  those  contained  In  the  declaration 
which  appeared  in  the  record  on  the  former 
appeal.  In  the  trial  of  that  case, tbe  lower 
court  directed  a  verdict  for  the  defendant 
upon  tbe  ground  that  there  bad  been  no 
evidence  offered  legally  sufficient  to  entitle 
tbe  plaintiff  to  recover.  We  held  that  there 
.was  legally  sufficient  evidence  to  support 
both  causes  of  action  upon  which  the  plaiur 
tiff  relied  in  that  case,  which,  as  we  have 
stated,  are  set  out  in  tbe  first  and  second 
counts  in  the  declaration  appearing  in  this 
record.  Upon  the  new  trial  the  plaintiff  re- 
covered a  Judgment  and  tbe  defendant  has 
brought  this  appeal.  Tbe  record  contains 
no  exceptions  to  the  ruling  of  tbe  court  upon 
questions  of  evidence.  At  the  close  of  the 
whole  case  the  plaintiff  offered  7  prayers, 
and  the  defendant  14,  for  Instructions.  The 
defendant  filed  8pe<^l  exceptions  to  tbe 
plaintiff's  first  third,  and  fourth  prayers. 
Tbe  court  overruled  the  special  exceptions, 
and  granted  tbe  plaintiff's  first  second,  third, 
and  fourth  prayers,  and  rejected  its  fifth, 
sixth,  and  seventh.  The  defendant's  twelfth 
prayer  was  conceded,  and  all  its  other  pray- 
ers were  refused.  He  excepted  to  the  ruling 
of  tbe  court  upon  bis  prayers  and  special  ex- 
ceptions, and  this  constitutes  tbe  only  ex- 
ception before  us. 

The  reporter  will  set  out  the  plaintifTs 
granted  prayers,  and  also  the  defendant's 
twelfth  prayer.  The  defendant's  first,  sec- 
ond, third,  fourth,  sixth,  eighth,  thirteenth; 
and  fourteenth  prayers  concluded  In  some 
Instances  against  tbe  right  of  the  plaintiff 
to  recover,  and  in  others  denies  his  right 
to  recover  upon  certain  counts  of  tbe  dec- 
laration. They  raised  practically  the  same 
questions  presented  by  the  special  exceptions 
to  the  platotlfTs  pray  era 

The  court  was  asked  by  tbe  defendant's 
fifth  prayer  to  tell  the  Jury  that  inasmuch 
as  tbe  uncontradicted  evidence  showed-  that 
all  relationship  between  the  plaintiff  and 
tbe  defendant  terminated  on  the  8tb  of  De- 
cember, 1905,  tbe  defendant  was  not  liable 
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tot  anything  he  did,  or  omitted  to  do,  after 
that  date.  This  prayer  was  not  supported 
by  the  evidence,  and  waa  properly  refused. 
Mr.  McGaw  did  not  eever  his  relation  as  a 
director  of  the  plaintiff  corporation  until 
January  13,  1906,  and  for  any  actionable 
breach  of  duty  committed  by  blm  as  such 
director  he  was  liable.  The  defendant  by 
his  seventh  prayer  asked  the  court  to  rule, 
as  a  matter  of  law,  that  there  was  no  evi- 
dence legally  sufficient  to  show  that  when 
the  defendant  secured  the  lease  In  his  own 
name,  he  could  have  secured  a  similar  lease 
for  the  plaintiff  corporation  at  the  same 
rental.  This  prayer  was  properly  rejected  for 
reasons  which  will  be  presently  stated.  His 
eleventh  prayer  asserts,  but  states  no  legal 
conclusion,  that  the  uncontradicted  evidence 
shows  that  the  defendant  was  at  no  time 
authorized  to  take  the  lease  of  the  premises 
In  the  name  of  the  plaintiff  corporation. 
While  it  Is  true  the  defendant  was  not  ex- 
pressly told  to  rent  the  premises  and  take 
the  lease  In  the  plaintiff's  name,  there  is 
ample  evidence  from  which  a  Jury  might 
have  found  that  be  had  authority  to  do  so. 
The  prayer  was  not  only  Indefinite  and  in- 
conclusive, but  was  misleading,  and  It  tend- 
ed to  divert  attention  from  the  real  issues 
made  by  tbe  pleadings.  The  evidence  pro- 
duced In  support  of  the  plalntUTs  case  is 
substantially  the  same  as  that  contained 
in  the  record  on  the  former  appeal.  It  is  In 
no  essential  imrticular  different  Assuming 
that  the  court  was  right  in  rejecting  the  de- 
fendant's ninth  and  tenth  prayers,  a  ref- 
erence to  tbe  statement  of  facts  contained 
in  the  opinion  in  tbe  former  case,  and  to 
the  conclusion  reached  by  the  court,  is  suffi- 
cient to  show  that  the  trial  Judge  committed 
no  error  In  granting  the  plaintiff's  first  and 
fourth  prayers.  Those  prayers  are  based 
upon  the  first  and  second  counts  of  the 
amended  declaration,  which  set  up  the  pre- 
cise causes  of  action  alleged  in  the  narr.  In 
the  former  case,  and  we  there  said  that  the 
evidence  was  legally  sufficient  to  be  submit- 
ted to  a  Jury  in  support  of  both  causes  of 
Action.  We,  therefore,  hold  that  the  deci- 
sion In  tbe  former  case  Is  conclusive  of  all 
questions  raised  by  the  special  exceptions 
and  prayers  of  th6  defendant  to  take  the 
case  from  the  Jury  for  lack  of  legally  suf- 
ficient evidence  to  support  either  of  these 
counts. 

The  evidence  produced  on  behalf  of  the 
defendant.on  the  retrial  of  the  case  consisted 
of  that  of  Mr.  McGaw,  Frank  W.  Hopper, 
and  certain  extracts  from  the  minute  book 
of  the  plaintiff  corporation.  We  find  noth- 
ing In  this  evidence  to  Induce  us  to  hold  that 
the  principles  announced  In  the  former  case 
should  not  be  applied  to  this.  It  Is  fair  to 
■ay  that  Mr.  McGaw  was  not  conscious  of 
any  Intentional  wrongdoing,  and  that  he  be- 
lieved he  had  a  perfect  right  to  do  what  he 
did  do;  but,  if  the  facts  stated  either  In 
the  first  or  fourth  prayers  of  the  plaintiff  be 


true,  he  must  be  held  liable  for  such  loss  aa 
the  plaintiff  thereby  Incurred. 

The  plaintiff's  second  prayer  is  said  to  be 
objectionable  because  it  allows  the  recovery 
of  such  reasonable  and  necessary  costs  aa 
the  plaintiff  was  put  to  In  procuring  tbe  new 
lease.  These  costs  consisted  of  a  counsel 
fee  of  $250  paid  Mr.  Steele,  and  certain  ex- 
penses Incurred  by  officials  of  the  plaintiff 
company  In  procuring  the  leasehold  title  to 
the  premises.  Tbe  counsel  fee  and  costs 
which  the  court  allowed  the  plaintiff  to  re- 
i-over  Are  not  the  counsel  fees  and  costs  in- 
volved in  this  litigation,  but  such  only  as 
were  incurred  In  securing  the  new  lease  in 
its  name  af tn*  the  defendant  had,  as  alleged, 
wrongfully  secured  in  his  own  name  a  lease 
of  the  property.  These  expenses  were  paid 
by  the  plaintiff  and  proven  at  the  trial,  and 
it  is  not  denied  that  they  were  reasonable, 
and  there  seems  to  be  no  ^onbt  that  they 
were  necessarily  incurred.  The  general  rule 
Is  that  costs  and  expenses  of  litigation,  other 
than  the  usual  and  ordinary  court  costs,  are 
not  recoverable  In  an  action  for  damages,  nor 
are  such  costs  even  recoverable  in  a  sub- 
sequent action;  but,  where  the  wrongful 
acts  of  the  defendant  have  involved  the  plain- 
tiff In  litigation  with  others,  or  placed  him 
In  such  relations  with  others  as  make  it 
necessary  to  incur  expense  to  protect  his  In- 
terest, such  costs  and  expense  should  be 
treated  as  the  legal  consequences  of  tbe 
original' wrongful  act  If  the  plalntilTB  evi- 
dence be  true,  it  was  about  to  lose  possession 
of  the  premises  by  tbe  wrongful  act  of  tbe 
defendant,  and  it  was  obliged  to  employ 
professional  aid  and  incur  expense  to  retain 
possession  of  the  premises  to  which,  as  be- 
tween Itself  and  the  defendant.  It  was  en- 
titled, and  the  necessary  expenses  it  Incurred 
to  regain  the  possession  Is  an  element  of  the 
Injury.  Hadley  v.  Baxendale,  9  Exch.  341; 
Furstenburg  v.  Fawsett,  61  Md.  191,  192; 
City  Passenger  Railway  Ck).  v.  Kemp,  61  Md. 
75;  Webster  v.  Woolford,  81  Md.  329.  32  Atl. 
734;  1  Sutherland  on  Damages  (2d  Ed.)  {  5& 
The  other  objection  to  this  prayer  is  disposed 
of  by  what  we  have  said  In  passing  on  the 
first  prayer  of  the  plaintiff. 

It  clearly  appears  that  the  defendant  was 
not  Injured  by  the  granting  of  the  plaintUTs 
third  prayer.  That  prayer  Is  based  upon 
tbe  third  count  of  the  declaration,  and  It 
is  shown  that  the  verdict  and  Judgment  w«e 
entered  under  the  first  count,  and  that  the 
court  would  not  have  found  for  the  plaintiff 
under  either  of  the  other  counts.  If,  there- 
fore, there  were  error  In  granting  that  pray- 
er, and  we  are  not  to  be  understood  as  so 
deciding,  it  was  not  reversible  error,  as  no 
harm  whatever  was  done  to  the  defendant, 
and  this  is  likewise  true  of  the  asserted  In- 
consistency between  the  defendant's  twelfth 
prayer,  which,  being  conceded,  became  th« 
law  of  the  case  (Gans  Salvage  Co.  v.  Bvmes, 
102  Md.  245,  62  AtL  155,  IL.  R.  A.  (N.  S.] 
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272),  and  the  third  and  fourth  granted  pray- 
ers of  the  plaintiff. 

The  defendant's  ninth  prayer  asked  the 
court  to  declare  that  upon  the  uncontradicted 
evidence  In  the  case  the  trustees  of  the  es- 
tate of  John  and  James  Gregg  participated  In 
the  defendant's  wrongful  act  in  securing  the 
lease  In  his  own  name.  It  Is  argued  that, 
as  the  trustees,  with  full  knowledge,  partici- 
pated In  the  defendant's  violation  of  duty,  a 
resulting  trust  was  thereby  created  in  favor 
of  the  plaintiff,  which  it  could  have  enforced 
against  the  trustees  and  Mr.  McGaw,  and 
therefore  there  was  no  necessity  for  the  pay- 
ment of  the  increased  rent.  The  defendant's 
tenth  prayer  rests  upon  the  same  proposition. 
It  may  well  be  conceded  that  Mr.  McGaw 
held  the  lease  of  October  26,  1905,  as  trustee 
for  the  plaintiff,  and  that  it  could  have  com- 
pelled him  to  assign  it;  but  the  uncontra- 
dicted evidence  does  not  show  that  the  trus- 
tees knew  that  the  defendant  was  violating 
his  duty  to  the  plaintiff  at  the  time  they  ex- 
ecuted the  lease,  or  that  they  participated 
in  any  breach  of  duty  which  may  have  been 
committed  by  the  defendant  On  the  con- 
trary, it  tends  to  show  that  their  conduct 
was  in  all  respects  fair  and  proper.  There 
la  certainly  nothing  in  the  conduct  of  the 
trustees  that  would  authorise  the  court  to 
hold,  as  a  matter  of  law,  that  the  defend- 
ant was  thereby  relieved  of  liability  In  this 
suit 

We  find  no  reversible  error  in  any  of  the 
rulings  of  the  trial  court,  and  the  Judgment 
appealed  from  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


(Ui  Hd.  te) 

DAOUB  T.  GRAND  LODGE  BROTHER- 
HOOD OF  RAILROAD  TRAINMEN. 
(Court  of  Appeals  of  Maiyland.    June  29,  1909.) 

1.  IiTSUBARCK  (J  754*)— MtrrnAL  Bewifits— 
FoBrEiTURB— Payment  or  Dues. 

Plain  tiff's  dues  for  January  were  sent  by 
mail,  as  was  the  custom  of  absent  members,  and 
the  letter  was  taken  to  the  house  of  the  financier 
of  the  subordinate  lodge.  The  house  was  found 
locked,  and  the  letter  was  taken  bade  to  the 
post  office,  and  notice  sent  to  the  financier,  who 
did  not  call  for  it  until  January  15th.  In  the 
preceding  month  of  December  plaintiff  had  been 
transferred  to  another  lodge,  which  thereafter 
refused  his  dues  because  it  had  not  accepted  the 
transfer,  and  the  transferring  lodge  thereafter 
refused  his  dues  because  of  nis  alleged  delin- 
quency. Held,  that  the  default  was  due  to  the 
negligence  of  the  local  officer,  and  the  company 
could  not  avail  itself  thereof  to  evade  payment 
under  the  certificate. 

[Ed.    Note.— For  other  caaes,  see  Insurance, 
Dec.  Dig.  f  754.*] 

2.  Insxjbanci  (J  747*)  —  BScPTn.siON— Waivkb 

— Il.r,EGAT,ITT. 

Plaintiff  sent  his  dues  by  mall  to  the  C. 
lodge,  of  which  be  had  been  a  member,  but  they 
were  not  received  because  of  the  absence  of  the 
local  officer.  In  the  preceding  month  plaintift. 
without  bis  knowledge  or  consent,  bad  been 
transferred  to  the  M.  lodge.  The  C.  lodge  re- 
fused his  dues  because  of  his  alleged  delinquen- 


cy, and  the  M.  lodge  lefuied  them  because  it 
had  not  accepted  the  transfer.  The  officer  of 
the  C.  lodge  told  him  that  a  mistake  bad  been 
made  in  suspending  him,  and  that  he  thought 
the  lodge  would  readmit  him,  and  he  filled  out 
and  returned  a  blank  given  him  for  readmis- 
sion.  He  was  notified  to  attend  the  C.  lodge 
on  a  certain  date,  but  the  reason  therefor  was 
not  stated,  and  his  work  carried  him  to  a  dis- 
tant city  on  the  date  mentioned.  Afterwards 
he  attempted  to  join  another  lodge,  but  was  re- 
jected for  physical  disqualification,  and  he  wrote 
a  letter  requesting  that  the  dues  which  had  been 
received  after  his  expulsion  be  refunded.  Held 
that,  as  plaintiff  did  not  know  what  his  rights 
were,  and  was  pursuing  such  course  as  he  was 
advised  was  proper  for  the  restoration  of  his 
rights,  he  had  not  waived  the  illegality  of  bis 
expulsion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  747.*] 

3.  IKSUBAITCE   (I   825*)— ExpuusiON— Waiver 

— QUESnOK  FOB  JUBT. 

Where  the  question  whether  a  member  of 
an  insurance  order  had  waived  the  illegality  of 
his  expulsion,  depended  on  parol  evidence  of 
facts  and  circumstances  it  should  be  deter- 
mined by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  825.*] 

4.  Iwbdbance    (i    805*)— Mutual   Bekeitit— 
Right  of  Action— Conditions  Pbecedent. 

Where  defendant  in  a  mutual  benefit  insur- 
ance society  denied  its  liability,  disallowed  the 
claim,  and  refused  appeal  to  the  beneficiary 
board,  insured  had  a  right  to  bring  suit,  and  de- 
fendant was  estopped  to  rely  on  the  provisions 
of  the  constitution  relating  to  appeal,  or  to 
proofs  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  805.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty;   M.  L.  Keedy,  Judge. 

Action  by  Harry  D.  Dague  against  the 
Grand  Lodge  Brotherhood  of  Railroad  Train- 
men.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Argued  before  BOTD,  C.  J.,  and  PEARCB, 
8CHMUCKER,  BURKE,  WORTHINQTON, 
and  THOMAS,  JJ. 

Walter  C.  Capper,  for  appellant  Austin 
A.  Wilson,  for  appellee. 

BURKE,  J.  The  appellee  Is  a  voluntary 
Incorporated  organization  doing  business  in 
this  state.  It  consists  of  a  grand  lodge, 
with  headquarters  located  at  Cleveland,  Ohio, 
and  subordinate  lodges  holding  charters 
granted  by  the  Grand  Lodge.  The  object  of 
the  organization  Is  to  unite  the  railroad 
trainmen,  and  to  promote  their  general  wel- 
fare. It  issues  three  classes  of  beneficiary 
certificates  known  as  Classes  A,  B,  and  C. 
The  constitution  provides  that  each  class 
shall  be  evidenced  by  a  beneficiary  certificate, 
to  be  issued  under  the  hands  of  the  grand 
master  and  grand  secretary  and  treasurer, 
and  In  the  name  and  under  the  seal  of  the 
Grand  Lodge.  Each  certificate  shows  the 
class  in  which  It  is  issued,  and  provides  for 
the  payment  in  accordance  with  the  consti- 
tution of  the  order,  of  the  full  amount  of 
such  class  upon  the  death  of  the  Insured 


•For  othar  cma«i  le*  sams  topic  and  lection  NUMBER  In  Dec.  4k  Am.  Digs.  U07  to  data,  A  Reportar  Indaxaa 
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therelii  named,  or  upon  his  becoming  totally 
and  permanently  disabled.  A  person  who 
suffers  the  loss  of  a  hand  at  or  abore  the 
wrist,  or  the  loss  of  a  foot  at  or  above  the 
ankle  joint,  or  the  loss  of  the  sight  of  both 
eyes,  is  totally  and  permanently  disabled 
within  the  meaning  of  the  certificate.  When 
a  member  Is  thus  disabled,  he  Is  entitled  to 
on  sufficient  and  satisfactory  proof  thereof, 
the  full  amount  of  his  beneficiary  certificate, 
but  not  otherwise.  When  a  member  suf- 
fers such  disability.  It  is  the  duty  of  the 
lodge  of  which  be  Is  a  member  to  furnish 
proofs  of  the  same  to  the  Grand  Lodge.  In 
the  event  of  the  disability  of  a  member  while 
out  of  the  Jurisdiction  of  his  lodge.  It  Is  the 
duty  of  the  lodge  within  the  Jurisdiction  in 
which  the  disability  occurs  to  furnish  these 
proofs  to  the  Orand  Lodge.  Every  claim  for 
total  and  permanent,  disability,  after  disal- 
lowance, shall  be  ref»red  to  the  beneficiary 
board  of  the  order,  and  if  rejected  by  that 
board,  the  claimant  shall  have  the  right  to 
appeal  to  the  Grand  Lodge  at  Its  next  suc- 
ceeding session,  but  not  afterwards.  It  Is 
provided  by  the  constitution  that  no  suit  or 
action  at  law  or  in  equity  shall  ever  be  com- 
menced upon  any  beneficiary  certificate,  until 
after  such  appeal  has  been  taken,  within 
the  time  directed,  and  decided  by  the  Grand 
Lodge.  Section  64  of  the  constitution  de- 
clares that  all  right  of  action  upon  benefici- 
ary certificates  shall  be  absolutely  barred 
unless  proofs  of  death  or  total  and  perma- 
nent disability  shall  be  forwarded  to  the 
grand  secretary  and  treasurer,  as  hereinafter 
required,  within  six  months  after  such  death 
or  disability  occurs,  and  It  shall  be  likewise 
barred  unless  such  action  shall  be  commenc- 
ed in  some  court  of  competent  Jurisdiction 
within  six  months  after  the  final  rejection  of 
the  claim  by  the  Grand  Lodge.  Section  128 
of  the  constitution  of  subordinate  lodges  pro- 
Tides  that  the  dues  of  members  of  this  lodge 
shall  be  paid  monthly  In  advance,  before 
the  first  day  of  each  month,  to  the  financier, 
or  collector  (when  such  office  exists),  and 
shall  be  conditioned  upon  the  class  of  cer- 
tificate held  In  the  beneficiary  department 
Section  141  declares  that  "If  any  member  of 
this  lodge  falling  or  refusing  tu  pay  his  dues 
and  assessments,  as  required  by  section  129, 
becomes  expelled  without  any  notice  or  fur- 
ther action  whatsoever,  and  at  that  Instant 
bis  beneficiary  certificate  shall  be  void,  and 
all  rights  and  benefits  of  beneficiary  member- 
ship shall  cease  and  be  determined."  The 
appellant  in  this  case  held  a  beneficiary 
certificate  In  Class  C  of  the  defendant,  is- 
sned  by  the  Grand  Lodge  on  the  6th  of  May, 
1900,  through  the  agency  of  Subordinate 
Lodge  No.  115.  He  was  transferred  to  the 
Cumberland  Lodge  No.  440  in  1903,  and  it 
Is  admitted  that  he  paid  his  dues  and  as- 
sessments promptly  up  to  the  Ist  of  January, 
1907.  He  suffered  a  total  and  permanent 
disability,  the  loss  of  a  leg  in  the  railroad 
service,   on    the  Zlst   of   July,   1907.     The 


constitution  provided  that  a  member  holding 
a  certificate  In  Class  C  should  receive,  upon 
Incurring  such  disability,  the  sum  of  $1,350. 
The  certificate  was  Issued  upcut  the  express 
conditions  "that  the  said  Harry  D.  Dague 
shall  comply  with  the  constitution,  by-laws* 
rules  and  regulations  now  In  force  or  which 
may  hereafter  be  adopted  by  the  within 
named  brotherhood,  which  as  printed  and 
published  by  the  Grand  Lodge  of  the  said 
brotherhood,  are  made  a  part  thereof,  and 
that  be  pay  all  dues  and  assessments  im- 
posed upon  him  within  the  time  specified  by 
the  constitution  and  by-laws  and  any  failure 
to  make  such  payment  of  either  grand  or 
subordinate  lodge  dues,  or  any  general  or 
special  assessment  levied,  shall  at  once  for- 
feit any  and  all  rights  hereunder,  and  this 
certificate  shall  become  null  and  void  with- 
out notice  to  the  assured,  nor  shall  any  pay- 
ment by  or  for  the  assured  of  either  dues  or 
assessments,  after  such  forfeiture  revive  this 
certificate  or  confer  any  rights  thereunder." 
The  defendant  refused  to  pay  the  amount 
claimed  to  be  due  imder  the  certificate,  upon 
the  ground  that  the  appellant  was  not  a 
member  of  the  organization  when  he  was 
Injured,  and  this  suit  was  brought  to  recover 
the  amount  payable  under  the  certificate. 
The  trial  of  the  case  in  the  circuit  court  for 
Allegany  county  resulted  In  a  verdict  for 
the  defendant  under  an  instruction  granted 
by  the  court,  at  the  close  of  the  plalntlfTs 
case,  that  under  the  pleadings  there  was  no 
legally  sufficient  evidence  to  entitle  him  to 
recover,  and  from  the  judgment  thereon  en- 
tered this  appeal  was  taken. 

The  defendant  claims  that  the  aiq>ellant 
was  not  a  member  of  the  organization,  be- 
cause he  failed  to  pay  his  monthly  dues  for 
January,  1907,  and  that,  under  the  constitu- 
tion of  the  organization  and  the  terms  of 
the  certificate,  that  failure  operated  to  ex- 
pel him  from  membership,  and  to  forfeit  all 
his  rights  under  the  oertlflcate.  The  court 
below  found  that  this  contentioin  of  the 
appellee  was  not  sustained  by  the  evidence, 
and  that  the  failure  of  Lodge  No.  440  to  re- 
ceive the  dues  for  January,  1907,  and  the  en- 
suing months  was  not  due  to  any  default 
on  the  part  of  the  plalntlfl.  The  evidence  is 
clear  that  his  dues  for  January,  1907,  and 
for  the  intervening  months  preceding  the  ac- 
cident, were  not  paid  to,  or  received  by,  the 
Cumberland  Lodge,  because  of  the  default 
of  the  officers  of  that  lodge  B.  M.  Fettle 
was  the  financier  of  that  lodge,  and  It  was 
his  duty  to  receive  the  dues  of  members,  and 
to  give  receipts  therefor.  These  dues  were 
obliged  to  be  paid  monthly  In  advance  before 
the  first  day  of  each  month.  It  was  the 
duty  of  Mr.  Fettle  to  provide  some  place 
where  the  members  could  pay  their  dues  to 
him' In  person,  or  to  some  person  authorized 
to  receive  them.  The  testimony  shows  that 
the  dues  of  the  plaintiff  for  January,  1907, 
were  tak6n  to  the  home  of  Mr.  Fettle  on  the 
29th  of  December,  1006,  by  J.  B.  Wahl,  « 
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nail  carrier  of  the  Cumberland  post  office. 
The  house  was  locked,  and  that  Mr.  Fettle 
was  away  from  home,  and  be  had  no  ofilce  at 
which  the  money  could  be  paid.  The  mouey 
was  sent  by  the  plaintiff  In  a  registered  letter 
from  Glassport,  Pa.,  and  that  it  was  the 
custom  of  members  who  were  absent,  as  the 
plaintiff  was,  to  send  their  dues  by  mall. 
A  notice  wais  left  under  the  door  at  Mr.  Fet- 
tle's home,  notifying  him  that  the  letter 
was  at  the  post'  office.  It  was  his  custom  to 
call  at  the  office  abont  the  last  of  each  month 
and  receive  registered  letters  and  money 
orders,  but  in  December,  1906,  he  did  not  do 
this,  and  allowed  his  mall  to  accumulate, 
and  this  letter  was  not  delivered  until  about 
the  15th  of  January,  1907.  The  evidence 
also  shows  that  on  December  26,  1906,  the 
Cumberland  IjOdge,  without  notice  to  the 
plaintiff,  transferred  him  to  Glassport  Lodge, 
hut  he  never  was  accepted  by  that  lodge; 
and,  tinder  section  155  of  the  constitution  of 
subordinate  lodges,  he  retained  his  member- 
ship In  the  Cumberland  Lodge,  and  it  was  his 
duty  to  pay  his  dues  and  assessments  to  it. 
Xbe  plaintiff  was  at  all  times  ready,  able, 
and  willing  to  pay  bis  monthly  dues  as  they 
became  payable  snbaeqnent  to  January  1, 
1907;  but  the  Cumberland  Lodge  declared 
it  could  not  receive  them  because  his  failure 
to  pay  the  January  dues  had  forfeited  his 
membership  in  the  order,  and  the  McKees- 
port  IvOdge  to  which  he  had-  been  transferred 
wonld  not  receive  them,  because  he  had  not 
been  accepted  by  that  lodge. 

It  is,  we  think,  entirely  clear  that  the  situ- 
ation in  which  the  plaintiff  was  placed  was 
due  to  the  default  and  negligence  of  E.  M. 
Fettle,  the  financier  of  the  Cumberland 
Lodge,  and  that  under  the  rule  laid  down  In 
Schlosser  t.  Grand  Lodge,  94  Md.  362,  50 
Atl.  1048,  the  defendant  cannot  avail  itself 
of  that  negligence  to  evade  the  payment  oi 
the  sum  claimed  to  be  due  under  the  cer- 
tificate. The  appellee  contends  that,  if  It  be 
conceded  that  the  plaintiff  was  illejrally  sus- 
pended, he  has  waived  the  illegality  of  the 
expulsion,  and  therefore  cannot  recover.  The 
court  below  adopted  this  view,  and  with- 
drew the  case  from  the  jury  upon  that  ground 
alone,  but  stated  that  the  case  was  a  close 
one.  The  propriety  of  this  ruling  involves  an 
examination  of  the  facts  apiiearing  In  the 
record  upon  which  It  was  based.  There  was 
no  express  waiver  of  any  of  his  rights  of 
membership,  and  it  is  evident  that  the  plain- 
tiff did  not  intend  willingly  to  surrender 
any  of  his  rights,  but  that  he  wished  to  re- 
tain the  benefits  to  which  he  was  entitled 
under  bis  certificate.  The  Cumberland  Lodge 
told  him  that  a  mistake  had  been  made  In 
suspending  him,  and  he  was  told  by  Mr.  Fet- 
tle that  he  thought  the  lodge  would  readmit 
him  wltbont  cost,  and  shortly  after  that  Mr. 
Little,  the  secretary,  sent  him  a  blank  form 
of  readmlsslon,  which  he  filled  out  and  r^ 
turned  to  the  Cumberland  Lodge.    He  was 
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notified  on  February  21,  1907,  to  be  In  Cum- 
berland on  the  27th  of  that  month,  hvt  was 
not  told- for  what  purpose.  He  was  then  148 
miles  from  Cumberland  at  work,  and  he 
could  nojt  come.  He  heard  nothing  further 
from  the  Cumberland  Lodge.  He  then  tried 
to  Join. the  McKeeaport  Lodge,  but  was  re- 
jected because  of  some  physical  dlsqnnliflca- 
tlons.  ,0n  April  4, 1907,  lie  wi-ote  the  follow- 
ing letter  to  A.  E.  King,  grand  secretary  and 
treasurer  of  the  defendant:  "As  I  have  been 
dropped  out  of  the  B.  of  R.  T.  aud  refused 
readmlsslon  again  as  a  beneficiary  member, 
I  thought  I  would  write  and  let  you  know 
under  what  circumstances  I  was  expelled  on 
December  28th.  I  sent  a  registered  letter  to 
Bro.  Fettle  of  440  at  Cumberland  at  No.  18 
Davison  street,  with  my  dues,  $2.75,  and  I 
went  to  Philadelphia;  did  not  get  back  until 
January  14th,  '07,  and. Brother  Fettle  claim- 
ed he  did  not  get  my  dues  In  time,  but  he 
ought  to  have  gotten  them  on  the  morning 
of  the  29th,  not  later  than  9:30  o'clock,  as 
they  have  a  mail  delivery  In  the  morning 
and  one  In  the  afternoon.  Now,  I  have  got 
the  registered  receipt  from  him  dated  Jan. 
10th,  '07.  Now,  I  cannot  understand  why 
he  did  not  get  it  sooner.  Then  Bro.  O.  H. 
Little  sent  me  a  form  to  fill  out  for  rein- 
statement, stating  that  through  an  error  of 
Bro.  Fettle  the  lodge  would  reinstate  me  and 
stand  all  expenses.  Now,  I  filled  the  form 
out,  but  I  had  only  to  the  27th  of  February 
to  get  there,  and  I  could  not  go  on  account 
of  my  being  away  the  month  before  and  it 
would  cost  me  nine  dollars  and  I  would  have 
to  lose  about  three  days,  as  it  Is  about  143 
miles  from  here  to  Cumberland.  Now  Mr. 
King,  I  think  that  440  ought  to  refund  that 
$2.76,  as  I  never  got  my  receipt  If  I  had 
gotten  my  receipt  I  would  not  have  been  ex- 
pelled the  day  I  sent  my  dues  to  Cumber- 
land. They  sent  a  transfer  card  the  next 
day,  and  I  did  not  know  that  518  of  Mc- 
Keesport  had  asked  for  it,  as  I  did  not 
intend  to  stay  at  this  place,  as  I  was  work- 
ing out  a  notice  at  the  time,  and  then  I  re- 
called it  and  stayed  here  on  the  F.  and  L.  E. 
Now  I  have  belonged  to  the  B.  of  R.  T.  for 
nearly  8  years,  and  I  have  never  asked  any 
lodge  to  carry  me  over  from  one  month  to 
another,  but  I  have  voted  for  more  than  one 
member  to  be  carried  over  when  they  were 
in  hard  luck,  and  I  never  got  but  three  dol- 
lars out  of  440,  and  that  was  one  time  I  had 
my  ankle  hurt,  and  I  never  got  anything  out 
of  lodge  113  at  Philadelphia,  as  I  always 
have  had  good  health.  Now,  I  am  not  writ- 
ing this  to  try  to  get  back  In  the  B.  of  R.  R. 
T.,  but  I  am  jnst  stating  plain  facts,  as  I 
have  paid  about  $250  In  the  B.  of  R.  R.  T. 
already.  I  think  lodge  440  ought  to  refund 
my  last  $2.75  that  I  sent  to  Cumberland.  I 
do  not  know  what  I  was  turned  down  for, 
but  I  think  when  you  pass  one  doctor  fbr 
work  you  ought  to  be  able  to  pass  another 
one  for  the  B.  of  R.  R.  T.  as  I  am  more 
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Btoater  no\r  tban  when  I  first  Joined  Uie  B. 
of  R.  R.  T.,  as  I  am  about  20  pounds  heavier, 
and  I  never  felt  better  In  my  life.  Now  Mr. 
King,  see  what  you  can  do  about  having  440 
refund  that  $2.75  to  me.  This  is  all  I  ask, 
as  I  do  not  feel  like  going  in  the  B.  of  R.  R. 
T.  as  an  honorary  member.  Hoping  you  will 
look  the  matter  up  with  440,  I  remain,"  etc. 
After  the  appellant  was  injured  he  went 
to  see  some  of  the  members  of  the  Cumber- 
land Lodge  to  see  what  they  were  going  to 
do  about  It  It  -is  apparent  from  the  whole 
conduct  of  the  plalntlfT  that  be  did  not  know 
what  bis  rights  were  in  the  matter,  and -that 
he  was  pursuing  such  course  as  he  was 
advised  was  proper  for  the  restoration  of 
rights  which  he  supposed  he  bad  lost  through 
a  mistake  of  the  Cumberland  Lodge.  It  is 
not  conceivable  that  be  would  have  done 
what  be  did  do  if  be  had  known  that  bis  ex- 
pulsion from  membership  In  the  order  was 
Illegal,  and  that  in  point  of  fact  and  law 
his  rights  under  his  certificate  were  still  in- 
tact Misapprehension  or  ignorance  of  his 
rights  furnishes  the  only  reasonable  explana- 
tion of  his  conduct  Waiver  or  acquiescence 
(which  is  a  species  of  waiver  by  tacit  as- 
sent) "implies  the  abandonment  of  some 
right  which  can  be  exercised,  or  tbe  re- 
nouncement of  some  benefit  or  advantage 
which  but  for  such  waiver  the  party  re- 
linquishing would  have  enjoyed.  The  gen- 
eral rule  Is  that  there  can  be  no  waiver  un- 
less the  person  against  whom  the  waiver  is 
claimed  bad  full  knowledge  of  his  rights, 
and  of  facts  which  will  enable  him  to  take 
eflfectual  action  for  the  enforcement  of  such 
rights.  No  one  can  acquiesce  in  a  wrong 
while  ignorant  tbat  It  has  been  committed, 
and  tbat  the  effect  of  his  action  will  be  to 
confirm  it."  29  Am.  te  Eng.  Ency.  of  Law, 
1093.  In  this  case  the  court  ruled,  as  a  mat- 
ter of  law,  that  the  plaintiff  had  waived  or 
acquiesced  in  the  wrongful  acts  of  tbe  de- 
fendant In  thus  holding  we  think  the 
court  fell  into  an  error.  There  is  a  class 
of  cases,  of  which  the  case  of  Spring  Garden 
Mut  Ins.  Co.  V.  Evans,  9  Md.  1,  66  Am.  Dec. 
80,  is  an  example,  in  which  the  court  ought 
to  determine  as  a  matter  of  law  tbe  question 
of  waiver  vel  non;  but,  where  the  question 
.deitends  upon  parol  evidence  of  facts  and 
circumstances,  it  should  be  determined  by 
tbe  Jury  under  the  instructions  of  the  court 
Caledonian  Ins.  Co.  v.  Traub,  80  Md.  214, 
SO  AU.  904.  The  defendant  denied  its  lia- 
bility, disallowed  the  plaintiff's  claim,  and 
refused  his  appeal  to  the  beneficiary  board. 
Under  these  circumstances  tbe  plaintiff  had 
a  right  to  bring  tbe  suit  and  the  defendant  is 
estopped  to  rely  upon  the  provisions  of  the 
constitution  we  have  quoted  relating  to  the 
appeal  to  the  beneficiary  board,  or  to  the 
proofs  of  loss,  if  it  be  assumed  that  it  was 
tbe  plaintiff's  duty  to  furnish  those  proofs. 


The  Judgment  win  be  reversed,  and  th« 
case  remanded  for  a  new  trial. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial  with  costs  to  the  appellant 
above  and  below. 


OU  Md.  an) 
iBTNA  INDEMNITY  CO.  OIT  HARTFORD, 
CONN.,  et  al.  v.  GEX>RjaB 
A.  FULLER  CO. 

(Court  of  Appeals  of  Maryland.    June  30, 1909.) 

1.  Evidence  (f  20*)— Jddicial  Noticb— Coii- 
icoN  Knowledge— Time  of  Mails. 

In  the  absence  of  evidence  of  actual  delay, 
it  is  common  knowled^  tbat  a  letter,  written 
during  business  hours  m  Baltimore  on  any  day 
except  Saturday,  would  be  delivered  in  New 
York  in  the  early  morning  delivery  of  the  next 
day,  and  if  written  on  Saturday  afternoon 
would  l>e  delivered  on  Monday  moming. 

r£U.    Note.— For  other   ctses,   see   Evidence, 
Dec  Dig.  t  20.*1 

2.  INSURANCK    a    124*)  —  InOEHRITT    IllSDB- 

ANCE. 

A  bond  of  a  subcontractor  to  construct  tbe 
reinforced  concrete  and  cement  work  of  a  build- 
ing, conditioned  on  the  subcontractor  conform- 
ing to  the  contract,  and  stipulating  that  the 
bond  is  executed  by  the  surety  and  received  by 
the  contractor  on  conditions  stated,  is  a  oon- 
tract  of  insurance. 

[Ekl.  Note.— For  other  cases,  see  Insaranoe, 
Cent  Dig.  {  172;  Dec.  Dig.  i  124.*] 

3.  Corporations    (f    672*)— Actions— Pleas. 

A  motion  to  strike  a  plea,  in  an  action  by  a 
foreign  corporation,  alleging  tbat  plaintiff  is  not 
a  corporation,  is  property  overruled. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  2646 ;   Dec.  Dig.  !  672. •] 

4.  Pleading  ({  352*)— Striking  Plea. 

A  motion  to  strike  the  plea  of  non  est  fac- 
tum as  to  the  bond  sued  on,  in  an  action  on  a 
subcontractor's  bond  conditioned  on  his  confoim- 
ing  to  tbe  contract  is  properly  overruled. 

[I<kl.    Note.— For   other   cases,    see   Pleadioc, 
Cent  Dig.  |  1078 ;   Dec.  Dig.  {  S.';2.*] 

6.  Pleading  (i  8*)— Legal  Conclusions. 

A  plea.  In  an  action  by  a  foreign  corpora- 
tion on  a  subcontractor's  bond  conditioned  for 
his  conformity  to  the  contract,  which  avers  tliat 
pjaintiS  is  not  a  corporation  legally  entitled  to 
sue,  and  that  all  liability  of  tlie  surety  on  the 
bond  has  been  released,  is  demurrable,  Ijecause 
stating  conclusions  of  law,  and  not  tbe  facts,  as 
required  by  Code  Pub.  Oen.  Laws  1904,  art  75, 

[Ed.    Note.— For  other   cases,   see   Pleadins, 
Cent.  Dig.  {  12 ;   Dec.  Dig.  |  &•] 

6.  Contracts  (|  306*)- Building  CoiiTBAcn 
— CEBTincATE  OF  Architect — Conclusivk- 

NESS. 

The  architect's  certificate,  showing  on  its 
face  that  the  auditing  was  made  on  the  checks 
and  vouchers  of  expenses  prod\iced  by  the  con> 
tractor,  and  not  on  a  personal  inspection  of  the 
work,  is  not  a  certificate,  within  a  contract  stip- 
ulating tbat  the  expense  incurred  by  the  con- 
tractor, on  tbe  subcontractor  failing  to  comply 
with  the  contract  shall  be  audited  and  certified 
by  the  architect 

[Ed.   Note.— For  other  cases,  see  Contractai 
Dec.  Dig.  f  306.»1 

7.  Contracts  (|  332*)— Actions— Dbfkhsb^— 
Pleading. 

When  a  right  of  action  on  contract  is  once 
vested,  any  circumstance  the  omission  of  which 
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COM  to  defeat  it,  whether  called  a  provUo  by 
way  of  defeasance  or  a  condition  subsequent, 
is  a  matter  of  defense,  and  need  not  be  stated  in 
the  declaration. 

[Ed.    Note.— For   other  cases,   see   Contracts, 
Cent  Dig.  i  1634;    Dec.  Dig.  {  332.»] 

8.  CONTBACTB    (§    328*)— BUILDZNO    CoirTKACIS 

— Breach— Defenses. 

Where  a  subcontractor  gave  a  bond  condi- 
tioned for  his  conforming  to  the  contract  for 
the  construction  of  a  part  of  a  building,  and 
stipulating  that  the  surety,  on  notice,  might 
complete  the  contract  abandoned  by  the  subcon- 
tractor, and  abandoned  the  contract,  a  right  of 
action  at  once  vested  in  the  contractor,  and  the 
deprivation  of  the  right  of  the  surety  to  com- 
l^te  the  contract  was  available  only  In  reduc- 
tion of  damages,  and  was  a  matter  of  defense 
only. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1571 ;   Dec.  Dig.  i  328.*] 

9.  Plkadino  (f  8*)— Leoal  Conclusions. 

A  plea,  in  an  action  on  a  subcontractor's 
bond  conditioned  for  his  conforming  to  his  con- 
tract, which  merely  charges  that  the  contractor 
violated  the  contract,  without  stating  any  facts, 
ia  demurrable,  because  stating  a  legal  conclusion. 
[EkI.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  12;   Dec.  Dig.  {  8.*] 

10.  Appeal  and  Ebbob  (S  1040*)— Habuless 

ERROB— EbBONBOUS    RULINQS    ON    Demub- 

BRBS. 

It  is  not  reversible  error  to  sustain  a  de- 
murrer to  a  plea,  where  the  party  complaining 
had  the  benefit  of  the  plea  by  issue  joined  on 
another  plea. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  1040.*] 

11.  Contracts  (§  236*)— Buzlding  Contbacts 
—Abandonment. 

A  subcontractor,  who  totally  suspended 
work  under  bis  contract  and  who  consented  to 
the  appointmpnt  of  a. receiver  of  his  property, 
thus  voluntarily  putting  it  out  of  its  power  to 
continue  the  work,  in  Taw  and  fact  abandoned 
the  contract. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  1151 ;  Dec.  Dig.  i  256.*] 

12.  Damages  (i  175*)— Breach  or  BxnLOiRc 
Contract— Evidence. 

Where  a  subcontractor  abandoned  the  con- 
tract, the  contractor,  suing  for  the  breach, 
conld  show  the  damages  sustained  by  showing 
that  the  work  done  by  him  in  completing  the 
contract  was  necessaiy,  and  that  the  prices  paid 
for  labor  and  materials  were  the  prevailing  mar- 
ket prices. 

[Ed.    Note.— For    other  cases,    see   Damages, 
Cent  Dig.  §  460 ;   Dec.  Dig.  {  175.*] 

13.  Damages  (8  175*)  —  Building  Contbacts 
— Breaches— Evidence. 

Where  a  contractor,  employing^  a  subcon- 
tractor, stipulated  that  the  expense  incurred  by 
the  contractor  on  the  subcontractor  failing  to 
perform  the  contract  should  be  audited  and  cer- 
tified by  the  architect  and  the  architect,  though 
requested,  refused  to  give  a  certificate,  based 
on  the  contractor's  checks  and  vouchers  of 
expense,  the  contractor,  when  suing  the  sub- 
contractor and  surety  for  the  damages  sustain- 
ed, could  show  the  expense  incurred  in  com- 
pleting the  work,  for  the  act  of  the  architect 
amounted  to  an  absolute  refusal  in  bad  faith  to 
give  a  certificate. 

[Ed.-  Note.— For  other  eases,   see   Damages, 
Cent  Dig.  {  460;   Dec  Dig.  §  175.*] 

14.  Evidence  (i   441*)- Pabol  Bvidknck  — 
Yabyino  Written  Contbacts. 

Evidence  of  an  alleged  verbal  agreement, 
antecedent   to   the  written   agreement  between 


the  parties,  and  diScrihg  from  it,  is  inadinissi- 
ble. 

(Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  t  2030;  Dec.  Dig.  g  441.*] 

15.  Principal  and  Surety  (§  160*)— Actions 
OW  Bonds— Evidence— Admissibility. 

In  an  action  on  a  subcontractor's  bond,  con- 
ditioned for  his  conforming  to  the  cpntract,  evi- 
dence of  statements  by  the  contractor's  manager 
to  the  agent  of  the  surety  as  to  the  responsibil- 
ity of  other  bidders  for  the  contract,  offered  to 
show~  that  the  representations  influenced  the 
surety  in  executing  the  bond,  was  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  436;   Dec.  Dig.  i  160.*] 

16.  Evidence  (t  471*)— Opinions. 

In  an  action  on  a  subcontractor's  bond, 
conditioned  on  his  conforming  to  his  contract, 
it  was  proper  to  refuse  to  permit  a  witness  to 
say  why  the  contractor  did  not  pay  the  subcon- 
tractors pay  roll,  presented  after  the  work 
had  been  stopped ;  for  the  question  called  for 
the  opinion  of  the  witness,  and  not  a  statement 
of  the  contractor  against  his  interest. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  g  2160;    Dec.  Dig.  {  471.*] 

17.  Principal  and  Subbtt  (g  142*)— AcrioNs 
on  Bonds— Defenses. 

Where,  in  an  action  on  a  subcontractor's 
bond,  conditioned  for  his  conforming  to  the 
contract  to  construct  a  part  of  a  building,  it  ap- 
peared that  the  contractor  had  paid  to  the  suS- 
contractor  nearly  $60,000  on  the  contract  of 
$68,000,  while  only  about  60  per  cent,  of  the 
work  bad  been  done,  proof  that  the  contractor, 
required  to  retain  o  per  cent,  of  the  total 
amount  of  the  contract  until  time  for  final  pay- 
ment, had  written  letters  to  creditors  of  the 
subcontractor  stating  that  the  contractor  could 
only  pay  a  certain  percentage  of  the  amount  of 
the  contract  price,  and  that  he  would  not  guar-- 
antee  payment  for  labor  and  materials,  did  not 
defeat  a  recovery  on  the  bond,  on  the  ground 
that  the  letters  made  it  impossible  for  the  sub- 
contractor to  purchase  materials. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  390 ;    Dec.  Dig.  g  142.*] 

18.  Damages  (g  120*)— Breach  of  Building 
Contbacts. 

A  contractor,  suing  on  the  subcontractor's 
bond,  conditioned  on  his  conforming  to  the 
contract,  for  the  damages  sustained  because  of 
the  subcontractor  abandoning  the  work,  is  en- 
titled to  recover  the  seasonable  cost  incurred  by 
him  in  completing  the  work,  less  the  balance  of 
the  contract  price  remaining  in  his  hands. 

[Ed.    Note. — For   other   cases,    see    Damages, 
Cent  Dig.  g  293;    Dec.  Dig.  g  120.*] 

19.  Trial  (g  170*)- Direction  of  Verdict. 

Where  there  was  no  evidence  in  support  Of 
a  plea,  it  was  proper  for  the  court  to  instruct 
the  jury  that  on  that  issue  the  verdict  must  l>e 
against  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  390;   Dec.  Dig.  g  170.*] 

20.  Principal  and  Surety  (g  76*)- Liabili- 
ties—Breach  BY  Principal. 

A  contractor,  employing  a  subcontractor  for 
the  reinforced  concrete  and  cement  work  of  a 
building,  stipulating  that  any  material  purchas- 
ed by  the  contractor  for  the  subcontractor,  or 
any  money  advanced  by  the  contractor  to  the 
subcontractor  for  pay  rolls,  shall  be  charged  to 
the  account  of  the  subcontractor,  and  shall  l>e 
considered  as  a  part  payment  on  the  contract, 
and  that  payments  to  the  subcontractor  may 
be  made  within  5  per  cent  of  the  total  amount 
of  the  price,  the  balance  to  be  held  until 
time  for  final  payment,  obligates  such  contract- 
or to  make  payments  to  the  subcontractor  in 


•ror  other  cases  aw  same  topic  and  section  NUMBER  in  Dee.  ft  Am.  Digs.  1907  to  date,  A  Reportsr  Indexes 


Digitized  by 


Google 


r40 


TO  ATUA.NTIO  REPORTER. 


(Md. 


installineota  na  the  work  progresaei  to  within 
6  per  cent  of  the  total  amount  of  the  contract, 
the  balance  to  be  held  until  time  for  final  pay- 
ment ;  but  a  failure  of  the  contractor  to  make 
Buch  payments  does  not  prevent  a  recovery  on 
the  subcontractor's  bond,  based  on  the  sub- 
contractor atmndoning  the  woric. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  122;  Dec.  Dig.  {  76.*] 

2L   EVIDENCX   (8  8**)— PBBStJMPnOKB. 

The  law  presumes  that  a  representation  la 
tme,  and  the  presumption  must  be  overcome  by 
positive  evidence  of  falsity,  or  by  suspicious 
circumstances  so  strong  as  to  warmnt  a  reason- 
able mind  to  believe  that  there  was  falsity, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  84. »] 

22.  Contracts  (|  212*)— Gonstboction— Rea.- 
■onablb  tute. 

Where  no  time  Is  mentioned  In  the  contract 
within  which  the  surety  of  a  subcontractor  may 
elect  to  complete  the  contract  on  the  subcon- 
tractor abandoning  the  work,  the  surety  has  a 
reasonable  time,  which  is  a  question  of  law  for 
the  court  on  the  facts;  ana  where  the  surety 
was  notified  of  the  default  of  the  subcontractor 
on  the  day  it  occurred,  and  failed  for  nearly  two 
weeks  to  take  any  steps,  the  surety  was  given 
reasonable  time,  and  the  contractor  might  then 
complete  the  work. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  948;  Dec  Dig.  |  212.*] 

23.  Tbiai.  (S  262*)  — iNsxaucnoRS  — IncoKi- 
8I8TBNT  Instructions. 

It  is  not  error  to  reject  a  requested  instruc- 
tion, which  is  in  conflict  with  another  requested 
Instruction,  which   has  been  granted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  Oil ;   Dec  Dig.  {  262.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    TtioB.  Ireland  Elliott,  Judge. 

Action  by  tbe  George  A.  Fuller  Company 
aj^lnstthe  iEtna  Indemnity  Company  of  Hart- 
ford, Connecticut  and  others.  From  a  judgment 
for  plalntiflF,  defendants  appeal.    Affirmed. 

The  court  amended  and  granted  plaintiff's 
prayers  as  follows: 

"(1)  Tbe  court  Instructs  the  Jury  that  if 
they  believe  from  tbe  evidence  that  the 
plaintiff  Is  a  corporation,  and  that  the  plain- 
tiff and  the  defendant,  the  Southern  Con- 
struction Company  entered  Into  the  contract 
dated  the  26th  day  of  May,  1906,  offered  in 
evidence,  relating  to  concrete  work  at  the 
Friedenwald  Building,  and  that  said  com- 
pany commenced  the  said  work  comprehended 
under  said  contract,  and  continued  to  prose- 
cute the  same  until  the  23d  day  of  August, 
1906,  and  that  on  said  date  the  said  defend- 
ant the  Southern  Construction  Company 
abandoned  said  work  without  first  completing 
the  same,  and  shall  further  find  that  the 
'plaintiff  took  charge  of  the  said  unfinished 
work  and  completed  the  same,  and  If  they 
shall  further  find  that  the  plaintiff  had  up  to 
tbe  time  of  said  abandonment  of  the  work 
fully  performed  its  part  of  said  contract,  and 
If  they  shall  further  find  that  said  Southern 
Construction  Company  and  the  defendant  tbe 
.Etna  Indemnity  Company  executed  and  de- 
livered to  the  plaintiff  the  bond  sued  on  in 
this  case  and  offered  in  evidence,  then,  unless 


the  Jury  further  find  that  the  defendant  die 
Mtaa.  Indemnity  Company  has  shown  by  a 
preponderance  of  the  evidence  In  this  case 
that  the  bond  sued  on  was  obtained  from  It 
by  the  fraud  or  misrepresentations  of  tbe 
plaintiff,  the  verdict  of  the  jury  upon  tbo 
whole  case  be  for  tbe  plaintiff. 
•  "(2)  The  court  Instructs  the  Jury  that  If 
they  find  in  favor  of  the  plaintiff,  then  in 
estimating  the  damages  they  shall  allow  the 
plaintiff  such  reasonable  cost  or  expense  as 
the  plaintiff  should  have  Incurred  In  complet- 
ing that  portion  of  the  work  called  for  In  the 
contract  between  the  plaintiff  and  the  de- 
fendant the  Southern  Construction  Company, 
which  they  shall  find  was  not  performed  by 
said  latter  company,  less,  however,  the  bal- 
ance of  the  contract  price  remaining  in  the 
hands  of  the  plaintiff,  which  amounts  to  the 
sum  of  $10,138.48.  The  said  balance  has  been 
arrived  at  upon  the  following  calculation: 

Original  contract  price 166.067  00 

Extras 1.880  00 


Total  contract  price  and  extras  $67,927  00 
Less  payments  on  account  aggregat- 
ing      50.788  52 

Balance  , .  |  8,138  48 

To  which  Is  to  be  added  the  reason- 
able value  of  concrete  sacks,  and 
other  items  which  are  fixed  by  the 
agreement  of  the  parties  at  tbe 
sum  of 2.000  00 


Making   the   total    balance   la    the 
hands  of  the  plaintiff  the  som  of. .  $10,138  48 


above  stated.  The  Jury  may  allow  In* 
terest.  if  <n  their  discretion  they  deem  it 
proper  to  do  so." 

"(6)  The  court  instructs  the  Jury  that  thers 
Is  no  evidence  in  this  case  legally  sufficient  to 
support  the  allegations  of  the  thirteenth  plea 
of  the  defendant  the  Southern  Construction 
Company,  and  their  verdict  upon  the  issues 
raised  in  that  plea  should  therefore  be  for 
the  plaintiff  as  against  tbe  Southern  Oon- 
struetion  Company." 

"(8)  The  court  instructs  the  Jury  that  the 
representations  said  by  tbe  witness  Hunter 
to  have  been  made  to  him  by  the  witness 
Witherspoon  respecting  the  agreement  of  the 
George  A-  Fuller  Company  to  finance  the 
work  comprehended  In  its  contract  with  the 
Southern  Construction  Company,  and  respect- 
ing the  alleged  absence  of  ftnarclal  risk  to 
be  assumed  by  the  Mta&  Indemnity  Company, 
as  surety,  by  reason  of  the  financing  by  tbo 
Puller  Company  aforesaid,  are  not  such  rep- 
resentations, even  if  made,  as  constitute  a 
defense  to  this  action." 

The  court  modified  and  granted  the  prayers 
of  defendant  the  .^tna  Indemnity  Company 
of  Hartford,  Conn.,  as  follows: 

"(2)  The  court  instructs  the  Jury  that  ac- 
cording to  tbe  true  legal  interpretation  of 
the  thirteenth  dauSe  of  the  written  contract 
dated  May  26,  1906.  offered  In  evidence,  the 
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plalntur  was  obligated  to  make  payments  to 
the  Southern  Construction  Company  on  ao- 
count  of  the  total  contract  price  of  $66,067  In 
Installments,  as  the  -work  mentioned  In  said 
contract  progressed,  to  within  6  per  cent,  of 
the  total  amount  of  the  contract,  the  remain- 
ing 5  p6r  cent,  to  be  held  back  until  time  for 
the  final  payment  arrlTed;  but  a  failure  on 
the  part  of  said  plaintiff  to  make  sucb  pay- 
ments, if  found  by  the  Jury,  would  not  pre- 
vent a  recovery  In  this  case  by  the  plaintiff." 

"(1^  The  court  Instructs  the  Jury  that  if 
Uiey  find  that  Leslie  Witherspoon,  the  man- 
ager of  the  plaintiff,  represented  to  Archibald 
J.  Hnnter.  agent  of  the  Mtnti  Indemnity  Com- 
pany, on  or  about  May  26,  1906,  and  prior  to 
the  execution  and  dellyery  of  the  bond  in 
salt,  that  the  plaintiff  bad  received  other  bids 
for  the  work  covered  by  the  contract  guar- 
anteed by  said  bond  at  or  within  $aO0O  of 
the  contract  price  of  $66,067,  and  that  the 
^tna  Indemnity  Company,  in  reliance  on 
such  representation,  executed  and  delivered 
the  said  bond,  and  if  they  shall  further  find 
from  the  evidence  that  such  representation 
was  material  to  the  assumption  by  the  iSltna 
Indemnity  Company  of  liability  thereon,  and 
that  the  said  representation  was  untrue,  then 
the  verdict  of  the  Jury  may  be  for  the  said 
defendatat  the  ^tna  Indemnity  Company,  al- 
though the  Jury  may  also  And  the  other  facta 
offered  in  evidence  by  the  plaintiff." 

The  court  granted  the  following  prayers  of 
defendant  the  JStna  Indemnity  Company  of 
Hartford,  Conn.: 

"(12)  The  court  Instructs  the  Jury  that  it 
was  the  duty  of  the  plaintiff  to  complete  the 
contract  mentioned  in  the  bond  In  this  case 
at  the  lowest  reasonable  cost,  and  if  they 
find  for  the  plaintiff  they  should  not  allow  to 
the  plaintiff  damages  in  excess  of  such  low- 
est reasonable  cost,  with  interest  thereon  in 
their  discretion. 

"(13)  The  court  Instructs  the  Jury  that 
there  ia  no  legally  euffldent  evidence  in  this 
case  to  entitle  the  plaintiff  to  recover  the 
penalty  of  $50  per  day  under  the  fourteenth 
clause  of  the  contract  between  the  plaintiff 
and  the  defendant  the  Southern  (Construction 
Company,  offered  in  evidence. 

"(14)  The  court  instructs  the  Jury  that  by 
the  undisputed  evidence  in  this  case  the  de- 
fendant the  .^tna  Indemnity  Ck>mpany  is  en- 
titled to  a  credit  of  $8,138.48,  being  the  un- 
expended balance  of  the  contract  price,  and 
a  further  credit  of  $2,000,  being  the  sum  of 
various  allowances  conceded  by  the  plaintiff, 
in  rednrtion  of  the  amount  which  the  Jury 
may  find  to  be  the  lowest  reasonable  cost  of 
completing  the  work  covered  by  the  contract 
between  the  plaintiff  and  the  defendant  the 
Southern  Oonstrnction  Company." 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
SCHMUCKER,  BURKED  WORTHINGTON, 
and  THOMAS,  JJ. 

W.  Thomas  Kemp  and  Oeorge  Whltelock, 
for  appellants.  Clarence  A.  Tucker  and  Jo- 
seph K.  mman,  for  appellee. 


PEAROB,  J.  This  action  was  brought  by 
the  George  A.  Fuller  Company,  a  foreign 
corporation,  upon  a  bond  executed  by  the 
Southern  Clonstructlon  (Tompany  of  Balti- 
more, Md.,  as  principal,  and  by  the  Mtna.  In- 
demnity 0>mpany  of  Hartford,  Cotm.,  as 
surety,  in  the  penalty  of  $60,000.  These  par- 
ties will  be  hereinafter  designated  briefly  as 
the  "Puller  Company,"  the  "Southern  Com- 
pany," and  the  "JBtna  Company."  The  Pul- 
ler Company  had  entered  into  a  contract  for 
the  erection  complete  of  a  'Certain  building 
in  Baltimore  city,  known  as  the  "Prieden- 
wald  Building,"  and  had  sublet  all  the  r» 
iuforced  concrete  and  cement  work  thereof 
to  the  Southern  CTompany,  under  a  written 
agreement  between  them  dated  May  26^  1906. 
Under  this  agreement  the  Southern  C!ompany 
was  required  to  furnish  "a  surety  bond'<  in 
the  amount  of  $50,000  for  the  faithful  per- 
formance of  the  contract.  The  contract 
price  to  be  paid  the  Southern  Company  Cor 
work  and  materials  thereunder  was  $60,067; 
and  $6.50  per  cubic  yard  for  all  additional 
concrete  work,  and  such  sum  was  "to  be  paid 
by  the  contractor  [the  Puller  Company]  to 
the  subcontractor  [the  Southern  (Company] 
in  installments  as  the  work  progresses." 
The  fifth  and  thirtSSnth  clauses  of  this  agree- 
ment are  the  Important  clauses  in  this 
case,  and  the  essential  parts  thereof  are 
therefore  transcribed  as  follows: 

"Pifth.  Should  the  subcontractor  at  any 
time  refuse  or  neglect  to  supply  a  sufficient  - 
number  of  properly  skilled  workmen,  ot 
sufficient  materials  of  the  proper  quality,  or 
fail  in  any  respect  to  prosecute  the  work 
with  promptness  and  diligence,  or  fall  in 
the  performance  of  any  of  the  agreements 
herein  contained,  the  contractor  shall  be  at 
liberty,  after  three  days'  written  notice  to 
the  subcontractor,  to  provide  any  such  labor 
or  materials,  and  to  deduct  the  cost  thereof 
from  any  money  then  due,  or  thereafter  to 
become  due,  to  the  subcontractor  under  this 
contract;  and  the  contractor  shall  also  be 
at  liberty  to  terminate  the  e^lployment  of 
the  subcontractor  for  the  said  work,  and  to 
outer  upon  the  premises  and  take  possession, 
for  the  purpose  of  completing  the  work  com- 
prehended under  this  contract,  of  all  mate- 
rials, tools,  and  appliances  thereon,  and  to 
employ  any  other  person  or  persons  to  finish 
the  work  and  to  provide  the  materials  there- 
for, and  in  case  of  such  dlscontiuuance  of 
the  employment  the  subcontractor  shall  not 
be  entitled  to  receive  any  further  payment 
under  this  contract  until  the  said  work 
shall  be  wholly  finished,  at  which  time,  if 
the  unpaid  balance  to  be  paid  under  this  con- 
tract shall  exceed  the  expense  incurred  by 
the  contractor  in  finishing  the  work,  such  ex- 
cess shall  be  paid  to  the  subcontractor,  but 
if  such  expense  shall  exceed  sucb  unpaid 
balance  the  subcontractor  shall  pay  the  dif- 
ference to  the  contractor.  The  expense  in- 
curred by  the  contractor  as  herein  provided, 
either  for  furnishing  the  materials  or  tor 
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fl^lahlng  the  work,  and  any  damage  Incur- 
red tbrougb  Bucli  defau't,  shall  be  audited 
and  certified  by  the  architect,  whose  certifi- 
cate thereof  aball  be  conclosiye  upon  the 
parties." 

"Thirteenth.  Any  material  purcliased  by 
the  contractor  for  the  subcontractor,  or  any 
money  advanced  by  the  contractor  to  the  sub- 
contractor for  pay  rolls,  etc.,  shall  be  charg- 
ed to  the  account  of  the  subcontractor,  and 
shall  be  considered  as  part  payment  on  this 
contract  Payments  to  the  subcontractor 
may  be  thus  made  to  within  5  per  cent  of 
the  total  amount  of  this  contract,  the  re- 
maining 5  per  cent  to  be  held  back  until 
time  for  the  final  payment)  arrives." 

The  contract  required  the  entire  work,  ex- 
cept the  tooling  of  the  exterior  walls,  to  be 
completed  September  1,  1906.  In  compliance 
with  this  agreement  the  Southern  Ckjmpany 
furnished  the  bond  sued  on  and  hereinbefore 
mentioned,  which  was  signed  and  sealed  by 
the  Southern  Company  and  by  the  JEtna 
Company  May  26,  1906.  The  condition  of 
that  bond  Is  as  follows:  "The  condition  of 
the  foregoing  obligation  Is  such  that  If  the 
said  principal  shall  conform  to  and  comply 
with  all  the  terms  and  covenants  of  a  cer- 
tain contract  between  said  principal  and  said 
contractor,  dated  May  26,  1906,  relating  to 
concrete  work  on  Freldenwald  Building  as 
per  contract,  on  the  part  of  said  principal  to 
be  performed  and  compiled  with,  according 
to  the  tenor  of  said  contract,  then  this  ob- 
ligation to  be  null  and  void;  otherwise,  to 
be  nnd  remain  In  full  force  and  effect"  It 
was  further  provided  in  said  bond  as  fol- 
lows: "This  bond  is  executed  by  the  surety 
and  received  by  the  contractor  upon  the  fol- 
i6wing  express  conditions."  Here  follow 
eight  separate  conditions,  of  which  it  Is  only 
necessary  to  set  out  parts  of  the  third  and 
seventh.  /: 

"Third.  If  the  said  principal  abandon  said 
contract,  or  fail  to  comply  with  any  or  all 
of  the  conditions  of  said  contract  to  such  an 
extent  that  the  same  shall  be  forfeited,  then 
said  surety,  upon  the  notice  above  stated 
[prompt  notice  after  default  by  personal  de- 
livery or  registered  mall],  shall  have  the 
right  and  privilege  to  sublet  or  complete 
said  contract,  whichever  said  surety  may 
elect  to  do.  provided  it  be  done  in  accord- 
ance with  said  contract.    •    •    •  >• 

"Seventh.  If,  after  default  and  notice  of 
such  default  to  the  surety,  the  principal 
shall  continue  to  proceed  with  the  perform- 
ance of  the  contract,  the  contractor  may  pay 
the  principal  for  work  done  and  material 
supplied  without  affecting  the  liability  of 
the  surety  hereunder,  unless  the  surety  shall 
servo  a  notice  upon  the  contractor  directing 
It  to  withhold  such  payments,  in  which  event 
the  contractor  may  only  pay  for  the  work 
and  labor  performed  subsequent  to  the  de- 
fault, less  the  reserve  provided  for  In  the 
contract,  and  must  withhold  the  balance  of 


the  payments  to  secure  the  performance  of 
the  contract." 

There  seems  to  be  no  question,  upon  the 
evidence,  that  the  bond  was  executed  pn 
the  day.  it  bears  date.  May  26,  1906.  Wither- 
spoon,  plaintifiTs  manager,  was  not  able  to 
say  whether  either  the  bond  or  contract  was 
executed  May  26th  or  June  5th;  but  Hunter, 
the  Baltimore  agent  of  the  Aitna.  Company, 
Bald  he  had  seen  no  written  contract  when 
the  bond  was  executed,  and  Purnell,  secre- 
tary of  the  Southern  Company,  who  signed 
the  bond,  swore  positively  that  the  contract 
was  not  executed  and  was  not  In  existence 
on  May  26th,  and  that  be  knew  It  was  ^- 
ecnted  on  June  6th.  Witherspoon  tastlfied 
positively  that  he  showed  Hunter  either  the 
contract  or  an  exact  copy  before  delivery 
of  the  bond,  though  he  could  not  fix  the 
exact  date  of  delivery,  and  Hunter  admitted 
that  he  was  "famished  a  precise  oopy  of 
the  written  agreement  offered  in  evidence 
on  June  5,  1906,  and  that  on  July  26,  1906, 
his  company  accepted  payment  of  the  pre- 
mium on  this  bond  from  the  Fuller  Comr 
pany,  through  the  office  of  the  Southern 
Company."  Work  under  the  contract  was 
begun,  as  nearly  as  appears  from  the  evi- 
dence, about  June  7,  1906,  before  the  de- 
livery of  the  bond,  according  to  Wlther- 
spoon's  recollection  of  the  fact  The  South- 
ern Company  stopped  work  August  23,  1906, 
and  never  resumed  It  On  August  23,  1906, 
the  Fuller  Company  wrote  the  .Etna  Com- 
pany that  a  bill  for  a  receiver  had  been  filed 
agahist  the  Southern  Company,  alleging  its 
insolvency,  and  that  while  work  had  not 
then  actually  stopped,  they  were  advised  the 
Southern  would  probably  consent  to  the  ap- 
pointment of  a  receiver,  and  they  asked  the 
advice  of  the  .astna  Company  for  the  pro- 
tection of  their  mutual  Interests.  On  August 
24th  they  again  wrote,  stating  that  the 
Southern  had  actually  stopped  work,  and 
that  vrhlle  a  receiver  had  not -then  been  ap- 
pointed, they  were  advised  the  Southern 
would  consent,  and  they  should  therefore 
look  to  the  iEtna's  bond.  They  also  Inclosed 
a  carbon  copy  of  their  letter  of  same  date  to 
the  Southern  that  unless  work  was  resumed 
at  Once  its  employment  would  be  terminated, 
and  the  Fuller  Company  would  look  to  the 
bond.  On  August  29th  the  plaintiff  again 
wrote  the  Mtaa.  Company,  stating  that  a.  re- 
ceiver had  been  appointed  on  the  28th;  the 
Southern  consenting  thereto,  and  admitting 
its  insolvency.  '  They  also  stated  they  bad 
terminated  the  employment  and  had  entered 
upon  the  premises  and  taken  possession  '*for 
the  purpose  of  completing  or  having  complet- 
ed the  work  comprehended  under  the  con- 
tract," and  they  inclosed  carbon  copy  of  let- 
ter of  same  date  to  the  Southern  Company, 
and  also  to  Mr.  Geo.  R.  Willis,  Its  receiver, 
conveying  the  same  notice  as  that  given  the 
^tna  Company.  The  receipt  of  aU  these 
letters  was  admitted.  On  September  Ist 
they  again  wrote  the  £tna  Company,  call- 
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ing  their  attention  to  their  preylous  letters, 
and  saying:  "Not  having  heard  from  you, 
we  assume  that  yon  do  not  deem  It  to  your 
advantage  to  go  ahead  and  sublet  or  com- 
.plete  said  contract,  and  accordingly  this 
company  will  on  next  Tuesday,  September 
4.  1906,  in  order  to  keep  the  damages  down 
to  as  low  a  figure  as  possible,  make  a  start 
for  the  completion  of  the  work  comprehended 
under  the  contract,  holding  your  bond  re- 
sponsible for  any  loss  we  sustain  in  the 
premises." 

On  September  4th  the  Mtati  Company 
briefly  acknowledged  the  letter  of  August 
29th,  stating  that  they  had  been  waiting  for 
a  communication  from  their  Indemnitors, 
aud  on  the  same  day  also  acknowledged 
their  letter  of  September  1st,  stating  their 
surprise  that  the  plaintift  should  have  chosen 
to  go  ahead  with  the  contract  on  the  4th,' 
when  they  knew  their  letter  of  1st  Inst  could 
not  possibly  reach  the  iEtna  Company  in 
New  York  before  the  4th  Inst.,  and  saying: 
"Yon  seem  to  overlook  the  fact  we  have 
indemnitors  from  any  loss  on  account  of 
the  Insurance  of  the  above  bond,  and  that 
It  Is  quite  necessary  for  us  to  obtain  their 
acquiescence  in  whatever  action  this  com- 
pany might  take  as  surety."  It  may  be 
observed  here  that  no  testimony  was  offer- 
ed to  show  the  time  required  for  transmis- 
sion and  delivery  of  a  letter  from  Baltimore 
to  New  York;  but.  In  the  absence  of  some 
evidence  of  actual  delay,  It  la  common  knowl- 
edge that  a  letter  written  during  business 
hours  in  Baltimore  on  any  day  except  Satur- 
day would  be  delivered  In  New  York  In  the 
early  morning  delivery  of  the  next  day,  and, 
If  written  on  Saturday  afternoon,  would  be 
delivered  on  Monday  morning.  It  Is  quite 
impossible  to  conceive  that  a  letter  mailed 
in  Baltimore  on  Saturday,  September  Ist, 
could  not  be  delivered  In  New  York  until 
Tuesday,  the  4th.  It  Is  also  to  be  observed 
that  the  ^tna  Company  in  this  letter  charac- 
terizes the  bond  every  properly  as  a  contract 
of  insurance.  It  appears  from  the  testimony 
of  both  sides  that,  when  the  work  was  stop- 
ped on  August  23d,  from  50  per  cent,  to  60 
per  cent  of  the  work  on  this  contract  had 
been  done,  while  the  plaintiff  had  paid  the 
Southern  Company,  before  Its  actual  failure 
on  the  28th  of  August,  about  $60,000  on  their 
$68,000  contract 

The  declaration  contains  three  counts  of 
a  simple  character.  The  first  count  sets  out 
the  condition  of  the  bond,  and  charges  as 
a  breach  the  abandonment  of  the  contract 
long  before  its  completion,  alleging  that  the 
plaintiff  was  damaged  by  being  compelled  to 
complete  the  unfinished  work  and  to  pay  out 
large  sums  of  money  in  doing  so.  The  sec- 
ond count  sets  out  the  condition  of  the  bond, 
and  the  Insolvency  of  the  Southern  Company, 
and  charges  as  a  breach  the  stopping  of  the 
work  long  before  Its  completion.  It  alleges 
the  giving  of  due  notice  and  termination  of 
the  contraict,  the  completion  of  the  work  by 


the  plaintiff,  the  provision  for  auditing  the 
cost  of  completion  by  the  architect  and  dam- 
age sustained  by  the  default,  the  certificate 
of  such  audit  and  the  plaintiff's  demand  for 
the  amount  thereof,  and  the  defendants'  re- 
fusal to  pay  the  same.  The  third  count 
set  out  the  condition  of  the  bond  and  the' 
entire  fifth  clause  of  the  contract,  and  al- 
leged as  a  breach  that  before  completing  the 
contract  the  Southern  became  insolvent,  con- 
sented to  the  appointment  of  a  receiver,  and 
stopped  work,  and  further  alleged  in  like 
manner  the  termination  of  the  employment 
the  completion  of  the  work  by  the  plaintiff,^ 
the  certificate  and  award  of  the  architects, 
the  demand  of  the  plaintiff  for  the  amount' 
of  the  award,  and  the  defendants'  refusal  to 
pay  the  same. 

The  subsequent  pleadings  are  volnmtnoi^. 
The  ^tna  Company  first  filed  14  pleas  to 
the  whole  declaration;  the  thirteenth  and 
fourteenth  being  the  same  as  the  eighth  and' 
ninth,  but  filed  on  equitable  grounds.  The 
substance  of  these  pleas  may  be  condensed 
as  follows:  (1)  That  the  plaintiff  is  not  a 
corporation.  (2)  Plaintiff  not  a  corpbratlon 
legally  entitled  to  sue.  (3)  Non  est  factum 
as  to  the  bond  sued  on.  (4)  That  the  paper 
filed  with  the  declaration,  purporting  to  be  a 
certificate  of  the  architects,  was  not  a  cer- 
tificate. (5)  That  said  alleged  certificate  was 
obtained  by  the  plaintiff  by  fraud.  (6)  That 
the  contract  was,  before  the  time  for  Its  ful- 
fillment, without  defendant's  consent  so  ma- 
terially altered  as  to  release  defendant  from 
all  liability  on  the  bond.  (7)  That  all  lia- 
bility, if  any,  of  defendant  on  the  bond, 
had  been  released.  (8)  That  plaintiff,  before 
May  26th,  agreed  with  the  Southern  Com- 
pany to  supply  it  with  all  necessary  money 
to  complete  said  contract,  and  to  finance 
all  Its  requirements  thereunder;  that  plain- 
tiff failed  and  refused  to  comply  with  this 
agreement,  with  the  fraudulent  purpose  of 
causing  the  Southern  Company  to  make  de- 
fault and  thereby  to  enable  the  architects 
to  assess  damages  against  that  company ;  and 
the  plea  further  alleged  that  said  architects 
were  the  creatures  and  tools  of  the  plaintiff, 
absolutely  dependent  upon  it  for  employment, 
and  that  they  could  not  ond  did  not  fairly 
assess  any  damages  that  might  have  accrued 
in  the  matter.  (9)  That  the  alleged  archi- 
tects' certificate  was  not  their  bona  fide  find- 
ing, but  was  the.  result  of  a  fraudulent  de- 
sign to  mulct  the  two  defendant  companies 
in  damages.  (10)  That  under  the  contract 
the  plaintiff  was  Indebted  to  the  Southern 
Company  in  an  amount  equal  to,  and  greater 
than,  the  damages  claimed  by  plaintiff,  (lif 
That  the  bond  sued  on  was  obtained  by  thel 
fraud  and  misrepresentation  of  the  plaintiff.' 
(12)  That  the  alleged  architects'  certificate 
was  obtained  by  fraud.  The  thirteenth  and 
fourteenth,  as  we  have  said,  are  the  same' 
as  the  eighth  and  ninth,  exoept  that  they 
were  filed  on  equitable  grounds. 

The  plaintiff  moved  to  strike  out  the  first 


Digitized  by  CjOOQIC 


74i 


78  ATLANTIC  RBPORTBR. 


(Md. 


and  third  pleas,  and  this  motion  was  cor- 
rectly overruled.  The  plaintiff  then  Joined 
Issue  on  the  first  and  third  pleas,  demurred 
to  the  second,  fourth,  fifth,  sixth,  seventh', 
eighth,  ninth,  twelfth,  thirteenth,  and  four- 
teenth pleas,  and  demanded  a,  bill  of  partlc- 
nlars  as  to  the  tenth  plea,  and  replied  to 
the  eleventh  plea  that  the  bond  was  not  ob- 
tained by  fraud.  The  demurrer  was  sus- 
tained as  to  the  second,  fourth,  fifth,  seventh, 
ninth,  twelfth,  thirteenth,  and  fourteenth 
pleas,,  and  was  overruled  as  to  the  sixth  and 
eighth.  The  defendant  failed  to  furnish  a 
bill  of  particulars  as  to  the  tenth  plea,,  and 
It  was  thus  eliminated,  and  the  defendant 
did  not  plead  over  as  to  any  pleas  to  which 
the  demurrer  was  sustained.  The  plaintiff 
replied  to  the  sixth  plea  that  the  contract 
was  not  materially  altered  so  as  to  release 
the  defendant  from  liability  on  the  bond, 
and  replied  to  th^  eighth  plea  that  It  did  not 
agree  to  supply  the  Southern  Company  with 
money  to  perform  the  contract,  nor  to  fi- 
nance any  of  Its  requirements,  and  de- 
nied all  the  other  allegations  of  that  plea 
relating  to  said  architects.  Subsequently, 
by  leave  of  court,  the  j^tna  Company  filed 
two  additional  pleas.  The  substance  of  the 
first  was  that  the  Southern  Company  did 
abandon  the  contract,  by  reason  of  which 
the  ..^tna  Company  acquired  the  right  to 
sublet,  or  complete  the  contract,  and  the 
plaintiff  wrongfully  entered  upon  and  com- 
pleted the  contract,  and  thereby  deprived 
the  .Tiltna  Company  of  said  right  and  privi- 
lege. The  second  additional  plea  set  up  the 
same  defense  as  the  first,  but  set  out  in  full 
conditions  2  and  3  recited  In  the  bond,  un- 
der which  said  right  and  privilege  was  claim- 
ed, and  then  alleged,  as  In  the  first  addition- 
al plea,  the  facts  which  It  claimed  operated 
to  defeat  its  right  and  privilege.  The  plain- 
tiff demurred  to  these  two  additional  pleas, 
and  the  demurrers  were  sustained.  The  case 
thus  went  to  the  Jury,  as  to  the  JBtna  Com- 
pany, upon  the  Issues  raised  by  the  first, 
third,  sixth,  eighth,  and  eleventh  pleas,  viz., 
nul  tiel  corporation,  non  est  factum  as  to 
the  bond  sued  on,  material  alteration  of  the 
contract,  releasing  the  Mtaa:  Company  from 
liability  on  the  bond,  the  question  of  agree- 
ment by  plaintiff  to  finance  all  requirements 
of  the  Southern  Company  under  the  contract, 
and  the  fraudulent  breach  of  such  agree- 
ment, and  the  obtaining  of  the  bond  by  fraud. 
The  second  and  seventh  pleas  of  the  ^Etna 
Company  were  clearly  demurrable,  because 
they  both  stated  merely  conclusions  or  mat- 
ter of  law.  Code  Pub.  Gen.  Laws,  art  75,  &  2; 
Oent  T.  Cole,  S8  Md.  110.  For  the  same  rea- 
son It  is  at  least  open  to  question  whether 
the  sixth  plea  was  not  also  demurrable, 
though  the  trial  court  held  otherwise,  and 
that  question  is  not  before  us.  The  other 
original  pleas  of  the  iEtna  Company  were 
founded  upon  the  architects'  certificate;  but, 
as  this  certificate  was  excluded  by  the  court, 
this  appellant  in  Its  brief  very  properly  con- 


cedes that  any  error  In  ruling  upon  those 
pleas  would  not  Constitute  reversible  error. 
The  record  doe?  not  disclose  the  greund  up- 
on which  this  certificate  was  excluded;  but 
there  is  an.  Intimation  In  one  of  the  briefs 
that  it  was  because  the  certificate  showed 
upon  Its  face  that  the  auditing  was  made 
merely  upon  the  checks  and  vouchers  of  ex- 
pense produced  by  the  plaintiff,  and  not  up- 
on a  personal  examination  and  inspection 
of  the  work  done  In  the  completion  of  the 
contract  We  think  that  is  the  inference 
which  must  be  drawn  from  the  language  of 
the  certificate,  and  as  it  ia  clearly  the  pro- 
fessional skill  and  personal  Judgment  of 
the  architects  as  to  the  character  and  quali- 
ty of  the  work  done  by  the  plaintiff,  to 
which  the  parties  are  entitled  under  the 
contract,  we  are  .of  opinion  the  certificate 
was  correctly  excluded. 

The  .^tna  Company  earnestly  contends, 
however,  that  the  declaration  Is  defective  in 
falling  to  allege  specifically  that  the  notice  of 
default  required  by.  condition  2  of  the  bond 
was  given,  and  that  a  proper  opportunity 
thereafter  was  given  the  JSltna  Company  to 
sublet  or  complete  the  contract  It  contends 
that  these  were  conditions  precedent  which 
must  be  alleged  In  the  declaration,  as  well 
as  proved.  In  order  to  maintain  the  action. 
Whether  the  conditions  or  covenants  of  a 
contract  are  precedent  or  independent  has 
been  a  fruitful  subject  of  discussion;  but 
we  think  Mr.  Foe  has  succinctly  stated  the 
principle  applicable  to  this  case,  in  section 
565  (3d  Ed.)  of  his  work  on  Pleading,  in 
which  he  says:  "When  a  right  of  action  is 
once  vested,  any  circumstance  the  omission 
of  which  goes  to  defeat  it  whether  called 
by  the  name  of  a  proviso,  by  way  of  defea- 
sance, or  a  condition  subsequent  must  in  its 
nature  be  a  matter  of  defense,  and  need  not 
be  stated  In  the  declaration."  For  reasons 
which  wUl  be  hereafter  stated,  we  think  It 
will  appear  that  the  Southern  Company 
abandoned  the  contract  whereby  a  right  of 
action  was  at  once  vested  in  the  plaintUt. 
Damage  in  greater  or  less  degree,  even  if 
only  nominal  damage,  was  the  natural. and 
necessary  consequence  of  auch  abandonment, 
and  this  damage  would  not  be  satisfied  by 
the  mere  subletting  or  completion  of  the 
contract  by  the  .S^tna  Company.  Hence  the 
deprivation  of  the  right  to  sublet  or  com- 
plete the  contract,  even  if  established,  would 
go  only  In  reduction  of  damages  to  such  ex- 
tent as  the  proof  would  warrant,  and  must 
necessarily  be  a  matter  of  defense  only. 
The  demurrer  to  the  two  additional  pleas 
was,  therefore,  properly  overruled. 

The  Southern  Company  filed  12  pleas,  mls- 
numberlng  the  last  three  as  the  eleventh, 
twelfth,  and  thirteenth.  Issue  was  Joined 
on  the  fourth  plea,  which  was  non  est  fac- 
tum, and  all  the.  others  were  demurred  to. 
The  demurrer  was  overruled  as  to  the  sixth, 
seventh,  and  thirteenth,  and  sustained  as  to 
all  the  others.     The  sixth  plea  set  up  aa 
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agreement  to  finance  the  contract  for  the 
Southern ;  the  seventh  charged  that  the 
plaintiff  failed  to  imy  the  Sonthem  Company 
certain  aums  as  stipulated  in  the  contract: 
and  the  thirteenth,  as  a  plea  on  equitable 
grounds,  charged  that  the  plaintiff,  with 
the  fraudulent  and  nteliclouB  purpose  of 
ruining  the  Southern  Company  financially 
and  making  It  impossible  to  comply  with 
suiO  coairaft,  wrote  and  sent  to  certain 
creditors  of  the  Southern  Company  a  letter, 
set  out  In  said  plea.  The  plaintiff  then  trav- 
ersed the  sixth,  seventh,  and  thirteenth  pleas, 
and  issue  was  Joined  thereon.  The  'first, 
second,  third,  ninth,  and  twelfth  pleas  all 
related  to  the  architects'  certificate,  and, 
as  this  was  not  admitted  when  offered  In 
evidence,  no  Injury  could  result  from  sus- 
taining the  demurrer  to  these  pleas.  The 
fifth  plea  merely  charged  that  the  plain- 
tiff violated  the  terms  of  the  contract,  with- 
out stating  any  fact  "to  Inform  the  court, 
whose  duty  It  Is  to  declare  the  law  arising 
upon  the  facts,  and  to  apprise  the  opposite 
party  of  what  is  meant  to  be  proved.  In  or- 
der to  give  him  an  opportunity  to  answer 
or  traverse  it."  •  Gent  v.  Cole,  supra.  The 
eighth  plea  Is  Identical  In  substance  with 
the  thirteenth,  which  was  filed  on  equitable 
grounds,  and  the  full  benefit  of  that  plea 
was  obtained  In  the  Issue  Joined  on  the  thir- 
teenth. The  eleventh  plea  Is  the  same  as 
the  iVitna  Company's  thirteenth  pflea,  on 
equitable  grounds,  and  what  we  have  said 
as  to  the  Etna's  thirteenth  plea  applies  to 
the  Southern's  eleventh  plea. 

We  are  thus  brought  to  the  end  of  these 
volnminous  pleadings. 

Twenty  exceptions  were  taken  to  rulings 
npon  the  evidence,  and  one  to  the  ruling  on 
the  prayers.  The  first  and  second  excep- 
tions raise  the  most  important  question  In 
the  case.  The  architects'  certificate  having 
been  excluded,  the  court  permitted  the  plain- 
tiff. In  the  first  exception,  to  show  by  the 
witness  Beaumont,  who  was  plaintiff's  su- 
perintendent in  Baltimore  at  the  time  this 
work  was  being  done,  that  all  the  work 
done  in  completing  this  contract  was  neces- 
sary for  the  purpose,  and  that  the  prices 
paid  for  labor  and  material  were  the  pre- 
vailing market  prices;  and  in  the  second  ex- 
ception the  plaintiff  was  permitted  to  show 
by  the  witness  Slmonson,  an  architect  of 
conceded  experience  and  qualification  as  an 
expert,  what  was  the  reasonable  cost  of 
completing  this  conbact  after  suspension 
by  the  Sonthem  Company.  The  objection 
to  this  evidence  was  that,  in  the  absence  of 
the  architects'  certificate,  recovery  must  be 
limited  to  nominal  damages.  But  we  think 
this  evidence  was  properly  admitted.  We 
have  already  said  that  we  are  of  opinion  the 
evidence  shows  that  the  Southern  Company 
abandoned  the  contract,  thus  bringing  this 
case  within  the  decision  In  Smith  v.  .Tewell, 
104  Md.  260,  65  Atl.  6:  The  total  suspension 
Of  work  under  this  contract,  and  the  consent 


to  the  appointment  of  a  receiver,  thus  vol' 
untarlly  putting  it  out  of  Its  power  to  con- 
tinue, is,  in  law  and  in  fact  an  abandon- 
ment of  the  contract,  carrying  with  it  all 
the  legal  consequences  of  abandonment  chief 
among  which  is  the  opening  of  the  door  to 
the  oi-dlnary  rules  of  evidence  in  estimating 
the  damages  for  breach  of  the  contract. 

But  there  is  another  and  equally  satisfac- 
tory reason  for  the  admission  of  such  testi- 
mony in  this  case.  All  the  cases  agree  that 
where  the  failure  to  produce  an  archlte<ft'8 
certificate  is  due  to  fraud  or  bad  faith  on 
the  part  of  the  architect,  the  rule  requiring 
such  certificate  must  give  way.  The  evidence 
Is  undisputed  In  the  present  case  that  the 
architects,  though  requested  and  urged  to 
give  a  certificate  prepared  by  the  plaintiff's 
counsel,  refused  to  give  any  other  form  than 
that  which  the  court  properly  excluded.  Wfr 
are  not  to  he  understood  as  charging  these 
architects  with '  actual  fraud,  or  with  any 
fraudulent  purpose ;  but  it  was  their  duty  to 
make  such  a  personal  examination  of  the 
work  done  in  completing  the  contract  as 
would  have  enabled  them  to  give  a  proper 
certlflcfate,  such  as  would  have  l>een  admitted 
in  evidence,  and  when  they  neglected  that 
duty  it  operated  as  Injuriously  upon  the 
rights  of  the  plaintiff  as  an  absolute  refusal 
In  bad  faith  to  give  any  certificate  whatever. 
Both  defendants  In  this  case  had  alleged — 
the  JEtn&  by  its  eighth  plea,  and  the  Sonth- 
em by  its  sixth  plea — ^that  the  ardiitects 
were  incapable  of  fairly  and  Justly  estimat- 
ing these  damages,  and  they  onght  not  to  be 
allowed,  while  seeking  to  exclude  such  esti- 
mate, to  exclude,  also,  any  other  mode  at 
proof. 

The  third,  sevoitb,  eighth,  niotli,  tentli, 
eleventh,  twelfth,  sixteeutli,  seventeenth, 
eighteenth,  nineteenth,  and  twentieth  excep- 
tions were  all  taken  to  rulings  which  exclud- 
ed parol  testimony  offered  to  vary  the  written 
agreement  between  the  parties,  and  we  cac 
discover  no  error  In  any  of  these  rulings.  In 
each  of  these  instances  the  effort  of  the  de- 
fendants was  to  Introduce  evidence  as  to  an 
alleged  verbal  agreement  antecedent  to  tb* 
written  agreement  but  differing  from  it 

The  fourth,  fifth,  and  sixth  exceptions  may- 
be considered  together.  These  all  sought  to 
introduce  alleged  statements  made  by  Witlwr- 
spoon,  plaintiff's  manager,  as  to  the  respooai- 
blllty  of  other  bidders  for  this  contract  witb 
a  view  to  show  that  these  alleged  representa- 
tions influenced  the  ^tna  Company  in  exe- 
cuting the  bond.  If  this  were  an  action  of 
deceit  by  the  Mtnn  Company  against  the 
plaintiff,  proof  that  such  statements  were 
made,  followed  by  proof  of  the  falsity  of 
those  statements,  and  that  the  iEitna  Com- 
pany had  a  right  to  rely  upon  them,  a  differ- 
ent situation  would  be  presented.  But  in  this 
case  the  matter  inquired  into  was  wholly  Ir- 
relevant. 

The  thirteenth  exception  was  taken  to  tlte 
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refusal  to  allow  the  witness  Purnell  to  say 
why  the  plahitiff  did  not  pay  the  Southern's 
pay  roll  of  August  25th,  presented  after  the 
work  bad  been  stopped.  The  question  was 
not  whether  any  reason  for  not  paying  this 
pay  roll  had  been  given  by  plaintiff,  but 
simply  why  It  had  not  paid  It  If  the  object 
had  been  to  elicit  a  statement  of  plaintiff 
against  Its  Interest,  or  to  lay  before  the  Jury 
any  reason  put  forward  by  the  plaintiff.  It 
would  have  been  a  proper  question;  but  to 
have  allowed  the  question  as  framed  would 
h&ve  been  to  permit  the  witness  to  give  his 
mere  opinion  of  the  reason  which  governed 
the  plaintiff  In  refusing  to  maiie  that  pay- 
ment 

The  fourteenth  and  fifteenth  exceptions  re- 
late to  the  letter  written  by  the  plaintiff  on 
August  18th,  and  mailed  to  a  number  of  the 
creditors  of  the  Southern  Company,  Inform- 
ing them  that  under  the  contract  they  could 
only  pay  a  certain  percentage  of  the  total 
amount  of  the  contract  price,  and  that  they 
therefore  would  not  guarantee  payment  for 
labor  or  material  after  that  date.  That  let- 
ter was  set  out  in  the  thirteenth  plea  of  the 
Southern  Company,  and  the  plea  alleged  that 
it  was  written  and  sent  with  the  malicious 
and  'fraudulent  purpose  to  make  it  impossible 
for  that  defendant  to  comply  with  the  con- 
tract, and  Issue  was  Joined  upon  that  plea. 
The  evidence  shows  that  at  that  time  the 
plaintiff  had  advanced  and  paid  nearly  $60,- 
000  on  the  contract  of  $68,000,  white  only 
attont  55  to  60  per  cent  of  the  work  had  been 
done.  Unless  the  plaintiff  was  bound  by  the 
terms  of  its  contract  to  furnish  the  Southern 
Company  with  all  the  money  necessary  to 
complete  the  contract  at '  such  times  as  it 
Should  d«nand,  it  had  the  right  to  protect 
itself  by  such  a  notice  to  the  creditors  of  the 
Southern.  Because  It  bad  seen  tit  to  make 
hdvances  not  required  by  the  contract,  so 
long  as  it  felt  safe  in  doing  so.  Is  no  reason 
why  it  should  continue  to  do  so,  when  it  was 
clear  to  any  prudent  person  that  the  danger 
point  had  been  reached.  If  tbey  had  not 
ceased  those  payments,  they  would  in  a  few 
days  have  trenched  upon  the  reserve  which 
under  the  contract  they  were  bound  to  main- 
tain for  the  protection  of  the  2Btna  Oom- 
<pany.  In  which  event  that  company  would 
have  had  a  good  cause  of  complaint  and  de- 
fense in  this  action  to  tliat  extent  In  the 
■fourteenth  and  fifteenth  exceptions  the  de- 
fendants sought  to  show  as  a  matter  of  de- 
fense that  they  were  unable  after  these  let- 
'ters  were  sent  out  to  purchase  materials 
'from  the  parties  to  whom  they  were  sent; 
but  1*  the  plaintiff  had  complied  with  the 
terms  of  its  contract  as  to  payments,  It  was 
wholly  immaterial  to  any  issue  in  this  case 
what  effect  their  refusal  to  do  more  than 
-their  contract  required  had  upon  the  ability 
eC  the  Southern  Company  to  perform  Its  part 
of  the  contract    There  was  no  error  in  these 

(XUllOgS.  . 


The  court  granted  four  prayers  of  the 
plaintiff,  viz.,  the  first  second,  sixth,  and 
eighth,  amending  the  first  second,  and  eighth 
before  granting,  and  we  shall  request  the 
reporter  to  set  these  out  in  fulL  We  ap- 
prove the  propositions  of  law  embraced  in 
these  instructions,  as  in  conformity  with 
the  views  we  have  expressed  herein  in  deal- 
ing with  the  questions  of  pleading  and  the 
exceptions  to  the  rulings  upon  the  evidence. 
The  plaintiff's  first  prayer  requires  the  Jury 
to  find  that  the  plaintiff  had  fully  performed 
its  part  of  the  contract  up  to  the  time  work 
was  stopped,  that  the  Southern  Company 
attandoned  the  contract  snd  the  plaintiff 
thereupon  completed  the  same,  and  instruct- 
ed the  Jury  that  upon  such  finding  their 
verdict  must  be  for  the  plaintiff,  unless  they 
should  also  find  that  the  execution  of  the 
bond  was  procured  by  the  fraud  or  mlsrep- 
resentationa  of  the  plaintiff.  Ttte  plaintiff's 
second  prayer  as  to  the  measure  of  damages 
correctly  states  the  law,  and  is  practieally 
in  accord  with  the  defendant's  contention 
as  set  forth  in  Its  fourteenth  granted  prayer, 
dealing  with  the  measure  of  damages  in 
event  of  recovery.  There  was  not  a  particle 
of  evidence  of  any  malicious  or  fraudulent 
purpose  to  destroy  the  credit  of  the  South- 
em  Company,  or  to  prevent  its  execution  of 
the  contract  either  in  writing  and  sending 
the  letter  of  August  18th,  set  out  in  the 
Southern's  13th  plea,  or  in  any  other  act  or 
word  of  the  plaintiff;  and  it  was  therefore 
proper  to  instruct  the  Jury  on  the  plaintiff's 
sixth  prayer  that  upon  that  issue  their  ver- 
dict must  be  for  the  plaintiff  as  against  the 
Southern  Company.  What  we  have  said  as 
to  the  alleged  representations  of  Witberspoon 
to  Hunter,  in  referring  to  the  fourteenth  ani' 
fifteenth  exceptions,  is  applicable  to  the 
plaintifTs  eighth  prayer,  which  was  properly 
granted. 

The  Southern  Company  offered  three 
prayers,  all  of  which  were  refused.  They 
were  all  predicated  upon  the  exclusion  of 
the  architects'  certificate,  and  the  contoition 
that  there  could  be  no  recovery  upon  any 
other  evidence.  It  follows,  from  what  we 
have  already  said,  that  these  prayers  were 
proi)erly  refused. 

The  .^tna  Company  offered  18  prayers,  of 
which  the  court  granted  the  twelfth,  thir- 
teenth, and  fourteenth  as  offered,  and  mod- 
ified the  second  and  sixteenth,  and  granted 
them  as  modified.  We  shall  request  the  re- 
porter to  set  out  the  defendant's  granted 
prayers  also.  The  second  prayer,  as  amend- 
ed by  the  court,  correctly  Interpreted  the 
thirteenth  clause  of  the  contract  as  to  the 
obligation  to  make  payments  in  Installments 
as  the  work  progressed,  and  was  correctly 
modified  by  adding  that  such  failure,  even 
if  found  by  the  Jury,  would  not  prevent  a 
recovery  by  the  plaintiff.  The  twelfth  prayer 
limited  the  recovery  in  any  event  to  the 
"lowest  reasonable  cost  of  completing  the 
contract"    This  prayer  would,  not  have  been 


Digitized  by  CjOOQIC 


Ck>nn.) 


GIRARD  T.  OROSVBNORDALE  CO. 


747 


objectionable  If  It  bad  omitted  tbe  word 
"lowest,"  and  had  declared  "the  reasonable 
cost"  to  be  the  standard  for  the  Jury.  The 
thirteenth  prayer  was  liberal  to  the  defend- 
ants In  refnslng  to  allow  the  recovery  of  any 
penalty  for  delay  under  the  fourteenth  clause 
of  the  contract  The  fourteenth  prayer,  as 
we  have  said,  In  referring  to  the  plalntiCTs 
second  prayer,  correctly  states  the  credit 
to  be  allowed  on  any  damages  awarded  by 
the  Jury.  The  sixteenth  prayer  of  the  JEtna 
Company  was  correctly  amended  by  the 
court,  60  as  to  permit,  instead  of  requiring, 
the  verdict  to  be  for  the  defendant,  but  was 
liberal  in  the  extreme  to  the  ^tna  Company 
in  leaving  to  tbe  Jury  to  find  that  the  alleged 
representations  of  Witherspoon  to  Hunter  as 
to  the  receipt  of  other  bids,  within  $2,000  of 
the  Southern's  bid,  were  untrue.  That  was 
the  pith  of  the  prayer.  There  is  a  presump- 
tion of  truth  always,  which  should  be  over- 
come, either  by  positive  evidence  of  falsity 
or  by  suspicious  circumstances  so  strong  as 
to  warrant  a  reasonable  mind  in  believing 
that  there  was  falsity,  and  we  have  not  dis- 
covered any  evidence  of  that  character  In  the 
record- 
It  is  not  necessary  to  prolong  this  opin- 
ion by  any  detailed  examination  of  the 
.Xtaa'8  rejected  prayers.  The  first,  third, 
fourth,  fifth,  and  eighth  prayers  are  based  on 
the  absence  of  the  architects'  certificate  and 
the  contention  that  no  other  character  of  evi- 
dence was  admissible  to  prove  the  damages. 
Tbe  sixth,  seventh,  ninth,  and  fifteenth  at- 
tempt to  procure  instructions  based  upon  the 
excluded  evidence,  offered  to  prove  a  verbal 
contract  antecedent  to  and  contradictory  of 
the  written  agreement.  These  prayers  were 
slilllfuUy  drawn,  so  as  to  confuse  the  pay- 
ments stipulated  for  in  the  written  agree- 
ment with  the  alleged  verbal  undertaking  to 
finance  the  contract  by  making  advances  at 
tbe  demand  of  the  Southern.  The  defend- 
ants received  all  to  which  they  were  entitled 
upon  that  score  In  the  proviso  of  the  plain- 
tiff's first  prayer,  which  Instructed  the  Jury 
they  could  not  find  for  the  plaintiff.  If  they 
found  the  bond  was  procured  by  the  fraud 
or  misrepresentations  of  the  plaintiff.  The 
'tenth  prayer  submits  to  the  Jury  to  find 
wliether  the  plaintiff  afforded  the  i&tua 
Company  a  reasonable  time  to  elect  whether 
It  would  sublet  or  complete  the  contract,  and 
was  defective  for  that  reason.  No  time  be- 
ing mentioned  In  the  contract  for  that  pur- 
pose, the  question  of  reasonable  time  is  one 
of  law  for  the  court  upon  the  facts,  and  the 
evidence  does  not  show  there  was  a  denial 
of  reasonable  time.  Wheeler  v.  Harrison, 
94  Md.  147,  60  Atl.  523.  The  JEtna  was  noti- 
fied of  the  default  on  the  very  day  It  oc- 
curred, August  23d,  by  registered  mail,  and 
by  repettted  subsequent  letters,  and  was  final- 
ly, on  September  1st,  given  till  September 
4th  "to  go  ahead  or  sublet  the  contract." 


Hils  was  nearly  two  weeks,  an  amply  rea- 
sonable time  in  our  opinion,  to  make  Its  elec- 
tion. The  eleventh  prayer  Is  apparently  in 
conflict  with<the  JEtna's  fourteenth  granted 
prayer,  and  was  properly  rejected  for  that 
reason.  If  no  other.  Tbe  seventeenth  and 
eighteenth  prayers  were  properly  rejected 
as  In  conflict  with  plaintUTs  eighth  prayer, 
by  which  the  Jury  were  instructed  that  the 
representations  mentioned  in  that  prayer,  be- 
ing the  same  mentioned  in  the  .Etna's  seven- 
teenth and  eighteenth  prayers,  were  not 
such  representations,  even  if  made,  as  consti- 
tute a  defense  to  this  action. 

Being  of  opinion  that  tbe  whole  case  was 
fairly  presented  upon  the  granted  prayers, 
tbe  Judgment  will  be  afBrmed. 

Judgment  affinned,  with  costs  to  the  ap- 
pellee above  and  below. 

Its  Conn.  271) 
GIRARD  V.  GROSVENORDAI.E  CO. 
(Supreme  Court  of  Errors  of  Connecticut. 
July  20,  1909.) 

1.  Masteb  and  Sebvant  (8  295*)— Injcbim 

TO  Pervant — INSTHUCTTONS— Assumed  Rtse. 
Where  plaintiff  was  injured  by  the  fall  of 
a  shnft  in  defendant's  mill,  an  instruction  that 
plaintiff  could  not  recover  if  he  asmimed  tbe  risk 
of  defendant's  negligence  in  continuing  to  oper- 
ate the  shaft,  nor  unless  tbe  jury  found  that  de- 
fendant's negligence,  subsequently  arising  after 
the  pulley  broke,  in  failing  to  use  reaxonoble 
care  to  have  the  power  shut  off.  etc.,  caused  the 
accident  and  injury  to  plaintiff,  was  erroneous, 
since  the  risk  of  injury  from  the  master's  neg- 
ligence in  failing  to  promptly  abut  off  tbe  pow- 
er and  stop  tbe  machinery  after  knowledge  of 
the  defect  was  one  which  plaintiff  could  assume 
by  unnecesssrily  remaining  in  the  danger  sone 
with  knowledge  thereof. 

[Ed.  Note.— For  other  rases,  ae«  Master  and 
Servant,  Dec.  Dig.  {  295.»] 

2.  Masteb  ard  Sebvant  (S  217*)— Injuries 
TO  Sebvant  — Acts  in  Emebgency  — Con- 
tbibutobt  Negligence — Assumed  Risk. 

That  plaintiff  acted  in  an  emergency  in  re- 
maining in  a  room  in  defendant's  mill  after 
knowing  of  danger  from  a  broken  pulley,  to  save 
defendant's  employes  from  injury,  while  relevant 
to  the  question  of  his  contributory  negligence, 
would  not  entitle  him  to  recover  for  injuries 
sustained  by  the  fall  of  tbe  shaft,  if  he  assum- 
ed the  risk  by  remaining  in  the  danger  zone 
with  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  217.*) 

3.  Masteb  and  Sebvant  (8  20.5*)— Injubies 
TO  Servant — Assumed  Risk — Promise  to 
Obviate  Danoeb. 

Mere  assumption  on  the  part  of  an  injured 
servant  that  tbe  master  would  stop  the  machin- 
ery on  a  pulley  breaking,  without  any  promise 
by  the  master  to  the  servant,  did  not  relieve  the 
latter  from  the  assumption  of  risk  incident  to 
his  unnecessarily  remaining  in  a  place  of  dan- 
ger with  knowledge  thereof. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  547-549;  Dec.  Dig.  { 
205.»] 

4.  Masteb  and  Sebvant  (J  190*)- Injubiks 
TO  Sebvant— Nondii:t,eoabi,e  Dorr— "Fel- 
I.OW  Sebvants"— "Vice  Principals." 

Servants  to  whom  a  master  delegates  tbe 
duty   to   use   rensonnble  care  to  fnmiRh  other 


•For  other  cases  see  same  topic  and  uctlon  MUUBER  in  Dec.  ft  Am.  Dl«*.  U«7  to  date,  *  Reporter  Indexes 
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servants  with  a  safe  place  to  work,  and  to  see 
that  rules  and  regulations  regarding  the  care 
and  condition  of  appliances  are  complied  with, 
are  "vice  principals/'  and  not  "fellow  servants" 
of  other  employes. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  449-474;  Dec.  Dif.  I 
190.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  27ie-2730 ;  vol.  8,  pp.  7662,  7313- 
7316,  7827.] 

5.  Appeal  aitd  Bbbob  ({  1050*)— RiTunas  on 
Evidence— Prejudice. 

Rulings  admitting  evidence  applicable  onl; 
to  an  issue  withdrawn  from  the  jury  were  harm- 
leas. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1050.*] 

6.  Mastkb  and  Sebvant  (i  270*)— Ikjubms 
TO  Sebvant— Evidence. 

In  an  action  for  injuries  to  a  servant  by 
alleged  negligence  in  failing  to  promptly  shut  OS 
the  power  on  a  breakage  occurring  in  the  machin- 
ery, evidence  as  to  the  time  ordmarily  required 
to  stop  the  machinery  was  not  objectionable  be- 
cause it  did  not  show  the  time  required  in  an 
'  emergency  such  as  that  existing  at  the  time  of 
plaintiff's  injury.' 

lEA.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  270.*] 

7.  Joky  (|  88*)  —  Exauination  —  Ikticbest  — 
indemnitt. 

Where  plaintitTs  connsel,  in  the  absence  of 
the  jurors,  and  in  the  presence  of  counsel  for 
defendant,  informed  the  court  that  defendant 
was  insured  against  liability  for  damage  to 
plaintiff,  and  that  the  insurance  company  was 
conducting  the  defense,  it  was  not  an  improper 
exercise  of  discretion  to  permit  plaintiff  in  good 
faith  to  inquire  of  the  jurors  whether  any  of 
them  were  etocliholders,  officers,  agents,  or  em- 
ployes of  the  insurance  company,  as  affecting 
their  qualification. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig.  {  410;    Dec.  Dig.  {  88.*] 

Appeal  from  Superior  Cottrt,  Windham 
County;  Georf^e  W.  Wheeler,  Judge. 

Action  by  Ferdinand  Girard  against  the 
QroBvenordale  CJompany.  Froin  a  Judgment 
for  plaintiff  for  $5,000  damages,  defendant 
appeals.    Reversed  and  remanded. 

Charles  E.  Searls,  for  appellant  Donald 
O.  Perkins,  tor  appellee. 

THAYER,  J.  The  plaintiff  was  employed 
as 'a  scourer  In  the  defendant's  cotton  mill 
In  a  room  known  as  the  new  spinning  room, 
and  ahso  In  a  smaller  adjoining  room.  There 
was  no  dispute  between  the  parties  that, 
while  be  was  in  the  small  room  on  the  day 
named  In  the  complaint,  he  was  struck  by 
a  falling  counter  shaft,  and  thereby  injured 
as  alleged  In  the  complaint  The  question 
upon  the  trial  was  whether  the  injury  was 
caused  by  the  negligence  of  the  defendant, 
set  up  in  the  first  count  of  the  complaint, 
so  as  to  give  him  a  right  of  action  against 
it  The  negligence  alleged  is  that  the  defend- 
ant, In  operating  the  spinning  frames  In  that 
room  by  power  copveyed  to  them  through 
belts  connecting  the  same  to  sundry  pulleys 
upon  counter  shafts  attached  to  the  celling 
of  the  room,    which   shafts   received   their 


power  through  belts  from  a  main  Shaft,  also 
attached  to  the  celling  of  the  room,  which 
was  driven  by  power  from  an  engine,  for  a 
long  time  previous  to  the  injury  bad  bees 
negligently  running  and  operating  those 
shafts  at  an  excessive  and  Ugh  rate  of  speed, 
and  had  negligently  failed  to  strongly  aud 
securely  adjust  and  fasten  the  main  shaft 
and  Its  connections  so  as  to  withstand  such 
excessive  speed,  and  had  failed  to  provide 
a  suitable  system  for  the  examination  and 
Inspection  of  such  shafting,  pulleys,  and  oth- 
er connections,  and  to  examine  and  inspect 
the  same;  that  through  the  negligence  of  the 
defendant  one  of  the  large  pulleys  on  the 
main  shaft  was  weak,  defective,  and  cracked, 
which  was  known  to  the  defendant,  and  on 
the  day  of  the  Injury,  while  that  shaft  and 
pulley  were  being  operated  at  a  high  and 
excessive  speed,  a  large  portion  of  the  face 
of  the  pulley  broke  out  and  was  separated 
from  the  pulley,  which  was  seen  and  known 
by  the  defendant  through  its  servants,  yet 
It  negligently  suffered  and  allowed  the  shaft- 
ing and  pulley  to  continue  to  revolve  at  a 
high  and  excessive  speed,  and  failed  to  shut 
off  the  power  driving  the  shaft,  although 
the  pulley  and  shaft  were,  through  the  loss 
of  the  portion  of  the  face  of  the  pulley,  out 
of  balance,  and  pounding  badly,  whereby 
the  main  shaft  became  loosened  aud  fell 
from  its  fastenings,  and,  revolving  as  it  fell, 
tore  down  the  counter  shafting,  which  struck 
the  plaintiff  and  caused  his  injuries.  After 
the  evidence  was  closed,  the  court  Instructed 
the  Jury  that  there  was  no  evidence  to  sup-' 
port  the  second  count,  which  charged  neg- 
ligent treatment  of  the  plaintiff  by  a  doctor 
employed  by  the  defendant,  and  no  evidence 
to  support  the  allegations  of  negligence  In 
the  first  count  prior  and  up  to  the  breaking 
of  the  large  pulley,  and  that  the  only  ques- 
tion of  negligence  arising  in  the  case  for 
their  determination  rested  upon  what  took 
place  after  the  breaking  of  the  pulley,  not 
what  took  place  before,  and  that  the  plaln- 
tlfi!  did  not  rely  upon  a  violation  of  the  duty 
of  the  defendant  in  failing  to  use  reasonable 
care  to  furnish  competent  fellow  servants 
or  reasonably  safe  appliances  and  iustru- 
mentallties,  but  upon  the  violation  of  its  do- 
ty to  use  reasonable  care  to  furnish  him  a 
reasonably  safe  place  in  which  to  work. 

The  plaintiff  claimed  that  Just  prior  to  the 
accident  he  had  been  cleaning  a  spinning 
frame  In  the  new  spinning  room,  and,  hav- 
ing finished  it,  went  in  search  of  his  over- 
seer to  obtain  instructions.  He  first  went 
to  the  overseer's  ofllce  downstairs,  and,  not 
finding  him  there,  went  to  the  small  spinning 
room,  where  the  accident  happened,  to  look 
for  him.  As  he  entered  the  room,  he  saw 
that  the  pulley  was  broken;  that  the  belt 
was  off;  that  the  pulley  was  running  un> 
evenly,  and  with  a  beat  or  hammer,  and 
that  It  was  pulling  on  the  hangers  which  fas- 


•For  otl(W  CMM  see  same  topic  and  sectlMi  NVMBEB  la  Deo.  ft  Am.  Digs.  1M7  to  date,  ft  Reporter  Indexw 
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tened  the  shafting  to  the  celUng,  and  that  the 
frhole  floor  waa  shaking,  and  that  tf  It  con- 
tinued any  portion  or  all  was  liable  to  come 
down  at  any  time.  He  passed  Into  the  room, 
and  by  voice  and  motions  directed  the  help 
employed  at  the  spinning  frames  to  get 
away.  He  remained  In  the  room  for  10  or  12 
minutes  when  the  shafting  fell. 

The  defendant,  among  other  things,  claim- 
ed that  the  plaintiff  assumed  the  risk  of 
bis  Injury.  The  court,  having  properly 
instructed  the  jury  as  to  what  was  essential 
to  a  finding  that  the  plaintiff  bad  assumed 
the  risk,  instructed  them  as  follows:  '  "If  you 
find  that  this  risk  was  assumed  In  the  man- 
ner I  have  suggested,  and  as  I  have  said, 
there  can  be  no  recovery,  unless  you  find 
further  that  the  defendant's  negligence,  sub- 
sequently arising  after  tbe  broken  pulley, 
caused  the  accident  and  injury  to  the 
plaintiff — of  course  the  plaintiff's  negligence 
did  not  contribute — and,  second,  unless  you 
find  that  the  plaintiff  was  there  as  he  claims 
In  the  course  of  his  duty,  and  while  there, 
seeing  the  broken  pulley,  and  anticipating 
danger  to  the  girls  at  the  frames,  remained 
to  get  them  away  from  danger,  and  while 
80  engaged  was  injured  through  the  defend- 
ant's negligence  In  not  having  used  reason- 
able care  to  have  the  power  shut  off."  The 
defendant  assigns  error  upon  this  part  of 
the  charge.  It  is  true,  as  the  Jury  were  told, 
that  risks  arising  out  of  the  master's  negli- 
gence are  not  risks  which  are  ordinarily  inci- 
dent to  the  servant's  employment,,  and  are 
not  ordinarily  assumed  by  him  as  a  part  of 
blB  contract  of  employment  But  there  are 
extrnopdinary  risks  from  unsafe  instrumen- 
talities, or  unsafe  places  to  work,  which  may 
arise  after  the  employment,  through  the 
master's  neglect  to  properly  operate,  repair, 
or  care  for  such  Instrumentalities  or  places, 
and  these,  when  they  and  the  danger  arising 
from  them  are  known  to  and  appreciated 
by  tbe  servant,  may  be  assumed  by  him. 
1  Laliatt  on  Master  and  Servant,  p.  638,  | 
274;  Carrigan  v.  Washburn  &  Moen  Mfg. 
Co.,  170  Mass.  80,  81,  48  N.  E.  1079;  Murphy 
T.  Grand  Trunk  By.  Co.,  73  N.  H.  18,  20,  58 
Atl.  885;  Conley  t.  Express  Co.,  87  Me.  352, 
868,  32  Atl.  965;  Hayden  y.  Smithvllle  Mfg. 
Ok,  29  Conn.  548,  658.  Such  assumption  of 
the  risk  prevents  a  recovery  by  him  from  the 
master.  The  instruction  complained  of  was 
tantamount  to  telling  the  Jury  that  If  the 
plaintiff's  injury  was  due  to  the  defendant's 
negligence  In  continuing  to  operate  the  shaft 
and  pulley  after  the  latter  was  broken,  tlie 
plaintiff  could  recover,  although  he  had  as- 
sumed tbe  risk  of  Injury  from  such  negli- 
gence This  was  the  only  negligence  alleged 
In  the  complaint,  which,  under  the  previous 
Instructions  of  tbe  court,  was  then  before 
the  jury.  It  was  the  risk  arising  from  re- 
maining in  the  room,  rendered  unsafe  by 
this  negligence  of  the  defendant  subsequent 
to  the  breaking  of  the  pulley,  which  It  claimed 
that  the  plaintiff  bad  assumed.    U  he  had 


assumed  It,  be  could  not  recover,  not  be- 
cause the  defendant  was  not  negligent,  but 
because  he  had  assumed  the  risk.  The  in- 
struction permitted  him  to  recover.  If  the 
jury  found  the  defendant  negligent,  although 
he  had  assumed  the  risk.  In  this  thete  was 
error. 

Nor  would  the  fact  that  tbe  plaintiff  was 
injured  while  engaged  In  the  work  of  the  de- 
fendant while  acting  In,  an  emergency  to  save 
defendant's  employes  from  injury,  and  as 
the  necessities  of  tbe  case  fairly  and  reason- 
ably called  for  his  doing,  as  he  claimed,  war- 
rant the  plaintiff's  recovery  If  he  had  as- 
sumed the  risk.  If  the  plaintiff  acted  in  such 
an  emergency  as  he  .claimed,  that  fact  would 
have  a  bearing  upon  the  question  of  his  con- 
tributory negligence,  and  perhaps  also  upon 
the,  question  whether  he  In  fact  assumed  the 
risk.  But  if  he  assumed  the  risk,  the  master 
was  not  responsible  to  him  for  his  injuries, 
as  the  court  In  another  part  of  the  charge  in- 
structed the  jury  be  would  t>e. 

The  plaintiff  urges  that,  if  the  law  Is  so 
that,  when  a  servant,  knowing  of  the  exist- 
ence of  a  defect  due  to  the  master's  neglect, 
and  appreciating  the  danger  of  It  volunta-. 
rlly  chooses  to  continue  In  the  service,  he  as- 
sumes the  risk,  it  Is  presupposed  in  such  a 
casfe  that  the  master  intends  to  have  the  wotk 
go  on  with  the  defect,  and  that  tliere  is  al- 
ways an  exception  where  the  master  induces 
tbe  servant  to  remain  by  promises  to  reme- 
dy the  defect  And  he  says  that  the  defend- 
ant was  not  harmed  by  the  lnstructi<»i  first 
considered,  because  In  the  present  case  the 
entire  question  of  assumed  risk  might  prop- 
erly tiave  been  withdrawn  from  the  Jury,. for 
the  reason  that  the  master  did  not  intend  to 
tiave  the  work  go  on  with  the  broken  pulley, 
and  bad  taken  stepsy  as  tbe  plaintiff  knew, 
to  shut  down  and  thereby  remove  the  defect 
The  defendant  had,  as  aiH)ears,  taken  steps 
to  shut  down,  but  It  does  not  appear  that  the 
plaintiff  liad  knowledge  of  that  fact  and  In 
reply  to  a  question  testified  merely  that  he 
believed  tliat  they  would  shut  down.  Thore 
must  be  tbe  promise  of  tbe  master,  or  Its 
equivalent  inducing  the  servant  to  remain  in 
the  employment  to  relieve  him  from  the  as-- 
sumption  of  tbe  risk  and  throw  it  upon  the 
master.  That  was  not  the  case  here.  No 
promises  were  made,  and  no  Inducements 
held  ont  to  the  plaintiff.  His  act  was  purely 
voluntary  so  far  as  appears.  The  court  could 
not  properly  have  taken  the  question  of  as- 
sumed risk  from  the  Jury,  and  the  charge 
as  given  was  harmful  to  the  defendant 

There  are  several  other  assignments  of  er- 
ror predicated  upon  the  court's  refusal  to 
charge  as  requested,  and  the  charge  as  given 
relative  to  the  question  of  tbe  assumption  of 
the  risk.  So  far  as  these  assignments  have 
been  pursued  In  tbe  argument,  they  revolve 
around  the  question,  already  considered, 
whether  the  plaintiff  could  assume  a  risk  of 
Injury  resulting  from  the  defendant's  neg- 
ligence.   That  be  could  do  this  is  unquestioa- 
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able;  whether  be  did  It  or 'not  was,  upon 
the  evidence  and  claims  of  the  parties,  a  ques- 
tion of  fact  for  the  Jury,  and  could  not  prop- 
erly be  taken  from  them  by  the  court,  as  It 
was  requested  to  do  by  the  defendant. 

The  'defendant  claimed  that  the  plalntilTB 
Injuries  were  caused  by  the  negligence  of  a 
fellow  servant,  and  made  several  requests  to 
charge  In  support  of  the  claim.  The  court 
refused  to  give  the  requests,  saying  to  the 
Jury:  "The  fellow-servant  defense  Is  not  In 
the  case.  It  Is  no  part  of  the  pleadings  In 
the  case,  not  a  special  defense  here,  and  so 
I  shall  not  refer  to  it."  This  Is  assigned  for 
error.  It  was  the  duty  of  the  defendant  to 
use  reasonable  care  to  furnish  the  plaintiff 
with  a  safe  place  to  work,  and  to  have  rules 
and  regulations  regarding  the  care  and  con- 
dition of  the  shafting  and  other  Instrumen- 
talities and  their  operation  which  would 
keep  the  place  In  such  condition,  and  to  use 
reasonable  care  to  see  that  these  rules  and 
regulations  were  enforced.  If  these  duties 
were  delegated  by  it  to  Its  officers,  agents,  or 
servants,  tbey  became  vice  principals,  and 
stood  In  place  of  the  defendant  in  that  re- 
spect The  court  bad  so  Instructed  the  Jury. 
All  the  evidence  in  the  case  bearing  upon 
this  subject  shows  that  It  was  the  agent  to 
whom  these  duties  were  Intrusted  who  per- 
mitted the  shafts  to  revolve  after  the  pulley 
was  broken  until  the  plaintiff  was  Injured. 
The  court  was  correct,  therefore.  In  saying 
that  the  fellow-servant  defense  was  not  In 
the.case,  not  because  It  was  not  pleaded,  but 
because,  upon  the  evidence.  If  there  was  neg- 
ligoice,  it  was  that  of  the  defendant,  and  not 
that  of  the  plaintiff's  fellow  servant 

The  court's  direction  to  the  jury  that  they 
must  not  predicate  a  verdict  upon  the  alleged 
negligence  of  the  defendant  prior  to  the 
breaking  of  the  pulley  removed  from  their 
Consideration  all  of  the  evidence  to  which 
»oeption'  was  taken  at  the  trial,  except  that 
of  Arnold  and  Tourtellotte.  The  defendant's 
assignments  of  error,  so  far  as  based  upon 
the  admission  of  the  evidence  thus  with- 
drawn, need  not  be  considered.  The  rulings, 
it  erroneous,  were  harmless.  Arnold  and 
Tourtellotte  testified  as  to  the  time  required 
to  shut  off  power  In  the  engine  room  and  stop 
the  operation  of  the  mill.  This  was  objected 
to  as  immaterial,  because  this  evidence  did 
not  show  the  time  required  to  shut  off  the 
power  under  the  circumstances  of  emergency 
existing  at  the  time  of  the  plaintiff's  Injury. 
The  evidence  Informed  the  Jury  of  the  time 
ordinarily  required  to  stop  the  mill,  and 
would  aid  them  Is  determining  whether,  un- 
der the  circumstances  and  emergency  existing 
at  the  time  of  the  accident  it  could  have 
been  stopped  in  time  to  prevent  the  plain- 
tiff's Injury.  Its  weight  was  for  the  jury. 
But  it  was  material  as  bearing  upon  the  ques- 
tion of  the  defendant's  negligence,  and  prop- 
erly admitted. 

Before  the  Jury  was  Impaneled  counsel  for 
ttie  plaintiff,  in  the  absence  of  the  Jurors, 


and  in  the  presence  of  counsel  for  the  defend- 
ant, Informed  the  court  that  the  defendant 
was  insured  against  liability  for  damage  to 
the  plaintiff  through  negligence  by  an  insur- 
ance company,  and  that  the  Insurance  com- 
pany was  interested  and  conducting  the  de 
fense.  Counsel  for  the  defendant  admitted 
the  fact  of  the  Insurance.  The  plaintiff's 
counsel  claimed  the  right  to  Inquire  of  the 
Jurors  whether  any  of  them  were  stockhold- 
ers, officers,  agents,  or  employ^  of  the  In- 
surance company  as  affecting  the  qualifica- 
tion of  the  Jurors.  The  defendant  objected 
to  this,  but  the  court  permitted  It  to  be  done, 
and  in  Impaneling  the  Jury  such  questions 
were  asked  of  them  by  the  plaintiff's  coun- 
sel. Exception  was  taken  to  this,  and  It  is 
assigned  as  error.  So  far  as  appears,  the  in- 
quiries were  made  in  good  faith,  for  the  gen- 
uine purpose  of  learning  whether  any  of  the 
Jurors  were  disqualified  by  Interest  and  not 
for  the  purpose  of  getting  before  the  Jurors 
a  fact  not  In  Issue  In  the  case  for  the  pur- 
pose of  prejudicing  them.  The  facts  were  not 
called  to  the  juror's  attention  until  permis- 
sion had  first  been  obtained  from  the  court 
in  their  absence.  It  was  within  the  discre- 
tion of  the  court  to  grant  this  permission  if, 
upon  the  statements  of  counsel,  there  was 
any  reason  to  believe  that  any  of  the  Jurors 
would  be  Interested,  as  stockholders  or  other- 
wise in  the  insurance  company,  in  the  result 
of  the  action.  Ordinarily  such  interest  on 
the  part  of  Jurors  in  this  state  in  a  foreign 
insurance'  company  would  hardly  be  presum- 
ed. But  It  is  possible  that  the  agent  of  the 
company  who  placed  the  insurance,  or  claim 
agent  or  adjuster  who  had  been  employed 
in  attempting  to  settle  the  claim,  might  be 
among  the  jurors  summoned.  It  cannot  there- 
fore be  said  that  in  all  cases  It  Is  Improper 
to  permit  counsel  to  ask  such  questions  as 
were  permitted  In  this  case  to  determine 
whether  Jurors  are  disqualified.  Cases  are 
cited  from  other  states  holding  that  It  \a 
error  to  permit  tbe  fact  of  the  Insurance  to 
be  brought  to  tbe  Jury's  attention  by  ques- 
tions asked  in  the  examination  of  witnesses, 
by  remarks  of  counsel  in  argument,  or  by 
questions  asked  of  Jurors  while  they  are 
being  Impaneled.  For  the  reason  stated,  we 
think  there  are  cases  when  the  questions  may 
properly  be  permitted  In  determining  tbe 
qualifications  of  the  jurors,  and  that  in  the 
present  case  it  does  not  appear  that  the 
court's  discretion  was  Improperly  exercised. 
The  court  was  requested  to  direct  a  verdict 
for  the  defendant  and  after  the  verdict  was 
rendered,  motions  were  made  to  set  it  aside 
as  being  against  the  evidence,  and  because 
tbe  damages  awarded  were  excessive. 

As  a  new  trial  must  be  granted  upon  ttie 
grounds  already  stated.  It  Is  unnecessary  to 
consider  the  other  questions  raised  by  the 
appeal. 

There  was  error  In  the  charge,  and  a  new 
trial  is  ordered.   The  other  Judges  concurred. 
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(a  Coon.  392) 

STATB  V.  ANDERSON. 

(Supreme  Court  of  Errors  of  Connecticnt 

July  20,  1909.) 

1.  Costs  (|  284*) — Right  to  Costs— Statutes. 

Costs  are  not  ta:cable,  unless  given  by  stat- 
ute. 

[ESa.  Note.— For  other  casps,  see  Costa,  Cent. 
Dig.  i  1082;    Dec  Dif.  {  284.*] 

2.  Costs  ({  317*)— Ckiminai,  Prosecutions. 

Under  Gen.  St.  1902,  {  811,  providing  for 
the  taxation  of  costs  in  the  Supreme  Court  of 
Errors  in  favor  of  the  socressful  appellant,  and 
aectioii  1!^1,  giving  to  defendant' in  a  criminal 
case  the  right  to  appeal  with  the  same  effect  as 
in  civil  actions,  and  Court  Rules,  |  62,  provid- 
ing for  the  payment  of  costs  in  favor  of  the  pre- 
vailing party,  a  defendant,  successful  on  appeal 
from  a  conviction  of  crime,  is  not  entitled  to 
costs,  for  payment  cannot  be  enforced  against 
the  state  without  its  consent,  which  is  not  giv- 
en by  its  consent  to  be  made  a  defendant  on  ap- 
peal. 

[EA.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  H  1192,  1193 ;    Dec.  Dig.  i  317.*] 

3.  States  (I  191*)— Actions  Aoainbt  Statb. 

The  state  cannot  be  sued  without  its  con- 
sent. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  H  179-184;    Dec  Dig.  i  191.*] 

Appeal  from  Criminal  Court  of  Common 
Pleas,  New  Haven  County. 

Tlllle  Anderson  successfully  prosecuted  an 
appeal  from  a  conviction  of  crime,  and  ap- 
peals from  the  refusal  of  the  cleric  to  tax 
costs  In  ber  favor.    Affirmed. 

See  72  Atl.  648. 

Emeet  L.  Averill,  for  appellant  Robert 
J.  Woodruff,  Pros.  Atty.,  for  the  Statei. 

BALDWIN,  O.  J.  Costs  sre  never  taxable, 
unless  given  by  statute.  Studwell  v.  Cootce, 
38  Conn.  549.  Gen.  St  1002,  |  1521,  grants 
a  right  to  the  defendant  In  a  criminal  pros- 
ecution before  the  criminal  court  of  common 
pleas  to  an  appeal  to  this  court  "in  the  same 
manner  and  with  the  same  effect  as  In  civil 
actions."  The  defendant  was  successful  (82 
Conn.  Ill,  72  AtL  848)  In  procuring  on  ap- 
peal a  reversal  of  a  judgment  of  conviction 
rendered  in  the  criminal  court  of  common 
pleas.  Gen.  St  1902,  {  811,  provides  that, 
whefl  a  Judgment  shall  be  reversed  by  this 
court  "It  may  render  Judgment  In  favor  of 
the  plaintiff  In  error,  or  appellant,  to  recover 
of  the  defendant  the  damages  he  has  sustain- 
ed by  such  erroneous  Judgment,  together 
with  bis  costs  on  the  writ  of  error  or  appeal, 
or  may  remand  the  cause  to  the  court  below 
to  be  proceeded  with  by  said  court  to  final 
judgment.  In  which  case  the  whole  costs,  ex- 
cept the  costs  on  the  writ  of  error,  or  appeal, 
shall  be  taxed  In  favor  of  the  prevailing 
party;  and  the  costs  In  the  Supreme  Court 
of  Errors  shall  be  taxed  In  favor  of  the  plain- 
tiff In  error,  or  appellant"  The  rules  of  this 
court,  under  this  statute  (Practice  Book,  p. 
284,  i  62),  provide  that  "In  all  cases  on  ap- 
peal, whether  for  legal  or  equitable  relief. 


when  'error*  Is  found,  whether  a  new  trial  be 
awarded  or  not,  the  costs  of  this  court  (tii< 
eluding  the  exijonse  allowable  for  printing 
evidence  or  evidence  and  rulings  made  a  part 
of  the  record).  In  the  absence  of  sjiecinl  or- 
der to  the  contrary,  will  be  taxed  In  the  Judg- 
ment of  this  court  in  favor  of  the  prevailing 
party  In  this  court" 

The  words  of  Gen.  St  1902,  {«  811,  1521, 
and  of  our  rules  (section  62),  If  taken  literal- 
ly, would  support  the  defendant's  obilin.  But 
It  Is  a  general  principle  that  what  cinirts  can-' 
not  enforce  they  cannot  decree.  Cbirke's  .Ap- 
peal, 70  Conn.  195.  209,  39  AO.  I.m.  The 
state,  by  which  the  prosecution  was  brousht, 
cannot  be  sued  without  its  consent  It  holds 
the  Immunities  from  legal  process,  mesne  or 
final,  belonging  by  the  English  coininou  law 
to  the  king.  State  ▼.  KUbourn,  81  Conn.  9, 
11,  69  Atl.  102a  Among  these  were  that  lie  Is 
not  Included  under  general  words  tii  a  stat- 
ute, and  that  he  pays  no  costs.  Sr;ite  v. 
Shelton,  47  Conn.  400,  405;  1  Blixkstone, 
Com.  262 ;  8  Blackstone,  Com.  400.  The  con- 
sent of  the  state  in  this  cause  to  be  ni-ide  a 
defendant  on  appeal  did  not  Init>'.v  a  consent 
to  pay  costs,  should  the  appeal  he  Kii'-'-essful. 

The  ruling  of  the  clerk  is  aiUiiucd.  The 
other  Judges  concurred. 


(T*  rnr,r,.  ?91) 

KNIGHT  ▼.  CONTINENTAL  AUTOMO-  . 

BILE  MFG.  CO. 
(Supreme  Court  of  E>rror8  of  Connecticut  . 
July  20,  1000.) 

1.  Dakaohs   (i   208*)  —  Personal  Injubt-> 

POWEB   OF   JUBT. 

The  assessment  of  damages  for  pp-sonnl  Itt- 

juries  negligently  inflicted  is  peculiarly  withia 

the  province  of  the  jury.  ; 

[Ed.  Note.— For  other  cases,  see  Damages,  Dec, 

Dig.  8  20a*]         . 

2.  New  Tbiai.  ((  76*)— Grounds— Excessivb 
Damages. 

The  court  may  grant  a  new  trial  on  the 
ground  that  the  damagea  awarded  fur  personal 
injuries  are  plainly  excessive. 

[EM.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {{  153-156;    Dec  Dig.  8  7((.*] 

Appeal  from  Superior  Court  New  Haven 
County;  William  S.  Case,  Judjce. 

Action  by  John  H.  Knight  a$;aln8t  the 
Continental  Automobile  Manufacturing  Com- 
pany to  recover  for  Injuries  caused  by  the 
negligence  of  defendant's  servants  in  the 
operation  of  an  automobile.  From  a  Judg- 
ment for  plaintiff,  and  from  the  denial  of 
a  motion  to  set  aside  the  verdict  defendant 
appeals.    AfiSrmed. 

O.  8.  Hamilton,  for  appellant  David  B. 
Fitzgerald  and  Walter  J.  Walsh,  for  appellee. 

RORABACK,  J.  Ifce  plaintiff  Introduced 
evidence  to  prove:  That  on  the  5th  day  of 
July,  •1907,  after  9  o'clock  in  the  evening, 
he  was  the  conductor  of  an  open  trolley 
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car  that  ran  between  Savlii  Rock  and  Mt. 
Carmel.  While  be  was  on  the  running  board 
of  tbe  car,  and  engaged  In  Issuing  transfers 
to  the  passengers  of  the  car,  he  was  sudden- 
ly struck  by  a  part  of  an  automobile  driven 
In  the  opposite  direction  to  that  In  which  tbe 
car  was  proceeding.  The  automobile  was 
operated  by  the  defendant's  servant,  while 
acting  within  the  actual  course  of  his  em- 
ployment The  trolley  car  was  well  lighted, 
and  the  chauffeur  saw  it  when  he  was  some 
distance  away.  There  was  ample  room  on 
both  sides  of  tbe  approaching  car  in  which 
tbe  driver  of  the  automobile  could  have 
turned  and  avoided  striking  the  plaintiff.  On 
tbe  outside  of  the  body  of  the  automobile 
was  an  iron  hook  used  for  the  purpose  of 
holding  tbe  top  of  the  automobile  up  in  posi- 
tion. This  book,  struck  the  plaintiff  as  the 
two  vehicles  passed,  tearing  bis  coat,  trou- 
sers, and  bis  underclothing,  and  causing  a 
deep  gash  or  wound  in  his  leg,  throwing  him 
to  the  ground,  and  rendering  him  uncon- 
scious. 

The  duty  and  power  of  a  trial  Judge  in 
respect  to  a  verdict  rendered  by  a  Jury  hav- 
ing been  so  fully  explained  by  several  re- 
cent decisions  of  this  court,  we  are  not  dis- 
posed to  make  any  extended  review  of  tbe 
law  applicable  in  the  present  case.  Tbe 
evidence  reported  is  sufficient  to  sustain  the 
verdict  for  the  plaintiff  upon  the  question  of 
negligence;  tbe  defendant's  main  contention 
being  that  the  verdict  was  excessive.  In 
this  class  ot  cases  the  damages  cannot  be 
computed  by  mathematical  calculation,  and 
the  law  furnishes  no  precise  or  definite  rule 
for  their  assessment,  which  is  peculiarly 
within  the  province  of  the  Jury.  Clark  v. 
Pendleton.  20  Conn.  496,  509;  Shaw  v.  Pope, 
flO  Conn.  206,  211,  67  Atl.  495. 

It  would  be  competent  for  the  court  to 
grant  a  new  trial  if  it  appeared  that  the 
damages  awarded  were  plainly  excessive  and 
exorbitant  Noxon  v.  Remington,  78  Conn. 
296,  299,  61  Atl.  9G3.  A  careful  examination 
of  all  the  evidence  contained  in  the  record 
convinces  us  that  there  was  no  abuse  of  dis- 
cretion In  holding  that  there  were  no  satis- 
factory reasons  for  interference  with  the 
action  of  the  Jury. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(S2  Conn.  2SS) 

MALKEN  et  al.  ▼.  HEMMING  BROS. 

(Supreme  Court  of  Errors  of  Connecticut 
July  20,  1909.) 

1.  CORTRACIS      (i      245*)  —  MODmOATIOIf  — 

Mbboeb. 

Where  a  contract  is  modified  by  a  lubse- 
qaent  agreement,  the  contract  aa  thus  modified 
is  a  new  agreement. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Oec.  Die.  «  24r>.»l 


2.  FbAUDS,    StATUTO    of    (I    71*)— COWTRACTB 

FOB  Sale  of  Real  Estate. 

A  contract  for  the  sale  of  real  estate  ia 
within  tbe  statute  of  frauds,  and  is  not  enforce- 
able unless  it,  or  some  memorandum  thereof,  is 
in  writing,  signed  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  113-139;   Dec.  Dig.  1  71. •] 

3.  Fbatjds,  Statute  of  ((  181*)— Cowtbacts 
FOB  Sale  or  Real  E^ate— SIodification. 

A  modification  of  a  contract  for  the  sale  of 
real  estate,  whereby  the  purchaser,  instead  of 
giving  a  note  secured  by  mortgage  for  the  bal- 
ance of  the  price,  as  required  by  the  contract 
shall  convey  to  the  vendor  a  tract  of  land,  ia 
within  tbe  statute  of  frauds,  and  provable  on- 
ly by  written  contract,  or  memorannum  thereof. 
IBM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ate  of,  Cent  Dig.  fg  283,  284 :  Dec.  Dig.  |  131.*] 

4.  Spkcifio  Pebforhance  (J  123*)  —  Cow- 
TBACTs  FOB  Sale  of  Real  Estate— Evi- 
dence. 

In  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate,  the  issue 
whether  the  contract  was  made  held,  under  the 
evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance,  Dec.  Dig.  1  123.*] 

5.  Specific  Pebfobmance  (f  123*)  —  Cok- 
TBACTS  fob  Sale  of  Real  Estate— Evi- 
dence. 

In  a  suit  to  enforce  a  contract  for  the  sale 
of  real  estate,  the  question  whether  the  defend- 
ant who  signed  the  memorandum,  did  so  as 
agent  for  the  codefendanta,  held,  under  tbe  ev- 
idence, for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Dec.  Dig.  8  123.*] 

6.  Vendob  and   Pubchaseb  (|  1S2*)  — COh- 

TBACTS— PEBFOBMANCE— VABIANCE. 

A  deed  conveying  real  estate  subject  to 
three  mortgages,  amounting  to  a  specified  sum, 
assumed  by  the  purchaser,  is  in  substance  the 
deed  called  for  by  the  contract  of  sale,  stipulat- 
tng  that  the  purchaser  shall  assume  a  firat  mort- 
gage of  tbe  specified  sum;  and  tbe  purchaser; 
not  refusing  to  accept  the  deed  on  the  ground 
of  variance,  cannot  rely  thereon  as  a  ground  to 
invalidate  the  vendor's  tender  of  pertormance. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  f  152.*] 

Appeal  from  Superior  Court,  New  Haven 
County;  Willinm  S.  Case,  Judge. 

Action  by  Jacob  Malken  and  others  against 
Hemming  Bros,  for  tbe  specific  perform- 
ance of  a  contract  for  the  sale  of  real  estate 
or  for  damages.  From  a  Judgmoit  of  non- 
suit, plaintiffs  appeal.  Reversed,  and 'new 
trial  ordered. 

Richard  H.  Tyner,  for  appellantB.  Cbarles 
S.  Hamilton,  for  appellees. 

THAYESt,  J.  Tbe  complaint  as  amoided 
sets  up  a  contract  evidenced  by  a  writing 
under  seal,  entered  into  by  the  plaintiffs  and 
defendants  for  the  sale  by  the  former  to  the 
latter  of  certain  real  estate  sitnated  in  New 
Haven,  to  be  paid  for  partly  in  cash,  partly 
by  tbe  assumption  by  tbe  defendants  of  a 
first  mortgage  of  $13,000  then  existing  upon 
the  premises,  and  the  balance  by  a  note  to  be 
secured  by  a  mortgage  upon  the  purchased 
premises.  The  conveyance  was  to  be  made 
and  the  transaction  completed  at  a  future 
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day.  Prior  to  that  date  the  oomplaint  al- 
leges there  was  a  modification  of  the  con- 
tract by  parol,  whereby  the  defendants,  In- 
stead of  giving  the  note  secured  by  mortgage 
for  the  balance  of  the  purchase  price,  were 
to  convey  to  the  plaintlSs  a  parcel  of  land 
on  Butler  street  then  standing  in  the  name 
of  Benjamin  Hemming.  The  complaint  al- 
leges the  tender  by  the  plaintiffs  of  the  deed 
called  for  by  the  contract  as  originally  made 
and  as  modified,  and  their  continued  readi- 
ness to  perform  theli'  part  of  it,  and  the  neg- 
lect of  the  defendants  to  perform  their  part 
of  either  contract,  and  asks  for  the  specific 
performance  of  the  contract  as  modified,  or 
other  equitable  relief,  and,  if  that  is  refused, 
for  $10,000  damages.  The  answer  denies 
substantially  aU  the  allegations  of  the  com- 
plaint, and  alleges  that  the  original  con- 
tract was  obtained  by  fraud,  which  latter 
allegation  Is  denied  in  the  reply. 

Just  what  Issues  were  on  trial  to  the  Jury 
Is  not  clear  from  the  record.  It  appears 
there  that  the  plaintiffs  filed  a  notice  that 
they  desired  some  (Indicating  them),  but  not 
all.  of  the  issues  In  the  case  tried  to  the 
Jury.  This  is  an  equitable  action,  and  Is  not 
brought  to  recover  damages  and  also  for  equi- 
table relief,  and  so  does  not  fall  within  the 
provisions  of  section  722  of  the  General  Stat- 
utes of  1902,  as  amended  by  section  3,c.  56, 
p.  284.  of  the  Public  Acto  of  1905.  Being  an 
equitable  action  solely,  the  plaintiffs  were 
not  entitled,  as  a  matter  of  right,  to  a  Jury 
trial  of  any  of  the  issues  Joined.  Savings 
Bank  ▼.  McGormack,  79. Conn.  280,  203,  64 
Atl.  338.  Under  chapter  236,  p.  441,  of  the 
Public  Acts  of  1905  the  court  might,  upon 
the  application  of  either  of  the  parties  to 
the  action,  order  any  of  the  Issues  of  fact 
which  had  been  Joined  in  the  case  to  be  tried 
to  the  Jury.  No  such  order  appears  in  the 
record.  But  as  the  issues  indicated  by  the 
plaintiffs  for  trial  by  the  Jury  included  all 
the  Issues  raised  by  the  pleadings  except 
three,  which  related  to  the  plaintiffs'  read- 
iness to  carry  out  their  part  of  the  contract, 
the  defendants'  refusal  to  carry  out  theirs. 
and  the  plalntiiTs'  loss  by  depreciation  in  the 
value  of  their  property,  we  may  assume  that 
the  case  proceeded  as  though  all  the  issnes 
were  to  be  determined  by  the  Jury.  The 
court.  In  nonsuiting  the  plaintiffs,  seems  to 
have  so  treated  i^  and  upon  the  argument  it 
has  been  so  treated  by  counsel  for  both  pai^ 
ties. 

If  the  original  contract  was  modified  and 
changed  by  subsequent  a^/eement,  the  con- 
tract as  changed  became  a  new  contract 
Teal  V.  Bllby,  123  U.  S.  572,  678^  8  Sup.  Ct. 
239,  31  U  Ed.  263:  Rollins  v.  Marsh,  128 
Mass.  116,  120;  Rogers  t.  Rogers,  139  Mass. 
440,  444,  1  N.  E.  122.  The  original  contract, 
being  for  the  sale  of  real  estate,  was  with- 
in the  statute  of  frauds;  and  no  action  could 
be  maintained  upon  it,  unless  it,  or  some 
memorandum  thereof,  was  made  In  writing, 
BigTied  by  the  parties.  The  modified  con- 
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tract,  as  alleged  and  attempted  to  be  proved. 
Was  equally  within  the  statute.  Swain  v. 
Seamens,  76  U,  S.  264.  271.  19  L.  Ed.  554; 
Hill  V.  Blake,  07  N.  Y.  216,  222.  The  alleged 
modification  provided  for  Hie  conveyance  of 
the  Benjamin  Hemming  land  by  the  defend- 
ants to  the  plaintiffs.  This  could  only  be 
proved  by  a  written  contract,  or  memoran- 
dum thereof.  No  such  evidence  was  offered, 
and,  although  parol  evidence  of  it  was  of- 
fered and  received  against  the  objection  of 
the  defendants,  there  was  no  legitimate  ev- 
idence of  the  modified  contract  to  go  to  the 
jury.  The  nonsuit  was,  therefore,  properly 
granted,  unless  the  plaintiffs  were  entitled 
to  have  a  finding  of  the  jury  upon  the  is- 
sues Joined  as  to  the  original  contract 

The  defendants  denied  the  making  of  ei- 
ther of  the  contracts  by  them.  As  tending  to 
prove  the  original  contract,  a  written  mem- 
orandum under  seal  and  other  evidence  was 
introduced.  There  was  evidence  sufficient 
to  go  to  the  Jury  upon  the  question  whether 
this  contract  was  made.  If  it  was  proven, 
and  the  modification  claimed  was  not  proven, 
the  plaintiffs  were  entitled  to  judgment  un- 
der thatcontract;  for  the  defendants  admit- 
ted that  they  had  not  performed  their  part 
of  it  The  complaint  sufficiently  presents  a 
case  for  such  a  Judgment  upon  the  orig^inal 
contract  In  fact,  as  originally  drawn,  it 
counted  only  upon  that  contract  The  issnes 
presented  relating  to  the  first  count  were 
Improperly  taken  from  this  jury. 

The  nonsuit  is  attempted  to  be  sustained 
by  the  appellees  upon  the  ground  that  the 
written  memorandum  of  contract  was  not 
signed  by  the  three  defendants  individually, 
but  only  by  O.  F.  Hemming,  one  of  them, 
and  that  there  was  no  evidence  of  bis  agency 
to  act  for  the  others.  But  there  was  evi- 
dence tending  to  show  that  the  defendants 
were  machinists  doing  business  as  Hemming 
Bros.,  that  two  of  the  brothers  took  part 
in  the  negotiations  and  went  to  view  the 
plaintiffs'  land,  that  the  name  of  Hemming 
Bros,  was  signed  to  the  memorandum  by  G. 
F.  Hemming,  and  that  he  also  signed  their 
name  to  a  check;  and  this,  in  connection 
with  a  statement  in  the  answer  that  the  de- 
fendants claimed  the  right  to  rescind  and 
did  rescind  the  contract  was  sufficient  evi- 
dence to  go  to  the  Jury  upon  the  question 
of  the  agency. 

It  Is  also  claimed  that  tbe  nonsuit  can  he 
sustained  upon  the  ground  that  tlie  deed 
which  was  tendered  to  the  defendants  by 
the  plaintiffs  did  not  comply  with  the  re- 
quirements of  the  written  contract  Tbe 
memorandum  provides  that  the  Hemming 
Bros,  shall  assume  a  first  mortgage  of  $13,000 
on  the  premises  which  were  to  be  conveyed 
to  them.  There  were,  In  fact  tliree  mort- 
gages, amounting  in  all  to  $13,000,  instead 
of  a  single  mortgage  for  that  amount,  upon 
the  property.  The  deed  tendered  provided 
that  the  defendants  assume  these  three 
mortgages,  Instead  of  one  mortgage.    It  is 
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said  that  tbis  la  a  fatal  Tarlance.  Ibe  de- 
fendants did  not  base  their  refusal  to  ac- 
cept the  deed  upon  this  ground.  Had  they 
done  so,  the  plaintiffs  could  doubtless  have 
had  the  mortgages  consolidated  into  one. 
The  deed  in  substance  and  effect  was  that 
which  was  called  for  by  the  contract,  and 
as  it  was  ijiot  refused  upon  the  ground  now 
urged  to  invalidate  the  tender,  the  variance, 
if  It  were  such,  affords  no  ground  to  Inval- 
idate the  tender. 

There  Is  error,  and  a  new  trial  is  ordered. 
The  other  Judges  concurred. 


(82  Conn.  352) 

HOXIB  v.  NEW  YORK,  N.  R.  ft  H.  R.  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
July  20,  1909.) 

1.  Evidence  (J  80*)— PBEsniiprioNs— Laws  or 
Other  States. 

In  the  absence  of  evidence  to  the  contrary, 
it  is  presumed  that  the  law  of  a'  sister  state  is 
the  same  as  the  common  law  of  Connecticut. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  8  101 ;  Dec.  Dig.  |  80  ;•  Common 
Law,  Cent  Dig.  SS  14-16.] 

2.  Torts  (§  2*)— What  Law  Govkbhs. 

The  law  of  the  plnce  where  a  tort  is  com- 
mitted governs  at  least  when  a  wrong  is  ac- 
tionable under  the  law  of  tlie  place  of  its  com- 
mission, and  there  is  nothing  in  the  public  pol- 
icy obtaining  at  the  forum  standing  in  the 
way  of  grantmg  a  remedy. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  J  2;    Dec,  Dig.  |  2.*J 

3.  ColniEBCE    ({   S*)— INTBBSTATB   COUICXBCK— 
POWEB  or  CONOBESS. 

The  plenary  power  conferred  on  Congress 
by  Const.  U.  S.  art.  1,  g  8,  to  regulate  inter- 
state and  foreign  commerce,  is  subject  to  limita- 
tions specifically  prescribed  in  the  Conxtitn- 
tion,  and  others  may  exist  by  virtue  of  the  nec- 
essary implication  from  the  dual  system  of  politi- 
cal government. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  I  8;   Dec.  Dig.  g  3.*] 

4.  States  ({  4*)— Relations  to  Fedebal  Oov- 

BBNHENT. 

Congress  cannot  impair  the  right  in  any 
state  to  maintain  its  own  executive,  legisla- 
tive, and  judicial  magistracies  so  long  as  it 
preserves  a  republican  form  of  f^overnment,  and 
the  power  of  a  state  to  maintain  a  judicial  de- 
partment is  incident  to  the  inherent  sovereignty 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  g  2 ;    Dec.  Dig.  g  4.»] 

5.  Courts  (g  289*)— United  States  Cocbts— 
Jurisdiction— CoMMKRCK. 

Act  Cong.  April  22,  1908,  o.  149,  35  Stat. 
65,  malcing  every  railroad  while  engaged  in  in- 
terstate commerce  liable  for  injuries  to  em- 
ployes while  employed  in  such  commerce,  creates 
a  statutory  right  of  action  not  existing  at 
common  law  or  in  chancery,  and  gives  an  ac- 
tion where  the  common  law  denies  it  and  the 
action  is  one  which,  if  warranted  by  the  federal 
Ccjustitution,  may,  imder  the  general  laws  of 
the  United  States,  be  made  subject  to  judicial 
proceedings  in  the  federal  courts  as  a  suit  of  a 
civil  nature  arising  under  the  laws  of  the  Unit- 
ed States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  g  289.*] 


6.  CouBxa  (I  4S9*)— ExcuinvK  JusisDicnoH 

—United  States  Courts— Oommerck. 

In  view  of  the  laws  of  the  states  regulat- 
ing the  relations  of  master  and  servant  and  ac- 
tions for  injuries  to  or  the  death  of  servants, 
and  in  view  of  the  provisions  of  Act  Cong.  April 
22.  1908,  c.  149.  35  Stat.  65,  making  every 
rnilroad  while  engaged  in  interstate  commerce 
liable  for  injuries  to  employ^  while  employed 
in  s'tch  commerce,  which  conflict  with  the  laws 
of  the  states,  it  must  be  assumed  that  Con- 
gress did  not  Intend  to  authorize  the  institu- 
tion in  state  courts  of  actions  under  the  act, 
but  intended  to  give  an  action  in  the  federal 
courts  only. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  t  489.*] 

7.  Masteb  and  Servant  (g  159*)  —  Fellow 
Servant  Doctrine. 

The  common-law  rule  that  a  servant  cannot 
recover  from  his  master  for  injuries  received 
from  the  negli^nce  of  a  fellow  servant  acting 
in  the  same  line  of  employment  is  a  part  of 
the  general  American  common  law,  which  rests 
on  considerations  of  right  and  justice. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  318-323;  Dec.  Dig.  g 
158.*] 

8.  Commerce  (g  3*)— Interstate  Commerce— 
PowEB  OF  Congress. 

Congress  may  prescribe,  a  new  rule  of  right 
as  to  transactions  occurring  in  the  course  of 
interstate  commerce  to  control  the  disposition 
of  causes  in  all  courts,  state  and  federal,  for 
such  a  rule  is  a  change  in  substantive  law. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  g  8;  Dec.  Dig.  g  8.*1 

9.  States  (g  4*)— Relation  to  United  States. 

While  the  courts  of  the  states  and  of  the 
United  States  together  constitute  one  judicial 
system  for  the  enforcement  of  legal  rights,  it 
will  not  be  presumed  that  Congress  will  require 
the  courts  of  a  state  to  enforce  rights  created 
by  the  laws  of  the  United  States  which  can 
only  he  enforced  by  following  modes  of  proce- 
dure not  permitted  by  the  state  law  and  op- 
posed to  the  public  policy  which  that  law  de- 
clares, and  nothing  short  of  express  provisions 
or  necessary  implications  in  an  act  of  Congress 
suffices  to  force  on  a  state  court  the  exercise  of 
such  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  States,  Dec 
Dig.  i  4.*] 

10.  Constitutiowai,  Law  (g  207*)  —  Paivr- 
LEOES  or  GmzENS  or  tiie  Sevebal  States 
— Intebstatb  Commerce. 

The  right  to  engage  in  interstate  commerce 
is  not  created  by  the  federal  Constitution,  but 
the  right  is  impliedly  guaranteed  by  article  4, 
g  2,  thereof,  as  a  privilege  inherent  in  American 
citizenship. 

[£!d.  Note.— For  other  cttses,  see  Constitution- 
al Law,  Dec.  Dig.  g  207.*] 

11.  States  (g  4*)— Resebved  Powers. 

The  reserved  powers  of  the  states  leave  them 
charged  with  the  sole  duty  and  power  of  pre- 
serving order  and  the  security  of  persons  and 
property  within  their  territorial  limits,  except 
so  tar  as  the  federal  Constitution  otherwise  pro- 
vides, and  a  like  duty  and  power  exist  as  to 
the  regulations  of  master  and  servant  and  to 
the  duties  of  carriers. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  g  4.*] 

12.  Master  and  Servant  (g  159*)- Feixow 
Servants— Application  or  Doctrine. 

The  law  that  a  servant  cannot  sue  his 
master  for  injuries  from  the  negligence  of  a 
fellow  servant,  nor  for  injuries  from  the  negli- 
gence of  the  master  combined  with  the  negli- 
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gence   of  the  hijared   servant,   applies   to   the 
servant  of  a  carrier. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  gg  322,  324;  Dec  Dig.  g 
lu9.*] 

13.  States  (g  4*)  —  Relatiow  to  United 
States — Power  of  Congress. 

Congress  cannot  require  a  state  court  to 
entertain  an  action  authorized  b^  Act  Cong. 
April  22,  1908,  c.  149,  35  StaL  65,  mailing  everj- 
railroad  while  engaged  in  interstate  cummeice 
liable  for  injuries  to  employes  while  engaged  in 
such  commerce,  though  it  be  assumed  that  Con- 
gress may  create  such  statutory  action. 

fEJd.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  14.*]  ,  ^ 

14.  ConRTB  (I  489*)  —  Federai.  Cotjbtb  — Ac- 
tions. 

.Act  Cong.  April  22,  1908,  c.  149,  3^  Stat. 
Sa.  Ri<\king  every  railroad  while  engaged  in  in- 
terstate commerce  liable  for  injuries  to  em- 
ployA  while  employed  in  such  commerce  <f  valid, 
enlarges  the  judicial  power  of  the  federal  courts 
by  giving  a  new  remedy  by  plenary  action, 
which  cannot  be  vested  in  a  court  not  created 
by  the  United  States. 

fEd.  Nrte.— For  other  cases,  see  Courts,  Dec. 
Dig.  g  489.  •] 

15.  States  (g  4*)  —  Relations  to  United 
States— State  Coubts  —  Power  of  Con- 
gress. 

Though  Congress  may  anthorize  a  state 
court  to  entertain  a  plenary  action  created  by 
a  federal  law,  the  jurisdiction  need  not  be  as- 
sumed by  the  state  court,  which  performs  its 
duly  when  it  administers  justice  as  the  laws  of 
the  state  require. 

IKd.  Note.— For  other  cases,  see  States,  Dec 
Dig.  g  4.*] 

16.  Abateuent  and  Rbt^^vai.  (g  S*>— Jran- 
diction— Objections, 

The  objection  to  a  state  court  entertaining 
a  plenary  action  created  by  a  federal  law  may. 
be  taken  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec  Dig.  g  3.*] 

17.  Appbai.  and  Ebrob  ({  1040*)— Harmless 

EBROB  — PI,BADIR0S  —  IIOIATXBIAL      QUES- 
TIONS. 

Where  a  demurrer  to  a  complaint  was  prop- 
erly sustained,  it  was  immaterial  that  a  par- 
tienlar  objection,  manifest  on  the  face  of  the 
record,  was  not  distinctly  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  1040.*] 

18.  CouMEBCE  (g  7*)— Interstate  Commebob— 
RsotruiTioNS  OF  Master  and  Servant. 

j»ct  Cong.  April  22,  1908,  c.  349,  35  Stat. 
65,  making  railroads  while  engaged  in  inter- 
state commerce  liable  for  injuries  to  employes 
while  employed  in  such  commerce,  is  invalid, 
except  so  far  as  it  is  a  regulation  of  interstate 
commerce,  and  it  is  not  sufficient  that  it  re- 
motely affects  such  commerce,  if  that  result  is 
only  to  be  secured  by  invading  the  settled  limits 
of  the  sovereignty  of  the  states  as  to  their  own 
internal  police. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  g  7.*] 

19.  Statutes  (g  225%*)—Construction— Re- 
enactment   Afteb   Judiciai.   Intebpreta- 

TIOR. 

A  statute  substantially  re-enacting  the  par- 
ticular words  of  a  prior  statute  after  they  have 
received  a  judicial  interpretation  must  be  pre- 
sumed to  have  been  adopted  with  knowledge  of 
the  judicial  construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  g  306;   Dec.  Dig.  g  225%.*] 


20.  Constitutional  Law  (gg  276,  278*)— Lib- 
KBTT  and  Pbopebtt— Due  Pbooess. 

The  provisions  of  section  5,  Act  Cong. 
April  22,  1908,  c  149,  35  Stat.  06,  that  every 
contract  between  an  interstate  railroad  and  an 
employe  exempting  the  railroad  from  liability 
created  by  the  act  shall  be  void,  violates  the 
fifth  amendment  to  the  federal  Constitution  be- 
cause it  deprives  the  parties  to  the  contract  of 
their  liberty  and  property  without  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  gg  276,  278.*] 

21.  Constitutional  Law  (g  301*)  —  Unlaw- 
ful Deprivation  of  Property. 

The  provisions  of  section  3,  Act  Cong.  April 

22.  1008^  c  149,  35  Stat.  66,  which  sanction 
a  recovery  where  the  injured  employ^  of  a 
railroad  engaged  in  interstate  commerce  was 
guilty  of  gross  negligence  and  the  railroad  of 
none,  are  not  a  legitimate  rei^ulation  of  inter- 
state commerce,  but  an  arbitrary  deprivation 
of  property  prohibited  by  the  fifth  amendment 
to  the  federal  Constitution. 

[E!d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  g  857 ;   Dec.  Dig.  g  301.*] 

22.  Death  (g  9*)  — Death  of  Sbbvant  — Ac- 
tions—Statutes— Valipitt. 

Act  Cong.  April  22,  1908.  c  149,  85  Stat. 
65,  giving  a  remedy  for  death  of  employes  of 
railroads  engaged  in  interstate  commerce  with- 
ont  limitation,  the  fund  to  be  distributed  in  a 
manner  inconsistent  with  the  law  of  every  state 
as  to  the  devolution  of  the  estate  of  a  decedent, 
is  invalid ;  for,  if  the  damages  recoverable  are 
to  l>e  treated  as  representing  an  estate  left  by 
decedent,  it  is  for  the  state  of  his  domicile  to 
regulate  the  distribution  thereof,  and,  if  the 
damages  are  treated  as  a  fund  created  by  the 
act.  Congress  may  not  bring  into  existence  a 
new  duty  of  executors  or  administrators  to 
collect  and  a  new  duty  of  masters  to  pay  what 
decedent  never  owned. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  g  9.*] 

23.  Statutes  (g  64*)— Pabtial  Invalidity— 
Effect. 

The  Invalidity  of  sections  3,  5,  Act  Cong. 
April  22.  1908,  c  149,  35  Stat.  66.  relating 
to  contributory  negligence  of  the  injured  em- 
ployg  of  a  railroad  engaged  in  interstate  com- 
merce, and  prohibiting  contracts  exempting  rail- 
roads from  liabilities  created  by  the  act  and 
the  invalidity  of  provisions  authorizing  dnmaares 
for  the  death  of  an  employ^,  and  providing  for 
the  distribution  of  the  damages,  renders  the 
entire  act  void,  so  far  as  it  applies  to  an  ac- 
tion by  a  brakeman  for  injuries  received  while 
coupling  an  interstate  train  due  to  the  negli- 
gence of  a  fellow  servant  in  control  of  another 
train  of  the  same  railroad. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  gg  58-66;    Dec.  Dig.  g  64.*] 

24.  Constitutional  Law   (g  48*)— Statutes 
— Validitt— Presumptions. 

A  statute  is  prima  facie  presumed  by  the 
courts  valid. 

[Ed.  Note.— For  other  cases,  see' Constitution- 
al Law,  Cent  Dig.  g  46;   Dec  Dig.  g  48.*g 

Appeal  from  Superior  Court,  New  Lon- 
don County;    Ralph  Wheeler,  Judge. 

Action  by  William  H.  Hoxle  against  the 
New  Tori,  New  Haven  &  Hartford  Railroad 
Company.  From  a  judgment  for  defendant 
rendered  after  sustaining  a  demurrer  to  the 
complaint,  plalntitr  appeals.    AflBrmed. 

Action  by  an  Inhabitant  of  Connecticut 
brought  to  the  superior  court  for  New  I^on- 
don   county    against  the   New    York,   New 
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Baren  te  Hartford  Railroad  Company,  de- 
•crlbed  aa  a  corporation  organized  nnder 
the  laws  of  Connecticut,  for  an  injury  r» 
celved  by  him  while  acting  aa  a  train  hand 
on  its  railroad  at  Aubaru,  In  Maasachusetts. 
The  complaint  alleged  an  Injury  received 
while  the  plalntlfr  was  coupling  cars  in  a 
train  running  from  Norwich,  Conn.,  to 
Worceater,  Maaa.,  and  due  to  the  negligence 
of  a  fellow  eervant  In  control  of  another 
train  of  the  defendant  running  between 
Hartford,  Conn.,  and  Worcester;  and  claim- 
ed damagea  "under  and  by  force  of  the  act 
of  Congresa  approved  April  22,  1008  (35  Stat. 
65,  c.  140),  relnttng  to  liability  of  common 
carrlera  by  railroad  engaged  in  commerce 
between  the  atatea."  A  demurrer  to  the  com- 
plaint was  sustained,  and  Judgment  rendered 
for  the  defendant 

Hadlal  A.  Hull  and  Frank  L.  McGulre, 
for  appellant.  Edward  D.  Robblna  and 
Michael  Kenealy,  for  appellee.  E.  O.  Har- 
rison and  Philip  Doberty,  for  the  United 
Statea. 

BALDWIN,  C.  J.  (after  atating  the  facta 
aa  above).  The  plaintiff  bases  his  action 
solely  on  the  act  of  (Congress  of  April  22, 
1908  (85  Stat  65,  c  149).  His  Injury  having 
been  due  to  the  negligence  of  a  fellow  aerv- 
ant,  could  throw  no  liability  on  the  defend- 
ant had  it  occurred  in  this  atat^  and  were 
the  question  of  liability  to  be  determined 
■by  the  common  law  of  Connecticut  It  did 
occnr  in  Maaaacbuaetts,  and  he  does  not 
allege  what  the  law  of  Maasachuaetta  in 
reapect  to  that  question  ia.  It  ia  therefore 
to  be  presumed  to  be  the  same  aa  that  of 
tUa  state.  Lockwood  t.  Crawford,  18  Conn. 
8T0. 

If  the  plaintiff  has  a  right  of  action.  It 
must  be  baaed  on  the  law  affecting  the  re- 
lations of  the  parties  at  the  time  and  place 
of  the  injury.  Aa  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place 
where  they  originated  is  to  govern.  Wood 
V.  Watkluson,  17  Conn.  600,  610,  44  Am. 
Dec.  562.  Thta  ia  true  of  tort  actions,  at 
least  when  a  wrong  having  been  done,  action- 
able nnder  the  law  of  the  place  of  Ita  com- 
mlsalon,  there  la  nothing  in  the  public  policy 
obtaining  at  the  forum  to  atand  in  the  way 
of  granting  a  remedy.  2  Wharton  on  Private 
International  Law  (3d  Ed.)  i  478b.  The 
law  of  Maaaacbuaetts  in  respect  to  any  claims 
on  the  defendant  growing  out  of  the  plaln- 
tUTB  Injury  being  presumably  the  same  as 
that  of  Connecticut  there  can  be  no  recov- 
ery unleaa  by  virtue  of  the  act  of  Congress 
which,  if  It  affects  proceedings  in  state 
courts,  governs  in  each  state  alike.  Congress 
has  what  may  be  described  in  general  terma 
aa  plenary  power  (Const  art  1,  {  8)  "to 
regulate  commerce  with  foreign  nations,  and 
among  the  aeveral  states,  and  with  the 
Indian  tribes."  Elsewhere  In  the  Constitu- 
tion certain  limitations  are  specifically  pre- 
scribed, and  others  may  exist  by  virtue  of 


the  necessary  ImplIcatJons  from  fbe  dual  aya- 

tem  of  political  government — ^trnperinm  in 
tmperio — which  that  Instrument  created.  By 
Its  provisions  the  sovereignty  of  each  of  the 
states  Is  as  carefully  guarded  aa  that  of  the 
United  States.  Each  was  to  remain  free  to 
maintain  ita  own  executive,  legislative,  and 
Judicial  magistracies.  Nothing  could  be  done 
by  Congress  to  impair  this  right  in  any  state 
so  long  as  It  preserved  a  republican  form 
of  government  The  power  to  maintain  a 
Judicial  department  Is  one,  incident  to  the 
Inherent  sovereignty  of  each  state,  "In  re- 
spect to  which  the  state  is  as  Independent  of 
the  general  government  as  that  government 
la  Independent  of  the  states."  As  to  that 
power,  "the  two  govemmenta  are  upon  aa 
equality."  The  Collector  v.  Day,  11  Wall. 
113,  120,  20  L.  Ed.  122.  The  Judicial  power 
of  the  United  States  Is  by  the  first  section 
of  their  Constitution  (article  8)  "vested  in 
one  Supreme  Court  and  In  such  Inferior 
courts  as  the  Congress  may  from  time  .to  time 
ordain  and  establish,"  and  by  the  second  aec- 
tlon  extends,  among  other  things,  "to  all 
cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made 
nnder  their  authority."  "The  better  opinion 
la  that  the  second  section  waa  intended  as 
a  constitutional  definition  of  the  judicial 
power  which  the  Constitution  intended  to 
confine  to  courts  created  by  Confess;  In 
other  words,  that  such  power  extends  only  to 
the  trial  and  determination  of  'cases'  In 
courts  of  record,  and  that  Congresa  la  stUl 
at  liberty  to  authorize  the  Judicial  oflScei* 
of  the  several  states  to  exercise  such  power 
aa  Is  ordinarily  given  to  officers  of  courts  not 
of  record;  such,  for  instance,  as  the  power 
to  take  afildavits,  to  arrest  and  commit  for 
trial  offenders  against  the  laws  of  the  United 
States,  to  naturalize  aliens,  and  to  perform 
such  other  duties  as  may  be  regarded  as  In- 
cidental to  the  Judicial  power  rather  than  a 
part  of  the  Judicial  power  itself."  It  was 
therefore  held  In  the  case  from  which  this 
observation  has  been  quoted  that  an  act  of 
Congress  investing  Justices  of  the  peace  ap- 
pointed under  the  lawa  of  a  state  with  an- 
thority  to  arrest  and  temporarily  imprison 
deserters  from  a  merchant  vessel  waa  not 
objectionable  on  the  ground  that  It  gave 
them  a  Judicial  power  belonging  to  the 
United  States.  Robertson  v.  Baldwin,  165 
U.  S.  275,  279,  280,  17  Sup.  Ct  326,  41  U 
Ed.  715. 

More  recently  the  Supreme  Court  of  tiie 
United  States  haa  stated  that  the  first  sec- 
tion of  article  3  grants  "the  entire  judicial 
power  of  the  nation";  that  the  second  sec- 
tion Is  neither  "a  limitation  nor  an  enumera- 
tion," but  "a  definite  declaration,  a  provision 
that  the  Judicial  power  shall  extend  to — that 
la,  shall  include — the  several  matters  par- 
ticularly mentioned,  leaving  unrestricted  the 
general  grant  of  the  entire  judicial  power" ; 
and  that  "all  the  Judicial  power  wlticii  the 
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nation  was  capable  of  exercising"  was  vested 
In  the  tribunals  described  In  the  first  section. 
Kansas  y.  Colorado,  206  U.  8.  46,  82,  83,  27 
Sup.  Ct  655,  51  li.  Ed.  956.  This  poWer  cer- 
talLly  Included  .any  authority  which  might 
be  given  them  by  (Congress  to  take  cog- 
nizance of  Judicial  proceedings  under  stat- 
utes of  the  United  States.  "It  Is  a  sound 
principle  that  In  every  well-organized  gov- 
emmeut  the  Judicial  power  should  be  co- 
extensive with  the  legislative,  so  far  at  least 
as  private  rights  are  to, be  enforced  by  Ju- 
dicial proceedings."  Kendall  v.  United 
States,  12  Pet.  524,  618,  9  L.  Ed.  1181. 

We  find,  then,  under  our  American  sys- 
tem of  government,  each  state  possessing  leg- 
islative power  over  most  subjects,  and  hav- 
ing conrts  that  'may  exercise  a  commen- 
surate Judicial  power,  and  the  United  States 
possessing  legislative  power  over  a  few  sul>- 
Jects  and  having  courts  that  may  exercise 
a  commensurate  Judicial  power.  The  act  of 
Congress  now  in  question  creates  a  statu- 
tory right  of  action.  It  Is  one  not  existing 
at  common  law,  nor  in  chancery.  It  Is  one 
which.  If  warranted  by  the  Constitution  of 
the  United  States,  may,  under  their  general 
laws  regulating  the  Jurisdiction  of  the  Cir- 
snlt  Courts  of  the  United  States  (Act  Aug. 
13.  1888,  c.  8C6,  25  Stat  433  [U.  8.  Comp. 
St  1901,  p.  508]),  whenever  damages  exceed- 
ing IS.O0O  are  claimed,  be  made  the  subject 
of  Judicial  proceedings  In  the  courts  of  the 
United  States  as  a  suit  of  a  civil  nature 
arising  under  the  laws  of  the  United  States 
without  reference  to  the  citizenship  of  the 
parties. 

In  view  of  these  circnmstances  and  condi- 
tions, two  questions  present  themselves  at 
the  threshold  of  the  present  case.  The  first 
is  whether  Congress  Intended  by  this  act  to 
authorize  the  Institution  of  an  action  under 
it  in  the  courts  of  the  states.  The  second 
is  whether.  If  such  were  its  intention,  it 
had  power  to  make  It  Incumbent  on  the  state 
courts  to  assume  Jurisdiction. 

The  main  provisions  of  the  act  are  ttiese: 

"Section  1.  That  every  common  carrier 
by  railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  and  ter- 
ritories, or  between  any  of  the  states  and 
territories,  or  between  the  district  of  Co- 
lumbia or  any  of  the  states  or  territories  and 
any  foreign  nation  or  nations,  shall  be  liable 
In  damages  to  any  person  suffering  injury 
while  he  is  employed  by  such  carrier  in 
such  commerce,  or.  in  case  of  the  death  of 
snch  employ^,  to  his  or  her  personal  repre- 
sentative for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ploy6;  and,  if  none,  then  of. such  employe's 
parents;  and,  If  none,  then  of  the  next  of 
kin  dependent  upon  such  employe,  for  such 
injury  or  death  resulting  in  whole  or  in 
part  from  tlie  negligence  of  any  of  the  offi- 
cers, agents,  or  employes  of  such  carrier,  or 
by  reason  of  any  defect  or  Insufilclency  due 
to  its  negligence,  in  its  cars,  engines,  appli- 


ances, machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment" 

"Sec.  3.  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier  by 
railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages 
for  personal  Injuries  to  an  employfi,  or  where 
such  Injuries  have  resulted  In  his  death,  the 
fact  that  the  employ^  may  have  been  guUty 
of  contributory  n^ligence  shall  not  bar  a 
recovery,  but  the  damages  shall  be  diminish- 
ed by  the  Jury  In  proportion  to  the  amount 
of  negligence  attributable  to  such  employd: 
Provided,  that  no  such  employ^  who  may  be 
Injured  or  killed  shall  be  held  to  liave  been 
guilty  of  contributory  neglij;ence  in  any  case 
where  the  violation  by  such  common  carrier 
of  any  statute  enacted  for  the  safety  of  em- 
ployes contributed  to  tiie  injury  or  death  of 
such  employ& 

"Sec.  4.  That  In  any  action  brought 
against  any  common  carrier  under  or  by  vir- 
tue of  any  of  the  provisions  of  this  act  to 
recover  damages  for  injuries  to  or  the  death 
of  any  of  Its  employes,  such  employs  shall 
not  be  held  to  have  assumed  the  risks  of 
his  employment  in  any  case  where  the  viola- 
tion by  such  common  carrier  of  any  statute 
enacted  for  the  safety  of  employes  contrib- 
uted to  the  injury  or  death  of  such  employe. 

"Sec  6.  That  any  contract  rule,  regu- 
lation, or  device  whatsoever,  the  purpose  or 
Intent  of  which  shall  be  to  enable  any  com- 
mon carrier  to  exempt  Itself  from  any  liabil- 
ity created  by  this  act,  shall  to  that  extent 
be  void :  Provided,  that  in  any  action  brought 
against  any  such  common  carrier  under  or 
by  virtue  of  any  Of  the  provisions  of  this  act 
such  common  carrier  may  set  off  therein  any 
sum  it  has  contributed  or  paid  to  any  insur- 
ance, .relief  benefit,  or  Indemnity  that  may 
have  been  paid  to  the  insured  employe  or  the 
person  entitled  thereto  on  account  of  the 
injury  or  death  for  which  said  action  was 
brought. 

"Sec.  6.  That  no  action  shall  be  maintain- 
ed under  this  act  unless  commenced  with- 
in two  years  from  the  day  the  cause  of  ac- 
tion accrued." 

"Sec.  8.  That  nothing  In  this  act  shall  be 
held  to  limit  the  duty  or  liability  of  com- 
mon carriers  or  to  impair  the  rights  of  their 
employes  under  any  other  act  or  acts  of 
Congress." 

Was  it  the  intention  of  Congress  to  author- 
ize the  Institution  of  the  statutory  form  of 
action,  thus  created,  in  the  courts  of  the 
states?  At  conmion  law  a  servant  cannot 
recover  from  his  master  for  injuries  received 
from  the  negligence  of  a  fellow  servant  act- 
ing in  the  same  line  of  employment  '  This  is 
a  part  of  that  genera)  American  common 
law  resting  upon  considerations  of  right  and 
Justice  that  have  been  generally  accepted 
by  the  people  of  the  United  States,  In  ad- 
ministering which  In  any  state  the  federal 
courts  have  not  deemed  themselves  bound  by 
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the  Jjdiclal  declBlona  of  that  state  as  to 
what  according  to  Its  common  law  are  the 
limits  of  that  doctrine  there.  The  Supreme 
Court  of  the  United  States  has  treated  It  as 
a  rule  of  general  Jurisprudence,  especially 
when  invoked  In  cases  arising  In  the  course 
of  commerce  between  states,  and  as  Justly 
supported  by  the  principle  that  negligence  of 
a  servant  resulting  In  an  injury  to  a  fellow 
servant  does  not  of  Itself  prove  any  omis- 
sion of  care  on  the  part  of  the  master  in  his 
employment,  and  only  such  omission  of  care 
can  Justify  holding  the  master  responsible. 
Baltimore  &  Ohio  R.  R.  Co.  ▼.  Baugh,  149 
U.  S.  368,  378,  386,  13  Sup.  Ct  914.  37  L. 
Ed.  772.  The  common  law  had  established 
the  fellow-servant  doctrine  upon  two  main 
considerations:  One,  that  above  mentioned, 
viewing  It  as  a  rule  of  Justice;  and  the 
other,  viewing  it  as  a  rule  of  policy,  in  that 
It  tended  to  make  each  servant  more  watch- 
ful of  bis  fellows,  and  thus  to  promote  the 
safety  of  all,  as  well  as  the  efficiency  of  their 
common  work.  Congress  has  now  seen  fit 
to  give  an  action  where  the  common  law 
denied  It.  It  makes  a  demand  legal,  which 
the  common  law  deemed  impolitic.  It  is  not 
lightly  to  be  presumed  that  these  provisions 
were  intended  to  found  original  proceedings 
in  the  courts  of  the  states  and  to  lay  down 
for  them  new  rules,  not  only  of  right  and 
policy,  but  of  procedure.  Carpenter  v.  Snei- 
llng,  97  Mass.  452,  458.  Sections  4  and  6  of 
the  act  of  1908  clearly  Indicate  that  the 
action  Is  one  to  be  brought  under  the  statute. 
The  methods  of  procedure  which  are  pre- 
scribed can  all  be  easily  pursued  in  the  fed- 
eral courts.  Some  of  them  it  might  be  diffi- 
cult or  even  Impossible  to  follow  in  the 
courts  of  a  state.  Others  could  only  be  ob- 
served there  at  the  cost  of  setting  up  In  the 
same  tribunal  conflicting  standards  of  right 
and  policy  and  practice. 

This  may  be  illustrated  by  a  reference  to 
the  existing  Jurisprudence  and  legislation  of 
this  state.  They  allow  a  recovery  for  an 
injury  resulting  In  death,  whether  instantane- 
ous or  otherwise.  In  an  action  surviving  to 
or  brought  by  the  executor  or  administrator, 
of  not  exceeding  $5,000,  provided  suit  be 
instituted  within  one  year,  the  damages  to 
be  distributed,  after  deducting  the  costs  and 
expenses  of  suit,  half  to  the  husband  or  wid- 
ow and  half  to  the  lineal  descendants  of  the 
decedent,  per  stirpes;  but,  if  there  be  no 
such  descendants,  the  whole  to  go  to  the 
husband  or  widow,  and,  if  there  be  no  hus- 
band or  widow,  to  the  heirs,  according  to 
the  law  regulating  the  distribution  of  in- 
testate personal  estate.  Gen.  St.  1902,  {  399 ; 
Pub.  Acts  1903.  p.  149,  c.  193.  If  the  act  of 
Congress  of  April  22,  1908,  applies  to  state 
courts,  it  would  in  an  action  under  the  act 
by  virtue  of  section  1,  cut  off  grandchildren 
of  the  decedent  in  favor  of  his  parents ;  and, 
in  the  event  of  there  being  no  surviving  hus- 
band, widow,  children,  or  parent,  exclude  the 
next  of  kin  who  were  not  dependent  on  the  de- 


cedent. It  would  also  remove  any  limitation 
of  the  damages  recoverable  in  case  of  a  fatal 
injury,  and  by  the  terms  of  section  6  double 
the  time  within  which  suit  could  be  brought. 
By  virtue  of  section  3  contributory  negllgpnce 
Is  to  be  no  bar,  but,  if  proved,  "the  damages 
shall  be  diminished  by  the  Jury,"  In  a  certain 
proportion.  Under  our  practice,  suits  of  such 
a  nature  have  been  often  tried,  or  heard  In 
damages,  before  the  court,  without  a  Jury. 
In  such  case,  unless  the  statute  could  be  in- 
terpreted to  require  the  court  to  allow  such 
a  diminution,  the  purpose  of  this  section 
would  be  frustrated.  Section  5  allows  a  set- 
off under  certain  circumstances.  The  action 
given  is  one  founded  on  a  tortious  act  or 
omission  for  which  the  defendant  is  made 
responsible.  Set-off  is  purely  a  matter  of 
statute.  It  was  nnknowh  to  the  common 
law.  Our  statutes  allow  it  in  certain  causes 
sounding  in  contract,  but  not  In  any  sound- 
ing In  tort.  Lovell  v.  Hammond,  66  Conn. 
500,  508,  34  Atl.  511.  If  the  act  of  Congress 
can  support  an  action  brought  under  Its  pro- 
visions in  a  state  court,  it  would  force  upon 
this  state  an  extension  of  the  privilege  of 
set-off  which  our  statutes  have  not  thought  it 
wise  to  permit.  It  would  also,  by  virtue  of 
section  6,  double  the  time  within  which  a 
railroad  company  can  be  sued  in  our  courts 
by  one  of  Its  servants  for  personal  injuries 
received  while  in  its  employment.  Under 
Gen.  St.  1902,  {  1130,  no  action  to  recover 
damages  for  an  injury  to,  or  the  death  of, 
any  person,  caused  by  negligence,  can  be 
maintained  against  any  railroad  company, 
unless  written  notice,  containing  a  general 
description  of  the  Injury  and  of  the  time, 
place,  and  cause  of  its  occurrence,  aS  nearly 
as  the  same  can  be  ascertained,  shall  bare 
been  given  to  the  defendant  within  four 
months  after  the  neglect  complained  of,  nii- 
less  the  action  itself  is  commenced  wltb- 
In  that  period.  That  such  a  notice  has 
been  given  Is  a  condition  of  recoverj;.  Peck 
V.  Fair  Haven  &  Westvllle  R.  Co.,  77  Conn. 
161,  58  Atl.  757. 

No  similar  provision  Is  made  in  the  act 
of  Congress  now  in  question,  and,  if  it  ap- 
plies to  proceedings  In  state  courts,  no  such 
notice  in  cases  brought  under  It  would  seem 
to  be  necessary.  It  is  not  alleged  In  the 
case  at  bar  that  one  was  given,  though  the 
action  was  not  brought  until  more  than  four 
months  after  the  alleged  date  of  the  plain- 
tiff's injury.  The  question  now  under  con- 
sideration Is  not  whether  Congress  may  not 
prescribe  a  new  rule  of  right  as  to  trans- 
actions occurring  in  the  course  of  commerce 
between  the  states,  to  be  recognized  and  to 
control  the  disposition  of  causes  in  all  courts, 
state  and  federal.  Undoubtedly  It  can. 
Schlemmer  v.  Buffalo  Railway,  205  U.  S.  1. 
27  Sup.  Ct.  407,  51  L.  Ed.  681.  It  would 
be  a  change  in  substantive  law,  and  thus  al- 
ter so  far  forth  the  law  of  the  land.  But 
the  superior  court  was  called  upon  to  say 
'  whether  the  plaintiff  could  under  the  act  of 
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Coagnea  of  190g  Inalat  on  Its  entertaining 
an  original  action,  which  could  only  be 
brought.  If  at  all,  under  that  act,  and  which 
could  only  be  sustained  by  disregarding  many 
of  the  requirements  of  our  own  law  with  re- 
spect both  to  pleadings  and  evidence. 

Another  reason  for  considering  this  lefrlda- 
tlon  as  conversant  only  with  proceedings  In 
the  federal  courts  Is  afforded  by  the  provi- 
sion (section  7)  that  t)le  term  "common  car- 
rier," as  used  in  the  act,  "shall  Include  the 
receiver  or  receivers  or  other  persons  or  cor- 
porations charged  with  the  duty  of  the  man- 
agement and  operation  of  the  business  of  a 
common  carrier."  By  this  a  direct  action  Is 
unconditionally  given  on  the  statute  against 
a  receiver.  Receivers  stand  for  the  court 
which  appoints  them.  To  sue  them  without 
leave  of  that  court  Is  contrary  to  the  rules  of 
chancery  practice.  By  an  act  of  Congress 
passed  March  3,  1887  (24  Stat  552.  c.  373  [U. 
8.  Comp.  St  1901,  p.  608]),  every  receiver 
appointed  by  any  court  of  the  United  States 
may  be  sued  without  its  previous  leave.  The 
two  acts  of  1908  and  1887.  so  far  as  they  ap- 
ply to  federal  courts,  are  in  this  respect  in 
entire  harmony.  But  U  the  act  of  1908  were 
to  be  construed  as  warranting  an  action  in  a 
state  court  against  a  receiver  appointed  by  a 
state  court  it  would  set  up  a  new  rule  of 
practice  for,  that  state,  and  attack  the  digni- 
ty of  its  jadldal  department 

We  have  then  a  statute  plainly  Intended  to 
give  an  action  in  the  courts  of  the  United 
States,  and,  assuming  that  it  is  not  uncon- 
stitutional, well  adapted  to  that  purpose.  It 
is  a  statute  not  expressly  purporting  to  give 
an  action  in  a  court  of  a  state,  and  which  in 
this  state  at  least  is  not  in  harmony  with  our 
system  of  administrative  Justice.  If  it  gives 
such  an  action.  It  can  only  be  on  the  ground 
that  as  its  terms  are  general,  and  do  not  ex- 
clude state  courts,  a  right  to  sue  In  tbem  is 
implied.  Undoubtedly  the  courts  of  every 
state  and  of  the  United  States  together  con- 
stitute in  a  certain  sense  one  Judicial  system 
for  the  enforcement  of  legal  rights;  but  it 
Is  not  to  be  presumed  that  Congress  would  (if 
It  could)  require  those  of  a  state  to  enforce 
rights  newly  created  by  the  laws  of  the  Unit- 
ed States,  which  can  only  be  enforced  by  fol- 
lowing modes  of  procedure  not  permitted  by 
the  state  law,  and  opposed  to  the  public 
policy  which  that  law  declares.  Claflln  v. 
Houseman,  93  U.  S.  130.  136,  23  L.  Ed.  833. 
Nothing  short  of  express  provisions  or  neces- 
sary implications  In  the  language  of  an  act 
of  Congress  could  suffice,  to  force  upon  a  state 
court  the  exercise  of  a  Jurisdiction  so  in- 
compatible with  tlie  legislation  and  practice 
which  constitute  its  ordinary  and  natural 
rules  of  action. 

It  is  true  Ihat  nnder  the  present  statutes 
of  the  United  States  no  action  under  the  act 
of  1908  would  lie  in  a  court  of  the  United 
States  unless  the  damages  claimed  exceeded 
^000.     Congress   may,    however,    weU    be 


deemed  to  have  had  in  mind  the  poner  (rf 
the  plaintiff  to  claim  what  damages  he  pleas- 
es, and  the  rule  that  the  sum  named  deter- 
mines the  Jurisdiction.  But  if  Congress  in- 
tended to  give  an  action  under  tlie  act  of 
April  22,  1908,  in  the  courts  of  the  states,  as 
well  as  in  those  of  the  United  States,  it  la 
our  opinion  that  the  superior  court  was  justi- 
fied in  sustaining  the  demurrer.  The  right 
to  engage  in  commerce  between  the  states  is 
not  a  right  created  by  or  under  the  Constitu- 
tion of  the  United  States.  It  existed  long  be- 
fore that  Constitution  was  adopted.  -It  was 
expressly  guaranteed  to  the  free  inhabitants 
of  each  state  by  the  Articles  of  Confedera- 
tion (article  4)  and  Impliedly  guaranteed  by 
article  4,  i  2,  Const  U.  S.,  as  a  privilege  in- 
herent in  American  citizenship.  Slaughter- 
house Cases,  IB  Wall.  36,  76,  21  L.  Ed.  394; 
Gibbons  v.  Ogden,  9  Wheat  1,  211,  6  L.  Ed. 
23 ;  Crandall  v.  Nevada.  6  Wall.  3o,  18  U  Ed. 
745 ;  Lottery  Case,  188  U.  S.  821.  362.  23  Sup. 
Ct  821,  47  h.  Ed.  492;  The  Employers'  Lia- 
bility Cases,  207  U.  S.  463,  602,  28  Sup.  Ct 
141,  52  L.  Ed.  297.  The  reserved  powers  of 
the  states  leave  them  charged  with  the  sole 
duty  and  power  of  preserving  public  order 
and  the  security  of  persons  and  property 
within  their  territorial  limits,  except  so  far 
as,  by  or  under  the  Constitution  of  the  United 
States,  it  may  be  otherwise  provided.  A  like 
duty  and  power  exist  with  reference  to  the 
regulation  of  the  private  relations  of  em- 
ployer and  employs,  and  In  general  to  the 
duties  of  common  carriers.  That  a  regula- 
tion so  adopted  by  a  state  may  incidentally 
affect  commerce  between  the  states  does  not 
render  it  invalid.  Bennington  v.  Georgia,  168 
U.  S.  299,  317,  16  Sup.  Ct  1086.  41  L.  Ed. 
166;  New  York,  New  Raven  ft  Hartford  R. 
R.  Co.  ▼.  New  York.  165  U.  S.  628,  681,  17 
Sup.  Ct  418,  41  L.  Ed.  853;  Chicago  Rail- 
way V.  Solan,  169  U.  S.  133,  137,  18  Sup. 
Ct  289,  42  li.  Ed.  688;  Missouri  Railway  v. 
Haber,  169  U.  S.  618,  635,  18  Sup.  Ct  488, 
42  Ij.  Ed.  87a 

The  state  of  Connecticut  baa  under  her 
laws,  written  and  unwritten,  so  regulated 
the  relations  of  employer  and  employe  that 
no  action  can  be  maintained  In  her  courts  by 
a  servant  against  his  master  for  personal  in- 
juries sustained  within  her  territorial  limits 
through  the  negligence  of  one  of  his  fellow 
servants,  nor  for  such  Injuries  sustained 
through  the  negligence  of  the  master,  com- 
bined with  that  of  the  plaintiff  himself,  when 
the  latter's  negligence  essentially  contributed 
to  the  result  whether  It  were  or  were  not  as 
great  as  the  master's.  The  servant  of  a  com- 
num  carrier  falls  within  these  rules.  This 
is  not  because  of  the  nature  of  bis  master's 
business.  They  apply  to  every  servant  and 
every  master.  If  It  be  assumed  tliat  Con- 
gress has  power  tq  prescribe  a  different  rule 
for  accidents  occurring  in  or  outside  of  Con- 
necticut in  the  course  of  running  a  railroad 
train  betweea  itateB,  and  to  create  a  new 
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statHtozy  action  for  its  enforcement  cogniza- 
ble by  the  conrts  of  the  United  States,  It  can- 
not In  our  opinion  reqnlre  sncli  an  action  to 
be  entertained  by  the  courts  of  this  state. 
It  would  open  a  door  to  serious  miscarriages 
of  Justice  through  confusing  our  juries  if 
one  rule  of  procedure  were  to  be  prescribed 
In  one  class  of  suits  ag^alnst  an  employer 
and  another,  diametrically  opposed  to  It,  In 
another  class  of  them.  The  same  Jurors 
might  be  instmcted  In  one  case  that  negli- 
gence on  the  part  of  the  plaintiff  constituted 
no  defense,  but  might  be  considered  In  miti- 
gation ot  damages,  and  in  the  next  tbat  he 
could  not  recover  at  all  unless  he  proved  af- 
firmatively that  he  met  his  Injury  when 
himself  in  the  exercise  of  due  care.  They 
might  be  Instructed  In  one  case  tbat  a  set-off 
was  allowable,  and  in  the  nfext,  under  con- 
tractual conditions  precisely  similar,  that  a 
set-off  was  not  allowable.  It  would  also 
compel  the  courts  established  by  a  sovereign 
power,  and  maintained  at  its  expense  for  the 
enforcement  of  what  it  deemed  Justice,  to  en- 
force what  It  deemed  injustice.  If  Congress 
may  thus  change  the  common-law  relations 
of  master  and  servant  by  giving  a  new  form 
and  cause  of  action  in  the  courts  of  the  Unit- 
ed States,  It  does  not  follow  that  they  can 
give  a  servant  a  right  to  such  a  remedy  In 
those  of  states  where  these  relations  r^naln 
unaltered. 

The  act  of  1908  furthermore,  if  constitu- 
tional, enlai'Kes  the  Judicial  power  of  the 
courts  of  the  United  States  by  giving  In  a 
certain  class  of  causes  a  Judicial  remedy 
where  none  previously  existed.  This  remedy 
Is  by  a  plenary  action.  If  we  understand 
correctly  the  position  of  the  Supreme  Ciourt 
of  the  United  States,  no  part  of  the  Judicial 
power  of  the  United  States,  when  it  is  to  be 
exercised  in  the  form  of  an  original  plenary 
action,  can  be  vested  In  any  court  not  created 
by  the  United  States.  In  Martin  v.  Hunter's 
Lessee,  1  Wheat.  304,  330,  4  L.  Ed.  97,  It  was 
stated  that  "Congress  cannot  vest  any  por- 
tion of  the  Judicial  power  of  the  United 
States  except  In  courts  ordained  and  estab- 
lished by  Itself."  Houston  v.  Moore,  5  Wheat. 
1,  27,  5  L.  Ed.  19,  which  reaffirmed  this  posi- 
tion, was  the  subject  of  consideration  in 
Claflln  V.  Houseman,  93  U.  8.  130,  141,  23  L 
Ed.  833,  where  it  was  held  to  have  decided 
'iiot  that  Congress  could  confer  Jurisdiction 
upon  the  state  courts,  but  that  these  courts 
might  exercise  Jurisdiction  on  cases  authoriz- 
ed by  the  laws  of  the  state,  and  not  pro- 
hibited by  the  exclusive  Jurisdiction  of  the 
federal  courts."  Robertson  v.  Baldwin,  166 
U.  S.  275,  279,  17  Sup.  Ct  826,  41  L.  Ed.  716, 
In  words  previously  quoted,  pronounces  it  as 
the  better  opinion  that  the  Constitution  was 
intended  to  confine  to  courts  created  by  Con- 
gress the  trial  and  determination  of  cases 
in  courts,  of  record  falling  within  the  grant 
of  federal  Judicial  power.  This  case  does 
not  present  the  question  which  might  arlae 


if  the  state  of  Connecticut  by  appropriate 
legislation  had  accepted  for  its  courts  the 
Jurisdiction  which  the  plaintiff  Invokes.  If 
be  could  then  maintain  his  suit,  it  would  be 
because  the  state  had  in  effect  granted  him 
the  right  to  sue.  Ex  parte  Knowles,  6  Gal. 
300.  But,  if  Congress  may  authorize  a  state 
court  to  entertain  a  plenary  action  created 
by  a  law  of  the  United  States,  It  would  not 
follow  that  the  Jurlsdlctloq  must  be  assumed. 
The  Judicial  duty  of  the  courts  of  a  state  is 
fulfilled  when  th^  administer  Justice  as  its 
laws  require.  Stephens,  Petitioner,  4  Gray 
(Mass.)  658,  562.  If  they  may,  when  not  pro- 
hibited by  the  statutes  of  their  state,  accept 
Jurisdiction  of  statutory  actions  given  by  act 
of  Congress,  they  are  also  free  to  decline  it; 
and  the  objection  may  be  taken  by  demurrer. 
Ely  y.  Peck,  7  Conn.  239. 

The  grounds  of  the  demurrer  filed  In  the 
case  at  bar,  while  challenging  the  constitu- 
tionality of  the  act  of  1908,  do  not  specifical- 
ly raise  the  point  now  under  discussion.  It 
was,  however,  manifest  on  the  face  of  the 
record,  and,  the  :K>dgment  that  the  complaint 
was  insufficient  being  right,  it  la  Immaterial 
that  this  particular  objection  was  not  dis- 
tinctly made.  Thresher  v.  Stonlngton  Sav- 
ings Bank,  68  Conn.  201,  205,  36  AQ.  88; 
British-American  Insurance  Ca  t.  Wilson.  77 
Conn.  660,  664,  60  Atl.  293. 

Thus  far  we  have  refrained  from  discuss- 
ing the  constitutionality  of  the  act,  except 
as  to  the  single  objection  that,  if  it  can  be 
considered  as  Intended  to  give  an  action  In 
the  courts  of  the  sti^tes.  It  goes  In  tbat  re- 
spect beyond  the  powers  of  Congress.  In  oar 
opinion  It  also  transcends  tbem  otherwise. 
By  section  1  the  rule  of  respondeat  superior 
Is  extended  so  as  to  make  the  common  car- 
rier by  railroad  between  states  responsible 
for  an  injury  received  by  one  of  its  servants 
in  the  course  of  his  employment  in  interstate 
commerce,  due  In  whole  or  part  to  the  n^I- 
gence  of  any  of  its  officers,  agents,  or  em- 
ployes, whether  they  are  or  are  not  at  the 
time  themselves  employed  in  such  commerce. 
An  Interstate  carrier  Is  generally  also  an  in- 
trastate carrier.  It  may  have  a  considerable 
force  of  officers,  agents,  or-  employfis  &i- 
gaged  in  business  tbat  Is  wholly  local.  Does 
the  power  to  regulate  commerce- between  the 
states  go  so  far  as  to  warrant  imposing  on  a 
carrier  responsibility  to  a  servant  engaged  in 
that  business  for  the  consequences  of  the 
negligence  of  another  of  Its  servants,  occur- 
ring when  the  latter  was  not  engaged  in  It, 
or  indeed  in  any  business  for  the  common 
employer?  If  a  freight  clerk  whose  duties 
are  confined  to  keeping  tally  of  goods  con- 
signed from  one  point  to  another  in  the  same 
state  In  an  office  devoted  to  ,that  purpose 
should  carelessly  discharge  a  rlfie,  a  buUet 
from  which  should  hit  a  brakeman  on  an  In- 
terstate train  a  mile  away,  we  are  of  opin- 
ion that  it  conld  not  fairly  be  deemed  a  reg- 
ulation of  Interstate  commerce  ti>  hold  tlie 
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common  employer  responsible  for  the  Injury. 
The  Employer's  Liability  Oases,  207  U.  S. 
463,  486,  28  8ap.  Ot  141,  52  L.  Bd.  297.  Nor 
TTOidd  It  be  sucb  a  regulation  to  make  an 
Interstate  railroad  company  liable  >to  a  train 
band  -who  while  going-  to  work  was  acci- 
dentally struck  by  an  automobile  directed 
by  one  of  it»  rice  presidents  or  land  agents 
while  on  a  pleasure  drive. 

It  1b  to  be  observed  In  this  connection,  al- 
so, that  the  act  is  not  concerned  solely  with 
cases  of  injuries  to  train  hands.  It  Includes 
those  to  any  person  who  is  employed  by  the 
carrier  In  interstate  commerce,  and  gives  an 
action  to  his  "or  her"  piersonal  repreaenta- 
tire.  A  waitress  employed  by  an  interstate 
railroad  in  a  railroad  restaurant,  where  local 
custom  does  not  exist  or  is  not  served,  c6uld 
recover  on  the  statute  for  an  Injury  receiv- 
ed from  the  negligence  of  a  man  hired  by 
the  carrier  for  some  purpose  purely  of  a  lo- 
cal character.  Except  so  far  as  the  act  is  a 
regulation  of  commerce  between  the  states. 
Its  enactm«it  was  beyond  the  power  of  Con- 
gress. That  it  remotely  affects  such  com- 
merce Is  not  sufficient,  if  that  result  Is  only 
to  be  secured  by  Invading  the  settled  limits 
of  the  sovereignty  of  the  states  with  respect 
to  their  own  Internal  police.  Williams  v. 
Fear,  179  U.  S.  270,  278,  21  Sup.  Ct  128,  45 
U  Ed.  186;  Keller  t.  United  States,  218  U. 

S.  138,  29  Sup.  Ct  470,  63  U  Ed. .    The 

act  cannot  be  interpreted  as  referring  only 
to  negligence  of  employes  while  engaged  In 
Interstate  commerce.  It  substantially  re-en- 
acts in  this  particular  the  words  of  the  pre- 
vious Employer's  Liability  Act  of  June  11, 
1906  (34  Stat  232,  c.  3073  [tT.  8.  Comp.  St 
Supp.  1907,  p.  891]),  and  must  be  presumed 
to  have  been  drafted  with  knowledge  of  the 
Judicial  construction' which  those  words  had 
received.  The  Employer's  Liability  Cases, 
207  n.  S.  463,  500,  28  Sup.  Ct  141,  52  L.  Ed. 
297. 

The  provision'  of  section  5  that  any  con- 
tract between  an  Interstate  carrier  and  any 
of  its  employes  In  such  business  Intended  to 
enable  It  to  exempt  ttself  from  any  liability 
created  by  the  act  "shall  to  that  extent  be 
void"  Is  in  our  opinion  In  violation  of, the 
flftb  amendment  to  the  Constitution  of  the 
United  States  as  tending  to  deprive  the  par- 
ties to  such  a  contract  of  their  liberty  and 
property  without  due  process  of  law.  The 
contract  may  be  one  made  on  a  full  consid- 
eration by  an  employs,  or  one  seeking  to  be- 
come such,  who  Is  fully  capable  of  under- 
standing its  meaning  and  effect  He  may  be 
the  general  manager  of  a  great  railroad  sys- 
tem, the  damages  resulting  from  the  loss  of 
whose  life  might  justly  be  estimated  at  a 
vast  sum.  His  salary  may  have  been  agreed 
on  tn  view  of  this  provision  of  exemption. 
To  avoid  that  and  yet  let  the  other  provi- 
sions of  the  contract  stand,  would  necessari- 
ly work  rank  injustice:  It  would  virtually 
deprive  the  carrier  of  Its  property,  and,  un- 
der the  construction  of  that  phrase  adopted 


by  the  courts  of  the  United  States,  do  so 
without  due  process  of  law.  Adair  v.  United 
States,  20S  U.  S.  161,  172,  28  Sup.  Ot.  277, 
52  L.  Ed.  436.  The  statute  cannot  be  regard- 
ed in  this  respect  as  one  made  for  the  pro- 
tection of  an  iipnorant  and  Improvident 
class,  such  as  the  acts  regarding  sUpplug 
articles.  The  employes  of  a  railroad  compa- 
ny are  in  general  men  of  more  than  ordinary 
Intelligence.  .  The  dangerous  nature  of  the 
business  requires  aI^d  secures  this.  -  It  ean~ 
not  be  regarded  as  one  made  for  the  protec- 
tion of  train  hands,  for  It  covers  every  kind 
of  employes.  It  denies  them  one  and  all 
that  liberty  of  contract  which  the  Constitu- 
tion of  the  United  States  secures  to  every 
person  within  their  jurisdiction.  The  act, 
it  is  to  be  remembered,  does  not  confine  It> 
self  to  avoiding  a  contractual  provision  for 
exemption  from  liability  for  the  negligence 
of  the  carrier's  servants  while  engaged  In 
carrying  on  the  work  of  transportation.  It 
avoids  a  provision  for  exemption  from  lia- 
bility for  the  negligence  of  its  servants  while 
not  engaged  In  carrying  on  the  work  of 
transportation,  and  even  while  not  engaged 
in  the  line  of  their  service,  at  all.  The  pro- 
visions of  section  S  allow  and  apparently  re- 
quire the  recovery  of  some  damages,  although 
the  plaintiff's  negligence  was  gross  and  that 
of  his  fellow  employe  slight  IC  as  aptly 
suggested^  by  the  defendant's  counsel,  an  en- 
gineer, hearing,  but  negligently  disregard- 
ing, an  automatic  warning  bell,  should  derail 
his  train  at  a  switch  negligently  left  open 
by  the  man  In  charge,  and  the  latter  be 
struck  by  an  overturned  car,  each  could  re- 
cover from  the  common  employer  for  any 
personal  Injury,  although  It  came  from  a 
plain  violation  of  known  rules,  and  the  em- 
ployer's loss  from  the  consequent  destruc- 
tion of  life  and  property  were  enormous. 
The  doctrine  of  comparative  negligence,  as 
it  has  been  generally  understood  where  it 
obtains,  is  that  slight  negligence  shall  not  de- 
feat an  action  against  one  guilty  of  gross 
negligence.  In  the  form  assumed  by  the  act 
of  1908  It  sanctions  a  recovery  where  the 
plaintiff  has  been  guilty  of  gross  negligence 
and  the  defendant  of  none  at  all.  To  bold 
the  carrier  liable  In  such  case  because  of 
the  Imputed  negligence  of  any  officer,  agent, 
or  employs,  whether  the  latter  be  at  the  time 
engaged  In  interstate  commerce  or  not 
seems  to  ns  not  an  appropriate  or  legitimate 
regulation  of  commerce  between  the  states,' 
but  rather  an  arbitrary  and  unlawful  depri- 
vation of  property  within  the  meaning  of  the 
fifth '  amendment  to  the  Constitution  of  the- 
United  States.'  It  serves  to  confirm  this  con- 
clusion that  the  liability  thrown  upon  the 
carrier  by  section  1  Is  not  confined  to  dam- 
ages resulting  solely  from  the  negligence  of 
Its  officers,  agents,  or  employes.  It  is  fixed 
and  complete  if  such  negligence  contributes 
in  any  degree  to  the  injury,  although  it  be 
partly  due  to  the  act  or  omission  of  a  mere 
stranger.    There  can  be  no  contribution  be- 
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tween  wrongdoers.  If,  therefore,  the  carrier 
in  such  a  case  could  be  held  under  the  stat- 
ute, his  property  would  be  taken  to  pay  for 
a  wrong  mainly,  perhaps,  done  by  one  with 
whom  it  stood  in  no  contractual  relations, 
and  who,  ^cept  for  this  particular  act,  had 
no  connection  with  commerce  between  the 
states.'  The  act  gives  a  remedy  for  injuries 
causing  death,  without  limitation  of  the 
damages  recoverable,  in  favor  of  the  execu- 
tor or  administrator,  the  fund  to  be  distrib- 
uted in  a  manner  which  is  inconsistent  with 
the  law  of  every  state  with  respect  to  the 
devolution  of  the  estate  of  a  deceased  per- 
son. In  our  opinion,  Congress  canuot  create 
such  a  right  of  action  in  favor  of  personal 
representatives  of  an  Inhabitant  of  a  state. 
They  are  appointed  or  their  appointment  Is 
approved,  by  authority  of  the  state,  exercised 
through  some  court  to  which  they  are  ac- 
countable. If  the  damages  recoverable  are 
to  be  treated  as  representing  estate  left  by 
the  decedent,  it  is  for  the  state  of  his  domlteiie 
to  regulate  their  distribution.  If  they  are  to 
be  treated  as  a  fund  created  by  this  act. 
which  does  not  represent  anything  that  ever 
l)elouged  to  the  decedent,  it  was  in  our  opin- 
ion not  within  the  competency  of  Congress 
thus  to  bring  into  existence  a  new  duty  of 
executors  or  administrators  to  collect  and 
a  new  duty  of  masters  to  pay  wliat  the  de- 
cedent never  owned.  Sach  legislation  falls 
solely  within  the  sphere  of  the  states.  It 
does  not  appear  that  Congress  would  have 
enacted  this  measure  without  the  provisions 
on  which  we  have  thus  commented.  These 
parts  of  the  statute  cannot  be  severed  from 
the  rest,  and  their  Invalidity  renders  it  whol- 
ly void,  80  far  as  it  applies  to  the  case  before 
UB.  The  Employer's  Liability  Act  Cases,  207 
U.  S.  463,  501,  28  Sup.  Ot  141,  52  L.  Ed.  4315. 

A  statute  enacted  in  a  Jurisdiction  where 
a  written  constitution  obtains  is  prima  facie 
presumed  by  its  courts  if  its  validity  be 
questioned  before  them  to  be  in  accord  with 
that  constitution.  Whether  such  a  presump- 
tion exists,  either  in  a  state  court  or  in  those 
of  the  United  States,  in  favor  of  an  act  of 
Congress  which,  if  valid,  reduces  the  limits 
within  which  the  sovereignty  of  the  states 
has  for  more  than  a  century  been  freely  ex- 
ercised, -and  especially  of  this  act,  which 
by  Its  title  docs  not  purport  to  be  a  regula- 
tion of  interstate  or  foreign  commerce,  but 
simply  to  relate  "to  the  liability  of  common 
carriers  by  railroad  to  their  employes  in  cer- 
tain cases,"  we  need  not  inquire.  If  the  stat- 
ute under  review  has  the  support  of  such  a 
presumption,  that  support  is  overthrown  by 
the  considerations  previously  stated. 

To  sum  up  our  conclusions,  the  Judgment 
of  the  superior  court  was  right  on  each  of 
the  following  grounds:  (1)  Congress  did  not 
intend  by  the  act  of  April  22,  1908,  to  author^ 
ize  the  Institution  of  an  action  under  It  in 
the  courts  of  the  states.    (2)  It  had  no  pow- 


er to  make  it  incumbent  on  the  state  courts 
to  assume  Jurisdiction  of  such  an  action. 
(3)  The  issues  before  the  superior  court  in- 
volved the  consideration  of  these  points, 
which  Justified  of  themselves  the  dismissal 
of  the  plaintiff's  action;  but,  further  (4)  the 
act,  so  far  as  it  concerns  this  cause,  is  whol- 
ly void  by  reason  of  certain  of  Its  provisions 
which  cannot  be  separated  from  the  rest 

There  1>  no  error.    The  other  Judges  con- 
cur. 


(a  Conn.  >73) 

MONDOD  V.  NEW  YORK,  N.  H.  ft  H.  R.  CO. 

(Supreme  Court  of  Enora  of  Connecticut. 

Jnly  20,  1909.) 

1.  Master  and  Sebvart  ({  124*)— Dutt  of 
Railroads  to  Euplot^b. 

A  railroad  owes  to  a  fireman  the  duty  of 
using  reasonable  care  in  inspecting  the  condi- 
tion of  all  the  rolling  stock  used,  and  is  liable 
for  negligently  failing  to  Inspect  a  defective 
foreign  car  placed  in  its  train,  causing  injury 
to  a  fireman.  . 

I  Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  235-242;    Dec.   Dig.  I 

2.  Masteb  and  Sesvart  (|  2S8*>— Duty  or 
Railboadb  to  EifPi.OY£s  — Actions  — Com- 
plaint. 

A  complaint  in  an  action  for  injories  to 
a  railroad  fireman  brought  within  four  months 
of  the  date  of  the  injury,  caused  by  a  defective 
foreign  car  in  a  train,  which  charges  the  rail- 
road directly  with  negligence  as  to  the  duty  of 
inspecting  the  foreign  car,  and  that  the  fireman 
exercised  due  care,  states  a  .prima  facie  case 
under  the  laws  of  Connecticut 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  |  258.*] 

Appeal  from  Superior  Court,  New  London 
County;    Ralph  Wheeler,  Judge. 

Action  by  Edgar  G.  Mondou  against  tbe 
New  York,  New  Haven  ft  Hartford  Railroad 
Company.  From  a  Judgment  for  defendant 
on  sustaining  a  demurrer  to  the  complaint 
plaintiff  appeals.    Affirmed. 

Action  by  an  employ^  of  the  defendant 
under  the  act  of  Congress  relating  to  the 
liability  of  common  carriers  by  railroad  to 
their  employes,  approved  AprU  22,  1908  (chap- 
ter 149,  35  Stat.  65),  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  plaintiff's  fellow  serv- 
ant A  demurrer  to  the  complaint  upon  tbe 
ground  of  tbe  onconstitutionallty  of  the  act  of 
Congress  was  sustained,  and  Judgment  ren- 
dered for  the  defendant   No  error. 

Donald  O.  Perkins  and  Thomas  3.  Kelly, 
for  appellant  E^dward  D.  Robbina  and  Mi- 
chael Kenealy,  for  appellee.  B.  O.  Harrison 
and  Philip  Doherty,  for  the  United  States. 

BALDWIN,  C.  J.  The  complaint  alleges 
that  the  plaintiff  wMle  employed  by  the  de- 
fendant as  a  fireman  on  a  railroad  train  run- 
ning from  Midway,  (Donn.,  to  tbe  Harlem 
river,  in  New  York,  was  injured  while  In  tbe 
exercise  of  due  care  by  the  negligence  of  the 
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defendant  and  Its  servants  and  agents  In 
receiving  a  foreign  car,  wblch  was  defective 
and  In  a  dangerons  condition,  without  In- 
specting It,  and  putting  It  Into  another  train 
running  In  the  opposite  direction  from  the 
Harlem  river  to  Midway,  in  consequence  of 
wblch,  as  the  trains  met  In  OuUford  In  this 
state  on  August  5,  1908,  the  top  of  the  car 
tUted  over  and  struck  the  plalntlfC.  It  con- 
cludes thus:  "The  plaintiff  claims  ^,000 
damages  under  and  by  force  of  the  act  of 
Congress  entitled  'An  act  relating  to  the 
liability  of  comaion  carriers  by  railroad  to 
their  employes  in  certain  cases,'  approved 
April  22,  iges  (chapter  149,  35  Stat  65)."  The 
suit  was  brought  In  October,  1908.  A  de- 
murrer was  filed  attacking  both  the  com- 
plaint and  the  claim  for  relief.  Both  par- 
ties have  treated  the  action  as  one  brought 
upon  the  act  of  Congress  of  April  22.  1908, 
and  we  shall  therefore  accept  that  view,  as 
did  the  superior  court 

Thus  considered,  the  demurrer  was  prop- 
erly sustained  for  reasons  fully  stated  In  the 
case  of  Hozie  ▼.  New  Tork,  N.  H.  &  H.  R. 
Co.  (Conn.)  73  Atl.  764.  We  think  it  prop- 
er, however,  to  olwerve,  In  order  to  avoid 
any  misconception  of  our  position  In  subse- 
quent cases,  that  the  complaint  charges  the 
defendant  directly  with  negligence  in  re- 
spect to  the  duty  of  Inspecting  the  foreign 
car.  It  owed  an  absolute  duty  to  the  plain- 
tiff to  use  reasonable  care  in  inspecting  the 
condition  of  all  the  rolling  stock  used  upon 
Its  railroad.  The  demurrer  admitted  that  it 
failed  to  exercise  such  care  and  tliat  the 
plaintiff  exercised  due  care,  and,  as  the  suit 
was  brought  within  four  months  from  the 
date  of  the  injury  to  the  plaintiff,  he  would 
have  madQ  out  a  prima  fade  case,  bad  he 
not  chosen  -to  claim  his  remedy  under  the 
act  of  Congress,  instead  of  under  the  laws 
of  Connecticut. 

There  is  no  error.  The  other  Judges  con- 
cur. 


(tt  Conn.  8M) 

STATE  ex  rel.  MORIARTT  v.  DONAHUE 

et  aL 

(Supreme  Court  of  Erroni  of  Connecticut    July 
20,  1909.) 

1.  Executors  and  Administbatobs  (8  892*)— 
DisTBiBUTiON— Bond— Bbkach. 

Where  the  probate  couit  had  directed  to 
whom  the  proceeds  of  a  sale  of  real  estate  should 
be  distributed,  and  the  order  was  not  appealed 
from,  the  refusal  of  the  administratrix  to  dis- 
tribnte  the  share  to  which  one  of  the  distribu- 
tees was  entitled  to  his  administratrix,  because 
Bocb  distributee  mortgaged  his  interest  in  the 
land  in  his  lifetime,  was  a  breach  of  the  sale 
bond;  the  probate  court  having  no  jurisdiction 
in  the  administration  proceedings  to  inquire  into 
the  equities  existing  between  such  distributees 
of  the  estate  and  the  mortgagee,  notwithstand- 
ing foreclosure. 

[Ed.   Note.— For  other  cases,   see  Executors 
and  Administrators,  Dec.  Dig.  i  892.*] 


2.  Courts  (S'200%*)— Pbobaie  Coubt— Jusia- 

DICTION. 

A  court   of  probate  cannot  inquire  as  to 

rights  acquired  by  third  persons,  since  the  death 

of  the  ancestor,  In  property  descending  to  heirs. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 

Dig.  S  200%.*] 

3;  Executors  and  Administratobs  (§  400*)- 
Real  EsTATie— Sale— Distribution  op  Pro- 
ceeds. 

Under  Gen.  St  1902,  §  353,  providing  for 
a  sale  of  intestate's  real  estate  for  the  settle- 
ment of  the  estate  in  the  probate  court,  the  pro- 
ceeds are  to  be  distributed  as  real  estate. 

[Ed.  Note. — For  other  cases,  see  F^xecutora 
and  Administrators,  Dec.  Dig.  |  400.*] 

4.  Executors  and  Adutnistrators  (8  392*)— 
Real  Estate  —Sale— Proceeds— Distbibxt- 
tion— Bonds. 

Gen.  St  1902,  8  353,  authorizes  the  pro- 
bate court  in  its  discretion  to,  order  a  sale 
of  an  intestate's  real  estate  in  such  manner  and 
on  such  notice  as  it  shall  judge  reasonable,  and 
to  require  a  sufficient  additional  sale  bond. 
Held  that,  since  it  is  no  part  of  an  administra- 
tor's duties  to  sell  real  estate  under  such  sec- 
tion, and  distribute  the  proceeds,  where  an  ad- 
ministratrix applied  to  sell  such  real  estate,  and 
gave  a  new  bond  to  obtain  such  authority,  her 
failure  to  distribute  the  proceeds  of  the  sale  ac- 
cording to  the  direction  of  the  probnte  court 
was  a  breach  of  the  sale  bond,  but  not  of  her 
general  administration  bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  8  392.*] 

Appeal  from  Superior  Court,  New  Haven 
County;    William  L.  Bennett  Judge. 

Action  by  the  State,  on  relation  of  NelUe 
Donahue  Morlarty,  as  admlulstratrlx,  etc., 
against  Mary  Ann  Donahue,  as  administra- 
trix, and  others,  on  probate  bonds  for  fail- 
ure of  defendant  administratrix  to  pay  plain- 
tiff a  distributive  share  of  the  estate  of 
Bridget  Donahue.  From  an  order  sustaining 
a  demurrer  to  defendants'  answers  and  over- 
rnllng  others,  and  from  a  }ud  nnent  accord- 
ingly, all  the  parties,  except  defendant  Seery, 
appeal.    Affirmed. 

John  O'Neill  and  Finton  J.  Phelan,  fo^ 

plaintiff.    Edward  L.  Seery,  for  defendants. 

THAYER,  J.  On  February  21,  1906,  the 
defendant  Mary  A.  Donahue  was  appointed 
administratrix  de  bonis  non  of  the  estate  of 
her  mother,  Bridget  Donahue,  and  gave  a 
probate  bond,  with  the  defendant  Seery  as 
surety,  for  the  faithful  discharge  of  her  du- 
ties. On  August  16,  1906,  having  been  or- 
dered by  the  court  of  probate  to  sell  all  the 
real  estate  of  the  deceased,  she  gave  another 
bond,  with  the  defendant  Orelle  as  surety, 
"to  secure  the  distribution  of  the  assets  of 
said  sale  according  to  law."  On  September 
19,  1908,  she  settled  her  administration  ac- 
count which  showed  that  there  was  then  in 
her  hands  in  cash  to  be  distributed  the  sum 
of  $23,171.80.  Upon  her  application  the  court 
of  probate  found  that  the  only  persons  en- 
titled to  the  estate  at  the  time  of  the  death 
of  Bridget  were  her  five  children  and  only 
heirs  at  law,  and  that  each  of  these  was 
entitled  to,  and  that  there  should  be  dlstrlb- 


•For  otber  caaas  sea  i«m«  topic  and  s«ctlon  NUUBSa  in  Dae.  t  Am.  Digs.  1907  to  date,  t  Reirartar  ladezai 


Digitized  by 


Google 


764 


78  ATIiAl^TIO  SBPOBTIBB. 


(OoOBt 


ated  to  tbetn.  respectlvdy,  one  equal  one- 
flfth  Bhare  of  the  estate  remaining  In  the 
hands  of  the  defendant  admlnlstratrlz.  One 
of  these  children  was  Thomas  Donahue,  who 
was  living  at  the  time  of  his  mother's  death, 
but  died  shortly  thereafter.  The  defendant 
Mary  A.  Donahue  neglected  to  pay  over  the 
one-flfth  of  Bridget's  estate  to  the  estate 
of  Tbomas.  This  action  is  brought  for  the 
benefit  of  Nellie  D.  Morlarty,  the  adminis- 
tratrix of  bis  estate.  These  facts  are  al- 
leged in  the  complaint  in  one  count,  and  the 
defendant  Mary  A.  Donahue,  administratrix 
of  Bridget's  estate,  and  her  sureties  on  the 
two  bonds'  are  made  parties  defendants. 

The  defendants  filed  separate  answers. 
That  of  Mary  A.  Donahue  alleges,  in  sub- 
stance, the  following  facts:  The  entire  per- 
sonal estate  received  by  her  as  administra- 
trix of  Bridget's  estate  amounted  to  $2,- 
34S.60,  and  whs  required  for,  and  actually 
expended  lu,  the  payment  of  the  ddats  and 
expenses  of  settlement  of  the  estate.  At  the 
time  of  her  death  Bridget  was  possessed  of 
an  undivided  one-half  interest  In  five  pieces 
of  land  in  Waterbury,  which  she  had  inherit- 
ed from  her  brother  Patrick  Coyle.  After 
her  death  the  court  of  probate  distributed  to 
her  estate  as  her  share  of  her  brother's  es- 
tate two  of  these  pieces  of  land.  Prior  to 
snch  distribution,  but  after  her  death,  her 
son  Thomas,  above  mentioned,  mortgaged 
bis  Interest  in  the  entire  five  pieces  of  land 
to  one  Downey,  who  later  foreclosed  the 
mortgage  against  the  administratrix  and  heirs 
at  law  and  representatives  of  Thomas;  the 
Judgment  providing  that,  unless  the  defend- 
ant In  that  action  should  pay  to  Downey 
$4,000.13  on  or  before  the  first  Monday  in 
July,  1908,  they  should  be  foreclosed  of  all 
Interest  In  the  mortgaged  premises,  and  they 
have  never  paid  the  amount  found  due  or 
appealed  from-  the  Judgment  On  February 
1,  1907,  pursuant  to  the  order  of  the  court  of 
probate  above  mentioned,  Mary  A.  Donahue 
as  administratrix  sold  all  the  real  estate 
which  belonged  to  Bridget's  estate  for  |23,- 
000.  The  defendant  Seery  in  his  answer 
sets  up  substantially  the  same  facts  as  the 
defendant  Donahue,  but  in  two  defenses. 
The  first  repeats  the  allegations  relating  to 
the  real  estate.  The  second  alleges,  in  sub- 
stance, that  the  personal  property  amounted 
to  only  $2345.50,  and  has  been  fully  account- 
ed for  by  the  administratrix  to  the  accept- 
ance of  the  court  of  probate.  The  answer  of 
the  defendant  Orelle  was  substantially  like 
that  of  the  other  two  defendants  relating  to 
the  real  estate— omitted  any  reference  to  the 
personal  property.  The  plaintiff  demurred 
to  each  of  these  defenses.  The  questions 
raised  by  the  demurrers  are:  (1)  Whether 
the  fact  that  Tbomas  Donahue  mortgaged  his 
interest  In  his  mother's  estate  to  Downey, 
and  the  letter's  foreclosure  of  the  mortgage. 
Justified  Bridget's  administratrix  In  refus- 
ing to  pay  over  to  the  estate  of  Thomas  a 
one-fifth  share  In  the  estate  as  ordered  by 


the  conrt  of  probate;  (2)  wbether.  If  sbe 
was  not  Jnstlfled  "by  those  facts  In  refnslng 
to  pay  It  over,  snch  refusal  constltnted  a 
breach  of  the  first  or  general  administra- 
tor's bond  on  which  Seery  was  surety.  The 
latter  question  Is  raised  by  the  plalntUTs 
appeal ;  the  former  by  the  defendants'. 

The  second  bond,  upon  which  Orelle  was 
surety,  was  given  at  the  time  the  sale  of  tbe 
real  estate  was  ordered,  and  its  purpose  as 
stated  In  the  condition  was  to  secure  the 
proper  distribution  of  the  proceeds  of  the 
sal&  It  appears  that  all  the  property  for 
dlstrlbntlon  was  the  proceeds  of  the  saia 
The  court  of  probate  bas  made  an  order 
directing  to  whom  It  shall  be  distributed, 
and  the  order  has  not  been  appealed  from. 
That  the  refusal  of  the  administratrix  to  dis- 
tribute to  the  estate  of  Thomas  a  one-flfth 
share,  as  ordered,  was  a  breach  of  the  bond 
must  be  and  Is  conceded,  unless,  aa  claimed 
by  the  obligees,  the  mortgage  by  Thomas  to 
Downey,  and  the  letter's  foreclosure  of  the 
mortgage,  render  such  distribution  improp- 
er. But  the  court  of  probate  bad  no  power 
to  Inquire  into  the  equities  existing  between 
Thomas  and  Downey.  Hewitt's  Appeal,  53 
Oonn.  24,  87,  1  Atl.  «16;  Hall  v.  Plerson,  63 
Conn.  S32,  338,  28  Atl.  544.  That  conrt  can- 
not Inquire  as  to  what  conveyances  have 
been  made,  or  attempted  to  be  made,  by  dis- 
tributees during  the  settlement  of  the  estotei 
Had  this  real  estate  not  been  sold  by  tbe 
administratrix,  one-flfth  part  of  it  must  have 
been  set  to  Thomas,  regardless  of  the  mort- 
gage and  foreclosure.  The  court  of  pnv 
bate  could  not  go  into  an  Inquiry  as  to  what 
rights  Downey  or  any  third  party  bad  acqair- 
ed  In  it  since  the  death  of  Bridget  Holcomb 
V.  Sherwood,  28  Conn.  418,  420$  Homer'a 
Appeal,  86  Conn.  113,  114.  Snch  inquiries 
are  for  anotiier  court  Much  less  can  the 
administratrix  assume  to  decide  between 
them.  Her  duty  is  to  obey  the  order  of  the 
court  of  probate  for  a  distribution  passed 
upon  her  application.  She  was  not  a  party 
to  the  foreclosure  suit  and  Downey  Is  not 
a  party  to  this  proceeding.  His  rights  are 
still  for  another  conrt  to  determine.  The 
proceeds  of  the  real  estate  are  to  be  distrib- 
uted as  the  real  estate  would  have  been  dis- 
tributed had  the  sale  not  been  made;  that 
Is,  according  to  the  rights  of  the  parties  at 
the  death  of  Bridget  Oen.  St  1902,  |  353; 
Hall  V.  Plerson,  63  Conn.  332,  28  aU.  544. 
The  court  therefore,  was  correct  In  holding 
that  the  anawerA  of  the  administratrix  and 
Grelle  were  insufilclent  and  in  sustaining  the 
demurrer  thereto. 

Gen.  St  1902,  {  210,  provides  that  all  pro- 
bate bonds  shall  be  taken  to  the  state  for 
an  amount  satisfactory  to  the  court  of  pro- 
bate before  which  they  are  given,  and  shall 
be  conditioned  for  the  faithful  discharge  by 
tbe  principal  In  the  bond  of  the  duties  of  his 
trust  according  to  law.  Section  211  provides 
that  tbe  court  of  probate  may  In  any  case 
require  additional  bonds  to  be  given,  and  on 
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the  n^ect  of  the  principal  to  obey  the  i5e- 
qrdrenient  shall  remove  him  from  his  office 
and  trust.  The  bonds  upon  which  Beery  was 
mirety  recited  the  appointment  of  the  prin- 
cipal, Mary  A.  Donahue,  as  adtnlnlstratrlz  of 
the  estate  of  Bridget  Donabne,  and  was  con- 
ditioned upon  the  faithful  discbarge  by  her 
of  the  duties  of  that  appointment  The 
plaintiff  claims  that  the  sale  of  the  real  es- 
tate, and  distribution  of  the  proceeds  to  the 
persons  to  whom  the  real  estate  would  hare 
been  distributed  had  it  not  been  sold,  was  a 
part  of  the  duties  of  administration,  and 
therefore  secured  by  this  bond. 

Anciently  the  administrator  as  such  had 
nothing  to  do  with  the  intestate's  real  estate, 
unless  it  was  required-  to  pay  debts.  In  case 
it  was  required  to  pay  debts  he  might,  upon 
Showing  the  necessity  therefor,  obtain  an 
order  for  the  sale  of  sufficient  of  the  real 
estate  to  produce  funds  for  their  payment. 
Such  sale  was  in  such  case  a  matter  which 
pertained  to  the  settlement  of  the  estate. 
Pratt  V.  Stewart,  49  Conn.  339,  841,  342.  The 
proceeds  were  to  be  used  for  the  purpose  of 
paying  the  debts  of  the  estate,  and  their  mis- 
appropriation would  be  a  breach  of  the  ad- 
ministrator's Ixtnd.  But  the  real  estate,  ex- 
cept when  required  for  the  purpose  indicat' 
ed.  belonged  to  the  heir,  and  the  court  of 
probate  had  no  power  to  order  its  sala 
WhUe  the  riguts  of  the  administrator  with 
respect  to  the  Intestate's  real  estate  have 
been  extended  by  statute,  and  the  court  of 
probate  baa  been  given  power  in  Its  discre- 
tion to  order  the  sale  of  the  whole,  or  any 
part  of  It,  yet  the  title  to  the  real  estate  of 
the  intestate  does  not  pass  to  the  adminiatrat- 
or  upon  his  appointment,  as  does  that  of  the 
personal  property.  It  forms  no  part  of  the 
estate  which  he  is  appointed  to  administer. 
When  a  sale  is  ordered,  as  In  this  case,  for 
purposes  of  partition  or  distribution,  the  pro- 
ceeds constitute  a  special  fund.  And  It  is  be- 
cause this  fund  Is  not  a  part  of  the  personal 
estate  to  be  administered  and  distributed 
like  the  rest  of  the  personal  property,  and 
dierefore  nat  covered  by  the  original  adminis- 
trator's bond,  that  the  statute  requires  as  a 
condition,  without  the  performance  of  which 
the  sale  would  be  void,  that  a  sufficient  bond 
shall  be  required  by  the  court  of  probate  on 
making  the  order  of  sale.  State  v.  Thresher, 
77  Conn.  70,  75,  68  Atl.  460.  This  positive 
requirement  ,  would  be  unnecessary  if  the  stat- 
ute contemplated  that  the  sale  and  distribu- 
tion of  the  proceeds  are  a  part  of  the  ad- 
ministration of  the  estate.  The  bond  is  re- 
quired to  be  given  although  the  original  bond 
may  be  ample  In  amount  to  secure  the  sum 
to  be  realized  from  the  sale.  If  an  addition- 
al bond,  supplementary  to  the  original  ad- 
ministrator's bond,  should  be  necessary,  the 
court  of .  probate  has  power,  under  section 
211  of  the  General  Statutes,  to  require  the 
administrator   to   give  such   supplementary 


bon4.  Thus  no  necessity  existed  for  the  en- 
actment requiring  a  special  bond  to  be  given 
when  real  estate  is  ordered,  if  such  sale  and 
the  distribution  of  the  proceeds  as  directed 
by  section  353  of  the  General  Statutes  is  to 
be  treated  as  a  part  of  the  duties  of  the  ad- 
ministration of  the  estate.  Our  conclusion  IB 
that  they  are  not  a  part  of  the  duties  the  dis- 
charge of  which  is  assumed  by  the  adminis- 
trator when  he  qualifies,  and  that  a  failure  to 
perform  them  by  neglecting  to  distribute  to 
the  persons  entitled  thereto  the  proceeds  of' 
the  sale  Is  not  a  breach  of  the  original  ad- 
ministrator's bond.  The  superior  court, 
therefore,  properly  overruled  the  demurrer 
to  Seery's  second  defense. 

In  her  administration  account  the  admin- 
istratrix charged  herself  with  the  proceeds 
of  the  real  estate,  and  the  order  of  the  coort 
of  probate  ordering  its  distribution  in  form 
treats  it  as  personal  estate.  No  question  was 
made  upon  the  trial  as  to  the  propriety  of 
this  action,  or  as  to  its  affecting  the  rights 
of  the  parties.  It  was  conceded  that  the 
property  for  distribution  was  all  a  part  of 
the  proceeds  of  the  sale  of  the  real  estate,  and 
to  be  distributed  as  the  real  estate  would 
have  been  distributed  if  it  had  not  been  sold. 
As  in  this  case  the  same  heirs.  In  the  same 
IH:t>portion8,  would  be  entitled  to  the  property, 
whether  real  or  personal  estate,  the  action 
of  the  administratrix  and  the  court  in  treat- 
ing it  as  personal  estate  becomes  unimportant 
in  view  of  the  conceded  facts  in  the  case. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


(St  Conn,  nt) 
GILSON  T.  BOSTON  RBAI/TT  CO. 
(Supreme  Court  of  Brrora  of  Connecticut. 
July  20,  1909.) 

1.  Monet  Rkceived  (|  1*)— Implixd  Pboicisk 
TO  Repay. 

The  law  creates  an  implied  promise  on  the 
part  of  one  to  pay  money  in  oil  possession 
wUcfa  in  equity  and  good  conscience  oelonKS  to 
another,  and  an  action  for  money  had  and  re- 
ceived lies  therefor. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  i  1 ;   Dee.  IMg.  i  1.*] 

2.  FftAUDs,  Statute  of  (^  142*)— Hmranira  of 

PUBOHASSB— RECOVEBT    OF    PUBOHABB   MOR« 
It. 

A  contract  for  the  snie  of  real  estate  re- 
qnired  payments  In  installments,  and  provided 
tnat  waiver  of  terms  should  be  without  effect 
unless  in  writing.  The  vendor  orally  agreed 
that  the  purchaser  might  pa^  at  bis  convenience, 
unless  he  received  notifiration  to  the  contrary. 
The  purchaser,  relying  thereon,  failed  to  malce 
payments,  and  the  vendor,  without  any  notice, 
sold  the  premiseB  to  another.  Beld,  that  the 
purchaser  could  recover  the  money  paid,  not- 
withstanding the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute Of,  Dec.  Dig.  {  142.*} 

a  Evidence  (|  467*)— Paboi.  BvioEifC*— Va- 
BTINO  Tebmb  ot  Wbttten  Cortbact. 

Parol  evidence  that  a  purchnser,  in  a  writ- 
ten contract  for  the  sale  and  purchase  of  real 
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eatate,  itipalatlDe  for  payment  in  weekly  Install* 
ments,  was  misled  by  declarations  of  the  vendor 
as  to  the  time  in  which  she  could  make  pay- 
ments is  admissible. 

.  [Ed.  Note.— For  other  cases,  see  Drldence, 
Dec.  Dig.  I  467.  •] 

Appeal  from  Court  of  Comiuon  Pleas,  Fair- 
field County ;   Howard  B.  Scott,  Judge. 

Action  for  money  had  and  received  by 
Margaret  OUson  against  the  Boston  Realty 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Clltus  H.  King  and  John  W.  Banks,  for  ap- 
pellant   Phelan  &  Phelan,  for  appellee. 

RORABACE,  J.  This  action  grows  out  of 
a  written  contract  under  seal,  dated  August 
1,  1906,  by  which  the  defendants  (a  copart- 
nership composed  oY  two  members)  agreed  to 
sell  and  conrey  to  the  plaintiff  certain  real 
estate  for  $294.  Twehty-flve  dollars  of  the 
contract  price  was  paid  upon  the  execution  of 
the  written  agreement,  and  the  balance  was 
to  be  paid  in  installments  of  $5  per  week. 
October  7,  1906,  the  plaintiff  was  further 
credited  with  $16  of  the  contract  price.  The 
agreement  provided  that,  if  she  failed  to  pay 
any  of  the  stipulated  installments  for  30  days 
after  it  fell  due,  the  agreement  to  sell  should 
become  void  as  the  option  of  the  defendant, 
who  should  be  thereupon  released  from  all 
obligations  thereunder,  but  have  the  right  to 
retain  for  their  own  use,  as  liquidated  dam- 
ages, all  moneys  previously  paid  by  her.  Up- 
on several  occasions  before  and  after  the  pay- 
ment of  the  $16  the  defendants  told  the  plain- 
tiff that  she  need  not  make  the  payments 
weekly,  and  that  she  might  pay  at  her  con- 
venience, unless  the  defendants  notified  her 
that  payment  was  required.  The  plaintiff  at 
all  times  intended  to  pay  for  the  real  estate, 
and  was  able  to  do  so,  and  would  have  car- 
ried out  the  agreement  if  she  had  not  been 
misled  by  these  statements  of  the  defendants. 
The  defendants  did  not  notify  her  that  they 
desired  her  to  make  payments,  or  that  they 
exercised  their  option  to  l>e  released  from 
their  obligations,  but  sold  the  land  to  anoth- 
er person.  The  plaintiff,  bearing  of  the  sale, 
tendered  the  defendants  the  balance  due  un- 
der the  contract,  and  demanded  a  deed,  or 
the  return  of  the  $41.  The  tender  was  made 
Id  a  short  time  after  the  plaintiff  knew  of 
the  sale.  The  defendants  refused  to  deed  the 
land,  or  to  return  the  money.  The  defend- 
ants admit  receiving  the  money,  but  contend 
that  the  plaintiff  had  forfeited  all  rights  un- 
der the  contract  by  a  failure  to  make  pay- 
ment of  the  Installments  when  they  became 
due.  The  agreement  further  provided  ihat 
no  modlflcatlon  or  waiver  of  any  term  or  con- 
dition thereof  should  b^  alleged  or  set  up,  or 
be  of  any  force  or  effect,  unless  in  writing 
and  signed  by  both  parties. 

It  is  a  familiar  principle  that  when  one 
person  has  in  his  possession  money  which  in 


equity  and  good  conscience  belongs  to  anoth- 
er, the  law  will  create  an  Implied  promise  up- 
on the  part  of  such  person  to  pay  the  same 
to  him  to  whom  it  belongs,  and  that  In  such 
a  case  an  action  for  money  bad  and  received 
may  be  maintained.  In  this  case  the  defend- 
ants, by  orally  agreeing  that  they  would  no- 
tify the  plaintiff  when  they  required  any 
money  of  her,  and  that  she  might  pay  for 
the  real  estate  at  her  convenience,  unless 
she  received  such  notiflcatlon,  prevented  the 
plaintiff  from  making  the  payments  within 
the  time  limited  In  the  written  contract.  The 
plaintiff  Intended  to  and  would  have  paid  ac- 
cording to  the  BtipulatlonB  in  the  agreement 
if  she  had  not  been  misled  by  the  statementa 
of  the  defendants.  She  was  ready,  and  want* 
ed,  to  make  payment  of  the  balance  If  given 
a  fair  opportunity  to  do  so.  The  defendants, 
notwithstanding  their  statements,  now  set  up 
the  nonperformance  by  the  plaintiff  which 
their  own  acts  brought  about  The  statute 
of  frauds  has  no  bearing  in  this  case.  The 
cause  of  action  is  not  the  refusal  to  perform 
a  contract  or  keep  a  promise  upon  which  an- 
other relied,  but  tiie  unjust  Infliction  of  loss 
upon  one  party,  with  a  consequent  benefit  to 
the  other,  from  a  violation  of  a  confidence 
which  should  have  been  respected.  Wain- 
right  V.  Talcott  60  Conn.  43.  52.  22  Atl.  484. 
Parol  evidence  by  the  plaintiff  that  she  was 
misled  by  the  declarations  of  the  defendants 
as  to  the  time  that  she  could  make  payments 
of  the  weekly  installments  was  properly  ad- 
mitted by  the  court  t>elow.  Walnrlght  t.  Tal- 
cott, supra,  60  Conn.  53,  22  Atl.  484:  Thom- 
son V.  Poor.  147  N.  T.  402,  42  N.  E.  13. 

No  notice  having  been  given  to  her  of  sny 
exercise  of  the  defendants'  option  to  become 
released  from  their  obligations,  tt  is  unneces- 
sary to  inquire  whethef,  Iiad  such  a'  notice 
been  given,  the  provision  as  to  Tlqnidated 
damages  would,  have  affected  her  riehts. 

There  is  no  error.  The  other  Judges  coik- 
curred. 


.(32  Conn,  an 
MAHONET  T.   HARTFORD   INV.   CORPO- 
RATION, 

(Supreme  Court  of  Errors  of  Connecticut.    July 
20,  1909.) 

1.  CONTBACTS   (J  232*)— ElXTEA  WOBK— PlUMB- 

INO  Specifications. 

Specifications  for  remodeling  a  building  n- 
clted  that  ttie  architects  had  been  unable  to  lo- 
cate the  horizontal  runs  of  soil  pipe,  and  that 
the  contractor  should  locate  the  old  ni'ips.  and 
connect  the  new  soil  and  rainwater  p\\>m  there- 
to, and  that  all  drains,  soil,  and  rainwater  pipes 
condemned  by  the  plumbing  inspector  rust  be 
removed  and  replaced  with  new  pipes.  The  con- 
tract price  for  the  entire  plumbing  job  was 
$11,00(),  and  it  appeared  that  the  replaciog  of 
a  new  sewer  system  was  alone  worth  $.'3,000. 
After  the  old  system  had  been  uncovered,  it  was 
found  to  contain  many  lateral  connections,  some 
coming  from  buildings  owned  by  others.  Thia 
was  condemned  by  the  building  inspector,  and 
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defendant  ordered  to  inatall  a  new  ■ystem. 
Plaintiff,  the  plumbinc  eontnetor,  haTins  re- 
to  do  thu  under  hia  eontiact,  defendant's 


Seneral  manager  directed  him  to  proceed,  and 
»  would  be  paid  therefor.  Held  tnat,  the  gen- 
«ral  roanaKer  having  authority  to  make  such 
contract,  plaintiff  was  entitled  to  charge  for  the 
inatallation  of  such  sewer  system  as  extra  work. 

[E2d.  Note.— For  other  caaes,  sea  Contracts, 
Dec  Dig.  S  232.»] 

2,  COBPOBATIONB  (I  426*)— Okrxbal  MANASn 
— AirruoRiTY— Ratifioahow. 

Where  the  general  manager  of  a  corpora- 
tion waa  the  sole  active  bead  of  its  affairs,  and 
the  corporation's  directors,  knowing  that  he  bad 
ordered  orally  certain  extra  work  on  the  coiv 
IKtration's  building  to  be  done  on  the  corpora- 
tion's credit,  did  not  dissent,  the  corporation 
was  Ixmnd  by  the  manager's  agreement  to  pay 
plaintiff  for  soch  extra  work. 

[Ed.  Note.— For  other  cases,  see  Ciorporatibna, 
Dec.  Dig.  I  426.*] 

8.  CORPORATIORB     (|     451*)  —  IMPLIED     COIC- 
T«ArT8. 

Where  plaintiff  expended  money  and  far- 
nisbed  labor  and  materials  for  the  benefit  of  a 
corporation,  and  the  corporation  accepted  the 
benetits  thereof,  it  was  bound  to  pay  plaintiff 
tile  rensonable  valtie  thereof  to  the  same  extent 
as  an  individual. 

[EA.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  451.*] 

4.  CONTKACrB  (I  227*)  — BXTBA   WOBK  — Ob- 

DBKB. 

Where  the  general  manager  of  a  corpora- 
tion orally  ordered  extra  work  to  be  performed 
by  a  contractor,  there  was  a  waiver  of  the  re- 
quirement of  the  contract  that  such  work  should 
be  undertaken  only  on  written  ordets  from  the 
architects. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  I  227.*] 

9.  contbactb  ((  189*)— btnldiito  contbaoib 
^"Altebations." 

Labor  and  material  necessary  to  put  in  a 
new  seweraKe  system  in  a  remodeled  building 
were  not  "alterations,"  within  a  provision  of  the 
contract  declaring  that  no  alterations  should 
be  made  In  the  work  done  or  described  by  the 
drawings  and  specifications  except  on  the  writ- 
ten order  of  the  architects. 

[VA.  Note. — For  other  cases,  see  Contracts, 
Dec  Dig.  I  19».* 

For  other  deBnitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  860-385.] 

6.  Evidence  (g  354*)- Books  ov  Acoourt— 
Subsequent  Entkies. 

Where  an  account  of  work  and  labor  was 
kept  in  plaintifTs  liooks  by  entries  from  slips 
made  by  the  foreman  of  the  job,  which  slips 
were  destroyed  after  the  items  had  been  entered. 
It  w^as  00  objection  to  the  intr«>duction  of  the 
books  that  the  entries  were  made  at  intervals 
after   the  transactions   occurred. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1432-1483:  Dec  Dig.  |  354.*] 

7.  Evidence  (|  354*)— Aocouwt  Books— Obio- 
IKAL  Entbigs. 

That  slips  from  which  entries  in  a  contract- 
or's books  of  account  were  made  were  there- 
npoD  destroyed,  under  the  belief  that  they  were 
no  Ioniser  necessary,  was  no  objection  to  the 
admissibility  of  the  books,  though  the  slips  were 
the  original  entries. 

[EJd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1432-1483;    Dec.  Dig.  {  354.*] 


8.  Appeal  and  Ebbob  (g  1052*)  —  Rsvisw -• 

E  VI DENCB— A  DM  I88ION— PbEJUDICB. 

Defendant  waa  not  prejudiced  by  the  ad* 
mission  of  evidence  relating  to  a  claim  for  whidi 
plaintiff  waa  not  allowed  to  recover. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4175 ;   Dec  Dig.  |  1052.*] 

8.  Evidence  (|  471*)— Conclusions. 

PlaintifTs  evidence  that  he  furnished  extra 
work  and  material  in  controversy,  under  an 
agreement  that  he  ahonld  receive  pay  therefor, 
waa  admissible. 

[Ed.  Note.— For  other  cases,  aea  Evidence, 
Dec  Dig.  I  471.*] 

la  Tbial  (I  63*)— Rbobptior  or  Evidknc*— 

OXDEB  OF  PBOOr. 

The  admission  of  evidence  on  rebuttal,  in- 
stead of  in  chief,  is  within  the  discretion  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  161-153:   Dec  Dig.  i  63.*] 

Appeal  from  Superior  Court,  Hartford 
Couuty;    Milton  A.  Shumway,  Judge. 

Action  by  William  E.  Mahoney  against 
the  Hartford  Investment  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

B.  C.  Dic^ersoD  and  W.  Bro  Smith,  for  ap- 
pellant J.  H.  Peck  and  N.  B.  Pierce,  for  ap- 
pellee. 

RORABACK,  J.  This  action  was  brought 
on  the  common  counts  to  recover  for  extra 
plumbing  work  and  materials,  alleged  to  have 
been  furnished  and  rendered  by  the  plain- 
tiff to  the  defendant  In  connection  with  the 
reconstruction  of  a  building,  now  known  as 
the  "Hotel  Garde."  In  the  city  of  Hartford. 
The  appeal  Is  largely  based  upon  an  attempt 
to  r^try  before  this  court  questions  of  fact 
settled  in  the  court  below,  the  defendant  con- 
tendlAg  that  many  of  the  conclusions  of  the 
trial  court  are  not  warranted  by  the  evi- 
dence, which  Is  before  us  under  the  provIsioDS 
of  section  797  of  the  General  Statutes  ct 
1902,  and  we  are  asked  to  correct  the  finding, 
so  that  it  will  state  facts  contrary  to  those 
found.  An  examination  of  the  entire  record 
shows  that  the  finding  is  Justified  by  the  evi- 
dence, and  fairly  states  the  rulings  made 
during  the  trial.  Therefore  the  case  is  con- 
sidered upon  the  finding  as  made. 

The  trial  court  has  found  that  this  building 
was  formerly  owned  by  the  estate  of  James 
G.  Batterson.  The  defendant  corporation 
was  organized  by  the  heirs  of  Mr.  Batterson 
and  by  William  H.  Garde  and  his  family 
for  the  purpose  of  transforming  the  building 
Into  a  hotel,  to  be  conducted  by  Mr.  Garde, 
who  was  an  experienced  hotel  manager. 
March  29,  1906,  a  contract  was  made  between 
the  plaintiff  and  the  defendant,  which, 
among  other  things,  provided  that:  "The 
contractor,  under  the  direction  and  to  the 
satisfaction  of  Bayley  &  Goodrich,  architects 
acting  for  the  purposes  of  this  contract  as 
agents  of  the  said  owner,  shall  and  will 
provide  all  the  materials  and  perform  ail  the 
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work  mentioned  In  fh«  speclflcatlons  and 
shown  on  tbe  drnwlnga  prepared-  by  the 
laid  architects  for  the  pldmblnK  for  the 
alterations  and  repairs  to  the  Batterson 
bnllding  situated  at  the  corner  of  High  and 
Asylum  streets,  Hartford,  Conn.  No  altera- 
tions shall  be  made  in  the  work  shown  or  de- 
scribed by  the  drawings  and  speclflcations, 
except  upon  a  written  order  of  the  architects, 
and  when  so  made  the  ralne  of  the  worlc  add- 
ed or  omitted  shall  be  computed  by  the  archi- 
tects and  the  amount  so  ascertained  shall  be 
added  to  or  deducted  from  the  contract 
price."  The  speclflcations  upon  this  subject 
of  sewers  state:  "The  architects  have  been 
unable  to  locate  the  horizontal  runs  of  soil 
pipe  in  the  basement  further  than  that  the 
present  main.  6"  soil  pipe  appears  to  come 
down  near  the  old  center  stairway  and  runs 
ont  to  the  sewer  at  the  S.  W.  comer  of  the 
building.  The  rainwater  pipes  are  supposed 
to  connect  to  this  old  soil  pipe  before  It  leaves 
the  building.  This  contractor  must  locate  the 
old  pipes  and  connect  the  new  soil  and  rain- 
water pipes  thereto  by  the  most  direct  runs 
without  interfering  with  the  piers  or  wall 
foundations.  All  old  drains,  soil  and  rain- 
water pipes  that  may  be  condemned  by  the 
plumbing  Inspector  must  be  removed  and  re- 
{Haced  with  new  pipes.  The  contractor  for 
plumbing  must  do  all  excavation  and  filling 
necessary  for  his  work." 

The  defendant  contends  that  an  Itemized 
Claim  for  "sewers"  amounting  to  $4,906  allow- 
ed by  the  trial  court  as  extra  work,  is  Includ- 
ed in  the  contract  and  specifications.  It  ap- 
pears that  at  the  time  the  parties  execnted 
the  contract  the  architects  were  unable  to  lo- 
cate and  describe  the  drainage  pipes  of  the 
building  about  to  be  reconstructed.  The  ex- 
pressions in  the  specifications  as  to  the  sewer 
are  indefinite.  The  limit  of  the  plaintiff's 
undertaking  as  to  this  subject  cannot  be  fix- 
ed from  the  writing  in  question  by  any  set- 
tled rule  of  legal  construction.  In  the  con- 
struction and  interpretation  of  written  in- 
struments it  is  a  familiar  rule  that  the  writ- 
ing shall,  if  possible,  be  so  constructed  as  to 
effectuate  the  intent  of  the  parties.  In  ar- 
riving at  the  intent  expressed  or  implied  in 
the  language  used  it  is  admissible  to  consider 
the  situation  of  the  parties,  and  the  circum- 
stances connected  with  the  transaction,  and 
the  writing  should  be  considered  with  the 
help  of  that  evidence.  Wilson  t.  Boot,  80 
Conn.  227,  231,  67  AU.  482;  Sweeney  t. 
Landers,  Frary  &  Clark,  80  Conn.  575,  578, 
68  Atl.  566.  When  the  contract  was  made 
the  sewer  work  contemplated  was  an  un- 
known quantity.  From  the  specifications  it 
appears  that  this  item  was  not  regarded  as 
an  important  feature  of  the  plaintiff's  un- 
dertaking. The  contract  price  for  the  entire 
plumbing  work  was  but  $11,000.  The  work 
in  replacing  a  new  sewer  of  modern  construc- 
tion was  worth  about  $5,000.  The  defendant, 
several  weeks  after  the  contract  was  made, 
.treated  the  subject  of  drainage  as  a  matter 


foreign  to  the  plalntUTs  undertaking,  by  dt 
rectlng  and  paying  him  for  an  investigattoa 
of  the  old  drainage  system  of  the  Battersoig 
building.  This  investigation  disclosed  a  large 
drainage  system  for  the  building  in  question, 
having  numerous  lateral  connections,  some 
of  which  came  from  the  buildings  in  the 
neighborhood  owned  by  parties  other  than  the 
defendant  After  the  old  system  of  drainage 
had  been  uncovered,  it  was  condemned  by 
the  building  inspector  of  the  city  of  Hart- 
ford, and  the  defendant  was  ordered  to  re- 
place it  with  a  new  system  of  modem  con- 
strnction.  Had  it  been  anticipated  that  this 
entire  drainage  system  was  defective,  and 
that  a  new  one  would  have  to  be  substituted, 
it  is  fair  to  presume  that  the  repair  of  It 
would  have  constituted  a  definite  feature  of 
the  written  agreement  It  appears  that  whoi 
the  old  sewer  was  condemned,  there  was  then 
a  contention  as  to  which  party  should  perform 
the  work.,  Mahoney  refused  to  do  it  unless 
he  received  extra  compensation.  William  H. 
Qarde  told  Mahoney  to  go  ahead  and  do  the 
work,  and  the  defendant  would  pay  for  it 
The  circumstances  surrounding  the  transac- 
tion, and  the  acts  of  the  parties  subseqn^it 
to  the  written  agreement  are  all  consistent 
with  the  theory  that  there  was  no  Intention 
to  make  Mahoney  install  a  new  system  of 
sewerage  as  a  part  of  his  contract  If  Wil- 
liam H.  Garde  bad  authority  to  bind  the 
corporation,  the  conclusion  is  inevitable  tliat 
an  obligation  to  pay  Mahoney  has  arisen. 

The  defendant  claimed  that  a  large  num- 
ber of  small  items  allowed  by  the  court  Iielow 
as  extras  came  within  the  provisions  of  the 
written  contract  The  finding  upon  this  sub- 
ject shows  that,  as  the  work  of  rebuilding 
progressed,  it  was  ascertained  that  in  some 
respects  the  plans  were  not  adapted  to  the 
actual  conditions  existing  and  changes  were 
made.  The  proposed  changes  were  submitted 
to  William  H.  Oarde,  and  were  approved  tgr 
him,  and  the  work  and  materials  necessary, 
not  included  in  the  original  contract  were 
by  him  ordered  to  be  furnished.  By  reason 
of  the  changes  In  the  plans  William  H.  Garde 
orally  ordered  the  plaintiff  to  make  certain 
alterations  in  the  work,  which  Mahoney  had 
already  fully  completed.  By  reason  of  ac- 
cidents, for  which  the  plaintiff  was  In  no  way 
responsible,  it  became  necessary  to  do  certain 
repair  work,  which  William  H.  Garde  orally 
employed  Mahoney  to  do.  Mahoney  did  all 
this  work  in  a  skillful  and  workmanlike  man- 
ner. The  labor  and  materials  used  are  cor- 
rectly stated  in  the  bill  of  particulars,  and 
the  prices  charged  therein  are  fair  and  rea- 
sonable. In  this  connection  It  is  again  im- 
portant to  consider  whether  this  work  was 
ordered  by  one  authorized  to  bind  the  de- 
fendant. 

This  action  was  brought  to  secure  compen- 
sation for  labor  and  materials  furnished 
which  were  not  embraced  in  the  written 
agreement  The  court  has  foand  that  these 
items  were  extra  and  ordered  by  WiUlam  H. 
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Oarde.  It  appears  that  from  the  time  tbe 
work  was  couimeaced  until  the  building  was 
opened  as  a  hotel,  Mr.  Garde  was  the  sole 
active  manager  of  all  the  affairs  of  the  de- 
fendant Be  represented  the  company  In  all 
its  dealings  with  the  various  contractora 
No  other  officer  or  director  of  the  defend- 
ant ever  exercised  any  authority  over  the 
work  on  the  building,  except  by  way  of  mak- 
ing su^estions  to  Mr.  Oarde.  The  various 
directors,-  by  reason  of  consultatlonjs  with 
Garde,  and  of  their  observations,  were  well 
aware  of  his  conduct  In  regard  to  the  work 
as  It  progressed  on  the  building,  and  of 
the  apparent  authority  exercised  by  him, 
and  tbey  acquiesced  therein.  They  were 
aware  that  he  ordered  orally  certain  work  to 
be  done  which  was  not  Included  In  the  orig- 
inal drawings  and  specifications,  and  did 
not  dissent  Authority  in  the  agent  of  a  cor- 
poration may  be  inferred  from  the  conduct 
of  its  affairs,  or  from  the  knowledge  of  its 
directors  and  their  neglect  to  make  objec- 
tion. Fitch  V.  Lewlston  Steam  Mach.  Co., 
80  Me.  34,  12  Atl.  732;  Sherman  v.  Fitch, 
98  Mass.  64.  A  corporation  may  be  bound  by 
an  Implied  contract  in  the  same  manner 
as  an  Individual.  To  render  such  party  lia- 
ble as  a  debtor  under  an  implied  promise  it 
must  be  shown,  not  only  that  the  services 
were  valuable,  but  also  that  they  were  ren- 
dered under  such  circumstances  as  to  raise 
the  fair  presumption  that  the  parties  intend- 
ed and  understood  that  they  were  to  be  paid 
for.  Union  Hardware  Co.  v.  Plume  ft  At- 
wood  Mfg.  Co.,  58  Conn.  219,  221,  20  AU.  455; 
Tryon  v.  White  &  Corbln  Co.,  62  Conn.  161, 
25  Atl.  712,  20  L.  R.  A.  291;  Fitzgerald  ft 
M.  Constr.  Co.  v.  Fitzgerald,  137  U.  8.  98, 
11  Sup.  Ct  36,  84  L.  Ed.  613,  614 ;  Pew  v. 
First  National  Bank,  130  Mass.  391,  395. 
Mahoney  expended  his  money  and  furnished 
lalxir  and  materials  for  the  benefit  of  the 
corporation.  The  corporation  has  accepted 
It  and  it  Is  under  obligation  to  pay  the  plalnr 
titr  as  much  as  bis  labor  and  materials  are 
fairly  wortiL 

It  Is  apparent  that  Mr.  Oarde  had  au- 
thority to  make  these  orders  for  extra  work. 
Tbe  directions  by  him  for  the  performance  of 
this  work  not  called  for  by  the  contract  are 
necessarily  and  of  themselves  a  waiver  of 
any  requirement  for  written  orders  by  the 
architects.  O'Keefe  v.  St  Frauds'  Churcli. 
59  Conn.  551,  22  Atl.  325.  Tbe  provision  of 
the  contract  as  to  written  orders  is  that: 
"No  alterations  shall  be  made  in  the  work 
done  or  described  by  the  drawings  and  specifi- 
cations, except  upon  a  written  order  of  the 
architects."  Tbe  labor  and  materials  fur- 
nished which  are  the  subject  of  this  action 
cannot  l>e  considered  as  "alterations"  within 
the  meaning  of  tlie  contract  It  was  not 
therefore  niecessary  for  the  plaintiff.  Ma- 
honey,  to  obtain  the  written  order  of  the 
architects.  Beattle  v.  McMuUen,  80  Conn. 
161,  67  Atl.  488. 

The  admission  ct  Mahoney'a  books  of  ae- 
73  A. 


count  was  not  erroneous.  These  wer6  his 
only  books  of  account,  complied  by  his  book- 
keeper from  slips  made  by  the  foreman  on 
the  Job.  Butler  v.  Cornwall  Iron  Co.,  22 
Conn.  335,  359;  Cobb  v.  Wells,  124  N.  Y. 
77,  26  N.  B.  284;  Kent  v.  Garvin.  1  Gray 
(Mass.)  148.  The  foreman  was  called  as  a 
witness,  and  testified  that  tbe  Items  all  rep- 
reseAted  the  work  and  materials  actually 
furnished  on  the  building.  After  making  the 
entries  in  the  books  these  slips  were  de- 
stroyed under  the  belief  that  they  were  not 
necessary.  The  fact  that  the  entries  in  these 
books  were  made  at  Intervals  after  such 
transactions  was  not  fatal  to  the  competency 
of  the  books.  This  objection  went  to  the 
weight,  and  not  to  the  admissibility,  of  the 
testimony.  Kent  v.  Garvin,  supra.  If  the 
foreman's  slips  were  the  original  entries, 
their  destruction  under  the  honest  belief  that 
they  were  no  longer  needed  would  permit  the 
introduction  of  secondary  evidence  of  their 
contents.  Wigmore  on  Evidence,  I  1198; 
Holmes  v.  Marden,  12  Pick.  (Mass.)  169, 
170;   Tucker  v.  Bradley,  33  Vt  324,  328. 

The  plaintiff  was  asked  these  questions: 
"Q.  WhQ  was  present  when  you  signed  this 
contract,  Mr.  Mahoney?  A.  Mr.  Bay  ley  and 
Mr.  Oarde.  Q.  Did  you  have  any  conversa- 
tion with  Mr.  Bayley  in  Mr.  Garde's  pres- 
ence about  that  purple  ink  clause  in  the  ad- 
denda?" The  last  question  was  objected  to 
by  the  defendant,  for  the  r«ason  that  its  pur- 
pose was  to  vary  the  terms  of  tbe  written 
contract.  The  question  was  not  admitted  for 
tbe  purpose  of  varying  the  contract,  but  as 
calling  for  one  of  the  circumstances  under 
which  the  contract  was  executed.  The  reply 
to  this  question  related  to  payment  for  "rain- 
water leaders,  drains,"  eta  The  clause  In 
the  specifications  to  which  this  question  and 
the  answer  refer  Is  so  Imperfectly  stated  that 
this  court  cannot  now  understand  the  object 
or  effect  of  this  testimony.  Assuming  that  it 
refers  to  the  general  drainage  system  of  tbe 
Batterson  building,  tbe  admissibility  of  this 
evidence  is  demonstrated  by  what  we  have 
already  said  upon  this  subject  If  the  evi- 
dence referred  to  certain  rainwater  con- 
ductors condemned  by  the  plumbing  inspect- 
or, the  defendant  has  suffered  no  injury  by 
tbe  ruling  complained  of,  as  it  appears  that 
the  court  below  refused  to  allow  the  plaln- 
tilTs  claim  for  this  work. 

Evidence  by  the  plaintiff  that  he  furnished 
the  extra  work  and  materials  in  controversy 
under  an  agreement  that  he  was  to  receive 
payment  for  them  was  properly  admitted. 

Tbe  defendant  questions  several  rulings 
of  the  court  below  as  to  the  admission  of  evi- 
dence upon  tbe  ground,  that  the  testimony 
was  not  proper  rebuttal.  Ttie  admission  of 
evidence  on  rebuttal,  instead  of  receiving  it 
in  chief,  is  within  the  discretion  of  the  trial 
court  Hoadley  v.  Savings  Bank,  71  Conn. 
599,  42  Atl.  667,  44  L.  R.  A.  S21. 

There  is  no  error.  The  other  Judges  con- 
curred. 
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FENTON  v.  MANSFIELD  et  bL 

(Supreme  Court  of  Errors  of  Connecticut.    Julf 
20,  1909.) 

1.  Pleading  n  237*)  —  Ambndment— Con- 
FOBMiTT  TO  Proof. 

Where,  in  an  action  for  services  to  dece- 
dent, the  undisputed  evidence  showed  that  plain- 
tiff was  to  continue  the  services  during  the 
lives  of  decedent  and  her  sister,  instead  of  until 
decedent's  death,  as  alleged  in  the  complaint, 
such   discrepancy   was   not   a   total   failure   of 

groof,  and  could  have  been  cured  under  Practice 
ook  1908,  p.  245,  §  149,  by  amending  the  com- 
plaint in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §{  603-619;    Dec.  Dig.  i  237.*] 

2.  Appeal  and  Erbob  (8  197*)— Presentation 

AND    UESERVATION    OF   GROUNDS    OF   REVIEW 

— QiJESTioNs  Not  Considered  Below. 

The  question  of  variance  is  not  properly 
presented  where  not  raised  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  197;*  Pleading,  Cent  Dig. 
SS  14^8-1441.] 

3.  Appeal  and  Erbob  (J  231*)— Presenta- 
tion AND  Reservation  of  Grounds  of  Re- 
view—Questions Not  Considered  Below. 

A  statement  that  there  was  a  fatal  vari- 
ance between  the  allegations  and  proof  was  in- 
sufficient, because  failing  to  specifically  state  the 
claimed  variance,  to  obtain  a  ruling  upon  the 
question  of  variance  in  the  court  below,  so  as 
to  entitle  9  review  of  that  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  231  ;•  Pleading,  Cent  Dig. 
f  1439.] 

4.  Trial  (§  136*)— Questions  fob  Coubt  or 
Jurt— Variance. 

Where  the  particular  facts,  alleged  to  ma- 
terially differ  from  the  allegations,  are  undis- 
puted, the  question  whether  they  constituted  a 
variance  is  one  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  324 ;   Dec.  Dig.  i  136.*] 

5.  New  Trial  (8  68*)  —  GBOtmDS  —  Verdict 
Against  the  Evidence. 

Where,  without  disregarding  the  instruc- 
tions, the  jury  based  its  verdict  on  undisputed 
facts  variant  from  the  averments,  the  fault  was 
not  theirs,  and  a  motion  for  a  new  trial  be- 
cause the  verdict  is  against  the  evidence  is  not 
a  remedy  for  the  variance. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec,  Dig.  S  6a*l 

6.  Executors  and  Aduinistratobs  (§  221*)— 
Claims  Against  Decedent— Actions — Sof- 
MciENCY  OP  Evidence. 

Evidence,  in  an  action  for  services  to  a  de- 
cedent, held  to  warrant  a  finding,  approved  by 
the  trial  court,  that  a  sum  promised  plaintiff 
by  decedent  was  intended,  not  as  a  gift,  but  as 
compensation  for  her  services. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  S  221.*] 

7.  Executors  and  ADiaNiSTBATORs  (i  451*)— 
Claims  .^gainst  Decedent  —  Actions— in- 
structions. 

An  instruction,  in  an  action  for  services  to 
a  decedent,  that  there  were  certain  affirmative 
allegations  in  the  answer,  which  the  reply  de- 
nied, as  to  which  the  burden  was  on  defendants, 
and  that  if  a  certain  person  tools  the  note  mere- 
ly as  decedent's  agent,  and  without  intention 
by  her  to  relinquish  control,  there  was  no  suf- 
ficient delivery,  but  that  it  might,  however, 
with  the  other  evidence  be  sufficient  to  establish 
such  an  agreement  between  the  parties  as  to 
support  the  action  for  any  unpaid  balance  for 


plaintiff's  services,  and  that  the  giving  of  such 
note  to  such  other  person  by  decedent  was  in- 
tended as  a  guaranty  that  plaintiff  should  be 
sufficiently  compensated,  and  that  if  such  a  con- 
clusion should  be  reached  by  the  jury,  they 
should  determine  what  remained  due  to  plain- 
tiff, is  not  objectionable  as  containing  a  mis- 
statement of  the  rule  of  burden  of  proof,  and 
charging  that  plaintiff  could  recover  on  a  quan- 
tum meruit,  though  no  evidence  was  offered  of 
the  value  of  the  services,  and  was  a  ruling  that 
the  note  could  be  regarded  as  a  guaranty. 

[Ed.  Note.— For  other  cases,  see  Execnton 
and  Administrators,  Dec.  Dig.  |  451.*] 

8.  Bxeoutobs  and  Administbatobb  (S  221*)— 
Claims  Against  Decedent— Actions— Ad- 
missibility of  Evidence. 

In  an  action  for  services  to  a  decedent, 
there  was  no  error  in  permitting  a  witness  for 
plaintiff,  who  had  testified  that  after  decedent's 
death  he  delivered  a  note  of  the  amount  of 
the  claim  and  a  letter  to  an  executor  of  dece- 
dent, to  be  asked  if  be  could  not  state  more 
definitely  when  he  delivered  them,  he  answering 
that  he  could  only  say  it  was  soon  after  de- 
cedent's death ;   he  couldn't  tell  when. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  221.*] 

Appeal  from  Superior  Court,  New  Havoi 
County ;  William  S.  Case,  Judge. 

Action  by  Nellie  Feuton  against  Burtmi 
Manstieiu  and  others,  executors  of  the  will 
of  Lucy  H.  Boardman,  deceased.  Judgment 
for  plaintiff,  and  defendants  appeal.  No  er- 
ror. 

The  complaint  alleges.  In  substance,  that 
from  June  1,  1891,  to  Marcb  29,  1906,  the 
plaintiff  was  in  the  employ  ot  the  defend- 
ants' testatrix,  Lucy  H.  Boardman,  as  a 
confidential  secretary,  companion,  and  at- 
tendant. That  on  divers  days  they  con- 
ferred regarding  additional  compensation  for 
such  services,  and  finally  agreed  that,  in  con- 
sideration of  the  plaintiff's  serving  until  the 
death  of  Mrs.  Boardman,  she  would  pay  her 
$5,000  above  her  regular  wages,  and  in  ad- 
dition to  previous  gifts  or  provisions  made, 
or  to  be  made,  in  her  will.  That  to  secure 
payment  of  that  sum  from  her  estate,  Mrs. 
Boardman,  on  March  22,  1906,  signed  and 
delivered  to  one  Fields  a  note  reading  as 
follows :  "New  Haven,  Conn.,  March  22, 1906. 
$5,000.  On  demand  after  date  I  promise  to 
pay  to  the  order  of  Nellie  Fenton,  five  thou- 
sand dollars  at  the  National  Tradesmen's 
Bank.  Value  received.  Lucy  H.  Btjardman" 
— and  a  letter  addressed  to  Fields  reading 
thus:  "I  hand  you  herewith  my  note  of 
five  thousand  dollars  ($5,000)  to  the  order  of 
Nellie  Fenton.  Should  I  not  give  to  her  this 
sum  during  my  life  I  desire  that  the  note 
be  handed  to  her  to  be  paid  out  of  my  es- 
tate. This  is  Intended  as  a  gift  In  addition 
to  the  provision  made  in  my  will  for  her 
benefit  during  her  life" — and  the  next  day 
informed  the  plaintiff  of  the  signing  and  de- 
livery of  said  note  and  letter.  That  the  plain- 
tiff, partly  In  consideration  of  said  agree- 
ment, continued  to  serve  Mrs.  Boardman  un- 
til her  death,  and  afterwards  presented  her 


•For  other  cases  see  sam«  topic  and  section  NUMBBR  in  Dec.  &  Asi.  Digs.  U07  to  data,  ft  Reporter  Indezsi 
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claim  for  $5,000  to  the  execntors,  paym^t  of 
which  was  refused.  Upon  the  trial  the  plain- 
tiff ofltered  evidence  to  prove  these  facts: 

During  the  period  of  the  employment  of 
the  plaintiff  between  1891  and  1906  Mrs. 
Boardman  paid  her  first  $3.50,  then  $4,  and 
finally  $5  a  week.  Soon  after  Mrs.  Board- 
man  employed  the  plaintiff,  she  agreed  to 
give  ber  compensation  in  addition  to  her 
wages,  provided  she  would  continue  In  her 
service,  and  that  of  her  sister,  Mrs.  Wade, 
until  the  death  of  the  survivor  of  them.  At 
that  time  no  definite  agreement  or  promise 
was  made  as  to  the  amount  of  such  addition- 
al compensation,  but  Mrs.  Boardman  promis- 
ed to  provide  for  plaintiff  In  ber  will,  and 
that  she  would  compensate  ber.  The  plain- 
tiff thereupon  promised  Mrs.  Boardman  to 
so  continue  In  service.  During  all  of  said 
period  from  1891  to  1906  Mrs.  Boardman 
and  her  sister,  Mrs.  Wade,  who  lived  with 
Mrs.  Boardman,  were  Invalids.  Mrs.  Board- 
man  was  71  years  of  age,  and  Mrs.  Wade  74 
years  of  age,  In  1891.  The  plaintiff  took  care 
of  botb  Mrs.  Boardman  and  Mrs.  Wade ;  read 
to  them;  served  them  at  meals;  sewed  for 
them;  looked  after  Mrs.  Boardman's  cor- 
respondence ;  wrote  her  letters ;  saw  callers 
at  the  house;  did  the  shopping;  and  during 
the  last  five  years  of  Mrs.  Boardman's  life 
slept  In  the  same  room  with  ber,  render^ 
lug  many  of  the  services  of  a  trained  nurse. 
For  11  years  the  plaintiff  was  only  absent 
from  Mrs..  Boardman's  service  for  one  night. 

In  the  early  part  of  her  employment  Mrs. 
Boardman  informed  the  plaintiff  that  she 
had  given  her  a  legacy  of  $2,000  In  a  will 
which  she  had  made.  About  1899,  when  the 
plaintiff  had  lost  a  small  Investment,  Mrs. 
Boardman  said  that  she  would  amply  pro- 
vide for  her.  After  making  a  later  will,  dat- 
ed May  13,  1904,  which  is  the  will  proved  as 
her  last  will,  Mrs.  Boardman  told  plaintiff 
she  had  given  her  In  her  will  the  life  use  of 
$10,000.  Finally,  on  March  23,  1906,  Mrs. 
Boardman  told  plaintiff  that  she  bad  left 
a  note  with  Mr.  Fields  for  $5,000,  which 
would  be  paid  out  of  Mrs.  Boardman's  estate 
in  case  It  was  not  paid  In  her  lifetime,  pro- 
vided plaintiff  continued  In  the  service  of 
her  sister  and  herself  as  agreed  upon.  The 
plaintiff,  relying  upon  and  in  consideration 
of  said  promises  of  additional  compensation, 
contlnned  In  the  service  of  Mrs.  Boardman 
until  her  death  on  March  29,  1906,  perform- 
ing all  services  required  of  her  to  the  full 
satisfaction  of  Mrs.  Boardman,  and  there- 
after continued  In  the  service  of  Mrs.  Wade 
nntll  her  death,  about  two  years  later. 

On  March  22,  1906,  Mr.  Fields,  the  busi- 
ness adviser  of  Mrs.  Boardman,  acting  under 
ber  Instructions  and  at  her  request,  prepared 
said  letter  and  note  maCe  a  part  of  the  com- 
plaint. Mrs.  Boardman  signed  the  letter 
and  note,  and  delivered  them  to  Mr.  Fields, 
who  took  them  to  the  bank  of  which  he  was 
president,  and  kept  tbem  until  after  Mrs. 


Boardman's  deatb,  when  be  banded  tbem  to 
Mr.  Mansfield,  one  of  the  executors  of  Mrs. 
Boardman's  will,  who  retained  them  In  his 
possession  until  they  were  produced  in  court 
at  the  trial.  When  the  letter  and  note  were 
delivered  to  Mr,  Fields,  Mrs.  Boardman  told 
Mr.  Fields  that  she  could  not  repay  the 
plaintiff  for  ber  services,  which  had  been  In- 
dispensable. No  payment  by  way  of  the  said 
additional  compensation  has  ever  been  made 
to  the  plaintiff.  She  presented  her  claim 
against  Mrs.  Boardman's  estate  for  $5,000, 
and  it  was  disallowed.  Mrs.  Boardman  left 
an  estate  of  $890,000.  The  only  provision  in 
her  will  for  the  plaintiff  was  a  life  use  of 
$10,000.    The  defendants  offered  no  evidence. 

The  only  parts  of  the  charge  of  the  court 
upon  which  error  Is  predicated  are  the  fol- 
lowing: "There  are  two  certain  affirmative 
allegations  in  the  answer  which  the  reply 
denies,  and  here  the  burden  of  proof  Is  upon 
the  defendants,  though  as  the  case  reaches 
you,  I  think  you  will  scarcely  get  beyond  the 
allegations  of  the  complaint  and  denials  of 
the  answer.  •  *  *  There  Is  this  to  be 
said  In 'that  aspect  of  the  case:  If  Mr.  Fields 
took  the  note  merely  as  Mrs.  Boardman's 
agent,  and  without  intention  on  ber  p.trt  to 
relinquish  control  of  tbem  to  bis  hands, 
there  was  of  course  no  delivery  of  this,  and 
no  such  surrender  of  it  by  Mrs.  Board];Dan  as 
to  perfect  its  validity  as  a  binding  legal  ob- 
ligation to  pay  its  face  amount  to  the  plain- 
tiff. It  might  still,  however.  In  connection 
with  other  evidence  as  to  its  underlying 
character  and  purpose,  be  suffitient  to  estab- 
lish such  an  agreement  between  the  parties 
as  to  support  an  action  here  for  any  unpaid 
balance  for  Miss  Fenton's  services,  should 
you  find  that  it  was  believed  and  understood 
that  she  was  Insufficiently  compensated,  and 
that  this  act  of  Mrs.  Boardman's  was  intend- 
ed as  a  guaranty  by  her  that  any  such  de- 
ficiency should  be  made  good  from  her  es- 
tate. Should  such  a  possible  conclusion  be 
reached  by  you.  It  would  be  your  duty  to  de- 
termine, if  the  evidence  should  warrant  such 
a  computation,  what.  If  anything,  remains 
honestly  due  to  the  plaintiff  for  her  serv- 
ices." 

Mr.  Fields  as  a  witness  for  the  plaintiff, 
having  testified  that  after  Mrs.  Boardman's 
death  he  delivered  the  note  and  letter  to  the 
defendant  Mansfield,  was  asked  if  he  could 
not  state  more  definitely  when  he  delivered 
them.  This  question  was  objected  to,  and 
admitted,  and  the  witness  answered:  "I  can 
only  say  it  was  soon  after  Mrs.  Boardman's 
death;  I  can't  tell  when." 

The  Jury  having  rendered  a  verdict  for  the 
plaintiff  for  $5,830.33,  the  defendant  moved 
for  a  new  trial  upon  the  ground  that  the 
verdict  was  against  the  evidence,  which  mo- 
tion was  denied. 

Burton  Mansfield  and  James  B.  Wheeler, 
for  appellants.  Henry  C.  White  and  Leonard 
M.  Daggett,  for  appelleei, 
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"BJJAi,  J.  (after  stating  the  facts  as  above). 
There  are  bnt  four  reasons  of  appeal  assign- 
ed in  this  case.  They  are:  First,  the  denial 
of  the  defendants'  motion  for  a  new  trial, 
upon  the  ground  that  the  Terdlct  was  agralnst 
the  evidence;  second  and  third,. the  instruc- 
tion given  the  Jury  by  the  language  of  those 
parts  of  the  charge  complained  of,  as  above 
stated;  and  fourth,  in  admitting  the  ques- 
tion asked  the  witness  Fields. 

It  appears  from  the  evidence  to  have  been 
ondlsputed  that  the  plalntifF  was  to  continue 
tlie  services,  for  which  she  claimed  Mrs, 
Boardman  promised  to  pay  her  the  addition- 
al $5,000,  during  the  lives  of  Mrs.  Boardman 
and  of  Mrs.  Wade,  instead  of  until  the  death 
of  Mrs.  Boardman,  as  alleged  In  the  com- 
plaint This  discrepancy  did  not  amount  to 
a  total  failure  of  proof  of  the  alleged  cause 
of  action.  A  mere  variance,  though  material, 
could  have  been  cured  by  amending  the  com- 
plaint In  the  trial  court  Practice  Book  1908, 
p.  245, 1  149.  But  the  question  of  variance  Is 
not  properly  presented  by  the  record.  No 
such  question  was  raised  in  the  trial  court 
It  does  not  appear  that  any  objection  was 
made  to  proof  that  the  consideration  of  Mrs. 
Boardman's  alleged  promise  was  that  the 
plaintiff  should  continue  her  services  during 
the  life  of  both  Mrs.  Boardman  and  her  sis- 
ter, nor  that  the  court  was  requested  to  in- 
struct the  Jury  that  such  proof  was  variant 
from  the  allegations  of  the  complaint  If 
the  statement  in  the  finding,  among  the  facts 
which  the  defendants  claimed  were  proved 
by  the  evidence,  that  "there  was  a  fatal 
variance  between  the  allegations  and  the 
proof"  can  be  regarded  as  a  claim  of  law, 
actually  made  to  the  court  to  obtain  a  ruling 
upon  the  question  of  variance,  It  was  insuffi- 
cient for  that  purpose,  since  it  failed  to  spe- 
cifically state  the  claimed  variance.  Wood- 
ruff V.  Butler,  75  Conn.  679,  681,  55  Atl.  167. 
As  the  particular  facts  which  are  claimed  to 
materially  differ  from  the  allegations  of  the 
complaint  were  not  In  dispute,  the  question 
whether  they  constituted  a  variance  was  one 
of  law  for  the  court  Morris  v.  Bridgeport 
Hydraulic  Co.,  47  Conn.  279,  288.  There  is 
no  claim  in  the  reasons  of  appeal  that  the 
court  erred  In  charging,  or  in  falling  to 
charge,  upon  the  question  of  variance.  If, 
without  disregarding  the  instructions  of  the 
court,  the  Jury  based  its  verdict  upon  undis- 
puted facts  which  were  variant  from  the 
averments  of  the  complaint  the  fault  was  not 
theirs,  and  a  motion  for  a  new  trial  for  ver- 
dict against  evidence  is  not  a  remedy  for  the 
variance. 

The  defendants  made  20  written  requests 
to  charge  in  the  trial  court,  but  no  failure  to 
charge  as  requested  is  made  a  reason  of  ap- 
peal. Indeed,  the  only  serious  question  pre- 
sented in  this  court  arises  upon  the  alleged 
error  of  the  trial  court  in  denying  the  motion 
for  a  new  trial,  upon  the  ground  that  the  ver- 
dict was  against  the  evidence,  and  that  ques- 
tion is  whether  the  evidence  showed  that  the 


$5,000  In  question  vaa  Intended  by  Mrs. 
Boardman  as  a  gift  tp  the  plaintiff,  or  as  an 
agreed  compensation  for  her  services.  The 
trial  court  clearly  Instructed  the  Jury  that  If 
they  found  that  It  was  Intended  as  a 'gift, 
the  plaintiff  could  not  recover,  and  with 
equal  clearness  that  the  plaintiff's  case, 
which  to  enable  her  to  recover  she  was  re- 
quired to  prove  by  a  preponderance  of  evi- 
dence, rested  upon  a  claim  for  compensation 
arising  out  of  a  claldied  contract  or  agree- 
ment entered  into  between  the  plaintiff  and 
Mrs.  Boardman,  whereby  Mrs.  Boardman,  in 
consideration  of  the  plaintiff's  services  ren- 
dered, and  to  be  rendered,  promised  to  pay 
the  specific  sum  of  $5,000.  The  court  said 
to  the  Jury:  "It  is  upon  this  alleged  agree- 
ment that  the  plaintiff  bases  her  claim  and 
rests  her  case;  and,  as  this  is  a  vitally  es- 
sential feature  of  the  matter,  I  stop  long 
enough  to  impress  upon  you  here  that  to 
furnish  the  basis  for  a  recovery  here  there 
must  have  been  some  valid  and  binding 
agreement  between  the  parties,  an  offer  and 
an  acceptance  with  consideration,  and  a 
mutual  understanding  and  agreement  by  the 
parties  of  and  to  the  binding  terms  of  the 
undertaking." 

Among  the  circumstances  which  It  Is  nrg- 
ed  support  the  claim  that  Mrs.  Boardman  in- 
tended by  her  said  acts  to  make  a  gift  to  the 
plaintiff  of  the  $5,000,  and  not  to  pay  it  as 
compensation  for  services,  are  the  facts  that 
the  plaintiff  during  the  entire  term  of  her 
services  was  paid  her  regular  wages;  that 
the  sum  of  $5,000  was  a  large  one  to  be  paid 
as  additional  compensation  considering  the 
services  rendered,  and  the  sums  already  paid 
or  promised;  and  that  In  the  letter  with  Mr. 
Fields  with  the  note  Mrs.  Boardman  says: 
"This  is  intended  as  a  gift  •  •  • "  On 
the  other  hand,  in  support  of  the  claimed 
agreement  to  pay  this  sum  as  additional 
compensation,  It  Is  claimed  that  the  evidence 
shows  that  the  weekly  compensation  paid  to 
the  plaintiff  was  Inadequate,  and  was  admit- 
ted by  Mrs.  Boardman  to  be  inadequate  for 
the  services  rendered;  that  Mrs.  Boardman 
said  to  Mr.  Fields  and  to  the  plaintiff  that 
the  plaintiff's  services  were  invaluable^  and 
that  "she  could  not  begin  to  compensate  her 
for  what  she  had  done  for  them";  that  Mrs. 
Boardman  told  the  plaintiff  that  if  she  would 
stay  with  her  and  her  sister  during  their 
lives,  she  would  give  her  additional  compen- 
sation, and  that  the  $5,000  was  given,  or  prom- 
ised to  be  paid.  In  fulfillment  of  tliat  agree- 
ment; and  that  Mrs.  Boardman  states  in 
the  note  for  the  $5,000  that  it  is  for  'Value 
received."  The  question  whether  the  $5,000 
was  Intended  as  a  gift  or  as  a  payment  un- 
der such  an  agreement  was  fairly  submit- 
ted to  the  Jury,  and  they  must  have  found 
that  It  was  Intended  as  compensation,  and 
not  as  a  gift  The  trial  Judge,  who  heard  the 
testimony  and  observed  the  witnesses,  has 
refused  to  set  the  verdict  aside.  We  do  not 
find  that  he  erred  in  such  refusaL 
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Tbe  crlttclBm  of  those  portions  of  the 
charge  set  forth  In  the  second  and  third  rea- 
sons of  appeal,  npon  the  grounds  that  they 
contain  a  misstatement  of  the  rale  of  the 
burden  of  proof,  as  applicable  to  this  case, 
and  an  instruction  that  tbe  plaintifF  could 
recover  on  a  quantum  meruit  although  no 
evidence  was  offered  regarding  the  value  of 
the  services  rendered,  and  a  ruling  that  the 
$5,000  note  could  be  regarded  as  a  guaranty, 
is  not  Justified.  These  portions  of  the  charge 
must  be  read  In  connection  with  the  remain- 
der of  the  charge.  We  have  already  said 
that  we  Interpret  the  charge  as  clearly  In- 
structing the  Jury  that  the  plaintiff  could  not 
recover  without  proving  that  there  was  an 
agreement  to  pay  the  $5,000  as  additional 
compensation  for  services.  In  speaking  of 
the  note  as  a  "guaranty"  that  word  was  evi- 
dently not  used  in  its  legal  sense,  but  as 
meaning  that  the  note  might  be  regarded.  In 
connection,  with  other  evidence,  as  a  written 
statement  of  Mrs.  Boardman  that  there  was 
an  unpaid  balance  for  services  under  a  spe- 
cial agreement,  and  as  a  statement  made  to 
enable  tlie  plaintiff  to  collect  the  balance 
'  *1ione8fly  due  to  the  plaintiff  for  her  serv- 
ices" under  such  agreement. 

There  was  no  error  In  admitting  the  ques- 
tion asked  the  witness  Fields. 

There  la  no  error.  The  other  Judges  con- 
curred. 


CU  Conn.  2M) 
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(Snpieme  Coart  of  Errors  of  Connectlcat.    Jnly 

20,  1909.) 

L  Tazatioit   (S  538*)— Recovebt  ov  Taxes 

Paid. 

A  payment  of  taxes  to  avoid  the  seizure  and 
sale  of  tbe  property  of  the  taxpayer  is  not  vol- 
nntary,  and  he  may  recover  it  on  showing  that 
tbe  taxes  were  illegally  assessed  and  that  hi 
cqnity  the  mnnicipaJity  liad  no  right  to  retain 
tbe  same. 

[Eld.    Note.— For   other  cases,   see  Taxation, 
Cent.  Dig.  ft  999,  1000;  Dec.  Dig.  S  588.*] 

2.  Taxation   (|  72*)— Assesbmewt— Pbopertt 

OF  "Tbadiro  OB  Mbbcartilk  Business"- 

"To  Trade"— "Mbboantiia" 

A  firm  engaged  in  the  business  of  buying 
standing  timl>er  in  large  quantities,  and  cutting 
and  sawing  the  same,  and  selling  the  lumber, 
is  engaged  in  a  "trading  or  mercantile  busi- 
ness,''^ within  Gen.  St  1902,  ^  2342,  providing 
for  the  assessment  for  taxation  of  toe  prop- 
erty of  any  trading  or  mercantile  business ;  "to 
trade"  being  to  engage  in  the  purchase  or  sale 
of  merchandise,  and  the  word  mercantile"  be- 
ing defined  as  of  or  pertaining  to  merchants,  or 
tbe  traffic  carried  on  by  merchants. 

[Ed.    Note.— For   other   cases,   see  Taxation, 
Dec.  Dig.  8  72.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4477,  477a] 

8.  Taxation  (|  263*)— AssBSSKENr— Flacb  of 
Assessment. 

A  firm  engaged  in  the  business  of  buying 
standing  timber,  cutting  and  sawing  It,  and 
selling  tbe  lumber,  stacked  the  sawed  lumber  on 
the  land  on  which  it  bad  been  cut  in  U.,  and 
sold  it  from  there.     No  person  residing  there 


bad  diarge  of  the  business  of  the  6rm,  which 
so  far  as  it  had  a  fixed  location  was  carried 
on  in  the  storeroom  of  some  of  the  partners  in 
E.  The  firm  did  not  list  the  lumber  for  taxa- 
tion in  E.  Held,  that  the  lumlier  was  properly 
assessed  for  taxation  In  U. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  263.*] 

4.  Taxation   (i   687*)— Bbcovbbt   of   Taxes 
Paid. 

Where  personal  property  was  properly  tax- 
able In  the  town  where  it  was  assessed,  the 
owner,  on  paying  the  tax  to  avoid  seizure  and 
sale  of  the  property,  could  not  recover  the  taxes 
paid  merely  because  the  amount  of  the  tax, 
though  just,  was  not  determined  in  the  manner 
provided  by  statute,  and  he  could  recover  back, 
if  anything,  only  the  excess  of  the  amount  paid 
over  what  would  have  been  the  tax,  had  it 
been  regularly  assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  537.*) 

5.  Taxation  (S  648*)  —  Bbcovbbt  of  Taxxs 
Paid— Pbesxtuftions. 

Where,  in  an  action  to  recover  a  tax  on 
the  property  of  a  trading  business,  it  was  not 
shown  that  the  tax  was  larger  than  it  would 
have  been  had  tbe  average  amount  of  goods 
kept  on  hand  for  sale  during  the  year  been 
taken  in  making  the  assessment,  as  required  by 
Gen.  St  1902,  {  2342,  nor  that  the  amount  of 
goods  on  hand  at  tbe  date  of  tbe  assessment  was 
not  the  average  amount  kept  during  tbe  year, 
the  court  could  not  assume  that  any  part  of  the 
tax  was  excessive. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  543.*] 

Appeal  from  Superlm:  Court,  WindlAiD 
County;    George  W.  Wheeler,  Judge. 

Action  by  F.  B.  Jackson  and  others  against 
the  Town  of  Union.  From  a  Judgment  for 
defendant  on  sustaining  a  demurrer  to  the 
complaint,  piainttfEs  appeal.     Affirmed. 

Charles  E.  Searls,  for  appellants.  Charles 
Phelps  and   Willis  H.   Beed,   for  appellee. 

.HALIi,  J.  The  complaint  alleges  sub- 
stantially these  facts:  The  plaintiffs,  who 
resided  in  the  town  of  Eastford,  in  this 
state,  were,  on  October  13,  1906,  engaged 
as  copartners  In  the  business  of  purchasing 
standing  wood  and  timber  In  this  state  and 
elsewhere,  and  cutting  and  sawing  and  sell- 
ing it  and  the  lumber  made  from  It,  and 
were  on  said  day  the  owners  of  certain  saw- 
ed lumber  stacked  upon  the  land  upon  which 
It  had  been  cut,  in  the  defendant  town  of 
Union.  The  only  fixed  location  of  the  plain- 
tiffs' business,  so  far  as  It  had  one,  was  their 
office  in  the  store  of  two  of  said  copartners 
In  the  town  of  Eastford,  but  the  business  of 
cutting,  sawing,  and  stacking  said  wood  and 
lumber  was  done  In  the  town  of  Union,  al- 
though no  person  residing  In  the  town  of 
Union  had  charge  of  such  business.  At  its 
meeting  on  the  first  Monday  of  October, 
1906,  the  defendant  town  laid  a  tax  of  25 
mills  on  a  dollar  on  Its  assessment  Hat  of 
that  year,  and  included  in  said  list  the  said 
copartnership  property  of  the  plaintiffs  in 
the  town  of  Union.  The  plaintiffs  refused 
to  pay  the  tax.  amounting  to  $75,  claiming 


•For  other  eases  see  same  topic  and  aeotion  NUMBBR  in  Deo.  *  Am.  Dig*.  U07  to  data,  *  Reporter  Indexes 


Digitized  by 


Uoogle 


774 


73  ATLANTIC  REPORTER. 


(COQB. 


that  It  was  illegal,  but  finally,  to  save  their 
property  from  sale  under  levy,  paid  the 
same  under  protest,  and  hare  demanded  the 
repayment  of  It,  which  has  been  refused. 
The  defendant  town  demurred  to  this  com- 
plaint, upon  the  ground  that  It  appeared 
therefrom  that  the  said  goods  were  the 
property  of  a  trading,  or  mercantile,  or  man- 
ufacturing, or  mechanical  business,  and 
were  properly  assessed  in  the  name  of  the 
plaintiffs.  The  court  sustained  the  demur- 
rer, and  rendered  Judgment  for  the  defend- 
ant. 

The  payment  of  the  tax  by  the  plaintiJDTs 
to  avoid  the  seizure  and  sale  of  their  prop- 
erty was  not  a  voluntary  one,  and  they  are 
entitled  to  recover  it  back  if  the  alleged 
facts  show  that  the  tax  was  illegally  assess- 
ed, and  that  in  equity  and  good  conscience 
the  defendant  has  no  right  to  retain  it 
Ooddard  v.  Town  of  Seymour,  30  Conn.  394, 
401;  Hubbard  v.  Brainard,  35  Conn.  6(i3, 
567.  The  tax  In  question  was  assessed  un- 
der section  2342  of  the  General  Statutes  of 
1902,  which  provides  that:  "The  property 
of  any  trading,  mercantile,  manufacturing, 
or  mechanical  business  shall  be  assessed  in 
the  name  of  the  ownw  or  owners  in  the 
town,  city  or  borough  where  the  business  Is 
carried  on;  and  the  list  of  any  such  owner 
or  owners  shall  be  given  in  by  the  person 
having  charge  of  such  business  residing  in 
the  town,  city  or  borough,  when  the  owner 
or  owners  do  not  reside  therein.  The  aver- 
age amount  of  goods  kept  on  band  for  sale 
during  the  year,  or  any  portion  of  it,  when 
the  business  has  not  been  carried  on  for  a 
year  previous  to  the  first  day  of  October, 
shall  be  the  rule  of  assessment  and  taxa- 
tion. *  *  »  This  section  shall  apply  to 
the  property  of  all  persons  whether  residents 
of  this  state  or  not  and  to  the  property  of 
all  corporations  whether  domestic  or  for- 
eign." Section  2343  provides  that  "traders 
of  any  kind  when  their  business  is  not  lo- 
cated shall  be  assessed  in  the  same  manner 
as  is  provided  in  section  2342,  In  the  list  of 
the  town,  city  or  borough  where  they  re- 
side.   •    *    •" 

Under  its  demurrer  tJie  defendant  insists 
that  the  complaint  falls  to  show  that  the 
sawed  lumber  in  question  was  unlawfully 
assessed  under  section  2342,  while  the  plain- 
tiffs contend  that  It  appears  from  the  facts 
alleged,  first,  that  their  sawed  lumber  In 
the  town  of  Union  was  not  the  property  of 
any  trading,  mercantile,  manufacturing,  or 
mechanical  business;  second,  that,  if  it  was 
the  property  of  either  of  said  kinds  of  busi- 
ness, such  business  was  not  carried  on  in 
the  town  of  Union;  and,  third,  that,  if  it 
was  the  property  of  such  a  business  carried 
on  in  the  defendant  town,  the  tax  was  ille- 
gally assessed,  because  the  average  amoun, 
of  goods  kept  on  hand  for  the  year  or  por- 
tion of  a  year  during  which  the  business 
was  carried  on  previous  to  October  1,  1906, 
was  not  adopted  as  the  rule  of  assessment 


The  words  of  the  statute,  "any  trading  oi 
mercantile  business,"  are  suQiciently  com- 
prehensive to  Include  siich  a  business  as  that 
described  In  the  complaint  To  trade  is  to 
engage  In  the  purchase  or  sale  of  goods, 
wares,  and  merchandise.  Century  Dictionary ; 
Webster's  International  Dictionary.  The  ad- 
jective "mercantile"  is  defined  as  "of  or 
pertaining  to  merchants,  or  the  traffic  car- 
ried on  by  merchants."  Century  Dictionary.' 
One  engaged  in  the  business  of  keeping 
and  selling  lumber  in  considerable  quan- 
tities is  properly  called  a  "lumber  mer- 
chant" and  his  business  a  "mercantile  busi- 
ness." From  the  amount  of  the  tax,  it 
would  appear  that  the  plaintiffs  kept  lumber 
for  sale  in  the  town  of  Union  to  the  value 
of  at  least  several  thousand  dollars.  The 
complaint  says  that  the  purchasing  of  stand- 
ing wood,  and  cutting,  sawing,  and  selling 
it  and  the  lumber  made  from  it  was  a 
business  In  which  the  plaintiffs  were  en- 
gaged. This,  of  course,  means  that  they 
were  following  this  occupation  for  profit 

There  is  no  express  averment  In  the  com- 
plaint that  the  business  to  which  the  taxed 
property  belonged  was  not  carried  on  in 
the  town  of  Union,  and  was  carried  on  In 
the  town  of  Eastford;  nor  do  the  facts  al- 
leged show  that  such  was  the  case.  Gower 
V.  Jonesboro,  83  Me.  142,  21  Atl.  SiQ.  The 
averment  of  the  complaint  is  that,  "so  far 
as  it  had  a  fixed  location,"  the  business  was 
carried  on  at  a  store  belonging  to  two  of  the 
plaintiffs  In  Eastford,  where  the  plaintiffs 
had  their  only  office.  What  part  of  their 
business.  If  any  of.  It,  was  carried  on  at  this 
oflace  in  a  store  not  belonging  to  the  copart- 
nership does  not  appear.  The  timber  was 
cut,  and  the  lumber  prepared  and  stored,  and 
apparently ,  delivered  to  purchasers,  in  the 
town  of  Union.  It  is  entirely  consistent  with 
the  alleged  facts  that  the  timber  from  which 
the  lumber  In  question  was  sawed  was  pur- 
chased In  the  town  of  Union,  and  that  the 
lumber  sold,  which  had  been  sawed  and 
stacked  in  that  town,  was  sold  there.  Had 
there  been  a  fair  question  as  to  which  town 
the  business  should  be  considered  as  carried 
on  in,  for  the  purposes  of  taxation,  the  as- 
sessors might  properly  have  regarded  an  elec- 
tion of  the  owners  made  in  good  faith  to  list 
their  goods  for  taxation  In  the  town  in  which 
they  resided.  But  It  is  not  suggested  in  the 
complaint  that  the  plaintiffs  ever  listed  or 
attempted  to  list  this  property  anywhere  for 
taxation,  or  that  it  has  been  taxed  elsewhere 
than  in  the  town  of  Union. 

It  appears  from  the  complaint  that  the 
property  so  assessed  and  taxed  In  the  town 
of  Union  was  the  property  owned  by  the 
plaintiffs  in  that  town  in  connection  with 
said  business  on  the  Ist  of  October,  1906. 
It  does  not  appear  that  the  rule  fixed  by 
the  statute,  namely,  "the  average  amount  of 
goods  kept  on  hand  for  sale  during  the  year 
or  portion  of  a  year,  •  •  •  ••  was  followed 
In  making  the  assessment  and  taxation.    It 


Digitized  by  CjOOQIC 


Conn.J 


BOOTH  T.  VON  BBRBN. 


7TO 


ia  not,  howerer,  alleged  that  It  was  not,  nor 
that  the  tax  imposed  was  larger  than  It 
would  have  been,  had  the  statutory  rule 
been  followed.  It  does  not  appear  that  the 
rule  was  not  In  effect  followed,  sinue  It  does 
not  appear,  and  we  cannot  assume,  that  the 
amount  of  goods  on  hand  on  the  Ist  of  Octo- 
ber was  not  the  average  amount  kept  on 
band  for  sale  during  the  previous  year  or 
part  of  the  year  in  which  the  plaintiffs  were 
engaged  in  said  business.  It  Is  further  to  be 
noted  that  this  Is  not  a  proceeding  by  a  mu- 
nicipality for  the  collection  of  a  tax,  requir- 
ing proof  that  the  tax  was  assessed  in  ac- 
cordance with  the  statutory  requirements, 
but  an  action  to  recover  back  a  tax  already 
paid.  If  the  plaintiffs'  goods  were  taxable 
in  the  town  of  Union,  they  cannot  In  this  ac- 
tion recover  back  the  $75  they  have  paid 
merely  because  the  amount  of  such  tax,  al- 
though Just,  was  not  determined  in  the  man- 
ner provided  by  the  statute.  Goddard  ▼. 
Town  of  Seymour,  30  Conn.  401.  If,  after 
such  payment  of  the  tax,  they  could  recover 
back  anything  upon  the  ground  of  such  ir- 
regular assessment.  It  would  only  be  the  ex- 
cess of  the  amount  paid  over  what  would 
have  been  the  tax,  had  It  been  regularly  as- 
sessed. 

There  la  no  error.    The  other  Judges  con- 
curred. 


(SS  Conn.  298) 

BOOTH  T.  VON  BEREN  et  at 

(Supreme  Court  of  Errors  of  Connecticut.    July 
20,  1909.) 

1.  Mechanics'  IjIbns  ({j|  121,  132*)— Matebi- 
AUtAN — Liens— Rx<)ui8iTB8. 

A  materialman,  furnishing  material  to  a 
balldinK  contractor  not  under  •  written  con- 
tract assented  to  by  the  owner,  in  order  to  ac- 
quire a  valid  lien,  must  lodge  with  the  town 
clerk  bis  verified,  written  certificate  describing 
the  premises,  stating  the  amount  of  the  lien 
claimed,  the  date  be  began  to  furnish  materials, 
the  amount  claimed  to  be  Justlv  due,  within  60 
days  after  he  ceased  to  funiish  such  material, 
and  give  noticp  to  the  owner  of  his  intention  to 
claim  a  lien  within  the  game  period,  as  required 
by  Gen.  St.  1902,  SS  4136,  4137. 

[Ed.  Note.— For  other  caws,  see  Mechanics* 
Uens.  Dec.  Dig.  H  121,  132.*] 

2.  Meohanics'  Ivtens  (|  172*)— Matebiaucait 

— MaTEBIALS  SUBSEQUENIXT   PUBNISHBD. 

Under  Gen.  St.  1902,  {  4136,  requiring  • 
materialman,  in  order  to  obtain  a  lien,  to  file 
a  certificate  with  the  town  clerk  within  60  days 
for  materials  furnished,  etc,  a  materialman  can- 
not acquire  a  lien  for  materials  furnished  after 
lodging  the  certificate,  though  be  may  give  no- 
tice that  he  intends  to  claim  a  lien  for  ma- 
terials to  be  thereafter  supplied. 

[Ed.  Note.— For  ether  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  |  303;   Dec.  Dig.  {  172.*] 

:t.  Mechanics'  Liens  (|  132*)— Matkbiaucar 
—Cebtificates— Filing — Time. 

Under  Gen.  St.  1902,  S  4136,  requiring  a 
'oaterialman,  in  order  to  obtain  a  lien,  to  file 
:i  certificate  with  the  town  clerk  within  60  days 
ifter  ceasing  to  fnmish  materials,  a  material- 
:naD  having  no  contract  with  the  contractor, 
tvbo  furnished  no  material  to  him  for  a  house 


after  December  27,  1007,  and  did  not  file  hiv 
certificate  of  lien  until  March  26,  1908,  was  not 
entitled  to  a  lien  under  such  certificate,  thongb 
he  subsequently  furnished  materials  to.complets 
the  bouse  to  another  contractor,  for  which  ha 
was  paid. 

[Ed.  Note.— For  other  cases,  see  Mechanlci^ 
Liens,  Dec.  Dig.  f  132.*] 

4.  Mechanics'  Liens  (|  129*)— Matkbiauiait 

—Right  to  Lien. 

A  materialman,  not  having  filed  a  certifi- 
cate for  a  lien  in  time  to  perfect  a  lien  for  ma- 
terials furnished  the  original  contractor,  subse- 
quently furnished  more  material  to  the  contract- 
or's successor,  who  completed  the  building. 
Held  that,  having  lost  his  right  to  a  lien  for 
the  materials  first  furnished,  such  right  could 
not  be  revived  by  the  filing  of  a  new  certificate 
covering  material  fumislMa  to  both' contractors ; 
the  materials  purchased  the  second  contractor 
having  been  paid  for  prior  to  the  verification  of 
such  second  certificate. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  f  203;   Dec.  Dig.  f  129.*1 

Appeal  from  Superior  Court,  New  Haven 
County;     Joel  H.  Reed,  Judge. 

Action  by  John  R.  Booth,  as  trustee  In 
bankruptcy  of  one  Humphrey,  to  determine 
the  validity  of  certain  mechanics*  liens  on  the 
property  of  Ferdinand  Von  Beren  and  oth- 
ers, the  bankrupt's  debtor,  and  for  a  Judg- 
ment requiring  the  latter  to  pay  plaintiff 
the  sum  due  the  bankrupt  less  the  amount 
of  the  Hens  found  to  be  valid.  From  a  Judg- 
ment sustaining  the  Hen  of  defendant  Mans- 
field, plaintiff  appedls.    Reversed. 

The  court  found  these  facts: 

On  October  1, 1907,  one  Humphrey,  a  build- 
er, entered  into  a  written  agreement  with 
the  defendant  Von  Beren  to  build  a  house 
for  the  latter  for  the  sum  of  |5,475,  and 
for  which  there  is  now  due  Humphrey  un- 
der the  contract  the  sum  of  $1,275.  Hum-' 
phrey  carried  on  the  work  by  himself  and 
subcontractors  until  about  the  middle  of  Feb- 
ruary, 1908,  at  whlcb  time  the  house  had 
been  plastered  and  the  exterior  work  nearly 
completed.  On  March  6,  1908,  Von  Beren, 
because  of  Humphrey's  failure  to  satisfac- 
torily advance  the  work,  terminated  Hum- 
phrey's employment,  and  neither  Humphrey, 
nor  any  of  the  subcontractors  under  him, 
have  since  by  order  of  Humphrey  rendered 
•ny  services  or  furnished  any  materials  in 
the  construction  of  said  house.  On  March 
24,  1908,  Humphrey,  on  his  own  petition, 
was  adjudicated  a  bankrupt,  and  the  plain- 
tiff was  duly  appointed  and  qualified  as  trus- 
tee on  bis  estate.  At  that  time,  and  for  six 
months  prior  thereto,  Humphrey  was  Indebt- 
ed to  Mansfield  in  about  $7,000  for  lumber 
supplied  for  use  In  various  houses  which 
Humphrey  had  built  On  March  17,  1908, 
Von  Beren  entered  Into  a  written  agreement 
with  one  Murdqck  to  complete  said  house 
for  the  sum  of  $2,300,  and  Murdock  there- 
upon finished  the  house  in  accordance  with 
bis  said  agreement.  The  defendant  Mansfield 
has  for  many  years  been  engaged  In  the  busi- 
ness of  selling  lumber  of  all  kinds,  and  Hum- 
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iphrey  had  for  a  long  time  been  one  of  bisi 
iregular  customers,  an4.for  about  a  year  prior 
*»  October  1,  1007,  Mansfield  bad  furalsbed 
Urn  all  tbe  lumber  be  required  In  bis  work 
as  building  contractor.  Mansfield  commenced 
to  deliver  material  upon  tbe  order  of  Hum- 
phrey at  the  Von  Beren  house  October  21, 
1907,  and  ceased  to  deliver  material  to,  or 
render  any  services  In,  tbe  construction  of 
said  house  upon  the  order  of  Humphrey  De- 
cember 27,  1907.  The  value  of  the  materials 
80  furnished  by  Mansfield  was  $827.77.  The 
material  so  furnished  was  charged  to  Hum- 
phrey upon  the  books  of  Mansfield.  The 
record  of  sale  and  deliveries  of  materials 
was  by  Mahsfleld  kept  separate  from  the 
record  of  materials  furnished  upon  order  of 
Humphrey  for  the  construction  of  other  hous- 
es, and  tbe  account  against  Humphrey  for 
materials  so  furnished  for  the  Von  Beren 
house  was  kept  separate  from  the  accounts 
against  Humphrey  for  materials  furnished 
In  tbe  construction  of  other  houses.  None 
of  this  material  was  ever  ordered  by  or  charg- 
ed to  Von  Beren. 

On  or  about  December  27,  1007,  Mansfield 
became  Informed,  both  by  the  statements  of 
Humphrey  and  by  personal  observation,  that 
tbe  house  was  ready  for  plastering,  and  that 
the  material  which  be  had  furnished  to  that 
date  was  substantially  all  that  was  neces- 
sary to  complete  the  exterior  work  on  the 
house.  From  his  knowledge  and  experience 
of  building  he  knew  that  in  the  usual  course 
no  further  orders  for  the  lumber  required  for 
the  completion  of  the  interior  would  be  giv- 
en for  several  weeks.  On  February  8,  1908, 
and  again  on  or  about  February  17th,  Mans- 
field was  Informed  by  Humphrey  that  the 
plaster  was  nearly  dry,  and  that  he  would 
order  the  lumber  for  tbe  completion  soon. 
On  March  let  Mansfield  was  again  Informed 
by  Humphrey  that  he  expected  to  get  into 
the  bouse  in  a  few  days,  and  would  send 
him  a  list  of  the  lumber  needed  for  interior- 
completion.  At  this  time  Mansfield  did  not 
know  that  Humphrey  was  in  falling  circum- 
stances, but  be  did  know  It  some  time  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
and  knew  that  Humphrey  had  stopped  work 
on  the  Von  Beren  house  early  In  February. 

On  March  25,  lOOS,  Mansfield  gave  notice 
to  Von  Beren  that  he  had  commenced  to  fur- 
nish materials,  and  of  his  intention  to  claim 
a  lien  therefor,  and  on  March  26,  1008,  lodg- 
ed a  certificate  of  a  mechanic's  lien  on  the 
premises  of  Von  Beren  in  the  town  clerk's 
office  of  New  Haven.  In  said  certificate 
Mansfield  stated  under  oath  that,  In  ac- 
cordance with  a  certain  contract  between 
himself  and  said  Humphrey,  as  the  con- 
tractor and  agent  for  said  Von  Beren,  he 
commenced  to  furnish  materials  and  render 
services  in  the  construction  of  a  building  of 
said  Von  Beren  on  the  21st  of  October,  1907, 
and  ceased  furnishing  such  materials  and 
rendering  such  services  on  the  27tb  of  De- 
cember, 1007,  and  that  the  value  of  such 


materials  and  services  was  $827.77,  and  that 
that  sum  with  interest  from  said  27th  of 
December  was  tbe  amount  due  him,  and 
for  which  he  claimed  a  Hen. 

Mansfield  was  informed  about  March  10th 
that  the  contract  for  the  completion  of  the 
Von  Beren  house  was  to  be  taken  by  said 
Murdock,  who  was  a  regular  customer  of 
Mansfield,  and  a  man  of  responsibility  and 
credit ;  and,  on  March  18, 1908,  Mansfield  be- 
gan to  furnish  materials  upon  the  order  of 
Murdock  for  the  completion  of  the  Von  Bet^ 
en  bouse,  and  thereafter  continued  so  to  do, 
ceasing  to  furnish  such  materials  on  May 
1,  1908.  The  materials  so  furnished  were 
of  the  value  of  $247.94.  They  were  ordered 
by  Murdock  to  be  for  use  In  the  comple- 
tion of  the  Von  Beren  house,  and  were  used 
therein.  Some  were  delivered  on  the  Von 
Beren  premises,  but  the  larger  part  to  Mur- 
dock, who  took  them  to  his  own  shop,  and 
worked  them  before  using  them.  The  rec- 
ords of  the  orders  and  deliveries  and  the 
accounts  for  the  materials  so  furnished  for 
tbe  Von  Beren  house  were  kept  by  Mansfield 
separate  from  other  records  and  accounts 
against  Murdock.  These  materials  were  fur- 
nished in  the  regular  course  of  business,  in 
good  faith,  and  not  for  the  purpose  of  there- 
by extending  the  time  for  filing  his  certificate 
of  Hen  for  the  materials  furnished  upon  tbe 
order  of  Humphrey. 

On  June  29,  1908,  Mansfield  filed  for  record 
In  the  town  clerk's  office  In  New  Haven  a 
certificate  of  lien,  in  which  he  statied  under 
oath  that,  in  accordance  with  a  contract  be- 
tween himself  and  Humphrey,  and  also  a 
contract  between  himself  and  said  Murdock, 
each  of  them  contractors  and  agents  of  Von 
Beren,  he  had  furnished  materials  and  ren- 
dered services  in  the  construction  of  a  build- 
ing of  said  Von  Beren ;  that  be  commeDced 
to  furnish  materials  and  render  services  on 
his  contract  with  Humphrey  on  the  2l8t  of 
October,  1007,  and  ceased  on  tbe  27th  of 
December,  1907,  and  commenced  to  furnish 
materials  and  render  services  on  the  con- 
tract with  Murdock  on  the  18th  of  March, 
1908,  and  ceased  on  the  Ist  day  of  May, 
1908;  that  there  was  then  due  him  under 
the  contract  with  Humphrey  $827.77,  and 
under  the  contract  with  Murdock  $247.94; 
and  that  he  claimed  a  lien  for  said  sums 
with  interest.  Mansfield  in  fact  ceased  to 
furnish  materials  and  render  services  upon 
the  order  of  Murdock,  which  were  used  in 
the  construction  of  the  Von  Beren  building, 
on  the  24th  of  April,  1008,  unless  four  clothes 
posts  delivered  by  Mansfield  to  Murdock  In 
good  faith  on  May  1,  1908,  and  stated  to  be 
for  the  Von  Beren  bouse,  and  which  were 
included  both  in  Von  Beren's  contracts  with 
Humphrey  and  that  with  Murdock,  are  to 
be  deemed  material.^  used  in  the  construction 
of  the  Von  Beren  bouse  or  its  appurtenances. 

At  the  time  defendant  Mansfield  subscribed 
and  swore  to  the  certificate  of  lien  of  June 
29.  1908,  there  was  nothing  due  to  him  from 


Digitized  by 


Google 


Oonn.) 


BOOTH  T.  VON  BERBN. 


777 


Mnrdock  for  any  materials  furnished  or  serv- 
ices rendered  in  the  construction  of  said 
house,  because  said  Murdock  had  prior  to 
said  time  paid  defendant  in  full  for  all  such 
materials  and  services.  Mansfield  has  fur- 
nished no  material,  and  rendered  no  services, 
In  the  construction  of  the  Von  Beren  house 
after  DGceml)er  27,  1907,  for  which  he  was 
not  paid,  but  Mansfield  signed  and  swore  to 
said  certificate  in  good  faith,  believing  that 
said  Murdock  account  had  not  t>een  paid. 

Upon  these  facts  the  court  held,  among 
other  things,  that  the  Mansfield  Hen  was 
valid,  and  that  the  amount  of  It,  $869.15, 
should,  with  other  sustained  liens  and  claims, 
be  deducted  from  the  indebtedness  of  Von 
Beren  to  Humphrey,  and  the  balance  of  |30.- 
12  paid  to  the  plaintiff. 

X  Birney  Tuttle,  (or  apiwllant.  Leonard 
M.  Daggett  and  James  K.  Blake,  for  appellee. 

HALL,  J.  (after  stating  the  facts  as  above). 
All  the  facts  having  been  found  under  the 
issues  raised  by  the  plaintiff's  reply  to  the 
defendant  Mansfield's  answer,  It  Is  unneces- 
sary to  consider  the  ruling  of  the  trial  court 
upon  the  plaintiff's  demurrer  to  that  an- 
swer. The  only  question  presented  by  this 
appeal  Is  whether  upon  the  facts  found, 
Mansfield  has,  under  our  statutes,  a  valid 
mechanic's  lien  upon  Von  Beren's  land  and 
building. 

Mansfield  was  not  an  original  contractor 
for  the  construction  of  the  house  in  question, 
nor  did  he  have  a  written  contract  with  the 
original  contractor  assented  to  by  the  own- 
er. To  acquire  a  valid  lien  for  the  materials 
which  he  furnished  It  was  therefore  neces- 
sary for  him  to  comply  with  the  provisions 
of  sections  4136  and  4137  of  the  General 
Statutes  of  1902.  The  former  required  him, 
within  60  days  after  he  had  ceased  to  fur- 
nish such  materials,  to  lodge  with  the  town 
clerk  of  New  Haven  his  certificate  in  writ- 
ing, describing  the  premises,  the  amount  of 
the  claimed  lien,  the  date  of  the  commence- 
ment of  the  furnishing  of  materials,  stating 
that  the  amount  claimed  was  Justly  due,  as 
nearly  as  the  same  could  be  ascertained,  and 
subscribed  and  sworn  to  by  him.  The  latter 
required  him,  after  commencing,  and  not 
later  than  60  days  after  ceasing  to  furnish 
the  materials,  to  give  written  notice  to  the 
owner  of  his  intention  to  claim  a  lien  there- 
for on  said  building.  Mansfield  gave  one  no- 
tice, and  lodged  two  certificates.  He  gave 
the  notice  March  25,  1908,  and  lodged  the 
first  certificate  the  following  day,  and  lodg- 
ed the  second  certificate  three  months  later, 
June  29,  1906,  without  further  notice.  The 
decisive  question  is,  Did  he  acquire  a  lien 
under  either  or  both  of  these  certificates? 

Although  one  may  properly  give  notice 
under  the  statute  of  his  intention  to  claim  a 
Hen  for  services  or  materials  which  he  has 
commenced,  but  has  not  yet  ceased  to  ren- 
der or  furnish,  he  cannot  by  lodging  a  c«- 
tiflcate  acquire  a  Hen  for  services  or  ma- 


terials thereafter  rendered  or  furnished. 
The  materials  or  services  for  the  furnishing 
or  rendering  of  which  a  lien  is  sought  to  be- 
acquired  by  the  lodging  of  a  certificate  must 
have  l>een  furnished  o^  rendered  before  the' 
certificate  Is  lodged  with  the  town  cierlt. 
Section  4136  requires  the  certificate  to  b» 
lodged  within  60  days  after  the  materials 
or  services  have  been  furnished  or  rendered, 
and  requires  It  to  state  the  amount  of  the 
claimed  lien,  and  that  that  amount  Is  Justly 
due.  Under  bis  first  certificate,  therefore, 
Mansfield  could  only  acquire  a  Hen  for  mate- 
rials furnished  prior  to  March  26,  1908.  But 
he  actually  furnished  no  materials  to  Hum- 
phrey after  December  27, 1907.  and  furnished 
no  materials  to  any  person  for  this  building 
between  that  date  and  March  18,  1908,  when 
he  began  furnishing  materials  to  Murdock, 
which  are  clearly  not  embraced  in  the  first 
certificate.  He,  therefore,  neither  gave  his 
notice,  nor  filed  his  first  certificate,  within  60 
days  after  he  ceased  furnishing  the  materi- 
als descrlt>ed  embraced  in  that  certificate^ 
unless  he  can  properly  be  regarded  as  not 
having  ceased  to  furnish  materials  on  tb* 
27th  of  December,  1907,  but  as  having  con- 
tinued to  furnish  materials  after  December 
ZT,  1907,  and  until  a  date  within  60  days 
prior  to  March  26,  1908,  or  can  be  excused 
for  having  failed  to  file  his  certificate  of  Hen 
for  the  materials  described  in  bis  certificate 
within  60  days  from  the  time  he  ceased  to 
furnish  them. 

It  does  not  appear  that  Mansfield  was 
under  any  express  contract  with  Humphrey 
to  furnish  to  him  even  the  materials  furnish- 
ed prior  to  December  27,  1907.  Much  less 
does  it  appear  that  he  ever  contracted  wltb 
Humphrey  to  furnish  to  him,  or  to  any  on» 
else,  any  other  materials  for  the  Von  Beren 
house  than  those  furnished  on  and  prior  to 
December  27,  1907,  or  that  he  was  under  any 
obligation  to  do  so,  or  that  Humphrey,  or 
any  other  person,  was  under  any  obligation 
to  purchase  other  materials  of  him  for  that 
purpose.  Humphrey  was  merely  a  customer 
of  Mansfield.  While  Mansfield  may.  In  Oc- 
tober, 1907,  when  he  commenced  to  furnish 
materials  to  him  for  the  Von  Beren  house; 
have  intended  to  supply  Humphrey  with  all 
the  materials  he  might  require  for  that  pur- 
pose, and  while  the  furnishing  of  materials 
from  October  21,  to  December  27,  1907,  may 
properly  be  regarded  as  a  continuous  transac- 
tion. It  Is  not  found,  nor  does  it  appear,  that 
at  any  time  after  December  27,  1907,  and 
within  60  days  prior  to  March  26,  1908,  h» 
even  intended  to  furnish  Humphrey  any  fur- 
ther materials  for  the  Von  Beren  house  tttan 
those  already  furnished,  nor  that  prior  to 
March  18,  1908,  or  at  the  earliest  prior  to  ths 
10th  of  March,  when  he  learned  that  Mur- 
dock bad  been  given  the  contract  of  complet- 
ing the  work,  he  intended  to  furnish  fur- 
ther materials  to  any  one  for  the  Von  Bcraa 
house.  Mansfield  learned  early  in  February. 
1908,  that  Humphrey  had  stopped  work  vm 
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the  Yon  Bereu  house,  and  knew  aome  time 
before  filing  the  first  certificate  that  Hum- 
phrey was  In  falling  circumstances.  We 
have  the  evidence  of  Mansfield's  own  state- 
ments that  he  should  not  be  regarded,  and 
has  not  regarded  himself,  as  having  contin- 
ued to  furnish  materials  during  the  period  of 
more  than  dO  days,  between  December  26, 
1907,  and  March  18,  1908,  when  he  commenc- 
ed to  furnish  Murdock,  and  during  which 
period  be  actually  furnished  no  materials 
for  this  house  to  any  person.  Be  expressly 
states  in  his  certificate  of  March  2Gth  that 
he  ceased  to  furnish  materials  on  the  27th 
of  December,  1907,  and  again  in  his  second 
certificate  of  June  29,  19U8,  he  repeats  the 
statement  that  on  the  contract  with  Hum- 
phrey he  ceased  to  furnish  materials  on  the 
27th  of  December,  1908,  and  again  com- 
menced with  Murdock  on  the  18th  of  March, 
thus  clearly  leaving  the  iuterTal  between 
December  27th  and  March  18th  when  be  did 
not  consider  that  he  was  furnishing  materials 
for  this  house,  and  he  does  not  claim  that  he 
made  these  statements  under  any  mistake. 
It  Is  the  policy  of  our  law  that  Incumbrances 
upon  real  estate  shall  appear  of  record.  "The 
statute  allows  mechanics  and  materialmen 
60  days  in  which  to  file  their  liens  after  their 
work  Is  performed  or  materials  furnished, 
and  for  obvious  reasons  it  does  not  mean  to 
allow  a  longer  period."  Flint  v.  Raymond, 
41  Conn.  510,  514.  Upon  the  facts  before 
UB  Mansfield  cannot  be  regarded  as  having 
furnished  materials  between  December  27, 
1907,  and  March  18,  1908.  His  first  certifi- 
cate was  therefore  filed  too  late  to  enable 
him  to  acquire  the  lien  claimed  therein. 

When  Mansfield  filed  his  second  certificate 
June  29,  1908,  claiming  a  lien  for  both  the 
$827.77  for  materials  furnished  Humphrey 
and  the  1247.94  for  materials  furnished  Mur- 
dock, he  had  already  been  paid  the  latter 
sum,  and  for  all  materials  he  had  furnished 
to  any  person  for  the  Von  Beren  house  since 
December  27,  1907.  He,  therefore,  acquired 
no  lien  under  his  second  certificate,  unless 
the  furnishing  of  materials  to  Murdock  aft- 
er March  18,  1906,  gave  him  a  lien  for  those 
furnished  Humphrey  prior  to  December  27, 
1907.  Waiving  the  question  of  whether  this 
second  certificate  is  rendered  invalid  by  the 
misstatement  In  it  that  there  was  due  Mans- 
field $^47.94  for  materials  furnished  Mur- 
dock between  March  18,  and  May  1,  1908, 
when  In  fact  Mansfield  had  been  fully  paid 
for  all  the  materials  he  had  furnished  for 
the  Von  Beren  house  since  December  -  27, 
1907,  and  waiving  also  the  further  question 
of  whether  this  certificate  was  filed  within 
the  statutory  period  of  60  days,  since  it  ap- 
pears that  Mansfield  ceased  to  furnish  ma- 
terials to  Murdock  on  the  24th  of  April,  un- 
less May  Ist  should  be  regarded  as  the  day 
when  he  ceased  to  furnish  such  materials, 
because   ou   that  day    Mansfield   furnlsned 


Murdock  four  clothes  posts  for  the  Von 
Bereu  premises,  Mansfield  still  acquired,  un- 
der this  second  certificate,  no  lien  for  the  ma- 
terials furnished  prior  to  December  27,  1008. 
The  materials  furnished  to  Humphrey  and 
those  furuished  to  Murdock  for  the  Von 
Beren  building,  in  so  far  as  they  were  fur- 
nished under  contracts,  were  furuished  by 
Mansfield  under  entirely  separate  and  Inde- 
pendent agreements  with  each  of  these  two 
persons.  Having,  by  delaying  to  file  his 
certificate  within  60  days  from  the  time  he 
ceased  to  furnish  materials  to  Humphrey, 
lost  his  right  to  Hen  for  such  materials,  the 
two  separate  transactions  of  furnishing  to 
Humphrey  and  to  Murdock  cannot  be  tacked 
together  so  as  to  revive  that  lost  right,  or  to 
extend  the  time  for  fillug  a  certificate  for 
the  materials  furnished  Humphrey.  Farn- 
ham  T.  Davis,  79  Me.  282,  9  Atl.  725;  Noye 
Mfg.  Co.  V.  Thread  Flouring  Mills  Co..  110 
Mich.  161,  67  N.  W.  1108;  Maryland  Brick 
Co.  v.  Dunkerley,  85  Md.  199,  36  Atl.  761; 
Nye  Co.  V.  Berger,  52  Neb.  758,  73  N.  W.  274; 
Brown  t.  Allis,  98  Wis.  120,  78  N.  W.  656; 
King  V.  Cleveland  Ship  Co.,  50  Ohio  St 
320,  34  N.  E.  436;  Phillips  on  Mechanics' 
Liens,  S  324. 

The  defendant  Mansfield  has  no  lien  upon 
the  Von  Beren  building, '  and  no  part  of  his 
claim  of  $869.15  should  have  been  deducted 
from  the  sum  due  Humphrey  from  Von 
Beren. 

There  is  error,  and  the  case  is  remanded 
for  the  entry  of  Judgment  in  accordance  with 
the  views  above  expressed. 

The  other  Judges  concurred. 


(82  Oonn.  26S) 

McCarthy  v.  hugo.  Sheriff. 

(Supreme  Court  of  Errors  of  Conuecticot.    July 
20,  1U09.) 

1.  Contempt  (§  2*)— Definition. 

It  is  a  "contempt"  opeuly  to  insult  or  re- 
sist the  powers  of  the  court  or  persons  of  the 
judges,  or  to  do  acts  which  may  lead  to  the  dis- 
regard of  their  authority,  and  from  their  nature 
to  require  a  summary  interpositon  to  preserve 
order  in  the  court  and  to  maintain  dignity  of 
the  judges. 

(Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §!  1-6;    Dec.  Dig.  f  2.*      ' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492;    vol.  8,  p.  7614.] 

2.  Contempt  (§  3*)— "Cbiminal  Contkmpt." 

A  "criminal  contempt"  is  conduct  that  ia 
directed  against  the  dignity  and  authority  of 
the  court 

[Ei.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §  4 ;    Dec.  Dig.  §  a* 

For  other  definitions,  see  Words  and  Phraaes. 
vol.  2,  pp.  1747,  1748.] 

3.  C30NTEMPT  (i  3»)— Pobloininq  Bvidkncs. 

Where  defendant  in  a  criminal  prosecution, 
after  court  had  been  opened  and  during  a  re- 
cess, while  the  judge  was  present  in  his  re- 
tiring room,  purloined  from  the  prosecutini; 
officer  a  material  instrument  of  evidence  and 
substituted  for  it  a  false  one,  in  order  to  impose 
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upon  the  court,  he  was  guilty  of  criminal  con- 
tempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  i  4;  Dec.  Dig.  |  3.*] 

4.  Contempt  (J  6*)  —  Pbesbncb  of  Judok  — 
"Pbesent  in  Ooubt."   . 

The  judge  presiding  at  a  criminal  trial  was 
"present  in  court"  when  an  act  constituting  con- 
tempt was  committed,  though  he  was  in  his 
retiring  room  during  a  short  recess  while  wait- 
ing for  the  arrival  of  an  interpreter  for  a  wit- 
ness who  had  already  been  called  to  the  stand. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  {§  6-13;    Dec.  Dig.  §  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6.  p.  5529.] 

5.  CONTKMPT  a  36*)— PUHISHMKNT— JUBISDIO- 
TION. 

Under  Gen.  St.  1902,  g  506,  providing  that 
any  court  may  punish,  by  fine  and  imprison- 
ment, any  person  who  shall  in  its  presence  be- 
have contemptuously,  and  that  no  justice  of 
the  peace  shall  inflict  a  greater  fine  than  S7 
nor  a  longer  imprisonment  than  30  days,  the 
town  court  of  Branford  had  jurisdiction  to 
punish  a  contempt  by  fine  and  imprisonment. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  8S  105,  106;   Dec.  Dig.  8  35.*] 

6.  Contempt  (§  54*)  —  Fbocbditbe  —  Informa- 
tion AND  WABRANT. 

Though    contempt   was   committed    in    the 

Eresence  of  the  court,  it  was  proper  to  proceed 
y  information  and   warrant. 
[Eld.   Note. — For  other   cases,   see   Contempt, 
Cent.  Dig.  U  143-149;   Dec.  Dig.  S  54.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Earnest  0.  Simpson,  Judge. 

Habeas  corpus  by  Timothy  J.  McCarthy 
against  Philip  Hugo,  SberlS.  From  a  judg- 
ment dismissing  the  writ,  petitioner  appeals. 
No  error. 

James  D.  Hart,  for  aK>eIIant  Robert  C. 
Stoddard,  for  appellee. 

HALL,  J.  Upon  the  Issues  raised  by  the 
defendant's  return  to  the  writ  of  habeas 
corpus  and  the  subsequent  pleadings,  the  fol- 
lowing facts  were  found  by  agreement  In  the 
trial  court: 

On  January  11,  1909,  the  case  of  State  v. 
Timothy  J.  McCarthy,  charged  with  viola- 
tion of  the  liquor  law,  was  on  trial  before 
the  town  court  of  Branford,  in  the  town 
courtroom  In  said  town.  The  Judge  of  said 
conrt  was  on  the  bench  holding  said  court. 
Besides,  inside  the  rail  of  said  courtroom 
proper  there  were  present  the.  deputy  judge 
and  clerk  of  said  court,  the  prosecuting  at- 
torney, a  constable,  acting  as  officer  of  said 
conrt,  the  court  stenographer,  the  counsel 
for  said  McCarthy,  and  the  defendant,  Mc- 
Carthy. The  court  was  formally  opened. 
Mr.  McCarthy  was  put  to  plea,  and  pleaded 
not  gnilty.  All  of  these  aforesaid  persons 
were  seated  about  the  lawyers'  table,  which 
table  was  placed  directly  In  front '  of  the 
bench  of  the  court,  with  the  exception  of 
Officer  Bradley,  who  occupied  the  officer's 
chair,  and  the  judge,  who  was  on  the  bench. 
The  prosecuting  attorney  was  seated  at  the 
end  of  the  table,  .and,  after  court  had  open- 


ed, he  took  from  his  pocket  a  bottle  of 
whisky,  which,  it  appeared  in  evidence,  had 
been  delivered  to  him  as  prosecuting  attor- 
ney, and  placed  It  on  the  table  directly  in 
front  of  him,  which  bottle  was  to  be  used  In 
the  trial  of  the  case  as  an  exhibit;  the  state 
claiming  that  this  bottle  contained  the  whis- 
ky that  was  Illegally  sold  by  said  McCarthy. 
The  trial  of  the  case  proceeded;  one  wit- 
ness being  called,  his  testimony  taken,  and 
dismissed.  Another  witness  was  then  call- 
ed. As  he  was  a  foreigner,  and  could  not 
speak  the  English  language  intelligently,  an 
Interpreter  was  sent  for.  When  the  inter- 
preter was  sent  for,  the  court  ordered  a 
short  recess,  and  left  the  bench,  and  stepped 
Into  the  Judge's  retiring  room,  which  opens 
directly  from  the  bench  and  from  the  court- 
room. When  the  prosecuting  attorney  was 
not  looking,  McCarthy  took  said  bottle  of 
whisky  and  placed  a  similar  bottle  contain- 
ing ginger  ale  upon  the  table  at  the  place 
where  the  bottle  of  whlsliy  had  been.  Mc- 
Carthy then  left  the  courtroom,  and  did  not 
return  the  bottle  of  whisky. 

Upon  the  15th  of  January,  1900,  the  petl- . 
tloner,  McCarthy,  was  arrested  upon  a  war- 
rant Issued  upon  the  information  of  the 
prosecuting  attorney,  charging  him  with  hav- 
ing, during  the  progress  of  a  certain  crim- 
inal cause,  then  and  there  on  trial  before 
said  town  court,  willfully,  contemptuously, 
and  with  intent  to  deceive,  Insult,  and  Im- 
pose upon  the  court,  and  obstruct  and  pre- 
vent the  due  administration  of  Justice,  tak- 
en said  bottle  of  whisky  in  the  manner 
above  stated.  It  appeared  by  the  mittimus, 
signed  by  said  Judge  of  the  town  court  and 
made  a  part  of  the  defendant  sheriff's  re- 
turn to  the  writ  of  habeas  corpus,  that  Mc- 
Carthy was  found  guilty  of  said  acts  of 
contempt,  and  was  ordered  to  pay  a  fine  of 
$7  and  the  costs,  taxed  at  $29.71,  and  be 
Imprisoned  in  the  New  Haven  Jail  for'  the 
period  of  30  days.  Upon  these  facts  the 
court  of  common  pleas  dismissed  the  writ 
of  habeas  corpus. 

"Contempts  are  openly  to  insult  or  resist 
the  powers  of  the  court  or  the  persons  of  . 
the  Judges,  or  to  do  acts  which  may  lead 
to  a  general  disregard  of  their  authority, 
and  from  their  nature  require  a  summary 
interposition  to  preserve  order  in  the  conrt 
and  maintain  the  dignity  of  the  Judges.'* 
2  Swift's  Dig.  380.  A  criminal  contempt  is 
conduct  that  Is  directed  against  the  dignity 
and  authority  of  the  court  Church  t. 
Pearne,  75  Conn.  350,  353,  63  Atl.  955,  057. 

Upon  the  facts  recited  McCarthy  was 
clearly  guilty  of  a  criminal  contempt.  He 
purloined  from  the  prosecuting  officer  a  ma- 
terial instrument  of  evidence,  and  substitut- 
ed for  it  a  false  one.  In  order  to  impose  np- 
ou  the  court  and  defeat  the  prosecution  of  a 
criminal  case.  His  corrupt  act  was  com- 
mitted in  the  courtroom  and  while  the  court 
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was  In  session.  The  court  had  been  opened 
and  had  not  been  adjourned.  The  recess 
was  a  mere  suspension  of  the  proceedings 
of  the  trial,  which  It  was  known  might  be 
resumed  at  any  moment.  The  court  officers 
had  not  been  excused,  but  remained  In  at- 
tendance In  the  performance  of  their  duties. 
The  judge^  though  not  on  the  bench,  was 
present  In  his  retiring  room,  ready  to  pro- 
ceed with  the  trial  upon  the  arrival  of  an 
interpreter  for  a  witness  who  had  already 
been  called  to  the  stand. 

The  act  was  committed  in  the  presence 
of  the  Judge.  In  State  t.  Smith,  49  Conn. 
376-383,  we  held  that  the  presiding  Judge 
at  a  criminal  trial  was  present  in  court 
when  he  had  withdrawn  for  a  few  moments 
to  an  anteroom  directly  back  of  the  bench, 
but  was  within  hearing  of  the  proceedings 
In  court.  In  Savin's  Petition,  131  TJ.  S.  267, 
0  Sup.  Ct  699,  33  L.  Ed.  150,  the  alleged 
contempt  consisted  of  an  endeavor  In  the 
Jury  room,  used  as  a  witness  room,  and  In 
the  hallway  of  the  courthouse,  to  bribe  and 
prevent  from  testifying  a  person  who  was 
In  attendance  at  conrt  as  a  witness  In  be- 
half of  one  of  the  parties  to  a  suit  then  be- 
ing tried.  It  was  held  that  the  misbehavior 
was  in  the  presence  of  the  court,  and  that 
the  court,  when  in  session,  was  present  in 
every  part  of  the  place  set  apart  for  Its  own 
use  and  the  use  of  its  officers,  Jurors,  and 
witnesses. 

The  town  court  of  Branford  had  jurisdic- 
tion to  punish  the  contempt  by  the  sentence 
of  fine  and  Imprisonment  Imposed.  Section 
506  of  the  General  Statutes  of  1902  provides 
that  "any  court  may  punish  by  fine  and  Im- 
prisonment any  person  who  shall  in  Its  pres- 
ence behave  contemptuously  or  In  a  disor- 
derly manner,  but  no  Justice  of  the  peace 
shall  inflict  a  greater  fine  than  seven  dol- 
lars, nor  a  longer  imprisonment  than  thirty 
days;  and  no  other  court  shall  Inflict  a 
greater  fine  than  one  hundred  dollars,  nor  a 
longer  term  of  imprisonment  than  six 
months."  This  statute  limits  the  penalty 
for  contempts  in  the  presence  of  the  court. 
Welch  V.  Barber,  52  Conn.  147-156,  52  Am. 
Rep.  567.  As  McCarthy's  misconduct  was 
in  the  presence  of  the  court,  it  is  applicable 
to  this  case. 

The  manner  of  procedure  by  Information 
and  warrant  does  not  aftect  the  question  of 
whether  the  act  of  misbehavior  was  In  the 
presence  of  the  court  Savin,  Petitioner,  131 
U.  S.  277,  9  Sup.  Ct  699,  33  L.  Ed.  150. 
Proceedings  for  the  punishment  of  con- 
tempts should  generally  conform  as  nearly 
as  possible  to  proceedings  In  criminal  cases, 
and  when  witnesses  are  required  to  prove 
the  act  of  contempt  it  is  proper  for  an  in- 
fordilng  officer  to  bring  the  offense  to  the 
attention  of  the  court  Church  v.  Peame, 
75  Conn.  353,  53  Atl.  956.  It  appears  suffi- 
ciently  clearly   from   the  'information   filed 


that  the  contempt  charged  was  comnritted 
in  the  presence  of  the  court 

There  is  no  error.  The  other  Judges  con- 
curred. 

(82  Conn.  S21) 

STATE  V.  CARROLIo 

(Supreme  Court  of  Errors  of  Gonneeticnt. 
July  ao,  1909.) 

1.  iNDicruEirr  and  Infobmation  (i  110*)  — 

SUFFICIENCT— DlSTDRBANCE   OF   PUBUC   AS- 
SEMBLAGE—LaNGUAOK  of  Statute. 

An  InformBtion  for  disturbing  a  meeting 
of  a  board  of  aldermen,  following  the  language 
of  the  Btatnte,  but  not  Btatin^  the  act  or  means 
whereby  accused  disturbed  the  meeting,  is  in- 
sufGcient ;  for,  while  it  is  generally  sufficient  to 
charge  a  misdemeanor  in  the  language  of  the 
statute  creating  it,  it  is  not  so  where  the  lan- 
guage includes  cases  not  witliin  the  intent  of 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  S  110.*] 

2.  Cbihinal  LiAW  {§  970*)— Monoic  ih  Ab- 
BBST— Gbounds. 

The  objection  that  the  information  does  not 
describe  in  any  ,way  the  offense  for  which  ac- 
cused is  ijrosecuted  can  be  raised  by  motion  in 
arrest  of  judgment,  as  well  as  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  244&-2402;  Dec.  Dig.  { 
970.*] 

3.  Cbiuinal  Law  (f  400*)— BviDBiro— Best 

AND  SECONDABT. 

A  petition  presented  by  aeeosed  to  the 
board  of  aldermen  on  the  occasion  he  was 
charged  to  have  disturbed  their  meeting  is  the 
best  evidence  of  its  contents. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {g  ^79-886 ;   Dec.  Dig.  i  400.*] 

Appeal  from  Criminal  Court  of  Common 
Pleas,  New  Haven  County;  Isaac  Wolf^ 
Judge. 

Anthony  Carroll  was  convicted  of  distnrb- 
Ing  a  meeting  of  the  board  of  aldermen  of 
the  city  of  New  Haven,  and  he  appeals.  New 
trial  granted. 

David  E.  Fitzgerald  and  Walter  J.  Walsli, 
for  appellant  Robert  J.  Woodruff,  Proa. 
Atty.,  for  the  State. 

THAYER,  J.  The  Information  diarges 
that  the  defendant  did  "willfully  and  unlaw- 
fully interrupt  and  disturb  a  certain  assran- 
bly  of  people  met  in  the  city  bail  of  the  town 
of  New  Haven  for  a  lawful  purpose,  to  wit 
the  board  of  aldermen  of  the  city  (tf  New 
Haven,  against  the  peace  and  contrary  to  the 
statute."  After  verdict  the  defendant  duly 
filed  a  written  motion  in  arrest  of  Judgment 
upon  the  ground  that  the  information  is  in- 
sufficient 

The  objection  to  the  information  la  stated 
in  varjous  ways,  but  the  real  ground  of  ob- 
jection Is  tiiat  It  does  not  state  the  act  or 
means  by  which  the  defendant  disturbed  and 
interrupted  the  meeting  of  the  board  of 
aldermen.  The  information  follows  tlie  lan- 
guage  of  the   statute     This  Is  ordinarily 
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enongfa.  But  It  Is  not  bo  in  all  cases.  Mani- 
festly an  assemblage  of  people  may  be  dis- 
turbed and  interrupted  in  a  variety  of  ways, 
some  witbln  and  some  not  witliin  the  probl- 
bition  of  tlie  statute.  Such  interruption  may 
arise  from  language,  noise,  or  conduct  in  the 
room  where  the  people  are  assembled,  or  it 
may  arise  from  acts  and  conduct  outside  of 
and  at  a  distance  from  the  place  of  assem- 
blage. It  may  arise  from  the  lawful  and 
proper  operation  of  a  sawmill  or  other  me- 
clianical  contrivance  in  the  ordinary  course 
of  the  owner's  business,  as  well  as  from  an 
unnecessary  and  unlawful  noise,  as  by  shout- 
ing or  the  firing  of  pistols  or  cannon  in  the 
neighlMrhood  of  the  assemblage.  The  stat- 
ute cannot  Intend  to  punish  a  person  for  the 
lawful  conduct  of  his  business,  although  it 
may  interrupt  or  disturb  persons  who  have 
assembled  near  by.  But  the  language  of 
the  statute  is  general,  and  embraces  within 
its  terms  cases  not  within  its  spirit  and  in- 
tent. While  it  is  generally  sufficient  to 
charge  a  statutory  misdemeanor  In  the  lan- 
guage of  the  statute  creating  it,  it  is  not  so 
where,  as  in  the  present  case,  that  language 
includes  cases  not  within  ttie  intent  of  the 
statute.  State  v.  Blerce,  27  Conn.  319,  320; 
State  V.  Costello,  62  Conn.  128.  131,  25  Atl. 
477.  The  language  of  the  statute,  which  was 
followed  in  the  information,  did  not  with  suf- 
ficient certainty  apprise  the  defendant  of 
the  criminal  act  for  which  he  was  prosecuted. 

It  is  claimed  In  behalf  of  the  state  that  the 
defendant  cannot  now  by  a  moMon  in  arrest 
raise  the  question  of  the  sufficiency  of  the 
Information.  It  is  said  that  he  should  have 
demurred,  and  that,  having  taken  bis  chances 
with  the  Jury,  any  defect  in  the  information 
Is  cnred  by  their  verdict.  Advantage  may  be 
taken  by  motion  in  arrest,  as  well  as  by  de- 
murrer, of  a  failure  to  set  out  in  the  infor- 
mation all  tl>e  essential  Ingredients  of  the 
crime.  State  v.  Keena,  63  Conn.  329,  330, 
28  Atl.  522;  State  v.  Costello,  supra.  The 
defendant's  objection  to  the  information  be- 
fore OS  is  tliat  it  does  not  describe  in  any 
way  the  criminal  act  for  which  he  is  prose- 
cuted. This  objection  goes  to  the  essence 
and  merits  of  the  charge,  is  shown  to  be  true 
by  a  reading  of  the  information,  and  can  be 
taken  advantage  of  by  motion  in  arrest  of 
Judgment 

Complaint  is  made  of  the  court's  refusal  to 
cliarge  certain  requests  made  by  the  defend- 
ant and  of  certain  parts  of  the  charge  as 
given.  The  requests  referred  to  and  the  por- 
tion of  the  charge  objected  to  relate  cbiefly 
to  the  question  of  the  defendant's  good  faith 
in  what  he  did  and  to  whether  his  conduct 
was  willful.  The  charge  adequately  covered 
these  grounds,  and  was  very  favorable  to  the 
defendant  He  has  no  ground  for  complaint 
in  these  respects. 

The  defendant  testified  in  his  own  behalf 
diat  he  was  present  at  the  meeting  of  the 


board  of  aldermen  at  the  time  of  the  claimed  ' 
disturbance,  but  that  he  did  not  willfully 
disturb  the  meeting,  and  that  in  what  he  did 
he  acted  honestly  and  in  good  faith  and 
within  what  he  honestly  believed  to  be  bis 
legal  rights.  Upon  cross-examination  he  was 
asked  if  he  did  not  present  a  petition  on  that 
occasion  to  the  i>oard  of  aldermen.  He  an- 
swered affirmatively,  and  was  then  asked  to 
state  what  the  petition  was.  Objection  was 
made  upon  the  ground  that  the  petition  itself 
was  the  best  evidence  of  its  contents.  This 
objection  should  have  been  sustained;  but  it 
was  overruled,  and  the  defendant  was  com- 
pelled to  state  the  substance  of  the  petition. 
There  was  error,  and  a  new  trial  la 
granted.    The  other  Judges  concurred. 


(8S  Conn.  S8S) 

SCOTT  T.  WILSON  et  ux. 

(Supreme  Court  of  ErroTg  of  Connecticut    July 
20.  1909.) 

1.  Appeal  and  Erbob  (J  1008*)— Findings— 
E  VI DENCE — Review. 

Determination  of  the  trial  court  on  the 
facts  will  not  be  reviewed  on  a{)peal,  unless  le- 
gally or  logically  incoosistent  with  the  decision 
complained  of. 

[Ed.  Note. — For  other  case,  see  Appeal  and 
Error,  Cent  Dig.  {{  3956-3969;    Dec.  Dig.  f 

looa*] 

2.  Adjoining  Landownkbs   (|  6*)  —  Spite 
Fkncb— Injunction. 

Where  the  trial  court  correctly  found  that 
defendants  ipaliciously  constructed  a  division 
fence  to  injure  plaintiff  in  the  enjoyment  of  his 
property,  plaintiff  was  entitled  to  an  injunction 
for  the  removal  thereof,  under  Gen.  St.  1902,  §§ 
1013,  1107,  providing  for  the  rem^ovai  of  any 
erection  by  a  landowner  or  a  tenant  with  in- 
tent maliciously  to  injure  the  owner  or  leasee  of 
the  adjoining  proper!?. 

[Ed.  Note.— For  other  caaes,  aee  Adjoining 
Landowners,  Dec.  Dig.  S  6.*] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;   Isaac  Wolfe,  Judge. 

Action  by  Sarah  J.  Scott  against  Thomas 
K.  Wilson  and  wlf&  Judgment  for  plalntltt, 
and  defendants  appeal.    Affirmed. 

Bernard  E.  I^nch,  for  appellantB.  Fitz- 
gerald &  Walsh,  for  appellee. 


RORABACK,  J.  The  parties  own  and  oc- 
cupy adjacent  lots  on  the  north  side  of  Willis 
street  in  the  city  of  New  Haven.  Willla 
street  is  a  short  street  in  a  residential  sec- 
tion, having  on  Its  north  side  19  one-family 
dwelling  houses,  all  similar  In  appearance 
and  construction,  with  well-kept  lawns  ex- 
tending from  the  houses  to  the  sidewalk. 
The  plaintiff's  and  defendants'  lots  each 
have  a  frontage  of  33  feet  and  are  about  100 
feet  in  depth.  Shortly  before  the  commence- 
ment of  this  action  the  defendants,  without 
consulting  or  obtaining  the  consent  of  the 
plaintiff,  erected  a  tight-board  fence  about 
6  feet  high  on  the  boundary  line  between 
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the  plaintiff's  and  defendants'  lots.  The 
fence  extends  nortlierly  a  distance  of  about 
20  feet,  from  the  sidewalk  to  a  point  nearly 
In. line. with  the  front  of  the  plaintiff's  and 
defendants'  houses.  Prior  to  the  erection  of 
this  fence  there  was  no  fence  or  other  struc- 
ture between  any  of  said  lots  from  the  front 
line  of  said  bouses  to  the  sidewalk.  It  also 
appears  that  this  structure  is  unsightly,  un- 
necessary, cuts  off  the  view  from  the  plain- 
tiff's premises,  Interferes  with  the  circulation 
of  air,  and  that  the  defendants  are  not  on 
speaking  terms  with  the  plaintiff. 

Section  1107  of  the  General  Statutes  of 
1902,  provides  that  "an  action  may  be  main- 
tained by  the  proprietor  of  any  land  against 
the  owner  or  lessee  of  land  adjacent,  who 
shall  maliciously  erect  any  structure  thereon, 
with  Intent  to  annoy  or  injure  the  plaintiff 
in  bis  use  or  disposition  of  his  land,"  and 
section  1013,  Gen.  St  1902,  provides  that 
"an  injunction  may  be  granted  against  the 
malicious  erection  by  or  with  the  consent 
of  an  owner,  or  lessee,  or  person  entitled  to 
the  possession  of  land,  of  any  structure  upon 
it,  intended  to  annoy  and  injure  any  owner 
or  lessee  of  adjacent  land  In  respect  to  his 
use  or  disposition  of  the  same."  .  The  gist  of 
this  action  consists  in  the  fact  that  the 
fence  was  maliciously  erected  for  the  pur- 
pose of  annoyance  and  injury  to  the  plaintiff. 
The  trial  court  reached  the  following  con- 
clusions: "That  the  fence  In  question  serves, 
and  was  erected  to  serve,  no  useful  purpose 
In  the  use  and  enjoyment  of  the  defendants' 
land,  that  it  is  of  a  description,  location,  and 
surrounding  indicative  of  a  controlling  pur- 
pose In  its  erection  to  Injure  the  plaintiff, 
and  that  it  does  in  fact  Injure  the  plaintiff 
In  the  use  and  enjoyment  of  her  land,  and 
that  the  fence  was  maliciously  erected  to 
annoy  and  injure  the  plaintiff  in  the  use  of 
her  land."  The  substance  of  the  defendants' 
reasons  of  appeal  is  that  the  court  below 
erred  In  drawing  certain  of  its  ultimate  con- 
clusions from  the  facts  found  and  In  render- 
ing a  Judgment  which  is  unsupported  by  the 
finding.  The  determination  of  the  trial  court 
will  not  be  reviewed  by  us  for  the  purpose 
of  reaching  a  conclusion  from  evidential 
facts,  unless  it  appears  that  such  facts,  or 
some  of  them,  are  legally  or  logically  Incon- 
sistent With  the  decision  complained  of. 
Layton  ▼.  Bailey,  77  Conn.  22,  58  Atl.  35^. 
It  is  found  that  the  defendants  acted  from 
malicious  motives,  with  a  design  to  unnecea- 
sarily  Injure  the  plaintiff.  It  is  further 
found  that  the  effect  of  the  defendants' 
wrongful  action  is  to  injure  the  plaintiff  in 
the  use  and  enjoyment  of  her  property. 
There  is  nothing  In  the  finding  to  show  that 
the  trial  court  acted  improperly  in  reaching 
these  conclusions.  The  facts  found  justified 
the  court  In  reaching  the  decision  that  this 
structure  was  maliciously  erected,  with  the 
intent  of  injuring  and  annoying  the  plaintiff. 


Whitlock  V.  Uhle,  76  Conn.  423,  53  Atl.  891 
There  is  no  error.    The  other  judges  con- 
curred. 


(82  Conn.  321) 
BLAKE  T.  MASON. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
20,  1909.) 

1.  Elections  (§  57*) — Liabilitt  or  Modeka- 

TOB  —  RejKCMON    or    Vorlt  — "MlHISTKBlAL 

Act." 

A  moderator  of  a  voting  district,  who  hon- 
estly rejects  the  ballot  of  an  elector  and  returns 
it  as  prescribed  by  statute,  is  not  liable  in  tort 
to  the  elector,  though  the  act  followinj|  tJie  quasi 
judicial  deermination  of  the  invalidity  of  the 
ballot  Is  a  "ministerial  act,"  which  is  performed 
in  a  given  state  of  facts  in  obedience  to  the 
law,  without  regard  to  or  the  exercise  of  his  own 
judgment  on  the  propriety  of  the  act  being  done. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  57.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4523-4525 ;  vol.  8,  pp.  7722.] 

2.  Constitutional   Law    (§    46*)— Detebih- 
ration  of  Constitutional  Questions. 

An  elector,  whose  ballot  was  rejected  by 
a  moderator  of  a  voting  district  on  the  ground 
of  identification .  marks  placed  thereon  by  tlie 
elector  in  violation  of  the  statute,  and  returned 
aa  a  rejected  ballot  as  prescribed  by  the  stat- 
ute, may  not  sue  the  moaerator  in  tort  and  test 
the  constitutionality  of  the  statute  under  wbicli 
the  moderator  acted. 

[Ed.  Note.— For  other  cases,  see  ConstitutioD- 
al  Law,  Dec.  Dig.  {  46.*] 

Appeal  ftom  Superior  Court,  New  Haven 
County ;  Milton  A.  Shumway,  Judge. 

Action  by  Henry  T.  Blake  against  E'rank 
H.  Mason  to  recover  damages  for  the  al- 
leged wrongful  rejection  by  defendant,  as 
moderator  of  a  voting  district,  of  a  ballot 
cast  by  the  plaintiff.  From  a  Judgment  for 
defendant,  rendered  after  sustaining  a  de- 
murrer to  'tbe  complaint,  plaintiff  appeals. 
AflSrmed. 

The  complaint  states  in  substance  that  the 
plaintiff  was  an  elector  qualified  to  vote  at 
the  election  for  state  officers  held  on  the 
3d  day  of  November,  1908,  in  the  voting  dis- 
trict In  New  Haven  In  which  the  defendant 
was  the  moderator ;  that  In  the  manner  pre- 
scribed by  statute  the  plaintiff  presented  to 
the  election  ofiicers  for  deposit  in  the  ballot 
box  as  bis  ballot  an  official  ballot  containing 
printed  thereon  the  names  of  those  persons 
for  whom  he  desired  to  vote,  Inclosed  In  a 
sealed  official  envelope  procured  from  the 
booth  tenders  and  properly  indorsed  by 
them,  the  said  ballot  and  envelope  being  in 
all  respects  conformable  to  the  requirements 
of  statute,  except  that  the  ballot  had  on  its 
margin,  but  not  encroaching  upon  the  printed 
parts  thereof,  certain  marks  by  which  It 
might  be  identified,  and  from  which  it  might 
be  told  who  had  cast  it,  within  the  mean- 
ing and  intent  of  the  statute ;  that  said  ballot 
was  received  and  deposited  in  the  ballot  box : 
and  that  after  the  closing  of  the  polls  and 
during  the  count  of  the  ballots  the  defendant. 
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In  bis  capacity  as  moderator,  barliig  discover- 
ed said  ballot  among  those  cast,  and  no  ex-. 
planatlon  as  to  the  marks  thereon  baving 
been  offered  or  snggested,  In  obedience  to  the 
requirements  of  statute  In  sucb  case,  refused 
to  count  It  or  to  permit  it  to  be  counted,  and 
kept  the  same  In  his  possession,  and  returned 
it  to  the  town  clerk  in  a  separate  package 
from  that  containing  the  ballots  which  were 
counted.  The  plaintiff  claims  to  be  aggrieved 
by  this  action  of  the  defendant,  following 
bis  decision  that  the  ballot  violated  the  pro- 
visions of  the  statute,  to  wit,  his  action  in  re- 
jecting and  refusing  to  count  it,  and  in  doing 
with  It  as  the  statute  prescribes,  because 
be  says  that  the  statute.  In  so  far  as  It  at- 
tempts to  reflate  that  matter,  contravenes 
the  Ck>nstltution  of  this  state,  and  Is  void,  and 
because,  by  reason  of  the  defendant's  com- 
pliance with  Its  directions,  he,  the  plaintiff, 
was  unlawfully  deprived  of  bis  voice  as  an 
elector. 

Henry  T.  Blake  and  Oeorge  D.  Watrous, 
for  appellant.  Edward  H-  Rogers  and  Ed- 
ward P.  O'Meara,  for  appellee. 

PRENTICE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  purpose  In  instituting 
this  action,  as  in  those  heretofore  begun  by 
him,  was  to  secure  a  judicial  declaration  that 
those  provisions  of  our  statutes  regulating 
the  exercise  of  the  right  of  suffrage  which 
prescribe  the  disposition  to  be  made  of  bal- 
lots' marked  In  violation  of  the  regulations 
contained  in  the  statutes  are  unconstitutional 
and  void.  No  charge  is  made  tuat  the  de- 
fendant, as  the  moderator  whose  action  is 
made  the  subject  of  the  suit,  acted  otherwise 
than  as  be  was  commanded  to  do,  or  that 
he  was  actuated  In  what  he  did  by  malice  or 
improper  motive.  The  plaintiff's  purpose  is 
to  reach  the  statute,  and  his  complaint  has 
avowedly  been  drawn  to  state  a  case  which  is 
not  within  the  ruling  of  this  court  in  Blake 
V.  Brothers,  79  Conn.  676,  66  Atl.  501,  11  U 
R.  A.  (N.  S.)  501.  Its  allegations  are  studi- 
ously framed  so  that  it  should  appear  that 
the  only  act  of  the  defendant  which  is  com- 
plained of  and  made  the  basis  of  recovery 
is  that  of  refusing  to  count  or  to  permit  to 
be  counted  the  plaintiff's  ballot,  and  of  pur- 
suing in  respect  to  it  the  course  directed 
by  statute.  It  is  contended  that  this  act 
was  a  ministerial  one,  pure  and  simple; 
that,  therefore.  In  respect  to  it  the  defendant 
cannot  avail  himself  of  the  protection  af- 
forded to  one  who  is  engaged  In  the  perform- 
ance of  a  discretionary  or  quasi  judicial  act; 
and  that,  as  a  corollary  of  this  latter  prop- 
osition, the  principles  enunciated  in  Blake 
V.  Brothers  have  no  application  to  the  situ- 
ation now  presented. 

The  first  of  these  three  propositions  is 
undoubtedly  a  correct  one.  Upon  the  allega- 
tions, the  quasi  judicial  duty  which  devolved 
upon  the  defendant  bad  been  performed,  and 
confessedly  correctly  performed.  There  only 
remained  to  be  done  that  which  the  law  di- 


rected to  be  done  in  a  prescribed  manner  to 
carry  Into  effect  the  conclusions  judicially 
arrived  at.  "Every  purely  formal  step  In  a 
legal  proceeding,  and  everything  which  is 
necessary  to  carry  into  execution  what  has 
been  Judicially  decided,  is  ministerial."  Clark 
&  Linsdell's  Law  of  Torts,  732.  "A  minis- 
terial act  Is  one  which  a  person  performs  in 
a  given  state  of  facts  In  a  prescribed  manner, 
in  obedience  to  the  mandate  of  legal  author- 
ity, without  regard  to  or  the  exercise  of  bis 
own  judgment  upon  the  propriety  of  the  act 
being  done."  American  Casualty  Ins.  Co.  v. 
Fyler,  60  Conn.  448,  460,  22  Atl.  494,  25  Am. 
St.  Rep.  337. 

The  two  remaining  propositions,  however, 
do  not  by  ajiy  means  follow  from  this  one. 
It  is  true  that  this  case  differs  from  the  form- 
er in  the  substantial  facts  presented  as  con- 
stituting the  defendant's  alleged  delict.  They 
are  narrower  In  their  range.,  But  there  is 
nothing  here  presented  as  furnishing  a  ground 
of  action  which  was  not  in  the  former  com- 
plaint. The  difference  is  one  which  results 
from  subtraction  only.  No  new  thing  Is  add- 
ed. The  delict  Is  now  alleged  to  have  con- 
sisted in  the  rejection  of  the  plaintiff's  ballot, 
and  in  that  only.  In  the  foripe):  action  the  re- 
jection of  the  ballot  was  as  distinctly  set  out 
as  a  wrongful  act  on  the  then  defendant's 
part  It  was  in  that  case  averred  that  the 
defendant  committed  a  wrong  in  other  as- 
sociated matters  also.  But  the  present  griev- 
ance was  unmistakably  there,  and  our  con- 
clusion that  no  cause  of  action  was  stated 
necessarily  Involved  one  that  there  was  no 
right  of  action  resulting  from  that  part  of 
the  defendant's  conduct  which  was  identical 
with  that  which  is  now  imputed  to  this  de- 
fendant. The  fact  that  the  ministerial  act 
now  made  the  sole  ground  of  action  was  In 
the  former  case  associated  with  the  quasi 
judicial  act  of  determining  the  illegality  of 
the  ballot  as  preliminary  to  Its  rejection  as 
illegal  and  void  did  not  detract  from  whatever 
of  force  there  was  In  the  charge  that  the  act 
of  rejection  bad  been  committed.  Neither  is 
the  effect  which  Is  to  be  given  to  that  associa- 
tion lost,  for  the  reason  that,  while  It  now 
appears  as  clearly  as  before,  it  is  not  now 
made  the  subject  of  complaint 

Just  here  lies  the  fundamental  error  under 
which  the  plaintiff  labors,  both  in  discussing 
the  questions  of  law  presented  and  iu  making 
application  to  the  present  complaint  of  the 
decision  in  Blake  v.  Brothers.  That  deci- 
sion was  but  the  formal  adoption  by  this 
court  of  the  generally  accepted  rule  of  law 
applicable  to  election  ofQcers,  who  in  the  per- 
formance of  their  duties  are  called  upon  to 
exercise  discretionary  powers  in  the  matter 
of  the  reception  of  a  proffered  vote,  and  who 
act  bona  fide.  The  extent  to  which  this  rule 
has  been  recognized,  and  the  reasons  for  it 
well  stated,  appear  in  a  note  to  the  case  of 
Blake  T.  Brothers,  11  L.  B.  A.  (N.  S.)  501. 
See,  also.  Perry  v.  Reynolds,  53  Conn.  527, 
535,  8  Atl.  655.    The  rule,  It  wUl  be  seen,  la 
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not  one  which  1b  limited  in  its  application  to 
that  portion  of  such  official's  duty  which  Is 
quasi  Judicial  in  its  character.  Neither  does 
it  rest  upon  the  general  proposition  that  no 
personal  responslhlllty  Is  Incurred  for  the 
manner  In  which  discretionary  duty  Is  done. 
If  done  honestly  and  without  malice.  It  Is  a 
rule  which  extends  to  the  whole  conduct  of 
the  election  official  in  a  matter  in  respect  to 
which  the  law  casts  upon  him  both  the  quasi 
Judicial  duty  of  Judging  and  the  ministerial 
duty  of  giving  effect  to  the  conclusion  thus 
arrived  at.  It  recognizes  the  Intimate  asso- 
ciation of  the  two  branches  of  his  conduct, 
in  spite  of  a  possible  technical  distinction  be- 
tween them.  It  recognizes  that  from  a  prac- 
tical point  of  view  it  wbuld  be  Idle  to  throw 
the  shield  of  legal  protection  over  him  as 
long  as  he  merely  thought,  deliberated,  or 
expressed  opinions,  if  that  protection  was  to 
be  withdrawn  from  him  as  soon  as  he  took 
any  step  to  give  effect  to  the  conclusions  ar- 
rived at.  It  recognizes  that  election  officials 
are  of  necessity  frequently,  and  indeed,  gen- 
erally, not  lawyers,  and  that  they  are  often 
called  upon  to  determine  legal  questions  of 
great  difficulty,  and  to  determine  them 
promptly.  It  recognizes  that  It  would  be 
alike  unjust  to  apply  a  principle  of  personal 
responsibility  to  honest  and  fair  conduct  un- 
der such  conditions,  unwise  to  Interpose  so 
serious  an  obstacle  in  the  way  of  the  en- 
forcement of  proper  restraints  upon  the 
abuse  of  the  elective  franchise,  and  Impolitic 
to  countenance  so  effective  a  discouragement 
of  honest  and  responsible  men  from  accepting 
a  position  attended  wltli  such  hazards. 
Blake  r.  Brothers,  79  Conn.  676,  679,  66  Atl. 
501,  11  L.  E.  A.  (N.  S.)  601;  Perry  v.  Rey- 
nolds, 53  Conn.  527,  535,  8  Atl.  655. 

For  these  reasons,  which  are  in  part  none 
other  than  those  of  public  policy,  the  rule 
adopted  in  Blake  t.  Brothers  has  received 
Its  very  general  acceptance,  so  that  where 
quasi  Judicial  action  Is  required  of  an  official 
as  a  preliminary  to  other  action  resulting 
from  his  conclusion,  he  may,  if  he  acts  bona 
flde,  invoke  the  protection  of  the  rule,  wheth- 
er in  strictness  the  particular  thing  com- 
plained of,  when  subjected  to  analysis,  would 
be  classed  as  quasi  Judicial  or  ministerial  in 
its  character.  This  is  the  scope  of  the  prin- 
ciple laid  down  In  that  case,  aud  it  is  com- 
prehensive enough  to  afford  the  defendant 


protection  for  his  good  faith  conduct  In  strict 
conformity  with  the  law  in  respect  to  his  re- 
jection of  the  plaintiff's  ballot 

The  plaintiff  urges  upon  us,  in  support  of 
his  position,  that,  unless  be  is  permitted  to 
maintain  an  action  of  this  character,  there  is 
open  to  him  no  way  tn  which  he  can  test 
the  constitutionality  of  the  statutory  provi- 
sions in  question,  and  thus  secure  for  him- 
self what  he  conceives  to  be  his  constitution- 
al rights.  Were  It  so  that,  being  forbidden 
an  action  of  tort,  be  would  be  remediless.  It 
would  be  a  matter  for  serious  consideration, 
although  In  Perry  t.  Reynolds,  53  Conn.  627, 
535,  3  Atl.  655,  a  precisely  similar  claim  was 
urged,  and  we  held  that  such  considerations 
were  not  sufficient  to  prevent  the  adoption 
of  the  rule  there  applied,  and  thence  carried 
Into  the  decision  of  Blake  v.  Brothers.  But 
we  are  not  now  prepared  to  accede  to  the 
plaintiff's  premise  that  the  law  permits  him 
no  redress  in  any  other  form  of  action  than 
the  present.  We  hold  that  he  cannot  secure 
the  end  he  desires  through  the  medium  of 
a  tort  action  against  the  election  moderator. 
We  have  also  held  that  certain  proceedings 
instituted  under  sections  1683  and  16S4  of 
the  General  Statutes  of  1902  were  not 
brought  before  us  In  such  manner  as  to  en- 
title the  complainant  to  such  redress  as 
those  sections  might  afford  blm,  and  for 
that  reason  we  then  declined  to  adjudicate 
the  questions  attempted  to  be  presented. 
Further  than  this  we  did  not  undertake  to 
go.  In  re  Blake,  77  Conn.  505v  60  Atl.  292. 
We  did  not  decide  that  under  no  circum- 
stances would  those  statutes  afford  redress. 
Mandamus,  also,  is  a  remedy  to  which  one 
naturally  turns  who  desires  to  compel  the 
performance  of  official  duty.  We  have  nev- 
er said  that  the  plaintiff  might  not,  by  a 
resort  to  a  proceeding  of  that  character,  ob- 
tain protection  of  bis  constitutional  rights  of 
suffrage.  If  they  are  being  invaded  by  elec- 
tion officials  acting  under  the  sanction  of  in- 
valid legislation  and  in  a  manner  which  la 
successfully  evading  redress.  More  than, 
this  we  ought  not  to  say  concerning  the  ques- 
tions and  principles  which  might  be  Involv- 
ed In  some  other  proceeding.  In  advance  of 
their  being  properly  before  us  and  counsel 
having  been  heard  thereon. 

Tbere  la  no  error.  The  other  Judges  con- 
curred. 
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iSupreme  Coart  of  Errors  of  Connecticut.    Jnl; 
20,  1909.) 

1.  Afpkai.  and  Ebrob  (J  847*)-^iiM  to  Af- 

PBAl^^UDOUKNT. 

The  time  when  tb«  court  files  its  memoran- 
dnm  of  decision,  and  not  tlie  time  when  the 
judgment  file  la  made  oat,  which  is  only  a  mat- 
ter of  clerical  action,  fixes  the  date  for  an  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  1897;   Dec.  Dig.  1  347.*] 

2.  Judgment  ({  286*)— Meuobanddk  of  Di- 

OISION— JUDOIIXNT   FILB— VABIANGK  —  ReU- 
BOT. 

Where  there  is  a  difference  between  the 
memorandum  of  decision  filed  by  the  court, 
which  is  the  judgment,  and  the  judgment  file 
subsequently  entered,  the  remedy  is  by  proceed- 
ings for  the  correction  of  the  judgment  file  to 
correctly  express  the  judgment,  and,  until  cor- 
rected, the  judgment  file  is  conclusive  of  the 
facts  stated  therein. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  286.*] 
8.  Appeal  and  Ebbob  (|  804*)— Validity  of 

AfpeaI/— Objectiors. 

An  objection  to  the  validity  of  an  appeal 
because  of  a  failure  to  comply  in  time  with  the 
requirements  essential  to  an  appeal  is  properly 
taken  by  a  plea  in  abatement,  and  not  by  a  mo- 
tion to  erase. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  804.»] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County. 

Action  by  Jamea  Side  againsit  Bridget 
Meagher.  From  a  JndgmeBt  for  plalntlfr,  de- 
fendant appeals.  Heard  on  plea  In  abate- 
ment and  motion  to  erase  the  appeal.  Plea 
In  abatement  sustained,  and  motion  to  erase 
denied. 

William  W.  Stoddard,  for  appellant 
James  P.  Plgott,  for  appellee. 

RORABACK,  J.  The  plaintiff  filed  In  this 
court  a  plea  in  abatement  and  a  motion  to 
erase  an  appeal,  both  for  the  reasons  that  the 
defendant  had  not  followed  the  requirements 
of  the  General  Statutes  relating  to  appeals. 
The  following  material  facts  are  conceded: 
This  case  was  tried  to  the  court,  and  de- 
cided In  favor  of  the  plaintiff  July  IS,  1908, 
when  the  judge  filed  bis  written  memoran- 
dum of  decision.  Notice  of  an  appeal  was 
filed  by  the  defendant  July  20,  1908.  Janu- 
ary 13.  1909,  the  Judgment  filed,  dated  as  of 
July  18,  1908,  was  prepared  by  the  Judge 
and  filed  with  the  clerk.  Afterwards,  and 
upon  January  13,  1909,  the  defendant  gave 
another  notice  of  an  appeal.  On  January  19, 
1909,  the  defendant  filed  her  request  for  a 
finding  and  a  draft  finding,  and  attempted  to 
complete  her  appeal  npon  a  Judgment  ren- 
dered January  13,  1909.  When  the  court 
filed  Its  memorandum  of  decision  July  18, 
1908<  that  was  the  Judgment  of  the  court, 
which  fixed  the  date  for  an  appeal.  Stur- 
devant  v.  Stanton,  47  Conn.  B81;    Goldreyer 


T.  Cronin,  76  Conn.  115,  85  Atl.  594;  Bulk- 
eley's  Appeal,  76  Conn.  457,  57  Atl.  112.  The 
preparation  of  the  Judgment  file  was  a  mat- 
ter of  subsequent  clerical  action.  Bulkeley's 
Appeal,  supra.  By  the  provisions  of  the  Pub- 
lic Acts  of  lOOS  the  two  weeks  In  which  the 
written  request  for  a  finding  must  be  filed 
expired  September  14,  1908.  At  no  time 
was  there  a  request  for  an  extension  of  time, 
nor  was  any  granted  in  reference  to  the 
taking  of  an  appeal.  It  is  apparent  that  the 
defendant  has  not  complied  with  the  re- 
quirements essential  to  the  validity  of  an 
appeaL  This  the  defendant  concedes,  except 
as  she  contends  that  the  Judgment  file  en- 
tered upon  January  13,  1909,  is  materially 
different  from  the  memorandum  of  decision 
dated  July  18.  1908,  so  that  there  was  in 
effect  a  Judgment  rendered  at  that  time 
which  became  the  Judgment  in  the  ease.  If 
such  a  difference  exists,  the  defendant's  rem- 
edy is  to  be  found  In  proceedings  for  the 
correction  of  the  Judgment  file  to  make  It 
correctly  express  the  judgment.  Bulkeley's 
Appeal,  76  Conn.  466,  57  Atl.  112.  The  pres- 
ent judgment  file  Is  a  record  conclusive  of  the 
fads  therein  stated.  Bulkeley's  Appeal, 
supra ;  Corbett  v.  Matz,  72  Conn.  610,  45  AtL 
494,  48  L.  R.  A.  217;  Cox  v.  McClure,  78 
Conn.  488,  47  Atl.  767.  The  objection  to  the 
validity  of  the  appeal  by  the  motion  to  erase 
is  not  sustained,  but  was  properly  taken  by 
a  plea  In  abatement  The  motion  to  erase 
did  not  relate  to  the  Jurisdiction  of  this 
court  over  tlie  parties  or  the  subject-matter, 
but  to  the  manner  in  which  the  appeal  was 
taken.  O'Brien's  Petition,  79  Conn.  68,  63 
Atl.  777 ;  James  v.  Morgan,  36  Conn.  348. 

Plea  In  abatement  sustained,  and  motion 
to  erase  denied.    The  other  Judges  concurred. 


(82  Conn.  131) 

PARSONS  V.   UTICA  CEMEJJT  CO. 

(Supreme  Court  of  Errors  of  (^nnectlcut    July 
20,  1900.) 

1.  BILLS  AND  Notes  (S  497*)— Holdkb  in  Dm 

CoUBSE—PbeSUMPTIONS— BURDEN  OF  PbOOF 

-Statutes. 

Negotiable  Instruments  Act  (Gen.  St.  1902, 
i  4229),  providing  that  a  bolder  is  deemed  prima 
facie  a  holder  in  due  course,  but,  when  the  title 
of  one  who  negotiated  the  instrument  is  de- 
fective, the  burden  is  on  the  holder  to  prove 
that  he,  or  some  one  under  whom  he  claims,  ac- 

anired  title  as  a  holder  in  due  course,  is  merely 
eclaratory  of  the  common  law. 
[Ed.   Note.— For  other   cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1675-1687;    Dea  Dig.  I 
497.*] 

2.  Bills  and  Notes  (|  497*)— Holdeb  in  Dint 

CoUBSE— PBESnVFTIONS. 

The  rule  that  possession  of  a  negotiable  in- 
stmment  is  not  enough  to  support  a  recov- 
ery thereon,  where  the  holder  must  trace  title 
through  a  fraudulent  holder,  because  it  will  be 
presumed  that  the  instrument  continues  in  the 
hands  of  a  fraudulent  holder  until  the  contrary 
is  shown,  applies  whether  the  fraud  was  con- 
nected with  the  original  inception  of  the  paper. 
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or  occurred  Bubseqnently,  to  the  prejudice  of 
an  iotprmediate  holder. 

[Ed.    Note.— For  other  cases,  see   Bills   and 
Notes,  Dec.  Dig.  {  4»7.»] 

3.  Bonds  (J  130*)  —  Actions  —  Burden  of 
Pboof. 

A  plaintiff,  in  an  action  on  a  bond  payable 
to  bearer,  has  the  burden  of  proving  the  al- 
legations of  the  complaint,  and  this  burden  re- 
mains to  the  end,  but  the  production  of  the  bond, 
due  execution  being  admitted,  raises  a  presump- 
tion of  title  establishing  a  prima  facie  case. 

lUd.  Xote.— For  other  cases,  see  Bonds,  Cent. 
Dig.  SI  218-226;   Dec  Dig.  i  130.*] 

4.  Bonds  (i  130*)  —  Actions  —  Bdbdeh  or 

Pkuoi''. 

Where,  in  an  action  on  a  bond  payable  to 
bearer,  defendant  admitted  its  execution,  and 
showed  that  it  had  been  fraudulently  talien  from 
an  iutermediate  holder,  the  prima  facie  case, 
established  by  plaintiff  producing  the  l>ond,  was 
overcome,  and  be  had  the  burden  of  proving  title 
by  ailirmative  evidence  that  he  obtained  the  bond 
for  a  vuluable  consideration  and  in  good  faitti, 
williuut  knowledge  of  the  fraud,  or  without  be- 
ing chargeable  with  notice  thereof. 

[Ud.  Note.— For  other  cases,  see  Bonds,  Dec 
Dig.  {  130.*] 

6.  Bills  and  Notes  (§  363*)  — "Bona  Fidb 

bui.jEB  IN  Due  Ooubse." 

Lnder  the  law  merchant,  a  "bona  fide  bold- 
er in  due  course"  of  a  negotiable  instrument 
payuble  to  bearer,  is  one  who  gave  a  valuable 
consideration  for  it  before  maturity,  and  without 
notice  of  any  infirmity  in  his  grantor's  title, 
aiKl  i>btained  it  in  due  course  of  trade,  wliictl 
rests  on  an  exchange  of  values. 

L..U.    Note.— l<'or   other  cases,   see   Bills   and 
Notes,  Dec.  Dig.  i  3t>3.* 

Fur  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  823.] 

6.  Bonds  (§  131*)  — Action  on  iNSTBtmKNT 
Payaulb  to  Beabbb— Uvidence. 

In  an  action  on  a  bond  payable  to  bearer, 
evidence  that  another  owns  it  is  admissible  to 
show  that  plaintiff  is  a  bolder  in  bad  faith. 

lEd.  Note.— For  other  cases,  see  Bonds,  Dec. 
Dig.  {  131.*] 

7.  Bonds  ({  120*)— Actions— Defenses. 

Where,  in  an  action  on  a  bond  payable  to 
bearer,  the  evidence  showed  that  it  had  belong- 
ed to  a  corporation  from  whom  it  had  been 
fraudulently  taken  by  plaintiff's  grantor,  the 
fact  that  the  affairs  ol  the  corporation  had 
been  wound  up  did  not  deprive  defendant  of  the 
right  to  rely  on  the  fraud,  for  the  court  might 
revive  the  corporation  so  that  it  could  sue  on 
the  bond,  though  defendant  might  plead  limita- 
tions to  such  action. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Dec 
Dig.  S  120.*J 

8.  Limitation  of  Actions  (S  165*)— Natube 

or    L.1MITATI0N. 

Ube  statute  of  limitations  only  applies  to 
the  remedy,  without  canceling  the  obligation. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Acuons,  Cent  Dig.  i  649 ;   Dec.  Dig.  i  165.*] 

9.  Bonds  (J  120*)— Actions— Defenses. 

The  maker  of  a  bond  payable  to  bearer, 
defending  an  action  thereon  on  the  ground  that 
it  had  Ijeen  fraudulently  abstracted  from  a  cor- 
poration which  had  owned  it,  need  not,  to  rely 
on  the  fraud  as  a  defense,  attempt  to  procure 
the  revival  of  the  corporation,  which  had  been 
wound  up  nine  years  previously,  and  then  sum- 
mon it  as  a  party  in  interest. 

[Kd.  Note.— For  other  cases,  see  Bonds,  Dec 
Dig.  {  120.*] 


10.  Evidence  (J  129*)— R«i.evanot. 

A  party,  claiming  that  the  entries  in  the 
books  of  a  corporation  as  to  a  transaction  were 
inaccurate,  could  not  show  other  entries  of 
transactions  having  no  connection  with  the 
transaction  in  issue,  thougli  such  other  entries 
were  on  their  face  inaccurate. 

[£M.  Note.— For  other  cases,  see  Ehridencb 
Dec  Dig.  (  129.*] 

11.  Bonds  (J  131*)- Actions— Btidencb. 

In  afi  action  on  a  bond  payable  to  bearer, 
defended  on  the  ground  that  plaintiffs  hus- 
band, while  president  of  a  corporation  owning 
the  bond,  had  fraudulently  takta  it  from  the 
corporation,  a  memorandum  signed  by  the  secre- 
tary of  the  corporation,  and  found  among  the 
corporation  papers  by  its  receiver,  reciting  that 
plaintiff's  husband  had  taken  the  bond  to  sell 
for  the  corporation  subsequent  to  the  date  when 
plaintiff  claimed  she  bought  it,  was  admissible. 
[B}d.  Note.— For  other  cases,  see  Bonds,  Dec 
Dig.  {  131.*] 

Appeal  from  Superior  Court,  Hartford 
County;    Silas  A.  Itobiuson,  Judge. 

Action  on  two  negotiable  bunds  by  Han- 
nab  G.  Parsons  against  the  (Jtica  Cement 
Manufacturing  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

See,  also,  80  Conn.  58,  66  AU.  1024. 

Henry  T.  Richardson,  for  appellant.  John 
R.  Buck  and  John  H.  Buck,  for  appellee. 


BALDWIN,  C.  J.  The  result  of  a  former 
trial  of  this  cause,  in  which  a>Terdict  was 
rendered  for  the  plaintiff.  Is  reported  in  80 
Conn.  58,.  66  Atl.  1024.  On  a  second  trial 
there  has  been  a.  verdict  for  the  defendant, 
and  error  Is  claimed  In  respect  to  the  ctiarge 
to  the  jury. 

The  complaint  contained  two  counts,  each 
alleging  (as  in  Practice  Book,  form  334)  that 
$2,000  is  due  to  the  plaintifT  from  the  defend- 
ant on  an  instrument  under  seal,  of  which  a 
copy  Is  annexed  and  marked  as  an  exhibit. 
The  first  defense  to  each  count  was  a  general 
denial.  A  second  defense  to  each  was  that 
the  bonds,  which  were  payable  to  beairer  and 
matured  January  1,  1890,  more  than  16  years 
before  the  suit  was  brought,  were  owned,  in 
1887,  by  the  Continental  Life  Insurance 
Company,  and  were  then  fraudulently  taken 
from  its  possession  by  the  plaintlCfs  hus- 
band, who  was  its  president,  without  any  con- 
sideration moving  to  the  company,  and  came 
into  her  possession  with  notice  of  that  fact, 
without  any  consideration  moving  from  her, 
and  that  she  was  never  a  bona  fide  holder. 
These  allegations  were  denied  by  the  reply. 
On  the  first  trial  the  jury  were  instructed 
that,  as  the  plaintiff  had  possession  of  the 
bonds,  the  burden  of  proof  was  on  the  de- 
fendant to  show  that  she  was  not  a  bona  fide 
holder,  and  that  to  do  this  it  must  satisfy 
them,  by  a  fair  preponderance  of  evidence, 
that  she  acquired  the  bonds,  either  without 
paying  any  value,  or  knowing  that  her  hus- 
band tiad  taken  them  from  the  insurance 
company   improperly   and    fraudulently.      It 
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having  been  an  undisputed  fact,  during  that 
trial,  that  her  husband's  title  was  defective, 
we  held  this  charge  erroneous,  sluce  the  bur- 
den was  upon  her  to  show  value  paid  or 
want  of  notice  of  the  defect,  not  on  the  de- 
fendant to  show  no  value  paid  or  the  exist- 
ence Df  notice.  In  support  of  this  conclusion 
we  referred  to  the  negotiable  instruments  act 
(Gen.  St  1902,  \\  41T1,  4222,  4229).  Our  at- 
tention is  now  called  to  the  provision  in  Gen. 
St  1902,  S  4170,  that  the  succeeding  sections 
of  the  chapter,  which  include  those  above 
mentioned,  shall  not  apply  to  negotiable  in- 
struments made  and  delivered  prior  to  189T. 
The  negotiable  instruments  act.  In  most  re- 
spects, wns  simply  a  codification  of  the  com- 
mon law  in  reference  to  the  subject  in  hand. 
It  was  such  in  respect  to  the  provision  of  sec- 
tion 4229  that  "every  holder  is  deemed  prima 
facie  to  be  a  holder  in  due  course ;  but,  when 
it  is  shown  that  the  title  of  any  person  who 
has  negotiated  the  instrument  was  defective, 
the  burden  is  on  the  holder  to  prove  that  he, 
or  some  person  under  whom  lie  claims,  ac- 
quired the  title  as  a  holder  In  due  course." 
In  Byles  on  Bills  (chapter  4,  p.  'eO)  the  com- 
mon law  on  this  subject,  with  reference  to  the 
burden  of  proving  a  consideration,  Is  thus 
stated:  "The  defendant  is  not  in  general 
permitted  to  put  the  plaintiff  on  proof  of  the 
consideration  which  the  plaintiff  gave  for  the 
bill,  unless  the  defendant  can  make  out  a 
prima  facie  case  against  him  by  showing  that 
the  bill  was  obtained  from  the  defendant,  or 
from  some  intermediate  party,  by  undue 
means,  as  by  fraud,  felony,  or  force,  or  that 
it  was  lost,  or  that  he  received  no  considera- 
tion." Where,  as  here,  it  appears  that  the 
negotiable  paper  in  suit,  though  there  was 
nothing  wrong  in  its  original  issue,  was  ob- 
tained from  an  intermediate  party  by  fraud, 
proof  of  consideration  is  only  called  for  from 
the  plaintiff  because  It  would  tend  to  sjiow 
that  he  nevertheless  is  a  "bona  fide"  holdei 
within  the  meaning  of  that  term  in  the  law 
merchant.  Whether  he  acquired  the  paper 
by  purchase  or  gift  would,  under  ordinary 
circumstances,  be  of  itself  unimportant  But 
after  proof  that  It  was  once  in  the  hands  of 
a  fraudulent  holder,  it  may  Justly  be  pre- 
sumed to  continue  in  the  hands  of  a  holder 
of  that  character  until  the  contrary  be  prov- 
ed. Collins  V.  Gilbert,  94  U.  S.  753,  761,  24 
L.  Ed.  170.  The  position  of  the  holder  of 
negotiable  paper  is  of  an  exceptional  char- 
acter. He  may  acquire  a  title  through  a 
thief,  and  yet  maintain  it  against  the  original 
owner.  But  his  possession  is  not  enough  to 
support  a  recovery,  after  it  once  appears  that 
he  mast  trace  title  through  fraudulent  prac- 
tices and  unclean  hands.  Totten  v.  Bucy,  57 
Md.  452.  This  Is  equally  true  whether  the 
fraudulent  practices  were  connected  with  the 
original  inception  of  the  paper,  or,  as  in  the 
present  instance,  occurred  subsequently,  to 
the  prejudice  of  an  Intermediate  holder.  Ful- 
ton Bank  t.  Phoenix  Bank,  1  HaU  (N.  T.)  562 ; 


2  Parsons  on  Notes  and  Bills,  *283 ;  4  Am.  & 
Eng.  Encycl.  of  Law,  322.  The  case  of  Kin- 
ney V.  Kruse,  28  Wis.  183,  asserts  the  con- 
trary, but  is  opposed  to  the  strong  current  of 
authority. 

The  cause  went  to  the  jury,  as  respects 
each  count,  on  two  issues.  One  was  on  the 
truth  of  the  complaint ;  the  other  was  on  the 
truth  of  the  special  defense.  As  to  the  for- 
mer Issue,  the  plaintiff  had  the  burden  of 
proof  from  the  outset  and  to  the  end.  Lock- 
wood  V.  Lockwood,  80  Conn.  513.  521,  68 
Atl.  8.  As  to  the  latter  Issue,  her  production 
of  the  bond,  its  due  execution  being  admitted, 
raised  a  presumption  of  title,  which  made  out 
a  prima  facie  case.  But  as  soon  as  it  appear- 
ed, either  by  her  witnesses  or  those  of  the  de- 
fendant, that  this  bond  was  fraudulently  ab- 
stracted from  the  assets  of  a  third  party  to 
which  it  originally  belonged,  this  presump- 
tion no  longer  availed  her,  and  her  original 
burden  of  proof,  only  temporarily  satisfied  by 
Its  aid,  rested  upon  her  again,  and  now  re- 
quired her  to  show  a  title  by  affirmative  evi- 
dence that  she  obtained  the  instrument  both 
in  good  faith  and  for  a  valuable  considera- 
tion. Her  good  faith  she  could  only  show  by 
proof  that,  when  the  bond  came  to  her,  she 
had  no  knowledge  of  such  fraud,  and  was 
not  equitably  chargeable  with  notice  of  it. 
Baxter  v.  Camp,  71  Conn.  245,  253,  41  Atl. 
803.  42  L.  R.  A.  514,  71  Am.  St  169;  Fulton 
Bank  V.  Phoenix  Bank,  1  Hall  (N.  Y.)  577. 
The  defendant  It  is  true,  had  the  burden  for 
certain  purposes  of  proving  that  she  took  the 
bond  with  such  notice,  and  without  consid- 
eration ;  but  these  purposes  were  accomplish- 
ed when  the  fact  was  established  of  its 
fraudulent  abstraction  from  the  assets  of  the 
insurance  company  by  her  grantor.  One  legal 
presumption  established  by  the  law  merchant 
was  thus  hiet  with  another  legal  presumption 
established  by  the  same  law,  which  by  that 
law  was  sufficient  to  destroy  it  In  a  concur- 
ring opinion,  often  quoted,  given  in  a  case 
of  a  similar  character,  in  which  a  ruling  of 
his  at  nisi  prius  was  pronounced  erroneous. 
Baron  Martin  observed  that  he  did  not  pro- 
fess to  understand  how,  when  several  facts 
were  alleged  in  a  plea,  all  necessary  to  make 
it  good,  and  all  put  in  issue,  proof  of  one 
could  relieve  a  defendant  from  the  burden  of 
proving  the  rest;  but  that,  whatever  might 
be  the  philosophy  of  that  matter,  the  rule 
was  so,  and  It  was  a  useful  one  because  it 
threw  a  difficulty  in  the  way  of  fraudulent 
Indorsements.  Harvey  v.  Towers,  16  Jur. 
544 ;   4  Eng.  Law  &  Equity,  531. 

The  charge  to  the  jury  in  the  superior 
court,  which  followed  the  rule  as  stated  by 
us  when  the  cause  was  previously  here  (Par- 
sons V.  Utlca  Cement  Co.,  80  Conn.  60,  66 
Atl.  1024),  was  In  conformity  to  the  prin- 
ciples of  common-law  procedure  prior  to  the 
adoption  of  the  negotiable  instruments  act. 
The  instructions  thus  given  were  that,  while 
the  plaintiff,  as  bolder  of  the  bonds,  was 
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prima  fade  tbeir  owner  tn  good  faith.  If 
the  defendant  had  satisfied  tbem  by  a  fair 
preponderance  of  evidence  that  they  were 
fraudulently  obtained  from  the  true  owner, 
the  insurance  company,  then  the  burden  rest- 
ed on  the  plaintlfT  of  proving  that  she  acquir- 
ed them  in  good  faith  and  for  a  valuable  con- 
sideration, without  knowledge  of  the  fraud, 
or  without  being  chargeable  with  knowledge 
of  it.  The  law  merchant,  which  governed  the 
disposition  of  the  cause,  gave  to  bona  fide 
holders.  In  due  course,  of  negotiable  bonds 
payable  to  bearer  the  valuable  privilege  of 
suing  on  them  in  their  own  name,  with  all 
the  rights  for  the  purposes 'of  the  action  of 
an  absolute  owner.  But  it  deemed  no  one  a 
bona  fide  holder  in  due  course  who  obtained 
possession  without  giving  any  valuable  con- 
sideration In  return.  Brush  t.  Scribner,  11 
Conn.  S88,  29  Am.  Dec.  303.  It  recognized 
the  bona  fide  holder  in  due  course,  not  as 
owner,  but  as  having  the  rights  of  an  owner 
for  the  purposes  of  suit,  to  be  protected  no 
farther  than  the  necessity  of  maintaining  the 
free  negotiation  of  commercial  paper  requires. 
Olmstead  t.  Wtnsted  Bank,  32  Conn.  278,  287, 
85  Am.  Dec.  200.  There  was  no  necessity  of 
that  description  to  call  for  the  allowance  of 
actions  by  holders  of  stolen  securities  who 
paid  nothing  for  them,  even  if  they  accepted 
them  before  their  maturity,  and  with  no.  no- 
tice of  any  infirmity  in  their  grantor's  title. 
They  might  be  bona  fide  holders,  but  they 
were  not  "holders  in  due  course";  for  that 
term  refers  to  due  course  of  trade,  and  trade 
rests  on  an  exchange  of  values.  Roberts  v. 
Hall,  37  Conn.  205.  212,  9  Am.  Bep.  30a 

A  copy  of  the  record  of  certain  decrees  of 
the  court,  entered  at  previous  terms,  In  an- 
other suit,  brought  to  wind  up  the  Continental 
Life  Insurance  Company,  was  offered  in  evi- 
dence by  the  plaintiff  in  rebuttal,  but  ex- 
cluded. One  of  these,  passed  soon  after  the 
time  when  she  claimed  that  she  acquired  thie 
bonds,  placed  It  in  the  hands  of  recovers,  and 
annulled  its  charter.  Another,  passed  In 
1897,  finally  discharged  the  receivers.  This 
record  was  offered  to  show  that  the  company 
was  not  in  a  position  to  make  any  claim  to 
the  bonds.  A  request  by  the  plaintiff  was 
also  made  and  refused  for  an  instruction  to 
the  Jury  that.  It  being  undisputed  that  the  In- 
surance company  was  at  one  time  owner  of 
the  bonds,  and  paid  value  for  them.  It  would 
be  no  defense  to  this  action  against  their 
maker  should  they  find  that  the  plaintiff  paid 
no  value  for  them,  or  acquired  them  from 
one  who  took  them  wrongfully  from  the  com- 
pany. These  rulings  bring  up  the  fundament- 
al question  whether  the  defendant,  not  deny- 
ing that  It  Issued  the  bonds  originally  for 
value  received,  can  escape  payment  on  the 
ground  that  they  do  not  belong  to  the  plain- 
tiff, when  no  one  else  has  made,  or  is  now  In 
a  position  to  make,  any  demand  upon  It  for 
the  performance  of  the  obligation  which  they 
express.    They  are  payable  to  bearer.    The 


time  for  their  payment  has  arrived.  They 
are  presented  by  a  bearer  who  has  been  such 
for  16  years.  How  can  It  be  a  defense  that 
a  corporation,  now  extinct,  was  more  than 
16  years  ago  their  bearer,  and,  were  it  still 
in  being,  might  be  entitled,  as  against  the 
plaintiff,  to  reclaim  their  possession  by  a 
paramount  title?  The  bearer  of  such  an  In- 
strument does  not  prove  title  by  his  posses- 
sion. As  already  stated,  his  mere  production 
of  It  entitles  him  to  recognition  as  invested 
with  the  rights  of  an  owner  only  so  far  as 
the  necessities  of  trade  require.  Proof  that 
another  owns  It,  If  not  always  admissible  to 
show  that  he  does  not.  Is  admissible  at  least 
where,  as  here.  It  tends  to  support'  the  claim 
that  he  is  a  holder  in  bad  faith.  It  was  un- 
disputed that  at  some  time  the  bonds  in  suit 
belonged  to  the  Continental  Life  Insurance 
Company,  and  the  defendant  had  introduced 
evidence  tending  to  show  that  In  November, 
1887,  they  were  fraudulently  abstracted  from 
its  possession  by  the  plaintiff's  grantor.  A 
natural  inference  from  this  evidence.  If  It 
stood  unanswered,  would  be  that  the  plaintiff 
had  notice  of  bis  fraud.  To  prove  that,  soon 
after  that  fraud,  the  charter  of  the  company 
was  annulled,  and  its  affairs  wound  up,  could 
not  help  to  rebut  this  Inference.  It  was  still 
within  the  power  of  the  courts  to  revive  It, 
and  It  could,  if  thus  revived,  sue  for  the 
vindication  of  its  title  to  the  bonds,  or  to  en- 
force their  payment  Sullivan  Co.  Railroad 
V.  Conn.  River  Lumber  Co.,  76  Conn.  464,  474, 
57  Atl.  287.  Should  in  such  case  a  suit  of 
the  latter  description  be  brought  against  the 
present  defendant,  it  may  be  that  no  plea  of 
the  statute  of  limitations  would  be-  set  up. 
That  statute  may  prevent  a  remedy,  but  can- 
cels no  debts.  Belknap  v.  dleason,  11  Conn. 
160,  164,  27  Am.  Dec.  72L  Both  of  the  rul- 
ings In  question  by  the  court  below,  were 
therefore  correct. 

It  is  unnecessary  to  Inquire  whether  the 
plaintiff  Is  right  in  asserting  it  to  be  a  rule 
of  law  that  adverse  possession  of  the  person- 
al property  of  another,  for  so  long  a  period  aa 
to  make  the  statute  of  limitations  a  defense 
against  any  claim  by  him  of  title,  has  the  ef- 
fect of  divesting  him  of  title,  and  transferring 
It  to  the  party  In  possession.  See  Campbell 
V.  Holt,  115  U.  S.  620,  622,  6  Sup.  Ct  209,  29 
L.  Ed.  483;  Chapin  v.  Freeland,  142  Mass. 
383,  8  N.  B.  128,  66  Am.  Bep.  701.  It  did 
not  appear  that  the  Continental  Life  Insur- 
ance Company  ever  had  any  knowledge  of  the 
fact  that  the  plaintiff  held  these  bonds,  and 
there  was  evidence  tending  to  show  that  she 
Intentionally  concealed  that  fact  from  it,  and 
also  from  the  defendant  until  the  Institution 
of  this  suit.  Whether,  in  view  of  the  evi- 
dence before  the  Jury,  and  of  the  provisions 
of  Gen.  St  1902,  §§  1108,  1129,  the  statute  of 
limitations  could  be  successfully  interposed 
to  an  action  against  her  for  the  recovery  of 
the  bonds  by  the  company  or  Its  assigns  was 
a  matter  on  which  the  court  and  Jury  could 
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not  be  called  npon  to  pass  on  the  Issaes  closed 
In  this  suit  to  which  the  company  was  not  a 
party.  It  Is  suggested  that  the  defendant 
cannot  set  up  the  title  of  the  insurance  com- 
pany because  It  has,  so  far  as  appears,  made 
no  effort  to  procure  its  revival,  and  then  sum- 
mon it  In  as  a  party  In  Interest.  It  was  not 
bound  to  make  such  an  eftort  in  this  suit 
brought  0  years  after  the  company  had  been 
dlBBolved. 

The  plaintiff  claimed  to  have  taken  the 
bonds,  in  October,  1887,  from  her  husband, 
who  was  then  both  president  of  the  Insurance 
company  and  treasurer  of  the  defendant,  in 
good  faith,  in  exchange  for  a  transfer  then 
made  to  the  insurance  company  of  certain 
sitaree  which  site  owned  of  the  capital  stock 
of  the  defendant.  The  defendant  Introduced 
certain  entries  in  its  stock  boolcs,  and  claimed 
that  they  showed  ttiat  she  then  had  no  such 
shares  to  transfer.  The  plaintiff  thereupon, 
in  cross-examining  the  secretary  of  the  com- 
pany, by  whom  the  entries  had  been  pro- 
duced, offered  to  Introduce  certain  other  en- 
tries, in  these  books,  of  transactions  having 
no  connection  whatever  with  any  matters  in- 
volved In  the  action,  under  the  claim  that 
tbey  were  on  their  face  Inaccurate,  and  there- 
fore tended  to  show  that  the  entries  relied  on 
by  the  defendant  were  also  tnaccurate.  The 
evidence  thus  offered  was  so  remote  that  the 
court  committed  no  error  in  excluding  It,  both 
at  this  time,  and  when  afterwards  offered  in 
rebuttal. 

The  plaintiff  produced  a  witness  who  tes- 
tlfled  that  he  received  the  bonds  in  suit  from 
Mr.  Parsons  in  the  latter  part  of  the  year 
1887  for  safe-keeping,  and  a  few  weeks  after- 
wards delivered  them  to  Mrs.  Parsons,  and 
that,  while  she  held  tbem,  he  had  a  conversa- 
tion with  Mr.  Parsons  in  regard  to  them,  in 
the  plalntlETs  presence,  but  whether  before 
or  after  she  bought  them  he  did  not  say.  It 
was  proper  to  exclude  further  testimony 
from  bim  as  to  what  this  conversation  wa& 
For  aught  that  appeared  it  was  mere  narra- 
tion of  past  events,  which  as  to  the  defendant 
would  be  pure  hearsay. 

The  defendant  Introduced  a  memorandum 
dated  November  23,  1887,  signed  by  the  per- 
son then  secretary  of  the  Insurance  company, 
and  found  In  the  inside  steel  safe  in  the  vault 
of  the  company  by  the  receivers,  on  their  ap- 
pointment, stating  that  "Nos.  41  and  42"  bad 
been  'Haken  by  Parsons  to  be  accounted  for." 
These  were  the  numbers  of  the  bonds  in 
■nit  This  paper,  when  found,  was  folded  in- 
side a  receipt  of  the  same  date,  signed  "J.  S. 
Parsons,  Pt,"  for  "two  bonds  Utica  Cement 
Mfg.  Co.  for  sale,  account  Continental  Life 
Ins.  Company."  There  was  clearly  no  error 
in  admitting  these  papers.  They  tended  to 
show  that  the  bonds  in  suit  were  In  the  hands 
of  the  president  of  the  insurance  company 
for  sale  for  its  account  at  a  date  long  after 


that  when  the  plaintiff  claimed  tfbe  had 
bought  them. 

A  few  other  rulings  are  made  reasons  of 
appeal  which  were  so  obviously  correct  as  to 
merit  no  discussion. 

There  la  no  error.  The  other  Judges 
concur. 


(It  OOBD.  tT8) 

NEW    HAVEN    COUNTY    v.    PARISH    OP 
TRINITY  CHURCH  OP  NEW  HAVEN. 

(Supreme  Court  of  Errors  of  Onnecticut    July 
20.  1909.) 

1.  Wll.1,8    (S    664*)— TiEOACIKS— CONDmOHS  — 

lupossiBiLrrr  or  Pebfobmanck. 

The  failure  of  a  church,  receiving  a  leeacy 
on  condition  that  it  shall  be  used  in  building 
a  Sunday  acbool  room  on  described  real  estate, 
to  perform  the  conditions  because  the  premises 
are  taken  by  a  county  for  a  public  use  does 
not  operate  to  deprive  the  church  of  the  right 
to  the  lency,  or  work  a  breach  of  trust  after 
its  payment 

[Ed.  Note.— For  other  cases,  see  Willi,  Cent 
Dig.  (  1560 ;    Dec.  Dig.  (  664.*] 

2.  E^uiNERT  Domain  ((  131*)— Assessmert  or 
Damages— Market  Value. 

A  county  condemninj;  land,  which  had  been 
conveyed  to  a  church  which  bad  received  a  leg- 
acy on  condition  that  it  should  use  the  same  m 
building  a  Sunday  school  room  on  the  premises, 
nepd  only  pay  the  market  value  of  the  premises, 
which  will  stand  in  the  place  of  the  property 
taken,  and  need  not  pay  to  the  church  the 
amount  of  the  legacy,  on  the  theory  that  the 
same  -will  be  lost  to  the  church  for  inability  to 
comply  with  the  conditions. 

[Ed.  Note.— For  other  cases,  see  Elminent 
Domain,  Dea  Dig.  (  131.*] 

8.  Eminent  Domain  (i  148*)— Damaqes— Iir- 

TBBB8T. 

Interest  runs,  on  the  damages  assessed  for 
the  taking  of  property  for  a  public  use.  from 
the  date  of  the  filing  of  the  report  of  the  com- 
mittee appointed  to  assess  the  damages,  on  the 
Supreme  Court  of  Errors  advising  the  superior 
court  to  accept  the  report 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, (3ent  Dig.  §1  397-3ro% ;  Dec.  Dig.  { 
148.  •} 

Case  reserved  from  Superior  Court,  New 
Haven  County;    Edwin  B.  Gager,  Judge. 

Proceedings  by  the  County  of  New  Haven 
against  the  Parish  of  Trinity  Church  of  New 
Haven  to  condemn  land.  Proceedings  reserv- 
ed for  the  advice  of  the  Supreme  Ck>urt  of 
Errors,  on  remonstrances  to  the  acceptance  of 
the  report  of  the  committee  appointed  to 
assess  damages.  Superior  Court  advised  to 
accept  the  report 

John  K.  Beach,  for  the  County  of  New 
Haven.  A.  Heaton  Robertson,  for  the  Parish 
of  Trinity  Church.  Burton  Mansfield  and 
James  Ei.  Wheeler,  for  the  Estate  of  Lucy 
H.  Boardman.  Oeorge  B.  Beers,  for  residu- 
ary legatees  under  Mrs.  Boardman's  wUL 

HALL,  J.  Up<«  the  complaint  of  the  coun- 
ty of  New  Haven,  brought  under  sections 
4105--1107  of  the  General  Statutes  of  1902, 
alleging  that  the  county  of  New  Haven  had 
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voted  to  take  certain  described  premises,  be- 
longing to  the  pariah  of  Trinity  Church  ot 
New  Haven,  for  the  site  of  a  county  court- 
house, and  that  the  county  commlsslonens 
were  unable  to  agree  with  the  owner  upon 
the  amount  to  be  paid  for  said  land,  a  Judge 
of  the  superior  court  appointed  a  committee 
to  ascertain  the  value  of  said  land  and  as- 
sess just  damages  to  the  owner.  The  com- 
mittee reported  the  value  of  the  land  to  be 
$58,000,  and  that  "that  sum  should  be  as- 
sessed as  just  damages  therefor  to  the  de- 
fendant [the  Parish  of  Trinity  Church],  un- 
less the  sum  should  be  increased  in  accord- 
ance with  the  facts  below  stated."  The  re- 
port then  proceeds  as  follows:  "The  property 
In  question,  known  as  57  Elm  street  New 
Haven,  was  conveyed  to  the  parish  of  Trinity 
Church  by  the  executors  of  Caroline  S.  Ed- 
wards, by  deed  dated  July  14, 1906,  as  a  gift 
to  said  parish  from  Lucy  Hall  Boardman  of 
New  Haven.  Said  Lucy  Hall  Boardman  died 
on  the  2dth  day  of  March,  1906,  leaving  a 
will  duly  admitted  to  probate  in  the  district 
of  New  Haven,  and  the  fifth  clause  provid- 
ed, among  other  things,  as  follows:  'Fifth. 
I  give  and  bequeath  the  following  sums  as 
hereinafter  stated:  •  •  •  twelve  thousand 
dollars  ($12,000)  to  the  rector,  wardens  and 
vestrymen  of  Trinity  Church  of  New  Haven, 
Connecticut,  for  use  in  building  a  Sunday 
school  room  and  for  such  other  improve- 
ments to  the  property  at  No.  57  Elm  street, 
New  Haven,  Connecticut,  as  may  be  needed. 
As  this  property  may  not  be  acquired  during 
my  lifetime  the  bequest  herein  made.  In  the 
hands  of  the  rector,  wardens  and  vestrymen 
aforesaid  may  be  allowed  to  accumulate  until 
the  property  comes  into  the  possession  of  the 
said  church.'  Said  estate  of  Mrs.  Boardman 
is  now  In  process  of  settlement,  la  solvent, 
and  fully  able  to  pay  said  legacy,  but  the 
same  has  not  yet  been  paid  or  received  by 
said  Trinity  parish.  If  the  law  be  so  that 
in  consequence  of  the  condemnation  of  the 
premises  in  question,  said  parish  will  lose 
the  benefit  of  the  above-described  legacy  of 
$12,000,  then  and  in  that  event  your  commit- 
tee assess  as  just  damages  for  the  taking  of 
said  premises  the  sum  of  $70,000,  with  what- 
ever Interest  may  be  due  on  said  legacy. 
If,  on  the  other  band,  the  law  Is  so  that  the 
condemnation  of  said  premises  does  not  affect 
the  right  of  said  parish  to  said  legacy  above 
described,  then  and  In  that  event  the  commit- 
tee assess  as  just  damages  for  the  taking  of 
said  premises  the  sum  of  $58,000.  •  •  •  " 
The  executors  of  the  estate  of  Mrs.  Board- 
man,  who  were  cited  in  as  co-defendants,  re- 
monstrated against  the  acceptance  of  the 
committee's  report,  upon  the  ground  that 
said  legacy  of  $12,000  to  the  Trinity  Church 
was  not  a  proper  matter  for  the  considera- 
tion of  the  committee,  and  the  plaintiff  re- 
monstrated against  the  acceptance  of  so 
much  of  the  report  as  assessed  the  damages 
at  $70,000  if  the  parish  would  lose  the  bene- 
fit of  the  legacy  of  $12,000. 


Among  the  questions  upon  which  our  ad- 
vice is  asked  by  the  reservation  are  these; 
(1)  Is  the  legacy  of  $12,000  to  the  parish  of 
Trinity  Church  valid  and  collectible  upon 
the  facts  reported  by  the  committee?  (2) 
Will  the  condemnation  of  said  land  for  the 
site  of  a  courthouse  work  a  forfeiture  of  the 
$12,000  legacy?  (3)  What  judgment  or  de- 
cision should  be  rendered? 

Section  4107  of  the  General  Statutes  of  1902 
provides  that  the  acceptance  of  the  report  of 
committee  appointed  to  assess  the  damages 
"shall  have  the  effect  of  a  judgment  in  favor 
of  the  owner  of  the  land  against  the  county 
for  the  amount  of  the  assessment  made  by 
the  committee."  It  has  been  suggested  that 
under  the.  statute  cited  the  committee  should 
in  its  report  have  made  one  unconditional 
assessment  of  a  certain  amount,  instead,  of 
two  conditional  assessments  of  different 
sums.  As  all  the  parties  before  us  have 
waived  this  question,  we  shall  treat  the  re- 
port as  assessing  only  that  one  of  the  two 
sums  which  we  hold  to  be  the  correct  one. 
Whether  by  the  language  of  the  will  the 
legacy  of  $12,000  is  valid,  and  If  so,  whether 
by  such  language  the  $12,000  can  be  used  by 
the  church  for  any  other  purpose  than  ttiose 
of  constructing  a  Sunday  school  room  upon 
the  premises  No.  57  Elm  street,  and  mak- 
ing Improvements  upon  that  particular  prop- 
erty, are  questions  which  this  proceeding  is 
scai-cely  adapted  to  raise,  and  which  we 
find  it  unnecessary  to  decide,  shice,  however 
they  may  be  answered,  the  amount  of  dam- 
ages properly  assessable  against  the  plaintiff 
in  these  proceedings  will  be  the  same.  The 
only  questions  regarding  this  legacy  with 
which  we  are  concerned  are,  will  the  tak- 
ing of  the  premises  57  Elm  street  by  the 
plaintiff,  under  the  lawful  exercise  of  the 
right  of  eminent  domain,  necessarily  deprive 
Trinity  Church  of  this  legacy  of  $12,000?  and. 
if  it  will,  can  the  Injury  for  such  loss  be  an 
element  of  damages  in  these  proceedings? 
As  the  first  of  these  two  questions  must  be 
answered  in  the  negative,  we  need  not  con- 
sider the  second. 

If  by  the  terms  of  the  will  the  $12,000  Is 
given  upon  condition  that  it  shall  be  ex- 
pended upon  the  premises  No.  57  Elm  street, 
and  these  premises  are  taken  for  a  public 
use,  it  is  the  act  of  the  law,  and  not  the 
act  or  fault  of  the  legatee  which  renders 
the  literal  performance  of  such  condition  im- 
possible. "Lex  nemini  faclat  Injurlam."  A 
failure  for  such  reason  to  perform  the  con- 
ditions of  the  gift  ought  not  to  work  an  In- 
jury to  the  church,  nor  a  benefit  to  the 
Boardman  estate,  nor  compel  the  county.  In 
addition  to  the  full  value  of  the  premises, 
which  the  church  held  unconditionally,  to 
pay  $12,000  for  something  which  it  does  not 
take.  The  inability  of  the  church  from  such 
cause  to  strictly  perform  the  conditions  of 
the  gift,  by  expending  the  $12,000  In  precisely 
the  manner  stated^in  the  will,  will  neither 
relieve  the  executorIB  of  Mrs.  Boardman  from 
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the  duty  of  paying  tbe  legacy,  nor  furnish 
ground  for  a  claim  of  forfeiture  or  breach  of 
trust  after  Its  payment.  ScovUI  t.  McMabon, 
62  Conn.  378,  389,  26  Atl.  479,  21  L.  R.  A. 
58,  36  Am.  St  Rep.  350.  To  the  extent  of 
enabling  the  church  to  take  and  retain  the 
legacy  the  law  will  regard  the  $58,000,  re- 
ceived under  the  condemnation  proceedings, 
as  standing  in  the  place  of  the  property  tak- 
en. The  law  requires  the  plaintiff  to  pay 
to  the  church  only  the  market  value  of  the 
premises  taken. 

The  legal  construction  of  the  report  Is 
that  damages  are  assessed  in  favor  of  the 
parish  of  Trinity  Church  for  $58,000,  inter- 
est on  which  would  run  from  the  date  on 
which  the  report  was  filed.  We  advise  the 
Judge  of  the  superior  court  to  accept  the  re- 
port of  the  committee.  No  costs  will  be  taxed 
In  this  court    Tbe  other  Judges  concurred. 

fit  Conn.  316) 

8DPRI3MB   rX)DGE,  NEW  ENGLAND  OR- 
DER OF  PROTECTION,  v.  HINB 
et  al. 

(Sapreme  Coort  of  Errors  of  Ooanectlcut.    July 
20.  1909.) 

1.  iNSUBAKtCE    (t    715*)  —  MtJTDAI,    BkNBTIT — 

Contract. 

The  application  for  membership  in  a  fra- 
ternal benefit  society,  and  tbe  certificate  issued, 
f^rm  the  contract 

(Ed.  Note.— For .  other  cases,  see  Insurance, 
Cent.  Dig.  i  1833;    Dec.  Dig.  i  715.*] 

2.  INSUSARCB  ((  712*)  —  MuxnAi,  Bbnitit— 
Place  of  Contract. 

A  member  of  a  foreign  fraternal  Ijenefit 
Mciety  Is  bonnd  by  tbe  laws  of  the  state  where 
the  society  is  domiciled,  the  certificate  being 
there  issued,  so  far  as  his  contractual  relation 
with  tbe  society  is  concerned,  though  the  cer- 
tificate is  delivered  in  Connecticnt. 

[Ed.  Note.— For  other  -cases,  see  Insurance, 
Cent  Dig.  {{  173-175,  1934 ;   Dec.  Dig.  {  712.»1 

&  IWSOBANCE  ((  769*)  —  Mutuai.  Behemt  — 

Pebsons    Who    mat    bk    Beheticiabies  — 

* 'Relative,*' 

Rev.  I^aws  Mass.  1902,  c.  119,  i  6,  provides 
that  a  fraternal  death  benefit  shall  be  payable 
only  to  tbe  husband,  wife,  etc.,  or  relative  of 
the  member  named  in  the  certificate.  The  char- 
ter of  a  fraternal  benefit  society  declared  its 
object  to  be  to  establish  a  fund  n'om  which,  on 
a  member's  death,  a  sum  not  exceeding  a  certain 
amount  should  be  paid  to  bis  family  or  a  rela- 
tive, and  its  constitution  declared  its  object  to 
be  to  create  a  fund  from  which  a  sum  not  ex- 
ceeding a  certain  amount  should  be  paid  to  the 
husband,  wife,  or  relative  of  a  member.  Eeld, 
tliat  a  son-in-law  of  a  member  was  not  a  "rela- 
tive" of  such  member,  and  could  not  be  named 
as  a  beneficiary;  only  a  relative  by  blood  be- 
ing intended  to  be  Included  in  that  expression. 

[Ed.  Note.— For  other  ^ses,  see  Insurance, 
Cent  Dig.  SI  1932-1938;    Dec.  Dig.  (  769.» 

For  other  definitions,  see  Woidn  and  Phrases, 
vol.  7,  pp.  6054-6058.] 

4.  INSUBARCE  (i  777*)  —  Mutual  Benetit  — 
Ihpbofeb  Designation  or  Beneticiabt  — 
Effect. 

Tbe  improper  designation  of  a  beneficiary 

does  not  avoid  the  contract  between  a  fraternal 

benefit  society  and  its  member. 
[Ed.    Note.— For  other  cases,   see  Insurance, 

Cent.  Dig.  i  1944;    Dec.  Dig.  |  777.*] 


&  INSUBANCE  (18  777,  778*>  -Mutual  Bknettt 
— Impbopbb  Desionation  of  Beneficiabt— 
Effect. 

Where  no  beneficiary  of  a  benefit  certificate 
has  l>een  designated,  or  the  designation  is  void, 
the  classes  of  persons  fixed  by  statute  who  may 
be  named  as  beneficiaries  take,  unless  otherwise 
provided  by  statute  or  the  laws  of  the  society. 
[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.   Dig.  f{  1941.  1945;    Dec.  Dig.   {f  777, 

8.  INSUBANCB  (t  782*)  —  Mutual  Benefit  — 
Payment  of  Dues  bt  Beneficiabt— Right 
TO  Recover. 

A  beneficiary  under  tbe  old  certificate  can- 
not recover  the  dues  and  assessments  paid  by 
him  on  a  change  of  beneficiary  by  the  member, 
where,  under  the  laws  of  the  order  and  tbe 
terms  of  the  certificate,  the  member  could  at  any 
time  cause  the  old  certificate  to  be  caAceled, 
and  a  new  one  issued,  naming  a  n$w  beneficiary. 
lEd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1948 ;  Dec  Dig.  |  782.*] 

7.  Insurance  (I  743*)  — Mutual  Benefit  — 
Patment  of  Dues  bt  Beneficiabt— Right 
TO  Recover 

Under  Rev.   Laws  Mass.   1902,   c.   119,   { 

8,  prohibiting  any  contract,  conditioned  on  an 
agreement  that  the  person  to  whom  a  fraternal 
benefit  certificate  is  made  payable  shall  pay 
the  dues  and  assessments,  no  equity  to  a  lien 
on  the  proceeds  of  a  certificate  can  exist  in 
favor  of  a  person  who,  believing  himself  to  be 
properly  named  as  beneficiary,  paid  the  dues 
and  assessments;  such  payment  violating  the 
spirit  of  tbe  law. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1888;    Dec.  Dig.  (  743.*] 

Appeal  from  Superior  Court  New  Haven 
County;   Joel  H.  Reed,  Judge. 

Interpleader  by  the  Supreme  Lodge,  New 
England  Order  of  Protection,  against  Charles 
F.  Hine,  Mary  A.  Hlnes,  and  others,  to  de- 
termine tbe  person  entitled  to  death  benefits 
under  a  certificate  issued  to  James  H.  Hlnes. 
Judgment  for  Mary  A.  Hlnes,  and  Charles 
F.  Hlne  appeals.    Affirmed. 

Seymour  C.  Loomls  and  Ernest  O.  Simp- 
son, for  appellant  Richard  H.  Tyner,  for 
appellee. 

THATER,  J.  The  plalntift  Is  a  fraternal 
beneficiary  society  located  in  the  common- 
wealth of  Massachusetts.  James  H.  Hlnes  of 
New  Haven,  now  dead,  was  a  member  of  the 
society.  It  Issued  its  certificate  for  death 
benefits  payable  in  the  event  of  his  death 
to  his  beneficiaries.  The  amount  was  $2,000. 
It  admits  its  willingness  and  readiness  to 
pay  this  sum  to  such  pefson,  or  persons,  as 
the  court  shall  direct  We  have  to  consider, 
therefore,  only  the  rights  of  the  claimants 
to  the  fond  as  between  themselves. 

On  August  2,  1895,  the  plalntlfT,  In  com- 
pliance with  an  application  made  by  said 
Hlnes,  issued  a  certificate  to  him  numbered 
26.031,  certifying  that  he  was  a  member  of 
the  order,  and  entitled  to  participate  in  the 
relief  and  benefit  fund  to  the  amount  of 
$2,000,  and  stating  that  said  sum  should  at 
his  death  be  paid  to  "Mary  A.  Hlnes,  wife, 
Charles  F.  Hlne,  son-in-law."     On  the  19th 
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day  of  October,  1900,  HInee  surrendered  this 
certificate,  and  by  Indorsement  thereon  re- 
quested tbat  a  new  certificate  be  Issued  to 
him  In  Ueu  thereof,  for  the  same  amount, 
payable  in  case  of  death  to  "Cliarles  F. 
Hine,  son-in-law."  In  compliance  therewith 
the  plaintiff  issued  to  him  the  certificate  now 
in  question,  numbered  44,909,  stating  there- 
in that  the  amount,  $2,000,  "was  at  his  death 
to  be  paid  to  Charles  F.'  Hine  as  son-in-law." 
This  certificate  was  issued  at  Boston  on  the 
19th  day  of  October,  1900.  James  H.  Hines 
died  on  the  2d  day  of  January,  190&  Ac- 
cording to  the  laws  of  the  lodge  and  the  laws 
of  the  state  of  Massachusetts  the  amount 
named  in  the  certificate  became  payable  at 
the  death  of  the  member.  Said  Charles  F. 
Hine,  who  is  one  of  the  present  claimants, 
was  married  to  Margaret  L.  Hines,  a  daugh- 
ter of  said  James  H.  Hines,  prior  to  the  is- 
suance of  either  of  the  certificates  mention- 
ed above,  and  three  children  were  bom  of 
said  marriage  prior  to  the  death  of  James  H. 
Mines,  and  still  survive.  On  October  18, 
1007,  said  Charles  F.  Hine  and  Margaret  L. 
Hine,  in  an  action  brought  by  the  latter, 
were  divorced,  and  the  custody  of  the  three 
children  was  granted  to  her.  Two  of  the  chil- 
dren are  now  living  with,  and  are,  and  since 
their  birth  have  been,  supported  by  their 
father.  Neither  he  nor  his  former  wife  have 
since  married.  Mary  A.  Hines,  the  success- 
ful claimant  In  the  court  below.  Is  the  widow 
of  James  H.  Hlnes.  These  are  the  only  de- 
fendants now  claiming  the  fund.  The  re- 
maining defendants  are  the  children  of  said 
James  H.  and  Mary  A.  Hines.  They  have 
assigned  any  rights  they  may  have  in  the 
fund  In  controversy  to  their  mother,  Mary  A. 
Hines,. and  make  no  claim  to  it. 

The  application  of  Hlnes  for  membership, 
and  the  ceitificate  issued  to  him  by  the  plain- 
tiff, constituted  a  contract  between  him  and 
the  company.  The  plaintlS  was  a  Massachu- 
setts corporation,  and  the  certificate  was  is- 
sued in  Boston.  But  Hlnes  was  a  member 
of  the  plaintiff  order,  and  was  bound  by  the 
laws  of  that  state  so  far  as  relates  to  his 
contractual  relation  with  the  order.  This  is 
true,  although,  as  appears  to  have  been  the 
case,  the  certificate  was  delivered  in  New 
Haven.  The  contract,  therefore,  is  to  be 
construed  in  accordance  with  the  laws  of  that 
state  and  the  charter  and  general  laws  of 
the  corporation.  It  is  provided  in  section  6, 
c.  119,  of  the  Revised  Laws  of  Massachusetts 
of  1902,  that  death  benefits  of  fraternal  bene- 
fit societies  shall  be  payable  only  to  the  husT 
band,  wife,  betrothed,  child  by  legal  adop- 
tion, parent  by  legal  adoption,  or  relatives  of, 
or  persons  dependent  upon,  the  person  named 
In  the  certificate.  One  of  the  objects  of  the 
plaintiff  order  as  provided  In  its  charter  is 
to  establish  a  relief  and  benefit  fund  from 
which,  upon  the  death  of  a  beneficial  member, 
"a  sum  not  exceeding  $5,000  shall  be  paid 
to  such  member  or  members  of  his  or  her 
family,  person  or  persons  dependent  or  re- 


lated to  him  or  her  as  he  or  tSbe  may  have 
directed  to  be  paid  as  is  provided  by  general 
laws."  And  section  1,  art  1,  of  its  constitu- 
tion declares  it  to  be  one  of  the  objects  of 
the  order  to  create  such  a  fund,  from  which 
a  sum  not  exceeding  $3,000  shall  be  paid  to 
the  "husband,  wife,  affianced  husband,  afiSanc- 
ed  wife,  relatives  of  or  persons  dependent 
upon  such  member."  The  corporation  was 
thus  authorized  by  the  statute  to  establish 
a  relief  and  benefit  fund  to  be  paid  to  cer- 
tain classes  of  persons  only,  and  Its  con- 
stitution declares  that  the  fund  Is  to  be 
raised  for  the  purpose  of  paying  benefits  to 
the  classes  of  persons  so  fixed  by  the  statute. 
Beneficial  societies  cannot  create  funds  for 
the  benefit  of  persons  outside  the  classes 
mentioned  in  the;  statute,  and  no  one  outside 
of  those  classes  can  be  a  beneficiary.  Ameri- 
can Legion  of  Honor  v.  Perry,  140  Mass. 
580,  589,  5  N.  E.  634;  Tepper  v.  Supreme 
Council,  61  N.  J.  Eq.  638,  840,  47  AtL  460,  88 
Am.  St  Rep.  449;  Lavlgne  v.  LIgue  des 
Patriotes,  178  Mass.  25,  28,  69  N.  E.  674,  54 
L.  R.  A.  814,  86  Am.  St  Rep.  460. 

The  first  question  presented  by  the  ap> 
peal  is  whether  the  appellant  Is  within  ei- 
ther of  the  classes  mentioned  In  the  statute 
and  the  charter  of  the  corporation.  The 
superior  court  has  found  that  he  was  not  de- 
pendent upon  the  member,.  James  H.  Hines, 
to  whom  the  certificate  was  issued,  and  it  is 
not  claimed  that  he  was  eligible  for  designa- 
tion as  a  beneficiary  unless  he  was  "a  rela- 
tive or*  such  member.  He  was  the  husband 
of  the  member's  daughter  at  the  time  the 
certificate  was  Issued,  and  he>  claims  that 
this  made  him  a  relative  within  the  mean- 
ing of  the  statute  and  the  constitntlon  of 
the  order.  The  appellee  claims  that  a  aoa- 
In-law  is  not  a. relative  of  the  member  with- 
in the  meaning  of  the  statute  and  charter, 
but  that,  if  he  is,  the  -divorce  terminated 
that  relationship  between  the  appellant  and 
Hine  before  the  latter's  death. 

A  son-in-law  is  a  relative  only  bj  affinity. 
The  statute  provides  specially  that  certain 
relatives  by  affinity — ^the  husband  or  wife — 
may  be  made  beneficiaries.  This  provision 
was  unnecessary  if  relations  by  affinity,  as 
well  as  by  blood,  were  Intended  to  be  Includ- 
ed In  the  words  "relatives"  as  used^n  the 
statute.  We  think  that  only  relatives  by 
blood  were  Intended  to  be  Included  in  that 
expression.  And  this  seems  to  be  the  con- 
struction placed  upon  It  by  die  Massachu- 
setts courts.  In  Shea  t.  Massachusetts  Ben- 
efit Association,  160  Mass.  289,  3a  N.  E.  855, 
39  Am.  St  Rep.  475,  the  court,  tn  accordance 
with  the  contention  of  both  parties,  held 
that  a  daughter-in-law  was  not  within  the 
classes  of  persons  who  may  be  beneficiaries 
under  this  statute.  The  designation  of  the 
appellant  as  beneficiary  was  therefore  in- 
valid from  the  beginning,  and  it  is  not  neces- 
sary to  Inquire  bow  his  statos  would  have 
been  affected  by  the  divorce  had  the  orig- 
inal designation  been  valid.     The  sapo'tor 
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■court  proi>erly  held  that  the  appellant  was 
not  entitled  to  the  fund. 

But  the  improper  designation  of  a  bene- 
ficiary did  not  render  void  the  contract  be- 
tween the  society  and  the  member.  The 
designation  was  void,  and  left  matters  as 
though  no  designation  had  been  attempted. 
Doherty  v.  A.  O.  H.  Widows,  etc.,  Fund,  170 
Mass.  285,  287,  57  N.  B.  463.  Where  stat- 
utes fix  the  classes  of  persons  for  whom  the 
fund  shall  be  accumulated,  the  persons  so 
indicated  will  take  where  there  had  been 
no  designation,  or  a  void  designation,  of  a 
beneficiary,  unless  otherwise  provided  by 
statute  or  the  laws  of  the  society.  Shea  r. 
Mass.  Benefit  Ass'n,  supra;  .  Clarke  r. 
Schwarzenberg,  162  Mass.  98,  101,,  88  N.  B. 
17;  Britton  r.  Royal  Arcanum,  46  N.  J.  Eq. 
102,  109,  18  Atl.  675,  19  Am.  St  Rep.  376; 
Knights  of  Columbus  v.  Rowe,  70  Conn.  545, 
561,  40  Atl.  451.  The  widow  and  children 
of  the  deceased  were  the  persons  for  whom 
the  fund  had  been  obtained  under  the  stat- 
ute and  laws  of  the  society,  and,  the  chil- 
dren having  assigned  any  interest  they  might 
have  to  the  widow,  she  was^  entltlied  to  the 
fund.  But  if  this  were  not  so,  the  appellant 
cannot  complain  of  the  Judgment,  as  he  has 
no  Interest  in  the  fund,  and  the  plaintiff  con- 
sents that  it  be  disposed  of  as  the  court  shall 
order. 

It  appears  from  the  finding  that  the  ap- 
pellaut,  believing  himself  to  be  a  legal  bene- 
ficiary under  each  of  the  certificates,  paid 
to  the  order  all  the  necessary  fees  and  as- 
sessments becoming  due  and  owing  to  the 
order  by  the  member  Hlnes  by  reason  of  his 
being  admitted  thereto,  and  entitling  him  to 
participate  in  its  relief  and  benefit  fund. 
The  money  was  not  advanced  as  a  loan 
to  Hines,  nor,  so  far  as  appears,  under  any 
agreement  proper  or  improper  with  him,  but 
voluntarily  because  it  was  supposed  that  the 
appellant  was  the  legally  designated  bene- 
ficiary. He  claims  that  if  he  is  not  entitled 
to  the  fond  as  beneficiary,  he  is  entitled  to 
I>e  reimbursed  for  the  moneys  so  paid.  Un- 
der the  laws  of  the  order  and  the  terms  of 
the  certificates  the  member  could  at  any 
time  cause  the  old  certificates  to  be  cancel- 
ed, and  new  ones  Issned,  naming  a  new  ben- 
eficiary of  the  fund.  It  is  well  settled  that 
In  such  a  case  a  beneficiary  under  the  old 
certificate,  who  has  paid  dues  and  assess- 
ments, cannot  recover  money  so  paid  by  him. 
The  beneficiary  has  no  vested  interest  in  the 
fond  during  the  life  of  the  member.  The 
contract  Is  with  the  latter,  who  during  his 
life  may  appoint  any  person  within  the  per- 
mitted classes  to  be  the  beneficiary.  A  bene- 
ficiary who,  knowing  ttiis,  pays  the  assess- 
ments takes  his  chance  of  remaining  bene- 
ficiary until  the  death  of  the  member.  If 
a  change  is  made,  he  has  no  lien  or  claim 
upon  the  fund  for  the  money  so  paid.  A 
person  Improperly  designated  can  stand  in 


this  respect  In  no  better  position  than  he 
would  bad  he  been  properly  designated.  The 
payment  in  either  case  Is  voluntary.  The 
court  properly  held  that  the  apiiellant  was 
not  entitled  to  reimbursement  of  the  money 
paid  by  him.  Independently  of  other  con- 
siderations, no  equity  to  a  lien  can  exist  in 
view  of  the  Massachusetts  statutes  (chapter 
119,  {  8),  prohibiting  any  contracts  between 
a  member  and  another  imder  which  the  lat- 
ter, if  made  a  beneficiary,  shall  pay  the  dues 
and  assessments.  The  payment  by  the  ap- 
pellant violated  the  spirit  of  this  law. 

There  la  no  error.    The  other  Judges  con- 
curred. 
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(Supreme  Conrt  of  Errors  of  Connecticnt.    Jnly 
20,  1909.) 

1.  AFFEAL  ARD  EbBOB  ({  361*)— PBOtlEEO^NOS 
FOB     TBANBFEB     of     CaUSB— STATEMENT     OF 

TnoB  ANo  Plack  of  Hoi:.dino  the  Cocbt  to 

Which  Appeai.  is  Taken. 

An  appeal  fails  to  comply  with  Gen.  St. 
1902,  n  791,  708,  where  it  does  not  state  either 
the  time  or  place  of  the  holding  of  the  conrt 
to  which  the  appeal  is  taken,  or  even  that  it 
la  to  the  next  term  in  the  judicial  district 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Dec  Dig.  {  864.*] 

2.  Apfkai,  akd  Ebbob  ((  804*)— Pbocbedinos 
FOB  Tbansfkb  of  Cause— VAUDrrr. 

The  joining  of  an  appeal  from  the  denial 
of  a  motion  to  set  aside  the  verdict  with  an 
appeal  from  the  final  judgment  would  not  render 
the  former  appeal  any  the  less  abatable,  upon 
the  ground  that  as  originally  taken  it  waa  not 
in  proper  form,  nor  taken  within  six  days 
after  the  lodgment,  than  it  would  have  been, 
had  there  been  no  each  joinder. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  804.*] 

3.  Appeal  and  Ebbob  (J  804*)  —  Plea  ih 
Abatement  to  Appeal— Time  fob  Filino. 

There  is  no  merit  in  the  claim  that  a  plea 
in  abatement  to  an  appeal  should  have  been 
filed  at  the  April,  inntpad  of  the  June,  term, 
where  the  appeal  was  not  made  returnable  to 
the  April  term  nor  entered  thereat 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  804.*] 

4.  Appeal  ard  Ebbob  ((  864*)— AintNDicBnr 

OF   APPEALr-RlGHT  TO. 

An  amendement  of  an  appeal,  making  it 
returnable  to  a  term  to  which  it  does  not  appear 
it  was  ever  intended  to  be  returned,  and  was 
not  in  fact  returned,  and  to  which  it  cannot  be 
returned  because  the  term  has  expired,  will  be 
denied ;   no  sufficient  reason  appearing  therefor. 

_[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  364.*] 

5.  Appeal  and   Ebbob   (J  428*)— Notice  of 
Appeal— Time  fob  Filing. 

A  notice  of  appeal,  filed  within  the  specified 
time  after  the  acceptance  of  the  verdict  though 
before  the  date  of  the  jadement  as  stated  in  the 
judgment  file,  and  not  withdrawn,  is  to  be  re- 
garded as  a  continuing  notice  after  the  date  of 
judgment  as  fixed  by  the  judgment  file,  and  so 
to  be  a  notice  filed  after  the  rendition  of  the 
judgment  within  Gen.  St.  1902,  {  700,  requiring 
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a  notice  of  appeal  to  be  filed  within  one  week 
after  judgment. 

[E^.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec.  Dig.  i  428.*] 

Levea  A.  Hull  presented  a  claim  to  the 
administrators  of  the  estate  of  Joseph  W. 
Kindregen,  deceased,  and  from  the  commis- 
sioners' report  she  appealed  to  the  superior 
court  of  New  Haven  county,  where  there  yiras 
a  judgment  in  her  favor,  and  from  a  refusal 
to  set  aside  the  verdict  and  the  Judgment  the 
administrators  appealed.  Claimant  filed 
pleas  in  abatement  to  the  appeals  to  whicb 
the  administrators  demurred.  Demurrer  to 
one  plea  overruled,  and  to  the  other  sus- 
tained. 

Hull,  McGulre  &  Hull,  for  the  plea.  James 
M.  Lynch  and  William  £.  Thomas,  opposed. 

HALL,  J.  The  appellant,  in  the  superior 
court,  Levea  A.  Hull,  whom  we  shall  call 
the  "plaintiff,"  presented  to  the  appellees, 
(defendants) '  administrators  of  the  estate  of 
Joseph  W.  Kindregau,  a  claim  for  about 
$25,000,  for  compensation  for  services,  ex- 
I)en^8,  etc.,  rendered  and  incurred  by  the 
plaintiff,  under  an  agreement,  in  the  care 
of  said  Kindregan  and  his  wife  during  some 
nine  years  prior  to  May,  1907,  the  date  of 
death  of  said  Kindregan.  Firom  the  report 
of  the  commissioners  upon  said  claim,  the 
plaintiff  appealed  to  the  superior  court  of 
New  Haven  county,  where,  upon  the  trial  ot 
the  case  to  the  Jury,  a  verdict  was  on  the 
5th  of  March,  1909,  rendered  for  the  plainUCC 
for  $10,000. 

March  6,  1909,  the  defendants  filed  a  mo- 
tion to  set  aside  the  verdict  and  for  a  new 
trial,  upon  the  ground  that  the  verdict  was 
against  the  evidence.  March  8,  1909,  the  de- 
fendants signed  and  filed  the  following  notice 
of  appeal:  "Hull's  Appeal  from  Commission- 
ers. Superior  Court,  New  Haven  County, 
March  8,  1908.  Notice  of  Appeal.  In  the 
above-entitled  action  the  defendants  appeal 
from  the  judgment  rendered  therein  to  the 
Supreme  Court  of  Errors."  March  19,  1909, 
the  court  denied  the  defendants'  motion  to 
set  aside  the  verdict.  March  19,  1909,  the 
clerk  signed  and  filed  the  judgment  file,  of 
that  date.  March  25,  1909,  Ihe  defendants 
signed  and  filed  the  appeal.  In  the  following 
form:  "Levea  A.  Hull's  Appeal  from  Com- 
missioners. New  Haven  County,  Superior 
Court,  March  24,  1909.  Appeal  from  Denial 
of  Motion  to  Set  Aside  Verdict.  The  appel- 
lees in  the  above-entitled  case  hereby  appeal 
to  the  Supreme  Court  of  Errors,  from  the 
denial  of  the  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence, and  herewith  file  a  copy  of  all  the 
rulings  and  evidence  in  said  case,  and  hereby 
request  the  court  to  certify  the  same,  to- 
gether with  the  exhibits,  to  the  Supreme 
Court  of  E^rrors  and  make  it  part  of  the  rec- 
ord."   The  evidence  and  rulings  were  after- 


wards certified  by  the  court  and  made  a  part 
of  the  record.  April  30,  1909,  the  trial  Judge 
filed  a  finding  of  facts  in  the  case.  May  8, 
1909,  the  defendants  filed  an  appeal,  which, 
after  the  proper  caption,  was  as  follows: 
"In  the '  above-entitled  cause  the  appellees 
(defendants)  appeal  from  the  Judgment  of 
said  conrt,  and  from  the  refusal  of  said 
court  to  set  aside  the  verdict  as  against 
the  evidence,  to  the  Supreme  Court  of  Er- 
rors to  be  held  at  New  Haven  on  the  first 
Tuesday  of  June,  1909,  for  the  revision  of 
the  errors,"  etc.  One  of  the  several  reasons 
of  appeal  assigned  in  this  appeal  is  that  the 
court  erred  in  denying  the  aiipellees'  motion 
to  set  aside  the  verdict  as  against  the  evi- 
denca  May  26,  1909,  the  plaintiff  filed  two 
pleas  in  abatement  with  the  clerk  of  tbls 
court,  one  to  the  appeal  from  the  denial  ot 
the  motion  to  set  aside  the  verdict,  upon 
the  grounds,  among  others:  (1)  That  the 
attempted  appeal  stated  neither  the  time  nor 
place  of  the  holding  of  the  court  to  which 
the  appeal  was  taken;  and  (2)  that  the  de- 
fendants did  not  appeal  from  the  denial  of 
the  motion  to  set  aside  the  verdicf  within 
six  days  from  the  rendition  of  the  Judgment 
And  the  other  to  the  appeal  fr,ai  the  final 
Judgment,  upon  the  ground,  among  others, 
that  the  defendants  did  not,  within  "one 
week  after  the  rendition  of  the  judgment  in 
such  cause,"  file  with  the  clerk  of  the  court 
in  which  the  judgment  was  rendered  a  writ- 
ten notice  of  appeal,  as  required  by  section 
700  of  the  General  Statutes  of  1902.  The 
defendants  moved  that  the  plea  in  abate- 
ment to  the  appeal  from  the  denial  of  the 
motion  to  set  aside  the  verdict  be  stmck 
out,  as  filed  too  late,  and  also  moved  for 
leave  to  amend  that  appeal  by  adding,  after 
the  words  "appeal  to  the  Supreme  Court  of 
Errors,"  the  words  "next  to  be  beld  at 
Bridgeport  in  and  for  the  Third  Judicial  dis- 
trict on  the  second  Tuesday  of  April,  1909," 
and  also  demnrred  to  both  pleas  in  abate- 
ment. 

The  attempted  appeal  of  March  25th,  from 
the  denial  of  the  motion  to  set  aside  the  ver- 
dict, should,  under  section  788,  have  been 
taken  to  the  Supreme  Court  of  Errors  next 
to  be  held  at  Bridgeport  on  the  second  Tues- 
day of  April,  1909.  as  that  was  the  next  term 
of  the  Supreme  Conrt  of  Errors  to  be  held  in 
the  Third  Judicial  district  after  the  filing  of 
the  appeal.  If  so  taken  and  duly  entered,  it 
would  have  been  open  to  the  appellant  to 
move  at  that  term  for  a  continuance,  in  view 
of  the  proceedings  related  to  an  appeal  from 
the  final  Judgment  and  of  a  possible  consoli- 
dation of  the  two  appeals  at  a  subsequent 
term.  It  was  not  so  taken,  nor  was  it  taken 
to  any  term  of  the  Supreme  Court  It  failed 
to  comply  with  the  requirements  of  sections 
791  and  798,  since  it  failed  to  state  either  the 
time  or  place  of  the  holding  of  the  court  to 
which  the  appeal  was  taken,  or  even  that  it 
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was  taken  to  the  term  next  to  be  held  In  that 
judicial  district.  In  re  Application  of  Shel- 
ton  St  R.  Co.,  70  Conn.  329,  331,  39  AU.  440 ; 
Baydm  v.  Fair  Etaven  &  W.  H.  Co..  76  Conn. 
395,  358,  56  AU.  613.  This  appeal  would 
have  been  abatable  at  the  April  term  of  the 
Supreme  Court  held  at  Bridgeport,  had  It 
been  entered  there.  Instead  of  entering  It 
there,  the  defendants  have  attempted  to  Join 
It  with  the  appeal  of  May  8th,  from  the  final 
judgment ;  bui  as  a  part  of  that  appeal,  it  is 
equally  abatable  upon  the  ground  that  it  was 
not,  nor  was  any  appeal  from  the  denial  of 
the  motion  to  set  aside  the  verdict,  taken  In 
the  form  required  by  the  statute,  and  as  re- 
quired by  section  805,  within  six  days  after 
the  entry  of  the  judgment  on  the  verdict, 
which  was  March  19th.  Assuming,  without 
deciding,  that  the  appeal  of  March  25th,  had 
it  been  taken  In  proper  form  might,  even 
though  not  entered  at  the  April  term,  have 
been  Joined  with  the  appeal  of  May  8th  from 
the  final  Judgment,  returnable  to  the  June 
term,  yet  such  union  of  the  two  appeals 
would  not  render  the  appeal  from  the  denial 
of  the  motion  to  set  aside  the  verdict  any  the 
less  abatable,  upon  the  ground  that,  as  orig- 
inally taken,  it  was  not  a  valid  appeal,  and 
that  no  valid  appeal  was  taken  within  six 
days  after  the  rendition  of  Judgment,  then 
it  would  have  been,  had  there  been  no  Join- 
der of  the  two  afijeals.  Stillman  Vi  Thomp- 
son, 80  Conn.  192,  194,  67  Atl.  528. 

There  is  no  merit  in  the  claim  that  the 
plea  in  abatement  to  the  appeal  from  the 
denial  of  the  motion  to  set  aside  the  verdict 
should  have  been  filed  at  the  April  term  at 
Bridgeport,  instead  of  the  June  term  at  New 
Haven.  The  appeal  of  March  25th  was  not 
made  returnable  to  the  April  term,  nor  was 
it  entered  at  that  term.  The  demurrer  to  the 
plea  in  abatement  to  the  denial  of  the  motion 
to  set  aside  the  verdict  is  overruled,  and  the 
plea  sustained. 

The  motion  to  amend  the  appeal  of  March 
25th  is  denied.  No  sufficient  reason  appears 
why  we  should  permit  an  amendment  making 
an  appeal  returnable  to  a  term  to  which  it 
does  not  appear  it  was  ever  intended  to  be 
returned,  nor  was  In  fact  returned,  and  to 
which  it  cannot  now  be  returned,  since  that 
term  has  expired. 

The  notice  of  appeal  of  March  8tb,  filed 
after  the  verdict  and  before  the  date  of  the 


Judgment  file,  was  a  sufficient  notice  to  en- 
title the  defendants  to  appeal  from  the  final 
judgment  Under  section  790  such  notice  of 
appeal  must  be  filed  "within  one  week  after 
the  rendition  of  the  judgment"  A  Judgment 
is  In  fact  rendered  in  a  cause  tried  to  tlie 
court  when  the  trial  Judge  officially  announ- 
ces his  decision  either  orally  In  open  court 
or  by  memorandum  filed  with  the  clerk,  and 
the  party  desiring  to  appeal  may  at  any  time 
within  a  week  thereafter  properly  file  his 
notice  of  appeal,  although  no  Judgment  file 
has  been  formally  written  out,  and  when  pre- 
pared in  such  a  case  the  judgment  file  should 
bear  the  date  of  the  announcement  of  the  de- 
cision. Bulkeley's  Appeal,  76  Conn.  454,  458, 
67  AU.  522.  But  In  the  caso  of  a  Jury  trial 
of  a  dvil  cause  there  Is  not  as  in  the  trial 
of  court  cases,  either  an  announcement  by 
the  Judge  of  a  decision  or  of  a  Judgment 
either  orally  or  by  an  official  memorandum 
filed  with  the  clerk.  While  the  announce- 
ment by  the  Jury  and  the  acceptance  by  the 
court  of  a  verdict  differs  technically  from 
the  announcement  by  a  trial  judge  of  its 
decision,  yet  there  is  such  a  relation  between 
the  acceptance  of  a  verdict  and  the  entry  of 
judgment  upon  the  verdict  that  a  notice  of 
appeal,  filed  within  the  specified  time  after 
such  acceptance,  and  not  recalled,  ought  fair- 
ly to  be  regarded  as  a  continuing  notice  In 
analogy  to  the  effect  given  to  a  request  to 
place  a  cause  upon  the  Jury  docket  in  Fuller 
V.  Johnson,  80  Conn.  493-^95,  68  Atl.  977. 

The  demurrer  to  the  plea  In  abatement  to 
the  appeal  of  May  8th  from  the  Judgment  Is 
sustained,  and  the  plea  overruled.  The  oth- 
er Judges  concur. 

(82  Conn.  701) 

KENDALL  v.  LUTHER. 

(Snpreme  Court  of  Errors  of  Connecticut    July 
20,  1909.) 

Action  by  Harriet  P.  Kendall  a^inat  Estelle 
E.  Lnther,  administratrix.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Plaintiff  pleads 
in  abatement  to  the  appeal  for  failure  to  file 
a  notice  of  appeal.    Flea  m  abatement  overruled. 

William  W.  Bierce,  for  the  plea.  Edwin  S. 
Thomas,  opposed. 

PER  CURIAM.  The  plea  Is  overmled,  for 
the  reasons  stated  in  Hall's  Appeal,  82  Conn. 
— .  73  AH.  798. 
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In  te  SHELIiT. 


(Superior  Coart  of  Delaware.    Kent.    Jaly  S, 
1909.) 

Attachmewt  (S  64*)  —  Pbopektt  Subject  — 
Funds  in  Hards  or  Shekiff. 

Attachment  of  the  distribntiye  share  of  the 
proceeds  of  a  sheriff's  sale  in  the  hands  of  the 
sheriff,  before  the  sale  was  confirmed  or  the 
property  distributed,  by  a  creditor  of  such  dis- 
tributee, was  invalid ;  it  being  against  public 
Solicy  to  disturb  the  administration  of  pabli<i 
utiea  by  public  officers. 
(Ed.  Note. — ^For  other  cases,  see  Attachment, 
Cfent.  Dig.  11  181-188;  Dec  Dig.  I  64.*] 

Petition  by  Mary  E.  Shelly  to  pay  money 
ont  of  court    Application  granted. 

Argued  before  CONRAD,  WOOLLEY,  and 
HASTINGS,  JJ. 

John  B.  Hutton,  for  petitioner.  William 
M.  Hope,  for  attaching  creditor  of  petitioner. 

WOOLLET,  J.  It  appears  from  the  rec- 
ords of  this  court  and  from  the  several  peti- 
tions filed  In  this  cause  that  at  the 


term,  A.  D.  1908,  a  judgment  was  entered 
in  favor  of  Jennie  W.  Hawkins  against 
Thomas  S.  Maughn,  which  became  a  lien  on 
the  lands  of  the  said  Thomas  S.  MaughiL 
On  the  15th  day  of  June,  A.  D.  1908,  Thomas 
9.  Maughn  granted  and  conveyed  the  said 
lands  so  Incumbered  unto  Thomas  R.  Adams. 
On  the  16th  day  of  June,  A.  D.  1908,  a  judg- 
ment was  entered  in  this  court  in  favor  of 
Mary  B.  Shelly  against  Thomas  R.  Adams 
for  the  real  debt  of  $i82,  which  became  a 
lien  upon  the  land  so  conveyed  by  Thomas 
S.  Maughn  to  Thomas  R.  Adams.  To  the 
February  term,  A.  D.  1909,  a  writ  of  vendi- 
tioni exponas  was  issued  upon  the  judgment 
against  Thomas  S.  Maughn,  addressed  to 
William  E.  Maloney,  sheriff  of  Kent  county, 
pursuant  to  the  mandate  of  which  the  sher- 
iff sold  the  lands  incumbered  by  the  two 
judgments  aforesaid  at  public  auction  and 
made  proper  return  of  the  said  writ,  with 
his  doings  thereunder  indorsed  thereon.  It 
appears  that  the  February  term,  A.  D.  1909, 
of  the  court  commenced  on  Monday,  the  1st 
day  of  February,  A.  D.  1909.  It  does  not 
appear  when  and  upon  what  date  the  sheriff 
distributed  the  proceeds  of  the  sale.  On 
Thursday,  th.e  4th  day  of  February,  A.  D. 
1909,  a  writ  of  fieri  facias  with  an  attach- 
ment clause  appended,  issuing  from  S.  Brady 
Cooper,  a  justice  of  the  peace  for  Kent 
county,  was  laid  in  the  hands  of  the  sheriff, 
and  the  rights  and  credits  of  Mary  E.  Shel- 
ly in  her  judgment  against  Thomas  B.  Adams 
were  attempted  to  be  attached. 

The  amount  of  the  proceeds  of  the  sale 
then  or  afterwards  ascertained  to  be  applica- 
ble to  the  judgment  in  favor  of  Mary  E. 
Shelly  and  against  Thomas  R.  Adams  was 
the  sum  of  $85.45,  which  sum  being  demand- 
ed by  the  said  Mary  E.  Shelly  by  virtue  of 
her  riglits  as  plaintiff  in  the  said  judgment 


against  Thomas  R.  Adams,  and  being  also 
demanded  by  Harriett  D.  Cooper,  the  judg- 
ment creditor  of  the  said  Mary  E.  Shelly 
under  the  attachment  fieri  facias  laid  in  the 
hands  of  the  i^eriff  as  aforesaid,  the  sheriff 
of  Kent  county  presented  his  petition  to  this 
court  and  asked  and  obtained  leave  to  pay 
the  same  into  the  registry  thereof.  At  the 
April  term,  A.  D.  1909,  Mary  E.  Shelly  pre- 
sented her  petition,  praying  that  the  sum  of 
$85.45  so  paid  into  court  be  paid  and  de- 
livered to  her.  The  prayer  of  the  petition 
was  resisted  by  Harriett  D.  Cooper,  the  at- 
taching creditor  of  Mary  E.  Shelly,  upon 
the  grounds,  first,  that  the  money  was  Im- 
properly paid  into  court,  and,  second,  ttiat 
the  attachment  was  properly  laid,  and  there- 
fore the  money  should  be  paid  unto  her  as 
the  attaching  creditor  of  Mary  E.  Shelly,  In- 
stead of  being  paid  to  Mary  K  Shelly. 

Considering,  first,  the  question  as  to  the 
propriety  of  the  court's  order,  allowing  the 
praj'er  of  the  sheriff's  petition  to  pay  into 
court  the  money  which  was  due  some  one 
under  the  judgment  against  Thomas  R. 
Adams,  it  appears  that  the  sheriff  acted  un- 
der section  8  of  chapter  32  of  the  Revised 
Code,  wherein  he  is  authorized  to  bring  into 
court  money  for  the  payment  of  which  there 
n.-e  several  claimants,  and  that  upon  the  face 
of  his  petition  he  complied  with  section  4  of 
rule  7  of  the  rules  of  the  superior  court  in 
making  "a  written  statement  of  the  facts 
and  of  the  several  claimants."  By  his  peti- 
tion it  further  appears  that  one  claimant  is 
Mary  E.  Shelly,  who  demanded  the  money 
because  of  her  position  as  judgment  creditor 
of  Thomas  R.  Adams,  terre-tenant  of  the 
lands  from  the  sale  of  which  the  money  in 
dispute  arose,  and  that  the  other  claimant 
is  Harriett  D.  Cooper,  who  demanded  the 
money  because  of  her  position  as  a  creditor 
of  the  said  Mary  E.  Shelly,  and  because  of 
rights  claimed  under  the  attachment  process 
laid  in  the  hands  of  the  sheriff.  While  ob- 
viously two  people  were  claiming  of  the  Sher- 
iff one  fund,  and  while  the  sheriff  received 
two  demands  for  the  payment  of  one  sum, 
the  counsel  resisting  the  petition  to  pay  the 
money  out  of  court  urges  that  Harriett  D. 
Cooper  was  the  creditor  of  Mary  E.  Shelly, 
and  as  Mary  E.  Shelly  was  the  creditor  of 
Thomas  R.  Adams,  to  the  paym^it  of  whose 
judgment  in  part  the  fund  was  applicable, 
there  was  in  theory  but  one  claimant,  and 
that  claimant  was  the  person  who  in  law 
was  entitled  to  the  fund  applicable  to  Adama* 
judgment  He  further  contends  that  the 
right  to  the  fund  of  Mary  E.  Shelly  as  a 
claimant  was  lost  by  her  when  her  rights 
and  credits  were  attache*  by  Harriett  D. 
Cooper  in  the  hands  of  the  sheriff,  and  as  a 
consequence  Harriett  D.  Cooper  is  the  only 
claimant  If  this  be  true,  it  Is  urged  that 
there  were  not  several  claimants  with  eon- 


•For  oUisr  cases  see  same  topic  snd  section  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  data,  t  Reporter  Imdexe 
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flicting  claims,  as  contemplated  by  the  stat- 
ute and  the  rule,  and  therefore  the  mosey 
was  Improperly  paid  Into  coart  on  the  ifher- 
llTs  petition. 

While  It  Is  true  that  the  sheriff  might  have 
pleaded  nulla  bona  to  the  attachment,  and 
In  the  trial  of  that  plea,  either  before  a  Jus- 
tice of  the  peace  or  on  appeal  to  this  court, 
have  had  determined  and  adjudicated  the 
right  of  a  creditor  of  a  distributee  to  attach 
In  the  hands  of  the  sheriff  the  funds  to  be 
distributed,  or  while  recovery  might  be  had 
In  an  action  at  law  against  the  sheriff  for 
funds  Improperly  applied  or  withheld  by 
him,  yet  the  court  does  not  feel  that  in  this 
case,  when  the  claims  were  submitted  to  it 
for  Its  decision  without  objection  from  either 
party  seeking  the  fund,  the  sheriff's  petition 
on  its  face  showing  there  were  two  claim- 
ants with  conflicting  claims,  it  should  annul 
its  order  and  cause  the  question  involved, 
and  to  be  next  considered,  to  be  returned  to 
It  in  another  manner  and  by  a  circuitous 
route. 

The  remaining  objection  to  the  prayer  of 
the  petition,  urged  by  the  counsel  resisting, 
ta  that  the  rights  of  Mary  E.  Shelly  in  the 
<  fund  applicable  to  her  Judgment  against 
Thomas  R.  Adams  have  been  attached  in  the 
hands  of  the  sheriff ;  hence  the  money  should 
be  paid,  not  to  her,  but  to  her  attaching  cred- 
itor. Counsel  for  the  contesting  claimants 
agree  that  in  law  the  alienee  of  the  defendant 
In  the  writ  succeeds  to  the  right  of  bis  gran- 
tor to  be  paid  any  balance  of  the  proceeds  of 
the  sale  remaining  after  payment  of  all  legal 
demands  against  the  defendant,  and  that, 
when  there  are  Judgments  against  the  alienee, 
the  balance  which  otherwise  would  be  paid 
to  the  alienee  should  be  applied  to  the  pay- 
ment and  discharge  of  those  Judgments. 
There  is,  tlierefore,  -left  for  determination  bnt 
one  question,  which  Is  the  manner  and  time 
In  which  money  in  the  hands  of  a  sheriff  may 
be  diverted,  by  attachment  process,  from  the 
ordinary  channels  of  distribution. 

The  courts  of  this  state  have  quite  uni- 
formly held  that  money  held  by  a  public  of- 
ficer or  other  person  1h  a  fiduciary  capacity 
is  not  liable  to  attachment  while  so  held. 
Farmers'  Bank  v.  Ball,  2  Penn.  374,,  377,  46 
Atl.  751;  Jaquett's  Adm'r  v.  Palmer,  2  Har. 
144;  In  re  Truxton.  2  Marv.  373,  43  Atl.  257 ; 
Pltchett  V.  Dolbee,  3  Har.  267;  Plunkett  v. 
Le  Huray,  4  Har.  436 ;  Lyon's  Adm'r  v.  Hous- 
ton's Adm'r,  2  Har.  349;  Johns  v.  Allen,  6 
Har.  419 ;  Rossell  t.  Bartram,  1  Penn.  242,  40 
Atl.  242.  The  reason  of  this  rule,  among 
others,  is  that  It  Is  against  private  rights  to 
disturb,  by  legal  process,  the  lawful  admin- 
istration of  a  fiduciary  relation,  and  It  is 
against  public  policy  to  embarrass  or  dis- 
turb, by  execution  process,  public  officers  in 
the  orderly  administration  of  public  dutiies. 
The  rule,  however,  is  limited  in  its  duration 
to  the  period  of  the  fiduciary  relation;  the 
language  of  our  decisions  t>eing  that  "money 
held  by  a  public  officer  or  other  person  In  a 


fiduciary  capacity  Is  not  liable  to  attachment 
while  BO  held."  As  the  sheriff  is  a  public 
officer  acting  in  a  fiduciary  capacity,  it  is 
necessary  to  ascertain  how  and  when  be 
ceases  to  act  in  that  capacity,  In  order  to  as- 
certain how  and'  when  he  is  liable  to  attach- 
ment for  money  received  in  his  hands  of- 
ficially and  held  in  his  hand  unofficially. 

Counsel,  in  opposing  the  prayer  of  the  peti- 
tion, urges  that  the  time  at  which  to  deter- 
mine the  order  of  distribution  and  to  ascer- 
tain the  existence  of  a  surplus  due  the  de- 
fendant in  the  writ  or  bis  alienee  Is  upon  the 
return  day  of  the  selling  writ,  and  not  upon 
a  subsequent  day  when  actual  distribution  Is 
made.  It  is  contended  that  upon  the  return 
day  of  the  writ  all  rights  are  fixed,  and  all 
persons  entitled  to  share  in  the  proceeds  of 
the  sale  are  ascertained.  The  court  holds 
otherwise,  as  it  is  of  the  opinion  that  no  per- 
sons obtain  fixed  rights  in  the  proceeds  of  a 
sherlCTs  sale  until,  at  least,  the  sale  is  con- 
firmed, which  cannot  be  until  the  first  Friday 
after  the  return  day  of  the  writ  Even  aftei 
confirmation,  the  order  of  the  distrlbutioi, 
and  the  personnel  of  the  distributees  may 
change  from  time  to  time.  After  confirma- 
tion and  before  final  distribution,  one  or  more 
Judgments  against  /the  defendant  might  be 
assigned,  paid,  or  vacated,  or  the  method  of 
distribution  changed  and  diverted  by  the  de- 
cree of  the  Chancellor.  Comog  v.  Cornog,  3 
Del.  Ch.  407;  Qemmill  t.  Richardson,  4  Del. 
Ch.  599.  In  Jaquett's  Adm'r  v.  Palmer,  2 
Har.  144,  the  court  held  that  a  surplus  In 
the  hands  of  the  sheriff,  "after  all  executions 
are  satisfied,"  may  be  attached,  thereby  indi- 
cating that  the  fiduciary  capacity  of  the  sher- 
iff did  not  cease  to  exist  until  he  had  ap- 
plied the  proceeds  to  the  satisfaction  of  all 
legal  demands.  In  re  Truxton,  2  Marv.  373, 
43  Atl.  257,  the  court  held  that  the  sheriff 
could  not  be  held  on  attachment  for  not  an- 
swering as  garnishee,  unless  It  should  ap- 
pear that  he  had  a  balance  in  hand  to  be  paid 
over  to  the  defendant. 

It  therefore  appears  by  the  decisions  in 
this  state  that  money  in  the  hands  of  a  sher- 
iff cannot  be  attached  until  after  he  has  per- 
formed his  fiduciary  duties  by  applying  the 
proceeds  of  a  sale  to  all  legal  demands. 
When  the  money  Is  applied  to  all  legal  de- 
mands,-and  a  balance  or  overplus  is  ascer- 
tained, then  such  balance  or  overplus  is  held 
by  him  otherwise  than  in  his  fiduciary  capac- 
ity, and  for  it  he  Is  liable  either  to  be  sued 
or  attached.  Fitchett  v.  Dolbee,  S  Har.  267. 
As  the  attachment  in  this  case  was  laid  one 
day  before  the  day  of  the  confirmation  of  the 
sale,  its  purpose  could  not  have  been  to  reach 
a  surplus,  for  no  distribution  Is  shown  to 
have  been  made  before  confirmation ;  its  ob- 
ject was  to  reach  and  get  the  share  of  one  of 
the  i^al  distributees  before  distribution  was 
made  and  completed,  and  its  effect  was  to 
embarrass  and  disturb  the  sheriff  as  a  public 
officer  in  the  orderly  distribution  of  funds 
held  by  him  in  his  fiduciary  capacity. 
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The  court  Is  of  the  opinion  that  the  attach- 
ing creditor  of  Mary  E.  Shelly  takes  nothing 
by  her  process,  and  that  Mary  E.  Shelly,  as 
plaintiff  In  the  judgment  against  Thomas  R. 
Adams,  Is  entitled  to  the  money  paid  Into 
court,  less  the  costs  of  her  petition,  and  di- 
rects an  order  to  be  drawn  accordingly. 


(29  R.  I.  343) 

NEWELL  V.  WHITE  et  al. 

(Supreme   Court   of   Rhode   Island.     Dee.   19, 
1908.) 

1.  Wii-i^  (8  289*)  —  Pbobatb  —  Testmont  of 
Attesting  Witnesses. 

Where  attesting  witnesses  to  a  will  not  only 
deny  that  testator  signed  the  will  in  their  pres- 
ence and  that  they  signed  in  his  presence,  but 
deny  their  signatures  thereon,  and  they  are  dis- 
credited by  proof  that  the  signatures  are  gen- 
uine, the  maxim,  "False  in  one  thing,  false  In 
everything,"  may  be  applied  in  considering  their 
testimony,  and  the  presumption  applicable  to 
deceased  attesting  witnesses,  in  proof  that  they 
subscribed  the  will,  may  be  applied  to  such  at- 
testing witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  289.»] 

2.  Witnesses  (I  S22*)— Right  to  Contbadict 
Witnesses. 

One  bound  by  law  to  produce  a  witness, 
such  as  a  subscribing  witness  to  a  will,  does  not 
vouch  for  his  credit ;  and  hi  may  contradict  the 
witness  giving  damaging  evidence  against  him. 
and  prove  the  truth  of  any  particular  foct  by 
any  other  competent  testimony  in  direct  contra- 
diction to  such  witness. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1095 ;   Dec.  Dig.  I  822.*] 

3.  Wills  (S  303*)  —  ExECtmow  —  Evidence— 

SUFFICIENCT. 

A  will  may  be  supported  against  the  tes- 
timony of  some  or  of  all  the  subscribing  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S§  711-723:   Dec.  Dig.  {  303.*] 

4.  Evidence  (§  70*)— PKESUMmoNS. 

The  presumption  that  all  things  have  been 
done  regularly  includes  regularity  in  the  order 
of  signatures  on  an  instrument. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  §  91 ;    Dec.  Dig.  {  70.*] 

5.  Wills   (J   289*)  —  Execution  —  Presump- 
tions. 

As  the  purpose  of  procuring  the  attesta- 
tion of  witnesses  to  a  will  is  to  give  effect  to 
the  Instrument  as  a  will,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that 
testator,  procuring  the  authentication  of  the  in- 
stniment.  signed  before  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  653-656;    Dec  Dig.  i  289.*] 

6.  Wn-L8    (i    824*)  —  EIXECUTION  —  Question 

FOB  JUBT. 

Whether,  in  proceedings  to  probate  a  will, 
the  signatures  of  testator  and  attesting  witnesses 
on  the  instrument  offered  for  probate  are  gen- 
uine, and  whether  the  will  was  properly  ex- 
ecuted, are  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  770;    Dec.  Dig.  §  324.*] 

7.  Wills  (§  302*)  — Pbobatb— Execution — 
e  vi ot5nce— sufficienct . 

In  proceedings  to  probate  a  will,  evidence 
held  to  authorize  the  jury  to  find  that  the  will 
was  duly  executed,  notwithstanding   the   testi- 


mony of  the  attesting  witnesses  denying  their 
signatures. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  302.*] 

8.  Appeal  and  Ebbob   (J   1005*)— Vebdict— 

Conclusiveness. 

A  verdict  approved  by  the  presiding  Jus- 
tice will  not  be  disturbed,  without  weighty  rea- 
sons against  it. 

[Ed.  Note. — For  other  cases,  see  Appenl  and 
Error,  Cent  Dig.  §{  3948-3954;    Dec.  Dig.  f 

Blodgett,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  WlUard  B. 
Tanner,   Judge. 

Proceedings  by  Ell  S.  Newell  for  the 
probate  of  the  will  of  William  E.  Newell, 
deceased,  contested  by  J.  Ellis  White  and 
others.  There  was  a  decree  of  the  superior 
court  admitting  the  will  to  probate,  render- 
ed on  appeal  from  a  decree  of  the  probate 
court  refusing  to  probate  the  will,  and  Emi- 
ly R.  Newell,  widow  of  the  deceased,  brings 
exceptions.  Overruled,  and  case  remitted 
to  the  superior  <V9urt 

Louis  L.  Angell,  for  appellant  Nathan 
W.  LIttlefield  and  Thomas  P.  Corcorau,  for 

appellee  NewelL 

DUBOIS,  J.  This  l8  a  probate  appeal  to 
the  superior  court  from  the  decree  of  the 
probate  court  of  the  city  of  Pawtncket, 
whereby  said  court  refused  to  admit  to  pro- 
bate an  Instrument  as  the  last  will  and  tes- 
tament of  William  E.  Newell,  late  of  said 
Pawtucket,  deceased.  Upon  trial  in  the  su- 
perior court  the  jury  rendered  a  verdict 
that  said  instrument  Is  the  last  will  and 
testament  of  said  William  E.  Newell,  and  the 
case  is  now  before  this  court  upon  the  ex- 
ceptions of  Emily  R.  Newell,  the  widow  of 
said  deceased,  to  the  decision  of  the  superior 
court  denying  her  motion  for  a  new  trial. 

The  only  portions  of  the  will  that  need 
be  referred  to  as  being  important  in  this 
consideration  are  the  following: 

"In  testimony  whereof  I  hereunto  set  my 
hand  and  seal  this  twenty-sixth  day  of  Octo- 
ber A.  D.  1905. 

"Wm.   E.   Newell.    [Seal.] 

"On  this  twenty-sixth  day  of  October, 
1905,  we  three,  at  the  request  of  the  above- 
named  William  E.  Newell,  in  his  presence 
and  in  the  presence  of  each  other,  hereunto 
subscribe  our  names  as  witnesses. 

"Edmund    D.    Roberts. 
"Earl  H.  Roberts. 
"Roy  L.  Roberts." 

The  requisites  of  a  valid  will  are  contain- 
ed in  Gen.  Laws  1896,  c.  203,  {  13:  "No  will 
shall  be  valid,  excepting  as  provided  in  sec- 
tions twenty  and  thirty-six  of  this  chapter, 
unless  It  shall  be  In  writing  and  executed  in 
manner  hereinafter  prescribed;  that  Is  to 
say,  it  shall  be  signed  by  the  testator,  or  by 


•For  other  ease*  see  sama  topic  and  lectlon  NUMBER  In  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezet 
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some  other  person  for  him  in  his  presence 
and  by  his  express  direction ;  and  such  sig- 
natnre  shall  be  made  or  acknowledged  by 
the  testator  In  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such 
witnesses  shall  attest  and  shall  subscribe 
the  will  In  the  presence  of  the  testator,  but 
no  form  of  attestation  shall  be  necessary, 
and  no  other  publication  shall  be  necessary." 

At  the  trial  in  the  superior  court  the 
death  of  the  testator  and  of  the  person  who 
wrote  the  will  having  been  proved,  the  sub- 
scribing witnesses  to  the  alleged  will  were 
called  upon  to  testify,  and  they  severally  de- 
nied that  they  signed  the  will  In  question, 
and  each  of  the  witnesses  Edmund  D.  Rob- 
erts and  Roy  L.  Roberts,  In  addition  to  deny- 
ing his  signature,  testified  that  he  could  not 
have  signed  said  will  at  the  time  of  the  date 
thereof,  because  of  his  absence  from  the 
place  bt  Its  execution  at  the  time  thereof. 
The  former  testified  that  on  the  morning  of 
October  26,  1905,  he  left  home  "between  8 
and  perhaps  quarter  past,  along  there,"  and 
went  to  his  business,  at  Abraham  Bros.,  In 
Providence,  where  he  remained  all  the  busi- 
ness'day  ;  that  he  left  there  at  5  o'clock,  and 
walked  home,  arriving  at  about  a  quarter 
to  6 ;  that  he  did  not  go  to  dinner  that  day, 
and  was  not  at  home  between  the  hours  of 
11  and  2  o'clock ;  that  be  fixed  these  times 
from  a  diary  which  he  kept  at  that  time. 
Roy  L.  Roberts  testified  that  on  the  2Gth  day 
of  October,  1005,  he  was  In  attendance  at  the 
Pawtucket  High  School,  and  stayed  there 
ontll  school  closed,  at  half  past  1 ;  that  the 
school  was  about  a  mile  and  a  quarter  from 
the  house,  and  that  it  would  take  him  about 
20  or  25  minutes  to  go  from  the  school  to 
big  house ;  that  it  was  about  2  o'clock  when 
tie  reached  home  on  the  day  in  question.  Ho 
was  asked  If  there  were  any  days  when  he 
was  excused  earlier  than  the  hours  he  had 
named,  and  he  replied:  "Not  to  my  memory." 
The  witi'.ess  was  further  examined  by  coun- 
sel for  the  appellee,  without  objection  or  ex- 
ception, as  follows:  "Q.  Have  you  taken  any 
pains  to  verify"  your  attendance  on  that  day? 
A.  Tes.  Q.  What  are  they?  A.  A  letter 
from  the  principal,  Mr.  Hosmer:  'Mr.  Roy 
L.  Roberts,  2  State  Street,  Worcester,  Mass.: 
I  have  looked  up  your  matter,  and  find  you 
were  present  in  school  on  October  26,  1905 
Wishing  yon  and  the  other  Pawtucket  boys 
who  are  in  Worcester,  continued  success,  I 
am,  very  truly  yours,  B.  S.  Hosmer.' " 

Admittedly  genuine  signatures  of  the.  at- 
testing witnesses  to  the  will  on  other  writ- 
ings were  submitted  to  the  Jurors  for  com- 
parison with  the  disputed  writing,  in  order 
that  they  might  determine  the  genuineness, 
or  otherwise,  of  the  writing  In  dispute,  un- 
der the  provisions  of  Court  and  Practice  Act 
1905,  {  399,  which  reads  as  follows:  "Com- 
parison of  a  disputed  writing  with  any  writ- 
ing proved  to  the  satisfaction  of  the  Judge 
to  be  genuine  ahull  be  permitted  to  be  made 


by  witnesses;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same, 
may  be  submitted  to  the  court  and  Jury  as 
evidence  of  the  genuineness,  or  otherwise, 
of  the  writing  in  dispute."  In  a  case  where 
the  sole  issue  was  whether  the  defendant 
signed  a  bond,  it  was  held  that  legal  evi- 
dence of  that  fact  was  admissible,  althongh 
tbe  defendant  had  been  called  as  a  witness 
by  the  plaintiff  and  had  denied  It.  The  evi- 
dence admitted  and  approved  in  that  case 
consisted  of  genuine  signatures  of  the '  de- 
fendant, together  with  the  testimony  of  a 
witness  who  compared  the  same  with  the 
disputed  writing.  Municipal  Court  v.  Kir- 
by,  28  R.  I.  287,  67  Atl.  8.  The  difference 
between  that  case  and  tbe  case  at  bar  in 
this  particular  Is  that  no  witness  was  called 
in  this  case  to  make  comparison  between  the 
genuine  and  disputed  writing,  but  the  genu- 
ine signatures  were  submitted  to  the  court 
and  Jury  as  evidence  of  tbe  genuineness  of 
the  writing  In  dispute.  No  objection  was 
made  to  the  introduction  of  such  evidence, 
and  no  exception  was  taken  to  its  allowance 
by  the  court. 

Genuine  signatures  of  the  testator  upon 
other  Instruments  were  also  offered  to  the 
Jury  to  compare  with  the  signature  upon  the 
will  in  question,  and  in  addition  the  appel- 
lant testified:  That  this  instrument  was 
prepared  at  his  residence  by  Rufus  6.  Fair- 
banks, a  lawyer  and  second  cousin  to  the  de- 
ceased, who  came  specially  from  West  Med- 
way,  Mass.,  for  that  purpose.  That  said 
Fairbanks  said  to  the  testator:  "Are  you 
ready  to  fix  up  your  will  now?"  That  the 
witness  and  his  wife  were  the  only  persons 
present  at  that  time,  and  that  they  were  re- 
quested to  step  out,  and  did  step  out  Into  tbe 
kitchen.  That  this  was  about  11  o'clock  on 
the  26tb  day  of  October,  1905.  That  the  tes- 
tator left  about  12  o'clock,  and  went  across 
the  street  to  a  newspaper  store,  and  got  a 
paper,  and  then  went  down  to  where  the 
witnesses  Roberts  lived,  the  place  where  he 
was  getting  his  meals  at  that  time.  That 
the  testator  returned  to  the  house  of  the  ap- 
pellant some  time  after  1  o'clock  of  the  same 
day  and  said:  "I  had  Ro$^  sign  it  too."  That 
William  E.  Newell  had  the  will  with  him 
when  he  returned,  and  the  appellant  then 
saw  the  signatures  of  the  testator  and  of 
the  three  witnesses,  the  same  that  are  there 
now.  The  appellant  further  testified:  "And 
then  he  said  he  had  executed  this  will,  and 
named  Rufus  as  executor,  because  be  didn't 
want  Emily  or  Stuart  to  have  anything  to 
do  with  settling  up  his  business.  Q.  Do  you 
know  who  he  referred  to  as  Emily?  A.  Tes ; 
bis  wife.  Q.  Do  you  know  who  he  referred 
to  as  Stuart?  A.  Yes,  sir.  Q.  Who?  A. 
William  T.  Stuart  •  *  •  Q.  Whether  or 
not  Mr.  Stuart  you  have  referred  to  Is  a  per- 
son who  had  transacted  some  business  for 
Mrs.  Emily  Newell?  A.  I  suppose  be  acts 
as  her  financial  agent.    *    *    *    Q.  Who  was 
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present  at  the  time?  A.  My  wife.  Q.  And 
I  think  you  eald  Bufua  was  present?  A. 
Rufus,  and  my  wife,  and  I.  Q.  Rufua,  you 
say,  died  In  hla  lifetime?  A.  The  I7tb  day 
of  January,  1907.  Q.  And  Is  your  wife  in 
court?  A.  No,  sir.  Q.  Was  she  able  to  come 
to-day?    A.  No." 

The  principal  argument  against  the  will  is 
that  there  Is  no  evidence  either  that  the  tes- 
tator signed  the  will  In  the  presence  of  the 
witnesses  or  acknowledged  his  signature 
theretofore  made  to  be  such  In  their  presence. 
In  the  case  of  death  of  the  witnesses,  this 
court  has  decided  (Christopher  Fry's  Will,  2 
B.  I.  88)  that  proof  that  the  witnesses  sub- 
scribed Is  proof  that  they  signed  in  the  testa- 
tor's presence  and  he  in  theirs.  "Omnia 
prsesumuutur  rite  et  solemnlter  esse  acta 
donee  probetur  In  contrarlum."  In  the  case 
of  witnesses  who  deny  not  only  that  the  tes- 
tator signed  the  will  In  their  presence  and 
that  tbey  signed  the  same  in  his  presence,  but 
who  also  deny  their  signatures  thereon,  and 
who  are  discredited  by  proof  that  those  sig- 
natures are  genuine,  another  maxim,  "Falsus 
in  uno,  falsus  iu  omnibus,"  may  be  applied  In 
considering  their  testimony,  and  the  former 
presumption  that  applies  in  the  case  of  de- 
ceased witnesses  may  be  applied  In  their  case, 
for  BO  far  as  the  truth  of  the  case  Is  concern- 
ed they  might  as  well  or  better  be  dead. 

The  genuineness  of  the  signatures  of  the 
testator  and  witnesses  having  been  proved  to 
'the  satisfaction  of  the  jury  and  of  the  judge 
who  presided  at  the  trial  In  the  superior 
court,  the  appellee  contends  as  follows:  "The 
question  is  whether,  in  the  absence  of  any 
evidence  that  the  testator  made  or  acknowl- 
edged his  signature  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time, 
such  nn  imperfect  attestation  clause  is  suf- 
ficient to  raise  the  presumption  that  the  tes- 
tator did  so  sign  or  acknowledge  his  signa- 
ture to  the  will."  The  point  Is  not  a  novel 
one  in  this  state.  In  the  case  of  Christopher 
Pry's  Win,  supra,  at  page  91,  Brayton,  J., 
speaking  for  the  court,  says:  "Proof  that 
the  witnesses  subscribed  Is  proof  that  they 
signed  in  the  testator's  presence  and  be  in 
theirs."  Where  a  party  Is  bound  by  law  to 
produce  a  certain  witness,  such  as  a  subscrib- 
ing witness  to  a  will,  he  is  not  deemed  to 
vouch  for  his  credit,  and,  If  such  witness  give 
damaging  evidence  against  him,  he  may  con- 
tradict blm.  See  29  Am.  &  Bng.  Encycl.  Law 
(Ist  Ed.)  p.  816,  note  1,  and  cases  cited. 
"Where  the  witness  Is  not  one  of  the  party's 
own  selection,  but  is  one  whom  the  law 
obliges  him  to  call,  such  as  the  subscribing 
witness  to  a  deed,  or  a  will,  or  the  like,  here 
he  can  hardly  be  considered  as  the  witness  of 
the  party  calling  him,  and  therefore,  as  it 
seems,  his  character  for  truth  may  be  gen- 
erally Imijeached.  But,  however  this  may  be, 
it  is  exceedingly  clear  that  the  party  calling 
a  witness  Is  not  precluded  from  proving  the 
truth  of  any  particular  fact,  by  any  other 
competent  testimony,  In  direct  contradiction 


to  what  such  witness  may  have  testified;  and 
this  is  not  only  where  It  appears  that  the 
witness  was  Innocently  mistaken,  but  even 
where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  un- 
worthy of  belief."  1  Oreenl.  Ev.  S  443,  and 
cases  cited.  This  doctrine  Is  recognized  la 
Hildreth  v.  Aldrlch,  15  B.  I.  163,  1  Atl.  249t. 
"The  law  Is  well  settled  that  a  will  may  be 
supported  against  the  testlmoUy  of  some,  or 
even  of  all,  of  the  subscribing  witnesses 
thereto,  if  their  testimony  is  overborne  by 
other  evidence.  •  *  •  Were  the  law  oth- 
erwise, any  will  might  be  defeated  by  a  cor- 
rupt attesting  witness."  Will  of  Jenkins,  43 
Wis.  612,  approved  in  Will  of  Meurer,  44  Wis. 
401,  28  Am.  Rep.  591.  "It  is,  of  course,  too 
late  to  claim  that  the  facts  making  due  exe- 
cution must  all,  or  any  of  them,  be  establish- 
ed by  the  concurring  testimony  of  the  two 
subscribing  witnesses.  Both  of  those  wit- 
nesses must  be  examined;  but  the  will  may 
be  established,  even  in  direct  opposition  to 
the  testimony  of  both  of  them.  This  is  too 
well  settled  to  call  for  the  citation  of  au- 
thorities." Trustees  of  Auburn  Seminary  t. 
Calhoun  (1862)  25  N.  Y.  425,  citing  Tarrant  T. 
Ware,  25  N.  T.  425,  note. 

In  Orser  v.  Orser,  24  N.  X.  62,  Selden,  J., 
stated  the  law  as  follows:  "The  result  of 
the  authorities  upon  the  probate  of  wills  Is 
that  the  question  of  the  due  execution  of  a 
wUl  Is  to  be  determined,  like  any  other  fact, 
in  view  of  all  the  legitimate  evidence  in  the 
case,  and  that  no  controlling  effect  Is  to  be 
given  to  the  testimony  of  the  subscribing  wit- 
nesses. Their  direct  participation  in  the 
transaction  must,  of  course,  give  great  weight 
to  their  testimony;  but  it  is  liable  to  be  re- 
butted by  other  evidence,  either  direct  or  cir- 
cumstantial. A  will,  duly  attested  upon  its 
face,  the  signatures  to  which  are  all  genuine, 
may  be  admitted  to  probate,  although  none  of 
the  subscribing  witnesses  are  able  to  swear, 
from  recollection,  that  the  formalities  requir- 
ed by  the  statute  were  compiled  with,  and 
even  although  some  of  them  should  swear 
positively  that  they  were  not.  If  the  other 
evidence  warrants  the  inference  that  they 
were.  It  might  be  difficult,  though,  I  think, 
not  Impossible,  to  establish  the  will.  If  all  the 
subscribing  witnesses  should  state  positively 
that  the  statutory  requisites  were  not  ob- 
served. But,  however  this  may  be,  the  aa- 
thorltles  are  abundant  to  show  that,  where 
testimony  favorable  to  the  due  execution  of 
the  will  is  derived  from  some  or  one  of  those 
who  subscribed  it  as  witnesses,  it  becomes  a 
mere  question  as  to  the  relative  weight  of  the 
evidence,  whatever  may  be  the  testimony  of 
the  others.  Jauncey  v.  Thorne,  2  Barb.  Ch. 
40,  45  Am.  Dec.  424,  and  cases  there  dted." 
In  Ela  et  al.  v.  Edwards,  16  Gray  (Mass.)  91. 
it  Is  stated  by  Dewey,  J.,  as  follows:  "It 
seems,  therefore,  to  be  well  established  that 
the  fact  of  the  want  of  an  attestation  rlause 
does  not  Invalidate  the  will.  It  does  not.  In 
the  case  of  the  death  or  absence  from  tbe 
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JarisdlctloD  of  tha  court  of  one  or.all  the  wlt- 
nesses,  defeat  the  probate,  of  the  will,  bat 
only  changes  the. nature  of  the  proof.  In- 
stead of  Ita  being  shown-  by  the  attestation 
clause  that  there  was  a  compliapce  with  the 
statute,  the  court,  or  jury,  if  the  case  is  tried 
by  a  Jury,  are  to  be  reasonably  satisfied  of 
the  fact  of  a  proper  attestation  from  other 
sources  and  the  circumstances  of  the  case." 

The  case  of  Matter  of  WUl  of  Cottrell,  95 
V.  Y.  333,  is  similar  Ih  some  respects  to 
the  case  at  bar,  and  the  following  extracts 
from  the  opinion  of  Ruger,  C.  J.,  ttiereln  are 
pertinent  In  the  present  inquiry: 

"Although  the  occasions  in  which  all  of 
tbe  subscribing  witnesses  te&tifled  positively 
against  the  due  execution  of  a  will  have  been 
Infrequent  of  late  years,  a  number  of  such 
Instances  are  reported  among  the  earlier 
English  cases,  which  have  been  <dted  with 
approval ,  in  recent  cases  In  our  courts. 
Those  cases  are  collated  and  commented  up- 
on In  tlie  case  of  Tarrant  t.  Ware,  25  N.  Y. 
42S,  note,  by  Judge  Doiio,  reported  as  a  note 
to  the  case  Of  Trustees  of  Anbtim  Seminary 
▼.  Calhoun.  2S  N.  Y.  425.  •  •  •  The  de- 
termination Of  the  question  of  fsict  Involved 
In  the  inquiry  as  to  whether  a  will  has  been 
properly  executed  or  not  is  governed  by  the 
same  rules  which  control  in  the  trial  of 
other  questions  of  fact  The  proponent  has 
the  affirmative  of  the  issue,  and,  if  he  falls 
to  convince,  the  trial  court  by  satisfactory 
evidence  that  each  and  every  condition  re- 
qnired  to  make  a  good  execution  of  a  will 
bas  been  compiled  with,  he  will  necessarily 
fall  in  establishing  such  will.  It  would  un- 
doubtedly have  been  competent  for  the  trial 
court  in  this  case  to  have  denied  probate 
to  the  will  in  question  upon  the  evidence 
before  It,  and  In  that  event  we  should  have 
been  bound  by  its  decision.  This,  however. 
It  bas  not  done,  but,  on  the  contrary,  has 
found  that  the  will  was  duly  executed.  Up- 
on referring  to  the  evidence  In  the  case,  we 
certainly  find  quite  an  unusual  and  extra- 
ordinary condition.  The  two  persons  pur- 
porting to  have  signed  this  will  as  subscrib- 
ing witnesses  not  only  each  testify  that  none 
of  the  formalities  required  by  the  statute 
were  complied  with  in  its  execution  in  their 
presence,  but  also  positively  deny  that  ei- 
ther of  them  was  present  at  Its  execution 
or  signed  the  attestation  clause.  No  greater 
weight  can  be  given  to  that  part  of  the 
erldence  of  these  witnesses  wherein  they 
deny  that  the  several  formalities  required 
by  the  statute  were  unperformed  in  the  ex- 
ecotiou  of  this  will  than  to  their  more  im- 
portant testimony  that  they  were  not  present 
on  the  occasion  and  did  not  sign  the  attesta- 
tion clause.  It  follows,  of  course,  that  if 
tb^  do  not  recollect  or  perversely  refuse  to 
testify  to  the  interview  itself,  that  they 
would  also  deny  the  several  incidents  which 
accompanied  such  an  interview. 

"If,  therefore,  It  was  established  by  com- 
petent evidence  that  these  witnesses  were 
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mistaken  as  to  the  tact  of  acting  as  witness- 
es to  the  execution  of  this  will,  it  would  al- 
most necessarily  follow  that  they  were  also 
mistaken  in  their  testimony  as  to  the  several 
particulars  occurring  at  the  time  of  such 
signing,  .'If  so  Important  a  fact  as  the  sig- 
nature of  their  names  as  witnesses  has  escap- 
ed recollection,  the  accompanying  incidents 
must  have  shared  the  same  fate.'  'The  de- 
nial of  the  principal  event  necessarily  In- 
volves all  the  details  tn  the  same  result' 
Peebles  y.  Case,  2  Bradf.  Sur.  (N.  T.)  226. 
Upon  looking  into  the  evidence,  we  find  that 
it  was  in  proof  that  the  testator  boarded  and 
lodged  with  the  alleged  subscribing  witness- 
es (who  were  husband  and  wife),  not  only 
at  the  time  the  will  purported  to  have  been 
executed,  but  had  done-  so  for  several  yean 
previous  thereto;  that  the  husband  tiad  been 
a  subscribing  witness  to  a  will  previously 
executed  by  the  testator;  and  that  the  will 
in  dispute,  apparently  properly  executed,  was 
found  among  the  papers  of  the  deceased  aft- 
er his  death.  It  also  appeared  that  the  will, 
as  well  as  the  attestation  clause,  was  wholly 
in  the  handwriting  of  the  testator,  and  also 
bore  his  undoubted  signature  at  the  end 
thereof.  The  testator  declared  during  bis 
last  sickness  that  the  will  executed  as  he 
had  described  It, was  either  among  his  papers 
or  that  he  had  given  it  to  his  executor.  A 
bag  containing  the  testator's  papers,  and 
among  which  was  the  will  in  question,  was 
produced  by  the  executor  at  a  meeting  of 
the  testator's  relative,  including  the  contes- 
tants, held  at  such  executor's  house  on  the 
day  of  the  testator's  death,  and  its  contents 
were  then  for  the  first  time  made  known  to 
the  parties  Interested  by  one  of  such  rela- 
tives, who  read  it  In  the  presence  of  the  peiv 
sons  there  assembled.  Specimens  of  the 
handwriting  of  each  of  the  subscribing  wit- 
nesses were  properly  put  in  evidence  on  the 
trial,  and,  from  a  comparison  of  such  speci- 
mens with  the  signatures  of  the  witnesses 
to  the  attests tlooi  clause,  experts  testified 
that  such  signatures  were  respectively  in 
the  genuine  handwriting  of  such  witnesses. 

•  •  •  The  surrogate  has  found  as  a  fact 
Upon  conflicting,  yet  competent  evidence, 
that  the  subscribing  wituesses  to  the  will  in 
question  in  fact  signed  the  attestation  'clause. 

•  •  •  The  witnesses  to  the  will  have,  by 
Signing  the  attestation  clause,  certified  to 
facts  taking  place  upon  Its  execution,  direct- 
ly conflicting  with  the  evidence  given  by 
them  upon  the  trial.  To  believe  this  evidence 
requires  us  to  suppose  that  the  testator  de- 
liberately forged  the  names  of  witnesses  to 
his  will  at  a  time  and  under  circumstances 
when  it  was  just  as  convenient  for  him  to 
have  obtained  their  genuine  signatures  there- 
to. Upon  this  evidence  the  surrogate  has  re- 
fused to  give  credit  to  their  testimony,  and 
must  we  think,  necessarily  have  found,  for 
reasons  appearing  sufilclent  to  him,  that  none 
of  the  evidence  given  by  them  was  entitled 
to  belltf.    While  no  motive  or  reason  ap- 
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pears  upon  the  face  of  the  evidence  Incorpo- 
rated in  the  record  before  us  for  Imputing 
corruption  or  perjury  to  the  subscribing  wit- 
nesses In  giving  such  evidence,  yet  to  be- 
lieve what  they  testify  to  on  the  subject  In- 
volves  consequences  so  unnatural  and  Im- 
probable that  we  are  constrained  to  hold 
that  the  surrogate  was  Justified  In  discred- 
iting their  testimony. 

"The  affirmative  evidence  tending  to  show 
an  omission  on  the  part  of  the  testator  and 
witnesses  to  comply  with  the  requirements  of 
the  law  In  the  execution  of  the  will  having 
been  thus  discredited  by  the  court  below,  It 
only  remains  to  determine  whether  there  was, 
within  the  rule,  snfiSdent  evidence  of  the 
facts  to  authorize  the  surrogate  to  find  the 
due  execution  of  the  will.  It  would  seem 
from  the  language  of  the  Code  that  proof  of 
the  handwriting  of  the  testator,  and  of  the 
subscribing  witnesses,  to  a  proper  attestation 
clause,  was  regarded  as  the  most  Important 
and  conclusive  fact  on  the  trial  of  an  Issue 
as  to  a  proper  execution  of  a  will.  Such  evi- 
dence, in  connection  with  other  circumstan- 
ces tending  to  prove  Its  due  execution,  would 
seem,  within  all  the  authorities,  to  Justify 
a  decree  admitting  it  to  probate,  even  against 
the  positive  evidence  of  the  subscribing  wit- 
nesses. It  was  always  considered  to  afford 
a  strong  presumption  of  compliance  with  the 
requirements  of  the  statute  in  relation  to  the 
execution  of  wills  that  they  had  been  con- 
ducted under  the  snperrlslon  of  experienced 
persons,  familiar  not  only  with  the  forms  re- 
quired by  the  law,  but  also  with  the  Impor- 
tance of  a  strict  adherence  thereto.  Chambers 
V.  Queen's  Proctor,  2  Curtels,  415 ;  In  re  Kel- 
lum,  52  N.  T.  519;  Cove  v.  Cawen,  3  Curtels, 
151 ;  Peck  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec.  220. 
We  think  that  that  presumption  also  arises 
In  this  case.  The  testator  bad  not  only  once 
correctly  gone  through  the  ceremony  of  exe- 
cuting a  win,  but  by  drawing  the  attestation 
clause  in  question  be  had  at  the  time  necessa- 
rily brought  before  his  mind  each  one  of  the 
conditions  Imposed  by  the  statute  as  neces- 
sary to  its  valid  execution.  It  Is  quite  unrea- 
sonable to  suppose  that  such  a  person  having 
drawn  and  signed  a  will,  and  having  added 
thereto  a  proper  attestation  clause,  should 
have  provided  witnesses  therefor,  and  requir- 
ed them  to  sign  a  certificate  to  the  efllect  that 
each  of  the  required  formalities  had  then 
been  observed,  without  also  providing  for 
their  actual  performance.  He  had  knowl- 
edge of  the  necessity  of  the  act  required  to 
the  validity  of  the  business  he  was  then 
transacting,  and  to  hold  that  he  omitted  it 
would  oblige  us  to  ascribe  to  him  the  inten- 
tion of  performing  a  vain  and  useless  cere- 
mony at  the  expense  of  time  and  labor  to 
himself  and  the  commission  of  a  motiveless 
crime. 

"The  presumptions  arising  from  the  certifi- 
cate of  the  subscribing  witnesses,  and  the 
supervision  of  an  exi>erienced  person  that  the 


requisite  formalittes  were  complied  with,  are 
fortified  by  the  acts  and  conduct  of  the  tes- 
tator. Nearly  three  years  elapsed  between 
the  date  of  the  will  and  the  death  of  the  tes- 
tator, and  he  had,  therefore,  ample  time  and 
opportunity  to  supply  any  defects  in  Its  exe- 
cution, if  any  existed;  but  at  the  last  mo- 
ment, when  the  subject  of  a  will  was  brought 
to  his  attention,  he  evidently  supposed  that 
he  had  made  a  valid  testamentary  disposition 
of  his  property.  It  also  appears  that  it  was 
executed  while  the  testator  was  living  In  the 
family  of  the  alleged  witnesses,  that  one  of 
them  bad  formerly  acted  in  a  similar  capaci- 
ty for  him,  and  that  they  were  both  persons 
who,  for  convenience  as  well  as  from  their  re- 
lations to  the  testator,  would  naturally  have 
been  selected  as  witnesses  to  a  will  drawn  by 
himself,  and  whose  execution  he  personally 
supervised.  We  think  the  various  circum- 
stances to  which  we  have  referred,  in  con- 
nection vi^ltb  the  full  and  regular  attestation 
clause  in  the  handwriting  of  the  testator, 
proved  to  have  been  signed  by  the  witnesses, 
were,  sufilclent  to  authorize  the  finding  by 
the  court  below  establishing  the  will." 

The  presumption  that  all  things  have  been 
done  regularly  includes  regularity  in  the  ac- 
der  of  signatures  upon  an  instrument.  As 
was  well  said  in  Dewey  ▼.  Dewey,  1  Mete 
(Mass.)  354,  35  Am.  Dec.  867:  "The  purpose 
of  procuring  the  attestation  of  the  witnesses 
was  to  give  effect  to  the  Instrument  as  a  val- 
id will.  It  can  hardly  be  supposed  that  the 
testator,  who  was  by  his  own  active  agency 
procuring  the  authentication  of  the  instru- 
ment by  the  requisite  witnesses,  would  have 
omitted  the  first  step  necessary  to  its  due 
execution,  viz.,  the  signature  of  himself."  In 
Allen  V.  Griffin  et  al.,  69  Wis.  533.  35  N.  W. 
22,  the  court  said:  "We  think,  in  the  absence 
of  clear  proof  that  the  witness  or  witnesses 
signed  before  the  signing  of  the  testator,  it 
should  be  presumed  that  the  testator  signed 
first  This  would  be  the  usual  order  of  signa- 
tures." 'That  the  testator  signed  the  will 
first  Is  indicated  by  the  will"  (citing  Dewey 
V.  Dewey,  1  Mete.  [Mass.]  354,  35  Am.  Dec. 
367).    Barnes  v.  Barnes,  66  Me.  296. 

Whether  the  signatures  of  the  testator  and 
those  of  the  witnesses  on  the  instrument  in 
question  are  genuine  or  not,  and  whether  the 
will  was  properly  executed,  were  questions 
of  fact,  and  clearly  within  the  province  of  the 
Jury  to  determine.  Their  verdict  in  favor  of 
the  will  has  been  approved  by  the  justice  of 
the  superior  court  who  presided  at  the  trial. 
A  verdict  so  approved  is  not  to  be  disturbed 
without  weighty  reasons  against  it.  Wilcox 
V.  Rhode  Island  Company,  29  R.  I.  292.  70 
Atl.  913.  No  such  reasons  appear  in  this 
case 

The  exceptions  of  Emily  R.  Newell  are 
therefore  overruled,  and  the  case  is  remitted 
to  the  superior  court  for  further  proceedings 
In  conformity  herewith. 
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BLODGETT,  J.  (dlssentliig).  The  three 
persons  whose  names  purport  to  he  sub- 
scribed to  the  Instrument  In  question  several- 
ly  testify  that  the  signatures  thereon  are 
not  their  signatures,  and  that  the  deceased 
hot  only  did  not  sign  the  instrument  in  ques- 
tion In  their  presence,  but  that  they  did  not 
even  know  that  he  had  left  an  alleged  will 
until  after  his  decease.  No  one  of  these 
witnesses  la  related,  either  by  blood  or  mar- 
riage, either  to  the  deceased,  to  any  of  his 
heirs  at  law,  or  to  any  of  the  legatees  or 
devisees  under  the  will,  and  each  one  of  them 
is  without  pecuniary  interest  of  any  kind 
whether  probate  be  granted  or  denied.  Their 
reputation  for  veracity  Is  not  Impeached,  and 
two  of  them  testify  that  they  were  not  at  the 
house  In  Pawtucket  where  It  is  claimed  they 
acted. as  witnesses  at  the  time  the  Instrument 
la  supposed  to  have  been  executed;  one  being 
In  Providence,  and  the  other  In  attendance 
at  the  Pawtucket  High  School,  more  than 
a  mile  distant,  and  the  testimony  of  the 
latter  being  confirmed  by  a  reference  to  the 
school  record,  which  shows  his  presence  at 
school  on  the  day  in  question.  No  attempt, 
even.  Is  made  to  deny  this  alibi  of  these 
witnesses;  but  the  case  for  the  proponents 
rests  solely  on  certain  admittedly  genuine 
signatures  of  these  witnesses  to  certain  let- 
ters and  cliecks,  which  were  submitted  to  the 
Jury  without  a  word  of  expert  testimony  as 
to  their  similarity  or  identity  with  the  sig- 
natures In  question,  and  the  only  contrary 
testimony  Is  that  of  the  brother  of  the  de- 
ceased, who  Is  also  the  principal  beneficiary 
under  an  instrument  purporting  to  be  the 
last  will  and  testament  of  a  childless  testa- 
tor, more  than  70  years  of  age,  who  thereby 
gave  his  wife  only  "her  dower  right  in  my 
estate."  This  witness  does  not  testify  that 
the  deceased  and  the  three  persons  whose 
names  are  subscribed  as  witnesses  even  met 
on  the  day  In  question,  but  avers  that  the 
deceased  told  him  tbat  he  had  executed  a 
will,  and  says  he  saw  It  (but  did  not  read 
it),  and  that  the  three  names  were  there 
then  as  they  are  there  now.  I  see  no  reason' 
to  believe  that  three  disinterested  witnesses 
are  more  liable  to  be  In  error  or  to  swear 
falsely  concerning  the  genuineness  of  their 
own  signatures  than  one  interested  witness 
is  to  be  in  error  in  respect  of  his  testimony, 
and  am  of  the  opinion  that  in  this  case 
the  testimony  so  strongly  preponderates 
against  the  verdict  that  it  should  be  set 
aside  and  a  new  trial  ordered.  At  such 
trial  further  evidence  may  be  offered  on  the 
alibi  of  the  two  witnesses  above  referred  to, 
which  may  or  may  not  be  of  assistance  in  de- 
termining the  issue  presented. 

There  Is  a  further  consideration  to  which 
it  seems  proper  to  advert  The  attestation 
clause  is  as  follows:  "On  this  twenty-sixth 
day  of  October  1905,  we  three,  at  the  re- 
quest of  the  above-named  William  E.  Newell, 
in  his  presence  and  in  the  presence  of  each 
other,  hereunto  subscribe  our  names  as  wit- 


There  is  no  word  here  which  inr 
dicates  that  the  Instrument  so  subscribed  Is 
a  will ;  neither  Is  it  claimed  that  there  Is 
any  evidence  in  the  record  that  the  deceased 
declared  the  same  to  be  his  will,  or  that 
knowledge  of  this  fact  was  in  any  way  im- 
parted to,  or.  Indeed,  possessed  by,  any  of 
them.  The  attestation  clause  is  defective, 
also,  in  that  it  does  not  purport  to  set  forth 
that  the  signature  of  the  testator  was  made 
or  acknowledged  In  the  presence  of  the  sub- 
scribing witnesses.  In  other  words.  If  the 
subscribing  witnesses  should  admit  not  only 
the  genuineness  of  their  signatures,  but  also 
should  confirm,  by  their  afllrmative  testi- 
mony, every  fact  set  forth  in  the  attestation 
clause,  there  would  still  remain  a  failure  to 
prove  that  the  testator  either  signed  In  their 
presence,  or,  having  previously  signed,  de- 
clared the  signature  to  be  his  In  their  pres- 
ence; and  that  requirement  of  the  statute 
would  rest  only  on  the  presumption  that.  In- 
asmuch as  the  statutory  number  of  witnesses 
testified  that  they  signed  as  witnesses  at  the 
request  of  the  testator  and  In  his  presence 
and  in  the  presence  of  each  other.  It  must 
follow  that  the  testator  on  his  part  had 
previously  made  or  acknowledged  his  signa- 
ture In  the  presence  of  all  of  them  and  of  no 
number  less  than  all  of  them..  I  am  not 
unmindful  of  the  decision  of  this  court  In  Re 
Christopher  Fry's  Will,  2  E,  I.  88;  but  in 
that  case  all  the  witnesses  were  dead,  and 
here  there  Is  the  testimony  of  three  witness- 
es against  the  presumption. 

In  Re  Will  of  Cottrell,  95  N.  Y.  329,  supra, 
the  facts  are  not  dissimilar  to  those  in  the 
case  at  bar;  but  there  are  three  observa- 
tions to  be  made  on  that  case:  First,  that 
the  court  there  expressly  says  in  the  opin- 
ion that  by  a  recent  statute  it  was  limited  to 
a  consideration  of  questions  of  law  only,  ex- 
pressly stating,  also,  that  if  the  verdict  had 
been  against  the  will  in  that  case  they  would 
have  been  powerless  to  disturb  such  a  verdict 
on  the  evidence;  second,  though  not  neces- 
sarily controlling,  the-  Code  of  New  York 
expressly  provided  for  the  method  of  pro- 
ceeding when  the  subscribing  witnesses 
should  either  forget  or  deny  the  fact  of 
signature;  and,  lastly,  that  in  that  case  the 
attestation  clause  completely  set  forth  all 
the  requirements  of  the  statute  of  New  York 
concerning  the  execution  of  a  will.  In  this 
case  no  witness  pretended  to  say  whether 
the  deceased  signed  at  bis  brother's  house 
or  at  the  newspaper  store  which  he  im- 
mediately entered  after  the  interview  with 
the  attorney  who  prepared  the  Instrument 
and  then  later  acknowledged  his  signature  at 
the  residence  of  the  three  persons  whose 
names  are  subscribed  as  witnesses,  or  wheth- 
er he  signed  the  same  at  such  residence. 

From  beginning  to  end  of  this  record  there 
Is  not  a  word  to  indicate  the  time  or  place  of 
the  actual  signature  of  this  instrument  by 
the  deceased,  and  the  presumption  is  no  great- 
er In  favor  of  any  one  of  these  three  places 
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«nd  two  mettiods  of  execntlon  than  In  favor 
of  any  other  of  them.  Yet  In  two  of  these 
places  it  is  not  claimed  that  the  witnesses 
were  present,  and  the  Talldlty  of  the  Instru- 
ment Is  thus  dependent  upon  several  pre- 
sumptions, each  of  which  Is  negatived  by 
the  testimony  of  three  witnesses,  viz.,  the 
presumption  that  the  deceased  signed  (for 
no  person  claims  to  have  seen  him  sign),  and 
the  further  presumption  that  he  subsequently 
declared  his  signature  in  the  presence  of  all 
three,  and  not  of  any  one  only,  or  of  any 
two  only,  of  the  three,  thus  adding  one  pre- 
sumption upon  another. 

The  facts  undoubtedly  present  a  most  no- 
usual  end  extraordinary  case;  but  upon 
this  record  I  am  of  the  opinion  that  the  bur- 
den of  proving  the  due  and  solemn  execution 
of  this  instrument,  which  the  law  wisely  casts 
upon  the  proponents,  has  not  been  sustained, 
and  that  there  should  be  a  new  trial. 


(75  N.  H.  SOl) 


In  le  AliLEN. 


(Supreme  Ckrart  of  New  Hampshire.    Rocking- 
ham.   June  20,  1009.) 

Attobnet  and  Cuknt  (}  44*)— Disbabubnt 
—Use  or  Clibrt's  Monet. 

An  attorney  who,  having  collected  part  of 
judgments  of  bis  elients,  uses  the  money,  for  bis 
own  purposes  witliout  their  knowledge,  not  in- 
tending to  defraud,  but  hoping  to  be  able  to  ob- 
tain funds  when  it  was  necessary  to  make  pay- 
ment, having,  however,  no  certain  means  of  do- 
ing BO,  will  be  removed  from  office  as  an  unfit 
person,  though  his  friends,  when  settlement  is 
rendered  imperative,  furnish  him  the  money  to 
make  it. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  CenL  Dig.  Ii  55-62 ;    Dec.  Dig.  f  44.*] 

Complaint  against  Harry  F.  Allen,  an  at- 
torney of  Mie  court,  charging,  among  other 
things,  the  conversion  of  his  client's  money 
and  misrepresentation  to  the  client  of  the 
progress  of  the  collection  of  the  latter's  de- 
mand against  a  third  party.  The  facts  were 
heard  before  a  single  Justice,  who  found  the 
foregoing  charges  proved,  and  others  set 
forth  in  the  complaint  not  sustained.  The 
respondent,  in  mailing  use  of  bis  client's 
money,  did  not  intend  to  defraud,  but  hop- 
ed to  be  able  to  obtain  the  funds  in  some 
way  when  it  l>ecame  necessary  to  make  pay- 
ment The  client  was  not  defrauded;  for, 
when  settlement  was  rendered  imperative, 
the  respondent's  friends  by  loans  or  gifts 
furnished  the  necessary  funds.  When  the 
money  was  used  by  the  respondent,  he  had 
no  certain  means  of  replacing  it,  and  no  rea- 
sonable grounds  for  expecting  he  could  do 
80,  except  by  obtaining  It  In  the  manner  he 
did.  He  did  intend  to  take  to  himself  the 
use  of  bis  client's  money  while  it  remained 
in  his  possession,  and  did  so.  If  he  did  not 
intentionally  misrepresent  to  bis  client  as 
to  the  progress  of  the  collection,  he  was  not 


frank  or  open  In  tbe  matter,  and  unreason- 
ably delayed  reporting  the  completion  of  tbe 
collection  and  making  settlement  Respond- 
ent removed. 

Edwin  O.  Eastman,  Atty.  Qen.,  and 
Charles  H.  Batcbelder,  for  complainant 
John  W.  Kelley,  for  reqtondfflit 

PARSONS,  0.  J.  The  only  particulars  In 
which  this  case  differs  from  Delano's  Case, 
58  N.  H.  6,  42  Am.  Rep.  555,  are  that  the 
money  Delano  appropriated  did  not  come 
to  him  by  reason  of  his  office  of  attorney, 
and  his  friends  were  not  able  to  restore  all 
that  he  bad  appropriated.  In  that  case  it 
was  thought  unsafe  to  trust  Delano  with  the 
money  of  his  clients  when  he  had  misap- 
plied trust  funds  in  his  possession,  because 
the  temptation  to  which  he  had  yielded  was 
one  to  wblch  he  would  be  constantly  expos- 
ed in  the  practice  of  his  profession.  Allen, 
when  exposed  to  this  temptation,  yielded. 
Expecting,  doubtless,  that  he  could  postpone 
a  settlement  until  the  whole  amount  of  the 
Judgments  was  collected,  he  took  to  bis  own 
use  the  money  which  he  received  by  virtue 
of  tiis  office.  "It  is  indispensable  that  an 
attorney  be  trustworthy.  And  he  is  not 
trustworthy  If  he  is  capa'ble  of  improperly 
applying  to  his  own  use  his  client's  money, 
whether  he  Intends  to  return  it  or  not"  In 
Delano's  Case,  it  was  inferred  he  was  ca- 
pable of  misapplying  a  client's  money  because 
he  had  misapplied  money  received  by  him  as 
collector  of  taxes.  The  respondent  here  has 
done  what  It  was  inferred  Delano  was  ca- 
pable of  doing.  The  fact  that  Allen's  friends 
have  paid  the  client  does  not  remove  tbe 
doubt  as  to  his  integrity  In  the  future.  If 
reliance  on  his  friends  was  the  consideration 
under  which  he  ventured  to  use  money  not 
his  own,  when  he  had  no  certain  means  of 
replacing  it  his  success  in  this  instance  does 
not  tend  to  produce  a  belief  that  he  may  not 
again  regard  that  consideration  as  a  suffi- 
cient reason  for  similar  conduct;  nor  does 
the  favor  done  him  in  this  instance  authorize 
the  court  to  continue  to  hold  him  out  as 
wortliy  of  confidence,  upon  the  theory  that 
sUch  favor  will  be  repeated  should  there  be 
occasion.  The  profession  cannot  be  free 
from  all  suspicion  if  persons  are  permitted 
to  continue  members  of  it  who  have  once 
been  untrue  to  tbe  profession  and  tbelr 
clients.  Money  collected  by  an  attorney  for 
his  client  while  in  the  hands  of  tbe  attor- 
ney, is  tbe  money  Of  tbe  client  and  not  cap- 
ital for  tbe  use  of  tbe  attorney  in  his  busi- 
ness. Unless  tbe  client  elects  to  create  the 
relation  of  debtor  and  creditor,  any  use  of 
tbe  client's  money  by  the  attorney  for  his 
own  advantage  is  a  breach  of  trust  which 
cannot  be  tolerated  for  a  moment  without 
risk  to  the  high  reputation  in  such  matters 
which  it  Is  the  pride  and  the  duty  of  the 
profession  to  maintain.    Allen  is  found  to  be 
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an  nnflt  person  to  hold  the  ofDce  of  attoVi 
ney,  and  mast  be  removed  from  office. 
Beepondent  removed.    All  concnrred. 


(lU  HO.  IW) 

HAURI8  T.  CONSOUDATION  GOAL  00. 
(Conit  of  Appeals  of  Maryland.    June  29, 1909.) 

L  BVIDKRCI    (f    508*)— OpIWIOK    EviDKROfr^ 

Admissibiutt. 

PetMDS  bavins  technical  knowledge  on  oei>> 
tain  subjecta  may,  aa  a  general  rule,  give  tbeir 
opiniona,  when  the  jurors  are  incompetent  to 
draw  tbeir  own  conclusions  from  the  facts. 

(Ed.   Note.— For  other  cases,   see    Evidence, 
Cent  Dig.  I  2311 ;  De&  Dig.  i  SOa*] 

2,  BviDENCK  (f  645*)— OpnnoH  Btidmcc*- 

COICPETENCT  or  WiTRBaSBS. 

Before  a  witness  can  testify  aa  an  azpert, 
bis  fitness  must  be  established  by  a  preliminary 
examination,  and  the  court  may  examine  the 
witness,  or  find  the  fact  from  the  testimony  of 
otbeisL 

[E}d.    Note. — For  other   cases,   see   Evidence, 
Cent.  Dig.  |i  2300-2362;   Dec.  Dig.  |  645,*] 

8.  APPKAL    AMD    BBBOB    (i    971*)— DlSOSBTION 
OP  TBIAI.  COOBT— RCI.IHOB  ON  COUPKTBNOT 

ov  E2SPEBT  Witness. 

The  competency  of  a  witness  to  testify  as 
aa  expert  is  within  the  discretion  of  the  trial 
court,  and  its  rulings  will  not  be  disturbed  nn- 
Ims  clearly  erroneous. 

'   [E^  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  88B2;   Dec  Dig.  1  971.*) 

4.  EviDBWCB   (I  539*)— Opikioh   Btidbkcos— 

COlfPFTENCT  OF  WiTirEfiS. 

A  metal  worker  of  35  years'  experience,  who 
learned  bis  trade  with  a  railroad  company,  and 
waa  familiar  with  high-grade  pressure  steel 
pipes,  and  knew  the  effects  of  sulphur  water  on 
diem,  but  who  had  not  worlied  in  mines,  and 
did  not  know  the  methoda  of  inapectlng  bigh- 
preasuie  pipes  by  those  engsged  in  mining,  waa 
not  comi>etent  to  testify  aa  an  expert  as  to 
whether  it  was  safe  to  maintain  high-grade  pres- 
sure pipes  in  sulphur  water  in  a  coal  mine, 
whether  a  proper  testing  of  the  pipea  would  dis- 
close a  defect  therein,  and  whether  the  method 
of  inspecting  the  pipes  was  proper. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  II  234»-2S52;   Dec.  Dig.  I  539.*] 

5.  Mastbb  and  Sbbvart  (I  124*)— InitTBT  to 

teBVAIlT— NBOLIOBNCB. 

A  coal  miner,  relying  on  tlie  failure  of  the 
operator  to  inspect  bigb-pressnre  pipes,  must 
show  that  the  Refect  causing  the  injury  by  the 
bursting  of  a  pipe  was  discovetable  by  the  or- 
dinary methods  of  Inspection  commonly  adopted 
by  those  engaged  In  mining. 

(E^  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  II  235-242;    Dec.  Dig.  { 

ia4.*j 

6b  Mastkb  and  Sxbvant  (I  96*)— UfjintT  to 

SEBVANT— NBOUOBHCE— EV I  DEN  CE. 

In  an  action  for  injuries  to  a  servant,  the 
negligence  alleged,  and  the  injuries  sued  for, 
mnat  t>ear  the  relation  of  cause  and  effect 

(Ed.  Note.— For  other  caaes,  see  Master  and 
Servant  Dec.  Dig.  i  9&*1 

7.  Mastbb  and  Sebvant  (I  129*>— Injubibs 
TO  Sbbtant— Pboxiuate  Causb. 

The  negligent  failure  of  a  coal  mine  op- 
erator to  provide  a  safe  and  available  manway 
for  the  mineiB  is  not  the  negligence  cauaing 
injary  to  a  miner  while  passing  through  an  nn- 


dergronnd  heading  by  Uie  bdrstlng  of  B  com- 
pressed air  pipe  tberem. 

[EM.  Note. — For  other  cases,  see  Maater  and 
Servant,  Cent  Dig.  U  267-263;  Dec.  Dig.  | 
129.*] 

3.  Mabteb  and  Sbbtant  (}  219*)— Injubt  to 
Servant— Assumption   op  Risk. 

Where  the  condition  of  the  manway  and 
of  the  heading  in  a  coal  mine  were  a  source  of 
danger,  open  and  obvious,  the  miners  using  the 
way  or  heading  assumed  the  risk  incident 
thereto. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Dee.  Dig.  i  219.*] 

9.  Mastbb  and  Sbbtant  (|  217*)— Injubt  tq 
Sebvant— AasuMPTiON  or  Risk. 

The  rule  that  one  remaining  in  a  service 
which  necessarily  exposes  him  to  hazardoua 
risks,  the  dangeroua  character  of  which  ha 
knows,  or  baa  an  opportunity  to  know,  assumes 
the  risk  is  an  exception  to  the  priDciple  requir- 
ing the  master  to  use  ordinary  care  to  provide  a 
safe  place  to  work. 

[Ed.  Note.— For  other 'cases,  see  Master  and 
Servant  Cent  Dig.  U  674-600;  Dec.  Dig.  i 
217.*] 

10.  Mastbb  and  Sbbtant  (|  185*>— Fbllow 
Sebvants— Who  Abe. 

A  servant  in  a  coal  mine,  employed  to  in- 
spect the  pumps,  mining  madiinery,  and  pipe 
line  in  the  mine,  is  a  fellow  aervant  of  one  em- 
ployed to  dig  coal,  and  the  latter  cannot  recov- 
er from  the  master  for  injuries  incurred  by  the 
sole  negligence  of  such  servant 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  800,  406-410 ;   Dec.  Dig. 

11.  Mabibb  and  Sbbtant  (|  287*)— Feixow 
Sbbtantb— ;Who  Abb— Question  ros  Coubt. 

Whether  on  a  given  state  of  facta  one  is  a 
fellow  servant  or  a  vice  principal  is  for  the 
court;  and,  where  the  facts  are  undiaputed,  the 
court  must  determine  the  question. 

[EM.  Note.— For  other  caaes,  see  Maater  and 
Servant  Cent  Dig.  |  lOffiTOec.  Dig.  |  287.*] 

12.  Tbial  (I  295*)— iNSTBucnoNs. 

An  instruction,  in  an  action  for  Injuries  to 
a  eoal  miner  by  the  bursting  of  a  compressed  air 
pipe,  that  if  the  injury  waa  eansed  by  the  neg- 
ligence of  the  pipe  inspector,  there  could  be  no 
recovery,  etc.,  was  not  objectionable  aa  ignoring 
the  testimony  of  the  master's  failure  to  provide 
a  safe  place  to  work,  and  maintaining  a  high- 
pressure  pipe  in  sulphuric  acid  water,  and  in 
tailing  to  provide  a  proper  system  of  inspection 
and  testing  of  the  pipe,  where  such  matters  were 
properiy  left  to  the  jury  under  other  instruc- 
tions. 

[Ed.  Note.— For  other  eases,  see  TrIaL  Cent 
Dig.  if  708-717;  Doc  Dig.  |205.*]  . 

Appeal  from  Circuit  Court,  Allegany  Conn- 
ty;    Robert  R.  Henderson,  Jndge. 

Action  by  Thomas  A.  Harris  against  the 
Consolidation  Coal  Company.  From  a  judg^ 
ment  for  defendant,  pialntUT  appeals.  Af- 
firmed. 

The  coart  granted  plalntlfTs  first  and  see- 
ond  prayers  after  modifying  them  by  strik- 
ing out  the  phrases  inclosed  In  parenthesw 
and  Italicized,  as  follows: 

"(1)  The  plalnUCt  by  his  coansel  prays  th« 
conrt  to  Instruct  the  jury  that.  If  they  b^ 
iieve  from  the  evidence  that  the  defendant 
is  a  corporation  engaged  in  operating  a  ooal 
mine  knowp  as  'Ocean  Mine  No.  1'  In  All^ 
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gany  county,  Md.,'  and  was  operating  said 
mine  on  the  5th  day  of  Febrnary,  1907,  and 
prior  thereto,  and  that  the  roomB  of  said 
ilne  were  connected"  with  Its  mouth  by  a 
long  underground  heading,  through  which  the 
employes  of  the  defendant  were  accustomed 
to  walk  In  passing  to^the  rooms  in  which 
they  work,  and  if  the  Jury  further  find  that 
the  defendant  pumped  compressed  air  of 
great  pressure  through  a  pipe  leading  from 
tike  mouth  of  the  mine  along  said  heading 
underground  to  a  place  within  said  mine  at 
which  the  compressed  air  was  transferred 
to  a  compressed  air  charging  station,  and 
further  find  that  the  said  pipe  was  negli- 
gently laid  and  maintained  along  the  sidfe  of 
said  heading  close  to  the  ground,  and  largely 
under  sulphur  water,  and  that  sulphur  wa- 
ter weakens  pipes  of  the  kind  used  in  this 
place  by  the  defendant  (and  further  find  that 
ffie  only  available  entrance  for  employes  or 
miners  to  enter  said  mines  was  in  and  along 
said  heading  and  along  and  near  the  said 
pipe,  even  though  the  jury  may  find  there 
was  a  mantcay  intended  for  Me  use  of  min- 
ers, that  that  was  not  avaUa1)le  condition  for 
file  employes  to  pass  through),  and  If  the  Jury 
further  find  that  the  said  heading  was  dan- 
gerous and  unsafe  for  the  miners  and  em- 
ploy^ of  said  company  to  pass  through  fund  if 
the  )ury  further  find  that  defendant  failed  to 
provide  any  other  available  means  of  en- 
trance for  the  miners  than  through  the  said 
heading,  except  the  manway,  if  they  find 
the  said  manway  was  not  available),  and  if 
the  Jury  further  find  that  the  plaintiff  on 
the  5th  day  of  February,  1907,  was  employ- 
ed by  the  defendant,  and  in  the  line  of  his 
duties  and  employment  was  passing  through 
the  said  gallery  or  heading  to  the  rooms  of 
said  mine  at  which  he  was  employed  by  the 
defendant  to  dig  coal,  and  that  while  walk- 
ing along  said  heading  the  plaintiff  Harris 
was  knocked  down  by  the  bursting  of  a  pipe 
in  said  gallery,  and  tliat  the  bursting  of  the 
pipe  and  injury  to  the  plaintiff  were  caused 
by  the  negllf;ence  of  the  defendant  (in  f ail- 
ing to  maintain  a  safe  place  for  him  to  pass 
through  or)  in  failing  to  properly  place  and 
maintain  said  pipe  while  the  plaintiff  was  in 
the  exercise  of  due  care  and  caution  on  his 
part,  and  that  by  reason  of  the  bursting  or 
explosion  of  said  pipe  the  plaintiff  was  in- 
jured, and  farther  find  that  the  defendant 
knew  that  the  place  was  dangerous  and  un- 
safe, or  by  the  exercise  of  ordinary  care 
could  have  known  that  it  was  dangerous 
and  unsafe,  and  further  find  that  the  plain- 
tiff was  Ignorant  of  the  unsafe  and  danger- 
ous condition  of  the  said  heading,  and  the 
plaintiff  was  using  due  care  and  caution  on 
his  part,  then  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  and  the  verdict  of  the 
jury  must  be  for  the  plaintiff. 

"(2)  If  the  jury  find  from  the  evidence 
that  at  the  time  of  the  accident  or  Injury  to 
the,  plaintiff  for  which  this  suit  is  brought 
the  plaintiff  was  In  the  employ  of  the  defend- 


ant on  his  way  through'  the  heading  to  bis 
work  as  described  In  the  testimony,  and  at 
that  time  the  defendant  operated  said  mines, 
and  In  the  said  heading  through  which  the 
plaintiff  was  traversing  as  aforesaid  was 
operating  a  high-pressure  steel  pipe  convey- 
lug  compressed  air  of  from  400  to  900  lbs. 
a'  square  inch  pressure,  and  that  the  said 
pipes  lay  to  some  extent.  In  sulphur  water, 
aud  that  sulphur  water  eats  into  and  weak- 
ens pipes  of  this  kind,  and  further  find  that 
at  the  time  of  the  accident  the  said  heading 
was  eight  or  nine  feet  wide,  through  which 
was  laid  a  track  and  rails  over  which  pass- 
ed motor  cars  carrying  coal  when  the  said 
mines  were  in  operation,  and  further  find 
that,  through  the  said  heading  passed  a  large 
force  of  coal  diggers  and  other  workmen  of 
from  100  to  180  men  dally  (and  further  find 
thkt  the  manway  referred  to  by  the  tcitness- 
es  was  not  an  availahle  one  for  the  said 
workmen  to  pass  through  on  account  of  the 
quantity  of  mud  and  water  in  it,  and  that 
therefore  the  said  workmen  were  re<iuired 
to  travel  the  heading  instead  of  the  man- 
way),  and  if  the  jury  shall  further  find  Uiat 
the  pipe  of  compressed  air  exploded  under 
its  high  pressure  and  sulphur  water,  and 
with  great'  force  and  violence  knocked  down 
the  plaintiff  while  he  was  using  the  said 
beading  as  a  means  of  passage  to  his  work, 
then  the  jury  are  Instructed  that  they  have 
a  right  to  infer.  In  the  absence  of  any  evi- 
dence on  the  part  of  the  defendant  showing 
how  the  accident  happened,  that  the  explo- 
sion of  the  pipe  was  occasioned  by  the  negli- 
gence of  the  defendant  in  not  providing  safe 
appliances,  or  a  safe  place  for  the  appliances, 
and  if  they  find  such  negligence  of  the  de- 
fendant, and  that  the  plaintiff  was  injured 
thereby,  then  their  verdict  must  be  for  the 
plaintiff,  unless  they  further  find  from  all 
the  circumstances  in  the  case  that  the  plain- 
tiff was  guilty  of  a  want  of  ordinary  care 
and  prudence  which  directly  contributed  to 
the  Injury." 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARGE,  SOHMUCKER,  BURKE. 
WORTHINGTOX,  and  THOMAS,  JJ. 

A.  Taylor  Smith  and  Albert' A.  Doub,  for 
appellant  Wilbur  V.  Wilson  and  Robert  H. 
Oordon,  for  appellee. 

BUitKE,  J.-  The  appellee  on  this  record  is 
a  body  corporate,  engaged  In  mining  coal  In 
Allegany  county  In  this  state.  It  owned 
and  operated  a  coal  mine  In  that  county 
known  as  "Ocean  Mine  No.  1."  The  appel- 
lant was  a  workman  employed  by  the  ap- 
pellee to  work  in  that  mine,  and  brought  this 
suit  to  recover  damages  for  personal  in- 
juries received  by  him  therein  on  the  5th 
day  of  February,  1007.  The  verdict  and 
judgment  were  for  the  defendant,  and  this 
is  the  plaintiCrs  appeal,  which  presents  for 
review  seven  rulings  of  the  court  l>elow  made 
during  the  progress  of  the  trial.    Six  of  these 
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relate  to  matters  of  evidence,  and  the  other 
to  the  conrt's  action  upon  the  prayers. 

The  rooms  of  this  mine,  In  which  the  men 
worked,  were  connected  with  the  month  of 
the  mine  by  an  underground  heading  or 
gallery  several  miles  long,  through  which  the 
workmen  of  the  defendant  were  accustomed 
to  walk  in  going  to  and  from  their  work. 
The  defendant  had  installed  an  engine  and 
certain  machinery  at  the  month  of  the  mine, 
and  compressed  air  engines  within  the  head- 
ing or  gallery  mentioned,  and  had  laid  and 
maintained  a  2^-inch  steel  air  line  pipe  of 
the  thiclchess  of  about  °/ie  of  an  inch  along 
the  side  of  this  heading.  This  pipe  was  laid 
dose  to  ttie  ground,  and  in  wet  seasons  was 
largely  covered  by  sulphur  water,  which 
found  Its  way  into  the  gallery.  From  the 
machinery  and  engine  at  the  mouth  of  the 
mine  compressed  air  of  great  pressure  was 
pumped  through  this  pipe  to  a  point  within 
the  mine  at  which  it  was  transferred  to  com- 
pressed air  engines,  which  were  used  to  haul 
coal  over  a  motor  road  in  the  heading  from 
the  rooms  of  the  mine  to  the  l>ottom  of  the 
slope  of  ttie  mine.  The  pressure  of  tills  pipe 
was  about  900  pounds  to  the  square  inch. 

On  the  mori^lng  of  the  accident,  while  the 
appellant  was  passing  through  this  heading 
to  the  room  in  the  mine  in  which  he  was  em- 
ployed by  the  defendant  to  dig  coal,  the  pipe 
suddenly  burst  and  Injured  him.  At  the 
point  where  It  burst  the  pipe  was  covered 
with  sulphur  water.  The  declaration  al- 
lies that  the  pipe  was  negligently  laid  along 
the  side  of  the  heading  so  close  to  the  ground, 
and  largely  under  water  which  drips  from 
the  side  of  the  gallery,  and  that  the  pipe 
which  carried  the  compressed  air  through  the 
beading  was  not  of  sufficient  strength  to  bear 
the  high  pressure  of  .the  compressed  air 
which  was  forced  In  and  through  it  from 
the  machinery  and  engine  at  the  month  of 
the  mine ;  that  tlie  only  entrance  for  the  em- 
ployes, or  miners  was  in  and  through  the 
beading,  and  along-  and  near  the  pipe  line, 
and  that  because  of  the  high  and  dangerous 
pressure  of  the  compressed  air  transported 
through  the  beading  and  the  Insufficiency  of 
the  pipe  to  support  or  sustain  this  high  pres- 
sure through  the  same,  which  was  negligent- 
ly laid,  and  allowed  to  be  or  to  become  cover- 
ed with  sulphur  water,  and  thereby  weaken- 
ed. It  was  dangerous  and  unsafe  for  the  min- 
ers and  employes  of  the  defendant  to  pass 
through  the  gallery  into  the  rooms  of  the 
mine.  It  Is  also  alleged  that  the  place  was 
dangerous  because  of  the  neglect  of  the  de- 
fendant to  provide  any  other  safe  or  avail- 
able means  of  entrance  to  the  rooms  of  the 
mine.  The  precise  neglect  which  caused  the 
injury  is  stated  as  follows:  "That  the  high 
pressure  of  compressed  air  in  said  pipe  caus- 
ed the  bursting  of  said  pipe,  and  that  the  ex- 
plosion therefrom  was  the  cause  of  the  said 
Injuries  to  the  plaintiff,  while  he  was  pass- 
ing to  his  work,  in  the  line  of  his  duty,  in  the 
exercise  of  due  care  and  caution  on  his  part. 


In  said  dangerous  and  unsafe  place  of  -said 
gallery,   and   that  In   consequence  of  such 
dangerous  and  unsafe  condition  of  said  place 
he  was  knocked  down  and  Injured  by  the 
bursting  of  said  pipe,  and  that  the  defendant 
knew  that  said  place  was  dangerous  and  un- 
safe, or  by  the  exercise  of  ordinary  care  and 
1  prudence  could  have  known  that  It  was  dan- 
,  gerous  and  unsafe,  and  in  time  to  remedy 
I  and  prevent  said  accident,  and  that  the  plaln- 
1  tiff  was  Ignorant  of  the  nnsafe  and  danger- 
ous condition  of  said  heading  or  gallery  of 
said  place,  and  could  not  by  the  use  of  ordi- 
nary care  and  prudence  on  his  part  have 
known  the  same." 

I  To  prove  his  case,  the  plaintiff  Introduced 
'  his  own  testimony  and  that  of  seven  other 
witnesses,  viz.,  Thomas  S.  Harris,  John  Eag- 
an,  Daniel  Nolan,  and  Drs.  A.  B.  Smith  and 
E.  L.  Jones,  and  L.  Lee  Pagenhardt  The  ex- 
ceptions to  the  ruling  of  the  court  upon  ques- 
tions of  evidence  were  all  taken  during  the 
examination  of  the  last-named  witness.  The 
plaintiff  testified  that  he  was  a  miner,  and 
26  years  old ;  that  he  had  been  working  in 
this  particular  mine  for  about  8  years ;  that 
he  described  the  pipe  line  and  engines  and 
machinery  and  the  purposes  for  which  they 
were  applied  as  set  forth  in  the  declaration. 
He  said  that  the  pipe  carried  a  high  pressure 
of  compressed  air,  the  gauge  on  the  motors 
showing  nine  hundred  pounds,  and  that  the 
pipe  was  laid  In  sulphur  water;  that  the 
motors  were  used  to  haul  the  cars  in  and  out 
of  the  mine  through  the  beading;  that  the 
workmen  to  the  number  of  about  150  to  180 
passed  through  this  heading  to  their  work. 
There  was  a  manway  leading  Into  the  mine, 
but  on  the  day  of  the  accident  it  was  about 
knee-deep  with  water,  and  that  was  the  rea- 
son he  did  not  use  it,  but  he  came  out  this 
manway  after  the  accident  He  said  the 
compressed  air  pipes,  which  were  in  use  that 
day,  exploded  and  knocked  him  dovm;  that 
the  explosion  put  out  the  lights  In  the  mine, 
and  rendered  him  unconscious— "It  sounded 
like  the  world  was  coming  to  an  end."  He 
did  not  know  whether  anything  had  struck 
him ;  bis  head  was  Injured,  and  he  was  soak- 
ed with  water.  He  went  that  afternoon  to 
see  Dr.  Smith,  who  treated  the  Injury  to  his 
head.  He  testified  he  suffered  from  nervous- 
ness and  sleeplessness  as  the  result  of  the 
explosion,  and  that  his  hearing  In  his  right 
ear  was  thereby  destroyed.  He  said  he  never 
saw  any  one  making  an  Inspection  of  the 
pipes,  but  that  before  the  a9cldent  he  regard- 
ed the  heading  as  safe. 

Thomas  S.  Harris,  the  father  of  the  plain- 
tiff, testified  that  he  had  worked  in  this  par- 
ticular mine,  but  at  the  time  of  the  accident 
was  employed  by  another  coal  company ;  that 
he  knew  the  pipes  spoken  of ;  that  sometimes 
they  were  underneath,  and  sometimes  above, 
the  water,  but  at  the  time  of  the  accident 
he  could  not  say  whether  they  were  above 
the  water  or  not;  that  he  Ipft  the  employ- 
ment of  the  defendant  In  January  before  the 
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accident  He  said  the  manway  wa^  not  fit 
to  traveL  That  It  was  In  a  miserable  condi- 
tion. "The  motor  Toad  is  not  safe.  When  a 
motor  goes  in,  it  Alls  up  the  whole  heading, 
and  if  you  met  it  In  the  dark,  it  would  kill 
you;  nobody  could  hear  you  holler."  He 
never  knew  of  any  inspection  or  testing  of 
the  pipe.  John  A.  Eagan  confirmed  the  tes- 
timony of  the  preceding  witness  as  to  the 
condition  of  the  manway,  and  said  the  men 
used  the  motor  road,  and  walked  on  the  rails 
to  keep  dry ;  he  said  the  gauge  on  the  motor 
cars  showed  a  pressure  of  900  pounds. 

Daniel  Nolan  testified  he  knew  the  point 
of  the  accident  described  by  the  plaintiff,  and 
that  the  pipe  laid  In  sulphur  water,  he  sup- 
posed, mine  water,  "under  the  water  in  spots 
and  places";  that  he  never  saw  the  miners 
use  the  manway;  that  tbey  used  the  motor 
road.  Mr.  Tucker  testified  that  the  pipe  was 
a  2Vi-inch  steel  pipe  of  the  thickness  of  v/i* 
of  an  Inch,  and  Dr.  Smith  testified  as  to  the 
nature  and  extent  of  the  plaintiff's  injuries. 
Lb  Lee  Pagenbardt  testified  that  he  was  a 
metal  worker,  and  had  worked  In  all  kind 
of  metals  for  35  pr  38  years.  Asked  if  he 
was  familiar  with  iron,  cast  Iron,  and  steel, 
he  replied  that  he  was  "about  as  near  an 
expert  as  any  one  you  have  in  Maryland  or 
any  other  state."  He  said  that  no  cast  iron 
or  steel  will  stand  sulphur  water  any  great 
length  of  time;  that  it  will  perforate  it  In  a 
short  time,  unless  the  pipe  is  very  heavy ; 
that  a  defect  in  the  pipe  would  not  be  appar- 
ent by  merely  looldng  at  it;  that  It  would  be 
necessary  to  give  it  a  test;  and  that  a  test 
would  not  always  disclose  the  defect  He 
said  he  had  worked  "pretty  much  all  over  the 
United  States,  but  not  for  no  mining'  com- 
pany." He  said  sulphur  water  would  eat 
through  metal  quicker  than  anything  else; 
that  he  had  learned  his  trade  as  a  machinist 
with  the  Baltimore  &  Ohio  Railroad  Com- 
pany, and  had  run  locomotive^  and  tramroad 
engines  at  various  places;  that  he  was  fa- 
miliar with  high-grade  pressure  steel  pipes, 
and  knew  the  effects  of  sulphur  water  on 
them.  He  was  asked  the  following  ques- 
tions: "(1)  State  whether  or  not  it  Is  safe 
for  the  employes  for  a  company  to  maintain 
steel  pipes — high-pressure  pipes — which  carry 
compressed  air  of  900  pounds  to  the  square 
inch,  in  sulphur  water,  when  the  heading 
through  which  it  passes  is  traveled  daily  by 
100  or  more  men.  (2)  According  to  the  tes- 
timony of  the  plaintiff  In  this  case  Mr.  Har- 
ris, on  the  5th  day  of  February,  1907,  when 
passing  through  a  heading  8  or  9  feet  wide — 
in  that  beading  was  a  pipe,,  with  compressed 
air  of  the  pressure  of  about  900  pounds  to  the 
square  inch ;  the  pipe  laid  in  sulphur  water, 
partly  or  entirely,  and  had  been  lying  in  that 
state  for  some  time — as  he  was  passing  along, 
suddenly  there  was  a  tremendous  roar,  the 
pipe  bursted,  Imocklng  down  the  plaintiff  and 
injuring  him.  Now  will  you  state  to  the 
Jury  what  was  probably  the  cause  of  the 
bursting  of  that  pipe,  or  what  was  the  cause 


of  that  injury?  (3)  U  there,  was  defect  In 
the  pipe  that  caused  the  accident  would  a 
proper  testing  of  the  pipe  have  disclosed  Uiis 
defect?  (4)  State  whether  a  pressure  of  com- 
pressed air  of  900  pounds  to  the  square  .inch 
In  a  pipe  */t«  of  an  inch  ttiic-k,  when  the 
pipe  is  steel,  laid  In  sulphur ,  water,  and  in 
a  narrow  way  8  feet  wide,  traveled  daUy  by 
150  men  at  least  is  or  is  not  dangerous." 
The  court  upon  the  objection  of  the  defend- 
ant refused  to  allow  the  witness  to  answer 
either  of  these  questions,  and  these  rulings 
constitute  the  first  second,  third,  and  fourth 
bills  of  exception.  This  witness  was  not 
shown  to  have  had  any  knowledge  of  the 
machinery  at  the  defendant's  mine,  or  of 
mine  plants  of  any  kind,  or  to  tiave  any 
knowledge  of  their  construction,  or  of  the 
usual  or  proper  method  of  inspection  or  test- 
ing of  mine  plants  of  any  description.  The 
court  held  that  he  had  not  qualified  himself  as 
an  expert  to  testify  as  to  the  matters  em- 
braced in  the  interrogatories,  and  in  these 
rulings  we  agree.  The  general  rule  as  to  the 
admissibility  of  expert  evidence  Is  that  per- 
sons liavlng  technical  and  peculiar  knowledge 
on  certain  subjects  are  allowed  to  give  their 
opinions  when  the  question  involved  is  such 
that  the  Jurors  are  incompetent  to  draw  their 
own  conclusions  from  the  facts  without  the 
aid  of  such  evidence.  12  Am.  &  Eng.  Ency. 
of  Law,  422;  Baltimore  &  Torktown  Com- 
pany V.  Crowther,  63  Md.  558,  1  AU.  279; 
Turnpike  Company  v.  Cassell,  66  Md.  419,  7 
Atl.  803,  50  Am.  Rep.  175.  The  prihcipal  ob- 
ject in  view  In  the  examination  of  expert 
witnesses  being  to  elicit  from  them  opinions 
or  conclusions  from  the  facts,  rather  than  the 
facts  themselves,  this  species  of  testimony 
forms  in  this  respect  a  notable  exception  to 
well-established  rules  of  evidence.  The  rules 
governing  the  introduction  of  this  species  of 
testimony  should  therefore  not  be  relaxed, 
but  should  be  strictly  enforced  with  the 
greatest  caution  and  discrimination.  Before 
a  witness  can  be  allowed  to  testify  as  an  ex- 
pert his  fitness  and  character  as  such  should 
be  established  by  a  preliminary  examination, 
and  In  ascertaining  his  competency  the  court 
may  examine  the  witness  himself,  or  may 
find  the  fact  from  the  testimony  of  others.  8 
Ency.  of  PL  &,  Prac.  744,  745.  "How  much 
luiowledge  a  witness  must  possess  before  a 
party  is  entitled  to  his  opinion  as  an  expert 
which,  in  the  nature  of  things,  must  be  left 
largely  to  the  discretion  of  the  trial  court, 
and.  Its  rulings  thereon  will  not  be  disturbed, 
unless  clearly  erroneous."  Chateaugay  Ore 
&  Iron  Company  v.  Blake,  144  U.  S.  476,  12 
Sup.  Ct  731,  36  L.  Ed.  510. 

In  Dashlell  v.  Grifilth,  84  Md.  377,  35  AtL 
1094,  the  court  said:  "It  is  an  unsafe  prac- 
tice in  the  admission  of  testimony  to  allow 
witnesses  to  speak  as  experts,  unless  the 
court  is  well  satisfied  that  they  possess  the 
requisite  qualifications,  not  alone  on  this  ac- 
count but  the  effect  of  such  testimony  Is 
most  difficult  to  estimate,  from  the  fact  that 
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undue  importance  not  nnfireqaently  attaches 
to  It,  and  gives  to  it  an  importance  upon  tlie 
minds  of  a  jury  to  which  it  is  not  fairly  or 
reasonably  entitled."  The  court  then  quotes 
from  1  Wharton  on  Evidence,  {  434,  as  to  the 
distinction  between  the  expert  and  nonex- 
pert witness,  "that  the  nonexpert  testlfles  as 
to  the  conclusions  which  may  be  verified  by 
the  adjudicating  tribunal ;  the  expert  to  con- 
clusions which  cannot  be  so  verified.  The 
nonexpert  gives  the  results  of  a  process  of 
reasoning  familiar  to  everyday  life ;  the  ex- 
pert gives  the  results  of  a  process  of  reason- 
ing which  can  be  mastered  only  by  special 
.science."  The  court  further  says  that  "the 
rule  allowing  expert  evidence  will,  in  our 
opinion,  be  less  objectionable,  and  more  con- 
ducive to  justice,  if  it  be  somewhat  restrict- 
ed, rather  than  relaxed.  It  is  largely  within 
the  discretion  of  the  trial  judge,  but  always 
subject  to  the  opinion  of  the  appellate  court" 
In  Turnpike  Company  v.  Leonhardt,  66  Md. 
77,  6  Atl.  351,  it  is  said:  "It  Is  proper  to  lay 
before  the  jury  all  the  facts  which  are  neces- 
sary to  enable  them  to  form  a  judgment  on 
the  matters  in  controversy;  and,  where  the 
subject  under  investigation  required  special 
skill  and  knowledge,  they  may  be  aided  by 
the  opinions  of  peitena  whose  pursuits  or 
studies  or  experience  have  given  them  a 
familiarity  with  the  matter  in  hand,  but 
where  the  question  can  be  decided  by  such 
evidence  and  knowledge  as  are  ordinarily 
found  In  the  common  business  of  life,  the 
Jury  are  competent  to  draw  the  Inferences 
from  the  facts,  without  having  the  opinion  of 
witnesses."  Assuming  that  the  matters  em- 
braced In  the  questions  were  proper  subjects 
for  expert  evidence,  we  are  satisfied  that  the 
witness  was  not  qualified  to  testify  as  an  ex- 
pert respecting  them. 

The  court  refused  to  allow  this  witness  to 
testify,  when  recalled  at  the  close  of  the  de- 
fendant's case  as  to  the  proper  method  of 
testing  the  pipes  In  question,  nor  to  allow  him 
to  testify  that  the  method  adopted  by  the  de- 
fendant was  not  a  proper  one.  For  the  rea- 
sons stated  the  court  was  right  in  this  rul- 
ing, which  constitutes  the  fifth  and  sixth  bills 
of  exception.  In  South  Baltimore  Car  Works 
T.  Schaefer,  96  Md.  107,  53  Ati.  667  (94  Am. 
St  Rep.  560),  it  is  said:  "There  can  be  no 
doubt  of  the  general  rule  which  requires  an 
employer,  after  providing  proper  and  safe 
machinery,  to  supervise,  examine,  and  test  it 
as  often  as  custom  and  experience  require. 
Thompson  on  Negligence,  984.  •  •  • "  It 
was  the  duty  of  the  plaintiff,  If  be  relied  on 
failure  to  inspect  to  have  ofTered  some  testi- 
mony which  would  have  justified  the  jury  in 
finding  that  the  defect  causing  the  Injury  was 
one  which  could  have  been  discovered  by  the 
tisual  and  ordinary  methods  of  inspection 
commonly  adopted  by  those  in  the  same  kind 
of  business  which  was  conducted  by  the  de- 
fendant. "Absolute  safety  is  unattainable, 
«nd  employers  are  not  insurers.    They  are  li- 


able for  the  consequences,  not  of  danger,  but 
of  negligence,  and  the  unbending  test  of  neg- 
ligence in  methods,  machinery,  and  appliances 
is  the  ordinary  usage  of  the  business."  Bail- 
ey, Masterrs  Liability,  23.  Before  the  offers 
embraced  in  the  fifth  and  sixth  exceptions 
were  made,  the  court  inquired  of  the  witness 
if  he  knew  of  the  method  of  inspecting  high- 
pressure  pipes  used  by  those  engaged  In  the 
mining  business,  and  the  witness  replied  that 
he  knew  nothing  about  the  mining  business. 
.  The  defendant  proved  by  the  witness  Clark 
that  at  the  point  where  the  accident  occurred 
there  was  a  kind  of  basin  in  the  mine.  Wa- 
ter would  accumulate  there.  That  he  was  a 
trackman  In  the  employ  of  the  defendant, 
and  It  was  bis  duty  to  keep  the  track  in  good 
condition.  That  he  saw  Harris  after  the  ac- 
cident, and  that  Harris  told  him  be  was  not 
hurt,  but  scared,  and  that  be  gave  no  evidence 
of  being  hurt  as  he  went  out  of  the  mine. 
That  the  condition  of  the  manway  was  about 
the  same  as  the  motor  road.  The  testimony 
of  Dr.  Fechtig  and  of  the  witness  Campbell 
tended  to  show  that  the  plaintiff  was  not  se- 
riously Injured.  The  witness  Rempell  testi- 
fied that  be  usually  traveled  the  manway; 
that  It  was  wet  and  muddy,  "but  you  bad  a 
chance  to  get  through  it  dry-footed,  but  you 
could  not  go  through  the  motorway  dry." 
Charles  Shields  was  an  employe  of  the  de- 
fendant company  at  Ocean  mine  No.  1  on 
the  day  of  the  accident.  He  was  a  member  of 
what  was  called  the  "chain  gang,"  whose  du- 
ty It  was  to  look  after  the  pumps,  mining 
machinery,  and  pipe  line.  He  said  it  was 
considered  bis  duty  to  examine  the  pipe  line, 
and  that  be  passed  It  three,  four,  five,  and  six 
times  a  day ;  that  if  be  saw  anything  wrong 
with  it,  he  either  fixed  it  or  reported  it  to  be 
fixed,  and  it  was  attended  to  immediately: 
that  it  was  never  neglected.  In  his  examina- 
tion In  chief  he  testified  as  follows:  "Q. 
State  what  your  means  of  inspection  were. 
A.  My  means  of  inspection  we  consider  when 
the  pressure  is  on  is  a  thorough  test.  Q. 
When  is  that  pressure  put  on?  A.  It  is  on 
all  the  time.  Q.  Is  It  on  at  night  as  well  as 
day?  A.  Tes,  sir.  Q.  Is  it  put  on  in  the  even- 
ings when  the  engines  stop  running?  A.  Yea, 
sir.  Q.  Did  you  examine  the  pipe  the  evening 
before  this  accident  occurred?  A.  I  believe 
I  was  the  last  man  out  by  tbls  point  the 
evening  before  the  explosion,  and  nothing 
at  all  waa  the  matter  that  I  could  see  or 
hear.  Q.  When  there  is  a  weakness  in  tbe 
pipe  at  a  point  or  in  the  pipe,  does  it  give 
any  symptoms  by  which  yon  can  tell  same? 
A.  Tes,  sir.  Q.  What  is  the  symptom?  A. 
A  blowing  or  bubble  or  a  noise.  A  little  leak 
will  make  a  noise.  Q.  Did  yon  examine  tbe 
pipe  carefully?  A.  No,  sir;  except  to  go 
past  It  It  wat  under  water  at  times,  and 
at  times  It  wasn't  Q.  How  was  the  pipe  fix- 
ed? A.  It  laid  along  by  the  side  of  the  road 
on  2x4  scantling,  so  as  to  keep  It  out  of  wa- 
ter and  off  tbe  ground.    Q.  Is  that  correct? 


Digitized  by  CjOOQIC 


810 


73  ATLANTIC  REPORTBB. 


(Md. 


A.  Exactly,  sir.  Q.  Then  It  was  not  covered 
with  water  and  at  •ell  times?  A.  No,  sir.  Q. 
Was  this  a  very  wet  season  ot  the  year?  A. 
Tes,  sir;  very  wet.  Q.  How  was  the  water 
In  there  at  this  particular  time?  A.  Well.  I 
judge  it  would  be  about  four  Inches  deep 
on  the  rail  at  that  patlculap  time,  because  It 
was  Just  at  a  wet  season.  Q.  How  was  It  at 
other  times  at  that  place?  A.  It  was  dry. 
Q.  Was  the  conditions  there  the  ordinary 
conditions?  A.  No,  sir;  I  would  say  they 
were  extraordinary."  On  cross-examination 
he  said  that  he  had  held  this  position  wldi 
the  company  for  about  7  years.  That  the 
only  method  ■of  testing  the  pipes,  so  far  as  he 
knew,  was  the  one  mentioned.  That  there 
are  other  men  who  have  the  same  duty  to 
perform.  They  are  called  the  "chain  gang," 
they  look  after  machinery,  make  repairs,  put 
in  new  pipes  when  necessary.  The  witness 
said  that  he  was  the  one  who  examines  the 
^Ipe  line,  and  if  the  other  men  happen  to  be 
along,  they  also  examine  It  That  he  Inspect- 
ed it  frequently  during  the  day,  and  if  any- 
thing was  wrong,  he  repaired  it.  He  said 
he  could  go  through  the  manway  without  go- 
ing through  water  or  mud  of  any  depth; 
that  one  could  go  through  without  getting 
his  feet  wet,  and  that  he  had  been  through 
a  few  days  before  the  accident 

After  the  close  of  the  whole  case  the  plain- 
tiff submitted  three  prayers  and  the  defend- 
ant five  for  Instructions  to  the  Jury.  The 
plaintiffs  third  prayer  was  conceded.  The 
court  modified  the  plaintiff's  first  and'  sec- 
ond prayers  by  eliminating  the  parts  thereof 
Inclosed  In  parentheses.  The  reporter  will  set 
out  these  prayers  in  the  report  of  the  case, 
and  will  italicize  the  part  stricken  from  each 
prayer.  The  court  granted  the  defendant's 
second  and  refused  its  other  prayers.  To  the 
granting  of  the  defendant's  second  prayer, 
and  the  modification  made  by  the  court  to 
the  plaintiffs  first  and  second  prayers,  the 
plaintiff  excepted.  This  is  the  seventh  and 
last  bill  of  exceptions. 

By  the  defendant's  second  prayer  the  Jury 
were  told  "that  it  they  shall  find  that  the 
bursting  of  the  pipe  was  the  result  or  occa- 
sioned by  the  negligence  of  Charles  Shields 
the  Inspector  employed  by  said  defendant 
company,  and  employed  to  look  after  the  air 
pipe  line  in  its  mines,  and  was  occasioned  by 
his  neglecting  his  duty  In  that  respect  then 
and  there  the  said  Charles  Shields  was  a 
fellow  employe  of  the  plaintiff,  and  the  Jury 
must  find  for  the  defendant  unless  they  shall 
further  find  that  the  defendant  company  was 
negligent  in  employing  the  said  Charles 
Shields  as  its  Inspector,  and  that  there  Is  no 
evidence  to  show  any  such  negligence  on  the 
part  of  the  defendant  company  in  the  em- 
ployment of  the  said  Charles  Shields."  This 
being  a  suit  by  a  servant  against  his  master 
for  personal  injuries,  negligence  is  the  grava- 
men of  the  action,  "and  the  negligence  al- 
leged, and  the  injuries  sued  for,  must  bear 
the  relation  of  cause  and  effect    The  con- 


currence of  both  and  the  nexus  betweeo 
them  must  exist  to  constitute  a  cause  of  ac- 
tion." Benedick  v.  Potts,  88  Md.  55,  40  Ati. 
10G7,  41  L.  R.  A.  47& 

The  only  Injury  of  which  the  plaintiff 
complains  In  the  first  and  second  prayers  is 
tlie  elimination  therefrom  of  the  parts  we 
have  indicated.  In  an  earlier  part  of  this 
opinion  we  transcribed  the  averments  of 
the  narr.  which  charge  the  negligence  of  the 
defendant  upon  which  the  plaintiff  relied; 
and,  assuming  that  the  case  was  one  which 
should  have  been  left  to  the  Jury,  the  ap- 
pellant has  no  good  reason  to  complain  of  the 
modifications  made  by  the  court  to  the  pray- 
ers offered  by  him.  The  granted  prayers 
submitted  the  whole  case  under  the  plead- 
ings as  fairly  and  as  favorably  to  the  ap- 
pellant as  he  could  expect  If  It  be  conceded 
that  the  failure  of  the  defendant  to  provide 
a  safe  and  available  manway  was  negligence. 
It  must  likewise  be  admitted  that  that  negli- 
gence was  not  the  cause  of  the  injury  sued 
for.  Besides,  the  condition  of  the  manway 
and  the  heading  was  well  known  to  the 
plaintiff.  If  their  condition  were  a  source 
of  danger  to  persons  working  in  the  mines, 
it  was  a  danger  which  was  open  and  obvious, 
and  he  must  be. held  to  have  assumed  all 
risks  Incident  thereto.  "An  employ^  who 
contracts  for  the  performance  of  hazardous 
duties  assumes  such  risks  as  are  incident  to 
their  discharge  from  causes  open  and  obvi- 
ous, the  dangerous  character  of  which  he 
had  an  opportunity  to  ascertain.  B.  &  O. 
R.  R.  Co.  T.  Strieker,  51  Md.  47,  34  Am.  R^. 
291.  One  who  remains  in  a  service  which 
necessarily  exposes  him  to  hazardous  risks 
from  causes  open  and  obvious,  the  danger- 
ous cuaracter  of  which  he  knew,  or  had 
an  opportunity  of  knowing,  must  be  consid- 
ered as  having  assumed  such  risks,  and,  if 
Injured  In  consequence  thereof,  has  no  claim 
against  the  employer.  Pennsylvania  Rail- 
road Company  v.  Wachter,  60  Md.  393 ;  Yates 
V.  McCuUough  Iron  Company,  69  Md.  370,  16 
Atl.  280.  This  doctrine  is  firmly  grounded 
in  the  law  of  this  state.  In  the  law  of  Eng- 
land, and  probably  every  state  in  the  federal 
Union,  and,  though  usually  stated  as  a  gener- 
al rule,  constitutes.  In  reality,  an  exception  to 
or  qualification  of  the  broad  principle  which 
requires  the  employer  to  use  ordinary  care 
to  provide  a  reasonably  safe  place  in  which 
the  servant  may  perform  his  work."  There 
was  no  special  exception  filed  to  the  defend- 
ant's second  prayer.  There  was  no  proof 
that  the  defendant  did  not  use  reasonable 
care  in  the  selection  of  Charles  Shields,  or 
that  after  notice  of  his  incompetency  or  neg- 
ligence (If  any  such  existed),  it  retained  him 
In  Its  service,  and  there  can  be  no  doubt 
that  upon  the  evidence,  he  was  a  fellow 
servant  with  the  plaintiff.  Whether  upon  a 
given  state  of  facts  a  party  is  a  fellow  serv- 
ant, or  a  deputy  master,  or  a  vice  prhicipal, 
Is  a  question  ot  law  to  be  decided  by  the 
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TOurt.  Tn  this  case  where  the  facts  are  un- 
disputed, !t  was  the  duty  of  the  court  to  de- 
cide whether  under  them  Shields  was  a  fel- 
low workman  of  the  plalntlfC  or  not.  Yates 
T.  McCuHough  Iron  Company,  supra. 

It  Is  well  settled  that,  If  the  Injury  sued 
for  resulted  from  the  negligence  of  Shields, 
a  fellow  servant,  the  plaintiff  cannot  recover, 
as  that  negligence  was  one  of  the  risks  he 
assumed  when  he  entered  the  service  of  the 
defendant.  The  prayer,  therefore,  announced 
a  correct  legal  principle.  The  appellant  In- 
sists with  great  earnestness  that  this  prayer 
Ignores  the  testimony  showing  the  defend- 
ant's failure  to  provide  a  safe  place  for  the 
plaintiff  to  work,  and  In  falling  to  perform 
a  positive  and  nonassignable  dnty,  and  that 
It  Ignores  the  defendant's  negligence  in  main- 
taining Its  high-pressure  pipe  In  sulphuric 
acid  water,  and  It  Ignores  all  reference  to 
tbe  duty  of  the  defendant  to  provide  a  prop- 
er system  of  Inspection  and  testing  of  the 
pipe.  But  we  do  not  understand  the  prayer 
as  being  open  to  that  objection.  It  does  not 
exclude  from  the  Jury  the  consideration  of 
any  negligence  on  the  part  of  the  defendant 
causing  the  injury.  All  such  evidence  was 
fully  left  to  the  consideration  of  the  jury 
under  the  first  and  second  prayers  granted 
by  the  court  This  prayer  merely  asserts 
that  Shields  was  a  fellow  servant  of  the 
plaintiff,  and  then  leaves  It  to  the  jury  to 
find  that  the  Injury  was  occasioned  by  his 
negligence — that  Is,  by  his  sole  negjigence — 
and  then  asserts  that,  If  they  so  find,  the 
plalntx^  cannot  recover. 

We  find  no  error  ii;  any  of  the  rulings 
of  the  lower  court,  and  therefore  the  Judg- 
ment will  be  aflJrmed.  Judgment  affirmed 
with  costs. 

(106  He.  m) 

BONNET  V.  BLAISDELIfc 

(Sapreme  Judicial  Court  of  Maine.     Feb.  10, 
1909.) 

Sales  (SJ  81,  93. 176,  286,  384*)— Time  op  Pkb- 
FOBMANCK  —  Waiver  —  Reasonable  Time- 
Reasonable  OPrOKTUNITT  TO  CURK  FAULTS 

—Assent  to  Rescission— Measure  of  Dau- 

AQEB. 

The  plaintiff  sold  to  the  defendant  a  gaao- 
line  launch,  and  agreed  to  put  the  boat  into 
commis.<iion  and  "have  the  same  ready  for  de- 
livery between  June  first  and  ninth,"  1906. 
The  launch  was  not  prepared  for  deliveir  until 
some  time  after  June  9th.  On  June  2lst  the 
plaintiff  informed  the  defendant  that  the  launch 
was  "ready  for  trial."  On  the  day  following, 
tioth  parties  went  out  in  her  for  a  trial  trip. 
On  the  trip  several  trivial  and  easily  remedia- 
ble defects  in  the  engine  were  disclosed.  On 
the  same  day,  June  22(\,  the  defendant  notifipd 
the  plaintiff  that  he  would  not  take  the  launch, 
assitniing  no  reasons  other  than  the  imperfec- 
tions in  the  engine.  Afterwards  the  plaintiff 
let  the  launch  and  then  sold  her  for  less  than 
the  defendant  bad  agreed  to  pay. 

Held: 

(1)  If  the  time  named  for  the  delivery  of  the 
.laanoh  was  of  the  essence  of  the  contract,  the 


evidence  was  plenary  that  strict  performance  of 
this  stipulation  was  waived  by  the  defendant.   - 

(2)  In  such  case,  it  was  the  duty  of  the  plain- 
tiff to  be  prepared  to  deliver  the  launch  withip 
a   reasonable   time. 

(3)  It  must  be  assumed  that  it  was,  or  ou^ht 
to  have  been,  fairly  within  the  contemplation  of 
the  parties  that  if  trivial  and  easily  remediable 
faults,  such  as  existed  in  this  case,  were  dis- 
closed on  the  trial  trip,  the  proffer  of  which 
the  defendant  had  accepted,  a  reasonable  op- 
portunity was  to  be  had  to  cure  them.  Such 
would  be  an  obvious  purpose  of  a  trial  trip. 

(4)  The  refusal  of  the  defendant  to  take  the 
launch  without  giving  the  plaintiff  a  reason- 
able further  time  to  remedy  the  troubles  which 
were  found,  was,  under  the  circumstances,  un- 
warrantable, and  was  a  breach  of  his  contract. 

(5)  The  evidence  did  not  support  the  defend- 
ant's claim  that  the  plaintiff  assented  to  a  re- 
scission of  the  contract. 

(C)  The  plaintiff  was  entitled  to  recover  the 
difference  between  the  contract  price  and  the 
fair  market  value  of  the  launch  at  the  time 
of  the  breach  of  the  contract. 

(Ed.  Note.— For  other  cases,  see  Sales,'  Cent. 
Dig.  »  217,  2.^  436,  SOd,  1U08;  Dec.  Dig.  IS 
81,  93,  176,  286,  384.*! 

(OflScial.) 

Report  from  Supreme  Judicial  Court,  Wal- 
do County. 

Assumpsit  by  George  M.  Bouney  against 
Phllo  C.  Blalsdell.  Case  reported  to  the  law 
court  for  decision.    Judgment  for  plalutUI. 

Action  of  assumpsit  to  recover  damages  for 
breach  of  a  contract  for  the  sale  of  a  gaso- 
line launch.    Plea,  the  general  Issue. 

At  the  conclusion  of  the  testimony,  and  by 
agreement  of  the  parties,  the  case  was  re- 
ported to  the  law  court  for  decision  upon  bo 
much  of  the  evidence  as  was  legally  admis- 
sible. 

Argued  before  EMERY,  a  J.,  and  WHITE- 
HOUSE,  SAVAGE,  SPEAR,  KING,  and 
BIRD,  JJ. 

Dunton  &  Morse,  for  pluintiff.  W.  P. 
Thompson,  for  defendant. 

SAVAGE,  J.  Action  to  recover  damages 
for  breach  of  contract  The  case  comes  up 
on  report  By  written  contract  dated  June 
1,  1906,  made  in  pursuance  to  a  previous  oral 
agreement  the  plaintiff  agreed  to  sell  and 
deliver  his  gasoline  launch  named  "Naoma," 
to  the  defendant  for  $10,000,  and  the  de- 
fendant's launch  "Elile,"  which  was  In  the 
trade  called  worth  $3,000.  The  defendant 
agreed  to  pay  the  |10,000  and  to  put  bis 
yacht  In  commission  and  deliver  her  to  the 
plaintiff  "In  Boston  Harbor  at  the  earliest 
possible  date,  and  not  later  than  June  20tb, 
wind  and  weather  permitting."  The  plain- 
tiff further  agreed  "to  put  bis  vessel  in  com- 
mission and  have  same  ready  for  delivery  be- 
tween June  first  and  ninth."  The  parties 
mutually  agreed  to  put  their  boats  "In  as 
good  order  and  condition  as  though  th^ 
were  to  be  used  by  themselves,  with  their  full 
equipment  and  inventories  on  board."  The 
plaintiff  did  not  put  his  boat  In  commission, 
and  It  was  not  prepared  for  delivery,  until 


Mbar  caMs  im  lams  topic  and  itctlon  NUMBBE  Is  Deo.  A  Am.  Dlgi.  US7  to  date,  *  Reporter  Ind«j«e 


Digitized  by 


Google 


812 


78  ATLANTIC  RSPOBTBB. 


OS*. 


some  time  after  June  9tb.  The  defendant 
made  a  partial  payment  of  $500.  The  yacht 
Naoma  was  then  In  the  Baker  Tacht  Basin 
in  Qulncy,  Mass.  June  18th,  for  certain  per- 
sonal reasons,  the  defendant,  by  letter,  ask- 
ed the  plalntlft  to  release  him  from  the  con- 
tract In  reply  the  plaintiff  wrote  that  he 
should  expect  the  defendant  to  take  the  boat 
as  agreed,  and  that  he  should  get  It  In  order 
as  soon  as  possible.  June  2l8t  the  plaintiff 
wired  his  agent  In  New  Tork  that  the  boat 
was  "ready  for  trial."  This  Information  was 
communicated  to  the  defendant,  and  Jane 
22d  he  arrived  In  Boston  and  went  to  the 
"Tacht  Basin."  The  two  parties  and  others 
started  to  make  a  trip  in  her.  After  a  little 
while  the  engine  began  to  miss  explosions, 
and  finally  stopped  entirely.  The  trouble 
arose  from  an  Imperfectly  adjusted  clutch, 
and  from  the  fact  that  the  two  forward  cyl- 
inder inlet  valyes  were  not  properly  ground. 
The  clutch  has  been  put  In  new  since  the  last 
season.  The  difficulty  had  not  been  discover- 
ed until  they  were  out  on  this  trip.  Aft- 
er the  engine  stopped,  the  parties  were  set 
ashore,  and  on  the  same  day  the  defendant 
notified  the  plaintiff  that  he  would  not  take 
the  boat,  and  ever  afterwards  persisted  in 
the  refusal.  Within  a  day  or  two  the  trouble 
with  the  engine  was  remedied  by  grinding 
the  valves  and  adjusting  the  chitch  and  re- 
verse gear,  taking  one  man  less  than  one 
day's  time.  Later  the  plaintiff  chartered  the 
boat  for  10  weeks,  for  which  he  received 
$1,400,  and  in  the  following  winter  sold  her 
for  $8,000. 

Upon  these  facts  the  plaintiff  claims  to  re- 
cover for  breach  of  the  contract  to  accept 
and  pay  for  the  boat 

-  The  defense  as  stated  in  argument  ts  three- 
fold: First  that  the  defendant  was  Justified 
.in  refusing  to  accept  the  boat  because  of  the 
failure  of  the  plaintiff  to  have  the  boat  ready 
for  delivery  in  reasonably  good  order  and 
condition  on  or  before  June  9th;  secondly, 
that  the  plaintiff  acceded  to  the  rescission  of 
the  contract  by  the  defendant;  and,  lastly, 
that  the  plaintiff  has  not  shown  that  he  was 
damaged. 

The  defendant  contends.  In  the  first  place, 
that  the  time  mentioned  in  the  contract  for 
the  delivery  of  the  boat  was  of  the  essence 
of  the  contract  that  he  had  a  right  to  insist 
upon  performance — that  is,  having  the  boat 
ready  for  delivery  by  June  9th — and  that  the 
failure  of  the  plaintiff  to  that  respect  reliev- 
ed him  from  any  farther  responsibility.  It 
will  not  be  necessary  to  determine  whether 
this  point  is  well  taken  in  law,  for  the  evi- 
dence is  plenary  that  the  defendant  waived 
strict  performance  of  this  part  of  the  con- 
tract Later  than  June  9th  he  was  at  the 
"Tacht  Basin"  advising  about  the  work  then 
being  done  on  the  yacht  In  his  letter  of 
June  18th  he  asked  to  be  released  from  the 
contract,  and  Intimated  a  willingness  to  com- 
pensate the  plaintiff  therefor,  and  on  June 
.22d  be  went  to  Qulncy  to  try  the  yacht;  and 


made  no  complaint  that  day  of  the  delay. 
When  he  refused  to  take  the  yacht  he  did  so^ 
not  on  the  ground  that  she  was  not  ready  for 
delivery  on  contract  time,  but  because,  as  ha 
expressed  himself  In  a  letter  to  the  plaintiff's 
New  Tork  agent,  "The  .trial  to-day  was  a 
complete  failure."  Moreover,  the  uncontra- 
dicted testimony  of  the  plaintiff  Is  that  the 
defendant  expressly  assented  to  some  delay 
at  least 

The  defendant  having  waived  strict  per- 
formance as  to  time.  It  was  the  duty  of  the 
plaintiff  to  be  prepared  to  deliver  the  yacht 
within  a  reasonable  time.  Upon  this  hy- 
pothesis the  defendant  says  he  should  have 
been  prepared  to  deliver  her  on  June  22d. 
We  do  not  think  this  follows.  The  plaintiff 
was  to  put  the  yacht  In  commission  In  good 
order  and  condition.  That  means  that  the 
boat  and  her  engine  and  machinery  were  to 
be  In  a  good  practical,  workable  condition, 
all  fitted  to  do  their  several  parts  well.  The 
plaintiff  had  an  old,  imperfect  clntch  replac- 
ed by  a  new  one,  adjusted  by  an  engineer 
sent  by  the  concern  that  made  the  engine. 
The  engine  was  then  tested  by  running  it 
while  the  yacht  wis  tied  to  her  mooring. 
It  seemed  to  work  satisfactorily.  Then  the 
plaintiff  made  a  proffer  of -a  "trial  trip," 
which  was  accepted  by  the  defendant  The 
trial  trip  was  made  June  22d  and  disclosed 
faults,  bat  trivial  and  quickly  and  easily 
remedied  faults,  faults  that  were  Quickly 
remedied  by  grinding  two  valves  and  adjust- 
ing a  chitch  and  the  reverse  gear.  Can  it 
be  said  that  under  sncb  conditions  tt  was 
not  reasonable  that  the  plaintiff  shoald  be 
permitted  to  remedy  such  faults.  If  be  did 
so  within  a  reasonable  timet  We  think  not 
One  obvious  purpose  of  a  "trial  trip,"  among 
others,  Is  to  discover  If  there  are  any  faults. 
It  Is  assumed  that  there  may  be;  and  we 
think  it  is  to  be  assumed  that  tt  was,  or 
ought  to  have  been,  fairly  within  the  con- 
templation of  the  parties  that  If  faults  wer« 
disclosed,  such  as  existed  In  this  case,  a  rea- 
sonable opportunity  was  to  be  had  to  cure 
them. 

The  defendant  claims  further  that  as  late 
as  June  29th  the  engine  needed  "a  new  and 
dry  spark  coll."  The  only  evidence  of  this, 
however,  is  found  in  a  letter  wrlttoi  by  a 
third  party  to  one  who  had  been  the  plain- 
tiff's agent  in  the  sale.  It  is  hearsay,  is  not 
admissible,  and  cannot  be  considered.  If  it 
were  otherwise.  It  would  only  show  another 
fault,  as  trivial  and  as  remediable  as  the 
others. 

We  condnde  therefore  that  It  was  not  on* 
reasonable  that  the  plaintiff  be  allowed  rea* 
sonable  further  time  after  the  "trial  trip"  to 
remedy  the  troubles  which  were  found. 

But  the  defendant,  not  waiting  for  sach 
time  to  elapse,  on  the  afternoon  of  Jane 
22d  sent  an  oral  message  to  the  plaintiff, 
and  a  letter  to  the  plaintiff's  agent,  refusing 
to  take  the  yacht  In  his  letter  he  said:  "t 
am  not  going  to  wait  tor  Mr.  Bonnej  to 
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get  her  Into  condition.'*  Unless  the  plaintiff 
aaeented  to  this  refDsal,  we  think  this  was 
a  breach  of  the  contract. 

Did  the  plaintiff  assent?  It  appears  that 
after  faUure  of  the  "trial  trip"  the  plaintiff 
and  defendant  bed  a  conyersation  on  their 
way  In  to  Boston.  The  defendant  testlHed 
that  he  asked  him  if  be  expected  him  to  take 
the  boat  in  the  condition  she  was  in,  and 
that  the  plaintiff  answered,  "No."  The  plain- 
tiff testified  as  follows:  "T  told  Mr.  Blais- 
dell  that  I  was  very  sorry  that  the  engine 
went  wrong,  and  that  I  felt  that  it  was  the 
fanit  of  an  Incompetent  engineer  in  not  put- 
ting the  valves  In  proper  order,  and  Mr. 
Blaisdell  said  he  had  left  an  Important  di- 
rectors' meeting  in  order  to  try  the  bout, 
and  I  offered  to  make  an  allowance  to  him. 
Mr.  BlalBdell  said  he  wouldn't  decide  until 
later,  that  he  would  think  the  matter  over." 
These  statements  arie  not  contradictory,  and 
we'  assume  both  to  be  true;  but  they  do  not 
show  assent  to  a  rescission  of  the  contract 

The  defendant,  in  support  of  the  theory 
of  such  an  assent,  places  great  stress  npon 
the  fact  that  the  plaintiff  afterwards  char- 
tered the  boat  to  another,  and  then  sold  her. 
Why  should  he  hot?  The  defendant  'had  re- 
fused to  take  her.  The  boat  was  the  plain- 
tiff's, and  he  had  no  option  but  to  keep  her. 
He  had  a  perfect  rl^t  to  charter  or  sell 
her.  It  did  not  conoem  the  defendant  what 
he  did  with  her.  The  defendant  had  re- 
pudiated any  claim  he  might  have  for  her. 
It  is  elementary  law  that,  when  a  purchaser 
unjustifiably  refuses  to  accept  the  thing  pur- 
chased, he  simply  becomes  liable  to  reqwnd 
In  damages.  The  thing  remains  the  prop- 
erty of  the  vendor,  lust. as  if  there  bad  never 
been  any  contract  of  sale. 

No  valid  defense  has  been  shown,  and  the 
plaintiff  is  entitled  to  recover  the  difference 
between  the  contract  price  and  the  fair  mar- 
ket value  of  the  yacht,  at  the  time  of  the 
breach;  in  other  words,  the  profit  of  his  bar- 
gahi.  Bush  y.  Holmes,  53  Me.  417.  The  evi- 
dence is  meager,  and  not  very  satisfactory; 
but  we  think  the  plaintiff  should  have  Judg- 
ment for  $3,100  and  Interest  from  the  date 
of  the  writ 

Jndgment  for  plaintiff,  accordingly. 

(B  N.  J.  B.  110) 

CKAMER  et  al.  v.  CALK  et  al. 
(Conrt  of  Chancery  of  New  Jersey.    Oct.  2S, 

1.  TAAVnVIXTtT  COWVBTAWCES  ft  277*)— COIT- 
VETAIf CE  TO  Wm  —  CONSIDERATIOR  —  BOB- 
DKN  OF  PROOr. 

In  a  contest  between  credlton  and  the  wife 
of  their  debtor,  where  she  seeks  to  sustain  a  con- 
veyance as  a  security  for  a  debt,  the  burden  is 
OB  her  of  sbowing  the  amount  of  the  debt  sought 
to  be  protected,  and  Is  not  discharged  by  a  mere 
general  statement  regarding  the  amount  doe. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Uig.  |  814;  Dec.  Dig.  f 
277.*] 


2.  MoBTOASKs  (i  82^— Dbbo  as  MonOAOB— 

EVIOENCK. 

Evidence  examined,  and  the  conveyance  to 
the  wife  keld  to  be  only  a  mortgage,  given  to 
secure  whatever  advancements  of  moneys  she 
may  have  made  from  her  separate  estate;  the 
equity  in  the  property  comprised  In  the  deed  of 
conveyance  being  subject  to  the  payment  of  com- 
plainants' debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  60;   Dec.  Dig.  I  32.*1  , 

(Syllabus  by  the  Court) 

Bill  by  John  Pratt  Cramer  and  Alfred  O. 
McCXellan  against  Warren  M.  Cale  and  oth- 
ers.   Decree  for  complainants. 

Ell  H.  Chandler,  for  complainants.  Charles 
0.  Babcock,  for  defendants. 

BEROEN,  y.  C    On  the  14tb  of  March, 

1904,  the  complainants  and  defendant  War- 
ren M.  Cale  executed  a  bond  to  a,  trust  com- 
pany in  Atlantic  City.  A  breach  of  the  con- 
dition of  the  bond  occurred,  and  In  the  month 
of  April,  1905,  their  liability  under  the  bond 
being  ascertained,  so  far  as  it  could  then  be, 
the  obligors  executed  and  delivered  a  promis- 
sory note  for  the  deficiency.  The  complain- 
ants, being  required  to  pay  the  note  without 
the  assistance  of  Warren  M.  Cale,  one  of  the 
makers  commenced  a  suit  against  him  for 
his  proportion,  which  resulted  In  a  Judgment, 
altered  AprU  14, 1906,  for  $2,809.71. 

At  the  time  the  debt  upon  which  the  Judg- 
ment is  founded  was  created,  the  defendant 
Warren  M.  Cale  was  the  owner  of  real  es- 
tate In  Atlantic  City,  particularly  described 
in  the' Mil  of  complaint,  and  thereafter,  by 
deed  dated  June  10,  1806,  but  not  adcnowl- 
edged  until  June  21st,  he  conveyed  the  prop- 
erty to  Sarah  A.  Zimmerman,  who  In  turn 
conveyed  it  to  Edna,  the  wife  of  Warren  M. 
Cale,   by  deed  acknowledged  Novembw  10, 

1905.  .  The  consideration  expressed  in  these 
deeds  was  one  dollar  and  other  good  ai)d  val- 
uable .considerations.  No  consideration  was 
in  fact  paid  at  the  time  of  the  conveyances, 
and  It  Is  admitted  that  their  sole  purpose 
was  to  transfer  the  title  from  the  husband 
to  his  wife.  The  husband  acquired  the  proih 
erty  in  1902,  paying  therefor  the  sum  of  $12,- 
000,  which  he  satisfied  by  other  property  and 
cash  to  the  extent  of  $6,000,  and  by  accept- 
ing title  subject  to  a  mortgage  of  $6,000. 
The  testimony  shows  conclusively  that,  when 
the  conveyance  was  made  to  the  wife,  the 
husband  was  in  an  embarrassed  financial  con- 
dition, that  the  bond  executed  by  him  with 
the  complainants  was  in  default,  and  was  so 
recognized  by  him  when  he  Joined  with  the 
complainants  in  making  the  note  In  satisfac- 
tion of  the  then  ascertained  deficiency,  and 
it  is  admitted  that,  after  he  had  stripped 
himself  of  the  property  conveyed  to  his  wife, 
he  had  no  estate  to  meet  his  maturing  obliga- 
tions. 
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It  therefore  appears:  That,  when  the  debt 
was  incurred  uix)a  which  the  complainants' 
judgment  Is  based,  the  defendant  was  the 
owner  of  an  equity  in  real  estate  worth  at 
least  $6,000 ;  that  thereafter,  becoming  finan- 
cially embarrassed  and  unable  to  meet  his 
Just  obligation,  he  caused  the  property  in 
controversy  to  be  first  transferred  to  Sarah 
A.  Zimmerman  (then  in  bis  employ),  who 
held  the  title  from  June  until  November, 
1905,  when  It  was  conveyed  to  his  wife.  This 
c<)nditlon  of  afCalrs,  If  not  explained,  Justi- 
fies ;the  presumption  that  the  conveyance  was 
fraudulent,  and  made  with  Intent  to  hinder 
and  delay  creditors  in  the  collection  of  their 
debts.  The  wife,  however,  seeks  to  Justify 
the  conveyance  ui)on  the  grounds:  That, 
when  she  married  the  defendant  Cale,  she 
was  possessed  of  personal  property  amount- 
ing to  about  $6,000;  that,  commencing  in 
1901,  she  had  advanced  money  to  her  hus- 
band, which  he  was  to  repay  by  putting  it  in 
a  home,  the  title  to  which  would  stand  in  her 
name,  and  in  satisfaction  of  this  promise  the 
conveyances  above  referred  to  were  made; 
and  that  after  such  conveyances  were  made 
she  continued  to  advance  money  to  her  hus- 
band until  thd  total  sum  amounted  to  $6,700. 
The  husband  and  wife  both  testified  that  the 
sum  l^st  mentioned  was  about  the  amount  ad- 
vanced and  received,  but  beyond  the  produc- 
tion of  checlcs,  amounting  In  the  aggregate 
to  $631.  covering  a  period  beginning  in  Au- 
gust, 1900.  and  ending  in  October,  1905,  there 
la  no  evidence  beyond  the  statements  of  the 
husband  and  wife,  given  in  the  broad  terms 
above  recited,  to  sustain  the  claim  that  the 
wife  advanced  to  or  intrusted  her  husband 
with  the  large  sum  which  they  now  allege 
to  be  due  from  the  hnsband  to  the  wife.  No 
account  was  ever  kept  by  either,  nor  was 
any  settlement  made,  or  attempted  to  be 
made,  to  ascertain  the  amount  dne  at  the 
tlnie  this  conveyance  was  made.  The  wife 
testified  that  she  had  produced  all  of  the 
checks  which  she  could  conveniently  find  re- 
lating to  the  transactions  between  them,  al- 
thongh  other  checks  may  be  packed  away  In 
her  house;  but,  as  she  was  evidently  aware 
that  It  was  necessary  to  support  her  claim  by 
producing  checks  which  she  had  given  to  her 
husband,  the  neglect  on  her  part  to  search  In 
the  only  place  where  she  testifies  she  would 
be  likely  to  find  others,  if  there  were  any 
such,  Justifies  the  conclusion  that  she  had  no 
expectation  that  any  such  search  would  put 
her  In  possession  of  other  checks  to  her  hus- 
band. She  knew  the  Importance  of  the 
checks  In  establishing  her  claim,  becanse  she 
produced  certain  of  them,  and  It  is  difficult 
to  aceonnt  for  the  nonproductlon  of  others, 
which  were  within  her  reach,  except  upon 
the  theory  that  they  do  not  exist. 

This  Is  a  contest  between  creditors  and  the 
wife  of  their  debtor  as  to  the  right  of  priori- 
ty in  payment,  and  the  facts  must  be  critical- 


ly examined.  A  party'  seeking  to  sustain  a 
conveyance  as  a  security  for  a  debt  would 
have,  and  ought  to  have,  the  burden  of  show- 
ing the  amount  of  the  debt  sought  to  be  pro- 
tected, and  it  seems  to  me  that  this  rule  ought 
to  be  more  rigidly  applied  In  the  case  of  an 
alleged  secret  trust  between  a  husband  and 
wife,  and  that  something  more  than  a  general 
statement  regarding  the  amount  due  ought 
to  be  forthcoming  to  sustain  such  a  claim. 
This  wife  claims  that  the  property  was  to 
be  conveyed  to  her.  The  husband  testifies 
that  it  was  not  conveyed  to  her  earlier  be- 
cause it  would  aftect  his  credit,  and  It  is 
hardly  consistent  with  equitable  principles  to 
permit  a  wife*  under  such  circumstances,  to 
absorb  all  the  property  of  her  husband,  to 
the  exclusion  of  his  other  creditors  without 
more  convincing  proof  of  the  amount  of  the 
debt  due  from  the  husband  to  the  wife  than 
they  have  seen  fit  to  present  in  this  case. 
Under  the  circumstances  shown  I  am  of  the 
opinion  that  the  conveyance  to  the  wife  must 
be  held  to  be  only  a  mortgage  given  to  se- 
care  whatever  may  be  found  due  to  her  and 
to  that  extent  only  is  she  entitled  to  protec- 
tion in  preference  to  the  debt  of  these  com- 
plainants, and  that,  beyond  securing  the  wife 
to  the  extent  to  which  she  has  advanced  her 
husband  moneys  from  her  separate  estate, 
the  equity  In  the  property  should  be  made 
subject  to  the  payment  of  complainants'  debt 
It  therefore  becomes  Important  to  determine 
the  amount  due  to  the  wife  which  it  waa  in- 
tended should  be  secured. 

Transactions  of  this  character,  having  for 
their  object  the  creation  of  a  preference  over 
other  creditors  of  the  hnsband  in  favor  of 
the  wife,  must  be  regarded  with  suspicion, 
and,  where  a  conveyance  for  such  purpose  is 
attacked  for  fraud  and'  collusion.  It  Is  in- 
cumbent on  the  wife  to  show  the  correctness 
of  her  claim,  to  secure  which  the  conveyance 
or  mortgage  was  given.  Especially  Is  this 
80  when  the  conveyance  Is  made  under  sus- 
picious circumstances.  A  conveyance  by  way 
of  preference,  to  a  wife,  made  by  the  hus- 
band upon  the  eve  of  Insolvency,  to  secure 
a  debt  which  had  been  accruing  during  a 
period  of  five  years  Just  previous  to  the  in- 
solvency and  conv^ance,  imposes  upon  the 
wife  the  burden  of  showing,  with  reasonable 
certainty  not  only  that  she  had  a  separate 
estate,  but  also  the  sums  advanced  to  or 
paid  out  for  her  husband  from  her  separate 
estate.  There  is  no  presumption  that  such 
advancements  were  intended  as  gifts;  but 
the  confidential  relations  existing  between 
a  husband  and  wife  would  make  a  fraud 
easily  accomplished,  unless  the  wife  is  called 
upon  to  show  by  affirmative  proof,  and  with 
some  little  regard  to  detail,  the  amount  for 
which  she  should  be  preferred,  where  the 
contest  arises  between  the  wife  and  creditors 
of  her  husband,  whose  debts  existed  before 
the  couveyauce,  and  which   were  incurred 
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Vhlle  he  was  the  ostensible  owner  of  the 
property.  As  was  said  by  cbe  court  In  Seitz 
^.  Mitchell,  94  U.  S.  580,  24  L.  Ed.  179: 
"Such  is  the  community  of  Interest  between 
bnsband  and  wife,  such  purchases  are  so 
often  made  a  cover  for  a  debtor's  property, 
are  so  frequently  resorted  to  for  the  purpose 
of  withdrawing  his  property  from  the  reach 
of  his  creditors  and  preserving  it  for  bis  own 
use,  and  they  hold  forth  such  temptations 
for  frand,  that  they  require  close  scrutiny. 
In  a  contest  between  the  creditors  of  the 
husband  and  the  wife,  there  Is,  and  there 
should  be,  a  presumption  against  her  which 
she  must  overcome  by  affirmative  proof." 

In  the  present  case  the  wife  had  received 
from  the  estate  of  a  former  husband,  5  years 
before  her  second  marriage,  and  nearly  10 
years  before  the  conveyances  complained  of 
were  made,  about  $6,000,  and  she  was  able 
to  give,  with  great  particularity,  the  sources 
from  whence  It  came  and  the  different 
amonnts  received  at  that  time  going  to  make 
up  the  total ;  but,  with  the  exception  of  some 
bank  stock,  a  portion  of  which  she  still  holds, 
she  gave  no  testimony  regarding  Its  subse- 
quent Investment,  or  the  sale  of  the  securi- 
ties In  which  it  was  Invested,  if  ever  invest- 
ed, in  order  to  raise  money  for  her  husband, 
and,  aside  from  several  checks  drawn  to  the 
order  of  her  husband  for  different  sums  ag- 
gregating $631,  and  covering  a  period  of  five 
years,  she  was  unable  to  state,  with  any  par- 
ticularity, at  what  time  she  advanced  other 
moneys,  or  to  give  the  amonnts,  and  calls 
upon  the  court  to  adjudge'  to  her  as  due  from 
her  husband  $5,700  upon  her  unsupported 
statement,  and  that  of  her  husband,  that 
aboat  that  sum  had  passed  to  the  husband's 
hands.  Not  the  slightest  attempt  was  made 
to  give  any  of  the  ordinary  details  which 
usually  surround  such  transactions,  and  we 
are  asked  to  rely  upon  the  bald  statements 
of  the  wife  and  husband  that  at  different 
timeB  during  a  period  of  five  years  the  es- 
tate of  the  wife,  to  the  extent  claimed,  was 
given  to  the  husband  by  her,  to  be  used  as 
he  saw  fit  To  assume  that  such  testimony 
Is  satisfactory  proof  of  a  husband's  debt  to 
his  wife  would  open  the  door  to  unlimited 
frand.  The  conveyance  of  lands  by  insol- 
vent husbands  to  their  wives,  in  satisfaction 
of  an  alleged  secret  trust  between  them,  is 
becoming  too  common  to  justify  a  court  of 
equity  in  supporting  such  claims  without 
satisfactory  proof  that  the  trust  exists,  and 
the  character  of  the  proof  should  be  such  as 
to  convince  the  mind  of  the  court  that  there 
is  a  debt  due  to  the  wife,  and  also  disclose, 
with  some  detail  and  precision,  the  amount 
of  it,  for  "claims  of  this  kind  should  always 
be  regarded  with  watchful  suspicion,  and 
when  attempted  to  be  asserted  against  cred- 
itors upon  the  evidence  of  the  parties  them- 
selves, uncorroborated  by  other  proof,  they 
should  t>e  rejected  at  once,  unless  their  state- 


ments are  so  full,  clear,  and  convincing  as 
to  make  the  fairness  and  Justice  of  the 
claim  manifest  Any  other  course  will  en- 
courage fraud  and  multiply  the  hazards  of 
most  business  ventures."  Besson  v.  Eveland, 
26  N.  J.  Eq.  468,  472.  The  wife  has  not 
maintained  the  burden  cast  upon,  her  by 
any  evidence  that  would  Justify  a  finding 
in  her  favor  beyond  the  sum  of  $631.  Her 
case  was  well  prepared  and  tried  by  able 
counsel.  The  checks  showing  payments 
which  she  produced  covered  nearly  the  whole 
period  of  her  married  life,  and  the  fair  pre- 
sumption Is  that  she  had  produced  all  that 
she  has.  As  I  have  before  stated,  she  claim- 
ed that  some  of  her  checks  are  at  the  house 
on  the  disputed  property,  and  that  they 
were  so  packed  away  that  It  was  not  conven- 
ient to  examine  them;  but  In  the  usual 
course  of  events  checks  that  are  preserved 
are  filed  with  reference  to  their  dates,  and 
it  Is  difBcult  to  understand  how  she  was 
able  to  produce  checks  covering  a  period  of 
five  years  without  having  had  access  to  the 
other  checks  given  during  the  same. period, 
nor  does  she  offer  any  explanation  of  this 
strange  circumstance,  and  I  am  Inclined  to 
the  belief  that  all  of  the  checks  showing  pay- 
ments to  the  husband  during  the  disputed 
period  were  selected  and  produced  at  the 
trial. 

The  conclusion  which  I  have  reached  Is 
that  the  wife  is  entitled  to  have  her  convey- 
ance stand  as  a  mortgage  to  secure  the  pay- 
ment of  $631,  and  that  the  complainants* 
Judgment  be  decreed  to  be  a  lien  upon  the 
lands  mentioned  In  the  bill  of  complaint, 
subject  to  the  payment  of  $631  to  the  wife 
and  the  mortgage  of  $6,000  which  incum- 
bered the  property  at  the  time  of  the  con- 
veyance to  the  husband ;  the  testimony  show- 
ing that  there  was  no  other  Incumbrance  on 
the  property  when  it  was  transferred  to  the 
wife. 


m  N.  J.  B.  283) 

McKIERNAN  et  aL  t.  BEARDSLEB  et  aL 

(Court  of  Chancery  of  New  Jersey.    Nov.  1, 
1906.) 

WlLM    (J    775*)  —  CONSTBtrCTIOlf  —  IiAPBB    Ot 

Leoact— "Heibs  Fobevee." 

In  the  absence  of  any  clause  or  expression 
in  a  will  showing  an  intent  to  the  contrary,  a 
devise  or  bequest  from  a  wife  to  a  husband  'to 
him  and  his  heirs  forever"  lapses  upon  the  death 
of  the  husband  in  the  lifetime  of  the  testatrix; 
the  words  "heirs  forever"  being  words  of  limita- 
tion and  not  of  substitution. 

[E^d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  1997;  Dec  Dig..  |  775.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3266.] 

(Syllabus  by  the  Court) 

Bill  by  Samuel  O.  McEleman  and  others 
against  Elizabeth  Beardslee  and  others.  DO' 
cree  rendered. 


•For  oCtisr  caMs  see  Hume  topic  and  secUoo  NUMBER  In  Deo.  *  Am.  Digs.  1907  to  dat*.  *  Reporter  Indezaa 


Digitized  by 


Google 


8ia 


'TO  ATLANTIC  RfiPORTEB. 


(N.J. 


George  S.  Hilton,  for  complainants.  Abram 
Qenert,  (or  defendants. 

LEAMINO,  y.  a  Tbe  ^I  of  Bmellne  A. 
Doremus  contained  the  following  provision: 

"After  the  payment  of  all  my  just  debts 
and  fnneral  expenses,  I  give,  bequeath  and 
devise  all  my  property,  both  real  and  person- 
al, wheresoever  sitnate,  and  whatever  the 
same  may  be  to  my  huAand,  Cornelius  Dore- 
mus, of  the  city  of  Paterson.  In  the  county 
of  Passaic  and  state  of  New  Jersey,  to  him 
and  his  heirs  forever." 

Cornelius  Doremus,  the  devisee  and  legatee 
named  In  tbe  will,  died  April  1,  1889. 

Efmellne  A.  Doremus,  the  testatrix,  died 
November  10,  1904. 

The  sole  question  for  determination  Is 
whether  the  devise  and  bequest  lapsed  by 
reason  of  the  husband  predeceasing  his  wife, 
or  whether  the  heirs  of  the  husband  take  the 
estate  which  the  husband  would  have  receiv- 
ed under  the  will  In  the  event  of  the  hnsband 
having  survived  testatrix^ 

It  is  well  settled  that  a  devise  or  bequest 
to  "A.  and  his  heirs"  lapses  upon  the  death 
of  A.  in  the  lifetime  of  the  testator;  the  word 
"heirs"  being  a  wprd  of  limitation  which  la 
used  to  denote  the  quality  or  duration  of  the 
estate  to  be  taken  by  the  devisee  or  legatee, 
and  not  a  word  of  substitution  denoting  an 


intention  to  substitute  the  next  of  kin  in  tbe 
place  of  the  deceased  devisee  or  legatee.  The 
rule  is  the  reverse  in  the  case  of  a  devise  or 
bequest  to  "A.  or  bis  heirs,"  for  the  reason  that 
in  such  case  there  Is  an  apparent  Intention 
of  dubatltution.  If  an  intention  to  substitute 
tbe  next  of  kin  in  tlie  place  of  the  deceased 
devisee  or  legatee,  so  as  to  save  a  laijse,  can 
be  deduced  from  some  other  clause  or  expres- 
sion In  the  will,  the  rule  above  stated  may  be 
overcome.  Zabriskie  v.  Huyler,  62  N.  3.  Eq. 
697,  51  Atl.  197,  affirmed  on  appeal  64  N.  J. 
Eq.  794,  66  Atl.  1138. 

In  the  present  case  the  portion  of  the  will 
above  quoted  constitutes  the  entire  will,  ex- 
cept a  clause  appointing  the  ezeCutrr,  and  no 
intention  can  be  imputed  other  than  that 
manifest  from  the  language  of  the  clause 
quoted. 

The  word  "forever,"  In  the  devise  and  be- 
quest in  question,  imports  no  more  than  that 
the  person  who  is  to  take  shall  take  absolute- 
ly, and  does  not  alter  the  character  of  the 
person  who  is  to  take.  Doody  v.  Hlgglns,  9 
Hare,  32  (Append,  xxxil). 

Gen.  St.  1896,  p.  8763,  |  84,  making  provi- 
sion against  the  lapse  of  estates  devised  or 
bequeathed,  does  not  extend  to  a  devise  or 
bequest  to  the  husband  of  testatrix.  Can- 
fleld  V.  Canfleld,  62  N.  3.  Eq.  678.  60  AtL  471. 

I  will  advise  a  decree  accordingly. 
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(«  vt.  n4) 

STEVENS  &  BALDWIN  ▼.  SAYERS. 

(Supreme  Court  of  Vermont.    Onnce.    Aug.  4, 
190©.) 

1.  tiOOS  AND  LOOGIRQ  (S  3*)— GOITTKTANCB  OF 

Timber— ConsTBHCTJioN. 

Defendant  owning  under  a  deed  from  H. 
the  timber  on  land,  with  right,  however,  to 
remove  it  only  before  October  12,  1908,  convey- 
ed to  plaintiffs  the  soft  wood,  with  right  to 
remove.it  only  before  May  1,  1908,  and  after- 
wards to  them  all  the  wood  timber  conveyed  to 
him  by  H..  "excepting,  however,  the  portion 
•  •  •  already  conveyed  to  said  grantees." 
Held,  that  the  latter  conveyance  Included  de- 
fendant's right  in  the  soft  wood  between  May  1, 
1908,  and  October  12,  1908. 

[BM.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  I  0;    Dec  Dig.  i  S.*] 

2.  Trial  <|  45*)— Offzb  or  Etiderok. 

The  offer  to  show  the  "surrounding  circum- 
stances and  conditions"  at  the  time  a  deed  was 
made,  as  evidence  that  the  deed  included  only 
the  bnrd  wood  on  land,  is  too  general;  the  cir- 
cumstances and  conditions  or  their  character 
not- being  in(^icated. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  111;   Dec.  Dig.  i  45.*] 

Exceptions  from  Orange  Connty  Court; 
Wlllard  W.  Miles,  Judge. 

Trespass  quare  dausum  fregit  by  Stevens 
ft  Baldwin  against  J.  M.  Sayers.  Plea  the 
general  issue  and  notice.  Judgment  for  plaln- 
tUTs.    Defendant  brings  exceptions. 

Argued  before  ROWBLL,  C.  J.,  and  MUN- 
SON,  WATSON.  UASELTON,  and  POWERS, 

Smith  ft  Smith,  for  plaintiffs.  Fred  8. 
Wright,  for  defendant 

POWERS,  J.  John  S.  Hanson  owned  a 
timber  lot  in  Newbury.  On  October  12,  1905, 
by  a  quitclaim  deea,  he  conveyed  to  the  de- 
fendant all  the  wood  and  timber  standing 
thereon,  with  the  right  to  enter  npon  the  lot 
to  cut  and  remove  the  same  at  any  time  with- 
in three  years  from  said  date.  It  was  stip- 
ulated in  the  deed,  however,  that  the  defend- 
ant was  to  have  no  title  to  any  wood  or  tim- 
ber not  removed  within  the  three  years.  On 
January  4,  1906,  the  defendant  by  his  war- 
ranty deed  conveyed  to  the  plaintiff  all  the 
soft  wood  and  basswood  which  be  acquired 
of  Hanson.  This  deed  gave  the  plaintiffs 
the  right  to  enter  upon  the  lot  to  remove  this 
timber  at  any  time  before  May  1,  1908,  but 
not  after.  On  October  4,  1907,  the  defend- 
ant gave  the  plaintiffs  a  warranty  deed  of 
certain  wood  and  timber  therein  described  as 
follows:  "Certain  wood  and  timber  on  land 
in  Newbury  •  •  •  described  as  follows: 
All  and  the  same  wood  and  timber  on  land 
which  was  conveyed  to  me  by  John  S.  Han- 
son by  his  deed  dated  the  twelfth  day  of  Oc- 
tober, A.  D.  1905,  •  •  •  excepting,  how- 
ever, the  portions  of  said  premises  which 
have  been  already  conveyed  to  said  grantees." 


In  this  deed  was  a  reservation  of  certain 
hardwood  logs,  but  this  is  not  here  involved 
On  March  30,  1008,  Hanson  conveyed  the 
land  to  the  plaintiff  subject  to  '*any. right 
granted  to  take  off  timber  from  said  land." 
Thereupon  the  plaintiffs  went  into  possession 
of  the  land,  and  have  been  in  possession  ever 
since.  In  June,  1908,  the  defendant  entered 
upon  the  premises,  and  cut  some  balsam  and 
spruce  trees.  It  is  on  account  of  this  cutting 
that  this  suit  is  brought  The  defendant's 
right  to  cut  wood  and  timber  under  his  deed 
from  Hanson  did  not  expire  until  October  12, 
1908,  but  the  right  which  he  conveyed  to  the 
plaintiffs  by  his  first  deed  expired  May  1, 
1908.  He  now  claims  that  his  right  to  such 
of  the  soft  wood  and  basswood  as  the  plain 
tiffs  failed  to  remove  before  May  1,  1908,  waa 
not  covered  by  his  second  deed  to  the  plain- 
tiffs, and  therefore  he  was  within  his  rights 
when  he  did  the  cutting  herein  complained 
of.  This  depends,  of  course,  npon  the  true 
meaning  of  the  deed  of  October  4,  1907. 

We  are  unable  to  agree  with  the  narrow 
construction  which  the  defendant  puts  upon 
this  deed.  Before  it  was  executed  the  de- 
fendant owned  the  hard  wood  on  the  lot,  sub- 
ject to  the  limitation  as  to  time  of  removal, 
and  he  also  owned  the  right  to  cut  so  much, 
if  any,  of  the  soft  wood  and  basswood  as  the 
plaintiffs  should  leave  on  the  lot  M«y  1, 1908, 
subject  to  the  same  limitation.  But  aft«r 
the  execution  of  his  second  deed  neither  the 
hard  wood  nor  his  interest  In  the  soft  wood 
and  basswood  remained.  It  all  passed  to  the 
plaintiffs  nnder  that  deed,  the  true  meaning 
of  which  by  fair  construction  Is  the  same  as 
if  It  read  "all  the  wood  and  timber  not  be- 
fore conveyed."'  This  Is  the  effect  of  It  If  we 
write  into  It  the  provisions  of  the  former 
deed — as  the  defendant  asks  us  to  da 

The  only  exception  to  the  exclusion  of  evi- 
dence which  the  defendant  here  relies  npon 
is  thus  stated  In  the  bill:  "•  •  •  The 
defendant  offered  to  show  (SD  that  the  deed 
itself  (October  4,  1907)  i&  view  of  the  sur- 
Tonndlng  circumstances  and  conditions  at  the 
time  it  was  made,  which  conditions  and  cir- 
cumstances defendant  offered  to  show,  would 
construe  the  deed  to  mean  hard  wood  only." 
This  offer  was  excluded,  and  the  defendant 
excepted.  The  offer  was  too  general.  What 
the  particular  circumstances  and  conditions 
were  Is  not  stated  In  the  offer.  Nor  does  the 
offer  indicate  their  character,  and  there  Is  no 
way  for  us  to  determine  whether  or  not  they 
would  shed  any  light  on  the  true  meaning  of 
the  deed.  More  than  all  that,  the  deed  Itself 
is  plain  and  unambiguous.  There  Is  no  occa- 
sion to  resort  to  any  facts  outside  the  instru- 
ment itself  to  get  at  Its  true  meaning.  There- 
fore there  was  no  error  in  the  exclusion  of 
the  offer. 

Judgment  affirmed. 
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SMITH  T.  PHIIiADEUPHIA,  B.  &  W.  K.  CO. 
(Court  of  Appeals  of  Maryland.    June  28, 1909.) 

1.  Mabteb  and  Sebvant  (S  219*)— Injuries 
TO  Servant— Assumed  Risk. 

An  employe  who  contracts  to  perform  a 
hazardous  duty  assumes  such  risks  as  are  inci- 
dent to  Che  discbarge  thereof  from  causes  open 
and  obvious,  or  the  dangerous  character  of 
which  he  had  an  opportunity  to  ascertain. 

[Kd.  Note.— For  other  cases,  see  Master,  and 
Servant,  Cent.  Dig.  SS  61(M£4:    Dec.  Dig.  f 

219.*] 

2.  Masteb  and  Skbvant  (|  219*)— Injuries 
TO  ijE^BVANT— Safe  Place  to  Work. 

The  rule  that  a  master  must  use  ordinary 
care  to  provide  a  reasonably  safe  place  in  which 
the  servant  may  worli  is  subject  to  the  excep- 
tion that  one  who  remains  in  a  service  which 
necessarily  exposes  him  to  hazardous  rislis  from 
causes  open  and  obvious,  the  dangerous  charac- 
ter of  which  he  has  an  opportunity  of  knowing, 
assumes  such  risks,  and,  if  injured  in  conse- 
quence thereof,  cannot  recover. 

[Ed.  Note. — For'  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  61U-(J24;    Dec.  Dig.  $ 

3.  Master  and  Servant  ({  265*)— Injuries 
TO  Servant— "Negugence"  — Burden  of 
Proof. 

In  an  action  for  injuries  to  a  servant,  the 
burden  is  on  plaintiff  to  establish  defendant's 
negligence,  viz.,  failure  to  discharge  its  legal  du- 
ties toward  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g§  877-908;  Dec.  Dig.  f 
265.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4743-4763;   vol.  8,  pp.  7729-7731.] 

4.  Master  and  Servant  (|  278*)— Injuries 
to  Servant— Negligence— Evidence. 

In  an  action  for  injuries  to  a  car  repairer 
by  moving  the  car  under  which  he  was  working, 
evidence  held  insufficient  to  establish  defendant's 
negligence. 

[Ed.  Note. — For  other-  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  278.*] 

5.  Master  and  Servant  (J  219*)— Injuries 
to  Servant— Assumed  Risks. 

Where  the  risks  of  plaintiff's  work  as  a  car 
repairer  underneath  a  railroad  car  by  the  move- 
ment of  which  he  was  injured  were  Open  and  ob- 
vious, and  plaintiff  was  acquainted  with  the 
dangerous  character  of  the  work,  be  assumed 
the  risk. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  610-^24;    Dec.  Dig.  § 

219.*] 

0.  Master  and  Servant  (§  190*)— Injuries 
TO  Servant— Fellow  Servants  — Cab  In- 
spector—Neglio  ENCE. 

Where  a  car  repairer  was  injured  while  at- 
tempting to  escape  from  under  a  car  on  which 
he  was  at  work  after  the  engine  had  started  to 
move  the  cars,  the  failure  of  the  car  inspector 
and  gang  foreman  to  place  a  signal  flag  to  pro- 
tect the  men  working  under  the  cars  in  accord- 
ance with  the  company's  roles  was  the  negli- 
gence of  fellow  servants,  for  which  the  railroad 
company  was  not  liable. 

.    [Ed.  Note.— For  other  cases,,  see  Master  and 
Servant,  Dec.  Dig.  f  190.*] 


Appeal  from  Circuit  Court,  Cecil  Coun 
ty;  James  A.  Pearce,  Wm.  H.  Adklns,  and 
Philemon  B.  Hopper,  Judges. 

Action  by  J.  Carroll  Smith,  by  Charlotte 
E.  Smltb,  his  next  friend,  against  the  Phila- 
delphia, Baltimore  &  Washington  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    AfiSrmed. 

Argued  before  BOYD,  G.  J.,  and  BRIS- 
COE, SCHMUCKER,.  WORTHINGTON, 
THOMAS,  and  HENRY,  JJ. 

Albert  Constable  and  A.  Freeborn  Brown, 
for  appellant.  Fred.  T.  Haines,  for  appel- 
lee. 

BRISCOE,  J.  This  Is  a  salt  by  the  ap- 
pellant against  the  appellee  to  recover  dam- 
ages for  alleged  personal  injuries  sustained 
by  him  while  In  the  employ  of  the  appellee 
corporation  as  a  carpenter  In  the  repair  of 
certain  freight  cars  near  the  city  of  Wil- 
mington, Del.  The  suit  was  instituted  in 
the  circuit  court  of  Cedl  county,  and  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
the  defendant.  At  the  trial  of  the  case,  the 
court  below,  upon  the  conclusion  of  the 
plaintiff's  testimony,  granted  the  defendant's 
prayers,  which  practically  withdrew  the  case 
from  the  consideration  of  the  Jury.  They 
were  as  follows:  "The  defendant  prays  the 
court  to  Instruct  the  Jury  that  the  plaintiff 
cannot  recover  In  this  case:  First  Because 
there  is  no  evidence  legally  sufficient  to  be 
submitted  to  the  Jury  of  the  defendant's  neg- 
ligence. Second.  Because  from  the  uncon- 
tradicted evidence  the  accident  occurred  from 
dangers  which  were  open  and  obvious,  and 
the  risk  of  which  the  plaintiff  assumed." 

The  declaration  contains  two  counts  and 
win  now  be  considered.  The  first  count 
charges  that  on  the  9th  day  of  October, 
1906,  the  plaintiff  was  employed  by  the  de- 
fendant as  a  carpenter  and  engaged  in  the 
repair  of  one  of  the  defendant's  freight 
cars,  which  was  placed  on  the  siding  for 
repair,  when  without  any  notice  or  warning 
whatsoever  to  the  plaintiff  one  of  the  de- 
fendant's trains  was  backed  in  on  said  sid- 
ing and  struck  the  cars  under  wblch  the 
plaintiff  was  working,  thereby  causing  said 
cars  under  which  the  plaintiff  was  working 
to  be  moved  and  backed  over  the  leg  of  the 
plaintiff,  mashing  the  same,  and  causing 
much  pain  and  suffering  necessitating  medi- 
cal treatment  and  skill  and  the  shortening 
of  the  plaintltTs  leg  about  two  inches,  caused 
by  the  negligence  of  the  defendant  in  not 
providing  the  plaintiff  with  a  reasonably  safe 
place  to  work,  although  the  plaintiff  was  us- 
ing due  care  and  caution  and  did  not  con- 
tribute directly  thereto,  and  the  said  in- 
juries are  permanent  The  second  count 
(barges  that  the  accident  was  caused  by  the 
negligence  of  the  defendant  tn  not  using  and 
exercising  ordinary  care  in  the  selection  of 
competent  employes,   although   the  plaintiff 
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was  using  due  care  and  caution  and  did  not 
contribute  directly  tbereto  aud  tbe  said  In- 
juries are  pernianent 

The  general  principles  of  law  applicable 
to  cases  of  this  character  are  well  settled 
In  this  state,  and  need  but  few  citations  of 
authority  to  sustain  them.  The  cases  of 
Cans  Salvage  Co.  v.  Byrnes,  102  Md.  247,  62 
Atl.  155,  1  L.  R.  A.  (N.  S.)  272,  and  Wood  v. 
Helges,  83  Md.  269,  34  Atl.  872,  are  directly 
In  '  point  In  the  former  case  It  Is  said  an 
employe  who  contracts  for  the  performance 
of  hazardous  duties  assumes  such  risks  as 
are  Incident  to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  character 
of  wblcb  be  had  an  opportunity  to  ascer- 
tain. One  who  remains  In  a  service  which 
necessarily  exposes  him  to  hazardous  risks 
from  causes  open  aud  obvious,  the  dangerous 
character  of  which  he  knew  or  had  an  op- 
portunity of  knowing,  must  be  considered  as 
having  assumed  such  risks,  and.  If  Injured  In 
consequence  thereof,  has  no  claim  against 
the  employer.  This  doctrine,  while  stated 
as  a  general  rule,  constitutes  an  exception 
to  or  qualification  of  the  broad  principle 
which  requires  the  employer  to  use  ordinary 
care  to  provide  a  reasonably  safe  place  in 
which  tbe  servant  may  perform  his  work. 
B.  &  O.  R.  R.  Co.  v.  Strieker,  51  Md.  47,  34 
Atl.  291;  Yates  v.  McCullough  Iron  Works, 
69  Md.  870,  16  Atl.  280,  20  A.  &  El  Ency.  of 
Law,  114.  In  the  case  of  Wood  v.  Helges, 
83  Md.  2C9,  34  Atl.  872,  it  Is  also  said  the 
master  Is  not,  an  insurer  of  tbe  servant's 
safety.  He  cannot  be  bound  for  his  serv- 
ant's Injury  without  being  chargeable  with 
some  neglect  of  duty  measured  by  the  stand- 
ard of  ordinary  care.  On  tbe  otber  hand, 
the  servant  Is  under  an  obligation  to  provide 
for  bis  own  safety  when  danger  is  either 
known  to  him  or  discoverable  by  the  exercise 
of  ordinary  care.  He  most  take  ordinary 
care  to  learn  the  dangers  which  are  likely 
to  beset  him;  and,  where  tbe  servant  is  as 
well  acquainted  as  the  master  with  tbe  dan- 
gerous nature  of  tbe  Instrument'  used,  he 
cannot  recover.  An  examination  of  the  rec- 
ord in  the  case  at  bar  will  disclose  an  ab- 
sence of  evidence  legally  sufficient  to  show 
that  the  accident  to  the  defendant  was  caus- 
ed by  failure  of  the  appellee  to  discharge 
any  of  Its  legal  duties  toward  the  appellant. 
The  burden  of  proof  was  upon  the  plaintiff  to 
establish  negligence  upon  the  part  of  the  de- 
fendant company;  that  Is,  that  It  failed  to 
discbarge  Its  legal  duties  toward  him,  and, 
falling  to  offer  evidence  tending  to  prove 
these,  it  would  hare  been  error  In  the  court 
below  to  have  refused  the  defendant's  prayers. 

The  plaintiff  was  a  young  man  of  20  years 
of  age,  and  was  employed  as  a  carpenter  and 
an  iron  worker  in  tbe  repair  yards  of  tbe 
defendant  company.  His  general  duty  con- 
sisted In  making  repairs  on  any  part  of  the 
cars,  and  In  repladng  rods  and  Iron  work. 
On  tbe  day  of  the  accident  be  was  working 


under  a  freight  car  In  tb6  repair  yard,  and 
while  so  working  a  locomotive  belonging  to 
tbe  appellee  backed  on  the  track  for  tne  pur- 
pose of  removing  other  cars,  and  In  attempt- 
ing to  extricate  himself  be  was  caught  and 
Injured.  He  had  worked  for  the  company 
for  four  months  under  freight  cars,  and  had 
full  knowledge  of  the  risk  surrounding  this 
kind  of  work.  The  plaintiff  testified  (i) 
that  be  knew,  when  be  went  in  there,  "that 
tbey  ran  ^iglnes  in  there  on  that  track."  . 
He  further  testified,  In  answer  to  the  fol- 
lowing questions:  "Q.  Tou  knew  if  an  en- 
gine came  in  there  and  struck  the  car  that 
was  standing  there,  and  that  ran  against 
the  car  you  were  under,  that  it  might  hurt 
you,  didn't  you?  A.  If  I  thought  of  it  I 
would  have  known  it  Q.  Tou  knew  that  as 
a  matter  of  fact,  didn't  you?  A.  Yes.  Q. 
Did  you  make  any  Inquiry  as  to  whether  an 
engine  was  coming  in  there?  A.  Ho.  Q. 
Did  jou  do  anything  to  protect  yourself  in 
any  way?  A.  No.  Q.  Did  you  say  any- 
thing to  the  gang  foreman  about  protecting 
you?  A.  No.  Q.  Did  you  say  anything  to 
Hessian  about  it?  A.  No.  Q.  You  didn't 
say  anything  to  Hessian  about  It?  A.  No; 
not  about  protection.  Q.  You  did  know  If 
a  car  ran  against  the  one  you  were  under 
you  would  be  hurt?  A.  We  would  be  very 
apt  to  be.  Q.  That  was  obvious  to  any- 
body? A.  Yes.  Q.  You  didn't  have  tbe  idea 
that  you  were  made  safe  under  tl^ere?  A. 
No.  Q.  You  never  heard  anything  about 
that?  A.  No.  Q.  Did  you  ever  see  a  flag 
set  around  on  the  track?  A.  No.  Q.  You 
never  saw  a  flag  on  the  car  or  track?  A.  If 
I  did,  I  didn't  notice  it.  I  didn't  pay  any 
attention  to  it  If  I  did;  but  I  don't  remem- 
ber seeing  any.  Q.  You  didn't  see  any  flag 
of  any  kind  around  there?  A.  No.  Q.  Did 
you  ever  hear. any  man  going  down  there 
warning  you  to  get  from  under  there  or  see 
If  you  were  under  there?  A.  Did  I  hear? 
Q.  On  otber  days?  A.  Yes."  There  was 
evidence  also  to  the  effect  that  the  company 
bad  established  and  promulgated  rules  and 
regulations  to  protect  men  working  under 
cars  In  their  repair  yards  aud  shops  by 
placing  blue  or  red  flags  as  signals,  but  that 
"tbe  gang  Inspector"  on  the  occasion  of  tbe 
accident  failed  to  place  such  a  flag.  ' 

We  are  of  the  opinion  that  the  record  In 
this  case  does  not  flimlsh  any  legally  suffi- 
cient evidence  of  negligence  of  the  appellee 
causing  tbe  accident,  and  tbe  prayers  of  the 
appellee  were  propertly  granted.  There  was 
positive  and  uncontradicted  evidence  to  the 
effect  that  the  rlslm  attending  and  surround- 
bag  the  accident  were  perfectly  open,  patent, 
and  obvious,  and  the  plaintiff  was  well  ac- 
quainted with  the  dangerous  nature  of  tbe 
work  as  the  defendant  corporation.  It  was 
a  danger  that  was  seen,  and  willingly  as- 
sumed by  the  plaintiff,  and  was  In  no  way 
hidden  or  concealed.  As  to  tbe  failure  of 
the  car  Inspector  and  gang  foreman  to  place 
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the  flag  as  a  signal  to  protect  the  men  working 
under  the  cars,  we  need  only  say  that  these 
persons  were  employes  of  the  defeudamt  com- 
pany and  co-employfis  of  the  plaintiff,  and 
their  n^Ugence  was  the  negligence  of  a  fel- 
low servant,  for  which  the  master  was  not 
responsible;  there  being  no  evidence  what- 
ever that  the  appellee  had  employed  unfit 
and  unsuitable  persons  to  perform  the  work. 
Moret  T.  Car  Works,  99  Md.  471,  68  Atl. 
447;  Natl.  Enameling  Co.  t.  Cornell,  95  Md. 
524,  62  AtL  588;  12  A.  &  E.  Ency.  of  Law. 
967;  Wood  v.  Helges,  83  Md.  208,  S4  Atl.  872; 
'  N.  &  W.  R.  Co.  V.  Hoover.  79  Md.  255.  29  Atl. 
994.  25  L.  R.  A.  710,  47  Am.  St  Rep.  392. 

Finding  no  error  in  the  rulings  of  the 
court,  and  for  the  reasons  stated,  the  Judg- 
ment will  be  affirmed. 

Judgment  affirmed,  with  costs. 

(Ul  Ud.  288) 

PENNSYLVANIA  R.  CO.  v.  CECIL. 
(Ooart  of  Appeals  of  Maryland.    June  30,  1909.) 

1.  Trial  (8  420^— Exceptions  to  Rejtjsai.  to 
DiBECT  VEBDicT— Waiver. 

A  defendant  who,  after  the  refusal  of  the 
court  to  direct  a  verdict  at  the  close  of  plain- 
tiff's case,  offers  evidence  in  bis  own  behalf 
waives  his  exception  to  the  refusal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  983;   Dec.  Dig.  I  420.*] 

2.  Trial  (J  178*)— IwerrBucmjONS— Appuoa- 
BiLmr  to  E>noENCE. 

Where  defendant,  after  the  refusal  of  the 
conrt  to  direct  a  verdict  at  the  close  of  plain- 
tiff's case,  offered  evidence  materially  strength- 
ening plaintiff's  case,  an  instruction  that  plain- 
tiff had  offered  no  evidence  sufficient  for  recov- 
ery was  properly  refused,  because  plaintiff's  evi- 
dence must  be  taken  in  connection  with  defend- 
ant's evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  I  178.*] 

'8.  Railkoaos  ((  898*)— Ikjuxies  to  Pebsok 
ON  TBACK—NEOLiaENCB— Evidence. 

In  an  action  for  injuries  to  a  brakeman. 
canght  between  a  car  in  a  train  of  his  employer 
run  into  the  yards  of  defendant  pursuant  to  a 
traffic  arrangement  and  a  car  of  defendant  on 
a  side  track  standing  near  a  switch,  evidence 
held  to  show  defendant's  negligence  in  failing  to 
place  its  car  far  enough  from  the  switch  to  en- 
able the  train  to  pass  with  safety. 

[Ed.  Note.— For  other  ca&es,  see  Railroads, 
Dec.  Dig.  {  398,*] 

4.  Railroads  (I  400*)— INJTTB^ES  to  Person 

ON    TBACK— CONTBIBDTOBT    NBOLlaEHCK  — 

Evidence. 

Whether  a  brakeman,  Injured  by  being 
canght  between  a  car  in  a  moving  train  of  his 
employer,  while  mnning  into  the  yards  of  de- 
fendant under  a  traffic  arran^ment.  and  a  car 
of  defendant  standing  on  a  side  track  near  the 
switch,  was  guilty  of  contributory  negligence 
held  under  the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  400.*] 

6.  Railboadb  (f  887*)— Injuries  to  Pbbsor 
ON  Track  — Contbibutobt  Neoligencx- 
Effect. 

Where  a  brakeman  of  a  railroad  runnins 
its  trains  into  the  yards  of  another  railroad  had 
notice  that  the  cars  of  the  latter,  standing  on  a 


side  track,  were  close  to  the  clearance  of  the 
train  of  the  former,  and  he  was  injured  by  being 
caught  between  a  car  on  which  he  was  riding 
and  a  car  of  the  latter,  and  the  clearance  space 
was  called  to  his  attention  by  a  car  inspector 
of  the  latter,  but  the  brakeman  placed  himself 
in  position  of  danger,  and  contributed  to  his  in- 
jury, there  could  be  no  recovery,  though  the  lat- 
ter was  negligent  in  leaving  Its  car  too  close 
for  the  clearance  of  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1314;  Dec.  Dig.  i  387.*] 

8.  Trial  (J  260*)— Instructions— Refusal  to 
Give  Instructions  Covered  bt  Those 
Given. 

It  is  not  reversible  error  to  refuse  a  re- 
quested prayer  accurately  embodied  in  prayers 
granted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  651-C59;   Dec.  Dig.  i  260.*] 

7.  RaILBOADS  (I  358*)— INJUBIXS  TO  Pcssov 
ON  Track- Liability. 

Where  two  railroads  had  a  traffic  arrange- 
ment whereby  the  trains  of  one  were  run  into 
the  yards  of  the  other,  the  latter  must  provide 
the  employes  of  the  former  with  a  safe  place  in 
which  to  do  the  work  of  running  the  trains  Into 
the  yards,  and  the  latter,  negligently  permitting 
a  car  in  its  yards  to  so  protrude  towards  a  lat- 
eral track,  on  which  the  train  of  the  former  was 
entering  under  permigsive  signals,  as  not  to 
leave  sufficient  space  for  the  safe  passage  of  the 
train  and  the  crew  thereon  while  engaged  in 
the  duties  of  their  employment,  so  that  a  brake- 
man  was  inioied  while  esercismg  bis  duty,  was 
liable  therefor. 

[Ed.  Note.— For  otlier  cases,  see  Railroads, 
Dec.  Dig.  i  35a*] 

8.  Railroads  ({  400*)— Injuries  to  Perboit 
ON  Tback— AssuunioN  or  Risk— Quebiior 

FOR  JUBT. 

Whether  a  brakeman,  injured  by  being 
caught  between  a  car  in  a  train  of  his  employer, 
running  into  the  yards  of  defendant  under  a 
traffic  arrangement,  and  a  car  of  defendant 
standing  on  a  side  track  near  a  switch,  assumed 
the  risk  of  injury  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  400.*] 

Appeal  from  Circuit  Court,  Allegany  Coun- 
ty; M.  L.  Eeedy,  Judge. 

Action  by  Frank  Cecil  against  the  Penn- 
sylvania Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  conrt  modified  and  granted  plalntifTs 
first  prayer  as  follows:  "The  plaintiff  by  his 
counsel  prsys  the  court  to  instruct  the  Jury 
that,  if  they  shall  find  from  the  evidence 
that  on  the  11th  day  of  December.  1906.  the 
plaintiff  was  employed  as  a  brakeman  by* 
the  Georges  Creek  &  Cumberland  Railroad 
Company,  and  that  said  railroad  company 
had  certain  traffic  arrangements  with  the 
defendant  company,  under  which  the  former 
had  certain  running  rights  to  and  Into  the 
state  line  yards  of  the  defendant  near  BI- 
lersUe^  and  that  by  virtue  of  such  running 
rights  the  train  and  crew  of  the  plaintiff  en- 
tered upon  the  tracks  of  the  defendant,  and 
received  the  permission  signal  of  defendant 
and  instruction  to  enter  in  trainyards  on 
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track  Ho.  4,  and  shall  fqrtber  And  that  pur- 
suant thereto  the  plalntiCa  train  did  so 
enter,  and  shall  find  that  said  yards  were 
under  the  control  of  the  defendant,  and  that 
the  defendant  negligently  permitted  one  of 
the  freight  cars  on  Its  said  yard  to  so  corner 
or  protrude  towards  a  lateral  track  of  the 
defendant  In  said  yard  upon  which  the  train 
of  the  plaintiff  was  entering,  under  the  per- 
missive signals  aforesaid,  as  not  to  leave 
sufficient  space  for  the  safe  passage  of  the 
cars  of  the  plalntill's  train,  and  the  crew 
thereon  while  engaged  In  the  duty  of  han- 
dling said  train  in  an  ordinary,  prudent,  and 
careful  manner,  and  shall  find  that  as  a  re- 
sult of  such  negligence.  If  the  Jury  so  find, 
the  plaintiff  while  exercising  due  care  and 
caution  on  bis  part,  and  while  exercising  his 
duty  as  such  brakeman,  was  caught  and' 
rolled  and  sorely  Injured  between  such  pro- 
truding ear  and  one  of  the  cars  in  his  own 
train  by  reason  of  the  negligence  aforesaid, 
and  was  sorely  Injured  and  damaged  there- 
by, then  the  plaintiff  Is  entitled  to  recover 
In  this  case." 

The  court  granted  defendant's  second 
prayer,  as  follows:  "The  defendant  by  its 
counsel  prays  the  court  to  Instruct  the  Jury 
that,  if  they  find  from  the  evidence  that  the 
plaintiff  was  hurt  while  standing  on  the  side 
of  a  freight  car,  which  was  passing  a  car 
standing  on  another  track,  and  that  before 
he  placed  himself  in  such  a  place  of  danger, 
he  had  notice  that  the  cars  standing  on  the 
adjoining  track  were  close  to  the  clearance 
of  the  car  on  which  plaintiff  was  riding,  and 
that  the  attention  of  the  plaintiff  to  said 
clearance  space,  was  further  called  by  John 
R.  Porter,  car  Inspector  of  the  Pennsylvania 
Railroad  Company,  and  that  the  plaintiff, 
notwithstanding  such  notice  and  attention 
being  called,  placed  bjmself  in  such  posi- 
tion of  danger,  and  thereby  contributed  to 
his  own  Injury,  their  verdict  must  be  for  the 
defendant,  even  though  the  Jury  may  believe 
that  the  defendant  was  negligent  in  leaving 
the  car  too  close  for  the  clearance  of  the 
passing  train." 

The  court  rejected  diefendant's  third  pray- 
er, as  follows:  "The  defendant  prays  the 
coart  to  instruct  the  Jury  that,  if  they  find 
from  the  evidence  that  the  injury  complain- 
ed o°f  was  caused  by  reason  of  the  defend- 
ant's agent  having  placed  a  freight  car  on  a 
track  too  close  for  the  clearance  of  a  train 
on  an  adjoining  track,  and  that  in  the  day- 
time the  plaintiff's  train,  before  passing  said 
freight  car,  slackened  epeei,  and  plaintiff 
got  off  of  the  same  and  examined  the  situa- 
tion of  said  freight  car,  and  signaled  his 
train  to  go  ahead,  and  thereupon,  before 
reaching  the  said  freight  car,  plaintiff  got 
on  the  stirmp  of  a  freight  car  of  his  own 
train,  and  was  injured  by  striking  against 
said  freight  car  standing  as  aforesaid,  then 
the  plaintiff  was  guilty  of  negligence  con- 
tributing to  bis.  own  injury,  and  cannot  re- 1 
cover  in  this  case. 


The  blue  print  plan  referred  to  In  th* 
opinion  is  as  follows: 
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Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKE, 
WORTHINQTON,  THOMAS,  and  HENRY, 
JJ. 

De  Warren  H.  Reynolds,  for  appellant.  F. 
C.  Ueudrlckaon  and  David  J.  Lewis,  for  ap- 
pellee. 

PEARCE,  X  This  suit  was  brought  by 
the  appellee  to  recover  damages  for  an  in- 
Jury  occasioned  by  the  alleged  negligence  of 
the  appellant,  and  ^e  result  was  that  the 
appellee  was  given  a  Verdict  and  judgment 
for  $8,000. 

The  principal  facts  of  the  case  are  these: 

The  plaintiff,  Frank  Cecil,  on  December 
12,  1906,  being  then  a  little  over  19  years  of 
age,  was  in  the  service  of  the  Georges  Creek 
&  Cumberland  Railroad  Company  as  a  brake- 
man  upon  a  train  of  coal  cars,  and  had  been 
so  employed  for  about  five  weeks  previously. 
He  had  been  manumitted  by  his  father,  and 
authorized  to  contract  for  himself,  and  to 
receive  and  retain  the  wages  of  his  labor. 
The  Georges  Creek  &  Cumberland  Railroad 
connected  with  the  Pennsylvania  Railroad, 
and  delivered  loaded  coal  cars  to  it  for 
transportation  at  the  state  line  yards  of  the 
latter  company,  and  for  this  purpose  had  a 
contract  for  what  was  termed  "running 
rights"  over  the  tracks  of  the  Pennsylvania 
Railroad  at  Us  state  line  yards. 

A  copy  of  a  blue  print  plan  of  said  yard 
showing  all  these  tracks  and  the  exact  spot 
of  the  accident  will  be  Inserted  in  this  opin- 
ion by  the  reporter.  When  approaching  this 
yard  for  the  delivery  of  coal  cars,  the  oper- 
ator in  a  tower  of  the  Pennsylvania  Rail- 
road signals  the  approaching  train,  directing 
what  track  it  shall  take  in  the  yard,  and 
at  the  time  of  this  accident  the  operator  sig- 
naled the  engineer  of  the  coal  train  to  take 
track  No.  4,  indicated  on  the  copy  of  the  blue 
print.  The  coal  train  being  on  the  main 
track  when  this  signal  was  received,  it  was 
necessary,  in  order  to  reach  track  No.  4,  that 
four  switches  should  be  opened  and  passed 
through,  and  it  was  the  duty  of  the  plain- 
tiff as  brakeman  to  open  these  switches,  be- 
ing sometimes  aided  in  this  by  some  em- 
ploye of  the  Pennsylvania  Railroad  Compa- 
ny. On  this  occasion  he  stepped  from  the 
slowly  moving  train,  and  went  ahead  of  it 
to  open  these  switches.  He  states  that  he 
threw  the  switch  from  the  main  track,  and 
also  those  to  the  third  and  fourth  side  tracks, 
while  one  of  the  defendant's  car  inspectors, 
who  was  near  by,  threw  the  switch  to  the 
first  side  track,  and  he  thinks  also  that  to  the 
second  side  track,  and  in  this  the  recollec- 
tion of  the  engineer,  Mr.  Carberry,  agrees 
with  that  of  the  plaintiff;  but  Mr.  Porter, 
the  car  inspector  in  the  daytime,  and  the  on- 
ly one  shown  by  the  record  to  have  been 
present  that  morning,  testified  that  he  did 
not  open  any  switch.  While  these  several 
switches  were  being  opened,  the  train  moved 
steadily  in,  about  as  fast  as  a  man  could 


walk,  according  to  the  testimony.  When  the 
switch  leading  into  track  No.  4  was  opened, 
the  plaintiff  then  stepped  Into  the  space  be- 
tween tracks  No.  3  and  No.  4,  and  walked 
back  between  these  tTadcs  to  mount  the  mov- 
ing train,  as  his  duty  required  him  to  do  in 
order  to  cut  off  the  engine  and  leave  the  cars 
on  track  No.  4.  As  the  train  came  on,  be 
caught  the  handhold  on  second  car  behind  tbe 
engine,  placed  his  foot  in  the  stirrup  provid- 
ed on  each  car  for  the  purpose,  and  attempt- 
ed to  swing  up  on  the  car,  when  he  was 
caught  and  rolled  between  the  car  he  was 
mounting,  and  a  car  of  the  Pennsylvania 
Railroad  left  standing  on  track  No.  3.  As 
the  train  moved  further  out  on  track  No.  4, 
he  dropped  to  the  ground,  unable  to  walk  or 
stand,  and  soon  after  was  sent  to  a  hospital 
at  Cumberland  where  he  remained  two  weeks. 
His  hip  and  shoulder,  or  collar  bone,  were 
Injured,  the  latter  being  broken,  and  tbe 
sciatic  nerve  somewhere  in  the  hip  being  se- 
riously injured,  resulting  In  tbe  wasting  of 
the  muscles  of  the  left  leg,  the  shrinkage  of 
the  whole  limb,  and  a  total  inability  for  any 
labor  sufficient  for  his  support. 

The  testimony  of  Dr.  Wiley,,  as  well  as  of 
the  other  physicians  who  testified,  was  that 
there  is  no  remedy  for  so  serious  an  injury 
to  the  sciatic  nerve;  that  neither  the  knife 
nor  medicine  does  any  good.  The  car  stand- 
ing on  track  No.  3  with  which  the  plaintiff 
came  into  contact  is  designated  in  the  testi- 
mony as  a  "cornered"  car  and  It  was  one  of 
several  cars  standing  there;  that  one  being 
nearest  to  the  switch.  A  "cornered"  car  as 
explained  by  the  testimony  means  one  placed 
so  near  the  opening  of  the  switch  as  not  to 
leave  the  regulation  space  required  for  safe- 
ty between  it  and  cars  on  the  next  track 
leading  out  of  that  switch.  This  regulation 
space  According  to  the  testlniony  of  Mr.  Bnr- 
ket  one  of  defendant's  witnesses  and  super- 
visor of  its  tracks  at  that  yard  was  from  2 
feet  3  inches  to  2  feet  1  inch,  according  to  the 
width  of  the  cars  and  the  evidence  showed 
that  the  space  between  the  rear  of  this  cor- 
nered car  and  the  car  passing  on  track  No. 
4  was  not  over  six  inches.  The  evidence  al- 
so was  that  it  Is  the  custom  of  well-regulat- 
ed railroads  to  set  posts  in  the  ground  near 
switches  indicating  the  distance  from  a 
switch  where  cars  can  be  placed  without  cor- 
nering, and  that  there  were  no  such  posts, 
or  any  other  guides  for  that  purpose  at  that 
place. 

Mr.  Porter,  one  of  defendant's  witnesses, 
and  car  Inspector  at  that  yard,  testified  that 
at  the  time  of  this  accident  he  was  standing 
near  the  shanty  shown  on  the  plat,  and  saw 
the  train  as  it  was  approaching  the  switch 
to  enter  track  No.  4;  that  he  did  not  know 
whether  he  bad  then  inspected  these  cars 
since  they  were  left  there,  and  did  not  know 
the  south  car  was  cornered,  but  he  saw  the 
person  who  threw  the  switches  as  the  train 
came  in,  and  that  he  recognized  the  plaintiff 
as  the  same  person,  and  that  he  called  his 
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attention  to  that  car,  and  said  "it  did  not 
look  like  it  would  dear,"  and  that  the  plain- 
tiff went  "and  examined  the  place  same  as  I 
did,  and  said  he  thought  it  would  clear  all 
right — he  would  try  it  He  stood  on  the 
inside  rail  of  No.  4,  and  touched  the  car  with 
his  hand.  The  mies-are  if  you  can  stand  on 
a  rail  and  touch  the  car  across  from  you  by 
the  ends  of  your  fingers,  it  will  clear  all 
right."  The  plaintiff  denied  this,  or  any  oth- 
er, conversation  with  Mr.  Porter  at  that  time. 
The  Inherent  improbability  of  such  a  con- 
versation and  exi)eriuient  at  that  time  must 
occur  to  the  mind.  According  to  the  testi- 
mony of  Mr.  CBtheny  the  distance  from  the 
main  track  to  the  point  of  the  accident  was 
alMut  twice  the  length  of  the  courtroom  in 
which  the  trial  was  held.  The  appellee's 
brief,  not  contradicted  verbally  or  otherwise 
by  the  appellant,  states  this  distance  to  be 
120  feet  The  undisputed  evidence  is  that 
the  train  came  steadily  in  about  as  fast  as  a 
man's  ordinary  walk.  S3stlmatlng  this  at 
three  miles  an  hour,  a  man  would  cover  120 
feet  in  about  30  seconds.  While  the  train 
was  moving  over  this  distance,  the  plaintiff 
had  to  keep  in  advance  of  It,  and,  according 
to  Porter's  testimony,  opened  three  switches. 
It  is  hard  to  understand  how  there  was  time 
and  opportunity,  in  addition  to  these  duties, 
to  hold  the  conversation  and  make  the  experi- 
ment testified  to  by  Porter,  but  this  conflict 
of  testimony  was  for  the  jury,  and  appears 
to  have  been  settled  to  their  satisfaction. 
At  the  close  of  the  plaintiff's  testimony  the 
defendant  asked  the  court  to  instruct  the  Ju- 
ry that  under  the  pleadings  in  the  case  the 
plaintiff  had  offered  no  evidence  legally  suffi- 
cient to  entitle  him  to  recover,  and  their  ver- 
dict must  be  for  the  defendant,  but  this  in- 
struction was  refused,  and  the  first  exception 
was  taken  to  that  ruling.  As  the  defendant, 
however,  proceeded  with  the  case  by  offering 
evidence  in  Its  own  t>ehalf,  that  exception 
has  been  waived,  and  will  not  be  considered. 

After  the  testimony  had  been  concluded 
upiMi  l>oth  sides,  the  plaintiff  offered  two 
prayers,  the  first  reciting  the  facts  necessary 
to  a  recovery,  and  the  second  l)elng  the  usual 
prayer  as  to  the  measure  of  damages  in  cases 
of  this  character;  and  the  defendant  offered 
three  prayers,  the  first  being  a  renewal  of 
the  prayer  to  take  the  case  froi9  the  Jury, 
and  the  second  and  third  being  founded  on 
the  doctrine  of  contributory  negligence  as 
claimed  to  be  established  by  the  testimony  of 
Porter  as  mentioned  above.  The  court  grant- 
ed the  plaintiff's  first  praye^  In  connection 
with  the  defendant's  second  prayer,  which 
was  conceded  by  the  plaintiff,  and  also  grant- 
ed the  plaintiff's  second  prayer,  which  was 
conceded  by  the  defendant  as  correct,  if  the 
plaintiff  was  entitled  to  recover  at  all,  and 
the  court  rejected  the  defendant's  first  and 
third  prayers.  We  shall  request  the  reporter 
to  set  out  the  plaintiff's  first  prayer,  and  the 
defendant's  second  and  third  prayers. 

It  is  not  necessary  to  set  gut  the  plaintiff's 


second  prayer  on  the  measure  of  damages. 
Tlje  defendant's  first  prayer,  however,  is  un- 
usual, and  we  will  transcribe  it  here:  "IHie 
defendant,  by  its  counsel,  prays  the  court  to 
instruct  the  Jury  that  under  the  pleadings  in 
this  case  the  plaintiff  has  offered  no  evidence 
legally  sufilcient  to  entitle  him  to  recover, 
and  their  verdict  must  be  for  the  defendant" 
The  peculiarity  of  the  prayer  is  that,  while 
offered  after  the  close  of  testimony  on  both 
sides.  It  asks  for  a  verdict  for  defendant  up- 
on the  testimony  of  the  plaintiff  alone.  It  is, 
word  for  word,  the  same  prayer  which  was 
offered  and  rejected  at  the  close  of  the  plain- 
tiff's testimony.  As  we  have  already  said,  all 
exception  to  the  insufiiciency  of  the  plain- 
tiffs evidence  alone  has  been  waived  by  the 
defendant  Barabasz  v.  Kabat  91  Md.  55,  46 
Atl.  837;  Cowan  v.  Watson,  91  Md.  344,  46 
Atl.  996.  In  the  latter  case  Judge  Fowler 
said,  "By  proceeding  with  the  case  after  its 
first  prayer  was  refused,  the  defendant  must 
be  held  to  have  waived  its  exception  to  that 
action  of  the  court,"  and  that  is  now  the 
settled  law  of  this  state,  based  upon  sound 
reason  and  policy.  In  Consolidated  Railroad 
V.  Pierce,  89  Md.  506,  43  Atl.  940,  the  defend- 
ant at  the  close  of  the  whole  case,  offered 
two  prayers,  both  based  in  express  hngnago 
upon  the  testimony  of  the  plaintiff  alone,  and 
asking  a  verdict  for  defendant  Both  were 
rejected,  and  in  affirming  this  ruling  Judge 
Boyd  said:  "So  far  as  the  plaintiff's  evi- 
dence is  concerned,  that  was  to  be  taken  in 
connection  with  the  other  evidence  tn  the 
case.  If  it  be  conceded  that,  if  the  evidence 
of  the  plaintiff  be  true,  it  alone  did  not  make 
out  a  case  against  the  defendant  and  tliat 
the  evidence  of  the  defendant  if  believed  by 
the  Jury,  was  sufficient  to  acquit  it  of  default 
(if  that  offered  by  the  plaintiff  was  excluded), . 
the  difficulty  still  exists  that  the  court  in 
passing  on  the  prayers,  was  not  authorized 
to  consider  the  one  and  exclude  the  other, 
but  was  compelled  to  take  all  the  testimony 
on  tx>th  sides  into  consideration." 

The  case  of  the  Phil.,  B.  &  W.  R.  R.  v. 
Hand,  101  Md.  236,  61  Atl.  285,  is  an  il- 
lustration of  the  strictness  with  which  the 
court  applies  the  principle  involved  in  the 
ruling  now  under  consideration,  in  order  not 
to  trench  upon  the  province  of  the  jury  to 
consider  and  weigh  all  the  evidence.  In 
that  case  the  Jury  were  instructed  that  "they 
were  not  entitled  to  presume  that  the  plain- 
tiff was  guilty  of  negligence,  but  that  fact, 
if  relied  on  by  the  defendant,  must  be  prov- 
ed by  the  defendant  by  preponderating  tes- 
timony, and  that  if  their  minds  are  In  a  state 
of  equipoise  as  to  whether  she  was  guilty  of 
negligence  or  not  then  they  cannot  find  she 
was  guilty  of  negligence."  This  prayer,  it 
was  contended,  was  correctly  granted,  as 
substantially  the  same  as  a  prayer  upheld  in 
P.,  W.  &  B.  R.  R.  V.  Anderson,  72  Md.  519, 
20  AH.  2,  8  L.  R.  A.  673,  20  Am.  St  Rep.  48S. 
There  the  jury  were  instructed  that  "in  or- 
der to  defeat  a  recovery  on  the  ground  of 
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contributory  negtlgence  on  th«  plalnttfTa  part, 
-the  defendant  must  satisfy  the  Jury  by  pre- 
ponderating eyldence  of  two  facts:  First, 
that  the  plaintiff  was  negligent;  and,  sec- 
ondly, that  such  negligence  directly  contribut- 
ed to  the  injury."  In  holding  that  the  In- 
struction in  the  Hand  Case  was  erroneous 
the  court  pointed  out  that  It  U  the  existence 
of  negligence,  and  not  the  party  by  whom  its 
existence  is  proved,  that  is  material,  and 
that,  while  under  the  Instruction  in  the  And- 
erson Case  the  defendant  could  rely  upon  any 
erldence  adduced  In  the  case,  under  the  nat- 
ural construction  of  the  language  of  the  In- 
■traction  in  the  Hand  Case  the  defendant 
could  only  resort  to  that  adduced  by  itself. 
It  will  be  seen  from  an  examination  of  the 
record  that  much  of  the  testimony  ofCered 
by  the  defendant,. or  extracted  from  its  wit- 
nesses, materially  strengthened  the  aver- 
ments of  the  declaration,  and  It  would  have 
been  a  grave  error  Indeed  to  have  granted 
that  prayer  as  offered.  But  even  If  this 
prayer  had  been  based  upon  all  the  evidence 
In  the  case,  it  would  have  been  necessary  to 
reject  it,  because,  as  we  have  Just  said,  there 
was  evidence  on  the  part  of  the  defendant 
tending  to  sustain  the  plaintiff's  case;  that 
Is,  to  establish  negligence  on  the  defendant's 
part  causing  the  injury  complained  of,  with- 
out any  such  proof  of  negligence  on  the  plaln- 
tUTs  part  as  wonld  warrant  the  withdrawal 
of  the  case  from  the  Jury  on  that  ground. 
So  that.  In  whatever  light  the  defendant's 
first  prayer  may  be  regarded,  there  was  no 
error  in  its  rejection. 

The  defendant's  second  prayer  was  very 
properly  conceded.  It  fully  and  fairly  left 
to  the  Jury  the  question  of  contributory 
negligence  of  the  plaintiff,  upon  the  conflict 
of  testimony  between  the  plaintiff  and  Por- 
ter as  to  the  deliberate  assumption  of  the 
rlslc  of  the  cornered  car  by  the  plaintiff 
The  third  prayer  of  the  defendant  was  prop- 
erly rejected.  The  only '  testimony  in  the 
case  which  we  have  been  able  to  discover 
tending  to  support  the  theory  of  contribu- 
tory negligence  Is  that  of  Mr.  Porter,  which 
we  have  heretofore  mentioned,  and  upon 
which  the  defendant's  second  prayer,  which 
was  conceded,  is  based,  and,  as  Is  humor- 
ously expressed  In  the  brief  of  the  appel- 
lee, "so  far  as  It  Is  based  upon  testimony. 
It  Is  only  tuned  In  another  octave  from  the 
conceded  prayer."  If  the  second  prayer  had 
not  been  offered,  the  third  prayer  might 
have  t>een  perhaps  a  proper  one  to  grant, 
and  In  such  case.  If  we  may  Judge  from 
the  concession  of  the  second  prayer,  we  may 
be  allowed  to  Infer  that  the  third  would 
have  been  conceded.  But  the  defendant  re- 
ceived under  the  second  prayer  the  full  ben- 
efit of  everything  contained  In  the  third,  and 
in  language  clearer  and  more  spedflc  than 
that  of  the  third;  It  has  long  been  settled 
tliat,  where  the  law  of  the  rejected  prayer 
Is  accurately  embodied  In  other  granted 
prayers,  the  court  will  not  reverse  becaoae 


of    the    rejection    of    such    prayer.     Poe's 
Prac.  I  303 ;    Spencer  v.  Trafford,  42  Md.  21. 

The  plaintiffs  first  prayer  was  granted 
In  connection  with  the  defendant's  conceded 
prayer,  and  the  Jury  was  thus  plainly  in- 
structed that.  In  finding  the  facts  enumerat- 
ed In  that  prayer,  they  still  conld  not  rai- 
der a  verdict  for  plaintiff,  if  they  also  found 
the  facta  enumerated  in  the  defendant's  sec- 
ond prayer.  The  plalntHTs  first  prayer,  ex- 
cept as  to  the  defense  of  contributory  negli- 
gence, covers  the  whole  law  of  the  case  tn 
clear  and  explicit  terms,  and  the  defendant's 
second  prayer,  which  by  the  action  of  tiie 
court  was  practically  made  an  addition  to 
.  that '  frayer,  covered  the  law,  as  to  contrib- 
utory negligence  In  that  case,  in  terms  equal- 
ly clear  and  explicit.  There  was  abundant 
evidence  of  negligence  on  the  defendant's 
part  in  placing  the  cornered  car  as  It  was 
placed,  in  the  failure  to  set  posts  or  guides 
near  the  switches  to  enable  those  In  charge 
of  the  cars  to  place  them  safely  without  cor- 
nering, and  In  the  failure  of  the  car  inspect- 
or in  charge  of  that  matter  to  InRpect  or 
supervise  the  location  of  such  cars  with  ref- 
erence to  the  danger  of  cornering.  The 
Georges  Credc  ft  Cumberland  Railroad  Com- 
pany having  running  rights  at  the  place  of 
the  accident,  the  defendant  was  under  the 
same  obligation  to  provide  the  employes  of 
the  Georges  Creek  ft  Cumberland  Railroad 
Company  with  a  safe  place  In  which  to  do 
the  work  required  of  them  In  the  perform- 
ance of  their  duties,  in  connection  with  those 
running  rights,  as  they  were  to  their  own 
employ^  tn  the  performance  of  their  duties. 
The  plaintiff's  duties  required  him  to  leave 
the  train  when  and  as  he  did,  and  to  open 
these  switches  while  the  train  was  moving, 
and  in  the  time  thus  allowed  for  it.  They 
required  him  to  mount  the  train  again  when 
he  attempted  to  do  so,  and  the  evidence 
shows  that  his  attempt'  was  made  in  the  nat- 
ural and  usual  manner,  and  the  testimony 
of  Porter  himself.  If  accepted,  shows  that 
he  knew  the  custom  was  to  mount  the  train 
on  the  side  next  to  the  switch,  since  other- 
wise he  would  not  have  called  the  plain- 
tiff's attention  to  the  cars  standing  on  track 
Na  8,  and  have  expressed  a  doubt  that 
plaintiff  wonld  clear  these  cars.  Apart 
from  the  evidence  of  Porter,  we  can  discor- 
er  no  evidence  of  negligence  on  the  plain- 
tiff's part  In  not  discovering  the  dangerous 
position  of  the  cars  on  track  No.  8. 

In  Choctaw,  Oklahoma  ft  Gulf  R.  K.  t. 
McDade,  191  0.  S.  64,  24  Sup.  Ct  24,  48  L. 
Ed.  96,  the  plaintUTs  Intestate,  who  was  a 
brakeman  on  the  railroad,  was  riding  on  top 
of  a  furniture  car,  wider  and  higher  than  the 
average  car,  and  was  killed  as  a  result  of 
being  struck  by  an  overhanging  spout  from 
a  water  tank.  In  affirming  a  Judgment  In 
favor  of  the  plaintiff,  the  Supreme  Court 
said:  '^he  court  left  to  the  Jury  the  ques- 
tion of  the  assumption  of  risk  on  the  part 
of  UcDade,  with  instructions  which  did  not 
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permit  of  recovery  it  be  either  knew  of  tbe 
danger  of  coHUdon  with  the  spoot,  or  by  the 
otMervance  of  ordinary  care  on  bis  part 
onght  to  have  known  of  It  Tbe  seirant  as- 
snmes  the  risks  of  dangers  inddent  to  the 
bnelnesa  of  the  master,  but  not  of  tbe  letter's 
n^Ugence.  •  •  •  Neither  the  assump- 
tion of  risk  nor  the  contributory  negligence 
of  the  plalntur  below  was  so  plainly  evident 
as  to  require  the.  Jury  to  be  Instructed  to 
find  against  the  plaintiff,  bat,  under  tbe 
facts  disclosed,  these  matters  were  properly 
left  to  the  Jury."  in  the  case  at  bar  the 
facta  disclosed  offer  less. support  to  the  the- 
ory of  assumption  of  risk,  or. of  contributory 
negligence,  than  In  tbe  case  last  mentioned. 
That  case  was  cited  with  approval  In  P^ 
B.  &  W.  R.  R.  Co.  V.  Devers,  101  Md.  S42, 
91  Atl.  418,  where  a  watch  box,  after  being 
removed  for  repair,  was  replaced,  but  negli- 
gently fixed  nearer  to  the  track,  so  that  it 
was  struck  by  a  passing  engine,  and  Devers 
was  Injured.  Tliia  court  held  that  "be 
assumed  tbe  risks  that  were  Incident  to  the 
nse  of  a  box  properly  located,  and  spch  oth- 
ers as  be  knew,  or  ought  to  have  known 
by  tbe  exercise  of  reasonable  care,  but  be 
did  not  assume  the  risk  of  a  watch  box 
placed  without  bis  knowledge  so  close  to  the 
track  as  to  be  liable  to  be  strack  by  a  pass- 
ing train."  An  Interesting  discussion  of  tbe 
law  applicable  to  a  case  where  one,  riding 
on  a  car  where  his  duty  required  his  person 
to  protrude  beyond  tbe  car  he  .was  on,  was 
struck  by  a  stationary  "cornered"  car  will 
be  found  In  Kansas  City,  Memphis  &  BIrm. 
B.  R.  T.  Burton,  97  Ala.  240,  12  South.  88, 
from  tbe  Supreme  Court  of  Alabama,  in 
wblch  the  same  view  was  expressed  as  In 
the  case  from  191  U.  S.  64,  24  Sop.  Ct  24, 
48  U  Ed.  96.  supra,  but  .more  elaborately. 
We  do  not  think  It  necessary,  however,  to 
prolong  this  opinion  by  more  than  reference 
to  It  as  well  reasoned,  and  as  presenting  the 
precise  question  presented  here,  under  cir- 
cumstances almost  the  same. 

For  tbe  reasons  given,  the  Judgment  will 
be  affirmed. 

Judgment  affirmed;  costs, above  and  below 
to  be  paid  by  the  appellant 
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L  PaUFEBB  (I  8*)— OVKBSBEBS  Or  THK  POOB— 

Ddtt. 

It  is  made  the  daty  of  the  overseen  of  tbe 
poor  of  the  town  where  a  person  may  be  found 
in  distress  to  institute  an  inquiry,  not  as  to 
any  means  he  may  possess,  of  which  be  cannot 
then  avail  himself,  but  whether  immediate  relief 
is  necessary.  Were  it  otherwise,  the  party 
miffbt  be  left  to  suffer  while  tbe  officers  were  de- 


liberatbig  as  to  the  extent  of  their  official  duty 
and  the  nature  of  their  remedy. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  (  10 ;  Dec.  Dig.  i  S.*] 

2.  PaUPEBS  (g  S*)— OVERSEEBS  Ot  TBX  POOS— 
COMOLUBIVSKSSS  or  DKrSBMINATION. 

If  the  overseers  of  tbe  poor  act  in  good 
faith  and  with  reasonable  Judgment  touching  the 
necessity  of  relief  of  persons  round  in  need,  their 
conclusions  will  be  respected  in  law. 

[Ed.  Note.— For  otiier  cases,  see  Paupers,  Deo. 
I>i«.  i  8.*] 

3.  Paupebs  (i  44*1— OvEBSEEBs  or  the  Poob— 

AUTHOBmr  TO  CORTBACT. 

The  doctrine  that  the  overseers  of  the  poor 
may  make  a  contract  for  the  relief  and  support 
of  those  found  in  need  of  relief  in  their  town  is 
well  established. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  8  195;  Dec.  Dig.  S  44.*] 

4.  Paupebs  (g  1*)— Needy  Pebsor— Cause. 

It  is  immaterial  whether  a  person  in  need 
is  brought  into  that  condition  by  quarantine, 
neglect  of  tbe  board  of  health,  or  otherwise,  in- 
asmuch as  it  is  the  fact  of  the  situation,  not  the 
method  of  producing  it,  that  requires  the  action 
of  the  offioers  of  a  town. 

[Ed.  Note.— For  other  cases,  see  Paupers, 
Cent  Dig.  8  1;  Dec.  Dig.  8  1.*] 

5.  Paupebs    (88  2,   4S,   52*)— Rbcovbbt  roB 

SEBVICES— SUKFIOIENCT  OF  EVIDENCE— SXAT- 

UToar  Pbo visions— RxFEAir—AppLTino  fob 
OB  Receiving  Paupeb  Supplies. 

Tbe  plaintiff  brought  an  action  to  recover 
$25  for  services  alleged  to  have  been  rendered 
by  him  for  the  defendant  town  through  a  con- 
tract with  tbe  overseers  of  .the  poor.  The  evi- 
dence showed  that  Samuel  Kittridge,  his  wife, 
and  several  children,  were  taken  ill  with  tlie 
measles,  quarantined  by  order  of  the  board  of 
health,  and  left  in  this  helpless  situation  with- 
out nurse  or  attendant  So  serious  was  the 
condition  of  the  father  and  mother  that  they 
both  died  from  the  results  of  the  disease.  Under 
the  stress  of  these  circumstances,  the  attending 
physician  called  opon  one  of  the  selectmen  and 
overseers  of  the  poor,  who,  when  informed  of 
tike  situation,  with  one  of  his  associates  made  a 
personal  investigation,  and  then,  with  the  ap- 
proval of  both  of  his  associates,  employed  tbe 
plaintiff  to  take  charge  of  the  afflicted  family. 
After  the  death  of  Mr.  Kittridge,  while  he  had 
no  r«al  estate,  nor  money  in  a  bank,  it  was  dis- 
covered that  he  had  a  small  amount  of  personal 
property  all  in  chatty  form,  estimated  to  be 
about  g200,  after  payment  of  debts.  The  de- 
fendant town  admitted  that  the  services  charged 
for  were  rendered  for  the  Kittridge  family,  and 
that  the  amount  claimed  was  reasonable.  Tbe 
presiding  justice  ordered  a  verdict  for  the  plain- 
tiff, and  the  defendant  town  excepted. 
Held: 

(1)  That  the  verdict  was  rightly  ordered  npon 
the  question  of  fact 

(2)  That  Rev.  St  c.  27,  8  H,  providing  that 
"towns  shall  relieve  persons  having  a  settwment 
therein,  when,  on  account  of  poverty,  they  need 
relief,"  is  absolute  in  its  terms,  and  was  not 
repealed  expressly  or  by  necessary  implication 
by  the  act  (Rev.  St  c.  18)  creating  the  board  of 
health. 

(3)  That  Rev.  St  e.  27,  8  2,  only  applies  to 
cases  where  the  settlement  of  tbe  pauper  is  in 
question,  and  that  that  question  did  not  arise 
in  the  case  at  bar. 

[Ed.  Note.— For  other  case%  see  Paupers,  Dec. 
Dig.  88  2,  43,  52.»1  ,  *^ 

(Official.) 

Exceptions  from  Supreme  Judicial  0)nrt, 
Franklin  County. 
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ABsnmpstt  by  Eillsba  T.  Hatchlnson  against 
the  Inhabitants  of  Carthage.  Verdict  for 
plaintiff,  and  defendants  except  Exceptions 
overruled. 

Action  of  assumpsit  brought  In  the  munici- 
pal court  of  Farmlngton,  Franklin  county,  to 
recover  the  sum  o^  $25  for  services  rendered 
by  the  plaintiff  to  the  defendant  town  by  vir- 
tue of  an  alleged  contract  with  the  over- 
seers of  the  poor  of  the  defendant  town 
whereby  the  plaintiff  took  care  of  Samuel 
Klttrldge  and  his  family,  residents  of  the  de- 
fendant town,  while  sick  with  a  contagious 
disease.  Plea,  the  general  Issna  By  appeal 
on  the  part  of  the  plaintiff,  the  action  was 
transferred  to  the  Supreme  Judicial  Court 
in  said  county  and  was  tried  at  the  May 
term  thereof,  1908.  At  the  conclusion  of  the 
testimony,  the  presiding  Justice  ordered  a 
verdict  for  the  plaintiff  for  the  amount  sued 
for,  and  the  deiendant  town  excepted. 

The  case  is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  SAV- 
AGE, PEABODT,  SPEAR,  and  BIRD,  JJ. 

Nathan  G.  Foster,  for  plaintiff.  Joseph  C. 
Holman,  for  defendants. 

SPEAR,  J.  This  is  an  action  of  assumpsit 
for  the  recovery  of  $25  for  services  alleged 
to  have  been  rendered  by  the  plaintiff  for  the 
defendant  town  through  a  contract  with  the 
overseers  of  the  poor.  It  appears  from  the 
evidence  that  Samuel  Klttrldge,  his  wife,  and 
several  children  were  taken  ill  witb  the 
measles,  quarantined  by  order  of  the  board  of 
health,  and  left  in  this  helpless  situation 
without  nurse  or  attendant.  So  serious  was 
the  condition  of  the  father  and  mother  that 
they  both  died  from  the  results  of  the  disease. 
Under  the  stress  of  these  circumstances,  the 
attending  physician  called  upon  one  of  the 
selectmen  and  overseers  of  the  poor,  who, 
when  informed  of  the  situation,  with  one 
of  bis  associates  made  a  personal  investiga- 
tion, and  then,  with  the  approval  of  both  his 
associates,  induced  the  plaintiff,  much  against 
his  inclination,  to  accept  the  employment  of 
administering  care  to  the  afflicted  family. 
After  the  death  of  Mr.  Klttrldge,  while  he 
had  no  real  estate,  nor  money  In  a  bank,  it 
was  discovered  that  he  had  a  small  amount 
of  personal  property  all  in  chattel  form,  es- 
timated by  the  administrator  to  be  about 
|200  after  payment  of  debts.  The  defendants 
admit  that  the  services  charged  were  render- 
ed for  tbe  Klttrldge  family  and  that  the 
amount  claimed  is  reasonable. 

Upon  this  state  of  facts,  the  defendants 
say  that  the  order  of  the  verdict  for  the 
plaintiff  was  erroneous:  First,  because  ther« 
was  sufficient  evidence  to  raise  the  question 
of  fact,  which  should  have  l>een  submitted  to 
tbe  Jury,  whether  the  selectmen  or  overseers 
of  the  poor  acted  as  agents  of  Mr.  Klttrldge 
or  as  agents  of  the  town;  second,  that  it 
was  the  duty  of  the  board  of  health  to  "fur- 
nish medical  treatment  and  care  for  persons 


sick  witb  such  diseases  who  cannot  other- 
wise be  provided  for" ;  third,  that  the  over- 
seers of  the  poor  were  not  authorized  by  any 
provision  of  the  statute  to  contract  for  the 
services  rendered. 

Briefly  restating  the  case.  In  order  to  get 
Its  logical  bearing,  it  appears:  That  Mr. 
Klttrldge  and  his  family  became  seriously 
ill  with  a  contagious  disease  in  the  house  oc- 
cupied by  him  as  a  home.  That  the  honse 
was  quarantined  by  order  of  the  board  of 
health.  That  the  board  of  health  failed  to 
provide  'any  assistance,  and  he  and  his  family 
were  left  in  distress  and  need.  The  over- 
seers of  the  poor  were  notified  of  the  condi- 
tion of  the  family.  Investigated,  and  ascer- 
tained the  truth  of  tbe  facts ;  and  thereupon, 
in  their  capacity  as  overseers,  as  they  say. 
emplo}-ed  the  plaintiff  to  take  care  of  the 
Klttrldge  family.  Under  this  chain  of  events, 
granting  the  most  favorable  inference  which 
could  be  drawn  from  the  testimony  in  favor 
of  their  first  contention,  that  tbe  agency  of 
tbe  overseers  should  be  submitted  as  a  ques- 
tion of  fact,  we  are  of  tbe  opinion  that  the 
defendants  have  failed.  While  tbe  question 
might  be  raised,  yet  the  evidence  Is  so  over- 
whelmingly in  favor  of  the  plaintiff  upon 
this  point  that  a  verdict  of  the  Jury  to  the 
contrary  could  not  be  permitted  to  stand. 
The  defendants'  second  contention,  that  the 
statute  authorizing  the  board  of  health  to 
furnish  medical  treatment  and  care  was  in- 
tended to  abrogate  the  statute  authorizing 
overseers  of  the  poor  to  aid  persons  found 
in  distress,  is  clearly  untenable. 

The  statute,  which  says:  "Towns  shall  re- 
lieve persons  having  a  settlement  therein, 
when,  on  account  of  poverty,  they  need  re- 
Iter' — is  ainolute  In  terms  and  was  not  re- 
pealed expressly  or  by  necessary  implication 
by  the  act  creating  the  l>oard  of  health. 

It  is  immaterial  whether  the  person  In 
need  is  brought  into  that  condition  by  quar- 
antine, neglect  of  the  board  of  health,  or 
otherwise,  inasmuch  as  it  is  the  fact  of  the 
situation,  not  the  method  of  producing  It, 
that  requires  the  action  of  tbe  officers. 

In  this  connection  the  defendants  intimate 
that  the  fact  tbat  Mr.  Klttrldge  left  some- 
thing like  $200  in  his  estate  should  operate 
to  defeat  the  adjudication  of  the  overseers 
of  the  poor  that  he  was  in  need  of  relief 
when  they  employed  the  plaintiff  to  take  care 
of  him ;  but  our  court  has  several  times  held 
that  it  is  the  duty  of  the  overseers  of  the 
poor  to  relieve  a  person  found  In  their  town 
in  distress,  although  he  may  have  property 
of  his  own  not  available  for  his  immediate 
relief.  The  court  held  this  to  be  a  true  in- 
terpretation of  the  statute,  although  the  per- 
son found  In  need  of  relief  was  a  nonresi- 
dent, and  the  action  was  between  the  town 
furnishing  the  supplies  against  the  resident 
town  of  tbe  pauper.  Norridgewock  v.  Solon, 
49  Me.  385.  The  reasoning  in  this  case  should 
apply  with  increased  force  to  the  case  at  bar. 
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inasmuch  as  -  the  overseers  were  acting  In 
bcshalf  of  their  own  town  In  fumlshlng  the 
relief,  Instead  of  for  another  town.  Yet  np- 
on  this  Issue  It  was  said:  "But  It  la  con- 
tended that  he  was  not.  In  fact,  a  pauper; 
that  he  had  means  by  which  he  could  have 
paid  for  or  secured  his  own  support  All 
this  may  be  tme  and  the  overseers  still  be 
liable,  under  the  statute  to  furnish  relief." 

In  a  case  involving  this  point  (Alna  T. 
Plommer,  4  Greenl.  258),  the  court  hold:  "It 
l8  made  the  duty  of  the  overseers  of  the 
town  where  a  person  may  be  fOnnd  In  dis- 
tress to  Institute  an  Inquiry,  not  as  to  any 
means  be  may  possess,  of  which  be  cannot 
then  avail  lilmself,  but  whether  Immediate 
relief  is  necessary.  Were  it  otherwise,  the 
party  might  be  left  to  suffer,  while  the  of- 
ficers were  deliberating  as  to  the  extent  of 
their  official  duty  and  the  nature  of  their 
remedy."  All  the  cases  hold  that,  if  the 
overseers  act  in  good  faith  and  with  reason- 
able judgment  touching  the  necessity  of  re- 
lief of  persons  found  In  need,  their  conclu- 
sions win  be  respected  in  law.  It  requires 
no  evidence  in  this  case  to  satisfy  a  reason- 
able mind  that  the  overseers  of  the  poor 
acted  in  good  faith  with  reasonable  Judg- 
ment, and  In  accord  with  the  demand  of 
humanity.  Upon  this  point  the  decisions 
quoted  were  In  construction,  of  a  statute 
practically  the  same  as  Rev.  St  c.  27,  S  11, 
is  to-day. 

Upon  the  third  point,  the.  doctrine  that  the 
overseers  of  the  poor  may  make  a  contract 
for  the  relief  and  support  of  those  found  in 
need  of  relief  is  too  well  established  to  re- 
quire discussion. 

In  Conley  v.  Woodville,  97  Me.  241,  64  Atl. 
400.  it  is  said:  "It  is  entirely  true  that  a 
town  may  become  liable  to  the  Inhabitants 
of  another  town  for  relief  furnished  a  pauper 
by  virtue  of  a  contract  between  the  town  and 
a  person  furnishing  relief."  In  Palmyra  v. 
Nichols,  91  Me.  17,  89  Atl.  338:  "Overseers 
of  the  poor  have  the  care  and  oversight  of 
the  poor,  and  In  the  discharge  of  their  du- 
ties they  are  the  authorized  agents  of  the 
town.  Necessarily  they  may  direct  a  variety 
of  business,  incidental  to  their  general  pow- 
ers." See,  also,  upon  this  point,  Clinton  v. 
Benton,  49  Me.  550;  Corlnna  v.  Bxeter,  13 
Me.  321. 

But  the  defendants  contend  that  the  care 
furnished  came  within  the  rule  of  "pauper 
supplies"  and  must  be  applied  for  or  received 
"as  pauper  supplies,"  as  required  by  Rev. 
St.  c  27,  t  2.  But  this  question  does  not 
arise  in  this  case.  It  becomes  material  only 
In  suits  between  towns  where  it  is  sought  to 
interrupt  a  five  years'  pauper  settlement  by 
evidence  of  the  alleged  pauper  having  re- 
ceived "supplies  as  a  pauper."  The  require- 
ment therefore  of  section  2,  c.  27,  Rev.  St, 
only  applies  to  cases  where  the  setUement 
of  the  pauper  Is  in  question. 


lA  this  case  there'  Is  no  such  question. 
The  overseers  of  the  poor  adjudged  that  the 
Klttddge  family  needed  services  and  that  the 
town  should  furnish  them.  They  then,  in 
behalf .  of  the  town,  employed  the  plaintiff 
to  render  the  services  so  adjudged  and  need- 
ed, and  be.  rendered  them.  That  is  sufBdent 
to  sustain  the  action.  The  town,  having 
hired  the  plathtiff,  should  pay  him.  He  has 
no  concern  of  the  question  whether  Klttrldge 
applied  for  or  received  h  16, services  as  pauper 
supplies  such  as  would  Interrupt  the  effect 
of  the  five  years'  settlement  The  order  of 
the  verdict  must  be  sustained. 

Exceptions  overruled. 

(106  U«.  140) 
rOSS  V.  McRAH  et  al. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18, 
1909.) 

L  BviDBNCB  (I  94*)— BuBDEW  or  Proof. 

While  the  borden  of  evidence  may  be  said 
to  have  shifted  from  a  plaintiff  to  the  defend- 
ant when  the  plaintiff  has  made  out  a  prima 
facie  case,  and  from  the  defendant  to  the  plain- 
tiff again  when  the  defendant's  evidence  has 
OTercome  the  prima  fade  case  of  the  plaintiff, 
yet  the  burden  of  proof  has  not  cbangea  at  all ; 
but  it  ia  incumbent  upon  the  plaintiff,  in  the 
end,  upon  all  the  evidence,  however  it  may  have 
shifted  from  one  side  to  the  other,  to  establish 
the  truth  of  the  allegation  npon  which  he  seeks 
to  recover. 

tEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  116,  117;  Dec.  IMg.  «  94.*] 

2.  EVIDENCK  (J  94*)— "BXJBDEN  OF  PBOOF." 

"Burden  of  proof  and  "burden  of  evi- 
dence" are  often  confused.  The  phrase  "burden 
of  proof"  is,  in  fact  more  philosophical  than 
practical.  It  means  ^nerally  that  a  plaintiff, 
however  often  the  evidence  shifts,  mast  upon 
the  whole  persuade  the  ^ury,  by  legal  evidence, 
that  his  contention  is  right  The  risli:  of  non- 
persuasion  is  all  the  time  upon  him.  If  .he  fails 
to  persuade,  he  loses  his  case.  The  risic  of  non- 
persuasion  18  the  burden  which  he  must  assume. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  lie,  117 ;   Dec  Dig.  i  94.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  904-907 :  vol.  8,  p.  7503.] 

3.  GUABANTT    (i    89*)  — BiTBDKN    OF   PSOOr— 

Pabtt  Assebtino  Fact. 

The  plaintiff  brought  an  action  on  a  cer- 
tain written  Instrument  purporting  to  be  a  guar- 
anty by  the  defendants'  testator  of  the  payment 
of  certain  promissory  notes  transferred  by  Urn 
to  the  plaintiff.  The  defendants  gave  written 
notice  to  the  plaintiff  of  their  denial  of  the  ex- 
ecution of  the  instrument  At  the  trial  a  sub- 
scribing witness  to  the  instrument  testified  that 
at  the  time  of  the  execution  and  delivery  of  the 
instrument  it  did  not  contain  the  last  four 
words,  "and  will  guarantee  them."  There  was 
also  evidence  npon  both  sides  of  this  issue.  The 
plaintiff  contended  that  upon  this  issue  the  bur- 
den of  proof  was  on  the  defendants;  but  the 
presiding  justice  instructed  the  jury  otherwise. 
Held,  that  the  instructions  were  correct 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Dec.  Dig.  i  80.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court. 
Washington  County. 
Action  by  Mary  E.  Fobs  against  Maurice  Bi 
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McRa«  and  otben,  executors  of  the  will  of 
Asa  T.  McRae,  deceased.  Verdict  for  defend- 
ants,  and  plaintiff  exceptn  Bzcq>ttona  over- 
mled. 

Action  on  an  alleged  guaranty  by  the  de- 
fendants' testator  of  the  payment  of  some  60 
overdue  promissory  notes  transferred  by  him 
to  the  plaintiff.  The  notes  were  given  by  the 
various  promisors  to  Walter  H.  Fobs,  the 
husband  of  the  plaintiff,  and  had  been  by 
blm  transferred  to  the  defendants'  testator, 
and  later  transferred  by  him  to  the  plaintiff 
In  settlement  of  matters  between  them.  The 
record  does  not  disclose  the  plea  nor  for 
whom  was  the  verdict;  but  presumably  the 
plea  was  the  general  Issue,  and  that  the  ver- 
dict was  for  the  defendants.  During  the  tri- 
al the  plaintiff  excepted  to  certain  rulings  of 
the  presiding  justice.  , 

The  case  is  stated  in  the  opinion. 

Argued  before  WHITEHOUSB,  SAVAOE, 
SPEAR,  KINO,  and  BIRD,  JJ. 

B.  J.  McGarrigle,  for  plaintiff.  John  F. 
liynch  and  H.  B.  Gray,  for  defendants. 

SPEAR,  J.  This  case  comes  up  on  excep- 
tions to  instructions  given  by  the  presiding 
justice  to  the  jury.  The  case  does  not  show, 
but  Inasmuch  as  the  exceptions  are  by  the 
plaintiff,  we  assume,  that  the  verdict  was 
for  the  defendant 

The  case  involved  an  action  on  the  alleged 
guaranty  by  ttxe  defendants'  testator  of  tlie 
payment  of  certain  overdue  promissory  notes 
transferred  by  him  to  the  plaintiff.  To  sus- 
tain her  allegations  the  plaintiff  offered  In 
evidence  a  typewritten  Instrument  bearing 
the  signature  of  the  defendants'  testator  of 
the  following  tenor. 

"Machiaa,  Me.,  April  11,  1907. 

•T:T)18  Is  to  certify  that  I  have  this  day,  in 
a  settlement  of  business  transacted  with 
Mary  E  Foss,  conveyed  and  sold  to  her  a 
lot  of  notes  for  which  I  have  received  pay- 
ment in  fuU.  And  will  guarantee  them. 
"[Signed]    Asa    T.    McRae. 

"Witness:    M.  H.  McRae." 

The  defendants  bad  seasonably  given  writ- 
ten notice  to  the  plaintiff  of  their  denial  of 
the  execution  of  this  Instrument,  and  at  the 
trial  the  subscribing  witness,  who  was  one  of 
the  defendants'  executors,  testified  that  at 
the  time  of  the  execution  and  delivery  of  the 
Instrument  It  did  not  contain  the  last  four 
words,  "and  will  guarantee  them."  There 
was  also  evidence  upon  both  sides  of  this 
issue. 

The  plaintiff  contended  that  npon  this  is- 
sue the  burden  of  proof  was  upon  the  de- 
fendants; but  the  presiding  Justice  instrnct- 
ed  the  jury  as  follows,  viz: 

"So  the  question  Is  narrowed  right  down 
to  this:  Were  those  words,  the  final  four 
words  in  this  paper,  written  on  there  when 
Mr.  Asa  T.  McRae  signed  that  paper?  And 
tb»  burden  Is  upon  the  plaintiff,  Mrs.  Foss, 


or  her  agents,  who  conduct  the  mlt,  to  con- 
vince you  by  evidence  that  in  fact  and  in 
tmth  those  words  were  npon  that  paper  whoi 
signed  by  Asa  T.  McRae;  and  has  she  done 
so?  She  claims  that  she  has,  and  she  first 
relies  npon  the  circumstances  that  the  words 
are  found  to  be  on  the  paper  now.  That  is 
prima  fade  evidence  that  they  were  there 
when  it  was  signed,  but  only  prima  fade. 
By  'prima  fade'  we  mean  that,  if  nothing 
more  appeared,  if  that  was  all  there  was. 
Just  the  paper  itself,  with  no  contradiction. 
It  would  be  taken  as  snffldent  evidence  that 
they  were  there  when  signed;  but  it  ap- 
pearing that  it  is  disputed  that  they  were 
there,  and  these  being  some  evidence  to  the 
contrary,  the  burden  is  still  upon  the  plain- 
tiff throughout  to  convince  yon  by  evidence 
that,  upon  the  whole,  you  believe  the  words 
were  there  whm  signed." 

The  Instmctionfl  were  correct  The  plain- 
tiff, under  the  notice  and  rule,  was  required 
to  prove  the  execution  of  the  instrument  upon 
which  she  sought  to  recover.  To  accomplish 
this  the  subscribing  witness  was  put  upon 
the  stand.  His  evidence  clearly  developed  the 
real  Issue  in  the  case.  When  he  had  testified 
to  the  execution  of  the  paper,  as  we  presume 
he  did  under  the  notice,  the  plaintiff  had  es- 
tablished a  prima  fade  case,  as  the  words  in 
dispute  appeared  upon  the  face  of  the  paper 
whose  execution  had  been  proven.  Had  the 
case  stopped  here,  the  plaintiff  would  have 
been  entitled  to  recover.  This  Is  precisely 
what  the  presiding  justice-  Instructed  the  ju- 
ry at  this  stage  of  the  proceedings;  but  the 
case  did  not  stop  here.  The  very  witness  the 
plaintiff  relied  upon  to  prove  execution  testi- 
fied that  the  disputed  words — the  substance 
of  the  plaintilTs  case — ^were  not  upon  the  in- 
strument when  he  witnessed  the  defendant's 
signature.  -  Again,  It  is  apparent,  if  the  case 
had  stopped  at  this  point,  the  defendant 
would  have  been  entitled  to  the  verdict,  as 
the  testimony  of  the  witness,  showing  a  ma- 
terial alteration.  Is  undisputed  and  must 
therefore  prevail.  Hence  It  follows  that  It 
was  Incumbent  upon  the  plaintiff,  to  entitle 
her  to  recover,  to  proceed  further  and  In- 
troduce evidence  tending  to  overcome  the  tes- 
timony of  the  attesting  witness.  The  issue 
of  alteration  now  having  been  raised,  it  be- 
came her  duty  to  assume  the  burden  upon  all 
the  evidence  of  persuading  the  jury  that  the 
words  of  guaranty  were  upon  the  paper  when 
it  was  executed. 

Now,  while  the  burden  of  evidence  may  be 
said  to  have  shifted  from  the  plaintiff  to  the 
defendant  when  she  had  made  out  a  prima 
fade  case,  and  from  the  defendants  to  the 
plaintiff,  again,  when  their  evidence  had 
overcome  the  prima  fade  case,  the  burden  of 
proof  bad  not  changed  at  all.  It  was  incum- 
bent npon  the  plaintiff.  In  the  end,  upon  all 
the  evidence,  however  It  may  have  shifted 
from  one  side  to  the  other,  to  establish  the 
truth  of  the  allegation  upon  which  she  sought 
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to  recorer,  tbat  tbe  Instniment  contained  tb« 
disputed  words. 

*9urden  of  proof  and  "burden  of  evidence^ 
ar«  often  confnaed.  The  phraae  "bnrden  of 
I>roor'  la.  In  fact,  more  phllosopblcal  than 
practical.  It  means  generally  that  a  plaintiff, 
however  often  the  evidence  shifts,  must,  apon 
the  whole,  persuade  the  Jury,  bf  legal  evi- 
dence, that  his  contention  Is  right.  Tbe  risk 
of  nonpersuasiou  Is  all  the  time  upon  him.  If 
be  fails  to  persuade,  he  loses  his  case.  The 
riik  of  nonpersuaslon  is  the  burden  whlcb  be 
must  as-sume. 

Bxceptions  overruled. 

(Ids  He.  144) 

HUNTINOTON  v.  OITI  OP  CALAIS. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18, 
1909.) 

L  M0NICn»AL    CORPOBATIOKS   (|    756*)  — Dk- 

recnvE  Wats— I.iABiLrrr. 

The  linhility  of  cities  and  towns  for  dam- 
ages  sniitained  by  travelers  by  reason  of  defects 
la  highways  is  created  solely  by  the  L«glslature, 
and  all  of  the  conditions  and  limitations  upon 
which  the  remedy  is  granted  must  be  strictly 
observed,  ns  preecribed  by  tbe  statute.  Bev.  Bt. 
1908.  c  23.  I  76. 

[Ed.   Note.— For  other  cases,  see  Municipal 
CorporatioDB,  Cent  Dig.  S  1687;    T)«c  Dig.  | 
7».»] 
X  Municipal  Co>pobatioi«8  (f  812*)— Ci^aims 

roB  Injubiss— NoncK  to  Morioipai.  Om- 

OBBS. 

Tbe  duty  imposed  upon  the  person  injured 
to  'Notify  one  of  tbe  municipal  officers"  within 
14  days  thereafter  is  absolute  and  imperstive. 
Tbe  statute  is  not  merely  directory ;  It  is  man- 
datory. .'Such  notice  is  a  condition  precedent  to 
a  plalntilTs  right  of  action. 

[X^  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1687;  Dec.  Dig.  i 
812.«1 

Sl  MumciPAi.  CoBPOBATions  (1 812*)— Olaius 
fob  I rjitbieb— Notice  to  Murioifal  Om- 


Wben  a  person  seeks  to  recover  of  a  city  or 
town  for  dsmsxee  sustained  b^  reason  of  a  de- 
fect in  a  highway,  it  must  affirmatively  appear 
that  such  person  or  some  one  in  his  behalf  no- 
tified "one  of  the  municipal  officers"  of  bis  In- 
Jury  within  14  days  thereafter  in  the  iganner 
specified  in  the  statute. 

IBH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1697;  Dec.  Dig.  t 
812.*] 

4.  NOTICB  d  1*)— "NOTIFT." 

To  '^otifv'*  one  of  a  fact  is  to  "make  it 
known  to  him.    to  "inform  him  by  notice." 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  I  1 ;   Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4845.  4846.] 

5.  Municipal  Cobpobatiors  (I  812*)— "Mu- 
RK-iPAL  OrncKBS  OF  CiTT."— who  Ark. 

Under  the  provisions  of  Rev.  St  1903,  e.  1, 
I  9,  rule  25.  tbe  mayor  and  aldermen  constitute 
tbe  "municipal  officers  of  cities." 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1006;  Dec.  Dig.  | 
81Z* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4R28.  4(i29:   vol.  8,  p.  772&] 


6.  Municipal  Cobpobatiors  (i  128*>— ^'Mu- 
RiciPAL  OmcBBs"— Who  Abb. 

While  by  its  charter  (Priv.  &  Sp.  Laws 
1883,  n.  412,  c.  S25.  S  11).  the  dtv  clerk  of  tbe 
city  of  Calais  is  made  clerk  of  the  board  of  may- 
or  and  aldermen,  yet  the  city  clerk  does  not 
thereby  become  one  of  tbe  municipal  officers  of 


(Ed.  Note.— For  other  cases,  see.  Municipal 
Corporations,  Cent  Dig.  |  841;  Dee.  Dig.  | 
128.*] 

7.  MuRiciPAL  Cobpobatiors  ({  812*)— Claims 
roB  iHjUBiEs— Notice  to  Murioifal  Orn- 
cxbs— Pbesuuftior. 

Where  the  plaintiff,  claiming  to  have  sus- 
tained a  personal  injury  by  reason  of  an  alleged 
defect  in  a  public  street  in  the  city  of  Calais, 
gave  to  the  city  clerk  <^  Calais  the  14  days'  writ* 
ten  notice  required  by  Uev.  St  1903,  c.  23,  f 
76,  held:  (1)  That  it  did  not  appear  tbat  this 
notice  was  ever  in  any  manner  brought  to  the 
attention  of  the  municipal  officers,  or  any.  one 
of  tbem.  (2)  Tbat  there  was  no  presumption  ei> 
tber  of  law  or  fact  tbat  the  notice  given  to  tlM 
clerk  would  be  brought  to  the  attention  of  the 
municipal  officers,  or  any  one  of  tbem,  within 
the  time  stated.  (3)  That  tbe  statute  required 
that  the  Information  specified  in  the  notice 
should  be  actually  communicated  to  one  of  the 
municipal  officers  within  the  period  named,  and 
evidence  that  the  information  was  given  to  tiM 
city  clerk  fell  short  of  this  requirement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (i  1600-1707;  Dea 
Dig.  (  812.*] 

(Official.) 

Exceptions  from  Supremo  Judicial  (3oar^ 
Wasbiugton  County. 

Action  by  Melvlna  Huntington  against  the 
City  of  (Calais.  \  erdict  for  plaintiff,  and  de- 
fendant excepts.     E!xceptlonB  sustained. 

Special  action  on  the  case  nnder  Rev.  St. 
c.  23, 1  76,  to  recover  damages  for  a  personal 
injury  alleged  to  have  be«i  received  by  tbe 
plaintiff  through  a  defect  in  a  public  street 
which  tbe  defendant  city  was  bound  by  law 
to  maintain  and  keep  in  repair.  It  is  as- 
samed  that  the  plea  was  the  general  Issaeb 
and  that  the  verdict  was  for  the  plaintiff,  al- 
though the  record  Is  silent  on  both  points. 
The  defendant  city  excepted  to  certain  ml* 
ings  of  the  presiding  Justice.. 

The  case  is  stated  in  the  opinion. 

Argued  before  WHITEHOUSB,  SAVAGB, 
SPEAB,  KINO,  and  BIRD.  JJ. 

R.  J.  McGarrlgle,  for  plaintiff.  H.  J.  Dn^ 
ley.  City  SoL,  for  defendant 

WHITBROUSB,  J.  Tbls  Is  an  action  on 
the  case  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  received  by  the 
plaintiff  through  a  defect  in'  a  public  street 
which  the  defendant  city  was  bound  by  law 
to  maintain  and  keep  In  repair.  Tbe  action 
Is  baaed  on  section  76  of  chapter  23  of  the 
Revised  Statutes,  which  provides  that  a  per- 
son seeking  to  recover  damages  for  an  In- 
Jury  thus  sustaiued  "shall  witbln  fourteen 
days  thereafter,  notify  one  of  tbe  municipal 
officers  of  the  town,  by  letter  or  otherwise^ 
in  writing,  setting  forth  his  claim  for  dam* 
ages  and  specifying  the  nature  of  his  injn* 
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rtes  aod  the  nature  and  location  of  the  de- 
fect which  caused  such  Injury." 

At  the  trial  the  plaintiff  attempted  to  prove 
a  compliance  with  this  requirement  of  the 
statute  by  offering  evidence  that  8uch  "14 
days'  notice"  had  been  given  to  the  city 
clerk.  This  evidence  was  admitted  by  the 
court  subject  to  objection,  and  thereupon  the 
defendant's  counsel  requested  an  Instruction 
that  notice  to  the  city  clerk  was  not  a  com- 
pliance with  the  statute.  The  presiding  jus- 
tice declined  to  give  this  instruction  and  for 
the  purposes  of  the  trial  ruled  that  notice  to 
the  city  clerk  was  sufficient  The  case  comes 
to  this  court  on  exceptions  to  this  ruling. 

The  liability  of  cities  and  towns  for  dam- 
ages sustained  *>y  travelers  by  reason  of  de- 
fects In  highways  is  created  solely  by  the 
Legislature,  and  all  of  the  conditions  and  lim- 
itations upon  which  the  remedy  Is  granted 
must  be  strictly  observed  as  prescribed  by 
the  statute.  The  duty  Imposed  upon  the  per- 
son injured  to  "notify  one  of  the  municipal 
officers"  within  14  days  thereafter  is  at>80- 
lute  and  Imperative.  The  statute  is  not  mere- 
ly directory;  It  Is  mandatory.  The  notice 
In  question  thus  becomes  a  condition  prece- 
dent to  the  plaintiff's  right  of  action. 

It  must  .therefore  affirmatively  appear  that 
the  plaintiff,  or  some  one  In  her  behalf,  "no- 
tified one  of  the  municipal  officers"  of  her 
injury  within  14  days  thereafter  in  the  man- 
ner specified  In  the  statute.  The  mayor  and 
aldermen  constitute  the  "municipal  officers 
of  cities"  (Rev.  St  c.  1,  8  6,  par.  25),  and  by 
the  charter  of  the  defendant  city  (Prlv.  & 
Sp.  Lavirs  1883,  p.  412,  c.  825,  i  11)  the  city 
clerk  does  not  thereby  become  one  of  the 
municipal  officers ;  and  there  is  no  evidence 
In  the  case  that  any  one  of  the  municipal  of- 
ficers was  ever  notified  of  the  plalntlfrs  In- 
Jury.  To  notify  one  of  a  fact  Is  to  "make  it 
known  to  him.  Inform  him  by  notice."  It 
only  appears  that  such  notice  was  given  to 
the  city  clerk.  It  does  not  appear  that  It 
was  ever  in  any  manner  brought  to  the  at- 
tention of  the  municipal  officers  or  any  one 
of  them.  It  is  true  that  the  city  clerk  is  the 
proper  custodian  of  all  papers  requiring  the 
consideration  of  the  mayor  and  aldermen  at 
their  regular  meetings ;  but  inasmuch  as  the 
notice  in  question  must  be  delivered  to  one 
of  the  mnnidpal  officers  within  14  days,  and 
that  portion  of  ihe  time  remaining  after  the 
receipt  of  the  notice  by  the  city  clerk  would 
probably  expire  in  a  majotlty  of  Instances 
before  the  next  regular  meetiiig  of  the  mayor 
and  aldermen,  there  is  no  presumption  either 
of  law  or  fact  that  such  a  notice  would  be 
brought  to  the  attention  of  the  municipal 
officers  or  any  one  of  them  within  the  time 
stated.  The  statute  requires  that  the  In- 
formation therein  specified  should  be  actual- 
ly communicated  to  one  of  the  municipal  of- 
clerk  obviously  falls  short  of  this  require- 
flcers  within  the  period  named.     Evidence 


that  the  information  waa  givea  to  the  city 
meat. 
Exceptions  sustained. 

(US  Me.  127) 

STATE  V.  KAPICSKT. 

(Supreme  Judicial  Court  of  Maine.     Feb.  10, 
,     1909.) 

1.  Intoxicating  I/Iquors  (§  143*)  — "Cok- 
mon  nui8ances"»-ri.ace  used  fob  il,ix- 
OAL  Sale— Place  of  Resort. 

Section  1  of  chapter  22  of  the  Revised 
Statutes  provides  that:  "All  places  used  «  •  • 
for  the  illegal  sale  or  keeping  of  intoxicatinK 
liquors,  and  all  houses,  shops,  or  places  where 
intoxicating  liquors  are  sold  for  tippling  pur- 
poses, and  all  places  of  resort  where  intoxicat- 
iug  liquors  are  kept,  sold,  given  awa^,  drunk  or 
dispensed  in  any  manner  not  provided  for  by 
law,  are  common  nuisances."  Held,  that  it  was 
the  intention  of  the  Legislature  by  this  enact- 
ment to  declare  ail  places  to  be  common  nai- 
sances  whenever  they  should  commonly  and  ha- 
bitually be  used  for  the  illegal  sale  or  keeping  of 
intoxicating  liquors,  and  also  whenever  common- 
ly and  habitually  used  as  places  of  resort  where 
such  liquors  are  "given  awajr,  drunk  or  dis- 
pensed in  any  manner  not  provided  for  by  law." 

lEd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  162;    Dec.  Dig.  i  143.* 

For  other  definitions,  see  Words  and  Phrases. 
vol.  6,  pp.  6799-58W.] 

2.  Intoxicating  Liquobb  (|  143*)  —  "Nui- 
sance"—Place  OF  Resort. 

Under  the  provisions  of  Rev.  St  e.  22,  f 
1,  any  place  that  is  resorted  to— that  Is,  a  place 
of  resort— for  the  mere  purpose  of  drinking  in- 
toxicating liquors  is  a  nuisance ;  any  place  of 
resort  where  intoxicating  liquors  are  illegally 
Icept  is  a  nuisance;  any  place  of  resort  where 
intoxicating  liquors  are  given  away  is  a  nui- 
sance ;  and  any  person  keeping  or  maintaiaing 
such  a  place  may  be  punished  therefor  as  pro- 
vided by  statute. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  152 ;  Dec.  Dig.  f  143.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4855-4804;   vol  8,  p.  7734.] 

3.  IWTOXICATINO    LlQUOBS    (§    143*)  —  "Nui- 

bance"— Place  of  Resobt— Club. 

Under  the  statnte,  a  place  of  resort  is  a 
nuisance  if  used  bj  a  club  either  to  sell  intoxi- 
cating liquors  to  its  members,  or  to  distribute 
among  its  members  intoxicating  liquors  owned 
by  them  in  common,  or  to  procure  for  and  dis- 
pensetto  its  members  intoxicating  liquors  which 
are  bought  for  and  belong  to  them  individually. 

[Ed.-  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  J  152;.  Dec.  Dig.  i  143.*] 

4.  Intoxicating  Liquobs  ({  143*) — "Coicmor 
Nuisance"— Place  of  Resort— Club. 

If  a  club,  by  its  agent,  purchases  and  stores 
intoxicating  liquors  for  its  members,  and  deals 
out  in  portions  to  each  member  upon  his  order 
the  liquors  belonging  to  and  kept  for  him,  and 
keeps  a  place  for  that  purpose,  such  place  ia  a 
common  nuisance  under  the  statnte. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  152;   Dec.  Dig.  {  143.*] 

5.  Intoxicating  Liqoobs  (|  223*)— Nuisajicb 
— EviDENCK- Time. 

Where  the  defendant  was  indicted  under 
Rev.  St.  c.  22,  {  1,  for  maintaining  a  common 
nuisance,  to  wit,  keeping  and  maintaining  a 
certain  tenement  as  a  place  of  resort  where  in- 
toxicating liquors  were  unlawfully  kept,  sold, 
given  away,  etc.,  from  the  1st  day  of  May, 
1908,  to  the  day  of  the  finding  of  the  indictment 
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at  the  September  term,  1908,  of  the  Sopieme 
Jadlcial  Court,  AndroscogKin  county,  held,  that 
it  was  not  incumbent  upon  the  state  to  show 
that  the  place  was  used  for  such  unlawful  pur- 
poses during  the  entire  period  named  in  the  in- 
dictment. Proof  that  the  defendant  kept  and 
maintained  a  tenement  for  an;  one  of  such  pur- 
poses during  any  part  of  the  time  comprised 
within  the  days  named  in  the  indictment  would 
warrant  a  conviction.  It  is  the  nature  of  the 
acts  done,  not  the  length  of  time  during  which 
they  are  committed,  that  constitutes  the  offense. 
The  case  is  made  out,  the  offense  is  committed,  if 
for  a  single  day  between  those  dates  that  place 
was  so  used.  If  for  a  single  hour  in  the  day  it 
was  so  used,  for  that  hour  it  was  a  common  nui- 
sance, nnd  whoever  for  that  hour  maintained 
the  place  was  guilty  of  keeping  and  maintaining 
a  common  nuisance. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  273;  Dec.  Dig.  |  223.*] 

(Official.) 

Exceptions  from  Supreme  Jadlcial  Court, 
Androscoggin  County. 

Panlel  Kapicsky  was  convicted  under  Rev. 
St  1903,  c.  22,  I  1.  (or  maintaining  a  com- 
mon nuisance,  in  that  be  kept  a  place  of  re- 
sort where  intoxicating  Uquor  was  unlawful- 
ly kept,  sold,  given  away,  and  dispensed,  and 
he  excepts.  Exceptions  overruled,  judg- 
ment for  the  State. 

The  defendant,  a  member  of  the  St  Bar- 
tholomew Society,  of  Lewlston,  was  Indict- 
ed under  the  provisions  of  Rev.  St  c  22. 
I  1,  for  keeping  and  maintaining  a  commou 
nuisance.  Verdict,  guilty.  During  the  trial, 
the  defendant  excepted  to  several  rulings 
made  by  the  presiding  justice. 

The  case  is  stated  In  the  opinion, 

The  Indictment  was  as  follows: 

"State  of  Maine 

"Androscoggin — ss.:  At  the  Supreme  Ju- 
dicial Court  begun  and  holden  at  Auburn 
within  and  for  the  county  of  Androscoggin, 
on  the  third  Tuesday  of  September  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  eight,  the  grand  jurors  for  said  state 
upon  their  oath  present  that  Panlel  Kapic- 
sky of  Lewlston,  in  said  county  of  Andros- 
coggin, laborer,  on  the  first  day  of  May  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  eight,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the 
finding  of  this  indictment,  at  Lewlston,  afore- 
said, in  the  county  of  Androscoggin,  {ifore- 
sald,  did  keep  and  maintain  a  certain  place, 
to  wit,  a  tenement  there  situate,  then  and 
on  said  divers  other  days  and  times  there 
used  for  the  Illegal  sale  and  for  the  illegal 
keeping  of  intoxicating  liquors,  and  where 
on  that  day  and  on  said  divers  other  days 
and  times  intoxicating  liquors  were  sold  for 
tippling  purposes,  and  which  said  place  was 
then  and  on  said  divers  other  days  and  times 
there  a  place  of  resort  where  intoxicating 
liquors  then  and  on  said  divers  other  days 
and  times  were  there  unlawfully  kept,  sold, 
given  away,  drunk,  and  dispensed,  and  which 
said  place,  being  so  used  as  aforesaid,  was 


then  and  there  a  common  nuisance,  to  the 
great  injury  and  common  nuisance  of  all 
good  citizens  of  said  state,  against  the  peace 
of  said  state,  and  contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided. 
"A  true  bill, 

"J.  B.  Isaacson,  Foreman. 
"Frank  A.  Morey, 
"Attorney  for  the  State  for  said  County." 

Argued  before  EMERT,  C.  J.,  and  WHITE- 
HOUSE,  SPEAR,  KING,  and  BIRD,  JJ. 

Frank  A.  Morey,  Co.  Atty.,  for  the  State. 
George  S.  McCarty,  for  defendant 

WHITEHOUSB,  J.  This  is  an  indictment 
against  the  defendant  under  section  1  of 
chapter  22  of  the  Revised  Statutes,  for  main- 
taining a  common  nuisance  from  the  1st  day 
of  May,  1908,  to  the  day  of  the  finding  of 
'he  Indictment  at  the  September  term,  1908, 
>f  court  In  Androscoggin  county.  It  is  al- 
'eged  that  "the  defendant  kept  and  maintain- 
ed a  certain  tenement  as  a  place  of  resort 
where  intoxicating  liquors  were  unlawfully 
kept,  sold,  xlven  away,  drunk,  and  dispensed 
in  a  manuer  not  provided  for  by  law." 

The  defendant  was  one  of  204  meml>er8  of 
the  St.  Bartholomew  Society  occupying  the 
premises  mentioned  in  the  Indictment.  The 
society  had  occupied  the  premises  from  April, 
1908,  to  the  time  of  the  trial  of  the  case  in 
September.  The  premises  consisted  of  one 
large  lodge  room,  a  billiard  room,  and  a 
small  "barroom,"  so  called,  in  connection 
with  the  latter.  The  society  itself  was  reg- 
ularly organized,  having  a  constitution  and 
by-laws,  and  from  the  dues  assessed  to  the 
members  sick  and  death  benefits  were  paid. 
The  billiard  room  was  open  practically  all 
of  the  time  for  the  recreation  of  the  mem- 
bers. The  defendant  claimed  that  the  Iwr- 
room  was  open  three  times  each  week,  and 
that  at  these  times  cigars  and  nonintuxicat- 
Ing  drinks  were  sold  to  the  members;  the 
profits  of  the  sales  being  devoted  to  the  pay- 
ment of  rent  lights,  heat  and  other  expen- 
ses incident  to  the  running  of  the  rooms.  A 
member  of  the  society  acted  as  janitor  and 
keeper  of  the  barroom,  each  in  turn  for  two 
weeks  and  without  compensation. 

The  state  Introduced  evidence  tending  to 
prove  that  on  two  separate  occasions  during 
the  time  mentioned  In  the  indictment  intox- 
icating liquors  were  sold  upon  the  premises 
by  the  respondent.  The  first  occasion  was 
on  the  evening  of  August  29tb,  when  the  of- 
ficer, looking  through  a  window,  saw  the 
defendant  making  numerous  sales  of  what 
they  claimed  to  have  been  ale.  The  other 
occasion  that  of  September  5th,  when  the  of- 
ficers, looking  through  a  hole  in  the  curtain 
overhanging  this  same  window,  saw  the 
respondent  making  sales  of  beer  alleged  to 
be  intoxicating,  and  later  in  the  evening 
searched  the  premises  and  found  the  beer 
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whldi'  proTed  upon  analysis  to  contain  snf- 
ffcieot  alcohol  to  be  In  tact  Intoxicating. 
The  defendant  claimed  that  the  beer  seized 
was  bought  lA  conunon  by  the  members  of 
the  society  In  antlcijpatlon  of  Labor  Day, 
September  7th;  each  contributing  a  certain 
amount  tor  which  he  was  to  receive  his  pro- 
portionate part  of  the  beer.  It  was  in  evi- 
dence that  some  of  the  members  began  to 
drink  their  allowance  during  the  afternoon 
of  September  5th,  and  that  the  drinking 
continued  and  was  In  progress  from  that 
time  to  the  time  of  the  seizure  late  In  the 
afternoon. 

The  Jury  returned  a  verdict  of  guilty,  and 
the  case  comes  to  this  court  on  exceptions 
to  certain  Instructions  to  the  Jury  given  In 
the  charge  of  the  presiding  Justice. 

It  Is  provided  by  section  1  of  chapter  22  of 
the  Revised  Statutes  that:  "All  places  used 
*  *  *  for  the  Illegal  sale  or  keeping  of 
intoxicating  liquors,  and  all  houses,  shops, 
or  places  where  Intoxicating  liquors  are  sold 
for  tippling  purposes,  and  all  places  of  re- 
sort where  Intoxicating  liquors  are  kept, 
sold,  given  away,  drunk  or  dispensed  In  any 
manner  not  provided  for  by  law,  are  com- 
mon nuisances." 

It  was  obviously  the  Intention  of  the  Legis- 
lature by  this  enactment  to  declare  all  places 
to  be  common  nuisances  whenever  they 
flfaonid  commonly  and  habitually  be  used  for 
the  Illegal  sale  or  keeping  of  Intoxicating  liq- 
uors, and  also  whenever  commonly  and  ha- 
bitually used  as  places  of  resort  where  such 
liquors  are  "given  away,  drunk  or  dispensed 
In  any  manner  not  provided  for  by  law." 
btate  T.  Mcintosh,  98  Me.  897,. 67  Atl.  83; 
State  T.  Stanley,  84  Me.  665,  24  Atl.  983. 

But  it  is  not  incumbent  upon  the  state  to 
show  that  the  place  was  used  for  such  unlaw- 
ful purposes  during  the  entire  period  named 
in  the  indictment  Proof  that  the  defendant 
kept  and  maintained  a  tenement  for  any  one 
of  sncb  purposes  during  any  part  of  the  time 
comprised  within  the  days  named  In  the  In- 
dictment will  warrant  a  conviction.  Ciom- 
monwealth  t^  Mitchell,  115  Mass.  141,  and 
cases  cited.  In  Commonwealth  v.  Gallagher, 
1  Allen  (Mass.)  692,  the  defendants  erected  a 
temporary  tent  or  booth,  constructed  of 
boards,  and  covered  with  cloth,  and  on  the 
following  day  had  there  several  kinds  of  in- 
toxicating liquors,  and  between  the  hours  of 
9  and  11  o'clock  in  the  forenoon,  made  four 
or  more  sales  of  such  liquors.  The  land  on 
which  the  booth  was  erected  was  hired  for 
three  days ;  but  the  booth  was  torn  down  by 
the  officers  at  11  o'clock  of  the  first  day.  The 
d^endants  were  found  guilty  of  maintaining 
a  common  nuisance.  In  the  opinion  the  court 
say:  "Tue  evidence  was  sufficient  to  warrant 
the  Jury  in  convicting  the  defendants.  A  dis- 
turbance of  the  public  peace  by  the  assembly 
of  noisy  and  dissolute  persons,  the  illegal  sale 
of  intoxicating  liquors;  and  other  similar  acts 
Which  tend  to  make  disorder  and  injure  pub- 
lic morals,  and  thus  to  create  a  common  nui- 


sance la  a  house  or  tenement,  may  be  proved 
to  have  occurred  in  the  course  of  a  few  honra, 
as  well  as  during  a  number  of  days,  a  week, 
or  a  month.  It  Is  the  nature  of  the  acts  done, 
not  the  length  of  time  during  which  they  are 
committed,  that  constitutes  the  offense." 

In  the  case  at  bar  the  presiding  Justice  cor- 
rectly defined  the  word  "resort"  and  suffi- 
ciently explained  the  meaning  of  the  phrase 
"place  of  resort,"  as  employed  in  the  statute. 
The  following  Instructioa  was  then  given  to 
the  Jury: 

"All  places  of  resort  where  liquors  are 
'given  away,*  and  again  all  places  of  resort 
where  liquors  are  'drunk,'  even  if  they  are 
not  'sold'  or  'given  away,'  if  it  is  a  place  of 
resort  under  the  definition  I  have  given  you. 
and,  when  there,  those  men  drank  the  liquor 
which  is  intoxicating,  that  makes  it  a  nui- 
sance under  the  laws  of  this  state." 

In  further  defining  what  constitutes  a  'Nui- 
sance" imder  the  law,  the  presiding  Justice 
used  the  following  quotation  In  inatmcting 
the  Jury,  viz.: 

"  'Among  other  things  the  Legislature  haa 
said,  and  it  applies  to  this  case,  that  any 
place  of  resort  where  intoxicating  liquors 
are  kept,  sold,  given  away,  drunls;  or  dispena- 
ed  in  any  manner  not  provided  for  by  law,  is 
a  nuisance.  Any  place  that  is  resorted  to 
— that  is,  a  place  of  resort — for  tne  mere  pur^ 
pose  of  drinking  intoxicating  liquors,  is  a 
nuisance;  any  place  of  resort  where  liquors 
are  illegally  kept  is  a  nuisance;  any  place 
of  resort  where  liquors  are  given  away  la  a 
nuisance.  It  must  be  a  place  of  resort,  and 
then  the  statute  goes  on  to  say  that  any  per- 
son keeping  or  maintaining  such  a  place  shall 
be  found  guilty  and  be  punished  therefor. 

"  'In  this  case  the  state  says  that  between 
the  Ist  day  of  May  last,  and  the  day  of  the 
finding  of  this  indictment,  at  some  time  t>e- 
tween  those  dates,  this  place  described  here^ 
the  tenement,  and  so  forth,  was  a  place  con- 
trary to  the  form  of  this  statute,  a  place  of 
resort,  and  that  at  that  place  of  resort,  at 
some  time  during  this  space  of  time,  liquors 
were  kept,  sold,  given  away,  drunk,  or  dis- 
pensed in  some  manner  not  provided  by  law. 
The  state  need  not  prove  that  this  place  was 
so  kept  and  used  during  the  whole  of  that 
time.  The  case  is  made  out,  the  offense  18 
committed,  if  for  a  single  day  between  those 
dates  that  place  was  so  used.  Nay,  if  for  a 
single  hour  In  the  day  it  was  so  nsed,  for 
that  hour  it-  was  a  common  nuisance,  and 
whoever  for  that  hour  maintained  the  place 
was  guilty  of  keeping  and  maintaining  a  codo- 
mon  nuisance.' 

"It  makes  no  difference,  you  see,  under 
this  statute,  whether  the  men  were  Joined  as 
a  club,  and  chipped  In  in  advance,  contribut- 
ed their  16  cents  and  bought  this  liquor  and 
paid  for  it  and  had  it  come,  if  when  it  came 
there  it  was  drunk  there  on  the  premises  re- 
sorted to,  that  would  be  no  defense  whatever." 

To  these  instructions  the  defendant  has  ez« 
ceptions;   but  It  will  be  observed  upon  ez- 
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uninatlMt  of  the  language  used  that  It  la  for 
the  most  part  essentially  a  restatement  of  the 
terms  of  the  statute,  and  that  the  comments 
of  the  presiding  Justice,  as  well  as  the  para- 
graphs quoted  by  him,  are  in  entire  harmony 
with  the  previous  rulings  and  decisions  of 
this  court,  as  well  as  the  authorities  dted 
from  Massachusetts,  and  are  obviously  a  cor- 
rect interpretation  of  the  true  meaning  and 
purpose  of  the  statute. 

In  support  of  the  last  paragraph  of  the  In- 
Btractlons  to  which  exceptions  were  taken, 
that  "it  makes  no  difference  under  this  stat- 
ute whether  the  men  were  Joined  as  a  club> 
and  ctdpped  In  In  advance  and  bought  the 
Uqnor,  if.  when  It  came  there  it  was  drunk  on 
the  premises  resorted  to,"  the  case  of  Com- 
monwealth V.  Baker,  152  Mass.  837,  25  N.  B. 
718,  may  be  cited  as  an  authority.  That  was 
an  Indictment  for  maintaining  a  nuisance  un- 
dM-the  Massachusetts  statuteof  1887  (page 771, 
e.  206,  {  1),  which  provided  that: .  "All  bnUd- 
tngft  or  places  used  by  clubs  for  the  purpose 
of  selling,  distributing  or  dispoislng  intoxi- 
cating liquors  to  their  members  or  others, 
shall  be  deemed  common  nuisances."  In  the 
opinion  the  court  says:  "A  place  weald  be 
equally  a  nuisance  under  the  statute  if  used 
by  a  club  either  to  sell  intoxicating  liquor  to 
Its  memtiers,  or  to  distribute  among  its  mem- 
bers intoxicating  liquors  owned  by  them  In 
common,  or  to  procure  for  and  dispense  to 
Its  members  intoxicating  liquor  which  was 
bought  for  and  belonged  to  them  Individual- 
ly. If  the  club,  by  Its  agent,  purchased  and 
Stored  intoxicating  liquors  for  Its  members, 
and  dealt  out  In  portions  to  each  memljcr  up- 
on his  order  the  liquors  belonging  to  and  kept 
for  him,  and  k^t  the  place  for  that  pur- 
pose, the  place  was  a  common  nuisance  un- 
der the  statute." 

Finally  the  defendant's  counsel  requested 
the  following  instructions:  "In  order  to  find 
the  respondent  guilty  of  maintaining  a  com- 
mon nuisance,  the  Jury  must  find  that  the 
place  mentioned  in  the  indictment  must  have 
been  babltnally,  commonly  used  for  the  pur- 
pose." 

The  presiding  Justice  gave  this  Instruction 
Id  the  following  language:  "This  is  the  law 
of  the  state;  but  there  is  no  limit  as  to  the 
time  as  I  have  stated  to  you.  A  nuisance 
may  be  maintained  and  kept  in  two  hours  or 
two  weeks  or  two  days  if  you  And  the  facts 
■re  sufllcient" 

It  has  already  been  seen  that  this  instruc- 
tion respecting  the  length  of  time  during 
which  it  must  appear  that  the  nuisance  was 
maintained  in  order  to  warrant  a  conviction 
te  directly  and  fully  supported  by  Common- 
wealth V.  Gallagher,  1  Allen  (Mass.)  592, 
above  cited. 

It  is,  accordingly,  the  opinion  of  the  court 
ttiat,  when  all  of  the  instructions  to  which 


exceptions  were  taken  are  considered  in 
their  proper  relation  to  the  entire  chftrge 
and  applied  to  the  facta  In  evidence  in  this 
case,  no  exceptionable  error  is  disclosed. 

The  certificate  must  therefore  be: 

Excptions  overruled. 

Judgment  for  the  State. 


(n  N.  J.  ■.  IM) 
THOMAS  V.  INTBRNATIONAIi  SILVER 
CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  11, 
1907.) 

1.  COKPORATIOWS  (I  474*)— POWWB  OF  Plxdoek 

— CoBPORATB  Stock. 

A  corporation,  by  pledging  its  own  stock 
aa  collateral  to  another  corporation,  cannot  em- 
power the  pledf^ee  corporation  to  exercise,  a 
power  or  incident  of  ownership  which  the  raal 
owner  does  not  possess. 

[Ed.  Note.— t'or  other  cases,  see  Corporations 
Dec.  Dig.  {  474.»] 

2.  COBPOBATIOnS    (t    474*)— SuniCRNOT    or 
EVIOENCE. 

Evidence  examined,  and  hrU  to  show  a 
pledging  of  stodE,  not  made  In  (rood  faith  for  the 
purpose  of  affording  additional  necority  for 
loans,  bnt  for  the  purpose  of  placing  the  stock  in 
the  hands  of  those  friendly  to  the  existina  man- 
agement, in  order  that  it  mii;bt  be  voteaon  to 
retain  them  in  power,  and  thus  avoid  the  letter 
and  spirit  of  the  prohibition  contaioeid  in  the 
thirty-eighth  section  of  the  (general  corporation 
act  of  this  state.    P.  U  1896,  p.  277. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  474. •] 

(Syllabos  by  the  Court.) 

Bill  by  Edward  R.  Thomas  against  the  In- 
ternational Silver  Company  and  others.  De- 
cree advised  for  complainant. 

Robert  H.  McCarter,  Atty.  Gen.,  and  Otto 
Hess,  for  complainant  Jolm  W.  Griggs  and 
Graham  Sumner,  for  defendanta 

BERGEN,  V.  C.  The  United  States  SU- 
ver  Company  is  the  owner  of  98.000  shares 
of  the  common  and  6,000  shares  of  the  pre- 
ferred stock  of  the  International  Silver  Com- 
pany, and  the  latter  company  owns  all  of 
the  capital  stock  of  the  United  States  Sil- 
ver Company,  and  controls,  through  such 
ownership,  its  management  The  direct  re- 
sult intended  by  this  arrangement  is  the  vot- 
ing of  the  shares  of  the  International  Com- 
pany, registered  in  the  name  of  the  United 
States  Company  by  the  offloers  of  the  Inter- 
national Company  toy  such  persons  as  they 
may  desire  to  continue  in,  or  appoint  to,  the 
management  of  their  company ;  the  directors 
of  the  United  States  Company  being  also  di- 
rectors of  the  International  Company.  The 
testimony  shows  that  all  of  the  capital  stock 
of  the  United  States  Silver  Company  was 
purchased  by,  and  now  belongs  to,  the  In- 
ternational Company,  although  some  of  the 
shares  stand  in  the  names  of  the  oflJcers  of 
the  International  Company  for  the  purpose 
of  qualifying  them  as  directors.  That  the 
International  Company  is  the  real  owner  of 
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the  Btock,  and  that  Its  officers  should  not  be 
allowed  to  exercise  the  voting  power  usually 
incident  to  stoclc  ownership,  either  directly 
as  owners,  or  indirectly  through  its  control 
of  the  United  States  Company,  seems  to  me 
very  clear,  and  their  right  to  vote  the  stock 
was  not  seriously  pressed  on  behalf  of  the 
defendants  on  the  argument.  No  substantial 
change  In  the  situation  upon  this  branch  of 
the  case  has  occurred  since  the  matter  was 
passed  upon  by  the  Court  of  Errors  and  Ap- 
peals in  O'Connor  v.  International  Sliver  Co., 
68  N.  J.  Eq.  680,  62  AU.  408,  and  the  argu- 
ment for  the  defendants  was  based  upon  the 
assumption  that,  in  equity,  the  International 
Company  was  the  owner  of  the  stock.  The 
present  controversy  arises  over  the  right 
claimed  by  certain  pledgees,  to  whom  the 
stock  has  been  assigned  in  pledge  as  col- 
lateral for  the  debts  of  the*  International 
Company,  to  vote  at  the  next  annual  meeting 
of  that  company  for  the  election  of  officers. 
The  evidence  shows  that,  Just  previous  to  the 
filing  of  the  bill  of  complaint  by  O'Connor,  the 
stock  owned  by  the  United  States  Company 
was  transferred  to  several  banks  and  trust 
companies  as  collateral  security,  in  some  cases 
for  loans  already  made  to,  and  in  others  for 
loans  expected  by,  the  International  Compa- 
ny. The  present  proceeding  looks  to  an  in- 
junction preventing  the  pledgees  from  voting 
on  the  hypothecated  stock  held  by  them  re- 
spectively, which  In  each  case  was  regularly 
transferred  to  them  on  the  books  of  the  In- 
ternational Company ;  the  transfer  expressly 
empowering  each  pledgee  to  vote  thereon. 

The  first  question  presented  is:  Can  a 
corporation,  by  pledging  Its  own  stock  as  col- 
lateral to  another  corporation,  empower  the 
pledgee  corporation  to  exercise  a  power  or 
incident  of  ownership  which  the  real  owner 
does  not  possess?  Section  38  of  the  corpora- 
tion act  of  this  state  (P.  L.  1890,  p.  290)  de- 
clares: "Shares  of  stock  of  a  corporation 
belonging  to  said  corporation  shall  not  be 
voted  on  directly  or  indirectly."  And  if  by 
pledging  stock  as  collateral  security  the  di- 
rectors of  a  corporation  can  endow  the  stock 
with  a  virtue  it  does  not  possess  in  the 
hands  of  the  real  owner,  and  the  disqualifica- 
tion of  the  pledgor  to  vote  the  stock  does  not 
extend  to  the  pledgee,  It  would  appear  that, 
in  every  case  where  a  corporation  is  the 
owner  of  its  own  stock,  a  ready  method  is 
provided  by  which  the  officers  of  a  corpora- 
tion desiring  to  perpetuate  themselves  in  of- 
fice can  bring  about  that  result,  and  it  should 
not  be  allowed  unless  the  law  plainly  re- 
quires it,  because  It  is  In  effect  an  Indirect 
way  of  voting  the  stock.  According  to  sec- 
tion 37  of  the  same  act,  the  pledgor  may  rep- 
resent his  stock  at  all  meetings  and' vote 
thereon  as  a  stockholder,  "unless  in  the 
transfer  to  the  pledgee  on  the  books  of  the 
company  he  shall  have  expressly  empowered 
the  pledgee  to  vote  thereon."  The  right  to 
vote  on-  stock  pledged  as  collateral  remains, 
under  our  law,  with  the  pledgor,  unless  by 


his  act  he  shall  empower  the  pledgee  to  vote 
thereon.  The  transaction  is  a  contract  be- 
tween the  parties,  settling  as  between  them 
who  shall  exercise  the  voting  power  incident 
to  the  ownership  of  the  stock.  It  is  in  its 
nature  a  proxy  given  by  the  pledgor  to  the 
pledgee  to  represent  the  voting  power  of  the 
owner,  and  may  be  revoked  by  the  pledgor 
at  any  time  by  redeeming  his  pledge.  That 
the  directors  may  sell  the  stock,  and  there- 
by restore  its  voting  power,  does  not  meet  the 
question,  for  an  absolute  sale  of  the  stock 
deprives  the  pledgor  of  any  right  In,  or  con- 
trol over,  the  stodc,  it  is  not  subject  to  re- 
demption, and  the  real  owner  in  such  case 
takes  the  voting  power,  not  by  way  of  con- 
,  tract  or  proxy,  but  as  a  right  incident  to  his 
ownership.  To  Interpret  our  statute  other- 
,  wise  would  open  the  door  to  a  constant  eva- 
sion of  the  law  which  prohibits  directors 
from  voting,  directly  or  indirectly,  on  the 
stock  of  their  own  company,  because  tempo- 
rary loans  could  always  be  made  by  them 
just  prior  to  the  annual  election,  and  the 
stock  pledged  with  a  voting  power  to  per^ 
sons  known  by  the  directors  to  be  friendly 
to  their  aspirations. 

My  conclusion  is  that  under  our  law,  when- 
ever the  owner  of  stock  is  disqualified  to  vote 
it,  that  disqualification  is  not  removed  by 
simply  hypothecating  the  stock  as  collateral 
for  a  loan,  and  that  the  right  which  the  law 
gives  to  the  pledgor  to  empower  "the  pledgee 
to  vote  thereon"  la  limited  to  such  pledgors 
as  are  theuiselves  possessed  of  the  right  to 
vote  on  the  stock  which  they  own,  and  that 
the  pledgees  in  this  case  bold  the  stodc  of 
the  International  Company  subject  to  the 
same  disqualification,  so  far  as  the  power  to 
vote  thereon  is  concerned,  as  that  which 
the  statute  imposes  on  the  pledgor. 

The  second  question  presented  is  whether 
the  pledging  of  this  stock  was  made  in  good 
'  faith  for  the  purpose  of  affording  additional 
security  for  loans  made  to  the  International 
Company,  or  for  the  purpose  of  placing  the 
[  stock  in  the  bands  of  those  friendly  to  the 
existing  management  in  order  that  it  might 
j  be  voted  to  retain  them  in  power,  and  thus 
'  avoid  the  letter  and  spirit  of  the  prohibition 
;  contained   in   our   law.     The   evidence   con- 
vinces  me   that   the  directors   pledged    this 
stock,   not  as  security,   but  simply   for  the 
purpose  of  restoring  to  it  a  voting  power  that 
the  pledgees  might  exercise  in  their  interest 
,  It  was  a  palpable  attempt  to  evade  the  law 
and  to  secure  the  benefit  of  the  votes  which 
I  the  stock  would  represent  in  the  hands  of  a 
,  duly  qualified  owner.    This  stock  had  only 
■  a  nominal  value,  and  .was  intrinsically  worth- 
less as  security  independent  of  the  fact  that 
it  could  have  no  possible  value  until  the  very 
debts  It  was  given  to  secure  had  been  Uq- 
~  uidated,  for  all  of  the  assets  of  the  company 
'  which  supported  the  stock  would  be  first  lia- 
:  ble  for  the  debts  of  the  comimny,  and,  If  the 
I  assets  would  not  so  far  extend,  then  the 
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etodi  woDid  be  absolutely  worthless  either 
to  pledgor  or  pledgee. 

We  do  not  have  to  look  very  far  to  ascer- 
tain the  motive  of  these  directors.  In  March, 
1904,  a  circular  letter  was  mailed  to  all  of 
the  stockholders  of  the  International  Com- 
pany by  three  of  its  stockholders,  whp  claim- 
ed to  be  the  largest  individual  holders  of 
the  stock  of  the  International  Company,  one 
of  them  being  the  complainant  in  this  cause, 
requesting  the  attendance  of  stockholders  at 
the  next  annual  meeting,  for  the  purpose  of 
securing  representation  on  the  board  of  di- 
rectors for  such  stockholders  as  were  not  el-. 
ther  officers  or  managers  of  the  company. 
A  careful  reading  of  the  letter  .shows  that 
there  is  nothing  Improper  «■  unfair  in  its 
statements,  nor  does  it  indicate  any  motive 
other  than  a  desire  to  bring  about  what  they 
esteemed  to  be  a  more  economical  manage- 
ment of  the  company.  Whether  they  were 
justified  in  their  claim  that  the  business 
could  be  conducted  with  greater  economy 
than  was  then  being  exercised,  I  am  not 
called  upon  to  determine;  but  the  right  of 
stockholders  largely  .interested'  to  appeal  to 
their  fellow  members  of  the  company  to  at- 
tend the  annual  meeting,  and  urge  reforms 
and  retrenchments  in  the  management  of 
the  company,  or,  if  unable  to  attend  the 
meeting,  to  send  a  proxy  that  others  might 
represent  them,  is  not  an  act  which  the  of- 
ficers of  a  well-managed  company  ought  to 
complain  of  or  discountenance,  and  I  cannot 
find  In  it  any  cause  for  the  alarm  which  Mr. 
Rockwell,  the  president  of  the  First  Nation- 
al Bank  of  Merlden,  Conn.,  said  induced  him 
to  start  a  concerted  movement  by  the  banks 
to  secure  from  the  comptiny  a  pledge  of  its 
own  stock  as  collateral  for  its  debts,  exist- 
ent and  anticipated.  It  is  not  denied  that 
up  to  this  time  the  International  Company 
kept  large  balances  in  the  institution  to 
which  the  stock  was  afterwards  pledged, 
and  that  its  credit  was  sufficient  for  it  to 
procure  all  necessary  fimds  to  carry  on  Its 
business  without  giving  any  collateral,  and, 
as  an  effort  by  stockholders  to  reduce  the 
expense  of  conducting  the  business  was  not 
likely  to  injuriously  affect  its  credit,  I  do 
not  deem  it  necessary  to  analyze  in  detail 
the  large  amount  of  testimony  taken  in  this 
cause.  It  is  sufflcient  to  say  that  it  con- 
vinces me  that  the  movement  started  by 
Mr.  Hockwell,  which  resulted  in  the  pledg- 
ing of  the  stock  in  question,  had  but  one 
real  purpose,  and  that  was  to  have  the  stock 
transferred  with  a  voting  power,  to  friendly 
parties  who  would  exercise  it  in  the  interest 
of  the  directors  of  the  International  Com- 
pany, and  thereby  continue  them  in  its  man- 
agement, and  Is  but  a  thinly  disguised  scheme 
to  have  stock  owned  by  the  corporation  vot- 
ed upon  indirectly. 

The  evidence  shows:  That  Mr.  Rockwell 
was  a  very  intimate  friend  of  Mr.  Dodd,  the 
president  of  the  International  Company,  and 
a  brother  of  the  secretary  of  that  company; 


that,  upon  the  receipt  of  the  circular  letter 
to  which  I  have  referred,  he  went  to  New 
York  City  from  Merlden,  where  the  general 
office  of  the  International  Company  is  lo- 
cated, and  visited  the  officers  Of  the  Ameri- 
can National  Exchange  Bank,  the  National 
City  Bank,  both  of  New  York  City,  and  of 
the  Hackensack  Trust  Company,  and  ar- 
ranged that  those  institutions  should  make 
a  demand  upon  the  International  Company 
for  a  pledge  of  its  stock,  being  the  banks 
and  trust  company  which  he  knew  were  at 
times  loaners  of  money  to  the  International 
Company,  and  told  them  that  the  bank  be 
represented,  as  well  as  the  Home  National 
Bank  of  Merlden,  intended  to  demand  a 
pledge  of  the  stock  of  the  International 
Company,  and  suggested  that  they  pursue 
the  Same  coarse,  in  order,  as  he  said,  that 
they  might  be  represented  at  the  stockhold- 
ers' meetings  with  a  right  to  vote  on  the 
stock  to  be  transferred  to  them.  At  the 
time  of  his  visit  to  New  York,  the  Ameri- 
can Exchange  Bank  had  no  claim  against 
the  International  Company,  while  the  com- 
pany then  had  on  deposit  with  that  bank  a 
large  balance.  Nor  was  there  any  debt  ow- 
ing at  that  time  to  the  Hackensack  Trust 
Company;  but,  on  the  contrary,  the  trust 
company  was  indebted  to  the  International 
Company  for  a  considerable  deposit  balance. 
It  is  true  that  the  International  Company 
was  then  a  borrower  from  the  National  City 
Bank,  and  also  from  the  two  banks  in  Me- 
rlden, for  which  accommodation,  however, 
the  International  Company  carried  large 
balances.  The  transfer  of  this  stock  took 
place  about  the  17th  of  March,  1904,  at 
which  time  the  indebtedness  of  the  company 
to  the  National  City  Bank  was  $50,000,  while 
its  credit  balance  there  waa  nearly  $46,000; 
its  indebtedness  to  the  Home  National  Bank 
was  $40,000,  while  Its  credit  balance  was 
nearly  $03,000;  its  indebtedness  to  the  First 
National  Bank  being  $20,000,  while  its  cred- 
it balance  waa  $15,000. 

Under  these  circumstances,  coupled  with 
the  fact  that  the  International  Company  had, 
up  to  that  time,  been  considered  by  all  these 
financial  institutions  as  solvent  and  entitled 
to  a  very  liberal  credit,  at  the  same  time 
keeping  generous  balances  with  each  of 
them,  and  no  change  in  their  financial  con- 
dition being  asserted,  it  is  impossible  to 
come  to  the  conclusion  that  these  institutions 
were  at  all  alarmed  about  the  financial  con- 
dition of  the  company,  and  had  no  real  de- 
sire to  have  the  stock  of  the  International 
Company  pledged  as  security,  beyond  a  will- 
ingness to  aid  the  persons  in  control  of  a 
profitable  customer  to  continue  in  power. 
The  stock  was  taken,  not  because  it  was  a 
collateral  of  any  value,  or  as  security,  but 
in  order,  as  it  was  expected,  to  restore  a 
suspended  voting  power  to  be  exercised  on 
behalf  of  the  officers  of  the  company  making 
the  pledge.  That  the  officers,  representing 
the  pledgor  and  pledgee  corporations,  testify 
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that  no  bargain  was  made  regarding  the 
persons  for  whom  the  votes  should  be  cast, 
and  that  the  power  of  the  pledgee  to  vote  as 
it  pleased  was  not  restricted  by  any  agree- 
ment, I  am  Justified  In  Inforlng  from  the 
evidence  that  there  was  a  well-founded  ex- 
pectation on  the  part  of  the  officers  of  the 
International  Company-  that  the  pledgee 
would  vote  the  stock  In  their  Interest,  and 
I  have  no  doubt,  from  the  various  efforts 
made  by  the  directors  of  the  International 
Company,  as  disclosed  in  this  case^  to  con- 
trol the  voting  power  of  this  stock,  that,  if 
they  were  at  all  doubtful  as  to  the  inten- 
tion of  either  of  these  pledgees,  the  pledge 
would  have  been  promptly  redeemed  and 
hypothecated  with  a  more  steadfast  friend. 

On  this  branch  of  the  case,  my  conclusion 
Is  that  these  pledgees  are  not  bona  fide  hold- 
en  of  this  stock  as  collateral'for  loans  made 
by  them,  but  took  it  for  the  sole  purpose  of 
aiding  in  the  Indirect  voting  of  the  stock  of 
a-  corporation  owned  by  the  corporation  it- 
self, and  that  the  pledgees  hold  this  stock 
in  equity,  in  trust  for  the  International  Com- 
pany, and  without  any  real  interest  therein, 
and  that  to  permit  them  to  vote  it  would 
effect  the  very  evil  Which  the  law  Intended 
to  prohibit  when  it  forbade  the  voting  by 
the  corporation  of  its  own  stock  either  di- 
rectly or  indirectly. 

I  will  advise  an  injunction  preventing  the 
defendant  pledgees  from  voting  on  the  stock 
held  in  pledge. 

(78  N.  J.  L.  uu 

CHESTER  T.  CAPE  MAY  REAL  BS- 
'  TATE  CO. 

(Supreme  Court  of  New  Jersey.    July  21,  1909.) 

Death  (S  76*)— Bvidbncb— Sufficienct. 

In  an  action  to  recover  damages  for  the 
death  of  the  plaintiff's  Intestate,  where  the  fact 
is  that  the  injury  resulting  in  death  was  occa- 
sioned by  one  of  two  causes,  for  one  of  which 
the  defendant  is  responsible,  and  for  the  other 
not,  the  plaintiff  must  fail  if  his  evidence  does 
not  show  that  the  injury  was  produced  by  the 
former,  or  if  It  is  just  as  probable  that  it  was 
caused  by  one  as  by  the  other. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  94 ;   Dec  Dig.  I  ?&*] 

(Syllabus  by  the  Court.) 

Action  by  Ida  Chester,  administratrix, 
against  the  Cape  May  Real  Estate  Com- 
pany. Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute. 

Argued  June  term,  1909,  before  GUM- 
MERE,  a  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

John  W.  Wescott,  for  plaintiff.  J.  Spicer 
Learning  and  Gaskill  &  Qaskill,  for  defend- 
ant 

TRENCHARD,  J.  This  action  was 
brought  by  the  administratrix  of  Arthur  S. 
Chester  against  the  Cape  May  Real  Estate 


Company  to  recover  damages  for  his  death 
caused  by  asphyxiation  while  working  in  a 
sewer.  The  plaintiff's  intestate  was  work- 
ing for  the  Etter  Erecting  Company.  This 
company  was  constructing  a  sfewer  for  Cape 
May  City  along  Beach  avenue,  in  tliat  city. 
On  August  IS,  1906,  the  day  of  the  accident, 
the  sewer  was  still  nnflnished  and  had  not 
been  turned  over  to  the  city.  The  work  con- 
sisted of  a  large  trunk  sewer  from  24  to 
30  inches  in  diameter,  which  began  at  a 
manhole  at  Baltimore  avenue  and  extended 
westward  2,600  or  8,000  feet  at  a  depth  of 
from  14  to  16  feet  below  the  surface  of  the 
ground.  The  land  through  which  the  sewer 
extended  was  meadow  or  marsh  land  which 
had  been  filled  over  to  a  depth  of  4  feet 
by  sand  pumped  from  the  inlet  or  harbor. 
Three  days  before  the  accident  the  defendant 
company  began  the  construction  of  a  lateral 
house  sewer  which  opened  into  the  manhole 
of  the  trunk  sewer  at  Baltimore  avenue.  For 
this  purpose  an  opening  8  inches  in  diameter 
was  cut  in  the  manhole  about  6  or  G  feet 
below  the  surface  of  the  ground  into  which 
the  lateral  pipe  was  inserted,  and  ditching 
for  this  lateral  sewer  was  carried  back  to- 
wards the  house;  but  the  connection  with 
the  house  had  not  I>een  made  at  the  time  of 
the  accident.  On  the  day  of  the  accident  the 
plaintiff's  Intestate  attempted  to  plug  this 
lateral  sewer  from  the  inside  of  the  man- 
bole  80  as  to  prevent  water  flowing  into  the 
trunk  sewer  through  this  connection.  Al- 
most Immediately  upon  entering  the  manhole 
for  that  purpose,  the  plaintiff's  intestate  was 
asphyxiated  with  gas,  and  this  action  was 
brought  to  recover  for  his  death.  The  trial 
at  the  Cape  May  circuit  resulted  in  a  verdict 
for  the  plaintiff,  and  the  defendant  obtained 
this  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside. 

Among  the  reasons  assigned  for  a  new 
trial  are  the  refusal  of  the  trial  Judge  to 
grant  the  defendant's  motions  to  nonsuit  the 
plaintiff  and  to  direct  a  verdict  for  the  de- 
fendant These  motions  were  grounded  upon 
the  reason  that  the  evidence  failed  to  show 
that  the  Injury  resulting  in  death  was  occa- 
sioned by  negligence  upon  the  part  of  the 
defendant  We  think  the  motions  should 
have  been  granted.  The  evidence  taken  at 
the  trial  tended  to  show  that  the  meadows 
adjacent  to  the  sewers  generated  hydrogen 
sulphite  gas,  and  that  the  presence  of  such 
deadly  gas  in  the  manhole  caused  the  death 
of  plaintiff's  intestate.  It  was  the  contention 
of  the  plaintiff  that  the  gas  was  introduced 
into  the  manhole  through  the  inlet  cut  by 
the  defendant  company,  which  Inlet  it  was 
further  contended  was  made  unlawfully. 
Assuming,  but  not  deciding,  that  the  evi- 
dence showed  that  the  opening  was  made 
in  the  manhole  without  authority,  we  are 
unable  to  find  from  the  evidence  that  the 
opening  was  responsible  for  the  presence  of 
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the  gaa.  It  must  be  conceded  that  the  plain- 
tiff was  bound  to  show  something  more  than 
that  the  defendant  was  possibly  responsible 
for  the  decedent's  death  In  order  to  entitle 
Urn  to  a  verdict.  It  was  Incumbent  upon 
the  plaintiff,  In  the  absence  of  direct  evidence 
of  the  fact,  to  show  not  only  the  existence 
of  such  possible  responsibility,  but  the  ex- 
istence of  such  circumstances  as  wonld  Justl- 
tf  the  Inference  that  the  death  was  caqsed 
by  the  wrongful  act  of  the  defendant,  and 
would  exclude  the  Idea  that  It  was  due  to 
a  cause  with  which  the  defendant  was  un- 
connected. Suburban  Electric  Co.  y.  Nugent, 
68  N.  J.  Law,  658,  84  Ati.  1069,  82  U  B.  A. 
TOO;  Stumpf  v.  Delaware,  Lb  &  W.  R.  Co.  (N. 
J.  Sup.)  69  Atl.  207;  Houston  v.  Trapbagen, 
47  N.  J.  Law,  23.  And  this,  it  seems  to  ns, 
the  plaintiff  has  not  done. 

The  verdict  for  the  plaintiff  necessarily 
rests  upon  the  theory  that  the  gas  found  its 
way  Into  the  sewer  through  the  lateral  pipe 
Introduced  Into  the  manhole  by  the  defend- 
ant through  which  some  muddy  water  was 
flowing  at  the  time  of  the  accident;   but  we 
think,  as  the  defendant  contended,  that  the 
evidence  demonstrated  that  It  was  at  leas, 
equally  probable  that  the  gas  came  from  the 
open  "working  end"  of  the  main  trunk  sewer 
which  rested  In  a  ditch  16  feet  deep,  which 
ditch  was  at  the  time  or  shortly  before  the  ac- 
cident filled  with  water  by  reason  of  rainfall 
and  temporary  stoppage  of  pumping.    It  was 
made  to  appear  at  the  trial  /that  an  effort 
was  made  to  keep  what  Is  known  as  the 
"working  end"  of  both  sewers  closed  when 
not  laying  pipe;   but  the  evidence  Indicates 
that  the  closing  was  so  imperfect  in  both  cas- 
es that  both  gas  and  water.  If  present,  would 
not  be  prevented  from  entering  the  sewers. 
The  evidence  also  shows:    That  the  gas  in 
question  is  heavier  than  air  and  was  always 
present  In  the  ditch  at  the  "working  end" 
of  the  main  sewer,  and  sometimes  in  the 
aewer  Itself;  that  the  gas  does  not  rise,  but 
moves  along  the  level  nnder  pressure  from 
wind,  water,  or  the  like.    As  we  have  point- 
ed out,  the  main  sewer  was  from  24  to  30 
Inches  in  diameter,  and  Its  "working  end" 
waa  at  the  bottom  of  a  long  ditch  16  feet 
deep,  and  by  reason  of  the  water  the  gas 
there  is  certainly  shown  to  have  been  nnder 
heavy  pressure;   while,  on  the  other  hand, 
the  lateral  sewer  was  but  8  inches  In  diame- 
ter, and  Its  "working  end"  was  at  the  bot- 
tom of  a  ditch  only  from  8  to  6  feet  de^f. 
When  It  is   remembered  that  the   meadow 
proper,  which  is  said  to  have  generated  the 
gas,  waa  4  feet  beneath  the  surface  of  the 
gronnd.  It  will  be  seen  that  It  Is  at  least 
equally  probable  that  the  gas  In  qnestlon 
came  from  the  ditch  at  the  "working  end" 
of  the  main  sewer  as  that  It  came  from  the 
"working  end"  of  the  lateral  sewer. 
We  think  therefore  that  the  Jury  conld 


which  klUed  the  plalntilFs  Intestate  to  other 
causes  with  quite  as  much  reason  as  they 
have  attrlbnted  it  to  the  act  of  the  defend- 
ant The  circumstances  would  warrant  the 
former  Inference  quite  as  clearly  as  the  lat- 
ter. The  case  Is  one,  we  think,  where  It  ap- 
pears that  the  primary  cause  of  the  injury 
proceeded  from  one  of  two  sources,  or  was 
prpduoed  by  one  of  two  agencies,  for  one  of 
which  the  defendant  might  be  responsible, 
but  not  for  the  latter.  The  plalnUff  must 
fall  because  the  evidence  does  not  show  that 
the  Injury  was  the  result  of  some  cause 
for  which  the  defendant  was  responsible. 
Stumpf  V.  Delaware,  L.  &  W.  R.  (N.  J.  Sup.) 
68  AtL  207:  Bearles  v.  Manhattan  Ry.  Co., 
101  N.  Y.  661,  5  N.  E.  66 ;  Buppert  v.  Brook- 
lyn Heights  B.  Co.,  154  N.  Y.  90,  47  N.  B. 
971. 

The  rule  to  show  cause  will  be  made  abso- 
lute. 


(n  N.  J.  B.  815) 
DUKE  V.  DUKE  et  aL 

(Court  of  Chancery  of  New  Jersey.    Mar  8. 
1906.) 

1.  DiyOBCB  (I  129*)— ADUWEBT— EVIDKWCB. 

On  a  hnsband'a  petition  for  divorce,  evi- 
dence held  to  establish  adultery  on  the  part  of 
the  wife  with  the  party  charged  as  eo-respond- 
ent 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  i  411 ;   Dec.  Dig.  {  129.*] 

2.  DivoBCB  (i  188*)— Costs— LIXBII.ITIES. 
In  such  case,  where  the  party  charged  as 

co-respondent  interrenes  as  provided  under  Di- 
vorce Act  (P.  L.  1902,  p.  50^  i  14,  he  is  liable 
to  the  husband  for  the  payment  of  his  costs 
and  counsel  fees  incurred  in  prosecuting  the 
suit. 

[Ed.  Notei— For  other  cases,  see  Divorce,  Cfent. 
Dig.  i  677 ;  Dec  Dig.  {  189.«] 

(Syllabus  by  the  Court.) 

Action  by  James  B.  Duke  against  Lilian 
N.  Duke  and  Frank  T.  Hu^toon.  Decree  for 
complainant 

See,  also,  70  N.  J.  Bq.  135,  62  AtL  466;  70 
N.  J.  Eq.  149,  62  Atl.  471;  65  Atl.  1117. 

Bichard  V.  Llndabury,  Alvah  A.  Clark,  Ju- 
nius Parker,  and  W.  W.  Fuller,  for  petition- 
er. Samuel  Ealisch  and  Chauncey  O.  Park- 
er, for  defendant  Lilian  Duke.  Alan  H. 
Strong,  for  defendant  Hontoon. 


PITNEY,  V.  C.  An  appeal  having  been 
taken,  I  am  asked  to  give  my  reasons  for 
that  decree  for  nse  on  the  hearing  of  the  ap- 
peaL  To  this  end  I  wUl  give  a  short  history 
of  the  cause  Itself. 

The  petition  was  verlfled  by  the  petitioner 
on  the  81st  day  of  August,  1805,  and  was 
filed  on  the  2d  day  of  September,  and  a  copy 
served  on  that  day  on  the  defendant  at  her 
residence  in  the  city  of  New  York.  Shortiy 
afterward  she  moved  to  have  the  service  set 
•aside  on  the  ground  that  the  court  could  ac- 


have   attributed   the  presence   of  tiie   gaa  1  quire  no  Jurisdiction  of  her  by  extraterritorl- 

•For  other  ca.6.  im  »m.  topic  «>d  «M!tk,n  NUMBER  to  D«c.  *  Am.  Dt»  1807  to  daU,  A  ReparUr  Index..* 
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al  serrlce,  because  ber  busband  was  not  a 
resident  of  the  state  of  New  Jersey.  Tbat 
motion  was  disposed  of  against  the  .petitioner, 
and  on  the  2d  of  November,-  1905,  she  filed  a 
plea  to  the  Jurisdiction,  which  plea,  after 
hearing,  was  overruled  on  December  22d,  as 
reported  in  70  N.  J.  Eq.  135,  62  Atl.  466.  A 
motion  to  stay  the  proceedings  pending  an  ap- 
peal from  that  order  was  also  overruled,  as 
reported  In  70  N.  J.  Bq.  149,  62  Atl.  471,  and 
tbat  action  by  this  court  was  sustained  by 
the  Court  of  Errors  and  Appeals.  On  the 
19th  day  of  January,  1906,  an  answer  was 
filed  by  Mrs.  Duke,  denying  the  adultery 
charged  in  the  petition,  and  combining  there- 
with a  cross-petition  against  the  petitioner 
charging  him  with  adultery  with  certain  per- 
sons named.  This  cross-petition  was  answer- 
ed by  Mr.  Duke  on  the  26th  of  January.  In 
the  meantime  Mr.  Huntoon,  the  co-respondent 
named  in  the  original  petition,  applied  on  the 
26th  day  of  October,  1905,  and  obtained  an 
order  to  intervene  as  defendant,  under  the 
fourteenth  section  of  the  act  concerning  di- 
vorces. '  P.  L.  1902,  p.  502,  at  page  506. 

In  March,  1906,  application  was  made  by 
Mrs.  Duke,  by  petition,  for  an  order  against 
her  husband  for  a  counsel  fee,  and  to  her  pe- 
tition in  that  behalf  the  husband  filed  an 
elaborate  verified  answer,  which  was  after- 
wards, at  the  final  hearing,  put  in  evidence 
against  him  by  his  wife  and  the  co-respond- 
ent The  cause  was  set  down  for  hearing  on 
the  23d.  26th,  and  27th  of  April,  and  the  2d, 
3d,  and  4th  of  May,  giving  the  defendants 
ample  time  to  prepare  their  defense  after  the 
complainant's  case  was  made.  On  the  23d  of 
April  all  the  parties  appeared  with  their 
counsel  and  the  taking  of  testimony  was  pro- 
ceeded with  all  that  day,  and  was  then  ad- 
journed over  to  the  26th.  At  the  opening  of 
the  court  on  that  day  neither  of  the  parties 
defendant  appeared  In  person.  No  reason 
was  ever  offered  why  Mr.  Huntoon  did  not 
appear,  nor  was  any  postponement  asked  by 
reason  of  his  absence.  Counsel  for  Mrs. 
Duke  stated,  and  offered  to  prove,  tbat  she 
was  confined  to  her  house  by  Illness,  and 
asked  for  a  postponement  on  that  account. 
In  my  discretion'!  declined  to  postpone,  and 
directed  the  taking  of  testimony  to  proceed 
on  the  part  of  the  petitioner,  but  did  not 
compel  the  defendant  to  cross-examine  in  the 
absence  of  the  defendants  until  they  should 
have  an  opportunity  to  confer  with  her,  or  it 
should  appear  that  she  was  able  to  appear  in 
court.  By  consent  of  all  the  counsel,  I  in- 
structed a  competent  physician  to  visit  Mrs. 
Duke,  ascertain  her  physical  condition,  and 
report  it  to  the  court  This  was  done,  and 
the  physician  next  morning,  April  27th,  re- 
ported, under  oath*  tliat  he  found  her  some- 
what Indisposed,  but  Iiad  no  doubt  that  she 
was  entirely  able  to  attend  court  on  that  day. 
Neither  she  nor  Mr.  Huntoon,  so  far  as  I 
oould  observe,  appeared  further  In  person, 
and  neither  was  offered  as  a  witness.    The 


taking  of  testimony  proceeded  on  ttie  days 
named  until  the  afternoon  of  May  3d,  when, 
as  before  stated,  I  at  once  pronounced  in 
favor  of  a  decree  for  the  petitioner,  and  ad- 
vised a  decree  against  the  defendant  Hun- 
toon for  costs  and  counsel  fees.  This  latter 
was  done  in  accordance  with  a  practice 
which  I  understood  to  have  the  sanction  of 
the  chancellor,  and  seems  to  me  according  to 
reason,  and  I  believe  is  according  to  the  Bng- 
lish  practice.  Tlie  defense  was  conducted 
Jointly  and  in  concert  by  both  of  the  defend- 
ants, so  that  in  proving  a  case  against  the 
female  defendant  the  petitioner  also  proved 
it  against  the  co-respondent  Ttiere  was  no 
allegation  of  a  marital  offense  committed 
with  any  other  person.  The  cross-petition 
was  abandoned.  The  defendant  Huntoon 
claimed  at  the  hearing  the  benefit  of  the  posi- 
tion of  a  full  defendant  and  on  his  objection 
certain  depositions  taken  In  North  Carolina 
were,  after  full  argument  excluded  because 
he  did  not  tiave  notice  of  their  taking.  The 
order  for  costs  against  him  carefully  exclud- 
ed the  costs  of  the  hearing  on  the  plea  to  the 
Jurisdiction. 

Coming  now  to  the  merits  of  the  case,  the 
following  historical  facts  appear:  [Here  fol- 
lows an  examination  of  tlie  evidence,  conclud- 
ing with  a  finding  of  the  defendants  guilty, 
omitted  by  the  consent  of  the  vice  chancellor. 
The  remainder  of  the  opinion  is  a  transcript 
of  the  stenographer's  notes.] 

One  other  matter,  which  was  disposed  of 
by  me  at  the  beginning  of  the  defendant's 
case,  may  be  mentioned  here.  I  have  stated 
that  the  defendant  Huntoon  applied  for  leave 
to  Intervene  In  October,  and  prior  to  the  filing 
of  the  plea  to  the  Jurisdiction  of  the  court 
Mr.  Huntoon  had  no  notice  of  the  trial  ot 
that  issue,  and,  before  any  production  ot 
evidence  on  the  part  of  the  defense  on  the 
final  hearing  on  the  merits,  his  counsel,  Mr. 
Strong,  moved  the  court  on  behalf  of  Mr. 
Huntoon,  to  dismiss  the  petition  on  the 
ground  "that  the  court  has  no  Jurisdiction 
to  entertain  it,"  because  the  complainant  had 
offered  no  proof  of  the  residence  of  either 
of  the  parties  In  the  state  of  New  Jersey, 
and  there  was  no  proof  of,  and  the  case  did 
not  show,  serrlce  of  process  within  this  state, 
and  he  argued  that  Huntoon  had  the  right 
to  set  up  in  his  defense  that  the  court  liad 
no  JuBlsdictlon-  of  Mrs.  Duke,  and  that  he 
(Huntoon)  was  not  bound  by  the  finding  of 
this  court  upon  the  issue  raised  by  the  plea 
of  want  ot  Jurisdiction. 

Now,  previous  to  the  recent  revised  divorce 
act,  a  party  charged  as  a  partlceiis  crimlnis, 
in  a  suit  for  divorce  based  on  adultery,  had 
no  means  of  defending  himself  or  herself 
against  the  charge  of  adultery,  and  a  perfect- 
ly innocent  man  or  woman  might  be  wrong- 
fully subjected  to  a  quasi  conviction  of  that 
offense  without  any  opportunity  to  be  heard. 
In  fact  by  perjured  evidence,  offered  In  an 
undefended  case,  such  conviction  might  l>e, 
and  probably  was,  often  pronounced.     The 
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snlt  for  divorce  might  have  been  collusive, 
and  the  procuration  of  the  divorce  might  In 
reality  have  been  by  consent  Now.this  state 
of  things  was  liable  to  work,  and  In  many 
instances  did  work,  an  injustice  against  In- 
nocent persons.  Now,  the  object  of  the  stat- 
ute was  manifestly  and  notoriously  to  remedy 
that  wrong.  Hence  the  new  section  Intro- 
duced into  the  statute,  as  follows:  "In  ac- 
tions for  divorce,  because  of  adultery,  it  shall 
be  lawful  for  the  chancellor,  In  his  discre- 
tion, at  any  time  before  final  decree,  to  al- 
low any  person  charged  .in  the  pleading  with 
committing  adultery  with  either  of  the  par- 
ties In  the  suit  to  intervene  for  the  purpose 
of  defending  himself  or  herself  against  the 
diarge  so  made." 

Now,  here  it  Is  quite  manifest  that  the 
purpose  for  which  the  defendant  may  inter- 
vene is  limited  to  the  defense  against  the 
charge.  It  seems  to  me  quite  clear  that  the 
Intervener  has  no  right  to  challenge  the 
Jurisdiction  of  the  court  over  the  person  of 
the  real  defendant.  Besides,  by  intervening 
generally,  as  the  defendant  did  in  this  case, 
without  any  protest  as  to  the  Jurisdiction, 
he  api)eared  generally  and  submitted  himself 
to  the  Jurisdiction  of  the  court,  and  that  in- 
tervention was  made  before  the  plea  of  the 
Jurisdiction  was  Interposed.  Although  he  did 
not  have  notice  of  the  trial  of  that  plea,  he  Is 
presumed  to  have  kept  a  general  watch  on 
the  progress  of  the  cause,  and,  if  be  had  any 
desire  or  Intention  to  question  the  Jurisdic- 
tion of  the  court,  he  might  have  added  to  his 
extremely  short  pleading  a  plea  of  that  kind. 
I  was  unable,  after  hearing  the  very  ingen- 
ious argument  of  Mr.  Strong,  to  see  the  least 
merit  in  it,  and  subsequent  reflection  has  not 
changed  my  view. 

Mr.  Llndabury:  Now,  if  your  honor  please, 
we  ask  for  Judgment  for  costs  against  the 
co-respondent  Huntoon. 

The  Court:  I  have  already  had  occasion 
to  examine  that  question,  and  by  the  advice 
of  the  chancellor,  after  submitting  the  mat- 
ter to  him,  I  gave  Judgment  in  a  case  similar 
to  this  for  costs  and  counsel  fee  against 
the  co-fespondent,  hence  you  are  entitled  to 
that  Judgment.  It  will  not  Include,  however, 
tlje  cost  of  the  proceedings  to  test  the  Juris- 
diction of  this  court.  You  will  have  costs 
against  the  co-respondent  from  the  time  be 
Intervened,  but  not  the  costs  of  that  issue  of 
Jurisdiction. 

Mr.  Llndabury:  No,  your  honor;  prepara- 
tion of  this  case,  trial  of  this  case,  which  he 
did  make  by  voluntarily  coming  into  it 

The  Court:  In  the  case  in  mind  a  man 
came  In  afterward,  and  I  gave  the  whole 
costs  against  him. 

Mr.  Strong:  Does  your  honor  care  to  hear 
from  Mr.  Huntoon's  counsel. 

The  Court:  I  only  tell  you  what  I  did  after 
consultation  with  the  chancellor.  I  will  give 
you  the  name  of  that  case  now  if  you  wish  it 

Mr.  Llndabury:  I  can  see  no  reason  why 
Mr.  Huntoon  should  not  pay  all  the  costs 


made  in  the  preparation  of  and  trial  of  this 
issue.  As  one  of  my  associates  says,  it  is  a 
saying  in  the  South  that  "two  dance  in  com- 
pany, bnt  one  must  pay  the  fiddler  alone," 
and  it  would  seem  highly  proper  that  Mr- 
Huntoon  should  occupy  that  situation.  He 
is  a  man  of  very  large  income,  great  wealth, 
I  am  told,  and  he  has  put  us— 

The  Court:  That  don't  make  any  differ- 
ence. 

Mr.  Llndabury:  No,  but  he  has  helped  to 
put  us  to  great  expense.    We  have  been  re- 
quired, as  your  honor  will  remember,  to  pay  • 
the  defendant,  his  copartner  in  this  defense 
and  the  circumstances  that  led  to  it,  $3,000. 

The  Court:  I  don't  consider  anything  of 
that  kind.  I  don't  take  that  Into  considera- 
tion here,  except  as  measuring  the  import- 
ance of  the  cause. 

Mr.  Llndabury:  You  are  making  an  allow- 
ance to  the  petitioner  in  this  case  on  account 
of  the  costs  and  on  account  of  the  counsel 
fees  which  he  has  incurred,  and  it  strikes  me 
that  It  is  a  matter  that  may  be  taken  into 
account  tliat  the  petitioner  has  been  compel- 
led to  disburse  that  sum  as  one  of  the  Items 
of  the  prospcutlon  of  the  cause,  and  one  for 
which  thu  defendant  Huntoon  Is  responsible. 
I  ask  that  your  honor  allow  us  Judgment 
against  Huntoon  for  the  taxable  costs  of  the 
cause  and  for  a  counsel  fee  commensurate 
Yvith  the  importance  of  the  case. 

The  Court:  Will  you  please  mention  tlie 
amount  of  counsel  fee  you  think  you  ought 
to  have?  ~> 

Mr.  Strong:  Your  honor  understands  me, 
of  course,  as  insisting  that  nq  order  should 
be  made  against  Mr.  Huntoon. 

Mr.  Llndabury:  We  think  the  allowance  of 
counsel  fee  should  not  t>e  less  than  $5,000. 

Mr.  Strong:  It  seems  to  me  that  the  figure 
suggested  is  absurd,  in  the  first  place;  but, 
I  started  to  say  before,  there  Is  no  authority 
in  the  court,  by  statute  or  otherwise,  that  1 
know  of,  to  make  any  order  whatever  for  the 
expenses  of  the  suit,  counsel  fees,  or  other- 
wise, against  Mr.  Huntoon,  if  it  were  a  mat- 
ter of  discretion,  nor  has  Mr.  Huntoon  in 
any  way  enhanced  the  costs  of  this  suit.  I 
desire  to  direct  your  honor's  attention  to 
that  point.  He  has  not  appeared  here  and 
offered  independently  testimony  such  as  to 
Increase  the  burden  of  the  petitioner's  case. 
The  proof  which  the  petitioner  has  made  in 
this  case  he  was  obliged  to  make  if  Mr.  Hun- 
toon had  not  appeared,  and  under  such  cir- 
cumstances, where  the  appearance  of  the  co- 
respondent has  not  aggravated  the  expense 
to  the  complainant,  there  seems  to  be  no  rea- 
son for  the  exercise  of  a  discretion,  if  the 
court  has  a  discretion,-  to  Impose  upon  the 
co-respondent  any  of  the  expenses,  which  he 
would  otherwise  have  Incurred — would  other- 
wise have  incurred  necessarily. 

The  Court:  I  tblnk  that,  when  a  man 
makes  himself  a  defendant,  under  the  stat- 
ute be  becomes  liable  for  the  petitioner's' 
costs,  and  also  for  counsel  fees.    I  think  1 
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will  take  into  consideration  tbe  fact  that  the 
defendaots  did  not  go  very  far  with  their 
defense,  Mr.  Llndabury,  not  far  enough  to 
trouble  yon  much. 

Mr.  Lindabnry:  They  made  us  believe  they 
were  going  to,  and  we  .prepared  to  meet  it. 

Mr.  Strong:  Gave  yon  an  awful  scare, 
didn't  we? 

TSe  Court:  Well,  I  don't  see  how  I  can 
give  less  than  I  did  to  the  other  side  earlier 
in  the  proceedings;  but  I  think  that  is 
.enough,  Mr.  Llndabury,  $3,000.  I  will  advise 
a  counsel  fee  of  $3,000,  and  the  costs  of  the 
issue.  If  you  waive  the  costs  of  the  issue  on 
the  jurisdiction,  if  you  omit  it  entirely,  the 
whole  thing  will  go  against  both  defendants ; 
but,  if  you  put  those  costs  in,  they  can  only 
go  against  the  female  defendant.  However, 
yon  can  frame  yonr  decree  to  suit  yourself 
on  that  hereafter. 

Mr.  Llndabury:  I  ask  that  the  costs  of  sup- 
iriylng  copies  of  the  testimony  to  both  parties 
in  the  cause  be  included  in  the  taxed  costs. 

The  Court:  The  rule,  as  I  recollect  about 
that,  is  this:  Tou  see,  the  stenographer  looks 
out  for  his  pay  from  the  parties  who  employ 
Um,  except  as  to  one  copy  for  the  court,  and 
you  are  entitled  to  recover  one  copy,  supplied 
to  your  side,  costs  of  one  copy,  and  if  you 
pay  the  whole  of  the  court's  copy,  why,  then 
you  are  entitled  to  recover  for  two  copies, 
and  the  bill  may  be  made  out  to  you,  Mr. 
lindabnry.  Just  made  out  to  Llndabury,  De- 
pue  &  Faullcs,  cost  of  one  copy  for  counsel 
and  cost  of  another  copy  for  the  court  Then 
all  I  do  Is  to  write  across  it  "Tax  it  in." 

Mr.  Llndabury:  We  have  gotten  three 
copies,  and  one  has  been  furnished  to  tbe 
other  side. 

The  Court:  They  must  pay  that  I  have 
nothing  to  do  with  that  The  stenographer 
looks  to  them  for  that  and  looks  to  you  for 
what  he  has  furnished  to  yon ;  but  the  court 
Is  entitled  to  one  copy,  and  the  rule  Is  that 
each  party  must  pay  one-half  of  the  copy 
furnished  to  the  court;  but  if  that  one-halt 
each  in  point  of  fact  is  not  paid,  and  the  suc- 
cessful party  chooses  to  pay  the  whole  of  the 
court's  copy,  he  may  Include  that  In  his  costs. 
Tou  are  not  obliged  to  pay  but  one-half  of 
that  and  the  stenographer  may  call  on  the 
conusel  for  tbe  defendant  to  pay  the  other 
half;  but  I  suppose  they  would  prefer  that  It 
be  taxed  In  the  petitioner's  costs ;  but  you  are 
not  obliged  to  do  that  If  you  choose  to  do 
that  Mr.  Llndabury,  you  can  have  both 
copies  taxed  in  the  costs  of  tbe  complainant ; 
but  you  are  not  obliged  to  do  it  Ton  are 
obliged  to  pay  one-half,  and  you  are  entitled 
to  have  that  one-half  put  In  the  bill  of  costs. 
If  you  think  you  cannot  recover  it  you  don't 
want  to  take  that  plan.  Perhaps  you  better 
take  the  half  and  let  the  counsel  for  the  de- 
fendant pay  their  half. 


(B  K.  J.  ■.  Ml) 

DUKB  V.  DUEBL 

(Court  of  Eirrors  and  Appeals  of  New  Jeiaey. 

June  17,  1OO70 

Appeal  from  Court  of  Chancen. 

Bill  by  James  B.  Duke  against  Lilian  N. 
Duke.  Decree  for  complainant  (73  Atl.  837), 
and  defendant  appeals.    Affirmed. 

Chauncey  O.  Parker  and  Samoel  Kalisdi, 
for  appellant.  Alvah  A.  Clatk  and  Richard  V. 
Llndabury,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  of  Vice  Chancellor  Pitney  (73  AtL  837), 
delivered  in  the  court  below. 

(n  N.  J.  B.  Ml) 
DUKE   T.   DUKE   (HUNTOON,   Intervenei). 
(Court  of  ESrrors  and  Appeals  of  New  Jersey. 
June  17,  1907.) 

Appeal  from  Court  of  Ottmcerr. 

Bill  by  James  B.  Duke  against  Lilian  N. 
Duke  and  Frank  T.  Hnntoon,  intervener.  De- 
cree for  complainant  (73  Att  837),  and  inter- 
vener appeals.    Affirmed. 

Alan  H.  Strong,  tor  appellant  Alvah  A. 
Cleric  and  Richaid  y.  Lindabnry,  for  respond- 
ent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  tbe  reasAns  set  out  in  the 
opinion  of  Vice  Chancellor  Pitney  (7S  AtL  837), 
delivered  In  the  court  below. 

""™'™"  (78  N.  J.  u  as) 

ANDERSON  v.  PUBLIC  SERVICE  CORPO- 
RATION OF  NEIW  JERSBT. 

(Supreme  Court  of  New  Jersey.    July  19^ 
1908.) 

Stbset  Rah^boads  (I  114*)— iRjruBiKS  lo  Pkb- 
'  son  on  Track— Evidbhcb. 

Under  the  circumstances  of  this  case,  where 
it  appeared  by  a  preponderance  of  testimony 
that  plaintiff  had  been  seen  intoxicated  ahortly 
liefore  the  accident  and  Uie  negligence  attrib- 
uted to  the  defendant  rested  substantially  upon 
the  plaintiff's  uncorroborated  story,  which  ap- 
pears inconsistent  with  the  situation  In  whidi 
be  was  found  after  the  accident,,  and  which,  even 
if  true,  discloses  negligence  on  his  part  a  ver- 
dict for  tbe  plaintiff  is  set  aside. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  t  248;   Dec.  Dig.  i  114.*] 

(Syllabus  by  the  Court) 

Action  by  Christian  A.  Anderson  iigalnst 
the  Public  Service  Corporation  of  New  Jer- 
sey. Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute. 

Argued  June  term,  1909,  before  GUM- 
MERE,  O.  J.,  and  TRENCHARD  and  MIN- 
TURN;  JJ. 

George  S.  Silzer,  for  plaintifl.  Leonard  J 
Tynan,  for  defendant 

MINTURN,  3.  According  to  the  testi- 
mony of  the  plaintiff,  he  was  walking  along 
tbe  highway  between  Perth  Amboy  and  Me- 
tuchen,  about  7  o'clock  on  the  evening  of 
September  7, 1907,  when  he  was  overtaken  by 
an  automobile,  and  stepped  aside  to  let  it 
pass.    In  making  this  movement  he  stepped 
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fdose  to  the  trolley  track  of  the  defendant 
company,  which  was  laid  upon  the  easterly 
Bide  of  the  highway.  Within  a  mlnnte  or  two 
after  the  passage  of  the  antomoblle,  the 
plalntltr  says  he  was  stmck  by  a  trolley  car, 
npon  the  right  shoulder,  was  tripped  up  by 
the  car  fender,  and  thrown  upon  the  track; 
the  car  passing  over  both  feet,  which  neces- 
sitated their  amputation.  The  men  upon 
a  work  car,  following  the  car  In  question,  a 
few  mlnntes  later  dlscorered  the  plalntlfF, 
picked  him  up,  and  be  was  subsequently  tak- 
en to  the  hospital.  The  Terdlct  in  the  case 
was  for  the  plalntlfT  for  $6,S00,  and  the  rule 
to  sbow  cause  raises  the  question  of  the  pro- 
priety of  this  verdict  under  the  testimony  and 
the  law. 

The  case,  with  the  exception  of  the  plain- 
tiff's testimony.  Is  almost  barren  of  any  di- 
rect testimony  upon  the  happening  of  the 
accident,  .and  the  verdict  therefore  Is  largely 
the  product  of  presumptions,  claimed  to  exist 
by  reason  of  the  existence  of  proved  facts. 
The  plaintiff's  explanation  of  his  Inability 
to  avoid  the  car  which  stmck  blm  was  that 
the  automobile  left  a  cloud  of  dust  behind  It, 
and  that  the  car,  coming  from  behind  him 
two  or  three  minutes  therekfter,  gave  no 
warning  by-  bell  or  by  light  of  Its  coming. 
His  explanation  of  hl8-i)hysical  and  mental 
condition  at  that  time,  as  testified  to  by  him- 
self and  others,  throws  light  upon  the  ques- 
tion of  the  plalntUTs  contributory  negligence, 
and  serves  to  elucidate  the  question  of  the 
proximate  cause  of  the  accident.  He  knew 
the  tracks  were  there,  and  says  that,  while 
the  automobile  was  passing,  he  moved  up 
closer  to  the  trades.  The  road  was  a  wide 
macadamized  road,  without  sidewalks,  but 
with  ample  room  upon  the  roadway  proper 
to  enable  a  wayfarer  to  avoid  a  collision. 
The  plaintiff,  as  a  resident  In  the  Uelghbor- 
bood,  presumably  was  familiar  with  the  road 
and  the  tracks,  and,  at  the  time  of  the  acci- 
dent, was  walking  from  a  public  house  to  his 
home,  a  distance  of  a  mile.  He  says  he  left 
Perth  Amboy  at  about  a  quarter  of  5  o'clock 
upon  a  trolley  car,  and  was  taken  sick  there- 
on ;  that  he  alighted  and  went  to  the  bouse 
of  a  friend ;  that  he  again  took  a  trolley  car, 
but,  feeling  sick  again,  he  alighted  at  Under- 
hlll's  Hotel,  where  he  sat  upon  the  stoop  un- 
til he  decided  to  walk  home.  Upon  the  na- 
ture of  the  sickness  which  induced  plaintiff, 
as  he  alleges,  to  leave  the  cars  on  two  occa- 
Blons,  other  witnesses  place  a  different  con- 
struction. Thus,  Martin  saw  him  at  noon 
staggering,  from  which  he  concluded  that 
plaintiff  was  intoxicated.  At  nearly  2  o'clock 
Dolan  saw  him  board  a  car,  and  he  says 
plaintiff  "was  under  the  Influence  of  liquor. 
Appeared  to  be  cursing  in  the  car  when  I 
went  np  to  him.  He  was  noisy  all  the  way 
down  until  he  got  off."  This  witness  saw 
the  plaintiff  again  at  about  an  hour  before 
the  accident,  and  he  appeared  to  him  then 
"to  be  very  drunk."  Pierson,  the  postmaster 
at  Metuchen,  loaned  plaintiff  at  his  request 


that  day  25  cents,  after  which  plaintiff  Im- 
mediately went  to  Meyer's  saloon  across  the 
street,  and  at  that  time  Pierson  says  the 
plaintiff  "had  been  drinking"  and  was  saying 
foolish  things,  "like  anybody  will  say  when 
they  have  been  drinking."  Miss  Lamporten, 
who  saw  him  on  the  car  coming  from  South 
Amboy,  and  who  sat  on  the  seat  with  him, 
testified  that  "he  had  been  drinking,"  and 
she  says,  "He  had  money  In  his  hand  and  of- 
fered It  to  me,  and  he  said  something,  I  don't 
know  what" 

Without  further  recital  of  testimony  of  this 
character,  it  will  sufilce  to  say  that  to  us  the 
conclusion  seems  unavoidable  that  at  the  time 
of  this  accident  the  plaintiff  was  In  an  in- 
toxicated condition,  and  that  his  version  of 
the  circumstances  under  which  he  received  the 
injury  must  appear  entirely  untrustworthy. 
While  his  intoxication  would  not  ipso  facto 
invalidate  his  testimony,  and  it  should  not  be 
ignored  If  at  all  substantiated,  it  must  be, 
nevertheless.  Judicially  noticed  that  Intoxi- 
cation is  productive  of  the  existence  of  a 
Rental  condition  which  renders  testimony  un- 
reliable and  impairs  credibility.  Rice  on  Ev. 
28 ;  Wharton  on  Ev.  401.  He  himself  admits 
that  he  had  a  drink  of  whisky  early  that 
morning,  and  divided  a  kettle  of  beer  with 
a  painter  at  lunchtlme,  and  that  about  2 
o'clock  he  went  to  a  saloon  where  be  remain- 
ed an  hour,  and  where  he  imbibed  more  beer, 
and  "a  couple  of  five-cent  drinks,"  and  still 
later,  at  Meyer's  saloon,  he  had  "a  couple  of 
drinks  upon  a  sick  stomach,"  which  he  says 
he  had  been  "troubled  with  for  a  couple  of 
days."  The  only  testimony  adduced  In  be- 
half of  the  plaintiff  to  explain  the  happen- 
ing of  the  accident  was  that  of  one  Wagner, 
who  was  a  passenger  on  the  car,  and  who  tes- 
tified that  he  felt  four  bumps  at  the  point 
where  the  plaintiff  was  injured,  and,  looking 
back,  saw  an  object  on  the  ground;  but  he 
also  testified  that  the  car  was  lighted,  that 
the  work  car  which  followed  carried  a  head- 
light, and  that  the  track  from  that  point  for 
quite  a  distance  was  straight.  The  plaintiff 
was  found  lying  at  the  right-hand  side  of  the 
right  track,  at  a  right  angle  to  the  track, 
with  his  feet  stretched  over  the  right-hand 
rail,  and,  in  passing,  it  may  be  remarked  that 
no  evidence  was  adduced  to  explain  bis  posi- 
tion at  that  place,  and  we  cannot  reconcile  it 
with  his  recital  of  the  circumstances  under 
which  he  was  struck,  for  clearly,  when 
struck,  he  was  walking  upon  the  other  side  of 
the  track,  and  we  can  only  conjecture  as  to 
how  be  reached  the  side  where  he  was  found. 

Without  reviewing  the  testimony  more  In 
detail,  It  will  suffice  to  say  that  It  Is  not  ap- 
parent how,  upon  any  correct  conception  of 
tort  liability,  negligence  can  be  attributed, 
uiider  tiie  plaintiff's  version  of  the  circum- 
stances of  this  case,  to  the  defendant  The 
mere  happening  of  the  accident  will  not  af- 
ford a  basis  for  liability,  and  this  has  been 
80  often  Judicially  determined  that  citation  of 
authorities  to  support  the  proposition  is  need- 


Digitized  by 


LiOogle 


842 


78  ATLANTIC  BEPOiRTER. 


(N.J. 


Smith  on  Negligence,  248;  Smith  v. 
G.  E.  Ry.  Co.,  L.  R.  2  C.  P.  10.  Moat  assared- 
ly  some  subslantlre  testimony  affording  a 
basis  for  reasonable  Inference — testimony 
which  does  not  carry  in  Its  statement  ele- 
ments contradictory  of  Its  probability — must 
be  adduced  to  warrant  liability  for  alleged 
tort-feasance.  To  us  It  seems  manifest  that, 
if  the  story  of  the  plaintiff  be  accepted,  his 
negligence  In  failing  to  see  or  hear  the  car, 
under  the  circumstances,  In  time  to  avoid  the 
accident,  or,  if  the  conditions  made  that  im- 
possible, then  his  remaining  In  such  close 
proximity  to  the  track,  after  the  automobile 
had  passed,  when  the  same  conditions  must 
have  made  it  impossible  for  a  person  operat- 
ing a  car  to  see  him,  was  the  proximate 
cause  of  his  injury;  but,  upon  the  entire 
case,  and  In  view  of  the  great  preponderance 
of  testimony  as  to  the  facts  leading  up  to  the 
accident,  we  are  unable  to  discover  In  the  tes- 
timony nny  ac.  of  tort-feasance  on  defend- 
ant's part  upon  which  liability  can  be  predi- 
cated. Hummer  v.  Lehigh  Valley  R.  R.  Co.. 
75  N.  J.  Law,  703.  67  Atl.  1061. 

The  ni'e  to  show  cause  should  therefore  be 
made  absolute. 


(7<  N.  J.  B.  104) 

SrLLIVAN  et  al.  v.  MARONEY  et  al. 

(Court  of  Chancery  of  New  Jersey.    June  11, 
1809.) 

1.  INSTTRARCE  (J  203*)— LITE  INSTTHANCB— AS- 
WGNMRNT  OF  POLICT  BY  INSURED. 

An  assiptnmpnt  by  insured  of  a  life  policy 
payahip  to  her  children,  if  they  survived  her, 
which  thpy  did,  otherwise  to  her  estate,  was  in- 
efFectvnl  nKainst  ber  children,  who  alone  could 
assien  thoir  interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  niR.  i  471 ;   Dec  Dig.  {  203.*] 

2.  iNSfRANCE   fS   203*)  —  Life   Insubance  — 

ClIA^"'  F.   OF   Bf.NEFICIAHIES. 

\  '•'"  policy  beiuK  mnde  payable  to  certain 
benef'rinrie!!.  their  interest  can  be  divested  in 
favor  i>r  other  beneficiaries  only  in  the  manner 
provldpd  by  the  policy  for  such  a  change ;  bo 
that,  the  method  provided  by  the  policy  for 
chanpe  of  henefidaneB  not  being  pursued  in  any 
reBnpct.  nn  instrument,  in  form  simply  an  p«- 
signrapnt,  signed  by  insured,  to  whose  estate  the 
policy  wns  payable  only  if  her  children,  the  ben- 
eficinrips.  did  not  survive  her,  which  was  not  the 
case,  could  not  change  the  beneficiaries. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  $  203.*] 

3.  Insurance   (§   587«)  — Life  Insubawcb  — 
Change  of  Beneficiabies. 

The  rights  of  parties  between  themselves  as 
to  the  proceeds  of  a  life  policy,  depending  on 
whether  there  was  a  change  of  beneficiaries,  are 
not  affected  by  the  insurance  company  not  con- 
testing the  question  of  change  of  beneficiary,  but 
admitting  its  liability  to  some  one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  587.*] 

Suit  by  Dennis  J.  Sullivan,  as  next  friend, 
against  John  F.  Maroney  and  others.  Heard 
on  bill,  answers,  replications,  and  proofs  In 
open  court.     Decree  for  complainants. 


This  is  a  bill  filed  by  the  next  friend 
of  four  infants  to  secure  the  proceeds  of  a 
life  Insurance  policy.  The  defendants  are  the 
life  Insurance  company  and  those  who  claim 
adversely  to  the  complainants.  The  life  In- 
surance company  defaulted,  and  a  decree  pro 
confesso  has  been  taken  against  it 

Merrltt  Lane,  for  complainants.  Mark  A. 
Sullivan,  for  answering  defendants. 

GARRISON,  v.  C.  John  F.  Maroney  was  a 
life  Insurance  agent  doing  business  in  Jersey 
City.  Edward  and  Margaret  Cahill,  husband 
and  wife,  were  people  of  the  working  class  liv- 
ing In  Jersey  City.  Marie  Schaefer,  subse- 
quently married  to  McCabe,  was  a  sister  of 
Marouey's  wife.  In  January  of  1906  Maroney 
induced  the  Cahilis  to  take  oat  $12,000  worth 
of  life  insurance,  $6,000  on  the  life  of  each. 
These  policies  were  as  follows:  On  the  life  of 
Margaret,  ^,000  in  the  Equitable  Insurance 
Company,  payable  to  Edward;  $2,000  la  the 
State  Life  Insurance  Company  of  Indianapo- 
lis, payable  to  the  four  children  of  the  par- 
ties (the  complainants) ;  $1,000  In  the  State 
Life  aforesaid,  payable  to  Edward;  on  Ed- 
ward's life,  $3,000  In  the  Equitable  Insur- 
ance Company,  payable  to  Margaret;  $2,000 
In  the  State  Life  Insurance  Company  of  In- 
dianapolis, payable  to  Margaret:  $1,000  In 
the  State  Life  aforesaid,  payable  to  Marga- 
ret The  premiums  on  all  these  policies  tak- 
en together  for  the  first  year  amounted  to 
$315.  Maroney,  who  attended  to  all  of  the 
business,  and  acted  as  agent  in  the  entire 
transaction,  testifies  that  he  secured  the  mon- 
ey to  pay  the  premiums  from  Marie  Schaefer 
(now  McCabe)  by  an  agreement  between  her 
and  the  CahlUs,  which  was  ''nit  she  was  to 
pay  these  premiums  and  was  to  have  assigned 
to  her  all  of  the  policies  excepting  tbe  policy 
for  $1,000  on  tbe  life  of  Edward,  payable  to 
Margaret,  Issued  by  tbe  State  Life  Insurance 
Company.  He  also  says  that  she  was  to  pay 
$35  more  than  all  of  the  premiiuus;  that  is 
to  say,  she  was  to  pay  $350,  Instead  of  $315, 
and  that  this  extra  $35  was  to  go  to  Mrs.  Ca- 
hill. And,  further,  he  says  that  it  was 
agreed  that  she  should  pay  all  of  the  debts 
of  Margaret  Cahlll  which  were  owed  by  the 
latter  at  the  time  of  her  death,  and,  farther 
still,  be  said  that,  as  part  of  the  agreement 
$200  out  of  any  insurance  collected  on  the 
life  of  Margaret  was  to  be  paid  to  Edward. 
He  asserts  that  he  obtained  the  money  to  pay 
these  premiums  from  Miss  Schaefer  shortly 
after  the  time  that  the  policies  were  taken 
out  In  1906,  and  that  It  was  at  that  time,  that 
the  agreement  was  made.  In  January  of 
1907  Mrs.  Cahlll  was  seriously  ill  of  th(«  dis- 
ease of  which  she  died  on  the  2d  of  March, 
1907,  and  while  in  bed  she  signed  aasignmeots 
of  the  policy  In  question,  and  at  or  about  tbe 
same  time  Edward  Cahlll  signed  assignments 
to  Marie  Schaefer  of  the  $3,000  policy  in  the 
Equitable  Life  and  the  $1,000  policy  in  tbe 
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State  Life,  on  the  Hfe  of  Margnret,  payable 
to  him.  No  assignments  were  ever  procured 
from  Margaret  on  the  $3,000  policy  on  Ed- 
ward's life  payable  to  her,  Issued  by  the 
Equitable,  or  of  the  ?2.000  policy  in  the  State 
Life  on  the  life  of  Edward,  payable  to  her, 
nor  of  the  $1,000  policy  In  the  State  Life  on 
the  life  of  Edward,  payable  to  Margaret. 
The  last-named  policy  was  not  to  be  assigned, 
but  was  agreed  to  be  kept  up  for  the  benefit 
of  Margaret,  according  to  Maroney's  testi- 
mony. 

This  controversy  concerns  the  $2,000  policy 
in  the  State  Life  Insurance  Company  of  In- 
dianapolis, Ind.,  Issued  on  the  16th  of  Janu- 
ary, 1906,  on  the  life  of  Margaret,  payable  to 
the  four  children.  Although  Maroney  and 
Scbaefer  each  testify  that  the  agreement  was 
made  and  the  premiums  paid  over  by  her  to 
Maroney,  and  by  Maroney  to  the  company  In 
January  or  February  of  1906,  It  Is  very  diffi- 
cult for  me  to  believe  this.  I  Incline  to  the 
opinion  that  no  payment  was  made  to  the 
company  for  the  first  year — probably  Maron- 
ey's commissions  were  sufficient  to  at  least 
satisfy  the  first  year's  premiums— and  the 
fact,  I  believe,  is  that  the  first  payment  was 
actually  made  at  the  beginning  of  the  second 
year,  which  was  the  time  when  the  assign- 
ment was  obtained.  Undoubtedly  these  poll 
cies  were  taken  out  by  Maroney  in  a  spirit 
of  speculation.  There  Is  not  the  slightest  pre- 
tense that  the  Cabllls  were  ever  In  the  posi- 
tion to  take  out  any  such  amount  of  insur- 
ance, or  to  pay  for  any  Insurance  at  all  out 
of  their  meagre  means.  At  the  time  that  the 
assignments  were  obtained  from  Margaret 
Cahill  and  from  Edward  Cahill,  Margaret 
was  a  very  sick  woman,  and  was  dying,  and 
shortly  afterwards  died.  It  will  be  observed 
that  assignments  were  only  obtained  for 
those  policies  which  were  upon  her  life.  No 
assignments  were  obtained  upon  the  policies 
upon  the  life  of  Edward.  Part  of  the  agree- 
ment, Maroney  says,  was  that  the  debts  due 
by  Margnret  CabiU  at  her  death  should  be 
paid  by  Miss  Schaefer,  as  a  portion  of  the 
consideration;  and  be  also  says  that  It  was 
agreed  that  $200  out  of  the  Insurance  collect- 
ed upon  Margaret's  death  should  go  to  Ed- 
ward, her  husband.  It  Is  Inconceivable  to  me 
that  any  such  agreements  were  made  in  Jan- 
uary of  1906,  when,  so  far  as  it  aiq)ears, 
Margaret  was  In  good  health,  and  there  was 
no  reason  to  suppose  that  she  would  either 
die  soon,  or  would  die  before  her  husband. 
However  this  may  be,  the  taking  out  of  the 
policies  was  a  pure  speculation,  as  was  the 
participation  therein  of  Miss  Schaefer.  As 
has  been  before  stated,  Margaret  Cahill  died 
on  the  2d  day  of  March,  1907,  and  the  policy 
of  $3,000  on  her  life  in  the  Equitable  has 
been  collected  by  Miss  Schaefer,  as  has  the 
$1,000  policy  In  the  State  Life.  It  wiU  be  re- 
called that  each  of  these  policies  on  the  life 
of  Margaret  were  payable  to  Edward,  and 
were  by  him  assigned,  in  January  of  1007, 


by  virtue  of  the  alleged  agreement  of  Janu- 
ary. 1906,  to  Miss  Schaefer. 

The  assignment  of  the  policy  In  suit  Is  in 
the  following  terms:  "Form  of  Assignment 
Otherwise  Than  as  Collateral  Security.  To 
be  attached  to  and  retained  with  the  policy 
for  use  as  evidence  when  required.  For  one 
dollar,  to  me  in  hand  paid,  and  for  other  val- 
uable consideration  (the  receipt  of  which  te 
hereby  acknowledged)  I  hereby  assign,  trans- 
fer and  set  over  all  my  right,  title  and  Inter- 
est in  policy  No.  149,191  on  the  life  of  (my- 
self) Margaret  Cahill  Issued  by  the  State 
Life  Insurance  Company  of  Indianapolis, 
Ind.,  and  all  money  which  may  be  payable 
under  same  to  Marie  Schaefer  of  Hoboken, 
N.  J.,  whose  P.  O.  address  is  612  Washington 
street,  and  for  the  consideration  above  ex- 
pressed 1  do  also  for  my  executors  and  ad- 
ministrators guarantee  the  validity  and  sufil- 
ciency  of  the  foresoing  assignment  to  the 
above-mentioned  assignee,  her  executors,  ad- 
ministrators and  assigns;  and  the  title  to 
the  said  policy  will  forever  warrant  and  de- 
fend. In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  lOth  day  of  Jnn 
uary,  1007.  Margaret  Cahill.  Edward  Ca- 
hill." 

The  policy  provisions  which  are  material 
are  in  the  following  language: 

"The  State  Life  Insurance  Company  of  In- 
dianapolis, Ind.,  hereby  insures  the  life  of 
Margaret  C«»^*il,  of  Jersey  City,  state  of  New 
Jersey  (hnelnafter  called  the  insured)  and 
agrees  to  pay  the  sum  of  two  thousand  dol- 
lars at  the  home  ofilce  of  the  company  at 
Indianapolis,  Ind.,  to  Dennis,  Edward,  Katie, 
and  William  Cahill,  her  children,  share  and 
share  alike  (or  to  such  other  beneficiary  or 
beneficiaries  as  may  be  designated  by  the  In- 
sured as  hereinafter  provided).  If  living,  oth- 
erwise to  the  Insured's  executors,  adminis- 
trators or  assigns,  vcpon  receipt  and  apiiroval 
of  proofs  of  the  death  of  the  insured,  this 
policy  being  then  in  force,  less  any  indebted- 
ness of  the  Insured  or  beneficiary  to  the  com- 
pany." 

"Assignment.    This  policy  may  be  assign- 
ed upon  written  approval  of  the  presideot,.^ 
but  the  company  will  not  assume  any  re- 
sponsibility for  the  validity  of  any  asstgnc 
ment." 

"Change  of  Beneficiary.  The  insured  may, 
at  any  time  during  the  continuance  of  tbis 
policy,  provided  the  policy  la  not  then  assign^ 
ed.  and  subject  to  the  rules  of  this  company 
regarding  assignments  and  heneflciarleB, 
change  the  beneficiary  or  beneficiaries  by 
written  notice  to  the  company,  at  Its  bead 
office;  such  change  to  take  effect  on  tlie 
endorsement  of  the  same  on  the  policy  liy 
the  company." 

The  bill  sets  out  the  issuance  of  the  policy, 
the  death  of  Margaret  Cahill,  the  fact  that 
the  policy  is  in  the  possession  of  John  Mil- 
ton, who  claims  to  hold  the  same  on  b^islf 
of  Marie  Schaefer,  now  McCabe,  and  Jcbn 
F.  Maroney,  and  that  there  has  been  no  valid 
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assignment  or  valid  change  of  Ijeneflclary 
which,  In  law,  deprives  the  complainants  (the 
tour  children  named  in  the  policies  as  bene- 
ficiaries) of  their  rights  thereunder,  and  prays 
that  it  may  be  so  adjudged.  The  defense 
rests  upon  the  assignment  heretofore  quot- 
ed. 

It  win  be  observed  from  a  reading  of  the 
policy  that  the  contract  was,  upon  the  death 
of  Margaret  Cahlll,  to  pay  the  insurance 
money  either  to  the  four  children,  if  they 
were  living  at  the  time  of  their  mother's 
death,  otherwise  to  the  mother's  executors, 
adminlstratorB,  or  assigns.  There  were  there- 
fore always  two  sets  of  Interests  In  this 
policy — ^tbe  beneficiaries  (wbo  would  get  the 
money  If  they  were  Hying  at  the  death  of 
the  Insured),  and  the  representatives  of  the 
Insured  (to  whom  the  money  would  come  If 
the  insured  outlived  the  beneficiaries).  Each 
of  these  interests  was  undoubtedly  subject 
to  assignment  Neither  one  could,  in  my 
view,  assign  anything  excepting  that  which 
would  come  to  that  one,  and  the  assignment 
of  neither  could  possibly  Impinge  upon  the 
rights  of  the  other.  In  other  words,  the  ben- 
eficiaries, If  of  age,  could  undoubtedly  as- 
sign their  interests  under  the  policy,  and  the 
insured  could  undoubtedly,  as  against  her  es- 
tate and  so  as  to  bind  It,  assign  that  inter- 
est, L  e.,  the  interest  which  would  come  to 
her  estate.  It  Is  provided  that  the  policy 
may  be  assigned  upon  written  approval  of 
the  president,  and  it  Is  claimed  by  the  com- 
plainant that  this  assignment  was  not  ap- 
proved In  writing  by  the  president,  and  this 
is  so.  It  might  be  material  to  determine  this 
question  if  it  affected  any  issue  in  the  suit; 
but  in  my  view  it  does  not  It  is  not  neces- 
sary for  me  to  determine  whether  this  as- 
signment would  be  effectual  against  the  per- 
sonal representatives  of  Margaret  Cahlll,  be- 
cause in  the  present  Juncture  they  have  no 
interest  The  four  children  outlived  their 
mother,  and  therefore  are  entitled  to  the  pro- 
ceeds of  the  policy  as  against  the  represen- 
tatives of  the  mother,  or  any  one  to  whom 
the  rights  of  such  representatives  had  been 
assigned.  It  is  therefore  Immaterial  to  de- 
termine whether  this  assignment  should  be 
recognized  In  default  of  the  written  approval 
of  the  president  of  the  company,  because, 
whether  recognized  or  not,  it  does  not  affect 
Qxe  issue.  The  authorities  are  numerous, 
and,  with  the  exception  of  Wisconsin,  unani- 
mous, that  In  an  ordinary  life  policy  the  in- 
terest of  the  beneficiary  is  vested  and  can- 
not be  divested  by  an  assignment  of  the  poli- 
cy by  the  insured.  Union  Central  Life  Ins. 
Co.  V.  Buxer,  62  Ohio  St  385,  57  N.  E.  66,  49 
L.  It  A.  737.  It  seems  perfectly  plain,  upon 
principle,  that,  where  the  contract  of  A.  Is 
to  pay  B.  upon  the  death  of  C,  C.  may  not 
by  any  assignment  of  that  contract  cause 
the  money  due  thereunder  to  be  paid  to  any- 
body but  B.,  or  B.'s  assignee,  and  so  the 
cases  hold.  See  the  cases  in  the  notes  last 
cited,  4d  U  B.  A.  at  page  740 ;  to  which  add 


Cyrenlus  v.  Mutual  L.  Ins.  Co.,  145  N.  Y.  577, 
40  N.  El  225,  and  a  statement  to  the  same 
effect  In  Golden  Star  Fraternity  v.  Martin 
(Gt  of  Er.  189Q  59  N.  J.  Law,  216,  85  AU. 
908. 

The  'contention  of  the  defendants,  how- 
ever. Is  that  this  assignment  must  be  treat- 
ed aa  If  It  effected  a  change  of  beneficiaries, 
and  substituted  in  the  place  of  the  four  chil- 
dren (the  beneficiaries  named  in  the  policy) 
Marie  Scbaefer  (the  person  named  in  the  as- 
signment). I  cannot  accede  to  this  argu- 
ment, and.  In  fact,  do  not  tbinlc  that  there 
is  anything  to  support  it.  The  paper,  in 
form,  is  an  assignment  It  is  made  by  a 
person  who  has  an  assignable  interest,  and 
carries  that  Interest  The  interest  as  has 
been  pointed  out,  was  contingent  but  assign- 
able. It  does  not  purport  In  any  way  to 
make  a  change  of  beneficiaries,  or  to  affect 
their  interests.  The  method  of  change  of 
beneficiary  is  pointed  out  In  the  contract, 
and  that  method  was  not  pursued  in  any 
respect.  It  is  not  even  attempted  to  be 
shown  that  it  was  effected  accordiqg  to  the 
rules  of  the  company  as  required,  or  that  any 
written  notice  thereof  was  given  to  the  com- 
pany, or  that  it  took  effect  by  indorsement 
on  the  policy  of  the  company,  all  of  which 
are  requisites. 

I  think  it  entirely  clear  from  the  anthori- 
tles  that,  where  a  contract  of  insurance  is 
made  payable  to  certain  beneficiaries,  their 
Interests  therein  can  only  be  divested  in  fa- 
vor of  other  beneficiaries  by  changing  the 
contract  in  the  manner  in  which  the  contract 
points  out  that  it  must  be  changed  to  effect 
that  result  American  Legion  of  Honor  v. 
Smith,  45  N.  J.  Eq.,  at  page  472,  17  Atl.  770 
(Van  Fleet,  V.  C,  1889);  Travelers'  Ins.  Co. 
V.  Grant,  54  N.  JT.  Eq.,  at  page  217,  33  Atl. 
1060  (Pitney,  V.  C,  1896);  A.  O.  U.  W.  of  N. 
J.  V.  Gandy,  63  N.  J.  Eq.  602,  53  AtL  142 
(Grey,  V.  C,  1902);  Pennsylvania  R.  R.  Ca 
V.  Warren,  69  N,  J.  Eq.  706,  60  Atl.  1122 
(Bergen,  Y.  C.,  1905).  And  I  do  not  find  that 
there  is  anything  in  the  contention  of  the 
defendants  that  the  company,  by  not  con- 
testing the  question  concerning  the  change 
of  beneficiaries,  has  altered  in  any  way  the 
rights  of  the  parties  as  between  themselves. 
If  the  provisions  required  by  the  contract, 
or  by  the  charter,  constitution,  by-laws,  or 
statute  laws  regulating  a  beneficial  order, 
which  make  part  of  their  contracts,  have 
not  been  complied  with,  the  change  has  not 
taken  place,  the  properly  named  beneficiaries 
have  not  been  displaced;  and  the  fact  that 
the  company,  or  the  order,  pays  the  mon- 
ey into  court,  or  admits  its  liability  to 
pay,  cannot  affect  the  question.  The  ques- 
tion always  remains,  who  are  the  benefi- 
ciaries, and  they  must  be  named  in  accord- 
ance with  the  contract,  including  therein,  of 
course,  that  which  Is  held  to  be  part  of  the 
contract  in  the  cases  where  the  whole  con- 
tract is  not '  comprised  in  one  paper,  certifi- 
cate, or  policy.    This  is  directly  decided  in 
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our  own  coart  (A.  O.  U.  W..of  N.  J.  ▼.  Gandy, 
mipra,  and  Penna.  R.  B.  Ca  v.  Warren,  su- 
pra), and  la  In  accordance  with  sonnd  reason- 
ing and  other  authorities.  Freund  ▼.  Freund, 
218  111.  189,  7S  N.  E.  025,  109  Am.  St  Rep. 
283;  Sangunltto  v.  Goldey,  88  App.  Dtv.  78, 
84  N.  Y.  Supp.  980;  25  C^c.  893,  894.  Equi- 
ties, of  course,  may  arise  which  prevent  the 
application  of  the  normal  rule.  For  such  an 
Instance,  see  Sup.  Council,  Cath.  Benev.  Le- 
gion T.  Murphy,  65  N.  J.  Bq.  60,  55  Atl.  4»7 
(Pitney,  V.  C,  1903).  But  they  emphasize 
and  do  not  weaken  the  rule. 

The  righteousness  of  the  decision  thus  far 
annonnced  would  seem  to  me  to  be  undoubt- 
ed, were  it  not  for  the  opinion  In  the  case 
of  Landrum  t.  Knowles,  22  N.  J.  Eq.  594 
(Ct  of  Kr.  1871),  and  the  construction  that 
may  have  been,  or  may  seem  to  have  been, 
placed  npon  It  In  the  following  cases:  De 
Ronge  V.  Elliott,  23  N.  J.  Eq.,  at  page  493 
(Dodd,  V.  C,  1873) ;  Brown  v.  Murray.  64  N. 
J,  Eq.,  at  page  596,  85  Atl.  748  (Stevens,  V. 
C  1896);  Locomotive  Eng.  Ass'n  v.  Wlnter- 
steln,  58  N.  J.  Eq.,  at  page  198,  44  Atl.  199 
(Reed,  V.  C,  1899);  Spengler  v.  Spongier, 
66  N.  J.  Eq.,  at  page  178,  65  Atl.  285  (Stevens, 
V,  C.  1908).  It  becomes  necessary  therefore 
to  carefully  consider  the  case  of  Landrum  v. 
Knowles,  and  I  have  taken  occasion  to  get 
excerpts  from  the  original  papers  and  briefs 
so  as  to  get  at  the  very  point  decided.  The 
policy  In  that  case  recited  that.  In  considera- 
tion of  the  premium  paid  by  Lucy  A.  Land- 
rum and  of  the  annual  premium  to  be  paid 
thereafter,  they  did  assure  the  life  of  Sam- 
uel Landrum,  her  husband.  In  the  amount 
of  12.000,  "for  the  sole  use  of  the  children 
of  tiie  said  Lucy  and  SamneL  *  •  •  And 
the  said  company  do  hereby  promise  and 
agree  to  and  with  the  said  assured,  their 
assigns,  well  and  truly  to  pay  or  cause  to  be 
paid  the  said  sum  Insured  to  the  said  as- 
sured, their  assigns,  *  •  • "  at  the  death 
of  Samuel.  It  recites  that  the  policy  Is  ac- 
cepted "by  the  assured"  npon  certain  condi- 
tions. It  Is  further  recited  that:  "In  case 
the  said  Lucy  A.  Landrum  shall  not  pay  the 
said  annual  premiums,  •  •  »  the  said 
company  shall  not  be  liable  to  the  payment 
of  the  sum  Insured."  It  is  recited  in  the 
policy:  "If  assigned,  notice  to  be  given  the 
company,  and  the  party  to  whom  the  policy 
is  transferred  must  sign  all  premium  notes 
with  the  assured." 

It  is  quite  evident  from  the  reading  of  this 
policy  that  Lucy  A.  Landrum  was  the  as- 
sured, and,  with  this  In  mind,  I  think  we 
can  clearly-  understand  the  opinion  of  the 
Court  of  Appeals,  and  clearly  see  that  it 
does  not  apply  to  a  different  kind  of  Insur- 
ance contract,  and  does  not  run  counter  to 
the  well-nlgb  unanimous  decisions  regard- 
ing assignments  of  policies  made  payable  to 
beneficiaries.  The  policy  was  taken  ont  In 
1850.  In  1860  Lucy  Landrum,  with  the  as- 
sent of  her  husband,  assigned  this  policy  to 
Knowles  in  payment  of  debts  due  to  him  by 


her  husband.  Lacy  paid  the  premlnms  due 
on  the  policy  up  to  1860.  Knowles  paid  the 
premiums  afterwards  for  nine  years,  when 
Landrum  died.  The  chancellor  deci-eed  that 
the  children  were  entitled  '"to  the  cash  value 
of  the  policy  of  Insurance  in  question  •  •  • 
at  the  time  the  policy  ceased  to  be  kept  alive 
by  the  payment  of  the  premiums  by  Lucy  A. 
Landrum,  *  •  • "  and  that  the  balance 
of  the  money  owing  on  the  policy  was  to  be 
paid  to  Knowles.  This  was  affirmed  by  the 
Court  of  Appeals  upon  the  theory  that,  from 
the  facts,  It  was  evident  that  Mrs.  Landrum, 
the  assured,  took  out  this  policy  upon  the 
life  of  her  husband,  payable  to  herself,  for 
the  use  of  her  children  as  a  gift  to  the  chil- 
dren, and  that  so  long  as  she  kept  up  the 
payments  she  was  continuing  to  Increase, 
so  to  speak,  or  keep  alive  the  gift  to  the 
children;  but  that  when  she  assigned  this 
policy,  in  which  she  wa^  the  assured,  she 
thereby  indicated  her  Intention  no  longer 
to  continue  the  gift,  and  only  so  much  would 
be  allotted  to  the  children  as  had  then  been 
given — that  Is,  the  cash  surrender  value  of 
the  policy  at  that  time. 

Many,  If  not  all,  of  the  cases  wtjich  qom- 
ment  npon  this  case  of  Landrum  v.  Knowles 
make  the  mistake  of  supposing  that  the 
money  was  payable  to  the  children,  and  the 
Chief  Justice  himself.  In  his  opinion,  makes 
this  mistake.  The  policy  plainly  shows  that 
the  money  was  not  to  be  paid  to  the  chil- 
dren, but  was  to  be  paid  to  "Lucy  A.  Land- 
rum, the  assured."  The  policy  recites  that 
It  la  for  the  sole  benefit  of  the  children,  and 
much,  if  not  all,  of  the  reasoning  of  the 
case  revolves  around  this  difference.  Lucy 
A.  Landrum,  having  taken  out  a  policy  in 
which  she  is  the  assured,  and  which  pro- 
vides that  the  money  Is  to  bt  paid  to  her, 
as  the  assured,  has  It  stated  In  the  policy 
that  It  Is  for  the  benefit  of  her  children.  It 
may  well  be  that  one  who  Is  thus  constitut- 
ing one's  self  a  voluntary  trustee  will  only 
be  held  to  be  trustee  to  the  extent  that  the 
gift  Is  effectuated;  but  the  reasoning  which 
would  apply  to  such  a  situation  would  not 
apply  to  a  case  where  the  policy  was  pay- 
able to  the  beneficiaries.  In  such  a  case,  as 
has  been  before  pointed  out,  no  as-slgnment 
by  any  one  excepting  the  beneficiaries  can 
affect  their  Interest,  and  their  Interest  can 
only  be  changed  by  the  substitution  of  new 
beneficiaries  in  accordance  with  the  terms 
of  the  contract  or  the  laws  of  the  order,  If  it 
be  a  beneficial  order. 

There  was  no  point  In  the  brief  for  the 
children.  In  the  Landrum  C!ase,  that  this  pol- 
icy was,  as  against  them,  not  assignable; 
in  fact,  in  coimsel's  third  point  he  concedes 
unquestionably  that  it  was  assignable.  The 
point  he  made  was  that  the  assignee  "stood 
in  the  place  of  the  assignor  as  trustee  for 
the  children.  However  this  may  be,  I  am 
clear  that  the  decision  In  Landrum  v. 
Knowles  should  not  be  held  to  extend  any 
further  than  the  exact  facts  comprised  In  it 
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If  we  confine  that  case  to  tbe  right  of  a  per^ 
son  to  whom  the  money  is  to  be  paid — the 
assured,  In  other  words — to  assign  that  In- 
terest, we  are  at  liberty  to  place  New  Jersey 
in  harmony  with  all  other  jurisdictions,  so 
far  as  I  know,  excepting  Wisconsin,  in  the 
holding  that  an  assignment  of  an  insurance 
policy,  made  payable  to  beaeflciarlea,  by  any 
other  pemons  than  the  beneficiaries,  cannot 
affect  their  interests.  That  this  is  the  prop- 
er holding  seems  to  me  to  be  beyond  dispute. 

The  complainant  makes  the  further  con- 
tention that  Marie  Schaefer  had  no  Insur- 
able interest  in  the  life  of  Margaret  Cahill, 
and  that  therefore  the  assignment  Is  Told. 
In  other  Jurisdictions  there  is  authority  for 
this  contention,  and  a  rery  strong  argument 
can  be  made  that  such,  under  the  authori- 
ties, should  be  the  law  of  New  Jersey;  but 
I  find  It  unnecessary  to  consider  or  decide 
this  question  because  of  my  opinion  with' 
respect  to  the  other  points  Involved,  which 
Is  dispositive  of  the  case. 

In  conclusion  I  find  that  the  assignment, 
if  considered  good,  notwithstanding  that  It 
was  not  upon  "the  written  approval  of  the 
president,"  carries  only  the  interest  which 
the  assignor  had,  and  that  was  the  Interest, 
as  against  her  own  estate,  to  receive  the 
payment  if  she  outlived  her  children.  That 
assignment  was  not  in  any  sense  a  change 
of  beneficiary,  and  cannot  be  so  considered. 

Since  the  insurance  company  has,  by  not 
answering,  and  by  the  effect  of  the  decree 
pro  confesso,  admitted  It  owes  the  money, 
the  decree  should  provide  for  the  payment 
of  that  money  to  the  complainants,  with 
costs  against  the  answering  defendants. 


MONTROSE  REALTY   &   IMPROVEMENT 

CO.  V.  ZIMMERMAN. 

(Court  of  Chancery  of  New  Jersey.     May  26, 
1909.) 

1.  SpBCIFIC    PERTORIf anck    (f    95*)— Makket- 
ABLR  Title. 

A  purchaser  will  not  be  compelled  to  spe- 
cifically perform  a  contract  to  purchase  real  es- 
tate, where  the  title  is  not  free  from  reasonable 
donbt. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Sf  237-277;  Dec  Dig.  | 
95.*] 

2.  Vkndob   and   Pubchaseb  d   129*)— TrrLE 
o»  Vendor— SuvFiciENCT. 

Where  a  testator  devised  real  estate  to  hi* 
executors  in  trust  at  the  expiration  of  three 
years  after  his  decease,  or  as  near  thereto  as 
might  he  reasonably  convenient  to  convey  the 
property  to  a  trust  company  on  certoin  other 
trusts  and  to  sell  the  same  for  cash  or  on  credit, 
and  title  offered  to  a  purchaser  depended  on  the 
existence  of  the  power  of  sale  in  the  executors 
six  years  after  testator's  death  and  also  on  a 
conclusion  that  it  was  competent  for  the  execu- 
tor to  convey  all  or  a  part  of  the  land  in  con- 
sideration of  the  issuance  to  him  of  stock  in  a. 
land  company,  such  objections  were  so  substan- 
tial that  an  nnwilliug  purchaser  would  not  be 
required  to  take  the  title. 

[Ed.  Note.— For  other  ciises.  see  Vendor  and 
Purchaser.  Cent.  Dig.  §  241 ;   Dec.  Dig.  $  120.*] 

•For  other  cuei  see  same  topic  and  secttOD  NU-MCmt  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Suit  by  the  Montrose  Realty  ft  Improve- 
ment Company  against  Arthur  Z.  Zimmerman 
for  specific  i)erformance  of  a  contract  to  con- 
vey land.  On  motion  to  strike  bill  from  file. 
Granted. 

William  H.  Oorbin,  for  complainant  Sam- 
uel W.  Beldou,  for  defendant. 

HOWELL,  V.  C.  In  my  opinion  the  title 
offered  by  the  complainant  in  this  case  Is 
such  that  a  court  of  equity  ought  not  in  Its 
discretion  to  force  it  upon  an  unwilling  pur- 
chaser. The  objections  made  to  It  are  not 
frivolous,  but  substantial,  and  under  the  cir- 
cumstances I  do  not  think  that  the  defend- 
ant should  be  compelled  to  take  a  title  which 
he  might  have  difilculty  in  disposing  of  or 
which  might  involve  bim  in  a  lawsuit  The 
questions  arise  out  of  a  power  contained  In 
the  will  of  Henry  A.  Page,  and  they  relate 
(1)  to  the  extent  of  the  power,  and  (2)  to  Its 
execution.  By  the  seventh  paragraph  of  this 
will  the  testator  devises  all  the  residue  of 
his  estate  to  his  executors,  of  whom  Edward 
D.  Page  is  now  the  sole  acting  executor,  up- 
on certain  trusts  therein  declared,  with  pow- 
er "to  sell  and  dispose  of  the  same  or  any 
part  thereof  either  at  public  or  private  sale 
and  wholly  for  cash  or  partly  for  cash  and 
partly  for  credit  and  upon  such  terms  and 
conditions  as  they  may  think  most  conducive 
to  its  interests  and  to  make,  execute  and  de- 
liver good  and  snOicIent  deeds,  conveyances, 
assurances  and  transfers  therefor  to  the  pur- 
chasers thereof,"  and  upon  the  trust  to  In- 
vest the  proceeds  of  such  sales  and  apply  the 
Income  to  certain  uses  therein  expressed.  In 
the  same  paragraph  occurs  this  clause :  "And 
in  furtber  trust  to  my  said  executors,  upon 
the  expiration  of  the  period  of  three  years 
from  and  after  my  decease  or  as  nearly 
thereto  as  may  be  reasonably  convenient  and 
expedient  for  them  so  to  do,  or  upon  the 
event  of  the  decease  of  my  said  son  Edw.ird 
within  such  period,  the  entire  principal  of 
my  estate  then  in  their  hands.  Including  any 
income  which  from  the  decease  of  any  one 
entitled  thereto  as  aforesaid  may  not  have 
been  distributed,  and  similarly  all  other  prin- 
cipal of  my  estate  as  may  thereafter  from 
time  to  time  come  to  their  hands  to  convey, 
assign,  transfer  or  set  over"  to  the  United 
States  Trust  Company  of  New  Totfe  upon 
certain  other  trusts  therein  declared  a  fur- 
ther power  of  sale  was  conferred  upon  the 
trust  company.  The  trust  which  Is  commit- 
ted, first  to  the  executors  and,  second,  to 
the  trust  company.  Includes  the  payment  of 
income  to  certain  of  the  testator's  children, 
with  remainder  In  a  certain  specified  event 
to  their  issue,  so  that  It  Is  quite  possible 
that  children  may  yet  be  bom  who  may  par^ 
tlcipate  in  the  benefits  conferred  by  the  wilL 
In  1905  the  only  persons  In  esse  having  a 
vested  interest  in  the  lands  of  which  the 
testator  died  seised,  all  of  whom  were  of 
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full  age,  for  the  purpose  of  aiding  the  ezecn- 
tor  ii.  dlsposlns  of  some  of  the  Essex  county 
real  estate,  organized  the  complainant  cor- 
poration with  an  authorized  capital  of  |100,- 
000.  This  corporation  in  June,  1905,  some  six 
years  after  the  testator's  death,  took  title 
to  the  real  estate  in  question  In  this  suit  and 
Issued  therefor  to  Edward  D.  Page,  as  sole 
surviving  executor.  Its  capital  stock  to  the 
amount  of  $600.  This  stock  was  delivered 
to  the  trust  company  and  was  accepted  by  it 
as  a  part  of  the  trust  fund  which  the  execu- 
tor was  required  to  transfer  to  it 

The  bill  sets  out  all  these  facts  In  extenso, 
and  a  motion  Is  made  under  the  213th  rule 
to  strike  the  bill  from  the  flies  for  the  fol- 
lowing reasons :  That  the  trust  committed 
to  the  executors  for  the  management  of  the 
estate  was  limited  to  the  period  of  three 
years  from  the  date  of  the  death  of  the  tes- 
tator, and  that  Immediately  upon  the  expira- 
tion of  that  period  it  was  the  duty  of  the 
fficecutors  to  transfer  the  whole  estate,  in- 
cluding the  lands  In  question,  to  the  United 
States  Trust  Company ;  that  the  time  al- 
lowed by  the  will  beyond  the  expiration  of 
the  period  of  three  years  was  only  such  time 
as  might  be  reasonably  convenient  and  expe- 
dient for  the  actual  distribution  to  be  made, 
and  did  not  extend  the  period  during  which 
the  trust  for  the  management  of  the  estate 
was  to  be  exercised ;  that  for  the  purpose  of 
final  distribution  a  further  power  of  sale 
was  given  to  the  trust  company  empowering 
It  to  dispose  of  such  portion  of  the  estate  as 
bad  not  been  disposed  of  by  the  executors 
within  the  period  of  three  years ;  that  there- 
fore, at  the  time  of  the  execution  of  the  deed 
by  the  executor  to  the  complainant,  the  power 
was  not  In  existence;  that  the  transfer  by 
the  executor  was  made  to  a  corporation  In 
which  he  was  Interested;  that  the  sale  was 
therefore  voidable  at  the  option  of  any  per- 
son to  whom  an  interest  was  devised  by  the 
testator  in  such  real  estate,  excepting  only 
the  persons  who  acquiesced  and  participated 
In  the  sale;  that  the  power  was  not  proper- 
ly exercised,  in  that  the  sale  was  not  partly 
for  cash  and  partly  for  credit,  but  was  for 
shares  of  stock  In  a  corporation ;  and  that  all 
these  facts  show  that  the  title  is  either  bad 
or  in  such  a  state  of  doubt  and  uncertainty 
as  to  be  unmarketable.  In  short,  the  objec- 
tions are:  (1)  That,  when  the  conveyance 
was  made  by  the  executor  to  the  complain- 
ant corporation,  his  power  of  sale  had  ex- 
pired ;  (2)  that  the  "sale,"  so-called,  was  not 
inade  In  accordance  with  the  power,  but  In 
direct  violation  thereof,  being  neither  for 
cash  nor  on  credit;  and  (3)  that,  if  it  could 
be  held  to  be  a  sale,  it  is  voidable  at  the  in- 
stance  of  any  Interested  person  who  has  not 
acquiesced  therein. 

There  is  a  long  line  of  cases  in  our  state 
which  hold:.  That  a  purchaser  will  not  be 
compelled.  In  a  suit  for  speclflc  performance. 


to  take  a  title  which  Is  not  free  from  a  rea- 
sonable doubt ;  that  a  contract  to  purchase 
the  same  under  those  circumstances  will  not 
be  enforced ;  and  that.  If  the  title  presents  a 
really  debatable  question,  specific  perform- 
ance will  not  be  decreed.  These  propositions 
hardly  need  the  citation  of  authorities.  Those 
on  the  defendant's  brief  are  sufficient  with- 
out going  farther.  The  dilBcultles  in  this 
case  lie  upon  the  surface.  I  do  not  think 
that  any  careful  professional  man  would 
feel  himself  competent  to  advise  offhand 
that  the  power  of  sale  was  In  existence  six 
years  or  thereabouts  after  the  death  of  Mr. 
Page,  or  that  it  was  competent  for  the  execu- 
tor to  make  conveyance  of  all  the  testator's 
lands,  or  any  part  thereof,  in  consideration 
of  the  issue  to  him  of  stock  in  a  land  compa- 
ny, in  the  face  of  the  requirement  that  the 
executor's  sales  shall  be  for  cash  or  on  credit. 
I  therefore  am  of  opinion  that  the  title, 
while  it  may  turn  out  to  be  good  In  an  ac- 
tion of  ejectment,  is  not  such  a  title  as 
should  be  forced  upon  the  defendant  and  I 
will  advise  an  order  that  the  bill  be  stricken 
from  the  files. 

(76  N.  J.  B.  602) 

GUiLEN  V.  HADLBT  efal. 

(Court  of  Chancery  of  New  Jersey.     July  20, 
1908.) 

L  WH-M    (J   609*)  —  CONSTBUCTIOW  —  Pbkma- 

TUBE  Suit. 

Wliere  a  will  crented  a  tnist  to  pay  two 
annuitiefi,  and  for  other  purposes,  an&  it  ap- 
penred  that  both  of  the  annuities  would  expire 
within  the  limitation  of  the  rule  a);ainst  perpe- 
tuities, a  bill  to  conatTue  the  will,  in  order  that 
the  court  should  declare  that  the  vestini;  of  the 
residunry  estate  was  delayed  beyond  the  time 
prescribed  by  the  rule  aminst  perpetuities 
brought  during  the  life  of  the  annuitants,  was 
premature. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  e09.«] 

2.  Equitt  a  41*)— Retention  of  Jubisdi;o- 
TioN— Denial  of  Relief  DcMARnen. 

Where  a  bill  to  construe  a  will  and  de- 
clare a  trust  invalid  as  infrincring  the  rule 
against  perpetuities  also  demanded  an  account- 
ing, it  was  sustainable  for  the  purpose  of  ob- 
taining an  accounting,  though  it  was  prema- 
ture in  so  far  as  it  sought  to  avoid  the  trust 

[Ed.  Note.— For  other  cases,  see  EJqulty,  Cent. 
Dig.  i  116;   Dec.  Dig.  8  41.*] 

3.  CoDBTS    (J    475*)  —  JnaisDicTioN  —  Coubt 
F^RST  Obtaininq  Jurisdiction. 

Where  a  bill  was  filed  for  an  accounting 
by  trustees  in  the  Chancery  Court  several  days 
before  proceedings  for  an  accounting  were  in- 
stituted on  behalf  of  the  trustees  In  the  Preroga- 
tive Court,  where  the  will  was  probated,  the 
Chanceiy  Court,  having  first  obtained  jurisdic- 
tion, would  retain  it  for  purposes  of  an  ac- 
counting. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent' 
Dig.  $  1234 ;   Dec.  Dig.  J  475.*] 

Suit  by  Jane  B.  Glllen  against  Mary  B. 
Hadley  and  others.  Jurisdiction  retained  for 
the  purpose  of  an  accounting,  and  other  relief 
denied. 

See,  also,  73  Atl.  849. 


•For  other  cues  see  same  topic  and  aectlan  NUMBER  la  Dec.  t  Am.  Bisi.  1907  to  data,  ft  Reporter  Indexes 
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Sherrered  Depue  and  Joseph  H.  Brlnton,  for 
complainant.  Frauds  Child,  for  Margaretta 
W.  GlUen.  H.  V.  M.  Dennis,  for  Mary  B. 
Hadley  and  others.  Frederick  T.  Johnson, 
for  infant  defendants,  Henry  P.  Simmons 
Hadley  and  others.  William  J.  Morrison,  for 
Henrietta  F.  Simmons. 

HOWELL,  y.  a  Henry  P.  Simmons,  late 
of  the  city  of  Passaic,  died  on  June  16,  1896, 
leaving  a  will,  which  is  the  subject-matter  of 
this  coutroverfy.  He  left  four  children,  Mrs. 
OiUen,  the  complainant,  Mrs.  Howe,  who  has 
since  died,  and  the  defendants,  Mrs.  Hadley 
and  Miss  Henrietta  P.  Simmons.  The  will 
makes  provision  for  all  the  children  and  dia- 
poeee  of  all  the  testator's  property.  The  bill 
is  filed  primarily  for  the  purpose  of  having 
tills  conrt  declare  that  the  vesting  of  the 
residuary  estate  under  the  will  is  delayed  for 
80  long  a  period  as  to  be  void  for  remoteness ; 
or,  in  other  words,  that  the  provielons  of  the 
will  in  relation  to  the  disposition  of  the  resid- 
uary estate  are  void,  because  they  violate  the 
rule  against  perpetuities. 

This  question  was  argued  fully  and  with 
distinguished  ability  by  the  counsel  who  ap- 
peared in  the  case ;  but,  notwithstanding  their 
earnest  efforts  to  obtain  a  decision  on  this 
main  question,  I  find  that  a  preliminary  ques- 
tion presents  itself,  which,  it  appears  to  me, 
has  already  been  disposed  of  by  the  Court 
of  Errors  and  Appeals  In  such  a  way  as  to 
preclude  me  from  considering  at  present  the 
validity  of  the  devise.  Several  years  ago 
Miss  Henrietta  Simmons,  one  of  the  defend- 
ants in  this  suit,  brought  an  action  of  eject- 
ment against  Mrs.  Hadley  and  her  husband, 
who  are  the  trustees  under  the  will  and  as 
such  hold  the  legal  title  to  and  are  In  pos- 
session of  the  residuary  estate;  Miss  Sim- 
mons claiming,  as  the  complainant  here  now 
claims,  that  the  disposition  of  the  residuary 
estate  was  void  for  the  reason  that  it  vio- 
lated the  rule  against  perpetuities.  The  case 
is  reported  under  the  name  of  Simmons  v. 
Hadley,  63  N.  J.  Law,  227.  43  AtU  661.  In 
the  Judgment  delivered  by  Chancellor  Magle 
there  is  a  discussion  and  a  settlement  of  the 
preliminary  question  which  I  have  referred 
to. 

The  tenth  paragraph  of  the  will  makes  the 
following  direction  In  regard  to  Mrs.  Glllen : 
"The  share  of  the  net  Income  from  my  said 
estate  so  set  apart  from  time  to  time  as 
aforesaid  for  the  benefit  of  my  daughter,  Jane 
Elizabeth  OlUen,  shall  be  by  my  said  trustees 
paid  out  from  time  to  time,  at  their  discre- 
tion, for  the  comfortable  support  and  main- 
tenance of  my  said  daughter,  and  of  her 
daughter,  Margaretta  Westervelt  Glllen,  dur- 
ing the  widowhood  of  my  said  daughter,  Jane 
Elizabeth  Glllen ;  upon  the  remarriage  or  de- 
cease of  my  said  daughter,  Jane  Elizabeth 
Glllen,  said  share  of  the  net  Income  of  my 
estate  shall  be  by   said  trustees  paid   out 


from  time  to  time,  at  fbeir  discretion,  for 
the  comfortable  support  and  maintenance  of 
my  said  granddaughter  Margaretta,  until  she 
shall  have  arrived  at  the  age  of  twenty-five 
years,  or  so  soon  thereafter  as  her  mother 
shall  have  remarried  or  deceased,  my  said 
trustees  shall  pay  over  and  convey,"  etc.  The 
eleventh  paragraph  makes  the  following  pro- 
vialon  for  the  daughter  Henrietta :  "The  share 
of  my  estate  so  set  apart  as  aforesaid  for  the 
benefit  of  my  daughter  Henrietta,  shall  be 
paid  out  by  my  said  trustees  for  the  com- 
fortable support  and  maintenance  of  my  said 
daughter  for  and  daring  her  natural  life." 
These  provisions  are  referred  to  in  Chancel- 
lor Magic's  Judgment  as  follows :  "^he  trus- 
tees are  to  dispose  of  the  income  set  apart 
for  Mrs.  Glllen  from  time  to  time  for  her 
support  and  maintenance  and  for  the  support 
and  maintenance  of  the  plaintiff  [Henrietta 
P.  Simmons,  one  of  the  defendants  in  this 
suit]  for  her  life."  It  was  held  there  that 
it  was  the  design  of  the  testator  to  withhold 
from  the  plaintiff  In  that  action  the  legal 
title  to  and  possession  of  the  general  resldn- 
ary  estate,  through  the  Instrumentality  of  an 
active  trust  which  contemplated  a  payment 
of  the  two  annuities  above  mentioned,  both 
of  which,  by  the  terms  of  the  will,  are  to  ex- 
pire within  the  limitation  of  the  mle  against 
perpetuities,  and  that  the  trustees  took  the 
entire  residnary  estate  as  long  as  they  were 
required  to  pay  the  two  annuities. 

The  two  annuitants  are  still  living,  one  is 
the  complainant  in  this  suit,  the  other,  a  de- 
fendant, and,  in  view  of  the  interpretation 
given  to  the  will  by  the  Court  of  Errors  and 
Appeals,  I  feel  bound  to  say  that  the  snlt  has 
been  prematurely  brought.  I  do  not  see  how 
the  question  presented  by  the  bill  can  be  rais- 
ed and  decided  during  the  lifetime  of  Mrs. 
Glllen  or  Miss  Simmons.  Ordinarily  a  decree 
on  conclusions  of  this  nature  would  be  a 
decree  dismissing  the  bill ;  but  it  has  already 
been  said  by  Vice  Chancellor  Pitney  in  this 
case  (Glllen  v.  Hadley,  72  N.  J.  Eq.  605.  66 
Atl.  1087)  that  the  bill  has  a  purpose  alto- 
gether independent  of  that  touching  the  con- 
struction of  the  will  and  the  ascertainment 
of  the  legality  of  the  trust,  and  that  is,  for 
the  purpose  of  obtaining  an  accounting.  It 
does  appear  from  his  opinion  that  proceed- 
ings are  pending  in  the  Prerogative  Court, 
on  behalf  of  the  trustees,  to  have  their  ac- 
counts stated  and  passed,  and  while  the  Pre- 
rogative Court,  which  was  the  conrt  in  which 
the  will  was  probated,  is  a  proper  Jurisdic- 
tion for  entertaining  the  accounting,  yet  sev- 
en days  before  the  accounting  proceedings 
were  begun  in  that  conrt,  the  bill  in  this  case 
was  filed,  so  that  this  court  obtained  Juris- 
diction of  that  portion  of  the  snbject-matter 
of  the  bill  prior  to  the  filing  of  the  account 
in  the  Prerogative  Court 

This  court  will  therefore  retain  its  Jurisdic- 
tion over  the  accounting  and  deny  all  other 
relief. 
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C76  N.  J.  B.  m) 

GILT^RN  T.  HADI.EY  «t  A 

(Oonrt  of  Errors  and  Appeals  »t  New  Jersey. 

April  10,  1909.) 

WnXfl     (f     690*)— CONSTBUCrnON— PBEMATDMt 

Biu.. 

A  will  deylsed  the  residuary  estate  to  tras- 
tees  as  long  as  they  were  required  to  ^ay  a  spe- 
cific annuity  to  S.,  which  was  to  continue  until 
the  net  income  from  the  general  trust  estate 
should  amount  to  $1,600  per  annom,  and  to  pay 
another  annuity  to  O.  until  she  attained  ma- 
jority. Held,  that  where  a  bill  to  construe  the 
will  and  obtain  a  decree  that  the  trust  was 
invalid,  as  infrinslnK  the  tule  against  perpet- 
uities, did  not  show  that  the  annuities  had  ter- 
nunated,  it  was  premature. 

(Ed.  Note.— For  other  cases,  see  Willa,  Cent. 
Dlf.  f  1«77;    Dee.  Dig.  i  699.*] 

Appeal  from  Coart  of  Chancery. 

Action  by  Jane  B.  Olllen  against  Mary  B. 
Badley  and  others.  Judgment  (73  Atl.  847) 
for  complainant  for  less  than  the  relief  de^ 
manded,  and  she  appeals.    Affirmed. 

See,  also.  72  N.  J.  Eq.  605,  66  AtL  1087. 

Llndabury.  Depue  &  Fanlks,  for  appel- 
lant. Francis  Child  and  Wiiliam  J.  Monson, 
Jr.,  for  respondents. 

PER  CURIAM.  The  argnment  in  .this  case 
was  limited  by  tlie  conrt  to  tlte  question  dis- 
cnssed  by  the  vice  chancellor,  whether  the 
bill  was  prematurely  filed.  The  rice  chancel- 
lor thought  that  the  question  presented  by 
the  bill  could  not  be  raised  and  decided  dur- 
ing tbe  lifetime  of  Mrs.  Oillen  or  Miss  Slm- 
mona,  and  relied  upon  our  decision  in  Sim- 
mons T.  Hadley.  68  N.  J.  Law.  227,  48  Aa 
661.  We  think  he  attributed  too  far-reaching 
an  effect  to  that  decision.  What  we  held 
was  that  the  trustees  took  ttke  entire  residu- 
ary estate  as  long  as  they  were  required  to 
pay  tbe  speciflc  annuity  of  $400  to  Miss  Sim- 
mons and  $300  to  Mrs.  Gillen.  The  annuity 
to  the  latter  has  ceased  because  of  her  ma- 
jority. The  annuity  to  the  former  was  to 
continue  until  the  net  Income  from  the  gen- 
eral trust  estate  should  amount  to  $1,600  per 
year. 

It  Is  said  that  time  has  arrived;  but  the 
pleadings  and  proofs  fall  to  establish  the 
fact.  The  answer  of  Mr.  and  Mrs.  Hadley 
admits  the  fact,  as  does  the  answer  of  the 
guardians  ad  litem  of  the  infant  defendants, 
while  the  answer  of  Miss  Simmons  denies 
all  knowledge  on  the  subject.  The  proof  is 
tliat  it  depends  upon  the  method  of  stating 
the  account  with  reference  to  taxes  and  as- 
sessments whether  the  net  income  of  the 
trust  estate  amounts  to  tbe  prescribed  sum. 
The  fact  that  for  a  time  the  trustees  treated 
the  income  as  amounting  to  $1,600  a  year  Is 
not  snfBctent  to  establish  that  tbe  net  income 
of  the  general  trust  estate  after  the  payment 
at  debts,  incumbrances,  taxes,  and  other  ex- 
penses, actually  amounted  to  that  sum,  for 
the  trustees  may  have  erred  in  their  method 
of  treating  the  income.    In  this  state  of  the 


pleadings  and  proofs,  yn  onnot  now  decide 
the  main  question  that  was  argued  in  the 
briefs.  If  the  Income  is  less  than  $1,600,  the 
case  is  governed  by  oar  former  decision.  U 
more,  we  should  have  to  determine,  whether 
the  other  trusts  are  of  such  a  character  that 
we  ought  not  now  to  pass  upon  their  validity 
or  the  validity  of  the  estates  in  remainder. 

The  vice  chancellor  was  therefore  quite 
right  in  advising  a  decree  that  the  bill  was 
prematurely  filed.  It  is  possible  that  tbe 
defect  in  the  proofs  can  be  supplied  so  as  to 
present  the  question  left  undecided  in  Sim- 
mons v.  Hadley. 

The  decree  must  be  affirmed,  and  the  ree- 
ord  remitted  to  the  Court  of  Chancery  f<w 
such  further  proceedings  as  may  be  agree- 
able to  equity  and  In  accordance  with  tlie 
practice  of  the  court. 


(71  N.  J.  B.  m) 
In  le  HANNAH. 

(Court  of  Ckancery  of  New  Jersey.    June  28, 
1909.) 

1.  IFSANE    PerSOWS    (|    26*)  —  IWQOIBITIOH — 

Tea  VER8B— Statutes. 

F!ince  tbe  statute  of  EMward  III,  conferring 
a  riKht  to  traverse  a  lunacy  inquisition,  has 
never  become  a  pnrt  of  the  law  of  New  Jersey, 
such  traverne  will  only  be  allowed  In  the  exer- 
cise of  judicial   discretion. 

[Ed.  Note.— For  other  cases,  see  Insane  Pe^ 
sons.  Cent  Dig.  |  82;   Dec  Dig.  |  25.*] 

it  IiTSAira  Pebsoks  (1 10*)— iRQinsmoir— IR- 

TEBVEimON  BT  CHILDBBN. 

The-ton  of  tbe  subject  of  a  lunacy  inquisi- 
tion has  sn  actual  bona  fide  Interest  therein  en- 
titling him  to  intervene  to  protect  tbe  parent. 

fEd.  Note.— For  other  esses,  we  Insnne  Per- 
sons, Cent.  Dig.  I  18;    Dea  Dig.  I  10.*] 

8.  Insane  Pebsoks  ({  25*)  —  Inquisttior — 

Tbavebsb. 

A  traverse  of  a  lunacy  InqoisItloB  is  only 
available  on  an  allegation  that  lunacy  has  been 
untruly  found  and  cannot  be  svailpHi  of  so  as 
to  obtain  the  release  of  a  lunatic  on  the  ground 
that  be  has  recovered  sanity. 

[Ed.  Note. — For  other  cases,  see. Insane  Pe^ 
sons,  Cent.  Dig.  f  82 ;   Dec.  Dig.  |  26.*] 

4.  Insane  Pxbsors  (I  61*)— Rbcovvbt— Ln- 

KBATION. 

Under  Act  April  2,  1898  (P.  U  pp.  220, 
221),  as  amended  by  Act  June  12,  1906  (P.  I* 
pp.  670,  681),  providing  that  insiane  persons 
shall  be  confined  until  restored  to  reason  or 
removed  or  discharged  according  to  law,  the  au- 
thorities in  charge  of  an  insane  asylum  should 
release  a  person  committed  from  confinement  on 
his  restoration  to  reason. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {  83 ;    Dec  Dig.  |  51.*] 

6w  Habeas  Cobpus  (f  26*)— Dischabob  ot  Ir- 
■ANE  Pebson— Restobation  to  Rbasor. 
Where  a  person  committed  to  an  insane 
asylum  Is  restored  to  reason,  and  the  authori- 
ties  refuse  to  discharge  him,  be  may  be  enlarged 
on  habeas  corpus  sued  out  of  the  Chancery  or 
common-law  court  under  Act  April  2,  18^  (P. 
L.  p.  231). 

[EJd.  Note— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  f  18;    Dec.  Dig.  {   20.*] 


•rar  other  osms  m*  sams  topis  and  seetion  NUMBSS  i>  See.  *  Am.  Diss.  UOT  to  data,  *  Bepertar  Indent 
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Application  b7  Norman  H.  Hannah  for 
leave  to  traverse  an  Inqulaition  de  lunatlco. 
Application  denied. 

Jobn  W.  Westcott,  for  the  motion. 

WALKHlR,  V.  O.  On  October  17,  1908,  a 
commission  In  the  nature  of  a  writ  de  lunatlco 
Inqulrendo  was  Issued  out  of  this  court  to 
Inquire  Into  the.  lunacy  of  Perclval  A.  Han- 
'nali  of  the  county  of  Salem.  The  Inquisition 
was  taken  on  November  2d  and  returned  on 
November  7,  1008;  the  subject,  Perclval  A. 
Hannah,  being  found  to  be  a  lunatic  and  of 
nnsound  mind,  and  that  he  did  not  enjoy 
lucid  Intervals,  so  that  he  was  not  capable 
of  the  government  of  himself,  his  lands,  tene- 
ments, goods,  and  chattels,  and  that  he  had 
been  In  the  same  state  of  lunacy  for  the  space 
of  one  month  then  last  past  and  upwards. 
On  December  15,  1908,  a  decree  was  made 
confirming  the  proceedings  and  ordering  the 
transmission  of  the  record  to  the  orphans' 
court  of  the  county  of  Salem.  And  now,  June, 
1009,  Norman  H.  Hannah,  of  Philadelphia, 
In  the  state  of  Pennsylvania,  a  son  of  Per- 
clval A.  Hannah,  the  lunatic,  petitions  and 
shows  that  his  father  has  since  been  and 
still  Is  confined  In  the  Cumberland  county  in- 
sane asylum,  and  avers  that  his  lunacy  was 
acute,  and  that  he  has  now  so  far  recovered 
that  bis  mental  faculties  are  In  healthy  and 
normal  condition,  and  his  physical  state  such 
as  to  enable  him  to  attend  to  his  affairs,  and 
be  prays  that  his  father  may  have  leave  to 
traverse  the  Inquisition,  or  that  an  Issue  may 
be  awarded  to  try  the  fact  of  his  lunacy. 

By  the  common  law  no  traverse  of  the  in- 
quisition was  allowed,  but  right  to  traverse 
was  first  granted  by  statute  in  the  time  of 
Edward  III.  Shelford  on  Lunacy,  113.  The 
statute  of  Edward  never  has  become  a  part 
of  the  law  of  this  state.  Llndsley's  Case,  46 
N.  J.  Bq.  358,  364, 19  Atl.  726.  With  us  a  trav- 
erse will  be  allowed  only  upon  the  exercise  of 
sound  judicial  discretion.  Id.  By  the  English 
practice  a  lunatic  might  traverse  the  Inquisi- 
tion either  in  person  or  with  the  Chancellor's 
permission  by  attorney.  Shelford,  118.  And 
where  the  lunatic  was  confined  in  prison  for 
debt,  and  a  petition  to  traverse  had  been 
presented,  the  Lord  Chancellor  ordered  a 
habeas  corpus  to  bring  the  lunatic  before 
the  Chancellor  at  the  sitting  of  the  court  two 
days  afterwards.  Id.  And  the  party  may 
apply  either  In  person  to  the  Chancellor  to 
be  Inspected  or  his  friends  may  sue  out  a 
writ  returnable  In  Chancery  for  that  purpose. 
Id.,  110.  In  the  Matter  of  Hell,  a  Lunatic, 
8  Atk.  635,  Lord  Chancellor  Hardwlcke  had 
before  him  the  question  whether  a  person 
could  traverse  an  Inquisition  of  lunacy  with- 
out bringing  the  lunatic  in  propria  persona 
before  the  court,  and  he  observed  that  as  to 
an  Inquisition  de  Idlota  the  subject  may  in 
person  or  by  his  friends  come  into  Chancery 
and  show  the  matter  and  pray  that  he  may 
be  examined  before  the  Chancellor,  and.  If 


upon  examination  he  be  found  no  Idiot,  thm 
the  inquisition  shall  be  taken  as  void.  He 
held  that  the  same  practice  obtained  with  ref- 
erence to  lunacy.'  In  Covenfaowen's  Case,  1 
N.  J.  Eq.  19,  Chancellor  Vroom  said,  at  page 
21 :  "It  is  clear  that  a  stranger  has  no  right 
to  Interfere  in  a  proceeding  of  this  nature. 
He  can  neither  sue  out  a  commission,  nor 
can  he  make  himself  a  party  to  it  by  any  ap' 
plication  he  may  make  to  this  court  I  take 
it  to  be  equally  clear  that  when  a  person  has 
actual  interests  either  equitable  or  legal, 
which  are  affected  by  the  Inquisition,  he  may 
apply  to  this  court  for  relief."  The  Chan* 
cellor  was  dealing  with  the  case  of  one  who 
had  acted  as  attorney  in  fact  for  the  lunatic, 
and  who  alleged  that  by  reason  of  the  find- 
ing of  the  jury  he  was  greatly  endangered 
In  the  matters  transacted  by  him  as  attor- 
ney. The  Chancellor  considered  that  the  at- 
torney's petition  should  be  dismissed,  but  r»> 
marked,  at  page  23:  "Taking  all  cases  to- 
gether. It  Is  fairly  to  be  Inferred,  as  I  think, 
that  applications  on  the  part  of  third  per- 
sons. In  matters  of  this  nature,  are  not  to 
be  encouraged,  yet  that  they  will  be  listened 
to  and  granted  when  actual  bona  fide  inters 
ests  and  rights  are  endangered." 

The  petitioner  for  this  traverse  Is  certain- 
ly a  stranger  to  the  proceedings ;  bnt,  as  the 
son  of  the  subject  of  the  inquisition  he  has 
an  actual  bona  fide  Interest,  filial  and  senti- 
mental, rather  than  substantial,  though  it 
may  be,  to  have  the  question  of  his  father's 
lunacy  tried  out.  It  would  be  an  anomaly. 
Indeed,  If  children  could  not  Intervene  to  pro- 
tect parents  declared  to  be  lunatics  In  these 
proceedings  on  inquisition;  but,  assuming  the 
verity  of  the  allegations  in  the  petition  un- 
der consideration,  still  the  subject  of  the  in- 
quest is  not  entitled  to  traverse  the  inquisi- 
tion. That  remedy-  is  available  only  on  an 
allegation  that  lunacy  has  been  untruly  found. 
Shelford,  113, 114.  Where  a  party  Is  aggriev- 
ed by  the  finding  of  an  inquisition  of  lunacy, 
the  proper  procedure  Is  by  a  direct  appeal  to 
the  court  by  means  of  a  traverse.  Ency.  PL 
&  Pr.  vol.  10,  p.  1202.  As  the  petition  does 
not  deny  that  lunacy  was  proi>erly  found, 
but,  on  the  contrary,  admits  the  Insanity  of 
the  subject  at  the  time  of  office  found  by  the 
assertion  that  the  lunacy  was  acute  and  that 
the  subject  has  now  recovered,  no  case  for 
a  traverse  is  presented. 

On  this  application  It  Is  not  shown  wheth- 
er a  guardian  was  appointed  for  the  luna- 
tic by  the  orphan's  court  to  which  the  pro- 
ceedings were  transmitted  according  to  th« 
statute,  and  the  application  is  not  one  In 
form  to  supersede  the  inquisition  under 
our  practice,  in  which  cases  it  Is  the  usu- 
al course  to  refer  the  matter  to  a  mas- 
ter to  take  proofs  as  to  the  state  of  mind 
of  the  petitioner,  and  to  report  the  proofs 
with  his  opinion  thereon.  In  re  Bogers, 
5  N.  J.  Eq.  46;  In  re  Price,  8  N.  J.  Eq. 
633;    In  re  Weis,  16  N.  J.  Eq.  818;    In  ra 
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Ellis  (N.  J.  Oh.)  e2  Atl.  702.  It,  as  alleged 
In  the  petition,  the  subject  has  now  recovered 
from  bis  lunacy,  he  is  entitled  to  be  liberated 
under  the  statute.  Our  act  concerning  the 
commitment  of  insane  persons  to  hospitals 
provides  that  such  persons  shall  be  confined 
therein  until  restored  to  reason  or  removed 
or  discharged  according  to  law.  P.  L.  1898. 
p.  220,  bottom  of  page  221,  amended  P.  L. 
1906,  pp.  679,  681. 

If  Mr.  Hannah  has  been  restored  to  reason, 
and  the  authorities  of  the  Institution  In  which 
he  'is  confined  refuse  to  discharge  him,  he 
may  be  enlarged  on  habeas  corpus,  and  the 
proceedings  may  be  had  before  the  Judge  of 
a  common-law  court,  or  this  court  P.  I* 
1898,  p.  231;  In  re  Lee  (N.  J.  Ch.)  65  AtL 
107. 

Unless  the  petitioner  chooses  to  pursue  the 
remedy  by  habeas  corpus,  an  application  to 
supersede  the  ingulsltlon  upon  the  ground  of 
the  restoration  to  sanity  of  the  subject  of  the 
Inqupst  will  be  entertained. 

The  application  for  a  traverse  must  be 
denied. 

(72  N.  J.  E.  297) 

DEFIANCE  FRUIT  CO.  v.  FOX. 

(Court  of  Chancery  of  New  Jersey.     Nov.  22. 
1906.) 

1.  Watebs  and  Water  Coubses  (S   177*)— 
Flowaob— Injun  enow. 

The  bill  averred  that  defendant  maintain- 
ed a  milldam,  which  caused  backwater  to  oveiv 
flow  complainant's  cranberry  bogs.  The  answer 
denied  that  the  dam  occasioned  the  overflow  of 
complainant's  land,  and  also  set  up  a  prescrip- 
tive right  to  maintain  the  dam  as  it  was.  Held, 
that  the  Court  of  Chancery  is  without  jurisdic- 
tion to  try  these  issues. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  260 ;   Dec.  Dig.  i 

2.  Retention  or  Bill. 

The  bill  is  retained  to  enable  complainant 
to  establish  its  riglit  at  law  because  the  answer 
failed  to  deny  the  jurisdiction  of  the  court,  and 
the  bill  sought  mandatory  relief  which  could  be 
appropriately  granted  after  complainant's  right 
at  law  should  be  established. 
(Syllabus  by  the  Court) 

'  Bill  by  the  Defiance  Fruit  Company  against 
Thomas  C.  Fox.    Hearing  continued. 

The  bill  in  this  cause  is  filed  to  procure  an 
Injunction  to  restrain  defendant  from  back- 
ing water,  by  means  of  a  dam,  upon  com- 
plainant's lands,  and  to  compel  defendant  to 
remove  the  dam.  The  bill  alleges :  That  com- 
plainant Is  the  owner  of  land  on  either  side 
of  an  ancient  water  course  called  "Scotland 
branch";  that  complainant's  land,  adjacent 
to  the  water  course.  Is  In  use  as  a  cultivated 
cranberry  bog,  which  requires  the  use  of  the 
stream  In  its  natural  condition  for  drainage ; 
that  defendant  has  for  a  great  many  years 
maintained  a  dam  across  the  water  course 
at  a  point  below  complainant's  land  for  the 
purpose  of  obtaining  water  power  with  which 


to  operate  his  mill,  and  has  recently  raised 
the  level  of  the  pond  formed  by  the  same  so 
that  the  water  backs  up  and  overflows  com- 
plainant's land  and  cranberry  bogs,  causing 
complainant  Irreparable  injury;  and  that  de- 
fendant threatens  to  raise  the  water  even 
higher. 

The  answer  denies  any  knowledge  as  to 
complainant's  ownership  of  the  land  in  ques- 
tion, and  denies  that  defendant  has  at  any 
time  raised  the  level  of  the  water  so  that  It 
backs  up  to  complainant's  land  or  injures  It 
or  the  cranberry  bogs,  and  denies  any  threats 
or  Intention  upon  defendant's  part  to  raise 
the  water  higher,  and  avers  that  any  excess 
of  water  on  complainant's  land  is  caused  by 
improper  discharge  of  water  from  a  milldam 
on  the  same  stream  above  complainant's  land, 
and  also  by  clogging  of  the  channel  of  the 
stream  at  and  below  complainant's  lands. 
The  answer  further  avers  that  the  dam  of 
defendant  and  the  waters  held  by  the  dam 
have  been  maintained  by  defendant  as  they 
now  are  for  more  than  20  years  continuous- 
ly next  preceding  the  filing  of  the  bill. 

George  J.  Bergen  and  John  W.  Westcott 
for  complainant  Henry  8.  Alvord,  for  de- 
fendant 

LEAMIN6.  V.  C.  (after  staHng  the  facts  as 
above).  This  cause  coming  on  for  final  hear- 
ing, I  have,  on  my  own  motion,  declined  to 
proceed  further  until  complainant  shall  have 
established  his  rights  at  law. 

It  is.  In  this  state,  well  settled  that  this 
court  will  not  adjudicate  controversies  of  this 
class  unless  defendant's  misconduct  shall  be 
admitted  or  shall  have  been  established  at 
law  against  him.  The  present  case  is  essen- 
tially similar  to  Outcalt  v.  George  W.  Helme 
Co.,  42  N.  J.  Eq.  605,  4  Atl.  Ol«).  9  Atl.  083. 
The  complainant's  right  to  relief  is  not  ad- 
mitted, and  cannot  be  made  clear  until  the 
defendant's  averments  are  overthrown,  and 
there  is  in  this  case  no  other  circumstance 
to  warrant  the  interposition  of  a  court  of 
equity  before  the  right  is  established  at  law. 
Complainant  relies  upon  Carlisle  v.  Cooper, 
21  N.  J.  Eq.  576.  In  that  case  the  legal 
right  of  complainant  was  admitted,  and  the 
object  of  the  bill  was  to  ascertain  the  extent 
of  the  right  and  to  protect  it  in  a  manner  not 
attainable  by  legal  procedure. 

There  is  in  the  present  case,  however,  one 
element  of  which  this  court  may  take  cog- 
nizance. I  refer  to  the  allegation  of  the 
bill  that  defendant  has  threatened  to  raise 
the  water  higher  than  it  now  is  or  has  been. 
The  answer  denies  such  threat,  and  disclaims 
such  purpose,  and  makes  no  claim  of  right 
to  raise  the  water  higher  than  its  present  lev- 
el. The  issues  as  presented  may  be  said  to 
admit  the  right  of  complainant  to  protection 
against  a  higher  level  of  the  water.  If  there- 
fore complainant  desires  to  proceed  to  estal>- 
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Dab  the  fact  that  defendant  threatened  and  at 
the  date  of  the  flUng  of  the  bill  Intended  to 
raise  the  level  of  the  water  to  the  Injury  of 
complainant,  the  cause  may  proceed  to  hear- 
ing at  once  on  that  Issue  alone;  otherwise 
the  cause  will  be  held  In  its  present  condition 
until  complainant  shall  have  had  a  reason- 
able time  to  establish  its  right  at  law. 

I  shall  hold  the  cause  and  not  dismiss  the 
bill  for  the  reason  that  the  answer  In  no  way 
denies  the  JnrtscUotlon  of  this  court  as  to 
the  matters  in  which  I  hold  this  court  is 
without  jurisdiction,  and  nlso  because  one  ot>- 
Ject  of  the  bill  Is  to  secure  afflrmatlre  relief 
to  remove  the  obstruction,  a  relief  which  can 
be  appropriately  adjusted  in  this  cause  should 
complainant  succeed  in  the  establishment  of 
Its  right  at  law.  See  Todd  r.  Staats,  eo  N. 
X  Eq.  607,  46  AtL  645. 


(7<  N.  J.  B.  ST) 

MAYOR.  ETC.,  OF  BOROUOn  OP  ROUTH 

AMBOZ  et  al.  t.  PENNSYLVANIA 

B.  CO.  et  aL 

(Court  of  Chancery  of  New  Jeney.    Jane  1, 
1008.) 

1.  BAn.BOADS    (I    95*)— CBOSSINOS— IMPKOVE- 
ICENT. 

Where  a  railroad  company  was  required  to 
maintain  a  proper  passageway  under  its  tracks 
at  a  crossintr.  a  bill  to  compel  the  railroad  com- 
pany to  enlnrge  such  pawsaxe  to  provide  for  in- 
creased traffic,  etc.,  must  be  regarded  as  a  bill 
not  to  abate  a  nuisance  in  a  public  highway  or 
for  the  determination  of  easements,  but  as  only 
invoking  the  chancery  jurisdiction  conferred  by 
General  Railroad  Act  (P.  L.  1003.  p.  600)  f 
29,  providing  that,  when  a  railroad  shall  not 
properly  construct  and  mnintain  crossings  of 
nigbways  by  Its  railroad  tracks  as  required  by 
law,  the  township  or  municipality  may  proceed 
in  equity  to  compel  specific  performance  of  the 
duties  Imposed  by  law  on  the  company  in  that 
respect,  etc. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  281 ;  Dec.  Dig.  S  95.*] 

2.  HiGHWATS  ({  14*)— Width— USEB. 

The  extent  of  user  ordinarily  determines  the 
minimum  width  of  a  highway;  the  extent  of 
user  not  being  limited,  however,  to  the  track 
formed  by  the  wheels  of  vehicles. 

rE>l.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  I  21;  Dec.  Dig.  i  14.*] 

&   HIOHWATS   (f    100»)— EXTTNT  OF  TJSX. 

Where  the  public  acquires  a  right  of  travel 
over  the  land  of  another,  the  public  easement 
includes  the  use  of  such  adjacent  lands  as  may 
be  needed  for  ordinary  repairs  and  improve- 
ments. 

[Bd.  Note.— For  other  cases,  see  Hiidiways, 
Cent  Dig.  S  336;    Dec.  Dig.  |  109.*] 

4.  BAn.B0ADS  (S  94*)— "Cbossino," 

In  order  that  a  railroad  "crossing"  shall  ex- 
ist the  railroad  and  the  highway  must  Intersect 
each  other  at  some  degree,  or  at  least  one  must 
be  superimposed  on  the  other. 

[Ed.   Note.— For  other  cases,  see   Bailioads, 
Cent  Dig.  I  260;    Dec.  Dig.  f  94.* 

For  other  definitions,  see  Words  and  Phrase^ 
vol.  2.  pp.  ■nan.  1764;   vol.  8.  p.  7624.] 


5.  BAtLBOADS  (S  85*)— Cfttoaanroa — Bxmmt — 

Passage. 

The  charter  of  a  railroad  company  (P.  lb 
1829-30;  p.  88,  I  16)  required  it  to  construct 
and  keep  in  repair  good  and  sufficient  bridges 
or  passages  over  the  railroad  or  roads  where  any 
public  or  other  road  shall  cross  the  same,  so 
that  the  passage  of  carriages,  horses,  and  cattle 
on  the  roads  snail  not  be  prevented  thereby,  etc. 
General  Railroad  Act  (P.  U  1903.  p.  659),  |  26, 
makes  it  the  duty  of  every  railroad  company  to 
construct  and  keep  in  repair  sufficient  passages 
over,  under,  and  across-  tne  road's  right  of  way 
BO  that  public  travel  shall  not  be  impeded,  etd, 
provided  that  section  shall  not  enlarge  the  duty 
imposed  by  charter  on  any  railroad  incorporated 
prior  to  1873.  Beid,  that  section  26  did  not 
enlarge  the  charter  duties  of  the  railroad  com- 
pany under  which  it  was  not  required  to  con- 
struct  an  underneath  crossing  to  the  full  width 
of  the  street,  but  was  only  required  to  construct 
a  "passage"  sufficiently  largie  for  the  accom- 
modation of  the  existing  needs  of  the  public. 

[EM.  Note.— For  other  cases,  see  BailToad% 
Cent  Dig.  i  276;  Dec.  Dig.  i  95.*] 

8.  RAII.B0AD8  (I  93*)— HlOHWAT  CBOSSIKaS— 

Polios  Poweb. 

The  Legislature,  in  the  exercise  of  police 
power,  ma^  Increase  the  burdens  on  railway 
companies  in  respect  to  highway  crossings. 

[Ed.   Note. — For  other  cases,   see  Bailroadi^ 
Cent  Dig.  i  261;   Dec.  Dig.  |  93.*] 

7.  RAIIAOADS    (i   95*)— CB088XITOS— Enuibox- 

UENT. 

Where  a  railroad  was  not  constructed  prior 
to  April  21,  1873,  and  its  charter  required  it  to 
construct  and  keep  in  repair  sufficient  bridges  or 
passages  over  its  railroad  where  any  ppblic  or 
other  road  shall  cross  the  same,  the  Chancery 
Court,  in  a  statutory  action  authorised  by  Rail- 
road Law  (P.  L.  1903,  p.  600)  |  29.  had  power 
to  compel  the  company  to  construct  a  good  and 
sufficient  passage  under  its  road  for  the  accom- 
modation of  travel  on  a  street  with  which  the 
road  bad  provided  an  inadequate  undercrossing: 

[Ed.  Note.— For  other  cases,  see  Ballroadib 
Cent  Dig.  |  281;   Dec  Dig.  |  95.*] 

&  Bailboads  (I  9.5*)— CBOSSINaS— "OVKK." 

W'bere  a  railroad's  charter  required  it  to 
construct  good  and  sufficient  bridges  or  passages 
"over"  its  railroad  or  roads  where  any  publie 
highway  shsll  cross  the  same,  the  word  "over^ 
was  used  in  its  ordinary  sense  to  mean  "above." 

[E2d.  Note.— For  other  cases,  see  Bailroad& 
Cent  Dig.  |  279;  Dec  Dig.  |  K.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  6123,  6124.] 

9.  Railboadb  (i  95*)— URnKBCWMsnro— Maht- 

XERANCE. 

Where  a  railroad  company  was  required  to 
construct  and  maintain  an  underpassage  when 
a  street  crossed  Its  right  of  way  for  a  distance 
of  285  feet  covered  by  17  traus,  the  railroad 
company  was  required  to  build  and  maintain  a 
passage  33  feet  wide  and  light  the  same  either 
by  suitable  openings  or  artificial  light,  to  pave 
the  same  to  conform  to  the  street,  and  to  keep 
it  properly  drained. 

[Ed.   Note.— For  other  cases,  see  Bailroada: 
Cent  Dig.  {  276;   Dec  Dig.  |  95.*] 

10.  Raclboads    (i    95*)  — CBOBsnfoa  — Con*. 
8TBU0TI0N— Notice. 

Notice  to  a  railroad  company  to  construct 
and  repair  an  underpassage  or  crossing  ia  not  a 
condition  to  the  maintenance  of  a  euit  to  compel 
specific  performance  of  the  railroad's  dnty  to  do 
so  under  Bailroad  Law  (P.  L.  1903,  n.  660)  I 
29,  authorizing  the  township  or  municipality  by 
suit  in  equity  to  compel  specific  performance  of 
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tbe   duties   Imposed   on    the   railroad   company 
with  reference  thereto  by  law. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  i  281 ;  Dec.  Dig.  |  95w*] 
U.  BaILBOADS     (I     95*)— CBOB8INOB  — CoH- 

BTBUCTioN— Parties. 

Under  Railroad  Law  (P.  L.  1903,  p.  660)  f 
28,  authorizing  the  township  or  munidpality  td 
proceed  in  equity  to  compel  specific  performance 
of  a  railroad  company's  duty  to  construct  and 
maintain  proper  crossings,  the  county  was  nei- 
ther an  improper  nor  unnecessary  part^  com- 
glainant  to  a  suit  by  the  common  council  of  a 
orough  for  such  relief. 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  (  281 ;  Dec.  Dig.  i  95.*] 

Suit  by  tbe  Mayor  and  Common  Council 
of  the  Borough  of  South  Amboy  and  the 
Board  of  Chosen  Freeholders  of  the  County 
of  Middlesex  against  tbe  Pennsylvania  Rail- 
road Company  and  the  United  New  Jersey 
Railroad  &  Canal  Company.  Decree  for  com- 
plainants. 

Frederick  M^  P.  Pearae  and  George  8.  SU- 
Eer,  for  complainants.  Alan  H.  Strong,  for 
defendants. 

STEVENSON.  V.  0.  The  object  of  the 
bill  to  to  effect  a  change  of  conditions  of  In- 
convenience and  danger  which  are  alleged  to 
exist  In  the  borough  of  South  Amboy  at  that 
part  of  the  public  highway  known  as  "Rldge- 
fleld  avenue."  where  the  railroad  of  the  de- 
fendants crosses  the  same.  The  bUI  purports 
to  exhibit  the  statutory  eqnitable  action  to 
compel  the  specific  performance  of  tbe  duties 
Imposed  by  law  upon  the  defendants  with 
respect  to  this  crossing  provided  by  section 
29  of  the  general  railroad  act  of  1903  (Lawa 
1903,  p.  660). 

The  Important  physical  facta  which  con- 
stitute the  grievances  which  the  complain- 
ants assert  on  behalf  of  the  traveling  public 
are  as  follows:  The  defendant  the  Pennsyl- 
vania Railroad  Company,  which  to  (iterating 
the  railroad  eonstructed  under  the  charter 
of  the  Camden  &  Amboy  Company,  and  its 
predecessors  In  title  and  possession,  have 
gradually  multiplied  parallel  tracks  extend- 
ing across  Ridgefleld  avenue  until  there  are 
17  in  number,  and  the  section  of  the  high- 
way covered  oyer  by  these  tracks  has  come 
to  measure  266  feet  The  Camden  &  Amboy 
charter  was  passed  in  the  year  1830  (Laws 
1829-aO,  p.  83).  so  that  the  first  trade  must 
have  been  constructed  at  some  time  after 
that  date.  For  a  period  following  this  first 
construction,  the  proofs  show  that  a  passage- 
way over  the  railroad  was  made  and  main- 
tained by  the  operating  company,  which  pass- 
ageway was  snfflciently  wide  to  enable  two 
vehicles  going  in  opposite  directions  to  pass 
each  other  at  every  point.  At  a  later  period 
— whether  after  ratolng  the  grade  of  the 
track  of  the  railway  company  or  not  does  not 
directly  appear — ^the  highway  was  passed 
through  the  embankment  of  the  company  and 
under  the  rails  of  Its  track.     The  railway 


company  thereupon,  at  first  perhaps  by  means 
of  timber,  and  soon  afterwards  at  any  rate 
by  means  of  stone  walls  or  abutments,  car- 
ried its  rails  over  the  highway.  The  pass- 
ageway thus  provided  for  the  public  seems 
to  have  been  reasonably  sufficient  for  all  the 
purposes  of  travel  during  that  early  period. 
I  do  not  think  that  It  to  necessary  to  go  back 
of  this  condition,  which  was  established  and 
apparently  accepted  by  tbe  traveling  public 
about  60  years  ago  or  more.  Tbe  stone  walls 
were  14  feet  apart  and  perhaps  26  or  30  feet 
in  length.  They  encroached  upon  the  high- 
way to  an  extent  hereinafter  considered.  The 
space  between  the  raUs  was  not  planked 
over.  There  to  no  indication  that  the  pass- 
ageway was  inconvenient  from  lack  of  light 
or  adequate  drainage.  The  character  of  the 
adjacent  lands  and  the  Infreqnent  use  of  the 
highway  probably  made  the  passageway  amply 
sufiiclent  for  all  the  purposes  of  travel  in  that 
day. 

One  ancient  witness  testified  that  vehicles 
did  not  undertake  to  pass  each  other  between 
these  walls,  but  that  the  driver  of  a  vehicle 
could  readily  look  ahead  through  the  pass- 
ageway, and  if  two  vehicles  happened  to 
meet  at  tbe  passageway,  which  no  doubt  was 
an  infrequent  occurrence,  one  would  wait  for 
the  other.  From  the  condition  of  reasonable 
convenience  and  safety  above  described,  a 
steady  change  in  the  direction  of  inconvea- 
ienoe  and  danger  has  been  caused  by  the  In- 
crease of  travel  on  the  road  and  by  the  Op- 
erations of  the  railway  company  In  widening 
its  embankment  and  adding  line  after  line  of 
parallel  tracks.  Tbe  stone  walls  have  be«i 
extended  in  order  to  aoatain  these  lines  of 
rails.  When  the  waUs  had  attained  a  om- 
slderable  distance,  it  ai^ears  to  have  become 
evident  to  the  operators  of  the  railway  tbat 
some  provision  must  be  made  for  permitting 
vehicles  to  pass  each  other  in  what  bad  be- 
come a  tunnel.  The  railway  company  had 
not  only  extended  the  walto,  but  had  laid 
planking  between  the  raito  so  that  the  hl^- 
way  passed  through  a  rectangular  tube  of 
which  the  bottom  apparently  was  the  road- 
bed, the  aides  were  the  parallel  stoae  walls, 
and  the  top  consisted  of  the  girders  upon 
which  the  raUs  were  laid  and  the  planking 
which  closed  the'  intervening  space.  A  turn- 
out therefore  was  constructed  with  a. row  of 
pillars  or  supports  in  the  center;  the  stone 
walto  being  made  to  recede  from  each  other 
in  a  curved  line.  The  stone  walls,  however, 
at  the  end  of  the  turnout  were  brought  to- 
gether to  about  the  same  distance  from  each 
other  as  that  which  separated  them  at  the 
start,  viz.,  about  14  feet  When  the  last 
tracks  at  the  extreme  southeasterly  side  of 
the  right  of  way  of  tlfe  railroad  company 
were  laid,  it  seemed  to  be  recognized  by  the 
operators  of  the  railroad  that  an  indefinite 
extension  of  this  huge  dark  pipe  through 
which  the  highway  ran  would  not  be  advto- 
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able,  and,  accordingly,  tb^  aide  walls  were 
made  to  recede,  forming  a  flare.  Along  one 
side  of  tbe  entire  passageway  runs  a  side- 
walk 2  feet  and  6  Incbes  wide,  leaving  only 
11  feet  and  7  Inches  for  tbe  roadway  for 
vehicles. 

Tbe  grade  of  tbe  highway  when  the  rail- 
road was  constructed  across  It  ascended  to- 
ward the  east  from  a  point  at  or  near  the 
location  of  the  first  track  or  tracks.  As  the 
tracks  were  multiplied,  and  the  passageway 
or  tunnel  under  them  was  extended  toward 
the  east,  the  grade  of  the  highway  was 
changed  presumably  because  of  the  neces- 
sity for  maintaining  all  tbe  railroad  tracks 
on  substantially  one  plane  or  grade.  The 
result  was  to  lower  the  grade  of  the  highway 
at  least  for  a  considerable  distance  under 
some  and  probably  many  of  tbe  more  easter- 
ly tracks,  and  to  make  tbe  assent  up  a  bill 
from  the  easterly  end  of  tbe  crossing  more 
steep.  There  is  direct  testimony  to  this  ef- 
fect When  tbe  railroad  track  or  tracks 
were  first  carried  over  the  highway,  it  may 
be  that  the  natural  ancient  grade  of  the 
highway  was  not  in  any  way  changed.  It 
may  also  be  that  the  girders  or  other  sup- 
ports upon  which  tbe  rails  were  laid  were 
high  enough  above  the  grade  of  the  highway 
to  afford  sufficient  headway  for  all  sorts  of 
vehicles  which  were  customarily  used  In 
that  locality.  However  this  may  be,  the 
evidence,  I  think,  establlsbeB  beyond  all 
question  that  under  the  conditions  which 
now  exist,  and  which  may  have  been  caused 
by  tbe  construction  of  these  parallel  rail- 
way tracks  In  recent  times,  the  highway  now 
has  Insufficient  headway  for  the  convenient 
passage  of  the  higher  kinds  of  vehicles.  It 
Is  unnecessary  more  particularly  to  describe 
the  conditions  at  tills  crossing  of  tbe  defend- 
ant's railway  over  Rldgefield  avenue  as  they 
exist  to-day.  These  conditions  create  a  con- 
stant inconvenience  and  danger  to  the  pub- 
lic, as  has  been  amply  proved.  The  passage- 
way Is  so  dark  that  the  borough  of  South 
Amboy  has  assumed  tbe  burden  of  lighting 
the  same  with  artificial  lights.  In  times  of 
heavy  rains  large  quantities  of  water  and 
sand  are  carried  down  into  one  of  tbe  open 
ends  of  the  tunnel  and  render  for  a  time  the 
roadway  impassable;  there  being  apparent- 
ly no  provision  for  lateral  drainage  through 
the  walls.  After  the  water  has  sunk'  Into 
the  soil,  the  sand  remains  obstructing  the 
highway,  and  the  public  authorities  are  put 
to  expense  In  removing  the  sanve- 

The  theory  of  tbe  bill  is  that  the  duty  of 
changing  these  inconvenient  and  dangerous 
conditions  Is  imposed  by  law  upon  the  de- 
fendant railway  corporation,  and  that  the 
Court  of  Chancery  in  the  exercise  of  the 
Jurisdiction  created  by  section  29  of  the 
general  railroad  act  can  compel  tbe  specific 
performance  of  this  duty.  It  is  admitted 
that,  by  virtue  of  the  consolidation  which 
created  the  defendant  tbe  United  New  Jersey 
Ballroad  ft  Canal  Company,  that  company 


became  charged  with  all  tbe  duties  of  tbe 
Camden  &  Amboy  Company  under  Its  char- 
ter, and  that  by  virtue  of  the  lease  of  tbe 
United  Railroad  &  Canal  Company  to  the 
other  defendant,  the  Pennsylvania  Railroad 
Company,  which  lease  was  ratified  by  the 
Legislature  of  New  Jersey  (Laws  1873,  p. 
129S),  the  duties  imposed  on  tbe  United  New 
Jersey  Railroad  &  Canal  Company  with  ref- 
erence to  the  crossing  of  highways  were 
charged  upon  ttke  Pennsylvania  Railroad 
Company.  Tbe  lease  which  was  thus  ratified 
has  not  been  put  In  evidence,  but  neither  tbe 
answer  nor  the  proofs  show  that  the  duties 
of  the  lessor  company  with  respect  to  the 
crossing  of  Rldgefield  av»iue  were  transfer^ 
red  to  the  lessee  company  so  as  to  relieve  the 
lessor  company  therefrom.  Under  the  plead- 
ings and  proofs,  the  two  defendants  must 
be  regarded  as  charged  with  all  tbe  duties 
with  respect  to  this  crossing  which  would 
be  Imposed  upon  tbe  Camden  &  Amboy  Com- 
pany if  that  corporation  were  now  operating 
this  road  under  its  charter. 

Tbe  bill  in  this  case  in  my  opinion  must 
be  regarded  as  Invoking  only  the  Jurisdic- 
tion conferred  upon  the  Court  of  Chancery 
by  section  29  of  the  general  railroad  act 
It  is  not  a  bill  to  have  conflicting  easements 
regulated,  or  to  have  a  nuisance  In  a  public 
highway  abated  by  an  Injunction.  As  the 
bill  is  framed,  and  as  the  case  has  been 
tried,  the  only  proper  decree  In  favor  of  the 
complainant  must  be  a  decree  adjudging 
that  the  defendants  have  "not  properly  con- 
structed and  maintained"  the  "crossing" 
above  described,  and  directing  the  "specific 
performance  of  the  duties  Imposed  by  law" 
upon  the  defendants  "with  respect  to  the 
construction,  maintenance,  and  repair"  of 
said  "crossing."  Incidentally  what  is  now 
a  nuisance  may  be  removed,  and  the  use  of 
land  subjected  to  confiictlng  easements  may 
be  In  a  measure  r^ulated.  A  bill  to  abate 
a  nuisance  might  accomplish  its  purpose  and 
yet  leave  the  most  Important  duties  of  the 
defendants  with  respect  to  the  highway 
crossing  entirely  undefined  and  unenforced. 
A  bill  to  regulate  conflicting  easements 
might  practically  create  new  duties  and  ex- 
hibit a  radically  different  cause  of  action 
from  that  which  Is  vested  in  a  township  or 
municipality  by  section  29  of  the  general 
railroad  act  I  think  therefore  that  we  may 
disregard  tbe  plausible  arguments  of  coun- 
sel for  the  complainants  based  upon  the  as- 
sumption that  In  this  case  tbe  Court  of  Chan- 
cery may  exercise  Its  Jurisdiction  relating 
to  nuisances  or  its  Jurisdiction  to  regulate 
under  certain  conditions  tbe  use  of  conflict- 
ing easements.  The  bill  of  complaint  most 
amply  exhibits  tbe  statutory  action  created 
by  the  above-cited  statute,  and  that  statu- 
tory action  affords  a  complete  remedy  for 
all  tbe  grievances  set  forth  in  the  bill. 

1.  The  first  question  to  be  determined  re- 
lates to  the  nature  and  legal  status  of  this 
public  highway  known  as  "Rldgefield  Av«- 
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nne."  The  proofs  show  that  prior  to  the 
oonstmction  of  the  first  track  of  the  Camden 
&  Amboy  Ballroad  Company  this  highway 
existed  leading  from  South  Amboy  In  a 
westerly  direction  through  a  sparsely  settled 
territory,  and  terminating  at  a  certain  dock 
or  docks  on  the  Raritan  river.  The  road 
now  leads  to  a  bridge  which  has  recently 
been  erected  across  the  river  and  forms  a 
direct  line  of  communication  between  Perth 
Amboy  and  South  Amboy.  Many  buildings 
have  been  erected  on  the  westerly  side  of 
the  railway  where  formerly  there  were  open 
fields  and  unlnclosed  lands.  The  volume  of 
travel  over  Ridgefleld  avenue  In  consequence 
of  these  changes  and  Improvements  has  very 
greatly  Increased.  An  effort  was  made  to 
show  that  a  road  was  laid  out  In  1866  which 
coincided  with  Ridgefleld  avenue  at  this  rail- 
way crossing;  but  I  think  the  proof  entirely 
failed.  We  have  to  deal  with  the  highway 
as  It  existed  by  user  or  presumed  dedication 
when  the  railroad  tracks  were  constructed 
over  it 

A  large  amount  of  testimony  ht^s  been 
taken  with  a  view  to  establishing  the  width 
of  Ridgefleld  avenue.  Counsel  for  cmplaln- 
ants  argue  that  the  law  establishes  a  pre- 
sumption in  the  case  of  these  ancient  roads 
that  they  were  laid  out  by  virtue  of  some 
former  statute,  and  therefore  must  be  deem- 
ed to  be  of  the  statutory  width.  The  case 
dted  to  sustain  this  view  is  Ward  v.  Folly, 
6  N.  J.  Law,  5GC,  decided  by  the  Supreme 
Court  through  Mr.  Justice  Kirkpatrick  in 
1819.  This  case  apparently  has  only  been 
cited  once,  and  then  in  a  dissenting  opinion 
filed  by  Mr.  Justice  Valentine  In  Vantilburgh 
V.  Shann,  24  N.  J.  Law,  740,  748  (1853).  The 
statutes  regulating  the  laying  out  of  roads 
are  then  cited  under  which  Ridgefleld  avenue 
might  have  been  anciently  laid  out,  and  the 
Insistment  is  made  that  Ridgefleld  avenue 
must  be  deemed  to  be  a  laid  road  "not  more 
than  four  nor  less  than  two  rods  wide." 
My  Impression  is  that  the  peculiar  doctrine 
laid  down  In  Ward  v.  Folly,  which  would 
seem  to  radically  alter  our  law  in  regard  to 
the  origin  of  highways  in  user  for  more  than 
20  years,  has  been  ignored,  if  not  practically 
overruled,  in  some  reported  cases,  and  has 
been  utterly  disregarded  in  large  numbers 
of  civil  and  criminal  cases  tried  at  the  cir- 
cuits. Counsel  for  the  defendants  points  out 
that  Chief  Justice  Kirkpatrick  based  his  de- 
cision upon  the  ground  that  the  road  In  ques- 
tion before  him  was  traced  back  to  a  time 
prior  to  the  year  1760,  when  no  road  books 
were  required  by  law  to  be  kept  in  the  coun- 
ty clerk's  offices.  It  is  argued  that  if  the 
doctrine  of  Ward  v.  Folly  is  still  sound  law 
in  New  Jersey,  it  should  be  strictly  confined 
to  cases  where  the  highway  is  shown  to  have 
been  In  existence  at  a  time  when  no  record 
was  required  by  law  to  be  kept  of  the  pro- 
ceedings by  which  It  was  laid.  There  Is  force 
I  think  In  this  argument  Certainly  in  this 
case  Ridgefleld  avenue  was  not  shown  to  have 


been  in  existence  until  many  years  after 
1760.  I  am  not  obliged  under  the  view  that  I 
take  of  this  present  case  to  ascertain  and 
establish  anything  more  than  the  minimum 
width  of  Ridgefleld  avenue  at  this  place  of 
crossing.  It  Is  safer,  it  seems  to  me.  to  ap- 
ply to  the  ascertainment  of  the  minimum 
width  of  Ridgefleld  avenue  the  rule  which 
has  generally  been  recognized  in  England 
and  throughout  the  United  States  according 
to  which  the  extent  of  the  user  determines 
the  width.  22  Am.  &  Eng.  Ency.  (2d  Ed.)  p. 
1224;  Schelmer  v.  Price,  66  Mich.  638,  32 
N.  W.  873;  Taimadge  v.  Hunttlng,  29  N.  T. 
447 ;  People  v.  Judges,  etc.,  24  Wend.  (N.  T.) 
491 ;  Morse  ▼.  Ranno,  82  Vt.  600,  607 ;  Savings 
Bank  v.  Stockwell,  84  Mich.  586,  48  N.  W.  174, 
22  Am.  St  Rep.  708;  Harlow  v.  Humiston,  6  . 
Cow.  (N.  T.)  189;  Marchand  v.  Town  of  Maple 
Grove,  48  Minn.  271,  51  N.  W.  606;  Davis  T. 
City  of  Clinton,  58  Iowa,  389,  10  N.  W.  768. 
The  authorities  agree  that  fences  and  fence 
lines  often  determine  the  width  of  a  high- 
way; but  there  Is  no  proof  in  this  case  of 
the  existence  of  fences  defining  the  limits  of 
Ridgefleld  avenue  at  this  crossing  place  when 
the  railroad  was  constructed  over  60  years 
ago.  The  great  weight  of  authority  is  oppos- 
ed to  the  notion  that  the  beaten  track  form- 
ed by  the  wheels  of  vehicles  indicates  the  ex- 
tent of  the  user  in  the  case  of  these  old 
country  roads  often  called  "drift  roads," 
which  run  through  rough  and  unfenced  lands. 
Vehicles  pass  over  these  roads  sometimes  at 
very  long  intervals.  They  seldom  meet ;  but, 
when  they  do  meet,  they  may  meet  anywhere. 
The  use  of  the  road  necessarily  involves  the 
passing  of  vehicles  by  each  other,  and  the 
necessity  for  such  passage  may  occur  at  any 
point  See  Hannum  v.  Inhabitants  of  Belch- 
ertown,  19  Pick.  (Mass.)  311,  812.  When  the 
public  acquire  such  a  right  of  travel,  and  the 
landowners  submit  to  the  enjoyment  of  such 
right,  the  easement  has  been  held  to  include 
the  use  of  "such  adjacent  lands  as  may  be 
needed  for  ordinary  repairs  and  improve- 
mmts."  Marchand  v.  Town  of  Maple  Grove, 
48  Minn.  271,  51  N.  W.  606  (1892).  The  own- 
ers of  lands  who  permit  a  highway  to  be  es- 
tablished two  or  three  miles  or  more  in  length 
must  be  presumed  to  know  that  at  any  time 
a  change  of  conditions  may  occur,  such  M 
actually  happened  in  this  case,  which  will  in- 
crease the  use  of  the  highway  and  multiply 
the  number  of  vehicles  passing  hourly  or 
dally  over  the  same  a  hundredfold  or  more. 
The  requirements  for  keeping  the  roadbed 
of  Ridgefleld  .ivenue  in  proper  condition  for 
use  to-day  by  the  carriages  and  heavy  auto- 
mobiles and  large  furniture  vans  which  now 
travel  over  it  may  be  very  different  from  the 
requirements  of  travel  over  the  same  highway 
76  years  ago,  when  the  passage  of  two  or 
three  wagons  per  day  may  have  measured 
the  average  use.  Macadamizing  the  surface 
of  the  road  may  involve  building  it  up  and 
draining  it  by  means  of  side  ditches.  The 
use  of  sufficient  land  on  the  side  of  the  track 


Digitized  by 


Google 


856 


78  ATLANTIC  BEPOBTBK. 


(N.X 


for  the  purposes  Indicated,  It  seem  to  me.  is 
plainly  within  tlie  public  easement  acquired 
by  dedication  or  user. 

Witliout  undertaking  to  discuss  tbe  mass 
of  testimony  given  by  ancient  witnesses  and 
presented  by  documents,  I  hare  reached  tbe 
conclusion  that  RIdgefleld  avenue  at  this 
place  of  crossing  must  be  deemed  to  have 
been  in  existence  when  tbe  railroad  was  built 
with  a  width  of  at  least  two  rods.  It  hap- 
pens by  accident  that  a  consideration  of  the 
space  necessary  for  two  large  loaded  vehicles 
to  conveniently  pass  each  other  with  suffi- 
cient space  on  each  side  of  the  roadbed  to  se- 
cure its  maintenance  in  good  condition  has 
led  me  to  just  about  this  flgnre,  33  feet.  The 
finding  therefore  has  the  very  great  ad- 
vantage of  being  In  accordance  with  the  ar- 
gument of  counsel  for  the  complainant  based 
upon  the  doctrine  of  Ward  v.  Folly,  and  also 
of  being  sustained  by  some  of  the  authorities 
wblch  support  a  presumption  that  a  road 
whose  origin  is  in  nser  or  dedication  has  the 
"usual  width"  of  the  roads  in  the  same  lo- 
cality. Hull  V.  Richmond,  2  Woodb.  &  M. 
837,  Fed.  Cas.  No.  6.861 ;  Fumiss  v.  Fumtss, 
29  Pa.  16.  It  may  be  that  a  close  examina- 
tion of  the  testimony  would  give  support  to 
tbe  theory  that  RIdgefleld  avenue  was  es- 
tablished by  user  of  a  greater  width  than  33 
feet  on  the  easterly  side  of  the  original  rail- 
road track  where  the  parallel  lines  of  the 
track  were  constructed  after  the  year  1885. 
This  matter,  however,  may  be  left  precisely 
as  I  have  left  the  question  of  the  applicabil- 
ity of  the  -rule  laid  down  in  Ward  v.  Folly. 
The  whole  of  the  highway  or  the  easterly 
portion  of  It  may  in  fact  be  found  to  have  a 
width  or  49V>  feet  or  of  50  feet,  both  of 
which  dimensions  have  been  referred  to  In 
the  argument  without  affecting  the  character 
of  the  decree  to  be  made  in  this  case  for  a 
reason  which  will  hereafter  appear. 

2.  The  next  question  Involves  the  ascer- 
tainment Qf  the  duties  which  the  defendants 
owe  to  the  public,  "with  respect  to  the  con- 
struction, maintenance,  and  repair"  of  this 
crossing. 

Counsel  for  the  respective  parties  in  this 
case  a?ree  that  the  doctrine  laid  down  by 
Chancellor  McGlll,  I  think  by  way  of  dictum 
when  the  case  is  carefully  analyzed,  in  the 
case  of  Rarltan  Township  v.  Port  Reading 
Co.,  49  N.  J.  Eq.  11,  23  Atl.  127,  applies  to 
this  case,  and  that  the  result  is  that,  when 
the  width  of  the  highway  has  been  ascer- 
tained, tbe  defendants  must  span  this  entire 
width  so  as  to  leave  the  same  entirely  unob- 
structed. The  view  so  expressed  by  Chancel- 
lor McGIll  cannot,  I  think,  be  deemed  to  have 
received  support  in  the  reference  to  it  made 
by  Mr.  Chief  Justice  Oummere  in  the  case 
of  Borough  of  Melucben  v.  Peunsylvanla  R. 
R.  Co.  (X.  J.)  69  Atl.  465.  It  certainly  is  a 
somewhat  strange  result  of  our  law  if,  in 
case  of  the  crossing  at  Metuchen,  the  Penn- 
sylvania Railroad  Company,  In  case  they  had 
built  their  embankment  a  few  feet  higher, 


would  hare  been  obliged  to  span  the  entire 
highway,  which  was  66  feet  wide;  whereas, 
by  keeping  their  rails  a  little  lower  and  low- 
ering the  grade  of  the  highway  a  span  of 
45  feet  was  deemed  adequate.  If  a  railway 
crosses  a  highway  In  a  deep  cut  50  feet  be- 
low the  origrinal  level  of  the  ground  where 
the  highway  runs,  the  construction  and  main- 
tenance of  a  bridge  across  the  cut  only  half 
the  width  of  the  highway  may  be  deemed  a 
full  performance  of  the  statutory  duty  Im- 
posed upon  the  railway  company.  A  rail- 
way which  runs  through  a  mountain  in  a  tun- 
nel does  not  "cross"  the  public  roads  wblch 
He  on  the  surface  of  the  mountain  a  quarter 
of  a  mile  perhaps  above  the  railway  tracks. 
In  order  to  a  case  of  "crossing,"  it  seems  to 
me,  tbe  two' things,  the  highway  and  the  rail- 
road, must  Intersect  each  other  in  some  de- 
gree, or  at  least  one  must  be  superimposed 
upon  the  other.  In  the  present  case  the  over- 
lapping or  intersection  of  the  highway  and 
the  railroad  is  established  beyond  all  doubt. 
The  original  public  easement  of  travel  over 
the  surface  of  the  road,  as  the  road  lay  even 
after  the  first  two  railroad  tracks  had  been 
constructed  across  it,  has  been  Interfered 
with  and  to  a  large  extent  destroyed  by  the 
removal  of  earth  and  tbe  consequent  lower- 
ing of  the  grade  of  the  road  as  track  after 
track  was  constructed  above  and  across  It 
If  there  was  sufBcIent  headway  for  the  pur- 
poses of  travel  50  or  75  years  ago,  the  proofs 
show  that  such  is  not  the  case  to-day;  that 
a  large  and  high  vehicle  is  liable  to  find  a 
passage  through  the  tunnel  impossible.  The 
natural  drainage  of  the  highway  has  been 
cut  off  by  the  extension  of  these  apparently 
solid  stone  walls,  while  changes  In  the  forma- 
tion of  the  ground  at  and  near  the  easterly 
end  of  the  tunnel  necessarily  caused  large 
quantities  of  water  and  sand  at  times  to  pass 
into  the  tunnel  and  obstruct  the  same.  A 
suitable  pavement  for  the  roadbed  which  is 
reasonably  necessary  for  the  purposes  of  mod- 
em travel  has  not  been  supplied.  Automo- 
biles and  other  heavy  vehicles  are  left  to 
struggle  their  way  through  the  loose  soil  of 
the  natural  roadbed  precisely  as  a  farm  wag- 
on must  have  done  several  generations  ago. 
The  light  necessary  to  the  convenient  use  of 
the  highway  has  been  cut  off  by  this  extraor- 
dinary extension  of  walls  and  the  tracks, 
girders,  and  planking  extending  from  one 
wall  tio  the  other. 

We  are  not  therefore  dealing  with  a  case 
the  facts  of  which  bring  it  within  the  opera- 
tion of  the  rule  laid  down  by  Chancellor  Mc- 
Glll in  the  Port  Reading  Case.  We  have  in 
hand  a  case  which  in  my  Judgment  in  every 
essential  feature  is  precisely  the  same  as  the 
Metuchen  Case.  The  defendants  tiave  not 
built  and  do  not  maintain  their  railroad  over 
RIdgefleld  avenue  "so  high  above  the  level 
thereof  as  not  to  Interfere  with  the  public 
travel  thereon."  69  Atl.  466.  They  are  main- 
taining their  railroad  so  as  to  make  RIdge- 
fleld avenue  cross  the  same — so  as  to  make 
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nflroad  and  Toad  "cross"  each  other.  They 
have  thus  taken  a  large  part  of  what  the 
public  enjoyed  in  the  exercise  of  the  public 
easement  of  travel  over  ftldgefleld  avenue, 
and  hence  the  statutory  duty  rests  upon  them 
to  provide'  a  good  and  suffldent  "passage"  as 
a  si^atute  for  tvhat  they  have  taken.  The 
area  occupied  by  the  railroad,  1.  e.,  the  struc- 
ture. Intersects  the  area  which  Is  subjected 
to  the  public  easement  of  travel  over  Ridge- 
field  avenue.  What  the  defendants  are  oblig- 
ed to  provide  is  not  a  clear  q>an  over  the 
whole  of  tills  highway  which  they  are  cross- 
ing, bnt  the  substitute  provided  by  law.  In 
other  words,  Rtdgefleld  avenue  does  not  ox- 
Ist  under  these  railway  tracks.  What  exists 
under  the  tracks  is  a  "passage"  which  the  de- 
fmdants  have  undertaken  to  supply  in  per- 
formance of  their  statutory  duty,  and  this 
passage  is  not,  in  respect  of  the  character- 
isticB  above  Indicated,  such  a  good  and  suf- 
fldent  passage  as  the  defendants  are  by  law 
required  to  construct  and  maintain. 

Counsel  for  the  respective  parties  agree 
that  the  only  statute  which  prescribes  the 
duties  of  the  defendants  which  this  suit  is 
brought  to  speciflcally  enforce  'is  section  15 
of  the  charter  of  the  Camden  &  Amboy  Rail- 
way Company,  which  is  as  follows :  "That  it 
shall  be  the  duty  of  the  said  company  to  con- 
struct and  keep  in  repair  good  and  snfflclent 
bridges  or  passages  over  the  said  railroad 
or  roads  where  any  public  or  other  road  shall 
cross  the  same;  so  that  the  passage  of  car- 
riages, horses  and  cattle  on  said  roads  shall 
not  be  prevented  thereby,  and  also  where  the 
said  road  shall  Intersect  the  farm  or  lands 
of  any  individual  to  provide  and  keep  in  re- 
pair suitable  wagonways  so  that  the  owners 
and  others  may  pass  over  the  same."  Laws 
1829-30,  p.  88,  i  15.  In  my  opinion  section 
26  of  the  general  railroad  act  of  1903  also 
Is  applicable  to  this  crossing  and  imposes  du- 
ties with  respect  to  it  upon  the  defendants. 
This  section  reads  as  follows :  "It  shall  be  the 
duty,  of  every  railroad  company  owning,  leas- 
ing, or  controlling  any  right  of  way  for  a  rail- 
road within  this  state,  to  construct  and  keep 
in  repair  good  and  sufficient  bridges  and  pas- 
sages over,  under  and  across  the  railroad  or 
right  of  way  where  any  public  or  other  road, 
street  or  avenue  now  or  hereafter  laid,  shall 
cross  the  same,  so  that  public  trttvti  on  the 
■aid  road -shall  not  be  impeded  thereby,  and 
•aid  bridges  and  passages  shall  be  of  such 
width  and  character  as  shall  be  suitable  to 
the  locality  in  which  the  same  are  situated ; 
and  also  where  said  railroad  shall  intersect 
any  farm  or  land  of  any  individual,  to  pro- 
vide and  keq>  in  repair  suitable  and  conven- 
ient wagonways  over,  under  and  across  said 
railroad,  and  to  construct  and  maintain  suit- 
able and  proper  cattle  guards  at  all  road 
crossings;  provided,  that  this  section  shall 
not  enlarge  the  duty  ImiMsed  by  its  charter 
upon  any  railroad  company  incorporated  by 
special  act  and  whose  railroad  was  construct- 


ed before  the  second  -day  of  April,  eighteen 
hundred  and  seventy-three." 

It  is  settled  law,  I  think,  thht  it  is  com- 
petent for  the  Legislature  la  the  exercise  of 
the  policy  power  of  the  state  to  increase  the 
burdens  upon  railway  companies  in  respect  to 
highway  crossings.  Morris  &  E.,  R.  R.  Co. 
T.  Orange,  68  N.  J.  Law,  252,  4S  AU.  730,  47 
Atl.  363;  Cooley's  Const  Urn.  (6th  Ed>)  p. 
714,  and  cases  cited;  22  Am.  &  Eng.  Ency. 
(2d  Ed.)  938,  934;  6  Am.  &  Eng.  Ency.  (2d 
Ed.)  364.  The  law,  however,  contains  in  the 
proviso  a  limitation  which  counsel  for  the 
defendants  claims  makes  the  whole  section 
inapplicable  to  this  particular  crossing.  I 
cannot  adopt  this  view.  In  the  first  place, 
section  26  does  not  in  my  opinion  in  the 
slighteet  degree  "enlarge"  the  duties  imposed 
upon  the  defendants  by  the  charter  at  the 
Camden  &  Amboy  Railroad  Company.  The 
mandate  that  the  bridge  or  passage  "shall 
be  of  such  width  and  character  as  shall  be 
suitable  to  the  locality  In  which  the  same  are 
situated"  seems  to  be  an  accurate  definition 
of  the  duty  in  respect  of  bridges  and  passages 
prescribed  by  section  15  of  the  Camden  & 
Amboy  charter.  If  each  were  not  the  case, 
however,  the  result  would  not  be  to  render 
the  whole  section  inapplicable  to  this  case, 
but  merely  to  save  the  d^endants  frmn  be- 
ing comp^ed  to  construct  and  keep  in  re- 
pair a  more  expoislve  passage  under  the 
new  law  than  the  one  which  they  would  be 
obliged  to  construct  and  keep  in  rq>air  under 
the  old  law.  It  certainly  is  no  enlargement 
of  the  duties  of  the  defendants  to  give  them 
an  option  which  they  have  under  this  new 
law  to  provide  a  good  and  sufladent  passage 
for  Ridgefleld  avenue  either  under,  over,  or 
across  thrir  railroad;  whereas,  under  the 
Camden  &  Amboy  charter,  as  counsel  for  the 
defendants  most  strennously  insists,  the  duiy 
of  the  defendants  is  to  maintain  a  suitable 
passage  for  Ridgefleld  avenue  over  this  enor- 
mous barrier  which  the  defendanta  have  con- 
structed and  occupy  with  th^r  tra<&s.  With- 
out undertaking  to  express  any  final  opinion 
upon  the  matter,  it  seems  to  be  apparent 
that  the  performance  of  the  duty  of  the  de- 
fendants under  section  16  of  the  Camden  ft 
Amboy  charter  might  require  them  to  erect 
and  maintain  a  lofty  viaduct  30  or  40  feet 
above  the  level  of  the  ground  on  either  side 
of  the  defendants'  embankment  and  extend- 
ing with  suitable  approaches  for  a  distance 
of  perhaps  500  or  600  feet  so  as  to  span  the 
entire  17  tracks  with  the  embankment  upon 
which  they  are  laid.  The  indications  from 
the  present  volume  of  travel  along  Rldgefitid 
avenue  and  the  character  of  the  d^endants' 
use  of  its  17  tracks  are  that  a  grade  crossing 
would  be  Inadequate  for  reasons  not  only  of 
convenience,  but  safety. 

In  the  second  place,  without  construing  the 
proviso  of  section  26  very  strictly,  which 
might'  be  deemed  proper  in  view  of  the  char- 
acter of  this  legislation.  It  seems  clear  that 
I  the  railroad  In  Its  entirety  was  not  "con- 
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structed  before  the  2nd  day  of  April,  1873." 
On  tbe  contrary,  by  far  the  greater  part  of 
this  obstruction  to  travel — ^thls  "crossing"  of 
Ridgefleld  avenue — was  efTected  by  the  de- 
fendants when  they  multiplied  their  tracks 
for  the  purposes  of  their  coal  dumps  about 
the  year  1885  and  thereafter.  It  Is  evident 
that  It  Is  Impracticable  to  treat  differently 
the  portion  of  this  Immense  barrier  which 
was  constructed  prior  to  1873  from  the  por- 
tion which  was  built  after  that  date.  There 
cannot  be  a  passage  under  one  portion  and 
over  the  other.  Surely  It  cannot  be  seriously 
argued  that  section  26  enlarges  the  duty  Im- 
posed upon  the  defendants  with  respect  to 
the  maintenance  of  a  suitable  passage  at  the 
Rldgefleld  avenue  crossing  when  It  gives 
them  an  option  to  construct  such  passage  un- 
der their  railroad  If  they  should  deem  it 
more  convenient  and  less  expensive  to  pro- 
vide such  passage,  rather  than  the  one  over 
their  railroad  prescribed  by  their  charter. 
Now,  the  defendants  having,  as  their  coun- 
sel argiies,  without  warrant  of  law,  provided 
a  pasRjige  under  their  railroad  in  lieu  of  the 
passage  over  their  railroad  which  their  char- 
ter prescribed,  have  gone  on  for  years  main- 
taining tbls  passage  under  their  railroad  aft- 
er it  had  been  legalized — after  the  new  stat- 
ute had  given  them  the  option  to  construct 
and  maintain  this  very  thing  In  discharge  of 
their  duty.  It  seems  to  me  that  the  true  con- 
clusion is  that  this  court  has  full  power  In 
the  statutory  action  prescribed  by  section  29 
to  compel  the  defendants  to  construct  a  good 
and  sufficient  pnssage  under  their  railroad  for 
the  accommodation  of  travel  on  Rldgefleld 
avenue  for  reasons  above  Indicated,  viz.:  (1) 
Becaufie  the  railroad  which  makes  the  ol>- 
struction  was  not  constructed  before  April 
2,  1873 ;  and  (2)  because  the  passage  which 
the  decree  lo  this  case  will  prescribe  does 
not  "enlarge"  the  duty  imposed  upon  the  de- 
fendants by  section  15  of  the  Camden  &  Am- 
boy  charter.  If  there  Is  any  possible  error 
in  the  view  above  set  forth,  the  fact  still 
remains  that  the  defendants,  having  full  pow- 
er to  elect  which  of  two.  kinds  of  passages 
th^  would  construct  and  keep  in  repair  at 
the  Rldgefleld  avenue  crossing,  have  for  years 
elected  to  maintain  In  the  discbarge  of  that 
duty  a  passage  under  their  tracks.  They 
could  not  elect  to  maintain  any  passage  un- 
der, over,  or  across  their  railroad  which  was 
not  "good  and  sufficient"  within  the  meaning 
of  their  charter.  The  decree  In  this  case  will 
merely  carry  out  what  must  be  presumed  to 
have  been  the  election  of  the  defendants  and 
compel  the  defendants  to  perform  specifically 
the  very  duty  which  they  have  elected  to  as- 
sume and  discharge. 

It  must,  I  think,  be  conceded  that  counsel 
for  the  defendants  Is  correct  In  Ms  Insist- 
ment  that  section  15  of  the  Camden  °&  Am- 
boy  charter  can  be  satisfied  only  by  the 
maintenance  of  a  passage  for  Rldgefleld  ave- 
nue over  the  railroad  tracks  so  as  to  have 
the  roadbed  on  the  same  grade  sb  the  .rail- 


way trtrck  or  at  some  convenient  dtotaac* 
above  It  The  dictionaries,  the  decided  cased, 
and  the  verbiage  of  all  the  railroad  chartera 
and  railroad  laws  which  liave  been  passed 
in  New  Jersey  sustain  tUs  conclusion.  The 
word  "over,"  when  used  to  describe  or  de- 
fine the  relation  in  space  of  one  object  to 
another,  seems  to  have  a  definite  meaning. 
New  Eng.  Die.  vol.  7,  p.  285 ;  Commonwealth 
V.  Warwick,  185  Pa.  623,  40  Atl.  93;  Cen- 
tral Vt.  Ca  V.  Royalton,  68  Vt  234,  4  Atl. 
868;  III.  Cen.  R.  R.  Co.  v.  Chicago,  141  IIL 
586,  588,  599.  30  N.  B.  1044,  17  L.  R.  A.  530; 
Newburyport  Turn.  Co.  ■  v.  Eastern  R.  R, 
Ca,  23  Pick.  (Mass.)  32B,  828;  Boston  & 
Me.  R.  R.  Co.  V.  City  of  Lawrence,  2  Allen 
(Mass.)  107,  109.  The  Camden  t,  Amboy 
charter  was  the  first  railroad  charter  passed 
in  New  Jersey,  and  the  only  models  In  this 
state  which  the  draftsmen  of  the  act  had 
before  them  were  the  charters  of  canal  com- 
panies, where  provision  was  made  for  bridg- 
es, and  where  no  underground  passages  for 
highways  were  taken  into  consideration  for 
manifest  reasons.  The  charters  of  the  West 
Jersey  Railroad  &  Transportation  Company 
passed  the  next  year  after  the  Camden  ft 
Amboy  charter  (Laws  1830-31,  p.  100,  t  14) 
and  of  the  Delaware  &  Jobstown  Rail  or 
Macadamized  Road  Company  passed  in  1833 
(Laws  1832-33,  p.  80,  i  10),  and  the  supple- 
ment to  the  Camden  &  Amboy  charter  pass- 
ed in  1835  (Laws  1834-^5,  p.  58,  {  2),  seem 
to  exhibit  the  only  other  Instances  in  which 
the  word  "over"  alone  is  used  in  the  sec- 
tion which  deals  with  passages  and  bridges 
for  highways.  The  attention  of  railroad 
men  must  have  been  very  soon  called  to  the 
fact  that  oftentimes  It  was  more  convenient 
for  the  railroad  company  and  for  the  travel- 
ing public  to  have  the  passage  for  the  high- 
way constructed  through  an  embankment  and 
underneath  the  railway  tracks.  According- 
ly, while  section  15  of  the  Camden  &  Am- 
boy charter  was  copied  over  and  over  again, 
instead  of  the  word  "over"  we  find  the  words 
"under  and  over,"  and  "under  or  over,"  and 
in  the  general  railroad  act  above  quoted  the 
phraseology  Is  "over,  under  and  across."  If 
the  ingenious  argument  of  counsel  for  the 
defendants  should  be  accepted,  and  the  bill 
of  complaint  in  this  case  should  be  dismiss- 
ed. It  would  seem  that  a  very  extraordinary 
and  disastrous  consequence  to  the  defend- 
ants might  thereupon  follow.  They  might 
be  obliged  to  span  the  entire  highway  for  the 
full  width  at  every  point  which  it  might  be 
found  to  have  at  such  a  height  as  to  leave 
the  entire  easement  of  travel  absolutely  un- 
affected, and  thus  eliminate  the  "crossing" 
or  to  erect  and  maintain  at  great  expense 
the  enormous  viaduct  above  referred  to. 

8.  We  new  reach  the  question  what,  at 
the  present  day,  with  the  present  require- 
ments of  public  travel  along  Rlfl;,^  old  ave- 
nue in  view,  must  be  the  chaxaciuristlcs  of 
a  passage  under  the  defendant's  railroad 
which  can  be  deemed  "good  and  sufficient" 
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BO  tbat  public  trarel  sball  n6t  be  prevented 
or  Impeded.  It  Is  hardly  necessary  to  point 
out  tliat  no  distinction  for  the  pnrposes  of 
this  case  can  be  drawn  between  the  prevent- 
ing and  impeding  of  trarel.  This  lofty 
bank  on  which  these  17  tracks  are  construct- 
ed absolutely  shuts  oS  all  travel  until  a 
passage  of  some  kind  is  supplied.  It  is  also 
unnecessary  to  speculate  as  to  whether  a 
passage  could  be  deemed  good  and  sufficient 
whidi  would  carry  this  tide  of  travel  over 
these  17  tracks  upon  the  same  grade.  It 
may  be  presumed  that  the  defendants  will 
not  urge  that  the  decree  should  compel  the 
substitution  of  the  sort  of  a  viaduct  above 
described  for  any  passage  under  the  tracks 
which  the  decree  could  prescribe. 

The  following  are  the  characteristics  of 
the  passage  which  the  decree  will  compel 
the  defendants  to  "construct  and  keep  in  re- 
pair": 

(1)  The  walls  must  be  separated  so  as  to 
leave  33  feet  In  the  clear.  No  testimony  has 
been  taken  and  no  argument  has  been  ad- 
dressed to  the  court  In  regard  to  the  location 
of  the  middle  line  of  Eldgefleld  avenue.  As 
the  evidence  stands,  it  will  be  presumed  that 
the  middle  line  is  the  middle  line  between 
the  two  walls.  If  such  is  not  the  case,  or 
if  for  any  reasons  which  have  not  been  dis- 
cussed the  defendants  may  properly  leave 
one  wall  standing  and  remove  the  other  the 
required  distance,  further  testimony  may  be 
taken,  and  the  location  of  the  passageway 
with  reference  to  the  center  line  of  the  high- 
way be  established  before  the  settlement  of 
the  decree.  At  this  point  the  reason  for 
limiting  the  Investigation  of  the  width  of 
Ridgefleld  avenue  to  what  has  been  referred 
to  as  its  minimum  width  may  well  be  consid- 
ered. The  exact  question  before  the  court 
in  this  case  is  not  how  wide  is  Ridgefleld 
avenue  at  this  place  of  crossing?  The  pre- 
cise question  is  how  wide  a  "passage"  should 
the  defendants  be  obliged  to  provide  for  use 
in  connection  with  Ridgefleld  avenue.  If 
there  were  grounds  for  questioning  whether 
or  not  the  defendants  are  spanning  the  en- 
tire highway  so  as  to  leave  the  public  ease- 
ment of  travel  unaffected,  and  thus  avoid 
any  "crossing"  within  the  meaning  of  our 
statute,  It  would  then  be  necessary  to  de- 
termine the  full  width  of  Ridgefleld  avenue. 
It  seems  to  me,  as  1  have  already  Intimated, 
that  in  such  a  case  the  railroad  and  the 
highway  no  more  cross  each  other  than  when 
the  railroad  passes  through  a  tunnel  In  the 
solid  rock  half  a  mile  below  the  highway. 
To  avoid  a  "crossing"  and  intersection  or 
overlapping  of  easements  or  rights,  the  en- 
tire highway,  of  course,  must  be  spanned. 
It  does  not,  however,  follow  that  there  is 
no  crossing  where  the  railroad  spans  the 
entire  highway  with  a  stone  tunnel  a  mile 
long  which  greatly  interferes  with  the  en- 
joyment of  the  public  easement  of  travel  by 
cutting  off  the  light  and  subjecting  the 
traveling  public  to  inconvenience  and  danger 


from  extraordinary  artificial  conditions  thus 
created.  With  such  a  case,  howevCT,  we 
have  nothing  now  to  do.  The  point  to  be 
indicated  distinctly  is  that,  even  If  Ridge- 
fleld avenue  was  wider  than  33  feet  at  the 
original  place  of  crossing  when  the  railroad 
was  first  built,  and  even  if  Ridgefleld  avenue 
was  wider  than  83  feet  in  1885,  in  that  por- 
tion where  the  additional  tracks  were  then 
laid  across  it,  the  conclusion  which  I  have 
reached  is  that  a  "passage"  33  feet  wide 
is  at  present  adequate  as  a  substitute  for  the 
entire  highway  for  use  on  the  part  of  the 
public,  whatever  the  width  of  the  highway 
at  any  point  may  be.  The  Metuchen  Case 
here  is  a  guide,  and  the  remarks  of  Chief 
Justice  Oununere  in  relation  to  the  width  of 
the  most  crowded  streets  In  New  York  and 
Philadelphia  may  well  be  referred  to. 

It  should  be  borne  in  mind  that  the  duty 
of  the  defendants  is  enlarged  from  month 
to  month  and  year  to  year  to  meet  all  chan- 
ges of  conditions.  State  v.  Central  Railroad, 
32  N.  J.  Law,  221.  The  court  cannot  antici- 
pate changes  which  may  or  may  not  occur. 
The  court  deals  with  the  duty  of  the  defend- 
ants to-day.  It  Is  for  the  defendants  to  con- 
sider whether  or  not  it  would  be  wise  and 
prudent  while  taking  down  this  Immense 
structure  and  erecting  another  In  its  place 
to  make  it  somewhat  wider  than  33  feet, 
which  width  the  court  under  present  con- 
ditin"s  deems  adequate.  The  layliiR  out  of 
a  wider  highway,  which  may  be  done  at  any 
time,  will  raise  a  number  of  questions  great- 
ly affecting  the  liabilities  of  the  defendants 
to  the- public  which  have  not  been  considered 
in  this  case.  The  language  of  the  Camden 
&  Amboy  charter  Is,  "where  any  public  or 
other  road  shall  cross  the  same";  and  the 
language  of  section  26  of  the  general  rail- 
road act  is,  "where  any  public  or  other  road, 
street  or  avenue  now  or  hereafter  laid  shall 
cross  the  same."  Comparing  this  .phraseoir 
ogy  with  that  employed  In  the  charter  of 
the  Morris  Canal  &  Banking  Company,  some 
of  the  questions  relating  to  the  liability  of ' 
the  defendants  in  case  Ridgefleld  avenue 
should  be  widened  will  at  once  appear.  See 
Morris  Canal  Co.  v.  State,  24  N.  J.  Law,  62 ; 
Paterson  &  Newark  Railroad  Co.  v.  Newark, 
61  N.  3.  Law,  80,  38  Atl.  689.  There  is  no 
testimony  in  the  cause  which  will  enable 
the  court  to  specif^  the  height  of  the  passage 
to  be  constructed — the  headway  which  must 
be  provided.  Perhaps  the  evidence  Indicates 
that  a  slight  Increase  In  the  headway  either 
by  the  elevation  of  the  tracks  or  the  depres- 
sion of  the  passage  will  meet  all  reason- 
able requirements.  Additional  testimony  may 
be  taken  at  the  proper  time  in  regard  to  this 
matter.  If  It  cannot  be  adjusted  by  agree- 
ment. There  probably  is  a  customary  height 
for  such  passages  which  will  practically  con- 
trol this  case. 

(2)  The  defendants  must  provide  light  for 
their  passage.  They  have  no  right  to  block 
up  the  highway  for  265  feet  and  then  provide 
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(or  the  accommodation  of  the  trarding  pub- 
lic a  dark  tunneL  The  anthorltles  of  South 
Amboy  should  be  relieved  from  the  duty 
which  they  hare  assumed  of  providing  ar- 
tlflclal  light  for  this  passage.  Of  course, 
whether  the  defendants  provide  suitable 
openings  which  suffldently  let  In  the  day- 
light, or  maintain  artlflclal  lights,  may  to 
some  extent  be  left  to  their  option.  As  the 
evidence  now  stands.  It  would  seem  that  the 
only  practicable  way  of  sufficiently  lighting 
the  passage  Is  by  artlflclal  lights  of  some 
sort  This  matter,  however,  may  be  left 
open  for  further  suggestions. 

(3)  The  defendants  must  suitably  pave 
this  passage.  The  case  Is  on  all  fours  in 
this  respect  with  the  Metuchen  Case,  and 
the  decision  of  the  CX>urt  of  Errors  and  Ap- 
peals Is  conclusive  in  regard  to  the  matter. 
The  defendants  are  required  not  to  pave 
any  portion  of  the  highway,  but  to  provide 
the  passage  which  they  have  substituted  for 
the  highway  with  a  suitable  pavement  or 
floor.  No  reason,  I  think,  can  be  suggested 
why  the  passage  should  not  be  macadam- 
teed  precisely  as  Rldgefield  avenue  la  now 
macadamized. 

(4)  The  defendants  must  provide  for  the 
draining  of  the  water  which  flows  into  the 
passage,  or  by  proper  means  prevent  the 
water  from  entering  the  passage.  Defend- 
ants must  also  keep  the  passage  free  from 
the  accumulation  of  sand.  Many  of  these 
duties  are  summed  up  in  the  statement  that 
the  defendants  must  keep  their  passage  in 
repair. 

Bow  far  the  decree  in  this  case  shall  exact- 
ly define  and  prescribe  In  detail  the  things 
which  the  defendants  are  required  to  do  in 
the  specific  performance  of  their  statutory 
fluty  may  be*  determined  upon  the  settle- 
ment of  the  decree.  It  may  he  that  a  ref- 
erence to  a  master  to  define  accurately  the 
Improvements  which  the  defendants  are  re- 
nuired  .  to  make  will  be  fouiid  convenient. 
The  defendants  may  desire  to  submit  plans. 
If  an  appeal  should  be  taken,  it  may  be  ad- 
ylsable  to  reserve  the  determination  of  de- 
tails for  a  further  hearing. 

4.  In  addition  to  the  matters  hereinbefore 
oonsldered,  ouuusel  (or  the  defendants  inter- 


poses  several  objections  to  the  panting  of 
any  relief  to  the  complainants  In  this  case^ 
the  most  Imiwrtant  of  which  may  be  briefly 
noticed. 

It  is  argued  that  this  action  under  section 
29  of  the  general  railroad  act  cannot  be 
maintained  because  no  notice  hsd  been  giv- 
en to  the  defendants  requiring  them  to  con- 
struct and  repair  this  passage  or  crossing. 
No  snch  defense  is  raised  In  the  answer, 
and,  if  it  had  been,  it  Is  not  sustained  by 
the  correct  grammatical  construction  of  sec- 
tion 29,  and  Is  also  excluded  by  the  expreas 
ruling  of  Chancellor  Magie  in  the  case  of 
Newark  v.  Erie  BaUroad  Co.,  72  N.  J.  Eq. 
447,  68  Atl.  413. 

It  Is  also  argued  that  the  board  of  chosen 
freeholders  of  the  county  of  Middlesex  are 
mlsjoined  as  a  party  complainant  This  ob- 
jection Is  not  raised  in  the  answer,  and,  be- 
ing a  mere  technicality  not  in  the  sligbtest 
degree  affecting  the  administration  of  Jus- 
tice in  this  case,  would  not  be  entertained 
If  It  had  any  weight  In  my  opinion  the 
Joinder  of  the  county  with  the  borough  under 
the  circumstances  of  this  case  Is  not  open 
to  objection  by  the  defendants.  The  county, 
by  reason  of  its  duties  with  respect  to  the 
paving  of  the  highway,  has  a  concurrent  in- 
terest with  the  borough  in  the  ascertainment 
and  the  compulsory  specific  performance  of 
the  defendants'  duties  with  respect  to  this 
crossing.  The  decree  In  this  case  makes 
some  things  of  great  Importance  to  the  coun- 
ty authorities  res  adjudicata  as  between 
them,  the  borough,  and  the  defendant  rail- 
road companies.  While  section  29  provides 
a  new  equity  suit  in  favor  of  the  "township 
or  municipality"  wherein  the  crossing  in 
question  is  located,  there  is  nothing  in  the 
statute  which  indicates  that  the  suit  thus  to 
be  brought  is  not  to  be  governed  in  respect 
to  the  parties  to  it  by  the  weli-eetfled  rules 
of  equity  practice  and  procedure. 

The  county  of  Middlesex,  under  these  well- 
settled  rules,  was  In  my  Judgment  certainly 
a  proper  party,  and  perhaps  even  a  necessary 
party,  and  plainly  should  be  aligned  as  a 
party  complainant  ntber  than  as  a  patty 
defeudanti 
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(Oonrt  of  Qiancery  of  New  Jtmej.    Jnly  19, 
1900.) 

1.  Wnxs  (i  212*)  — Vaiolt  SBTtuEmiTT — 
Consideration. 

Where  the  extent  of  a  widow's  elatm  to 
penonal  propertr  under  a  will  wai  doabtful,  a 
family  settlement,  entered  into  by  all  parties  in 
interest  who  are  of  full  age  without  fraad,  would 
not  be  set  aside  because  of  alleged  inadegnacy 
of  consideration  in  so  far  as  it  affected  one  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  S19;  Dec  Dig.  I  212.*] 

2.  TBTTSTB  (I  1S9*)— FOBEIGN  Trvbtkk. 

A  trustee  named  in  a  will  was  not  dis- 
qualified to  act  because  it  was  a  foreign  cor- 
poration. 

[Ei.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  i  200;   Dec.  Dig.  I  169.^] 

Suit  by  Charles  J.  Bell  against  Susan  Bfrd 
White  for  construction  of  a  will  and  settle- 
ment agreement.    Decree  for  complainant 

George  Gilbert  and  Gilbert  Collins,  for 
complainant  Robert  J.  Bain,  for  Emily 
White  Sandford  and  others.  Carl  M.  Her- 
bert for  3.  Paul  White. 


STEVENS,  y.  C.  My  difficulty  In  this  case 
has  tieen  to  understand  what  there  Is  to  de- 
cide. Tbe  questions  propounded  seem  to  be 
concluded  by  the '  agreement  entered  Into. 
The  case  comes  up  for  hearing  on  bill  and 
answers.  The  answers  admit  the  allega- 
tions of  tbe  bill,  and  this  is  as  true  of  the 
answer  of  J.  Paul  White  as  It  is  of  the  oth- 
er answers.  It  appears  that  John  H.  White 
died  on  December  10,  1907,  leaving  a  will  by 
which  he  bequeathed  considerable  personal- 
ty to  his  wife  and  children.  Tbe  will  is  in 
some  respects  difficult  to  construe;  and  tbe 
widow  and  children — all  of  age — for  the  pur- 
pose of  facilitating  a  settlement  of  the  es- 
tate. Joined  in  an  agreement,  dated  March  24, 
1908,  by  which  they  undertook  to  divide  the 
property  on  tbe  basis  of  what  they  doubtless 
considered  to  be  the  real  meaning  of  the  tes- 
tator. This  agreement  they  reaffirmed  with 
some  modiflcations,  grounded  on  the  condi- 
tion of  the  property  and  the  extent  to  which 
It  was  liable  for  testator's  debts,  by  a  sup- 
plemental agreement  dated  April  15,  1909. 
Tbe  administrator  with  the  will  annexed  fol- 
lowed up  this  agreement  to  which  he  is  a 
party,  by  filing  a  bill  on  April  26th  and  an- 
swers were  filed  on  May  1st  The  proceed- 
ing appears  to  be  entirely  amicable. 

By  his  will  testator  gave  the  income  aris- 
ing from  500  shares  of  Mergenthaler  linotype 
stock  to  his  wife,  and  provided  that  the  said 
stock,  or  any  portion  of  it  remaining  after 
her  death  was  to  revert  to  the  estate  for  final 
distribution.  The  question  arising  on  this  be- 
quest was  whether  tbe  wife  took  a  life  estate 
or  took  at>solutely.    A  gift  of  Income,  wlth- 


OQt  limitation  as  to  ontlnaance,  la  a  gift  of 
prlncli>al.  Does  the  provision  providing  for 
a  reverter  of  tbe  stock  or  what  remains  of  it 
after  the  wife's  death  cut  down  her  Interest 
to  a  life  interest,  or  is  it  without  effect? 
Under  the  case  of  Rodenfels  v.  Schumann, 
45  N.  J.  Eq.  883,  17  Atl.  688,  the  question  is 
at  least  doubtful.  There  are  some  expres- 
sions in  the  will  that  may  be  thought  to  favor 
tbe  one  construction,  and  other  expressions 
that  may  be  thought  to  sustain  tbe  otber. 
Such  being  the  situation,  the  parties  came  to- 
gether, and  agreed  that  the  wife  should  have 
a  life  Interest  merely,  and  that  three  of  the 
cblldren — Emily,  Elizabeth  and  Edward — 
should  take  the  remainder.  It  is  said  by  the 
counsel  of  J.  Paul  White  that  this  disposi- 
tion is  detrimental  to  Paul,  tbe  other  child. 
So  it  may  be  (though  even  this  is  not  free 
from  doubt)  if  the  widow  took  only  a  life 
estate.  But  Paul  is  of  age,  and  signed  both 
the  original  and  the  supplemental  agreements, 
and  does  not  object  to  either  of  them  by  bis 
answer.  There  is  no  pretense  that  he  has 
been  the  Tlctlm  of  fraud  or  dominating  in- 
fluence, and  by  the  second  agreement  at  least 
he  undoubtedly  secured  an  advantage.  His 
legacy  of  other  stock  of  the  same  company 
was  not  reduced  In  amount  as  were  the  lega- 
cies of  the  other  children,  because  of  the  ne- 
cessity of  selling  a  part  to  pay  debts.  In  this 
situation  tbe  remarks  of  Sir  John  Leach  in 
Kaylor  v.  Winch,  1  Sim.  &  Stu.  565,  appear 
to  be  exactly  in  point.  Speaking  of  a  sim- 
ilar situation — ^viz.,  that  of  a  will  construed 
by  a  subsequent  agreement — he  says :  "Wbere 
a  compromise  of  a  doubtful  claim  Is  entered 
into  fairly,  and  with  due  deliberation  and 
upon  consideration,  a  court  of  Justice  cannot 
Inquire  into  tbe  supposed  adequacy  or  Inade- 
quacy of  the  consideration.  Where  Is  It  to 
find  a  scale  for  determining  tbe  true  measure 
of  adequacy?  It  a  court  is  in  such  a  case 
to  be  governed  by  its  Judicial  opinion  upon 
the  rights  of  the  parties,  then  to  him  who  by 
that  opinion  is  held  to  be  entitled  to  tbe 
whole  property  no  consideration  can  be  really 
adequate  which  is  less  than  tbe  whole,  and 
no  compromise  can  ever  bind  the  successful 
claimant.  It  Is  for  this  reason,  and  because 
I  consider  it  to  be  wholly  immaterial  for 
the  purpose  of  •leclding  upon  the  validity  of 
tbe  deed  of  compromise,  that  I  do  not  give 
any  opinion  upon  tbe  arguments  by  which  the 
counsel  for  the  plaintiff  assert  her  Claim. 
*  *  *  It  is  enough  to  support  this  deed 
that  there  was  a  doubtful  question,  and  a 
compromise  fairly  and  deliberately  made  up- 
on consideration,  and  the  actual  rights  of 
the  parties  (1.  e.,  under  tbe  will),  whatever 
they  might  be,  cannot  affect  the  question." 

Family  settlements,  fairly  obtained,  are  al- 
ways regarded  with  favor.  Stapllton  v.  Sta- 
pilton,  2  Lead.  Cas.  in  Eq.  920;  Hewitt  v. 
Crane,  2  Hals.  Ch.  171,  631.     This  disposes 
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of  the  first,  second,  and  third  qnestlonB  pro- 
pounded by  the  bill. 

As  to  the  fourth  question  there  seems  to  be 
no  legal  reason  why  the  Americas  Security 
&  Trust  Company,  although  it  is  a  corpora- 
tion of  another  state,  may  not  act  as  trustee ; 
the  testator  having  named  It  as  such.  Per- 
ry on  Trusts,  S{  42.  55;  Melnertzhagen  r. 
Davis,  1  Coll.  C.  C,  335.  The  question  of  its 
ability  to  take  an  oath  Is  not  involved. 

As  to  the  fifth  question,  there  can  be  no 
doubt  that  the  will.  In  directing  the  trustee 
to  hold  the  residuary  estate  for  seven  years 
from  testator's  death,  and  to  hold  the  lega- 
cies to  Paul  until  the  happening  of  one  or 
the  other  of  the  contingencies  named  therein, 
does  not  violate  the  rule  against  perpetuities. 
Sledler  v.  Syms,  56  N.  J.  Bq.  275,  38  Atl.  424. 

Whether,  as  a  matter  of  discretion,  the 
trustee,  being  a  foreign  corporation,  should 
be  required  to  gUe  security  has  not  been  dis- 
cussed. 


CK  N.  J.  B.  126) 

HAGEMAN  v.  BROWN  et  aL 

(Oonrt  of  Cbanceiy  of  New  Jersey.    May  26, 
1009.) 

1.  Eourrr  (t  13.1*)— Plea  dtwo—Bux. 

Complainant  in  equity  must  allrxe  with 
particiilnrity  every  material  fact  which  it  is  nec- 
•svary  for  him  to  prove  to  establish  bis  right 
to  the  relief  prayed. 

fBd.  Note.— For  other  cases,  see  E<quity,  Cent 
Dig.  (313;   Dec.  Dig.  (  133.*] 

2.  EgriTT  (J  133*)— Bii,i>-Fbaxtd. 

Where  complainant  seeks  equitable  relief 
on  the  eroKnd  of  fraud,  his  bill  must  state  the 
facta  constitutiDK  the  fraud,  so  that  the  person 
against  whom  relief  is  sought  may  have  full  op- 
portunity to  deny  or  explain  the  facts  charged, 
and  disprove  them. 

lEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  313;    Dec.  Dig.  {  133.*] 

8.  Pbaudui-ent  Convetakces  (|  266*)— Suit 
TO  Vacate>— Answeb. 

Where  a  creditor's  bill  songht  to  reach  cer- 
tain money  belonging  to  defendant  alleged  to 
have  been  secretly  hidden  in  real  estate  pur- 
chased in  the  name  of  another  in  a  sppciiied 
manner,  with  a  fraudulent  purpose  of  placing 
it  beyond  the  reach  of  creditors  and  preserving 
it  for  defendant's  use  by  means  of  a  secret 
trust,  the  manner  in  which  the  bill  charged  that 
the  fraud  was  accomplished  was  a  mnterial  part 
of  complainant's  cause  of  action,  which  defend- 
ant was  required  to  specifically  answer  with 
follness  and  particularity. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  782;  Dec.  Dig.  | 
266.*] 

4.  VttAVDVvan  Convetaitces  (I  266*)— Suit 
TO  Vacate — Answeb. 

That  a  bill  to  reach  property  held  for  de- 
fendant under  an  alleged  secret  trust  was  not  a 
bill  for  discovery  and  contained  no  interroga- 
tories, would  not  exempt  defendant  from  an- 
swering fully  and  specifically  all  the  material 
averments  of  the  charging  part  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  782;  Dec.  Dig.  i 
266.*] 


5.  Bqurrr  d  816*)— Bnx— Airswn— WAim 
OF  Oath. 

The  object  of  a  complainant  in  waiving 
oath  to  the  answer  to  a  bill  in  equity  is  merely 
to  deprive  the  defendant  of  bis  ri^bt  to  have 
the  answer  treated  as  evidence  in  his  favor. 

[Eld.  Note.— EV>r  other  eases,  see  Equity,  Cent 
Dig.  {  618;   Dec  Dig.  t  31&*] 

6.  EqniTT    (8    342*) —Plea  mm  OS— Airs  w»B 
Without  Oath— Admission. 

Defendant  in  equity  is  boand  by  admissions 
in  his  answer  without  oatb. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  706;    Dec.  Dig.  {  342.*] 

Suit  by  Aaron  T.  Hageman  against  Charles 
Q.  Brown  and  another.  On  exceptions  to  the 
answer  of  defendant  Charles  O.  Brown.  Sus- 
tained. 

See,  also,  72  Atl.  438. 

The  purpose  of  the  bill  In  this  suit  Is  to 
procure  a  decree  declaring  the  equitable  title 
to  certain  real  estate  to  be  vested  In  defend- 
ant Charles  G.  Brown,  the  legal'  title  to 
which  now  stands  in  the  name  of  his  daugh- 
ter Roberta  Brown,  to  the  end  that  the  real 
estate  may  be  subjected  to  the  lien  of  a  cer- 
tain Judgment  held  by  complainant  against 
defendant  Charles  6.  Brown.  The  bill  char- 
ges that  Roberta  Brown,  the  daughter  who 
holds  the  legal  title,  has  no  beneficial  inter- 
est in  the  premises,  but  holds  the  same  In 
trust  for  her  father,  with  the  intent  and  pnr^ 
pose  of  defrauding  complainant  and  other 
creditors  of  the  father,  and  preventing  them 
from  collecting  their  claims  against  the  fa- 
ther, and  charges  that  the  consideration  for 
the  conveyance  to  the  daughter  moved  from 
the  father,  and  not  from  the  daughter.  In 
amplification  of  this  general  charge  of  fraud 
the  bill  speclfloally  sets  forth  the  manner  In 
which  the  legal  title  to  the  property  was 
placed  In  the  name  of  the  daughter.  The  spe- 
cific averment  is  that  defendant  Charles  O. 
Brown  made  an  agreement  with  one  Mary  A. 
Moffett,  the  former  owner  of  the  property, 
whereby  he  agreed  to  purchase  the  property 
for  a  certain  amount,  and  that  in  the  per- 
formance of  that  agreement  he  paid  to  the 
vendor  the  purchase  price  so  agreed  upon, 
and  caused  the  deed  to  be  made  to  his  daugh- 
ter Roberta.  The  specific  averment  is  also 
made  that  of  the  money  so  paid  a  certain 
specified  amount  was  money  due  to-  him  from 
one  Alfred  S.  Brown,  which  money  was  paid 
by  Alfred  S.  Brown  to  the  vendor  at  the  re- 
quest of,  and  for  and  on  account  of,  defend- 
ant Charles  G.  Brown  as  a  part  of  the  said 
purchase  price,  and  that  a  certain  further 
part  of  the  purchase  price  was  paid  to  the 
vendor  by  the  said  Alfred  S.  Brown  as  a  loan 
to  defendant  Charles  G.  Brown,  and  that  the 
repayment  of  the  latter  amount  was  secured 
to  Alfred  S.  Brown  by  a  mortgage  on  the 
premises  executed  by  the  daughter  Roberta 
at  the  request  of  her  father.  The  answer 
filed  by  defendant  Charles  G.  Brown  states 
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fbat  tbe  agreement  for  the  purchase  of  the 
property  was  made  by  him  as  agent  and  at- 
torney In  fact  for  his  daughter,  at  her  re- 
quest, and  for  her  benefit,  and  that  she  Is  the 
sole  owner  of  the  legal  and  equitable  title. 

The  answer  also  contains  the  following  de- 
nials: 

"This  defendant  denies  that  the  considera- 
tion moved  from  the  said  defendant  Charles 
6.  Brown  to  the  said  Mary  A.  Moffett  as  al- 
leged in  the  bill  of  complaint  filed  in  this 
cause."  "This  defendant  denies  that  the  ti- 
tle to  said  described  premises  in  said  bill  of 
complaint  filed  In  this  cause  was  put  in  the 
name  of  Roberta  Brown  at  bis  request,  for 
the  purpose  of  defrauding  his  creditors  and 
hindering  and  defrauding  them  in  the  collec- 
tion of  their  Just  claims  against  him."  "This 
defendant  denies  that  the  said  Roberta  Brown 
holds  the  title  of  said  premises  described  In 
said  bill  in  trust  for  him,  or  that  be  has  any 
beneficial  Interest  in  the  premises  whatever 
as  alleged  in  said  bill  of  complaint  filed  in 
this  cause." 

Complainant  has  excepted  to  the  snfBciency 
of  the  answer  by  reason  of  its  failure  to  an- 
swer in  detail  the  specific  averments  of  the 
bill  above  set  forth  touching  the  manner  in 
which  the  purchase  price  of  the  property  was 
raised  and  paid. 

Defendant  insists  that  he  Is  excused  from 
answering  specifically  the  detailed  averments 
of  the  bin  touching  the  manner  in  which  the 
purchase  price  of  the  property  was  raised 
and  paid,  and  is  privileged  to  answer  general- 
ly to  the  effect  that  the  consideration  did  not 
move  from  him,  because  these  specific  aver- 
ments of  the  bill  are  matters  of  evidence,  be- 
cause the  bill  is  not  a  bill  for  discovery,  and 
contains  no  Interrogatories,  and  because  the 
bill  asks  for  an  answer  without  oath. 

Paul  Q.  Oliver,  for  complainant  George 
Ball,  for  defendants. 

liEAMING,  V.  C.  (after  stating  the  facts 
as  above).  I  am  convinced  that  the  excep- 
tions to  the  answer  must  be  sustained. 

1.  There  are  probably  few  rules  of  equity 
pleading  more  firmly  established  than  the  re- 
quirement that  every  material  fact  which  it 
la  necessary  for  a  complainant  to  prove  to 
establish  his  right  to  the  relief  he  asks  must 
be  alleged  in  the  premises  of  bis  bill,  with 
fullness  and  particularity,  and  that  a  suitor 
who  seeks  relief  on  the  ground  of  fraud  must 
state  the  facts  which  constitute  the  fraud, 
80  that  the  person  against  whom  relief  is 
sought  may  be  afforded  a  full  opportunity  to 
deny  or  explain  the  facts  charged,  and  also 
to  disprove  them.  Smith's  Adm'r  v.  Wood, 
42  N.  J.  Eq.  563,  566,  7  Atl.  881.  This  bill, 
in  effect,  seeks  to  reach  certain  money  be- 
longing to  defendant,  which  money  has  been 
by  defendant  secretly  hidden  In  certain  real 
estate,  in  the  manner  specifically  set  forth  in 
the  bill,  with  the  fraudulent  purpose  of  plac- 


ing it  lieyond  the  reach  of  creditors  and  pre- 
serving it  for  his  own  use  by  means  of  a  se- 
cret trust  The  manner  in  which  the  bill 
states  that  this  was  secretly  accomplished 
forms  a  part  of  the  alleged  fraudulent  trans- 
action ;  the  averment  being,  in  effect,  that  a 
third  party  paid  the  money,  but  that  the 
money  so  paid  was  in  fact  money  which  the 
third  party  owed  to  defendant.  The  facts  so 
stated  are  specific  and  definite  facts  which  are 
material  to  complainant's  case.  In  tlUs  view 
it  seems  clear  that  defendant  cannot  be  ex- 
cused from  specifically  answering  these  de- 
tailed averments  of  material  facts  under  the 
claim  that  they  are  evidentiary  in  their  na- 
ture. I  regard  the  general  averments  con- 
tained in  the  bill  to  the  effect  that  the  con- 
sideration moved  from  defendant  which 
averment  defendant  has  answered  by  a  gen- 
eral denial,  as  more  nearly  a  general  state- 
ment of  a  conclusion  of  law  than  a  specific 
statement  of  concrete  facts.  Had  the  aver- 
ments in  question  been  added  to  the  present 
bill  in  the  form  of  interrogatories,  I  think 
the  necessity  of  specific  answers  to  the  in- 
terrogatories would  not  be  questioned. 

2.  The  fact  that  the  bill  is  not  a  bill  for 
discovery,  and  contains  no  Interrogatdries, 
will  not  exempt  defendant  from  answering 
fully  and  specifically  the  material  averments 
of  the  stating  part  of  the  bill.  The  rule  as 
stated  by  Judge  Story  is  as  follows: 

"One  of  the  principal  ends  of  an  answer  up- 
on the  part  of  the  defendant  is  to  supply 
proof  of  the  matter  necessary  to  support  the 
case  of  the  plaintiff ;  and  it  is  therefore  re- 
quired of  the  defendant  either  to  admit  or  to 
deny  all  the  facts  set  forth  in  the  bill,  with 
their  attending '  circumstances,  or  to  deny 
having  any  knowledge  or  information  on  the 
subject,  or  any  recollection  of  it  and  also  to 
declare  himself  unable  to  form  any  belief  con- 
cerning it.  And  this  he  ought  to  do  fully  and 
explicitly,  even  though  no  special  Interroga- 
tories should  follow  the  biU.  But  as  ex- 
perience has  proved,  that  the  substance  of 
the  matters  charged  in  the  bill  may  frequent- 
ly be  evaded 'by  answering  according  to  the 
tetter  only,  it  has  become  a  practice  to  add 
to  the  general  requisition  that  the  defendant 
should  answer  the  contents  of  the  bill,  a  rep- 
etition, by  way  of  interrogatory,  of  the  mat- 
ters most  essential  to  be  answered,  adding  to 
the  Inquiry  after  each  fact  an  Inquiry  of  the 
several  circumstances  which  may  be  attend- 
ant upon  it,  and  the  variations  to  which  It 
may  be  subjected,  with  a  view  to  prevent 
evasion,  and  compel  a  full  answer."  Story's 
Eq.  PI.  8  35.  This  privilege  of  adding  special 
interrogatories  to  a  bill  has  not,  so  far  as  I 
am  aware,  except  where  controlled  by  court 
rules,  been  given  the  effect  to  absolve,  in  any 
manner,  a  defendant  from  the  primary  duty 
of  answering  all  of  the  material  averments 
of  the  bill.  The  bill  in  this  case  prays  that 
defendants  "may,  without  oath,  full,  true, 
and  perfect  answer  make  to  each  and  every 
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of  the  matters  and  things  above  set  forth,  as 
fully  and  particularly  as  If  the  same  were 
here  again  repeated,  and  they  thereto  par- 
tlcnlarly  interrogated."  I  understand  the 
rule  in  this  state  to  be  substantially  as  stat- 
ed in  Methodist  Episcopal  Church  t.  Jaques, 
1  Johns.  Ch.  (N.  Y.)  65,  as  follows: 

"I  apprehend  the  rule  on  this  subject  to  be 
that  it  is  sufficient  to  make  this  general  req- 
uisition on  the  defendant  to  answer  the 
contents  of  the  bill,  and  that  the  interrogat- 
ing part  of  the  blU,  by  a  repetition  of  the 
several  matters,  is  not  necessary.  The  de- 
fmdant  Is  bound  to  deny  or  admit  all  the 
&ctB  stated  in  the  bill,  with  all  their  mate- 
rial circumstances,  without  special  Interroga- 
tories for  that  purpose.  Miff.  44;  Cooper's 
PI.  11, 12.  They  are  only  useful  to  probe  more 
effectually  the  conscience  of  the  party,  and 
to  prevent  evasion  or  omission  as  to  circum- 
stances which  may  be  deemed  Important ;  but 
It  Is  no  excuse  for  the  defendant,  in  avoiding 
to  answer  fully  to  the  subject-matter  of  the 
bill,  that  there  were  no  special  interrogato- 
ries applicable  to  the  case." 

8.  The  foregoing  is  equally  true  where  the 
bin  prays  for  an  answer  without  oath.  The 
object  of  a  complainant  in  waiving  oath  is 
merely  to  deprive  the  defendant  of  tiie  ad- 


vantage of  his  answer  as  evidence  for  him- 
self. A  defendant  is  bound  by  his  admissions 
in  his  answer  without  oath.  In  Reed  v.  Cum- 
berland Insurance  Company,  36  N.  J.  Eq.  S83, 
Chancellor  Runyon  says: 

"He  [complainant]  has  a  right  to  the  de- 
fendant's answer  on  every  material  point, 
though  he  waives  oath.  For  he  is  spared  the 
necessity  of  proof  as  to  all  matters  admitted 
by  the  d^endant  The  latter  is  bound  by  hia 
admissions  in  the  answer,  though  put  in  with- 
out oath." 

My  conclusion  is  that  the  bill  entitles  com- 
plainant to  a  specific  answer  as  to  whether, 
at  the  time  of  the  conveyance  from  Mary  A. 
Moffett  to  Roberta  Brown,  Alfred  S.  Brown 
owed  defendant  Charles  G.  Brown  certain 
money,  and  paid  the  money  so  owing  to  Mary 
A.  Moffett  on  account  of  the  purchase  price 
of  the  property  in  question  for  or  on  ac- 
count of,  and  at  the  request  of,  dtfendant 
Charles  G.  Brown,  and  as  to  whether  the  re- 
maining portion  ot  the  purchase  price  refer- 
red to  in  the  bill  was  paid  to  Mary  A.  M<rf- 
f^t  by  Alfred  &  Brown  as  a  loan  to  defend- 
ant Charles  G.  Brown,  or  for  mr  ou  account 
of.  or  at  the  request  of,  defendant  Charles  G. 
Brown. 

I  will  advise  a  decree  ■ustalnlng  the  ex- 
ceptions to  the  answer. 
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liANDON  T.  HUNT. 


(Sapreme  Court  of  Vermont.    Lamoille.    An;. 
4,  1909.) 

1.  SET-OFF  and  GOnNTEKOI.AII(  (S  52*)— SuB- 
JBCT-MaTTEB— ASSIQNED  Cl-A1M»— NOTICE  OF 
ASSIONHZNT. 

Though  defendant  was  entitled  to  receive 
for  a  certain  time  the  milk  money  from  cows 
leased  by  him  to  W.  under  an  agreement  to  that 
effect,  he  could  not  set  off  money  paid  by  plain- 
tiff to  W.  for  mlllc  without  notice  of  the  agi«e- 
ment. 

[Kd.  Note.— For  other  cases,  see  Set-Ofl  and 
Coonterclaim,  Dec.  Dig.  t  52.*] 

•2.  SCT-OFF  and  CoUNTEBCLADf  (824*)— SuB- 
jeot-Mattzb— AssiGNKo  Claims. 

Where,  under  a  lease  of  cows  by  defendant 
to  W.,  defendant  was  to  have  the  milk  money 
ontU  he  received  a  certain  sum  per  cow,  he  was 
not  entitled  to  set  off  money  paid  W.  by  plain- 
tiff for  milk,  without  proof  that  W.  was  still 
indebted  to  him. 

[Ed.  Note.— For  other  cfses,  see  Set-Ofl  and 
Counterclaim,  Dec.  Dig.  |  24.*] 
8.  Appeai.  and  Bbbob  (S  273*)— Bxobptiorb 

— St'FIlCIBNCT. 

An  exception  to  "the  finding  of  facts  and 

to  the  judgment"  is  too  general  to  be  available. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.   H   1C20-1630,   17«4;    Dec 

Dig.  I  273.*] 

4.  Appeal  and  EIbbob  (i  622*)— Rxcobo— Bn- 

DENCE. 

Excerpts  from  the  testimony,  certified  to  by 
the  reporter,  but  not  made  a  part  of  the  excep- 
tions by  reference  or  otherwise,  may.  not  be  nsed 
in  testing  a  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  t  522.*] 

Eizceptlons  from  Lamoille  County  Court. 
Eleazer  L.  Waterman,  Judge. 

Assumpsit  by  O.  B.  Landon  against  B.  A. 
Hunt  Judgment  for  plaintiff,  and  defendant 
excepted.    Affirmed. 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  and  POW- 
ERS, JJ. 

W.  E.  Tracy,  for  plaintiff.  B.  A.  Hunt,  for 
defendant 

POWERS,  J.  This  Judgment  will  hare  to 
stand  unless  error  Is  found  In  the  disallow- 
Bnce  of  an  item  of  |86  on  the  defendant's 
specification  in  offset.  In  the  year  1900  the 
defendant  leased  a  farm,  together  with  20 
cows,  to  a  man  named  Walker.  The  lease 
was  verbal,  and  It  was  understood  between 
Walker  and, the  defendant  that  the  latter 
should  bare  the  milk  money  until  be  had  re- 
ceived the  sum  of  |ie  per  cow.  Walker  sold 
the  milk  to  the  plaintiff,  who  paid  him  for 
it  by  crediting  It  on  his  store  account  until 
be  received  notice  of  the  arrangement  above 
noted,  after  which  he  credited  all  the  milk 
to  the  defendant  The  amount  so  credited  to 
Walker  was  |85,  and  this  is  the  disputed 
item.  The  issue  was  tried  by  the  court 
and  the  findings  state  that  there  was  no 
evidence  tending  to  show  whether  Walker 
was  or  was  not  indebted  to  the  defendant 


In  these  circumstances  the  Item  was  properly 
disallowed.  The  defendant's  right  to  the 
milk  money  either  depended  upon  an  assign- 
ment thereof  which  would  not  be  good 
against  the  plaintiff  until  he  had  notice  of  it 
or  upon  a  lien  thereon  as  security  for  the 
amount  specified,  which  would  not  be  good 
against  the  plaintiff  after  the  requirements 
of  the  lease  bad  been  satisfied.  In  other 
w6rdB,  without  proof  of  a  debt  from  Walker 
to  the  defendant,  there  is  nothing  for  a  lien 
to  stand  as  security  for.  aiann  t.  Haley,  79 
Vt  66,  64  Atl.  449. 

The  defendant  attempts  to  challenge  the 
finding  that  there  was  no  evidence  of  a  debt 
from  Walker  to  the  defendant  He  makes 
this  attempt  under  an  exception  thus  stated 
In  the  bill :  "The  defendant  excepted  to  the 
finding  of  facts  and  to  the  Judgment"  Such 
an  exception  Is  too  general  to  be  availatde. 
The  particular  finding  should  have  been 
pointed  out,  and  the  particular  fault  therein 
should  have  Aeen  specified.  Besides,  even  If 
we  were  to  treat  the  exception  as  sufficient 
the  transcript  is  not  referred  to,  so  there  la 
nothing  before  us  by  which  we  can  test  the 
finding.  To  be  sure  we  are  supplied  with 
wtiat  are  apparently  excerpts  from  the  testi- 
mony, certified  to  by  the  reporter,  but  these 
are  not  made  a  part  of  the  exceptions  by 
reference  or  otherwise,  so  their  use  is  un- 
warranted. Sargeant  v.  Leland.  2  Vt  277; 
Wheelock  v.  Sears,  19  Vt  559;  Child  v.  Pln- 
ney.  81  Vt.  314,  70  Atl.  566 ;  Royce  t.  Car- 
penter, 80  Vt  37,  66  Atl.  888. 

Judgment  affirmed. 

Off  Ha.  i«r) 

ABBOTT  T.  CITY  OF  ROCFO-AND. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18; 
1909.) 

1.  MtJNICIPAI,   OOBPOBATTONS    (8    788*)— INJU- 

BiEs  ON  Highway- Notice  ot  Defect. 
Rev.  St  c.  28,  {  76,  imposes,  as  a  condition 
precedent  to  the  right  of  a  traveler  to  recover 
for  injuries  received  upon  a  highway,  proof  on 
his  pnrt  that  "the  municipal  officers  or  road 
commissioners  of  such  town  or  any  person 
*  *  *  authorized  l>y  any  municipal  officer,  or 
road  commissioner  of  such  town,  to  act  as  a 
substitute  for  either  of  them,  had  twenty-four 
hours'  actual  notice  of  the  defect  or  want  of 
repair." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1U41-1043;  Dec 
Dig.  I  788.*] 

2.  Municipal  Cobfobations  (§  791*)— Inju- 
ries on  Hiqhwat— Notice  or  Defect. 

The  24  hours'  notice  required  by  Rev.  St. 
c.  23,  i  76,  must  be  actual  notice,  not  construct- 
ive, and  it  must  be  of  the  identical  defect  which 
caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1647;  Dec.  Dig.  § 
791.*] 

3.  Municipal  Cobpobations  ({  818*)- Inju- 
bies  on  Hiohw at— Notice  of  Defect— Evi- 
dence. 

The  24  hours'  actual  notice  required  by 
Rev.  St.  c.  23,  i  76,  may  be  proved  by  direct  or 
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circumstantial  eridence  and  may  be  established 
by  all  grades  of  competent  evidence. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  172&;  Dec.  Dig.  | 
8ia*] 

4.  MuniciPAi.  CoBPOBATiONB  (§  790*)— iNjn- 

BIES  ON  HlOnWAY— NOIICB  TO  POLICB— SuF- 
FICIENCT. 

Where  the  plaintiff  sought  to  recover  dam- 
ages for  a  personal  injury  received  by  reason  of 
an  alleged  defective  sidewalk  in  the  defendant 
city,  and  in  relation  to  the  24  hours'  actual  no- 
tice of  the  defect  proof  that  such  notice  was  giv- 
en to  a  police  officer,  coupled  with  evidence  that 
such  complaints  were  ordinarily  made  to  the 
police  department,  and  that  the  police  ofBcers 
were  In  the  habit  of  reporting  them  to  the  street 
commis&ioner,  held  not  to  be  sufficient  evidence 
to  meet  the  statute  requirement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  1645,  1640;  Dec. 
Dig.  i  7SK).»] 

5.  Municipal  Corfobations  (§  790*)— Inju- 
BiEs  ON  Highway— Notice  to  Police— Suf- 

FICIENCT. 

Where  it  was  no  part  of  the  official  duty 
of  police  officers  to  receive  complaints  about 
highway  defects  and  report  them  to  the  road 
commisHioners,  held,  that  there  was  no  such  of- 
ficial duty  or  responsibility  resting  upon  such  of- 
ficers as  would  give  rise  to  a  presumption  that 
such  a  notice  given  to  them  was  by  them  com- 
municated to  the  road  commissioner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1645,  1646;  Dec 
Dig.  {  790.  •] 

(Official.) 

Exceptions  from  Supreme  Judicial  Conrt, 
Knox  Cotmty. 

Action  by  Julia  B.  Abbott  against  the 
City  of  Rockland.  A  nonsuit  -^as  ordered, 
and  plaintiff  excepts.    Exceptions  overruled. 

Special  action  on  the  case  to  recover  dam- 
ages for  personal  injuries  sustained  by  rea- 
son of  an  alleged  defect  In  the  sidewalk  on 
Lovejoy  street  in  the  defendant  city.  Plea, 
the  general  issue.  Tried  at  the  January 
term,  1908,  Supreme  Judicial  Court,  Knox 
County.  At  the  conclusion  of  the  plaintiffs 
evidence,  and  on  motion  of  the  defendant 
city,  the  presiding  justice  ordered  a  non- 
suit on  the  ground  that  the  plaintiff  had 
failed  to  introduce  sufficient  evidence  to  en- 
title her  to  to  go  to  the  Jury  on  the  question 
as  to  whether  the  proper  officials  of  the  de- 
fendant city,  under  the  statute  (Rev.  St.  c. 
23,  S  76),  had  24  hours'  actual  notice  of  the 
defect,  and  to  this  ruling  the  plaintiff  ex- 
cepted. 

The  case  is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHTTE- 
HOUSB,  SAVAGE,  CORNISH,  and  BIRD, 
JJ. 

0.  M.  Walker  and  Arthur  S.  Llttlefleld, 
for  plaintiff.    Philip  Howard,  for  defendant 

CORNISH,  J.  Section  76  of  chapter  23  of 
the  Revised  Statutes  imposes,  as  a  condition 
precedent  to  the  right  of  a  traveler  to  re- 
cover for  injuries  received  upon  a  highway, 
proof  on  his  part  that  "the  municipal  of- 


ficers or  road  commissioners  of  such  town 
or  any  person  authorized  by  *  •  •  any 
municipal  officer,  or  road  commissioner  of 
such  town,  to  act  as  a  substitute  for  either 
of  them,  bad  twenty-four  hours'  actual  no- 
tice of  the  defect  or  want  of  repair."  Prior 
to  tlte  passage  of  chapter  206,  p.  153,  of  the 
Public  Laws  of  1877,  all  that  was  required* 
was  reasonable  notice  to  the  town,  which 
was  held  to  be  such  notice  as  gave  the  town 
officers,  or  some  of  the  Inhabitants,  informa- 
tion of  the  actnal  condition  of  the  road. 
The  amendment  of  1877  prescribed  a  more 
definite  requirement  respecting  notice  and 
imposed  a  more  rigorous  limitation  upon 
the  traveler's  right  to  recover.  One  of  the 
ofllcers  named  must  now  receive  -24  hours' 
actual,  not  constructive,  notice,  and  it  most 
be  of  the  identical  defect  which  caused  the 
Injury.  Such  actual  notice  may  be  proved 
by  direct  or  circumstantial  evidence;  that  is, 
by  information  of  the  existing  facts  con- 
veyed to  the  party  to  be  notified,  or  by  cir- 
cumstances showing  personal  knowledge  on 
his  part.  Being  a  conclusion  of  fact,  it  may 
be  established  by  all  grades  of  competent 
evidence;  but  established  It  must  be  be- 
fore the  injured  party  can  maintain  his  ac- 
tion. These  general  principles,  thus  briefly 
stated,  are  more  fully  considered  in:  Smyth 
V.  Bangor,  72  Me.  249;  Rogers  v.  Shirley, 
74  Me.  144;  Hurley  v.  Bowdoinham,  88  Me. 
293,  34  Atl.  72;  Llttlefleld  v.  Webster,  90 
Me.  213,  38  Atl.  141;  Ham  v.  Lewiston,  M 
Me.  265,  47  Atl.  54& 

The  injury  to  the  plaintiff  for  which  this 
suit  is  brought  was  caused  by  a  defect  in  a 
sidewalk  on  Lovejoy  street  in  the  defendant 
city,  October  10,  1905.  As  proof  of  actual 
notice  to  the  street  commissioner,  the  plain- 
tiff relied  upon  the  testimony  of  John  Bear- 
don,  supplemented  by  an  alleged  custom  In 
the  police  department.  Reardon,  a  boy  14 
years  of  age,  testified:  That  a  few  days 
prior  to  the  accident  he  noticed  a  bad  place 
In  the  sidewalk  at  the  point  in  question, 
which  he  describes  as  "a  piece  that  had  rot- 
ted off  the  stringer,  and  It  left  quite  a  hoi* 
there,  so  you  could  get  your  foot  right  in 
It."  That,  acting  under  Instructions  from 
his  father,  he  called  at  the  police  station  on 
bis  way  to  school,  and  "notified  the  police 
to  fix  It"  That  he  thinks  he  saw  Police- 
man Post  there  and  told  him  that  the  hole 
"was  pretty  bad"  and  "needed  fixing."  The 
evidence  showed  that  at  that  hour  in  the 
morning  either  the  city  marshal  or  Post 
should  be  on  duty.  The  Jury  might  there- 
fore be  Justified  In  inferring  that  Beardon 
notified  Post  as  he  said.  Here  ends  the 
direct  testimony  on  this  point.  Reardon 
notified  no  one  exc^t  Post,  and  there  Is  no 
evidence  that  Post  or  any  one  else  ever  no- 
tified the  street  commissioner. 

Assuming  therefore  that  notice  was  given 
to  the  policeman,  and  also  that  It  was  of  the 


•For  other  ease*  see  iam«  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  A  Reporter  IsAex* 


Digitized  by 


Google 


MeJ 


MAT80N  T.  MATSON, 


867 


actnal  defect  which  cansed  the  injury,  which 
Is  by  no  means  free  fram  doubt.  It  stopped 
short  of  reaching  any  party  required  by 
statute  to  be  notified.  The  plaintiff  seeks 
to  prove  the  notice  by  two  stei>s:  First,  by 
the  boy  to  the  police;  and,  second,  by  the 
police  to  the  road  commissioner.  The  first 
is  made  out,  the  second  falls.  The  city 
marshal  and  Post  both  testified  that  they 
had  no  recollection  of  receiving  the  com- 
plaint from  Beardon,  nor  of  communicating 
it  to  the  road  commissioner,  and  the  road 
commissioner  himself  was  not  called  as  a 
witness.  Direct  testimony  on  this  point  Is 
therefore  lacking. 

To  fill  the  gap  the  plaintiff  relies  upon  an 
alleged' custom  in  the  police  department  to 
receive  complaints  about  highway  defects 
and  report  them  to  the  road  commissioner, 
and  invokes  the  rule  that  a  public  officer 
is  presumed  to  have  performed  bis  official 
duty.  This  Is  undoubtedly  a  legal  presump- 
tion in  some  cases,  but  it  has  no  applica- 
tion here,  for  the  element  of  offldal  duty  is 
lacking.  The  city  marshal  testified  that  the 
police  received  a  great  many  such  com- 
plaints and  under  his  instructions  made  a 
practice  of  notifying  the  commissioner  as 
soon  as  possible. 

But  it  was  no  part  of  their  official  duty  to 
receive  and  report  such  complaints  to  the 
commissioner.  No  statute  or  ordinance  re- 
quired it.  No  record  of  such  complaints  was 
kept.  Doubtless  it  was  done  in  many  cases 
In  the  Interest  of  the  municipality,  the  same 
as  similar  complaints  to  the  city  clerk  or 
chief  engineer  of  the  fire  department  might 
be  transmitted  to  the  proper  authority;  but 
there  was  no  such  official  duty  or  responsi- 
bility resting  upon  these  officers  as  would 
give  rise  to  a  presumption  that  a  notice  giv- 
en to  them  was  by  them  communicated  to 
the  commissioner. 

The  cases  cited  by  the  plaintiff  are  not  In 
point. 

In  Welch  v.  Portland,  77  Me.  384,  the  pre- 
sumption Invoked  was  that  the  street  com- 
missioner himself  did  his  duty  by  going  or 
sending  at  once  to  find  and  repair  a  report- 
ed defect.  This  was  within  the  strict  line 
of  his  official  duty.  So  it  might  be  presum- 
ed that  a  police  officer  proceeded  at  oaw 
to  take  measures  to  qnell  a  riot  reported  to 
him,  because  that  was  within  his  official 
sphere.  When  out  of  that  sphere  any  such 
presumption  does  not  obtain,  and  there  are 
no  presumptions  affecting  the  probability  of 
the  action  of  a  street  commissioner  in  the 
police  department  nor  of  a  police  officer  in 
the  street  department.  In  the  absence  of 
evidence  showing  their  duties  in  those  de- 
partments. 

In  Twogood  V.  N.  T.,  102  N.  T.  216,  6  X. 
B.  275,  actual  notice  was  not  required.  If 
the  defective  condition  of  the  street  had  ex- 
isted for  such  a  length  of  time  that  its  ex- 


istence ought  to  have  been  known  to  tite 
public  authorities,  it  was  sufficient  The 
court  therefore  held  that  an  instruction  to 
the  Jury  that  written  reports  of  the  condi- 
tion of  snow  and  ice  made  by  a  police  of- 
ficer to  his  superior  in  the  usual  course  of 
his  duty,  which  reports  were  customarily 
transmitted  to  the  corporation  attorney,  did 
not  constitute  a  notice  to  the  city,  was  er- 
roneous, as  taking  from  the  Jury  the  ques- 
tion whether  this  condition  had  existed  for 
such  a  length  of  time  that  actual  notice 
ought  to  be  imputed.  The  Maine  statute 
allows  no  such  imputation  of  actual  notice. 

In  Jollet  V.  Looney,  159  111.  471.  42  N.  B. 
855,  the  required  notice  could  be  either  ex- 
press or  Implied,  and  the  court  held  that 
where,  with  knowledge  and  approval  of  the 
superintendent  of  streets,  a  book  was  kept 
at  the  police  station.  In  which  policemen 
were  directed  to  note  defects  In  sidewalks, 
and  the  superintendent  was  accustomed  to 
resort  to  these  reports  for  information.  In 
case  of  knowledse  of  a  defect  by  a  police- 
man for  a  sufficient  length  of  time,  in  the 
exercise  of  reasonable  care,  to  report  and 
repair  it,  the  city  will  be  chargeable  with 
notice  of  the  defect. 

Such  a  decision  has  no  bearing  upon  the 
case  at  bar,  where  actual  notice  must  be 
proved. 

Finally,  the  plaintiff  claims  that  the  fact 
that  the  city  repaired  the  defect  the  next 
morning  after  the  accident,  and,  so  far  as 
the  evidence  shows,  without  knowing  of  the 
injury,  adds  strength  to  the  theory  that  the 
commissioner  had  received  notice  of  the 
condition  through  the  channel  of  the  police. 
This  rests  upon  assumption  and  not  upon 
evidence.  The  burden  Is  upon  the  plaintiff 
to  prove  that  the  commissioner  did  receive 
the  notice,  not  on  the  defendant  to  prove 
that  be  did  not  receive  it 

Taking  all  the  evidence  in  the  case  and 
giving  it  the  full  effect  which  a  jury  wonld 
be  authoriised  to  give,  it  is  clear  that  the 
plaintiff  failed  to  Introduce  sufficient  to 
bridge  the  chasm  between  the  police  and 
the  street  commissioner,  or  to  entitle  her  to 
go  to  tiie  jury  on  this  question  of  actual 
notice.    The  nonsuit  was  properly  ordered. 

Exceptions  overruled. 

Nonsuit  to  stand. 


aOE  He.  1E2) 

MATSON  V.  MATSON. 

(Supreme  Judicial  Court  of  Maine.     Feb.  18, 
1900.) 

ASSAUI.T  AND  Battery  (§  40*)— Damages— Ex- 
cessive. 

Where  the  plaintiff  recovered  a  verdict  for 
$1,000  as  damages  alleged  to  have  been  suffer- 
ed by  reason  of  an  assault  and  battery  commit- 
ted upon  him  by  the  defendant,  held:  (1)  That 
the  defendant  was  properly  found  guilty  of  as- 
sault and  battery,  but  that  the  damages  award- 
ed were  excessive;    (2)  that  the  compensation 
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which  the  Jar^  matt  have  ttnn  the  plaintiff  for 
his  mentaJ  pain  and  Buffering,  his  wounded  pride 
and  self-respect,  considering  his  record  and 
standing  in  the  community,  was  exorbitant ;  (3) 
that  there  was  no  justification  for  large  puni- 
tive damages ;  (4)  that  the  venlict  be  set  aside, 
unless  the  plaintiff  remit  all  of  the  same  above 
$300. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  55;  Dec.  Qig.  I  40.*] 
(Official.) 

On  Motion  from  Superior  Oonrt,  Cumber- 
land County. 

Action  by  Louis  Matson  against  Harris 
Matson.  Verdict  for  plaintiff,  and  defendant 
moves  to  set  the  same  aside.  Motion  grant- 
ed, unless  remittitur  be  made. 

Civil  action,  brought  in  the  superior  court, 
Oumberland  county,  to  recover  damages  for 
an  assault  and  batt«7  alleged  to  have  been 
committed  by  the  defendant  upon  the  plaio- 
tiff.  Plea,  the  general  Issue.  Verdict  for 
plaintiff  for  $1,000.  The  defendant  then  filed 
a  general  motion  to  have  the  verdict  set 
aside. 

The  case  Is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  SPEAR,  and 
BIRD,  JJ. 

M.  P.  Frank,  for  plaintiff.  J.  B.  F.  Con- 
nolly, R.  T.  Wbltehouse,  and  J.  A.  Connel- 
lan,  for  defendant 

WHITBHOUSE,  J.  The  plaintiff  recover^ 
ed  a  verdict  of  $1,000  for  damage  alleged  to 
have  been  suffered  by  reason  of  an  assault 
and  battery  committed  upon  him  by  the  de- 
fendant on  the  2d  day  of  July,  1907,  and  the 
defendant  moves  to  have  it  set  aside  as 
against  the  evidence  and  because  the  dam- 
ages are  excessive. 

The  parties  are  brothers,  and  were  copart- 
ners carrying  on  the  business  of  brewing 
and  selling  hop  beer  from  1898  to  1902,  when 
the  partnership  was  dissolved,  and  thereaft- 
er each  continued  to  Carry  on  the  same  busi- 
ness In  a  separate  building,  with  restilting 
competition  and  hostility  between  them.  In 
October,  1900,  some  eight  months  prior  to 
the  assault  in  question,  the  plaintiff  acquir- 
ed title  to  the  building  occupied  by  the  de- 
fendant, and  toolt  an  assignment  of  the  les- 
sor's interest  in  a  certain  lease  of  the  same, 
subject  to  the  defendant's  right  of  occupancy 
for  an  unexpired  term  of  three  years  under 
the  lease.  And  the  plaintiff  says  that  on  the 
2d  day  of  July,  1907,  in  the  exercise  of  his 
right  to  enter  the  building  "to  view  and  make 
improvements,"  he  started  to  go  through  the 
open  door  of  the  store  where  bis  brother  -was, 
and  he  thus  describes  the  assault  which  fol- 
lowed: 

"I  had  no  more  than  got  inside  when  he 
came  over  and  with  his  left  hand  grabbed 
me  here  (indicating)   and  hit  me  with  his 


right  hand,  open  band,  and  almost  knodced 
me  down.  I  saved  myself  with  my  bands, 
and  he  shoved  me  against  tbe  wall  there,  and 
the  corner  there,  right  near  the  door.  And 
be  called  me  names.  *  *  *  He  held  me 
there  so  I  couldn't  breathe  very  well,  and 
left  marks  on  my  throat,  and  tore  my  collar. 
*  *  *  My  collar  was  torn  and  dirty  where 
be  pnt  bis  hands  on  It  *  *  *  I  didn't 
eat  any  dinner  that  day.  Q.  Do  yon  mean 
by  that  tbe  Injuries  yon  received  to  your 
throat  prevented  your  eating  dinner?  A.  I 
don't  Imow  that  It  prevented  my  eating ;  bnt 
I  felt  so  bad  over  it— felt  bad  about  ttae  as- 
sault, the  Insult— that  I  didn't  eat  that  time." 

The  defendant  denies  that  the  plaintiff 
came  into  the  store  to  take  a  view  with  ref- 
erence to  improvements,  and  says  that  it  is 
utterly  improbable  that  he  was  contemplating 
improvements  for  the  defendant's  l>eueflt, 
knowing  that  the  lease  bad  three  years  more 
to  run.  The  defendant  declares  the  truth  to 
be  that  the  plaintiff's  brewing  was  unsuccess- 
ful, and  bis  beer  unsalable,  and  that  his  real 
purpose  In  coming  to  his  store  was  to  leam 
the  secret  process  of  tbe  defendant's  brewing, 
and  tbe  defendant  denies  that  he  lullicted 
any  injury  upon  him  whatever,  or  used  any 
more  force  than  was  necessary  to  prevent 
him  from  going  into  his  brewing  room. 

The  piaiuciff,  as  owner  of  the  premises,  un- 
doubtedly bad  a  legal  right  to  enter  the 
building  for  tbe  purpose  of  examining  its 
condition  with  a  view  to  changes  and  im- 
provements; and,  while  tbe  sincerity  of  his 
claim  that  be  did  In  fact  enter  for  that  pur- 
pose is  open  to  serious  question,  the  deleud- 
ant's  contention,  on  tbe  other  hand,  that  tbe 
plaintiff  entered  for  the  purpose  of  stealing 
his  formula  for  brewing  beer,  rests  upon  sus- 
picion and  not  evidence.  It  la  therefore  the 
opinion  of  the  court  that  tbe  defendant  was 
properly  found  guilty  of  assault  and  battery ; 
but  the  damages  awarded  by  the  Jury  are 
manifestly  excessive.  Tbe  plaintiff  does  not 
claim  that  he  suffered  any  serious  conse- 
quences from  the  assault  He  says  he  bad 
no  appetite  for  his  dinner  on  the  day  it  oc- 
curred, and  his  throat  felt  "kind  of  sore, 
enough  so  be  could  notice  it"  It  ia  in  evi- 
dence that  he  had  been  convicted  of  violating 
tbe  statute  against  tbe  sale  of  Intoxicating 
liquors,  and  paid  a  fine  of  $100  and  costs. 
Tbe  comiiensation  which  the  Jury  must  have 
given  for  his  mental  pain  and  suffering,  bis 
wounded  pride  and  self-respect  considering 
his  record  and  standing  In  tbe  community, 
was  exorbitant  Nor  is  ttiere  any  Justifica- 
tion for  large  punitive  damages. 

The  conclusion  is  that,  if  tbe  plaintiff  will 
remit  all  of  the  verdict  above  $300  within 
30  days  from  the  filing  of  the  certificate  with 
the  clerk  of  tbe  court  tbe  motion  is  over- 
ruled; otbero-lse,  tbe  verdict  Is  to  be  set 
aside  and  a  new  trial  granted. 
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(75  N.  J.  K.  no 

KUNZ  et  al.  ▼.  MASON  et  bL 

(Court  of  K.-rora  and  Appeals  of  New  Jeney. 

June  14,  190».) 

i.  BVIDENCK  (I  271*)— DECUkJUTIONS  01*  PAB- 

TIES. 

In  a  salt  to  reform  a  contract  for  the  sale 
of  real  estate  by  redacing  the  consideration  from 
$65,000  to  $So,000  for  alleged  mistake,  com- 
plainant's declaration  to  others,  after  the  con- 
tract was  made,  and  before  any  controversy 
arose,  that  she  paid  only  f5S,000  for  the  prop- 
erty, was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1075;  Dec.  Dig.  §271.*] 

2.  Pbiwcipal  ahd  Aokkt  (I  69*)— Aora  o» 

AoKKT— Misconduct. 

An  agent  of  an  owner  of  real  estate,  an- 
thorixed  to  sell  the  same  for  a  specified  price, 
may  not  lawfully,  after  obtaining  a  purcliaser 
at  a  higher  price,  take  title  in  bis  own  name, 
or  in  the  name  of  another,  using  the  purchaser's 
money  to  complete  the  purchase,  ana  appropri- 
ate the  difference  to  hia  own  use. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  IS  130-141 ;  Dec.  Dig.  f  69.*] 

8.  BBroRicATioN    or  Instbuhents   ({   45*)— 

FBAU  D— EVI DENCE. 

Evidence  held  to  show  that  defendant  had 
porchased  the  property  in  controversy  from  a 
trust  company  tor  $55,000  before  be  luiew  tbat 
complainant  desired  to  purchase  the  same,  and 
that  in  selling  the  property  to  complainant  for 
S(%>,000  he  acted  for  hia  own  benefit,  and  not 
fraudulently  as  agent  of  the  tmst  company,  au- 
thorising reformation  of  the  contract  for  fraud. 
[Ed.  Note.— For  other  cases,  see  Heformation 
of  Instruments,  Dec.  Dig.  {  46.*] 

i.  Refobhation   or  Instbuuerts   ({   82*)  — 

IiACHES. 

Where,  thongh  conq>iainant  aaeertained  an 
alleged  mlatake  m  the  consideration  of  a  con- 
tract for  the  sale  of  real  estate  in  1904,  and 
requested  her  husband  to  see  the  vendor  con- 
cerning it,  she  took  no  steps  to  have  the  uii»- 
take  rectified  for  two  years,  her  right  to  equita- 
ble relief  was  barred  by  laches. 

[E>1.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {{  119-121;  Dec. 
Dig.  {  82.*] 

Appeal  from  Coart  of  Chancery. 

Suit  by  Elizabeth  K.  Kunz  and  another 
against  James  H.  Mason  and  others  to  reform 
a  contract  for  the  sale  of  real  estate  and  for 
an  accounting.  From  a  decree  granting  an 
acconnting  and  denying  reformation,  com- 
plainants appeal    Affirmed. 

The  following  Is  the  oral  opinion  of  the 
Chancery  Court  (LiEAMING,  V.  C,  orally): 

**I  am  not  Inclined  to  take  this  case  nnder 
adrlsement  It  Is  chiefly  a  qnestlon  of  fact 
The  testimony  never  will  be  so  accurately 
Impressed  on  my  memory  as  It  is  now  at  the 
doae  of  the  trial. 

"The  agreement  which  complainants  seek 
to  reform  Is  a  remarkable  one.  In  it  the 
defendant  Mr.  Mason  agreed  to  convey  to  the 
complainants  a  property  which,  according  to 
one  side,  was  to  be  conveyed  for  $65,000, 
and,  according  to  the  other  side,  was  agreed 
to  be  conveyed  for  $55,000  when  the  pur- 
diafler  admittedly  had  but  $1,000  to  pay  In 
casb  on  account  of  the  purchase  price,  and 


the  agreement  Itself  contemplated  only  a 
payment  of  $C00  as  to  the  second  installment 
tour  months  from  the  date  of  the  agreement, 
and  the  property  was  a  large  hotel,  already 
furnished,  of  which  the  purchaser  was  to 
take  immediate  possession  and  begin  busi- 
ness. The  agreement,  nnder  the  conditions 
which  are  shown,  <;learly  contemplated  that 
the  purchasers  should  make  out  of  the  busi- 
ness the  money  which  was  to  enable  them  to 
pay  the  purchase  price  and  the  fixed  charges 
In  connection  with  the  hotel,  consisting  of 
interest  on  the  mortgages,  taxes,  water  rents, 
insurance,  etc.  To  that  end  the  payments 
named  In  the  agreement  are  arranged  to  fall 
due  during  the  summer  seasons  and  at  no 
other  time.  I  say  this  is  a  remarkable  agree- 
ment, because  I  think  It  is  probably  the  first 
instance  in  my  experience  where  a  property 
of  so  much  value  has  been  conveyed  for  so 
little  cash  down.  The  agreement  is  peculiar 
In  another  aspect,  and  tbat  is  the  manner  in 
which  its  terms  are  stated.  At  first  I  was 
very  uncertain  as  to  the  meaning  of  the 
agreement;  but  a  more  careful  reading  sat- 
isfied me  that  there  can  be  no  doubt  as  to 
tbat  To  my  mind  it  clearly  contemplates 
tbat  the  purchaser  shall  pay  all  of  the  fixed 
charges,  such  as  taxes,  water  rents,  inter- 
est on  the  mortgages,  insurance,  and  what- 
ever other  Items  there  are  of  that  nature, 
and  that  during  the  first  year  she  shall  pay 
an  aggregate  amount  at  least  of  $8,000,  and 
that  whatever  portion  of  the  $8,000  so  paid 
is  above  the  expenditures  necessary  for  the 
fixed  charges  shall  be  credited  on  the  pur- 
chase price.  During  the  second  year  she 
shall  pay  at  least  $10,600,  and  in  making  that 
expenditure  she  shall  apply  It  first  to  the 
fixed  charges  already  referred  to.  and  the 
balance  of  that  amount  shall  be  credited,  at 
the  times  named,  on  the  purchase  price; 
and  during  the  years  succeeding  the  second 
year  the  same  course  shall  be  taken.  Assum- 
ing thst  the  fixed  charges  were  believed  by 
the  parties  at  the  time  to  be  about  that  In- 
dicated by  the  pencil  memorandum,  it  is  ap- 
parent tbat  they  contemplated  that  it  would 
take  about  four  years  to  discharge  the  agree- 
ment, assuming  $20,000  or  $21,000  to  have 
been  the  amount  of  cash  to  have  been  paid  In 
the  aggregate 

"It  is  contended  on  the  part  of  the  com- 
plainante  that  they  are  entitled  to  the  ref- 
ormation of  the  agreement  because  of  the 
fact  that  the  real  bargain  that  was  made  was 
that  the  amount  of  cash  to  be  paid  should 
be  $10,000,  Instead  of  the  amount  named  In 
the  agreement  In  other  words,  that  the  pur- 
chase price  of  the  property  was  $55,000,  In- 
stead of  $65,000 ;  $28,000  of  that  amount  be- 
ing represented  by  a  first  mortgage  already 
existing  on  the  property,  $16,000  being  rep- 
resented by  the  amount  due  on  the  second 
or  $17,000  mortgage  already  existing  on  the 
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pcopetty,  and  the  balance  up  to  $55,000  mak- 
ing the  amount  of  cash  to  be  paid. 

-"So  far  as  complainant  Mrs.  Kunz  Is  con- 
cerned, I  am  entirely  satisfied  that  her  tes- 
timony upon  the  witness  stand  to  the  effect 
that,  when  she  signed  this  agreement,  she 
believed  the  purchase  price  of  the  property 
was  $55,000,  is  true.  I  am  not  able,  after 
listening  to  her  testimony,  to  believe  that  she 
was  willfully  falsifying  any  statement  which 
she  made.  She  Impressed  me  as  a  truthful 
woman  and  a  woman  who  was  testifying  to 
what  she  believed  to  be  the  truth,  and  under 
the  evidence  that  exists  I  can  readily  con- 
ceive that  she  probably  did  believe  when  that 
agreement  was  executed  that  she  was  get- 
ting that  property  for  $55,000.  Whether  she 
believed  it  at  that  time  or  not,  she  certainly 
la  sincere  in  her  statement  to  that  effect  at 
this  time,  and  I  am  prepared  to  treat  it  as  a 
fact  that  she  now  believes  that,  and  that 
she  in  all  human  probability  then  believed 
tbat  she  was  obligating  herself  for  the  pay- 
ment only  of  the  amount  of  $55,000.  There 
are  so  many  circumstances  which  lead  me  to 
think  that  that  was  her  belief  at  that  time 
that  I  am  practically  compelled  to  accept  It 
The  fact  that  she  is  a  woman  who  cannot 
read  and  write,  and  was  dependent  on  her 
Impressions  as  she  gathered  them  from  what 
she  heard,  rather  than  what  she  read,  alone 
gcies  far  toward  leading  me  to  believe  that 
t^e  facts  probably  are  that  she  thought  she 
-^as  buying  a  property  at  $55,000.  The  pencil 
memornnda  also  go  far  to  corroborate  her 
statements.  I  can  reach  that  conclusion  very 
readily  without  having  to  resort  to  the  tes- 
timony which  I  think  is  not  competent  evi- 
dence, namely,  the  testimony  which  was  of- 
fered to  the  effect  that  she  has  stated  to  oth- 
e,r8  at  a  time  prior  to  the  time  that  any  con- 
ti-oversy  arose  that  she  bad  paid  $55,000 
only  for  the  property. 

'  "It  Is  undoubtedly  true,  however,  that  no 
mistake  upon  the  part  of  Mrs.  Kunz  touching 
the  contents  of  the  written  agreement  which 
she  executed  can  entitle  her  to  a  reformation 
unless  the  mistake  was  a  mutual  mistake; 
t!hat  Is  to  say,  if  the  reformation  is  to  be  had 
upon  the  grround  of  mistake  only.  It  must 
have  been  a  mistake  that  was  mutual  between 
her  and  -Mr.  Mason,  and  counsel  for  com- 
plainant has  stated  that  he  does  not  now  con- 
t«id  that  the  evidence  supports  a  finding 
that  there  was  a  mutual  mistake  between  the 
complainants  and  the  defendants  as  to  the 
consideration  of  the  agreement  in  question. 
In  other  words,  Mr.  Mason  knew  that  the 
agreement  provided  for  $65,000,  and  he  did} 
not  execute  an  agreement  which  he  believed 
called  for  $55,000  only.  That  fact  alone  de- 
nies the  relief  of  reformation  upon  the 
ground  of  mistake. 

"It  is  contended,  however,  and  with  a 
great  deal  of  force,  that  the  facts  of  the 
case,  as  they  must  be  ascertained  by  the 
evidence  before  the  court,  disclose  fraudu- 
lent conduct  upon  the  part  of  Mr.  Mason,  or, 


If  not  fraudulent  conduct,  Qien  they  disclose 
conduct  upon  his  part  in  which  he  abused 
the  confidence,  which  the  complainants  were 
entitled  to  bestow  In  him,  and  abused  that 
confidence  In  such  a  manner  that  complain- 
ants are  entitled  to  the  equitable  relief  now 
sought. 

"I  entertain  the  view  of  the  law,  suggest- 
ed by  coimsel,  that  if  the  fact  Is  found  to  be 
that  Mr.  Mason  was  an  agent  of  the  trust 
company  for  the  sale  of  this  property,  which 
at  that  time  belonged  to  the  trust  company, 
and  that  agency  authorized  him  to  sell  the 
property  for  $55,000,  and  he,  under  the  cir- 
cumstances ■which  existed,  with  the  property 
in  his  hands  for  sale  at  that  amount,  ascer- 
tained that  complainants  were  willing  to 
pay  $65,000,  and  took  their  money  and  went 
down  to  the  trust  company  and  made  the 
purchase  In  his  own  name,  or  In  the  name 
of  his  son-in-law  tn  his  own  behalf,  using 
the  money  of  complainants  to  complete  that 
purchase,  that  his  conduct  would  be  of  such 
a  nature  that  complainants  would  be  entitled 
to  be  relieved  to  the  extent  of  the  added 
amount,  they  would  be  entitled  to  be  reliev- 
ed from  the  excess  $10,000,  which  Is  now  In 
dispute.  I  think  that  would  be  an  equi- 
table disposition  of  the  case  if  the  evidence 
Justifies  the  finding  of  the  facts  stated. 

"I  cannot  believe,  however,  that  any  per- 
son could  listen  to  the  testimony  of  Mr. 
Mason  upon  the  witness  stand  and  believe 
that  the  transaction  was  of  that  nature.  I 
do  not  think  that  any  one  could  listen  to 
the  testimony  of  Mr.  Mason  and  believe 
that  he  willfully  misrepresented  any  fact, 
nor  do  I  believe  that  any  one  could  listen  to 
his  testimony  and  help  but  believe  that  he 
was  telling  not  only  what  he  believed  to  be 
true,  but  also  telling  Oie  literal  truth,  when 
he  said  he  bought  the  property  before  he 
knew  or  had  any  dealing  with  the  complain- 
ants In  this  case,  and  before  he  knew  that 
the  complainants  In  this  case  were  prospec- 
tive purchasers  of  the  property.  I  believe 
Mr.  Mason's  testimony  when  he  says  that 
he  bought  this  property  for  speculation, 
■without  a  prospective  purchaser  In  sight  or 
In  contemplation,  and  bought  It  with  the 
idea  that,  should  he  fall  to  find  a  purchaser, 
some  members  of  his  family  to  whom  he  re- 
ferred could  operate  the  hotel  to  advantage, 
and  that  eventually  he  would  make  a  good 
thing  out  of  it.  I  am  satisfied  that  he  states 
the  truth  when  he  says  that  a  considerable 
time  prior  to  his  knowledge  of  the  existence 
of  complainants  he  had  made  the  proposi- 
tion to  the  bank  and  had  agreed  to  pay  them 
$55,000  for  the  property  and  considered  the 
transaction  closed.  These  statements  on 
the  part  of  Mr.  Mason,  I  say,  I  am  forced  to 
believe.  In  corroboration  of  Mr.  Mason's 
statements,  the  former  agent  of  the  property, 
an  associate  of  Mr.  Mason,  was  very  positive 
in  his  statements.  His  testimony,  as  far  as  It 
goes,  fully  corroborates  Mr.  Mason's  state- 
ments.    He  saya  that  Mr.  Mason  did  not 
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know,  and  had  no  means  of  knowing,  that 
he  was  handling  this  property  for  the  trust 
company,  and  did  not  know  through  him,  at 
least,  that  complainants  were  contemplating 
the  purchase  of  this  property  at  any  time 
until  he  introduced  the  subject,  and  at  that 
time  Mr.  Mason  had  made  the  purchase.  The 
testimony  of  the  clerk  of  Mr.  Mason  is  cor- 
roborative, as  far  as  It  goes,  but  does  not 
add,  as  I  view  It,  very  much  weight  His 
testimony  Is  along  the  line  which  we  would 
anticipate  from  a  clerk  In  the  office  engaged 
in  routine  work ;  but  at  the  same  time  it  is 
corroborative  of  the  other  testimony. 

"I  am  obliged  therefore  to  find  the  fact 
to  be  tnat  Mr.  Mason,  at  the  time  be  first 
came  in  contact  with  or  knew  of  the  com- 
plainants, was  not  and  had  not  been  an  agent 
of  the  trust  company  for  the  sale  of  this 
property,  and  that  he  was  not  guilty  of  any 
fraudulent  or  inequitable  imposition  upon 
the  complainants  in  making  a  sale  of  this 
property  to  them,  and  that  at  the  time  he 
first  met  them  he  regarded  himself  as  the 
owner  of  this  property.  While  he  was  not  in 
law  the  owner  of  the  property,  and,  perhaps, 
had  no  papers  which  would  have  entitled 
him  to  enforce  specific  performance  of  the 
agreement  of  sale  upon  the  part  of  the  trust 
company,  yet  he  regarded  himself  as  the 
owner  at  that  time,  and  in  treating  with  the 
complainants,  in  my  judgment,  treated  with 
them  honestly  and  fairly,  and  owing  to  the 
very  peculiar  conditions  which  arose,  and 
which  had  therefore  existed,  Mrs.  Kunz  very 
naturally  may  have  made  a  mistake  touching 
the  amount  she  was  agreeing  to  pay  for  the 
property.  If  the  fact  be  that  Mr.  Gampher 
telephoned  exclusively  to  Mr.  Kunz,  then 
Mrs.  Kunz  may  not  have  become  acquainted 
with  the  fact  that  the  price  was  to  be  raised, 
although  she  was  acquainted  with  the  fact 
that  the  terms  had  been  made  extremely 
easy. 

"The  second  branch  of  the  case  is,  I  think, 
equally  conclusive  in  its  character.  This 
agreement  was  made  in  1902,  and  was  an 
agreement  In  writing  containing  upon  Its 
face  the  amount  of  the  purchase  price  of 
the  property,  and  we  are  asked  six  years  la- 
ter, for  the  first  time,  to  reform  the  agree- 
ment. It  is  undoubtedly  true  that  such  de- 
lay may  be  excused;  but  I  cannot  think  it 
can  be  said  to  be  excused  in  this  case.  Dur- 
ing the  period  between  1902  and  1904  the 
complainant  Mrs.  Kunz  did  not  know,  as 
she  claims,  that  the  agreement  called  for 
$65,000,  Instead  of  $55,000;  but  that  discov- 
ery was  made  in  1904,  and  it  was  then  her 
duty  to  act.  What  she  did  was  to  acquaint 
her  husband  with  the  fact  and  to  ask  him 
to  see  Mr.  Mason,  and  thereafter  she  never 
ascertained  whether  he  had  seen  Mr.  Mason 
or  not,  notwithstanding  the  fact  that  she 
says  8h6  was  worried  about  It  until  she  was 
made  sick  over  it    In  failing  to  take  some 


step,  or  to  see  that  some  steps  were  effective. 
ly  taken,  to  procure  a  correction  of  the  mis- 
take or  fraud  which  she  at  that  time  ascer- 
tained to  exist  from  her  standpoint,  I  think 
she  has  denied  to  herself  the  right  to  equi- 
table relief  two  years  later,  at  a  time  when 
the  agreement  is  being  enforced  against  her. 
Since  the  time  she  discovered  the  mistake  in 
the  agreement  she  has  been  enjoying  the  oc- 
cupancy of  the  property.     Mr.  Mason  has 
been  continuing  to  advance  money  to  meet , 
the  payments  called  for  by  the  terms  of  the 
agreement,  and  yet  during  that  period  of 
two  years  she  has  not  been  sufficiently  vig- 
ilant to  even  ascertain  whether  or  not  the- 
mistake  lias  been  brought  to  the  attention  of 
Mr.  Mason.    I  think  such  conditions  must  be  ] 
held  to  operate  as  a  bar  to  equitable  relief! 
sought  at  so  late  a  date.    My  conclusion  will 
be  that  complainant  is  not  entitled  to  relief- 
from  any  portion  of  the  expressed  considera- 
tion as  it  appears  on  the  face  of  the  agree-'" 
ment 

"Under  the  stipnlation  which  counsel  liave 
made,  if  it  is  still  sought  to  have  an  account  - 
taken  of  the  amount  due,  a  reference  will '. 
be  made  to  a  person  to  be  agreed  upon  to ; 
have  the  account  stated.    Have  counsel  made 
any  effort  to.  agree  upon  a  perso!<  f 

"Mr.  Cole  and  Mr.  Garrison:  We  will 
agree  upon  Mr.  Bourgeois. 

"The  Vice  Chancellor:  Let  the  reference 
be  made  to  Mr.  George  A.  Bourgeois,  as' 
special  master.  I  deny  the  relief  prayed  for . 
in  the  bill  so  far  as  it  is  based  upon  the^ 
averment  that  the  consideration  was  $55,000, 
Instead  of  $65,000.  I  adjudicate  nothing 
touching  the  amount  due.  That  is  to  be  as- 
certained. 

"Mr.  CSevenger:    A  decree  will  be  for  the- 
specific  performance  of  the  $65,000  contract' 
and  the  order  of  reference  to  Mr.  Bourgeois 
to  state  the  account 

"Mr.  Garrison:  I  won't  agree  to  an  ac-, 
counting  unless  we  can  get  this  back  this, 
term.  If  they  cannot  do  that,  why  I  do  not 
want  to  agree  to  It  I  think  Mr.  Bourgeois,, 
probably — If  you  will  explain  the  situation  to.' 
him,  he  will  probably  do  this  by  next  Mon-- 
day.  « 

"The  Vice  Chancellor:  You  may  prepare 
your  order  in  the  nature  of  an  interlocutory: 
order,  in  which  It  Is  ascertained  that  the. 
agreement  will  not  be  reformed,  and  that  the . 
matter  will  be  referred  to  Mr.  Bourgeois, 
as  a  special  master,  to  report  at  the  earliest  ■ 
possible  date  as  to  the  amount  due  under  the , 
agreement" 

Wilson,  Carr  &  Btackhonse  and  Clarence' 
A.  Batte,  for  appellants.  Garrison  &  Voor-' 
bees,  for  respondents. 

PER  CURIAM.  The  decree  appealed  from . 
will  be  affirmed,  for  the  reasons  stated  lU) 
the  opinion  of  LEJAMING,  V.  C,  deUvered 
In  the  court  below. 
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CNBILI,  ft  VISCOUNT  et  al.  t.  CITT  OB- 
ELIZABETH  et  al.  (two  cases). 

(Sapreme  Oourt  of  New  Jersey.     April  12, 
1909.) 

1.  MuNiciPAt  CoBPOBATions  (I  332*)— Stbebt 
Improvements— Cost  EACTS— Bids. 

Where  neither  the  advertisement  nor  speci- 
fications for  bids  for  a  street  improvement  re- 
quired any  particular  Idnd  of  brick,  and  it  did 
BOt  appear  that  the  city  engineer,  in  informing 
relators  that  they  should  specify  "Metropolitan 
or  "Mack"  bridt,  had  any  authority  to  change 
the  conditions  imposed,  the  fact  that  relators 
applied  unsuccessfully  to  get  prices  for  "Met- 
ropolitan" and  "Mack"  brick  was  no  excuse  for 
their  failure  to  furnish  a  certificate  with  their 
bid  that  the  manufacturers  authorized  the  bidder 
to  guarantee  an  uninterrupted  supply  of  paving 
material  furnished  within  the  tuna  fixed  for 
the  completion  of  the  contract 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Dec.  Dig.  |  832.*] 

2.  MUNICIPAI,  COBPOBATIORS  (!  331*)— Stbeet 
Paving  —  Contbaci;  —  Sfecu'i.catioks  — 
Conditions. 

A  condition  of  an  advertisement  for  bids 
(or  street  paving,  requiring  the  bidder  to  fur- 
nish a  certificate  from  the  manufacturer  of  the 
brick  to  be  used  guaranteeing  an  uninterrupted 
supply  within  the  time  fixed  for  completing  the 
contract,  was  not  unreasonable,  but  proper. 

[Ekl.  Note.— For  other  cases,  see  Municipal 
Oorpotations,  Dec.  Dig.  f  331.*] 

Applications  by  O'Neill  ft  Vlsconnt  and 
another  agaiust  the  City  of  Elizabeth  and 
another  to  review  awards  of  paving  con- 
tracts, for  which  relators  claimed  to  be  the 
lowest  bidder.    Writs  denied. 

Argued  before  BEBGEN,  J.,  sitting  at 
chambers. 

Martin  P.  O'Connor  and  John  R.  Connolly, 
tot  prosecutors.  James  O.  Connolly,  for 
defendant  City  of  Elizabeth. 

BERGEN,  J.  A  writ  of  certiorari  is  ap- 
plied for  to  review  the  action  of  the  municipal 
authorities  of  Elizabeth  City  in  awarding  to 
James  J.  Potts  a  contract  for  laying  a  brick- 
pavement  on  Geneva  street  in  such  city. 
The  prosecutors,  O'Neill  ft  Viscount,  were 
bidders  for  the  work  as  well  as  Potts;  the 
formar  bidding  $13,831.»9,  and  the  latter 
115,906.70,  or  $74.81  more  than  the  bid  of 
the  prosecutors,  O'Neill  ft  Viscount  PbUlp 
B.  Rlchter  Is  joined  as  prosecutor  upon  the 
gr6und  that  he  owns  land  on  Geneva  street 
which  is  liable  to  assessment  for  benefits. 
The  specifications  required,  among  other 
things,  that  each  bidder  should  furnish  with 
his  bid,  not  only  a  sample  of  the  bricks  he 
proposed  to  use,  but  also  a  certificate  from 
the  manufacturers  of  the  brick  stating  that 
the  bidder  was  authorized  in  guaranteeing 
an  uninterrupted  supply  of  paving  material 
furnished  within  the  time  fixed  for  the  com- 
l>letion  of  the  contract  The  bid  of  the  prose- 
cntors  was  rejected  becatise  it  was  not  a<y 
companied  by  a  sample  of  the  brick,  or  the 


required  certificate.  I  think  thc)  prodnctloo 
of  the  sample  was  expressly  waived  when,  aa 
it  did,  the  common  council  voted  to  accept 
the  bid  without  the  production  of  samples. 

The  excuse  offered  for  not  producing  the 
required  certificate  is  that  the  engineer  of 
the  city,  in  a  conversation  with  one  of  the 
prosecutors,  told  him  that,  should  he  sub- 
mit a  bid,  he  should  specify  "Metropolitan" 
or  "Mack"  brick  aa  the  kind  he  could  use, 
and  that  they  thereupon  wrote  the  manufac- 
turers of  that  brick  for  prices,  which  they 
declined  to  give  in  advance  of  the  day  the 
bids  were  to  be  presented,  advising  them, 
however,  that  they  would  have  an  agent  In 
the  city  on  that  day  to  give  prices.  The 
affidavits  of  the  prosecutors  also  show  that, 
although  they  made  proper  efforts  to  do  so, 
they  were  unable  to  find  the  agent  prior  to 
the  time  fixed  for  submitting  the  bids.  It 
nowhere  appears  that  any  effort  was  made 
to  get  the  certificate,  which  could  be  given 
without  the  quotation  of  prices.  Prices  were 
withheld  to  prevent  competition  between  man- 
ufacturers, but  no  reason  appears  why  they 
might  not  certify  that  they  would  furnish 
the  bidders  with  an  uninterrupted  supply  at 
the  price  they  might  agree  upon.  In  addi- 
tion, neither  the  advertisement  nor  speci- 
fications required  this  particular  make  of 
brick,  and  it  is  not  shown  that  the  city 
engineer  had  any  authority  to  change  the 
conditions  imposed  by  the  advertisement  or 
specifications;  but  the  bidders  could  rely 
upon  bidding  according  to  the  requlremente 
they  contained,  and,  if  they  wished  their 
bid  to  be  considered,  should  have  furnished 
the  certificate. 

It  is  urged  that  this  condition  is  unreason- 
able, but  I  do  not  think  so.  It  is  of  the  ut- 
most importance  to  a  city  to  restore  the 
public  highway  to  use  as  soon  as  possible, 
and  a  requirement  that  a  bidder  shall  satisfy 
the  city  to  a  reasonable  extent  that  the 
bricks  which  he  proposes  to  use  can  be  had 
with  sufficient  regularity  to  allow  the  comple- 
tion of  the  contract  within  the  stipulated 
time  is  not  only  not  unreasonable^  but  In 
my  judgment  proper. 

No  fraud  is  suggested.  The  slight  differ- 
ence in  the  bids  forbids  any  such  presump- 
tion. The  discretion  exercised  being  rea- 
sonable, I  can  find  no  reason  in  the  affidavit 
submitted  which  would  support  the  writ,  and 
the  allowance  is  therefore  refused. 

There  is  another  application  for  a  similar 
writ  between  the  same  parties,  but  a  differ- 
ent landowner  as  one  of  the  prosecutors;  the 
purpose  being  to  review  the  awarding  of  a 
like  contract  to  pare  a  part  of  Erie  street 
in  the  same  city.  This  applicatlou  la  based 
on  the  same  state  of  facts,  and  for  the 
reasons  given  in  disposing  of  the  other  case^ 
the  allocatur  wUl  also  be  withheld'  from  thla 
writ 
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AMERICAN  lOB  CO.  ▼.  PBNNSYIiVANIA 
R.  CO. 

(Snpreme  Conrt  of  Pennsylvania.    April  12, 
1900.) 

1.  Nbouokkce  (S  121*)  —  PBBSiniFnoiiB  ard 
BuBDKN  OP  Proof. 

The  general  rule  is  that  iieR]!|;ence  is  never 
preaumed,  but  must  be  affirmatively  shown. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  M  217,  224 ;   Dec.  Dig.  I  121. •) 

2.  Ra^boads  (I  481*)— PiBES— AoriONS— SUT- 
nciENCT  OF  Evidence. 

In  an  action  against  a  railroad  for  a  fire 
alleged  to  have  been  set  by  a  locomotive,  where 
there  la  no  direct  --vidence  that  at  or  near  the 
time  of  the  fire  sparks  were  emitted,  negligence 
cannot  be  established  by  proof  of  other  acta  of 
a  similar  character  before  and  after  the  fire. 

[Ed.  Note. — For  other  rases,  see  Railroads, 
Cent.  Dig.  SS  1719-1723;   Dec.  Dig.  i  481.»1 

Appeal  from  Court  ot  Common  Pleas,  Phil- 
adelphia County. 

Action  by  the  American  Ice  Company 
against  the  Pennsylvania  Railroad  Company. 
There  was  a  nonsuit,  and  from  an  order  re- 
fusing to  take  the  same  off,  plaintiff  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  ELKIN, 
JJ. 


Frank  R.    Savldge,   for  appellant. 
Hampton  Bairnes,  for  appellee. 


John 


ELKIN,  J.  This  case  was  very  carefully 
considered'by  tbe  trial  Judge  and  intelligently 
reviewed  by  the  court  in  banc.  It  bas  iieen 
ably  argued  by  learned  counsel  on  both  sides 
before  us.  We  have  examined  the  cases  cited 
and  the  record  presented,  with  the  result  that 
no  error  has  been  found  upon  wbicb  to  tmse  a 
reversal.  The  nonsuit  was  properly  granted, 
and  tbe  refusal  to  take  it  off  was  not  error. 
The  fire  is  alleged  to  have  been  caused  by 
sparks  negligently  emitted  from  the  locomo- 
tives of  tbe  appellee  company.  The  general 
rule  is  that  negligence  is  never  presumed.  It 
must  be  afflrmatlvely  proven.  There  is  noth- 
ing In  the  present  case  to  Justify  a  departure 
from  this  well-settled  and  wholesome  rule. 
There  Is  no  direct  evidence  to  show  that  tbe 
railroad  company  caused  tbe  fire.  Not  a 
single  witness  testified  that  h«  bad  seen  any 
sparks  negligently  or  otherwise  emitted  from 
locomotives  of  appellee  at  or  near  tbe  time  of 
tbe  fire,  nor  was  any  locomotive  identified  as 
being  near  the  building  when  tbe  fire  started. 
Indeed,  there  is  no  testimony  to  show  how,  or 
exactly  where,  tbe  fire  started,  or  from  what 
cause  it  origrlnated.  It  is  all  guess  or  conjec- 
ture. 

There  bfelng  no  direct  testimony,  the  learn- 
ed trial  Judge  In  a  spirit  of  fairness  opened 
tbe  door  very  wide  for  tbe  introduction  of 
circumstantial  evidence,  under  tbe  rule  which 
allows  reasonable  latitude  In  the  offer  of 
proof  In  this  class  of  cases.  Certainly  the  ap- 
pellant cannot  complain  because  reasonable 


latitude  was  not  allowed  In  tbe  case  at  bar. 
The  latitude  allowed  at  tbe  trial  was  not  only 
reasonable,  but  it  was  so  full  and  wide  that 
every  opportunity  was  given  to  Introduce 
items  of  testimony  which  to  say  the  least 
were  very  remote.  If  there  was  any  error  in 
this  respect  It  is  not  such  as  could  be  com- 
plained of  by  appellant.  This  character  of 
testimony  is  admissible  in  aid  of  an  Inference 
to  be  drawn  when  it  is  shown  that,  at  about 
the  time  of  tbe  burning  sparks  were  emitted 
from  a  passing  engine  and  fell  on  or  near  tbe 
building  destroyed  and  might  have  caused 
the  fire.  But  in  no  case  in  this  state  bas  it 
ever  been  held  that  a  Jury  could  by  guess  or 
conjecture  draw  an  Inference  that  tbe  lire 
was  started  In  this  manner  from  such  remote 
circumstances  alone,  when  there  was  no  evi- 
dence to  show  that  at  or  near  the  time  of  the 
fire  sparks  bad  been  emitted  from  the  locomo- 
tives of  a  company  charged  with  such  negli- 
gence. In  most  of  tbe  cases  there  was  direct 
evidence  that  sparks  had  been  emitted  at  or 
immediately  before  the  burning,  and  in  some 
instances  ashes  or  cinders  from  engines  were 
found  upon  tbe  burned  premises.  Under  such 
circumstances  the  courts  allowed  testlmoBy 
tending  to  show  other  acts  of  a  similar  char- 
acter before  and  after  the  fire,  for  tbe  pur- 
pose of  proving  negligent  habit  In  tbe  case 
at  bar  the  attempt  is  made  to  go  one  step  far- 
ther by  holding  that  not  only  the  negligent 
babit  may  be  shown  by  these  remote  circnm- 
stances,  but  tbat  tbe  negligence  charged, 
namely,  tbe  cause  of  the  fire  Itself,  may  be 
established  by  this  kind  of  testimony.  Our 
cases  do  not  so  bold,  and  we  are  not  con- 
vinced that  the  rule  should  be  so  extended. 
Such  a  rule  would  necessarily  relieve  tbe  pay- 
ty  claiming  damages  from  the  burden  of  es- 
tablishing by  sufficient  evidence  tbe  negli- 
gence charged,  it  would  be  a  clear  departure 
from  settled  principles,  and  would  be  an  un- 
wise extension  of  the  rule.  The  evidence  did 
not  show  that  appellant  had  been  habitually 
negligent  in  the  equipment  or  management  of 
Its  engines,  or  any  of  tbem,  and  that  frequent 
fires  were  started  In  consequence.  It  did 
show  that  tbe  locomotives  were  equipped 
with  standard  spark  arresters,  and  were 
properly  repaired  and  inspected  from  time 
to  time.  There  can  be  no  recovery  in  tbiv 
case,  because  appellant  failed  to  prove  what 
caused  the  fire,  or  that  the  railroad  company 
had  anything  to  do  with  starting  it. 

'  Assignments  of  error  overruled,  and  Judg- 
ment affirmed. 


(2M  Pa.  4ia» 
KNICKERBOCKER  ICE  CO.  t.  PENNSYL- 
VANIA R.  CO. 

(Snpreme  Conrt  of  Pennsylvania.    April  12; 
1909.) 

Appeal  from  Court  of  Common  Pleas,  Phfto- 

delphia  County. 
Action   by  the   Knickerbocker  Ice  Compony 
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•eainst  tlie  Pennsylranla  RaHroad  Companj. 
,Tbpre  was  a  nooBuit,  and  from  an  order  refus- 
ing to  take  the  same  off,  plaintiff  appeals.  Af- 
firmed. 

Arjtiied  before  MITCHEIiL,  C.  J.,  and  FEUL, 
MESTREZAT,  POITER  and  EI^KIN,  J  J. 

Frank  R.  Savidge,  for  appellant.   John  Hamp- 
ton Bamea,  for  appellee. 

'  RtiKIN,  J.  For  the  reasons  stated  In  the 
opinion  handed  down  in  the  case  of  American 
Ice  Company  v.  Pennsylvania  RRilroad  Com- 
pany (No.  78,  January  term,  1909)  73  AtL  873, 
judgment  of  nonsoit  is  affirmed. 


<U0  Md.  «») 
STIEFF  CO.  OF  BAIiTIMORB  CITY  T. 
DLIiRICH  et  aL 

(Court  of  Appeals  of  Maryland.    June  80, 1000.) 

1.  lilFNS   (I    16*)— TjACTTES. 

Where  a  debt  for  which  complainant  claim- 
-ed  an  equitable  lien  on  certain  real  estate  ma- 
tured during  the  lifetime  of  the  debtor  and  his 
wife,  but  nearly  five  years  elapsed  from  the  time 
the  debtor  recorded  a  deed  conveying  the  prop- 
erty to  himself  and  wife  as  tenants  by  the  en- 
"tirety,  contrary  to  his  agreement,  before  com- 
plainant sued  to  impose  a  lien  on  the  property, 
when  both  the  debtor  and  his  wife  had  died, 
complainant's  right  to  relief  was  barred  by 
laches. 

TEid.  Note.— For  other  case*,  aee  Liena,  Cent. 
Dig.  I  14;   Dec.  Dig.  S  16.*] 

2.  HTTSBAND    AJfD   WTFE   (I   14*)— CONVETANCK 

OF  Real  Estate— Tenanct  bt  thb  E^ntibe- 

TIES. 

Where  land  was  conveyed  to  a  husband  and 
wife  jointly  as  tenants  by  the  entireties,  the 
title  to  the  entire  property  vested  in  the  w'fe 
on  recording  the  deed,  subject  to  be  devested  In 
favor  of  her  husband  in  the  event  of  her  prior 
death. 

TKd.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  M  71-80;  Dec.  Dig.  1 14.*] 

3.  Fraudulent  Cowvktances  (i  248*)— Con- 
veyance TO  Wife— LiMiTATToNs. 

Code  Pub.  Gen.  Laws  1004.  art.  45,  i  1, 
provides  that  no  acquisition  of  property  passing 
to  the  wife  from  the  husband  after  coverture 
shall  be  valid.  If  made  to  her  in  prejudice  of 
the  rights  of  his  subsisting  creditoi;^,  who  must 
assert  their  claims  within  three  years  after  the 
acquisition  of  the  property  by  the  wife,  or  be 
absoliitply  barred.  Held,  that  where  a  husband, 
to  defraud  his  creditors,  took  title  to  certain 
real  estate  in  the  name  of  himself  and  wife  as 
.  tenants  by  the  entireties,  but  promptly  recorded 
the  deed  and  took  no  steps  to  conceal  the  same, 
the  creditor's  right  to  attack  the  transfer  was 
barred  after  three  years,  though  by  its  omission 
to  examine  the  deed  or  the  record  it  had  no 
knowledge  of  the  fraud  until  after  the  iiusband'a 
death  and  the  three  years  had  expired. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  730-734;   Dec  Dig. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Chas.  W.  Henlsler,  Judge. 

Suit  by  the  Stieff  Company  of  Baltimore 
City  against  John  J.  Ullrich  and  others. 
From  a  decree  eustalnlng  a  demurrer  to  the 
bill,  complainant  appeals.    AfHrmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  and  HENRY,  JJ. 


Edward  M.  Hammond,  for  appellant.  Tredp 
erlck  T.  Dorton  and  Wm.  &  Bryan,  Jr^  for 

appellees. 

HENRY,  J.  This  Is  an  appeal  from  a  d»- 
cree  of  the  circuit  court  of  Baltimore  city 
sustaining  a  demurrer  filed  by  the  appellees 
to  a  bin  of  complaint  filed  by  tbe  appellant 
and  dismissing  the  bllL 

The  allegations  are  to  the  effect  that  a  ca> 
tain  Henry  Lauritzen  died  on  the  5th  day  of 
June,  1008,  and  that  bis  wife,  Eliza  Ullrich 
Lauritzen,  died  a  few  months  thereafter,  on 
October  11,  1008,  the  latter  intestate  and  the 
former  leaving  a  will,  but  no  estate,  and  that 
neither  left  a  child  or  children.  On  Janaarr 
28,  1904,  Henry  Lauritzen,  who  was  an  old 
and  trusted  employe  In  the  establishment  of 
the  appellant,  applied  to  the  company  for  a 
loan  of  $2,000  for  the  purpose  of  purchasing 
a  house  and  lot,  stating  at  the  time  of  the 
application  that  he  did  not  desire  to  Incum- 
ber the  property  which  be  proposed  to  pur- 
chase with  a  mortgage,  but  that  he  would 
take  a  deed  for  the  same  in  his  own  name,  so 
that  it  would  remain,  in  the  event  of  hie 
death,  as  ample  security  for  the  repayment 
of  the  loan.  At  the  same  time  he  gave  to  the 
appellant  a  promissory  note  which  reads  as 
foUows:  "BalUmore,  Jany.  28tb,  1904.  $2,000. 
Four  months  after  date,  I  promise  to  pay  to 
the  order  of  the  Baltimore  Sterling  Silver 
Company  two  thousand  dollars.  It  is  un- 
derstood that  this  amount  Is  to  be  paid  by 
my  services  to  the  Baltimore  S.  8.  Co.  from 
time  to  time.  Value  received.  [Signed] 
Henry  Lauritzen."  Lauritzen  purchased  a 
house  and  lot  on  Fulton  avenue.  In  Balti- 
more, the  deed  for  which,  showing  a  consid- 
eration of  $2,125,  was  executed,  acknowledg- 
ed, and  recorded  on  the  19th  February,  1904; 
but,  instead  of  taking  the  deed  In  his  own 
name,  Lauritzen  bad  the  property  conveyed 
to  himself  and  wife  jointly,  as  tenants  by 
the  entireties,  and  the  bill  alleges  that  it  was 
so  executed  for  the  purpose  of  defrauding  the 
appellant,  and  that  there  was  no  considera- 
tion moving  from  the  wife  to  the  husband 
for  the  same.  The  bill  further  alleges  that 
knowledge  of  the  manner  In  which  the  con- 
veyance was  made  did  not  come  to  the  knowl- 
edge of  the  appellant  until  about  June  5, 
1908;  that  from  time  to  time  Lauritzen  and 
his  wife  acknowledged  the  existence  ot  the 
indebtedness,  and  after  the  death  of  the  hus- 
band the  wife  again  acknowledged  that  the 
loan  was  made  to  her  husband  for  the  pur- 
pose of  purchasing  a  home,  that  the  money 
was  so  used,  and  that  she  would  pay  It,  but 
shortly  thereafter  she  was  taken  111,  and 
died  without  having  done  so.  ^he  adminis- 
trator of  Mrs.  Lauritzen  sold  tbe  property, 
with  knowledge  of  the  claim  of  the  appel- 
lant, and,  being  at>out  to  distribute  the  pro- 
ceeds of  sale  among  tbe  heirs  of  the  deceased, 
this  bill  was  filed  to  annul  and  set  aside  the 
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sale  made  by  the  administrator,  to  bare  the 
claim  of  the  appellant  declared  a  Hen  on 
the  property,  and  to  enjoin  the  administra- 
tor from  distributing  the  fund  until  the  ad- 
justment of  the  claim.  By  agreement  be- 
tween the  parties,  filed  In  the  cause,  the 
claim  for  a  Uen  was  waived  and  released, 
and  the  same  wias  transferred  to  the  fund 
In  the  hands  of  the  administrator,  without 
affecting  or  prejudicing  In  any  other  way 
the  rights  of  the  respective  parties. 

The  actual  facts  of  this  case  may  be  as 
stated  In  the  bill  and  as  admitted  by  the 
demurrer.  It  does  not  appear  altogether  un- 
reasonable that  Mr.  Stieff,  the  president  of 
the  appellant  company,  having  entire  confi- 
dence in  a  faithful  employ^,  may  have  ac- 
commodated him  with  a  loan  of  $2,000  on 
the  terms  and  conditions  as  above  set  forth, 
and  may  have  reposed  in  the  security  of 
feeling  that  the  property  to  be  purchased 
with  the  money  would  remain  as  a  protection 
to  him  for  the  repayment  of  the  loan  upon 
demand,  or  In  the  event  of  the  borrower's 
death.  Tet,  even  If  this  be  true,  it  seems 
clear  to  us  that  the  appellant  has  permitted 
Itself  to  be  deceived  and  has  placed  Itself  in 
a  position  from  which  a  court  of  equity  can- 
not reseufe  it  While  always  ready,  in  a 
proper  case,  to  aid  the  vigilant,  equity  will 
not  enforce  stale  demands,  particularly  when 
made  after  the  death  of  the  parties  who  may 
be  Interested  in  contesting  them.  As  to  what 
will  constitute  laches  must  depend  upon  the 
circumstances  of  each  particular  case.  In 
tbe  present  case  a  note  for  $2,000  was  giv- 
en as  security  for  a  loan,  payable  four  months 
after  date.  It  does  not  appear  from  any- 
thing set  forth  In  the  bill  that  the  note  was 
presented  for  payment  at  its  maturity,  or 
that  any  demand  for  the  same  was  made. 
More  than  four  years  are  allowed  to  roll  by,, 
during  which  time  the  appellant  paid  to  Lau- 
rltzen  a  weekly  salary  of  $65,  and,  though 
the  note  in  terms  so  provides,  no  deduction 
appears  to  have  been  made  from  such  salary 
and  credited  on  the  note ;  and  It  was  not  un- 
til June,  1008,  after  the  death  of  Laurltzen, 
that  the  appellant  discovered  that  the  deed 
above  referred  to  had  been  taken  Jointly. in 
the  names  of  husband  and  wlie.  and  sought 
a  settlement  of  the  claim  from  the  wife.  The 
debt  was  not  that  of  the  wife,  and  no  verbal 
promise  of  hers  could  bind  her  to  pay  it. 
No  steps  were  taken  to  have  the  wife  bind 
her  property  for  the  loan.  The  note  Itself 
was  out  of  date,  except  that  the  bill  alleges 
that  from  time  to  time  the  maker  acknowl- 
edged the  Indebtedness,  though  it  does  not 
show  that  such  acknowledgment  was  made 
at  such  a  time  as  would  remove  the  bar  of  tbe 
statute.  These  circumstances  do  not  com- 
mend themselves  to  a  court  of  equity.  They 
are  lacking,  not  only  in  diligence,  but  in  pru- 
dence. Added  to  them  is  the  material  fact 
that  both  Laurltzen  and  his  wife,  who  may 
have  known  of  the  transaction,  are  dead,  and 
tliere  Is  no  one,  except  the  appellant,  who 


can  testify  to  the  facts.  During  the  llfetiroe 
of  all  the  parties  the  debt  matured,  aiid 
there  was  no  obstacle  in  the  way  of  a  legal: 
enforcement  of  the  claim.  The  conduct  Of  the- 
appellant  is,  we  think,  lacking  in  that  de- 
gree of  diligence  which  should  call  into  oper- 
ation the  aid  of  equity.  Preston  v.  Horwitz, 
85  Md.  171,  36  Atl.  710;  Fetter  on  Equity, 
vol.  42;  Phelps,  Juridical  Equity,  S  202  et 
seq. ;  Hadaway  t.  Hynson,  89  Md.  813,  i3 
Atl.  806. 

It  may  be  well  to  add,  in  connection  with 
the  defense  of  laches,  that  under  section  1,  ar- 
ticle 45,  Code  Pub.  Gen.  Laws  1004,  the  appel- 
lant is  barred  of  his  right  of  action.  The  deed 
In  this  case  was  recorded  February  19.  19(H. 
This  suit  was  instituted  December  9,  19(^ 
nearly  five  years  thereafter.  The  section  of 
the  Code  above  referred  to  provides  "that  no 
acquisition  of  property  passing  to  the  wife 
from  the  husband  after  coverture  shall  be 
valid  if  the  same  has  been  made  or  granted 
to  her  in  prejudice  of  the  rights  of  his  sub- 
sisting creditors,  who,  however,  must  assett 
their  claims  within  three  years  after  the 
acquisition  of  the  property  by  the  wife,  or  be 
absolutely  barred,  and  for  the  purpose  of 
asserting  their  rights  under  this  section, 
claims  of  creditors  of  the  husband  not  jbt 
due  and  matured  shall  be  considered  as  due 
and  matured."  There  can  be  no  doubt  of 
the  proposition  that  on  the  date  of  the  re- 
cording of  the  deed  the  title  to  the  entire 
property  vested  in  the  wife,  subject  to  be 
divested,  in  the  event  of  her  prior  death.'ln 
favor  of  her  husband.  A  tenancy  by  the  en- 
tireties is  in  the  eye  of  the  law  the  tenancy 
of  one  person,  and  each  is  seised  of  the  whole. 
There  has  been  no  departure  In  Maryland 
from  the  common-law  doctrine  on  this  sub- 
ject. Marburg  v.  Cole,  49  Md.  402.  33  Am. 
Rep.  266;  2  Blackstone's  Commentaries,  182; 
i  Kent's  Commentaries,  380.  Therefore,  when 
the  deed  was  recorded,  Mrs.  Laurltzen  be- 
came seised  of  the  entire  estate,  and  if  the 
conveyance  to  her  was  for  the  purpose  of 
defrauding  the  appellant,  as  charged,  or  any 
other  creditor  of  the  husband.  It  should  have 
been  attacked  within  three  years  from  the 
date  of  Its  recordation. 

But  It  is  contended  by  the  appellant  that  It 
did  not  discover  the  fact  that  the  deed  had 
been  given  to  Laurltzen  and  wife  as  tenantls 
by  the  entireties  until  about  the  time  of  the 
death  of  the  former  In  June,  1008,  and  that 
limitations  should  not  begin  to  run  until 
such  discovery  at  that  time.  In  the  case  of 
Wear  v.  Skinner,  46  Md.  257,  24  Am.  Rep. 
517,  a  leading  one  on  this  subject,  it  is  satd 
that  "when  a  party  has  been  injured  by  the 
fraud  of  another,  and  such  fraud  is  con- 
cealed, or  Is  of  such  character  as  to  conceal 
itself,  whereby  the  injured  party  remains  lb 
ignorance  of  it  without  any  fault  or  want  of 
diligence  on  his  part,  the  bar  of  the  statute 
docs  not  begin  to  run  until  the  fraud  Is  dis- 
covered, though  there  be  no  special  dmrai- 
Btances  or  efforts  on  the  part  of  the  party; 
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committing  the  fraud  to  conceal  It  from  the 
knowledge  of  the  other  party."  The  facts 
In  this  case  show  that  the  appellant,  who  as 
president  of  a  large  business  enterprise  must 
be  regarded  as  a  person  of  Intelligence,  did 
not  exercise  the  diligence  or  prudence  usual- 
ly observed  in  a  transaction  of  such  impor- 
tance. He  gave  a  check  for  the  money,  and 
took  the  note  as  security  for  the  same,  rely- 
ing upon  the  promise  of  Laurltzen  to  have 
the  deed  made  In  his  own  name.  There  was 
a  clear  breach  of  confidence  on  the  part  of 
Laurltzen,  but  he  took  no  pains  to  conceal 
it  He  did  not  keep  the  deed  from  record. 
The  money  was  loaned  January  28,  1904. 
The  deed  was  recorded  about  Qiree  weeks 
later,  on  February  19th  following.  Ordinary 
diligence  on  the  part  of  the  appellant  would 
have  caused  him  to  look  at  the  records,  or 
have  the  deed  submitted  to  him  before  it  was 
recorded,  to  see  that  his  Interests  were  prop- 
erly protected  In  the  manner  be  desired.  It 
seems  to  us  a  case  of  Inexcusable  neglect  on 
his  part.  "The  defense  of  want  of  knowl- 
edge on  the  part  of  one  charged  with  laches 
is  one  easily  made,  easy  to  prove  by  his  own 
oath,  and  hard  to  disprove.  Hence  the  tend- 
ency of  courts  in  recent  years  has  been  to 
hold  the  plaintiff  to  rigid  compliance  with 
the  law,  which  demands,  not  only  that  he 
should  have  been  Ignorant  of  the  fraud,  but 
that  be  should  have  used  reasonable  dili- 
gence to  have  Informed  himself  of  all  the 
facts."  Phelps,  Juridical  Equity,  {  265;  Fos- 
ter r.  Railroad.  146  U.  a  88,  13  Sup.  Ct  28. 
36  L.  Ed.  899 :  16  Cy&  171  et  seq. 

We  do  not  deem  it  necessary,  in  the  view 
ve  have  taken,  to  go  into  the  question,  raised 
in  the  brief,  as  to  whether  the  note,  under 
the  circumstances,  constitutes  a  good  ground 
of  action ;  but  for  reasons  above  set  forth  we 
shall  afiSrm  the  decree  of  the  lower  court 

Decree  affirmed,  with  costs. 


(Ul  Md.  64) 


GRILL  V.  O'DBLL. 


(Court  of  Appeals  of  Maryland.    Jane  29, 1909.) 

1.   EXECUTOBS   AND  AoimnBTRATOBS   (I  32*)— 

Lbttebs — Revocation— Statdtes. 

Code  Pub.  Oen.  Laws  1904,  art  93,  S  67, 
provides  that,  where  the  validity  of  a  will  is 
contested,  letters  of  administration  pending  the 
contest  may  be  granted  to  the  person  named  as 
executor,  or  to  the  person  to  whom  the  iancest 
portion  of  the  personal  estate  may  be  beqneatb- 
ed,  or  to  the  person  who  would  l>e  entitled  to 
letters  in  case  of  intestacy.  Held,  that  such  sec- 
tion was  applicable  onl^  to  cases  where  a  caveat 
was  filed  before  the  will  was  admitted  to  pro- 
late and  letters  granted,  and  did  not  authorize 
the  revocation  of  letters  granted  after  probate 
on  the  subsequent  filing  of  the  caveat  and  the 
appointment  of  the  caveator  as  administrator 
pendente  lite  on  her  mere  assertion  that  she  did 
not  believe  she  could  have  justice  done  her. 

[IDd.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  }  32.*] 


2.  EXECTTTOBS  AND   ADMnrTSTBATOIS   (i  81*>- 

Contest— DuTT  of  Executor. 

On  the  filing  of  a  caveat  to  a  will  admitted 
to  probate  after  letters  testamentary  have  been 
granted  to  the  executor.  It  ia  the  executor's  duty 
to  defend  the  will. 

(Ed.    Note. — For  other  cases,   see   Executors 
and  Administrators,  Dec.  Dig.  {  81.*] 

3.  EbCECUTOBS  AND  Administbatobs  (I  82*)  — 
Lettebs— Rev  ocation  . 

Letters  testamentary  after  probate  will  not 
tie  revok«l  on  the  filing  of  a  caveat  pending  the 
controversy,  except  for  legal  and  sufficient  cause 
satisfactorily  shown. 

[Ed.  Note.— For  other  cases,  see  Execatom 
and  Administrators,  Dec.  Dig.  §  32.*] 

4.  EXBCUTOBB  AND  AOMINIBTBATORB  (f  32*)  — 

Letters— Revocation— IssoES. 

Where  petitions  for  the  revocation  of  let- 
ters testamentary  and  the  appointment  of  the 
caveator  as  administrator  pendente  lite  did  not 
pray  that  the  prolMite  be  revoked,  an  order 
granting  such  petition  Could  not  be  sustained  on 
the  theory  that  the  probate  decree  was  invalid 
for  want  of  proper  notice  to  the  i)erBons  bene- 
ficially interested. 

[Ed.  Note.— For  other  cases,  see  Exeentois 
and  Administrators,  Dec.  Dig.  i  32.*] 

5.  Appeal  and  Ebbob  (J  911*)  —  PRXsnifP< 
t;onb— JnBisDiCTioNAL  Matters. 

On  appeal  from  an  order  revoking  letters 
testamenta^  and  appointing  caveator  adminis- 
trator pending  determination  of  the  caveat  it 
will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  the  orphans'  court  in  admit- 
ting the  will  to  probate,  properly  decided  ail 
jurisdictional  matters,  including  the  fact  that 
reasonable  notice  of  the  hearing  of  the  appli- 
cation for  probate  had  been  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  $  911.*] 

Appeal  from  Orphans'  Court  Baltimore 
County;  Melchor  Uoshall,  O.  Clinton  Trac- 
ey,  and  H.  Seymour  Plersol,  Judges. 

PetiUon  by  Llllle  R.  O'DeU  for  the  revoca- 
tion of  letters  testamentary  Issued  to  John 
H.  Orill,  as  executor  of  the  estate  of  Annie 
E.  Ruby,  deceased,  and  for  the  grant  of  let- 
ters of  administration  pending  determination 
of  a  caveat  to  set  aside  probate  of  the  will 
to  petitioner.  From  an  order  granting  sach 
petition,  the  executor  appeals.    Reversed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
SCHMUCKER,  BURKE,  WOKTHINGTON, 
and  THOMAS,  JJ. 

Thomas  G.  Hayes  and  Osborne  I.  Tdlott 
for  appellant  Z,  Howard  Isaac,  for  appel- 
lee. 


THOMAS,  J.  Mrs.  Annie  B.  Ruby,  of  Bal- 
timore county,  died  on  the  4tb  day  of  Feb- 
ruary, 1909,  leaving  a  last  will  and  testa- 
ment, which  was  admitted  to  probate  in  the 
orphans'  court  of  Baltimore  county  on  the 
10th  day  of  February,  and  on  the  same  day 
letters  testamentary  were  granted  to  John 
H.  Grill,  the  executor  named  therein.  The 
executor  filed  his  bond,  which  was  approved 
by'  the  court  and  the  court  then  passed  or- 
ders directing  notice  to  be  given  to  creditors, 
and  appointing  appraisers,  and  on  the  3d 
of  March  an  Inventory  of  personal  property. 
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to  the  amount  of  ^296,  of  casb  In  tbe  honse 
to  the  amount  of  $10,  and  of  cash  In  bank 
to  the  amonnt  of  fl4,000  was  filed.  On  the 
23d  of  February  the  appellee,  LilUe  R.  O'Dell 
died  In  tbe  orphans'  court  a  caveat  to  said 
will,  and  on  the  same  day  a  petition  to  have 
the  letters  testamentary  granted  to  John  II. 
Grill  revolted  and  letters  of  administration 
pendente  lite  granted.  On  the  2d  of  March 
the  appellee  flled  a.  supplemental  iietltlon,  al- 
leging, among  other  things,  that  she  was  the 
only  surviving  child  of  the  deceased,  etc.,  and 
praying  that  the  letters  testamentary  granted 
to  the  executor  named  in  the  will  be  revok- 
ed, and  that  letters  of  administration  pen- 
dente lite  be  granted  her,  etc. ;  and  the 
court  passed  an  order  requiring  tbe  executor 
to  answer  said  petitions  for  the  revocation 
of  his  letters  on  or  before  the  9th  of  March, 
and  setting  the  matter  down  for  hearing  on 
tbe  11th  of  March.  The  executor  having  an- 
swered the  caveat  on  the  9th  of  March,  is- 
sues were  framed  and  sent  by  an  order  of 
tbe  orphans'  court  to  tbe  drcnlt  court  for 
Baltimore  county  for  triaL  At  tbe  hearing 
of  tbe  petitions  for  a  revocation  of  tbe  let- 
ters testamentary,  evidence  was  produced  by 
the  petitioner  and  executor.  On  the  lOth  of 
March  the  t>eDeflciarle8  under  the  will  flled 
their  assent  to  the  petition  of  tbe  appellee, 
and  on  the  same  day  the  orphans'  court  pass- 
ed the  order,  from  which  this  appeal  is  tak- 
en, revoking  the  letters  granted  to  tbe, ap- 
pellant, and  granting  letters  of  administra- 
tion pendente  lite  to  the  appellee. 

It  Is  not  necessary  to  set  out  In  this  opin- 
ion either  of  the  petitions  or  tbe  evidence 
produced  at  the  hearing.  It  Is  sufUclent  to 
say  that  the  only  ground  assiefed  In  the  pe- 
titions for  the  revocation  of  the  letters  was 
that  the  alleged  will  is  not  the  lasrt  will  and 
testament  of  the  deceased."  It  is  not  alleged, 
nor  was  there  any  evidence  to  show,  that 
John  H.  Grill,  the  appellant  and  executor 
named  In  the  will,  was  Incompetent,  or  for 
any  reason  was  not  a  proper  person  to  ad- 
minister. George  E.  O'Pell.  the  bu!>bnnd  of 
the  appellee,  and  only  witness  produced, 
when  asked  to  state  tbe  "reasons"  for  filing 
the  petitions,  said:  "Well,  in  the  first  place, 
my  wife  thinks  she  is  capable  of  attending 
to  her  own  affairs  and  her  own  business: 
second,  she  does  not  think  she  can  have  Jus- 
tice done  her  by  having  Mr.  Grill  acting  as 
administrator.  •  ♦  ♦  she  wanted  to  have 
these  matters  In  her — to  attend  to  them  her- 
self." In  passing  the  order  of  the  16th  of 
March,  the  orphans'  court  doubtless  proceed- 
ed upon  the  theory  that,  a  caveat  baring  been 
filed.  It  was  required  or  authorized  by  sec- 
tion 67,  art  93,  Code  Pub.  Gen.  Laws 
1904,  to  revoke  the  letters  testamentary 
granted  before  the  caveat  was  filed,  and  to 
apiwint.  In  Its  discretion,  tbe  executor  nam- 
ed In  the  will  or  one  of  the  other  persons 
mentioned  in  that  section  administrator  pen- 
dente lite.  That  that  Is  not  the  proper  con- 
■truction  of  the  section  referred  to  we  think 


is  clear.  It  provides  as  follows:  "In  all 
cases  where  the  validity  of  a  will  is  or  shall 
be  contested,  letters  of  administration  pend- 
ing such  contest  may,  In  the  discretion  of 
tbe  orphans'  court,  be  granted  to  the  person 
named  executor  or  to  the  person  to  whom  the 
largest  portion  of  the  personal  estate  may 
be  bequeathed  in  such  contested  will,  or  to 
the  person  who  would  be  entitled  to  letters 
of  administration  by  law,  as  in  cases  of  in- 
testacy." 

This  section  does  not  aay  that  the  orphans' 
court  may,  on  the  filing  of  a  caveat,  revoke 
letters  previously  granted,  but  was  only  In- 
tended to  apply  to  cases  where  the  caveat  is 
flled  before  the  will  is  admitted  to  probate 
and  letters  testamentary  have  been  granted, 
or  where,  after  probate  of  the  will  and  grant- 
ing of  letters  testamentary,  the  letters  for 
some  sufficient  reason  have  been  revoked. 
The  filing  of  the  caveat  does  not  suspend  tbe 
powers  of  the  executor,  or  furnish  any 
ground  for  the  revocation  of  his  letters.  In 
tbe  case  of  Munulkhuyseu  v.  Magraw,  35  Md. 
280,  where  the  caveat  was  flled  after  the 
will  bad  been  admitted  to  probate  and  let- 
ters testamentary  had  t>een  granted,  and  the 
orphans'  court  appointed  an  administrator 
pendente  Ute,  leaving  the  letters  testamen- 
tary unrevoked  and  In  full  force,  the  court 
said:  "When  tbe  will  has  been  admitted  to 
probate,  and  letters  testamentary  actually 
granted,  tbe  exec:utors  have  qualified,  and 
their  letters  remain  unrevoked,  the  orphans' 
court  have  no  power  to  appoint  an  admin- 
istrator pendente  lite,"  and  that  "tbe  effect 
of  the  caveat  and  proceedings  thereunder 
was  not  to  revoke  tbe  probate,  or  to  suspend 
the  powers  of  the  exe<-utors.  These  remain 
to  await  the  final  action  of  the  orphans'  court 
after  the  trial  and  verdict  upon  the  issues." 
If,  as  said  in  that  case,  the  caveat  does  not 
affect  the  powers  of  the  executor,  which  re- 
main the  same  until  the  final  order  of  or- 
phans' court  after  the  finding  upon  the  is- 
sues, the  filing  of  the  caveat  furnishes  no 
ground  for  tbe  revocation  of  letters  testa- 
mentary previously  granted.  The  power  of 
the  orphans'  court  to  revoke  letters  testa- 
mentary or  of  administration  is  not  an  arbi- 
trary power,  but  can  only  be  exercised  when 
tbe  facts  of  the  case  warrant  it  Where  let- 
ters have  been  Irregularly  and  Improyident- 
ly  granted,  or  have  been  obtained  through 
fraud  or  mistake,  or  the  executor  or  admin- 
istrator is  incompetent,  or  has  been  guilty  of 
misconduct  in  the  administration  of  the  es- 
tate, or  refuses  to  obey  an  order  which  the 
court  was  authorised  to  pass,  in  these  and 
similar  cases  bis  letters  may  be  revoked; 
but  there  is  no  warrant  in  law  for  the  rev- 
ocation of  letters  testamentary  granted  to 
the  executor  named  In  a  will  upon  the  filing 
of  a  caveat  simply  because  the  caveator  de- 
sires to  administer  and  "does  not  think  she 
can  have  Justice  done  her,"  and  the  bene- 
ficiaries under  the  will  assent  Upon  the  fil- 
ing of  a  caveat  to  a  will  that  baa  been  «d- 
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mltted  to  probate,  and  after  letters  testa- 
mentary have  been  granted  to  the  executor 
aanied  therein,  it  becomes  the  duty  of  the 
sxecutor  to  defend  the  will,  and  his  letters 
cannot  be  revoUed,  pending  the  controversy, 
except  for  legal  and  suflBclent  causes  satis- 
factorily shown.  Levering  v.  Levering,  64 
Md.  410,  2  Atl.  1 ;  Dalrymple  v.  Gamble,  66 
Md.  313,  7  Atl.  683,  8  Atl.  468;  Carey  ▼. 
Reed,  82  Md.  395.  33  Atl.  633;  Snook  v. 
Zentmyer,  90  Md.  706,  45  Atl.  1006 ;  Jones  v. 
Harbaugh,  93  Md.  269,  48  Atl.  827;  Compton 
T.  Barnes,  4  Gill,  5o,  45  Am.  Dec.  115 ;  Town- 
sheud  v.  Brooke,  9  Gill,  90;  MUler  t.  Oehr,  91 
Md.  709,  47  Atl.  1032. 

Counsel  for  the  appellee  Insists  that  no 
proper  notice  was  given  to  the  relations  of 
the  deceased  before  the  will  was  admitted 
to  probate,  as  required  by  sections  S36,  337, 
338,  art.  93,  Code  Pub.  Gen.  Laws  1904, 
and  for  that  reason  the  will  was  not  legally 
admitted  to  probate,  and  that  the  orphans' 
court  was,  therefore,  Jnstifled  in  revoking 
the  letters  of  the  appellant.  The  obvious 
answer  to  this  contention  is,  in  the  first 
place,  that  the  petitions  did  not  ask  that  the 
probate  of  the  will  be  revoked,  and  this  is 
not  an  appeal  from  the  order  admitting  the 
will  to  probate,  or  from  an  order  revoking 
or  refusing  to  revoke  that  order,  and  the 
regularity  of  the  court's  Judgment  tn  that 
matter  is  not  raised  by  this  appeal;  and, 
secondly,  that  we  must  assume,  in  the  ab- 
sence of  proof  "to  tho  contrary,  that  the  or- 
phans' court,  tn  admitting  the  will  to  pro- 
bate, properly  decided  all  matters  required 
to  be  decided  by  it,  for  instance,  that  rea- 
sonable notice  had  been  given,  etc.,  and  there 
is  nothing  in  the  record  in  this  case  to  show 
that  It  did  not  do  so.  Stanley  v.  Safe  De- 
posit Co.,  87  Md.  450,  40  Atl.  63;  Stanley 
V.  Safe  Deposit  Co.,  88  Md.  401,  41  Atl.  790. 
As  the  record  does  not  disclose  any  legal- 
cause  for  revoking  the  letters  testamentary 
granted  to  the  appellant,  we  must  reverse 
the  order  appealed  from. 

Order  reversed,  with  costs,  and  petitions 
dismissed. 

(Ill  Ma.  113) 

LOWE  V.  LOWE  et  al. 
(Court  of  Appeals  of  Maryland.    June  30,  1909.) 

1.  Witnesses  (J  133*)  —  Tkansaction  with 
Person  Since  Deceased— Com petenct. 

On  a  claim  by  a  son  again.st  bis  father's 
estate  for  services  and  support,  the  son  is  pro- 
hibited from  testifying,  by  Code  Pub.  Gen.  Laws 
1904,  art.  3,  I  35,  to  prove  the  contract  between 
him  and  his  father,  or  concerning  the  conversa- 
tions between  them  on  the  sublept. 

[Ed.  Note. — For  otlter  cases,  see  Witnesses, 
Cent.  Dig.  {  568;    Dec.  Dig.  i  133.»] 

2.  Witnesses  (§  198*)— Pbivileoed  Communi- 
cations—Attornet  AND  Client. 

Communications  between  attorney  and  client 
are  privileged,  and  may  not  be  divulged  without 
the  client's  consent  or  waiver. 

[Ed.  Note.— Por  other  cases,  see  Witnesses, 
Cent.  Dig.  §  T47;    D^c.  Dig.  i  198.*] 


3.  Work  and  Labob  (8  7*)— Persons  in  Pam- 
iLT  Relation. 

A  son  may  not  recover  for  services  and 
support  rendered  his  father,  unless  there  was 
an  intention  on  the  part  of  the  son,  when  the 
services  were  rendered,  to  charge  therefor,  and 
an  expectation  on  the  father's  part  to  pay  there- 
for, thus  creating  an  express  or  implied  con- 
tract. 

[Gd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  i  l7 ;   Dec.  Dig.  {  7.*J 

4.  Executors  and  Administrators  (8  221*)— 
Claims— Services — Burden  op  Proof. 

In  order  to  establish  a  son's  claim  against 
his  father's  estate  for  services  in  caring  for 
the  father,  the  burden  is  on  the  son  to  show 
an  express  or  implied  contract  to  pay. 

[Ed.  Note. — For  other  cases,  see  Executora 
and  Administrators,  Cent.  Dig.  i  901 ;  Dec.  Dig. 
8  221.*] 

5.  Executors  and  Administrators  (8  221*)— 
Claju  fob  Services — Evidence. 

Evidence  on  the  bearing  of  a  claim  by  a 
son  against  bis  father's  estate  held  insufficient 
to  justify  a  finding  of  a  contract  between  the 
father  and  son  that  the  son  should  be  paid  for 
services  rendered  in  caring  for  his  father  dur- 
ing his  declining  years. 

[Ed.  Note.— For  other  cases,  see  Exccutoia 
and  Administrators,  Catt  Dig.  {  903 ;  Dec.  Dig. 
8  221.*] 

Appeal  from  Circuit  Court,  CarroU  Coun- 
ty, In  Equity;  Wm.  H.  Thomas,  Jndge. 

Claim  by  James  E.  Lowe  against  the  es- 
tate of  Nicholas  Lowe,  deceased,  to  which 
Alfred  Lowe  and  others  filed  objections. 
From  a  judgment  disallowing  the  claim, 
claimant  appeals.    Afilrmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMOCKBR,  WORTHINGTON, 
and  BURKE,  JJ. 

David  N.  Hennlng,  for  appellant  Michael 
E.  Walsh  and  James  A.  C  Bond,  for  ap- 
pellees. 

BURKE,  X  Nicholas  Lowe,  a  resident  of 
Carroll  county,  died  on  the  Ist  day  of  April, 
1905,  at  the  age  of  81  years.  For  25  years 
preceding  his  death  he  had  made  bis  home 
with  his  son.  James  El.  Lowe.  His  wife  had 
died  before  he  went  to  live  with  his  son.  He 
died  intestate,  leaving  a  small  personal  es- 
tate and  about  22  acres  of  land.  He  left  sur- 
viving him  cliildren,  grandchildren,  and  great- 
grandchildren, whose  names  and  places  of 
residence  are  stated  In  the  record.  On  the 
11th  day  of  April,  1905,  the  appellant  and 
other  heirs  at  law  of  Nicholas  Lowe  filed  a 
bill  in  the  circuit  court  for  Carroll  count}- 
for  the  sale  of  real  estate  left  by  his  father, 
for  partition  and  division  of  the  proceeds 
thereof  among  those  entitled  to  receive  the 
same.  Answers  were  filed,  and  In  due  course 
a  decree  was  passed  on  the  14th  day  of  July, 
1905,  directing  the  property  to  be  sold,  and 
appointed  the  appellant  one  of  the  trustees 
to  make  the  sale.  The  trustees  sold  the  prop- 
erty for  $1,396.  The  sale  was  reported  to 
and  finally  ratified  by  the  court.  Nearly  a 
yenr  after  the  sale,  Andrew  Dreschsler  filed 
a  creditors'  bill  In  the  cause  In  which  the 
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decree  had  been  passed,  alleging  that  Nich- 
olas Lowe  at  the  time  of  hla  death  was  in- 
debted to  him  and  to  other  persons  In  large 
sums  of  money,  and  praying  that  the  funds 
in  the  hands  of  the  trustees,  or  so  much 
thereof  as  might  be  necessary,  be  applied  to 
the  payment  of  so  much  of  said  Indebted- 
ness as  remained  unpaid.  On  August  5,  1007, 
the  appellant  filed  in  the  cause  the  following 
claim: 

The    Estate  of  Nicholas  Lowe,   Deceased,   to 
James  B.  Lowe. 
For  work,  labor,  lodging,  t>oard,  goods,  ma- 
terials, and  money  done  and  furnished  the  said 
Nicholas  Lowe  in  bis  lifetime  by  said  James 
E.  Lowe,   at   request  of  said  Nicholas  Lowe, 
deceased,  as  follows: 
To  iMarding  and  lodging  said  Nich- 
olas Lowt!   from   May   1,   1880,  to 

April  1,  1903,  at  $T5  per  year $1,868  75 

To    making    and    mending    clothing 

from  May,  1880.  to  April  1,  190o  800  00 
To  washing  and  ironing  from  May  1, 

1S80,  to  April  1.  1'J05 50  00 

To  nursing  and  care  from  April  1, 

1900,  to  April  1.  1905 25  00 

To  money  loaned  July  1,  1901 50  00 

Objections  to  the  allowance  of  this  claim 
were  Interposed  by  all  the  heirs  at  law  of 
Nicholas  Lowe.  Testimony  was  taken  before 
the  auditor  for  and  against  the  claim.  The 
auditor's  account  C  filed  In  the  cause  dis- 
allowed this  claim,  and  to  this  account  the 
appellant  excepted;  bat  the  lower  court,  aft- 
er full  bearing,  o\-erruIed  his  ezceptious,  and 
by  its  order  of  August  10,  1908,  finally  rat- 
ified the  account,  and  from  that  order  James 
E.  Lowe  has  brought  this  api>eal. 

There  are  some  questions  raised  upon  the 
record  as  to  the  ruiln:»  of  the  court  upon 
the  exceptions  to  testimony;  but  the  main, 
and  practlcnily  the  only,  question  Is  this: 
Upon  the  evidence  appearing  In  this  record, 
ought  this  claim  be  allowed?  The  testimony 
of  James  K.  Lowe  was  excepted  to,  and  was 
excluded  by  the  court  below.  It  may  be  true, 
as  argued  by  Counsel,  that  it  was  error  to 
hare  excluded  his  whole  testimony.  Under 
the  case  of  Smith  v.  Humphreys,  104  Md. 
285,  65  Atl.  57.  there  were  some  facts  to 
which  he  was  competent  to  testify;  but -he 
was  not  competent  to  prove  the  contract  or 
agreement  I>etween  himself  and  his  father, 
and  the  conversations  between  them  on  that 
subject,  and  those  portions  of  bis  testimony 
cannot  be  considered  by  us.  Such  testimony 
relates  to  transactions  had  with,  or  state- 
ments m.nde  by,  the  deceased,  and  In  this 
proceeding  the  witness  was  not  competent, 
under  article  8,  {  35,  Ck>de  Pub.  Gen.  Laws 
1904,  to  prove  tbem. 

A  number  of  exceptions  to  testimony  were 
filed  by  James  E.  Lowe.  In  disposing  of 
these  the  court  said:  "The  exceptions  of 
.lames  B.  Lowe  to  the  testimony  of  Eliza- 
lieth  Kelbaugh,  Ella  Cassell,  Jacob  Long,  Al- 
fred Lowe,  Andrew  Long,  Lewis  Green,  Kob- 
crt  Green,  and  Jacob  D.  Leister  are-eutlrely 
too  general,  and  should  for  that  reason  be 


overruled.  Aa  was  said  In  the  case  of  Free- 
ny  V.  Freeny^  80  Md.  409,  31  AO.  304.  305: 
'Every  exception  should  clearly  Indicate  the 
testimony  excepted  to,  the  ground  on  which 
the  exception  is  based,  and  the  name  or 
names  of  the  witnesses  whose  testimony  Is 
exceptejt  should  be  set  forth.'  But  the  court, 
in  disi'oslng  of  the  case,  has  done  so  with- 
out reference  to  any  of  the  testimony  ex- 
cepted to,  except  the  testimony  of  Elizabeth 
Kelbaugh,  Ella  Cassell,  and  Alfred  Lowe  to 
statements  made  by  the  claimant  after  the 
death  of  the  deceased,  and  the  testimony  of 
A.  H.  Huber  to  statements  of  claimant  made 
to  him  out  of  the  presence  of  Mr.  Hoff.  It 
will  not  be  necessary  to  pass  upon  the  clalm- 
tlat'a  exceptions  to  other  testimony."  There 
was  no  reversible  error  in  this  ruling.  The 
testimony  of  Ivan  L.  Hoff  was  not  consid- 
ered by  the  court  l)elow,  and  will  not  be  by 
us.  Tlie  communications  l)etween  him  and 
his  client,  James  E.  Lowe,  were  confidential 
and  privileged,  and,  without  the  consent  or 
waiver  of  the  client,  he  is  not  permitted  by 
the  law  to  divulge  them. 

This  court  has  been  frequently  called  upon 
to  consider  claims  of  this  nature.  The  gen- 
eral rule  to  be  applied  to  such  claims  is  well 
established.  The  rule  stated  in  Bantz  v. 
Bnntz,  .'52  Md.  694,  and  consistently  followed 
In  all  the  cases  wherein  this  court  has  had 
occasion  to  consider  the  question.  Is  this: 
"In  order  to  Justify  a  claim  for  services  be- 
ing allowed  against  a  decedent,  there  ihust 
have  been  a  design  at  the  time  of  the  rendi- 
tion to  charge,  and  an  expectation  on  the 
part  of  the  recipient  to  pay,  for  the  services. 
'ITie  services  must  have  been  of  such  a  char- 
acter and  rendered  under  such  circumstances 
as  to  fairly  Imply  an  understanding  of  pay- 
ment and  a  promise  to  pay.  There  must  have 
hare  t>een  an  express  or  implied  understand- 
ing between  the  parties  that  a  charge  for  the 
services  was  to  be  made,  and  to  be  met  by 
payment."  The  burden  is  upon  the  claimant 
to  satisfy  the  court  of  the  existence  of  the 
conditions  which  would  authorize  the  allow- 
ance. The  presumption  of  law  Is  that  they 
were  gratuitous,  and  this  presumption  must 
be  overcome  by  clear  and  satisfactory  evi- 
dence. It  is  stated  In  21  Am.  &  Eng.  Ency. 
of  Law,  106,  that  "the  general  rule  deducible 
from  the  authorities  Is  that  where  a  child, 
after  arriving  at  majority,  continues  to  re- 
side as  a  member  of  the  family  with  a  par- 
ent, or  with  one  who  stands  in  the  relation 
of  a  parent,  or  where  the  parent  resides  in 
the  family  of  a  child,  the  presumption  is  that 
no  payment  is  expected  for  services  rendered 
or  support  furnished  by  the  one  to  the  other. 
This  presumption  is  not,  however,  conclusive, 
and  may  be  overcome  by  proof  either  of  an 
express  agreement  to  pay  or  of  such  facts 
and  circumstances  as  show  satisfactorily  that 
both  parties  at  the  time  expected  payment  to 
be  made.  Wherever,  therefore,  compensation 
is  claimed  in  any  case  by  either  parent  or 
child  against  the  other  for  aerviceB  rendered 
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or  tbe  like,  tbe  qnestlon  whether  the  claim 
Bhoald  be  allowed  must  be  determined  from 
the  particular  circumstances  of  the  case. 
There  can  be  no  fixed  rule  governing  all 
cases  alike.  In  the  absence  of  any  direct 
proof  of  an  express  contract,  the  question  to 
be  determined  Is  whether  it  can  be  reason- 
ably Inferred  that  pecuniary  compensation 
was  In  view  of  the  parties  at  the  time  when 
the  services  were  rendered  or  the  support 
was  furnished :  and  tbe  solution  of  this  ques- 
tion depends  on  a  consideration  of  all  the  cir- 
cumstances of  the  case." 

Tested  by  this  rule,  is  the  evidence  suffi- 
cient to  support  this  claim?  There  Is  no  sat- 
isfactory evidence  In  the  record  of  any  ex- 
press contract  on  the  part  of  Nicholas  Lowe, 
at  tbe  time  he  went  to  live  with  tbe  appel- 
lant, that  he  would  pay  for  the  services  speo 
illed  in  the  account.  There  is  some  testi- 
mony on  this  point  given  by  Mrs.  Lowe,  but 
it  is  vague  and  Indefinite.  She  does  not  say 
she  was  present  wben  the  agreement  was 
made,  and  what  she  does  say  Is  too  uncertain 
and  equivocal  to  fix  liability  upon  the  deceas- 
ed. Asked  if  her  husband  and  Nicholas  Lowe 
had  any  arrangement  or  contract  by  which  he 
was  to  live  with  them,  she  said:  "He  come 
there  and  got  bis  board  and  washing,  and  he 
was  to  pay  for  it  wben  he  could."  There  is  a 
good  deal  of  testimony  by  the  children  of  the 
claimant  tending  to  show  acknowledgment  by 
the  deceased  of  his  Indebtedness  to  his  son, 
and  of  repeated  promises  to  pay,  and  if  there 
were  nothing  In  the  case  to  discredit  this  evi- 
dence it  mleht  be  sufficient  to  take  the  case 
out  of  the  general  rule  and  to  allow  a  recov- 
ery upon  an  Implied  promise  to  pay.  It  is 
unnecessary  for  us  to  analyze  or  comment 
upon  the  testimony  of  these  interested  wit- 
nesses. They  no  doubt  felt  that  their  father 
should  be  paid,  and  we  think  they  have  some- 
what magnified  tbe  services  rendered  to  Mr. 
Lowe,  and  minimized  very  largely  his  con- 
tribution to  tbe  support  and  comfort  of  the 
family. 

The  conduct  and  declarations  of  tbe  claim- 


ant. It  seems  to  us,  are  utterly  inconsistent 
with  a  belief  on  hla  part  that  he  had  any  le- 
gal claim  against  his  father.  It  is  not  pre- 
tended that  Nicholas  Lowe  agreed  to  pay 
any  definite  sum;  nor  did  he  ever  pay  any- 
thing to  his  son  during  all  the  years  he  lived 
with  him.  Neither  did  the  claimant,  who 
was  a  man  dependent  upon  his  daily  labor 
for  his  livelihood,  ever  present  him  with  an 
account  of  bis  indebtedness,  and  no  account 
of  any  kind  was  ever  kept  against  him.  For 
four  or  five  years  the  claimant  farmed  his 
father's  land,  had  settleibent  with  him,  and 
paid  over  to  his  father  tbe  proceeds  of  bis 
share  of  tbe  crops,  without  any  deduction  on 
account  of  his  claim.  After  his  father's 
death.  In  conversation  with  some  of  the  heirs 
about  tbe  settlement  of  his  estate,  he  made 
no  claim,  but  stated  that  he  wanted  nothing 
but  his  share.  He  became  a  plaintiff  in  the 
case  instituted  for  the  sale  of  the  property 
for  purposes  of  dividing  tbe  proceeds  thereof 
among  the  children  of  the  deceased,  and  did 
not  file  this  claim  until  more  than  two  years 
after  the  sale  of  tbe  property,  and  not  until 
after  the  creditors'  bill  had  been  filed.  This 
conduct  on  the  part  of  the  claimant  cannot 
be  reconciled  with  the  claim  he  U  now  mak- 
ing. Its  only  reasonable  explanation  U  that 
be  had  no  charge  against  his  father  for  such 
services  as  he  had  rendered  him,  and  that 
he  had  no  intention  of  seeking  payment  there- 
for. Hie  conclusion  that  be  had  no  claim  is 
further  strengthened  by  his  statement  to  Mr. 
Huber  that  there  was  uo  contract  beween  bis 
father  and  himself,  and  that  there  was  no  un- 
derstanding that  he  should  be  paid.  We  are 
not  disposed  to  relax  the  salutary  rule  appli- 
cable to  cases  of  this  nature. 

We  have  carefully  considered  all  the  evi^ 
deuce  properly  in  the  case,  and  our  condu- 
sion  is  that  the  claim  of  James  B.  Lowe  la 
not  such  as  can  be  enforced  against  or  allow- 
ed out  of  the  funds  in  the  hands  of  tbe  trus- 
tees, and  the  order  appealed  from  will  be  af- 
firmed. 

Order  affirmed,  with  costs. 
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BARBER  ▼.  VINTON  et  *1. 

(Sapreme  Court  of  Vermont.    Brattleboro. 
Aug.  23,  1909.) 

1.  Afpkal  and  Ebbob  (f  282*)— Objections— 

SCPFIOIKNCT. 

That  plaintiff's  objections  to  tlie  record 
were  referred  to  as  fanures  to  comply  with  the 
requirements  of  certain  sections  or  the  Public 
Statutes,  iustead  of  sections  of  the  Vermont 
Statutes,  which  was  the  revision  in  force  when 
the  proceedings  were  had,  did  not  defeat  his  ex- 
ception ;  the  statutory  provisions  referred  to 
being  substantially  the  same,  and  there  being 
no  misapprehension  on  the  part  of  the  court 
or  opposing  counsel. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  i  232.*] 

2.  CONSTITUTIONAl,  liAW    (|  816*)— GUARANTT 

or   Remsdies— Appeal. 

Tbe  statute,  authorizing  a  dissatisfied  land- 
owner to  apply  by  petition  to  tbe  county  court 
and  have  thereon  a  rehearing  in  proceedings  for 
the  lading  out  of  a  public  road,  is  a  sumcient 
provision  for  appeal  as  against  the  objection 
that  tbe  statute  is  unconstitntional  in  failing  to 
provide  for  an  api>eal. 

[Ed.  Note.— For  other  cases,  see  ConstituHon- 
•1  Law.  Cent  Dig.  |  938;   Dec.  Dig.  |  316.*] 

&   HlGBWATB    (I    54*)— PBOCEBDINaS    TO    I>AT 

Out— NoTiCB— Recobd. 

The  recital,  in  the  record  of  proceedings 
establishing  a  highway,  that  tbe  action  of  the 
selectmen  was  taken  "after  due  bearing"  on  tbe 
question  of  public  convenience,  was  insufficient 
to  show  the  landowner  had  notice. 

[Ed.   Note.— For  other  cases,   see   Highways, 
Cent.  Dig.  |  171;    Dec.  Dig.  |  54.*] 

4.    HlOHWATS    (i     54*)— PBOCEEDINQS    to    liAT 

OuT^NoTicE  ON  Question  or  Necessity— 

Pbesumptions. 

Notice  to  the  landownera  of  the  hearing 
on  the  question  of  necessity  cannot  be  pre- 
sumed in  proceedings  for  the  laying  out  of  high- 
ways. 

[EM.   Note.— For  other  cases,   see  Highways, 
Cent.  Dig.  S  171;    Dec.  Dig.  I  54.*] 

6.  Highways   (!   64*)— PboCeedinos  io  Lat 

Out— NoTi  CB— Evidence. 

Under  the  statute  providing  that  tbe  select- 
men shall  return  the  original  petition  for  the 
laying  out  of  a  highway  with  a  report  of  their 
doings  thereon  and  of  the  manner  of  notifying 
the  parties,  with  tbe  survey  of  tbe  road,  to 
the  town  clerk's  office,  to  be  kept  on  file  therein, 
and  that  their  order  laying  out  the  road  and  the 
survey  shall  be  recorded,  notice  to  the  parties 
of  a  hearing  on  the  question  of  necessity  can- 
not be  shown   by  extrinsic  evidence. 

[EM.   Note.— For  other  cases,  see  Higbwaya, 
Cent.   Dig.  $  171;    Dec.   Dig.   t  B4.*] 

6.  Wobds  and  Phbases— "Waiveb." 

A  "waiver"  is  an  intentional  relinqnisb- 
ment  of  a  known  right;  its  essence  being  vol- 
nntary  choice,  and  not  mere  negligence.  The 
intention  need  not  be  expressed,  but  must  l>e 
evidenced  by  conduct  of  an  unequivocal  chai^ 
aeter.  and  the  party  must  have  acted  with 
knowledge  of  all  material  facta  affecting  bis 
rights. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.] 

7.-  HlOHWATS  (I  31*)— Pboceedings  to  Lai 
Out— Notice— Waiveb— Evidence. 

That  a  landowner  appeared  at  a  subsequent 

bearing  on  the  question  of  damages  did  not  of 

itself  show  a  waiver  of  the  notice  of  hearing 

on  the  question  of  necessity. 
[Ed.   Note.— For   other  cases,  see   Highways, 

Cent.  Dig.  |  70;   Dec  Dig.  g  SI.*]     ■ 


Exceptions  from  Wlndbam  Connty  Court; 
Oeorge  M.  Powers,  Judge. 

Action  of  trespass  quare  clausum  fregit  by 
Frank  Barber  against  W.  H.  Vinton  and 
others.  Verdict  for  defendants  and  plain- 
tiff excepted.     Reversed  and  remanded. 

Plaintiff  acquired  title  to  tbe  premises  de- 
scribed In  the  declaration  by  a  decree  of 
foreclosure  of  two  mortgages  that  were  duly 
assigned  to  him  by  Catherine  Sears,  the  legal 
owner  thereof.  Tbe  trespasses  complained  of 
were  committed  after  said  decree  became 
absolute,  and  consisted  of  entering  the  prem- 
ises and  thereon  surveying  and  laying  out 
certain  roads.  It  appeared  that  defendants 
William  H.  Vinton,  Warren  Walker,  and  B. 
H.  Putnam  were  the  selectmen  of  tbe  town 
of  Brattleboro  at  tbe  time  of  the  alleged 
trespasses,  and  that  the  other  defendant  was 
employed  by  them  to  build  said  roads.  Tbe 
defendants  Justified  under  a  certified  Copy  of 
the  record  of  a  petition  to  them  as  such  se- 
lectmen to  lay  out  said  roads  and  their  do- 
ings thereunder,  which  petition  was  present- 
ed to  and  acted  upon  by  them  while  said 
mortgages  were  owned  by  said  Catherine 
Sears.  Said  record  was  received  In  evidence 
subject  to  plaintiff's  objections,  as  stated 
In  tbe  opinion,  and  subject  to  his  exception. 
Subject  to  plaintiff's  objection  and  exception, 
defendants  Vinton  and  Putnam'  were  per- 
mitted to  testify:  That  they  gave  said  Cath- 
erine Sears  seasonable  notice  of  the  petition 
asking  to  have  the  roads  in  question  laid 
out,  and  that  they  would  pass  on  tbe  matter 
of  tbe  laying  out  of  said  roads,  by  mailing 
to  ber  a  postpaid  letter  with  a  designated 
address;  that  she  did  not  appear  at  that 
hearing,  which  was  before  the  trespasses 
complained  of  and  while  she  owned  said 
mortgage ;  that  later  they  In  like  manner 
gave  her  notice  that  they  had  laid  out  tbe 
roads  and  would  determine  the  amount  of 
damages  at  a  designated  day  and  hour, 
which  also  was  before  the  trespasses  com- 
plained of,  and  while  she  owned  said  mort- 
gages; that  she  appeared  at  this  last  bear- 
'Itig,  but  said  nothing  about  having  received 
notice  of  the  former  hearing. 

Argued  before  ROWELL,  G.  J.,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

Herbert  O.  &  Frank  E.  Barber  and  Chase 
&  Daley,  for  plaintiff.  A.  F.  Schwenk  and 
Hermon  E.  Eddy,  for  defendants. 

MUNSON,  3.  TblB  snlt  Is  brought  In  tbe 
right  of  Catherine  Sears,  who  held  a  mort- 
gage of  the  premises  entered  by  the  defend- 
ants. The  record  of  the  proceedings  estab- 
lishing tbe  highway  recites  that  the  action 
of  the  selectmen  was  taken  "after  due  bear- 
ing" on  tbe  question  of  public  convenience, 
and  that  a  hearing  as  to  land  damages  was 
afterwards  had.  The  record  contains  noth- 
ing further  bearing  upon  the  question  of  no- 
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tlce.  A  certified  copy  of  the  record  was  re- 
ceived in  evidence  against  the  plaintiff's  ob- 
jection that  it  failed  to  show  that  Catherine 
Sears  had  notice  of  the  proceedings.  The 
defendants  were  afterwards  permitted  to 
show  by  parol  evidence  that  the  selectmen 
notlfled  Mrs.  iSears  of  the  hearing  on  the 
petition,  and  of  the  subsequent  hearing  on 
the  matter  of  damages,  by  the  mailing  of 
letters  properly  addressed,  and  that  she  ap- 
peared at  the  latter  hearing.  ,This  evidence 
was  objected  to  on  the  ground  tbat  the  rec- 
ord was  conclusive  and  could  not  be  varied 
or  enlarged  by  parol.  The  court  directed  a 
verdict  for  the  defendants. 

The  plaintiff's  objections  to  the  record 
were  specifically  pointed  out,  but  were  spok- 
en of  as  failures  to  comply  wltb  the  require- 
ments of  certain  sections  of  the  Public  Stat- 
utes, instead  of  sections  of  the  Vermont  Stat- 
utes, which  was  the  revision  in  force  when 
the  proceedings  were  had.  This  inaccuracy 
cannot  defeat  the  exception.  The  statutory 
provisions  referred  to  were  substantially,  if 
not  entirely,  the  same  in  the  two  revisions, 
and  the  substance  of  each  objection  was  so 
presented  as  to  leave  no  room  for  misappre- 
hension on  the  part  of  court  or  opposing 
counsel.  See  Stowe  v.  Stowe,  70  Vt  609,  41 
Atl.  1024. 

The,  plaintiff  claims  that  the  proceedings 
relied  upon  by  the  defendants  afford  then^ 
no  protection  because  the  statute  which  pur- 
ports to  authorize  them  is  unconstitutional-, 
In  tbat  It  fails  to  provide  for  an  appeal  to  a 
disinterested  tribunal ;  but  the  statute  au- 
thorizes a  dissatisfied  landowner  to  apply 
by  petition  to  the  county  court  and  have 
thereon  a  rehearing  of  all  the  questions  In- 
volved, and  this  bas  recently  been  held  to 
be  a  sufllclent.  provision  by  way  of  appeal 
to  meet  the  objection  now  urged  by  the 
plaintiff.  V.  S.  3314,  3315 ;  P.  S.  3835,  3836 ; 
Burlington  v.  Central  Vt  R.  R.  Co.,  82  Vt 
5,  71  Atl.  82a 

The  defendants  tacitly  concede  ttiat  notice 
of  the  hearing  on  the  question  of  necessity 
or  convenience  is  essential  to  Jurisdiction, 
and  that  Mrs.  Sears'  interest  as  mortgagee 
entitled  her  to  notice,  bqt  they  contend:  Tbat 
the  fact  of  notice  is  covered  by  the  recital 
of  "due  hearing";  that,  if  there  is  any  de- 
ficiency in  this  respect  it  is  made  good  by 
the  presumption  of  regularity;  that  if  no- 
tice did  not  otherwise  appear,  it  was  properly 
shown  by  parol  evidence;  and  that,  In  any 
event  Mrs.  Sears'  appearance  at  the  hearing 
on  the  question  of  damages  without  ques- 
tioning the  prior  proceeding  was  a  waiver  of 
the  omission.  The  defendants  cite  Robinson 
V.  Winch,  66  Vt.  110,  28  AtL  884,  in  support 
of  their  contention  that  the  selectmen's  re- 
cital of  a  "due  hearing"  shows  a  hearing  had 
on  notice  to  Mrs.  Sears.  In  the  case  cited 
the  selectmen  laid  a -highway  over  the  plain- 
tiff's land,  and  the  record  showed  that  they 
heard  "all  parties  interested,  as  the  law  re- 
^"ulres."     TbiB   was   considered  a   sufficient 


showing  that  the  plaintiff  was  beard  on  the 
question'  of  taking.  The  court  evidently 
went  upon  the  ground  that  there  could  be  no 
question  in  the  mind  of  any  one  but  that  the 
plaintiff  was  an  Interested  person;  and  in 
this  view  the  recital  was  a  direct  assertion 
that  the  plaintiff  was  heard,  and,  if  be  was 
heard,  it  was  needless  to  inquire  regarding 
notice.  But  the  recitals  in  the  two  cases  are 
not  coextensive.  A  statement  that  all  per- 
sons interested  were  heard  covers  the  re- 
quirements of  a  sufficient  hearing,  while  a 
mere  recital  of  "due' hearing"  gives  no  indi- 
cation of  what  the  trier  considered  essen- 
tial to  a  due  hearing.  We  think  it  must  be 
held  tbat  the  record  falls  to  show  that  Mrs. 
Sears  had  notice. 

But  the  defendants  insist  that  tills  mat- 
ter is  covered  by  the  presumption  of  r%u- 
larity,  and  cite  several  of  our  cases  in  sup- 
port of  their  contention,  beginning  with  Cor- 
liss V.  Corliss,  8  Vt  373.  The  controversy 
in  that  case  involved  the  validity  of  proceed- 
ings had  in  setting  out  the  plaintiff's  dower 
from  lands  which  her  husband  held  in  com- 
mon with  the  defendant.  The  statute  pro- 
vided that  notice  of  an  application  for  the 
severance  of  the  estates  should  be  given  to 
all  persons  interested  before  the  order  there- 
for  should  issue,   and  that  the  committee 

'  appointed  to  make  the  division  should  notify 
all  persons  interested  to  be  present  if  they 
saw  cause.    The  defendant  was  not  notified 

.  of  the  application  before  the  issuance  of  the 
order,  but  was  notified  by  the  committee  to 
be'-j^resent  at  their  proceedings  and  did  not 
attend.  The  court  considered  that  the  pro- 
vision -for  the  preliminary  notice  could  not 
be  treate4  m  directory,  but  held  tbat  the 
notice  afterwards  given  made  the  defendant 
so  far  a  party  to  the  proceeding  that  he  had 
a  right  to  attend  the'  committee  while  the 
division  was  being  made,'aQd  an  opportunity 
to  contest  their  report  andva  right  to  ap- 
peal from  the  court's  acceptance. thereof,  and 
that  his  neglect  to  avail  hlmsett  of  these 
rights  was  a  waiver  of  the  priwr  defect 
This  case  has  sometimes  been  cited^s  au- 
thority for  propositions  not  covered  b^>  the 
decision.  In  Sparhawk  v.  Buell's  Admt,  9 
Vt  41,  77,  in  passing  upon  a  claim  that  l^e 
probate  decree  in  question  was  not  apoo 
such  notice  as  the  statute  required,  it  wai. 
said  that  the  court  had  held  in  the  Corliss 
Case  that  decrees  of  the  probate  court 
would  be  presumed  to  have  been  made  upon 
proper  notice  and  formal  proceedings,  al- 
though they  did  not  appear  of  record,  and 
that  parol  proof  could  not  be  received  to 
show  the  contrary.  In  Kidder  v.  Jennison. 
21  Vt  108,  the  only  record  was  that  of  a 
survey  of  the  road,  and  this  was  received 
in  evidence  against  the  plaintiff's  objections 
that  It  did  not  show  that  the  plaintiff  receiv- 
ed notice  of  the  doings,  of  the  selectmen  so 
that  he  could  appear  and  claim  his  dam- 
ages, nor  show  that  a  petition,  with  the  do- 
ings of  the  selectmen  thereon,  stating  the 
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Duumer  of  notifying  fhe  parties,  had  been 
retamed  to  tbe  town  clerk's  office.  It  was 
said,  npon  a  citation  of  Corliss  v.  Corliss, 
that  the  court  would  make  all  reasonable 
presumptions  In  favor  of  judicial  and  anal- 
ogous proceedings,  and  that.  If  a  petition 
was  necessary,  the  court  would  probably 
presume  Its  existence  and  regularity,  that 
the  return  of  the  petition  to  the  clerk's  of- 
fice was  an  act  subsequent  to  the  laying  of 
the  road,  and  not  an  essential  part  of  It, 
nnd  that  an  omission  of  this  duty  could  not 
affect  tbe  validity  of  tbe  laying.  It  was 
thought  that  it  could  not  have  been  Intend- 
ed that  tbe  omission  to  notify  a  landowner 
should  make  void  tbe  laying  of  tbe  road, 
that  It  was  intended  as  a  direction  to  the  se- 
lectmen in  the  performance  of  their  duty, 
and  perhaps  to  Impose  upon  them  an  obliga- 
tion that  would  afTord  a  remedy  to  one  ag- 
grieved, and  that  any  other  construction 
would  savor  of  unreasonable  strictness.  This 
case  was  cited  In  support  of  the  decision  in 
Haynes  v.  Lassell,  29  Vt  157.  There  the 
selectmen  bad  discontinued  a  road,  and  the 
record  failed  to  show  that  there  had  been 
any  notice  or  bearing.  Tbe  court  doubted 
whether  notice  to  a  landowner  was  essential. 
In  proceedings  for  a  discontinuance,  but  held 
that,  If  notice  was  necessary,  it  would  be 
presumed  that  tbe  preliminary  proceedings 
were  regular.  But  It  was  held  in  La  Far- 
rier V.  Hardy,  66  Vt.  200,  28  Atl.  1030,  after 
giving  due  consideration  to  Kidder  v.  Jen- 
nlson,  and  held  again  in  Lynch  v.  Rutland, 
66  Vt  870,  29  Atl.  1015,  that  notice  to  the 
landowner  is  necessary  to  give  selectmen  Ju- 
risdiction of  the  subject-matter  of  laying  a 
road,  and  that  without  notice  their  acta  are 
void.  The  facts  were  such  that  the  question 
of  presumption  was  not  expressly  disposed 
of  In  either  case ;  but  tbe  latter  opinion  sug- 
gests a  doubt  whether  a  presumption  of  no- 
tice can  ever  be  made  In  support  of  a  pro- 
ceeding of  this  nature  before  a  tribunal  of 
special  and  limited  authority.  In  Kent  v. 
Village  of  Enosburg  Falls,  71  Vt.  2.55,  44 
Atl.  343,  where  sewer  assessments  were 
annulled  on  appeal,  it  was  said  that  in  all 
sessions  proceedings  the  facts  which  confer 
Jurisdiction  must  affirmatively  appear,  that 
an  exercise  of  Jurlgdlction  does  not  imply 
a  previous  ascertainment  of  the  facts  neces- 
sary to  confer  it,  and  that  nothing  will  be 
presumed  in  favor  of  the  action  taken. 

It  seems  clear  from  this  review  of  onr 
cases  that  notice  of  the  hearing  on  the  ques- 
tion of  necessity  cannot  be  presumed.  Our 
next  Inquiry  Is  whether  notice  can  be  shown 
by  extrinsic  evidence.  The  statute  provides 
that  the  selectmen  shall  return  the  original 
petition,  with  a  report  of  their  doings  there- 
on and  of  the  manner  of  notifying  the  par- 
ties, with  the  survey  of  the  road,  to  the 
town  clerk's  office,  to  be  kept  on  file  there- 
in, and  that  their  order  laying  ont  the  road, 
and  the  survey,  shall  be  recorded.  The 
plaintiff  Insists  that  this  was  Intended  to 


provide  for  an  official  ascertainment  and 
preservation  of  all  tbe  facts  essential  to  the 
validity  of  the  proceedings  and  the  deter- 
mination of  the  rights  of  those  concerned, 
and  that  the  enactment  will  fall  of  its  pur- 
pose If  it  be  held  that  defects  may  be  sup- 
plied by  parol  evidence.  Sherwin  v.  Bug- 
bee,  17  Vt  337,  Is  cited  in  support  of  this 
view.  That  was  a  suit  In  trespass.  In  which 
the  defendant  undertook  to  Justify  as  col- 
lector of  taxes,  and  tbe  issue  depended  upon 
the  validity  of  the  vote  raising  the  tax.  The 
warning  of  tbe  ibeetlng  as  recorded  did  not 
give  tbe  hour  at  which  it  was  to  be  held, 
and  the  defendant  offered  parol  evidence  to 
show  that  the  hour  appeared  In  tbe  original 
warning  as  posted.  This  was  excluded,  and 
the  court  sustained '  the  exclusion,  snylng 
that  tbe  record  should  furnish  all  the  means 
for  testing  the  validity  of  the  proceedings. 
We  see  no  ground  upon  which  a  distinction 
can  be  made  in  this  respect  between  pro- 
ceedings for  the  taking  of  property  by  taxa- 
tion, and  those  for  taking  it  under  the  right 
of  eminent  domain.  See,  also,  Post  v.  Rut- 
land Railroad  Co.,  80  Vt  SJil.  69  Atl.  156. 

It  remains  to  Inquire  whether  Mrs.  Sears 
waived  this  defect  by  appearing  at  the'  sub- 
sequent hearing  on  the  question  of  damages. 
Tbe  defendants  insist  that  her  appearance  at 
tliat  time  withoui  objecting  to  tbe  proceed- 
ings operated  as  a  waiver  of  tbe  prior  de- 
fect and  cite  Brock  v.  Bamet  57  Vt  172,  in 
support  of  their  claim.  In  tbat  case  the 
plaintiff  did  not  have  sufficient  notice  of  the 
bearing  on  tbe  question  of  laying  tbe  high- 
way, but  be  appeared  at  the  bearing  and  ob- 
jected to  any  action  being  taken,  but  made 
no  objection  regarding  the  notice,  and  it  was 
held  tbat  the  want  of  sufficient  notice  was 
dilatory  matter  and  was  waived  by  not  ob- 
jecting. This  case  would  have  been  some- 
what Id  point  If  the  appearance  here  relied 
upon  bad  been  at  the  hearing  on  the  petition; 
but  it  does  not  dispose  of  tbe  question  pre- 
sented. This  court  has  defined  a  "waiver"  to 
be  an  intentional  relinquishment  of  a  known 
right  Boynton  v.  Braley,  54  Vt  92;  Dona- 
hue V.  Insurance  Co.,  56  Vt  874,  382;  Flndei- 
sen  V.  Insurance  Co.,  57  Vt  620;  Christenson 
V.  Carleton,  69  Vt  91,  37  Atl.  226.  The  In- 
tention need  not  be  expressed,  but  must  be 
evidenced  by  conduct  of  an  unequivocal  char- 
acter. 29  Ency.  Law,  1105;  N.  H.  Central  R. 
R.  Co.  V.  Johnson,  SO  N.  H.  300,  64  Am.  Dec. 
300;  CaL  Southern  Hotel  Co.  v.  Caliender, 
94  Cal.  120,  29  Pac.  859,  28  Am.  St  Rep.  90. 
The  party  must  have  acted  with  a  knowledge 
of  all  the  material  facts  affecting  his  right 
Pence  v.  Langdon,  99  U.  S.  578,  25  L.  Sd. 
420;  Bennecke  v.  Conn.  M.  Life  Ins.  Co., 
105  D.  S.  355,  26  L.  Ed.  990;  Tone  v.  Colum- 
bus, 39  Ohio  St  281,  48  Am.  Rep.  438.  Tbe 
conduct  may  be  of  a  negative  character;  but 
the  essence  of  a  waiver  is  voluntary  choice, 
and  not  mere  negligence.  Farlow  v.  Ellis,  15 
Gray  (Mass.)  229.  The  caseS  upon  this  sub- 
ject mostly  relate  to  matters  of  contract  and 
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these  present  qnestlons  toncbing  every  de- 
scription of  conduct  This  case  involves  the 
effect  of  appearances  In  Judicial  proceedings, 
and  requires  a  reference  to  special  rules  ap- 
plicable thereto.  It  la  well  settled  that,  if  a 
defendant  who  has  not  been  served  with  pro- 
cess voluntarily  submits  himself  to  the  Juris- 
diction of  the  court,  he  will  be  precluded 
from  afterwards  taking  advantage  of  the 
defect.  This  may  be  done  by  entering  a  gen- 
eral appearance  in  some  prescribed  manner, 
or  by  taking  some  step  in  the  proceeding 
which  necessarily  involves  an  acknowledg- 
ment of  the  court's  Jurisdiction;  but  a  de- 
fendant may  come  before  the  court  without 
submitting  to  its  Jurisdiction  U  bis  appear- 
ance t>e  properly  limited. 

The  first  proceeding  on  a  petition  for  the 
laying  of  a  highway  is  an  inquiry  whether 
the  public  good  or  the  necessity  or  conven- 
ience of  individuals  requires  that  it  be  laid. 
If  the  road  Is  laid,  It  becomes  necessary  to  in- 
quire whether  the  landowners  have  suffered 
any  damage  by  the  appropriation  of  their 
property  for  this  purpose,  and,  if  they  have,  to 
fix  the  amount.  The  second  hearing  may  be 
bad  on  the  same  day  as  the  first,  or  it  may  be 
had  months  later,  as  In  this  case.  The  hearing 
on  a  petition  to  the  selectmen,  while  Judicial 
in  its  nature,  is  not  docketed  in  nor  dlrectod 
by  any  court,  but  is  purely  a  sessions  proceed- 
ing, conducted  Informally,  and  without  spe- 
cial rules  governing  appearances  or  their  ef- 
fect The  record  in  this  case  is  very  meager. 
The  exceptions  state  merely  that  Mrs.  Sears 
appeared  at  the  hearing  on  the  question  of 
damages,  and  said  nothing  abont  having  re- 
ceived notice  of  the  prior  hearing.  The  se- 
lectmen's report  makes  no  mention  of  her  at- 
tendance or  her  interest  So  we  have  no 
knowledge  of  any  conduct  affecting  Mrs. 
Sears'  rights,  beyond  what  is  covered  by  the 
statement  that  she  appeared.  But  this  state- 
ment of  the  exceptions  does  not  exclude  from 
our  inquiry  the  matters  ordinarily  Involved 
in  the  determination  of  a  question  of  waiver. 
There  is  nothing  in  the  law  that  attaches  to 
a  mere  appearance  in  a  proceeding  of  this 
character  the  technical  consequences  that  fol- 
low the  entry  of  a  general  appearance  In  reg- 
ular Judicial  proceedings.  For  aught  that 
appears,  Mrs.  Sears  may  have  attended  for 
some  purpose  which  did  not  necessarily  ac- 
knowledge the  Jurisdiction,  and  have  done 
nothing  that  in  the  circumstances  amounted 
to  a  waiver.  The  burden  was  on  the  de- 
fendants to  introduce  evidence,  and  procure 
a  statement  of  it,  that  wonld  show  the  con- 
trary. 

It  must  be  remembered  that  the  hearing 
at  which  Mrs.  Sears  appeared  was  not  the 
one  at  which  the  road  was  laid,  although  it 
was  a  hearing  in  the  same  proceeding,  and 
one  from  which  she  must  have  understood 
that  the  selectmen  bad  undertaken  to  appro- 
priate the  land;  but  the  adjudication  of  con- 
demnation had  been  made  nearly  three  montlis 


before.  It  is  true  that  the  matter  had  not 
yet  passed  beyond  the  reach  of  the  select- 
men, and  that  if  Mrs.  Sears  had  then  made 
her  objection,  they  might  have  recalled  their 
action  and  given,  her  a  hearing  on  the  ques- 
tion of  taking ;  but  this  cannot  be  made  the 
test  of  her  conduct,  even  If  it  was  her  duty 
to  act  with  reference  to  a  contingency,  fbr 
she  may  not  have  known  the  conditions 
which  made  this  course  possible.  We  find  no 
ground  upon  which  it  can  be  said  as  matter 
of  law  that  Mrs.  Sears  has  waived  her  right 
to  object  to  the  condemnation  for  want  of 
notice. 
Judgment  reversed,  and  cause  remanded. 


McCARTEB,  Atty.  Gen.,  ▼.  McKELVET  et  tO. 

SAME  V.  HOPSON  et  al.     SAME  v. 

BERDAN  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  10,  1908.) 

1.  Statutes   (J   100*)  —  Vauditt— "Generai. 
Law"— "Special  Law." 

P.  L.  1007,  pp.  79,  89,  114,  creating  boards 
of  Gre  and  police  commissioners,  boards  of 
finance,  and  boards  of  public  works  in  cities 
having  a  population  of  not  less  than  lOO.OOO 
nor  more  than  200,000,  are  each  a  "Keneral 
law,"  and  not  a  "special  law,"  regulating  ma- 
nicipal  affairs. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g  112;    Dec.  Dig.  {  100.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  30<;5-3071;  vol.  8,  pp.  7009,  7070; 
vol.  7,  pp.  6577-6584;    vol.  8,  p.  7802.] 

2.  OpFICEBS  (I  19*)  —  POLITIOAI.  QUAXITICA- 

.    TI0N8— Statutes. 

P.  L.  1907,  pp.  79,  89,  114.  creating  boards 
of  fire  and  police,  finance,  and  public  works 
in  certain  cities,  and  requiring  that  not  more 
than  two  of  the  four  members  of  each  board 
shall  be,  membera  of  the  same  political  party, 
are  not  invalid  as  prescribing;  political  qualifica- 
tions for  holding  public  offices. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  {  23;   Dec  Dig.  f  19.*] 

Informations  In  the  nature  of  quo  war- 
ranto by  Robert  H.  McCarter,  Attorney  Gen- 
eral, against  Charles  D.  McKelvey  and  otb- 
srs,  against  William  A.  Hopson  and  others,  ' 
and  William  Berdan  and  others.  On  demur- 
rer to  the  informations.    Sustained. 

Argued  June  term,  1008,  before  GUM- 
MERE,  C.  J.,  and  TRENCHARD  and  MIN- 
TURN,  JJ. 

Robert  H.  McCarter,  Atty.  Gen.,  in  pr& 
per.    Thomas  F.  McCraw,  for  defendants. 

PER  CURIAM.  The  Informations  filed  by 
the  Attorney  General  tn  the  above  causes 
attack  the  validity  of  chapters  45,  46,  and 
62,  pp.  79,  89, 114,  Of  the  Laws  of  1907,  whlcb 
create  boards  of  fire  and  police  commission- 
ers, boards  of  finance,  and  boards  of  public 
works  in  cities  of  this  state  having  a  popula- 
tion of  not  less  than  100,000  nor  more  than 
200,000  inhabitants.  The  grounds  upon  which 
the  attack  is  based  are  that  each  of  these  stat- 
ntes  is  a  special  law  regulating  the  internal 
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affaire  of  cities,  and  that  each  of  them  pre- 
■crlbes  political  qualifications  for  the  hold- 
ing of  the  offices  which  they  create. 

The  conclusion  reached  by  the  court  is 
that  each  of  these  statutes  is  a  general,  not 
a  special,  law,  and  that  the  provtslon,  con- 
tained in  each  of  them,  that  not  more  than 
two  of  the  four  members  of  the  respective 
boards  which  they  create  shall  be  members 
of  the  same  political  party,  does  not  violate 
any  constitutional  right,  and  is  valid  legis- 
lation. We  further  are  of  opinion  that,  even 
If  the  provision  referred  to  was  invalid,  that 
fact  would  not  render  the  statute  void  in 
toto,  but  would  only  result  in  the  expunging 
•therefrom  of  the  unconstitutional  provision. 

The  defendants,  in  each  of  the  causes,  are 
entitled  to  Judgment  upon  their  respective 
demurrers.  An  opinion  will  be  filed,  during 
the  term,  stating  the  reasons  which  lead  us 
to  the  conclusion  which  we  have  expressed. 

(lOB  Me.  1G6) 
CITY   OP  ROCKLAND  v.   INHABn^MTS 

OF  DKER  ISLE. 

(Supreme  Judicial  Court  of  Maine.     Feb.  20, 
1809.) 

1.  Doiacn.K   (I   9«)— EviDi!NCE>— ADinssren.- 

ITT. 

That  a  poll  tax  was  asaeBsed  against  a 
person  in  a  given  town  is  not  competent  evi- 
dence that  be  liad  liis  home  in  that  town  at 
the  time. 

[E^.  Note.— For  other  cases,  see  Domicile, 
Dec.  Dig.  I  '9.*] 

2.  DowciuE  (I  9*)  —  Intent— Etidbnob—Ad- 

IIISSIBILITT. 

That  a  person  voluntarily  paid  a  poll  tax 
demanded  of  him  by  the  tax  collector  of  a  eivea 
town  is  competent  evidence  that  be  had  his 
home  in  that  town  at  the  time  of  the  supposed 
aaseasment,  even  though  such  tax  was  not  in 
fact  assessed  against  him. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Dec.  Dig.  I  9.*] 

8.  Domicile  ({  11«>— Bvxdewcb— Wmoht  and 

SurriciENCT. 

A  libel  for  divorce,  signed  by  the  libel- 
ant's own  band,  was  in  evidence,  and  the  Jury 
were  instructed  that,  in  determining  where  the 
libelant  had  his  home  at  the  date  of  the  libel, 
th$y  might  consider  the  statement  in  the  libel 
as  to  his  residence.  Held,  that  the  party  main- 
taining that  the  libelant's  residence  was  not 
as  stated  in  the  lil>el  had  no  ground  for  excep- 
tion. 

[Ed.  Note.— For  otlisr  cases,  see  Domicile, 
Dec.  Dig.  I  II.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  (3ourt, 
E^ox  C!ounty. 

Assumpsit  by  the  City  of  Rockland  against 
the  Inhabitants  of  Deer  Isle.  Verdict  for 
defendant,  and  plaintiff  excepts.  Exceptions 
overmled. 

Action  of  assumpsit  to  recover  $409.33  for 
pauper  supplies  furnished  by  the  plaintiff 
to  a  pauper  whose  pauper  settlement  was  al- 
lied to  be  in  the  defendant  town.  Plea, 
the  general  issue.     Verdict  for  the  defend- 


ant town.  The  plaintiff  excepted  to  the  rul- 
ing of  the  presiding  Justice  admitting  cer- 
tain evidence. 

The  points  in  issue  are  stated  in  the  opin- 
ion. 

Argned  before  BMERT,  0.  J.,  and  WHITE- 
HOUSE,  SPEAR,  CORNISH,  and  BIRD,  JJ. 

Philip  Howard,  for  plaintiff.  B.  P.  Spof- 
ford  and  Joseph  E.  Moore,  for  defendants. 

EMERY,  a  J.  The  principal  issne  in  the 
case  was  whether,  under  Rev.  St.  c.  27,  i 
1,  par.  0,  the  pauper  had  bad  "bis  home"  In 
the  town  of  Stonlngton  for  five  successive 
years  after  the  summer  of  1896,  and  before 
August  1,  1906.  The  statutory  home  is  made 
up  of  presence  and  intention.  He  was  per- 
sonally present  In  Stonlngton  much  of  that 
time,  and  as  evidence  of  his  intention  to 
make  his  home  there  the  defendnnt  town 
offered  testimony  that  he  had  voluntarily 
paid  poll  taxes  there  each  year  from  1897 
to  1905,  both  Inclusive.  This  evidence  was 
objected  to  upon  the  ground  that  It  did  not 
appear  that  the  pioll  taxes  were  legHlly  as- 
sessed. Whether  they  were  assessed  is  im- 
material. The  payment  of  them  was  what 
Indicated  the  pauper's  then  intention  as  to 
his  home.  The  evidence  was  admissible  for 
that  purpose. 

The  defendant  also  put  in  evidence  a  Mhel 
for  divorce,  dated  October  17,  1899,  signed 
by  the  pauper  with  his  own  hand,  in  which 
libel  he  was  described  as  of  Stonlngton.  The 
presiding  Justice  Instructed  the  Jury  that  it 
was  for  them  to  say  how  much  weight  that 
evidence  had  towards  proving  the  pauper's 
residence  to  have  been  at  that  time  In  Ston- 
lngton. This  Instruction  was  sufficiently  fa- 
vorable to  the  plaintiff. 

Exceptions  overruled. 


(Ill  Md.  280) 
MILLS  ▼.  BALTIMORE,  &  &  A.  BY.  CO. 
(0>nrt  of  Appeals  of  Maryland.    June  SO,  1908.) 

1.  CaBSIEBS     ({     2S9*)  —  TBANSPOBTAIlOir     OF 

Passengers— CoNNBCTiNO  Cavribbs. 

In  the  absence  of  any  arrangement  between 
carriers  operating  connecting  lines,  one  may  not 
bind  the  other  by  the  sale  of  a  throagh  ticket, 
as  the  seller  under  snch  circumstances  acts  as 
principal  with  reference  to  its  own  line  and  as 
agent  for  the  connecting  carrier;  the  responsi- 
bility of  the  different  carriers  thereunder  being 
the  same  as  if  separate  tickets  had  been  pur- 
chased from  each. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent.  Dig.  I  1033 ;   Dec.  Dig.  t  259.*] 

2.  Cabbiebs  (i  27o*)— Tbanspobtation— Pas- 

SENOERS— BBEACH    OF    CONTBACT— CORNEOT- 

INO  Cabriebs— Pleading. 

Plaintiff  alleged  that  he  purchased  trans- 
portation over  defendant's  line  to  C.  and  return, 
and  while  en  route  be  purchased  another  ticket 
from  a  person  whom  he  believed  to  b^  defend- 
ant's agent,  because  he  was  in  uniform,  from 
his  first  destination  to  W.  and  return;  that 
because  of  the  neKli^ence  of  the  company  oper- 
ating the  connecting  line  he  did  not  return  in 
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time  to  catch  defendant's  steamer  on  his  re- 
turn trip,  and  suffered  damage  by  reason  there- 
of. There  was  no  allegation  that  the  train 
which  plaintiff  took  on  his  return  was  schedul- 
ed to  connect  with'  the  steamer,  or  that  de- 
fendant's steamer  left  on  the  return  journey 
before  the  advertised  hour.  HcJd,  that  the 
declaration  was  demurrable,  under  the  rule  that, 
where  a  passenger's  route  is  over  connecting 
lines  of  independent  carriers,  the  first  carrier 
discharges  his  duty  when  he  delivers  the  pas- 
senger at  the  end  of  his  own  line  ready  to 
continue  the  transportation  on  the  connecting 
line,  and  is  not  liable  for  the  connecting  car- 
riers failure  to  perform  his  independent  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1076;   Dec  Dig.  i  275.*] 

Appeal  from  Circalt  Court,  Wicomico 
County. 

Action  by  Lafayette  Mills  against  the  Balti- 
more, Chesapeake  &  Atlantic  Railway  Com- 
pany. From  a  Judgment  sustaining  a  demur- 
rer to  the  declaration,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PEARCE,  SCHMUCKER,  BURKE,  WORTH- 
INGTON,  THOMAS,  and  HENRY,  JJ. 

Elmer  H.  Walton  and  Toadvin  &  Bell,  for 
appellant.    Robert  P.  Graham,  for  appellee. 

PEARCE,  J.  This  is  a  suit  brought  by  La- 
fayette Mills,  the  appellant,  against  the  ap- 
pellee, the  Baltimore,  Chesapeake  &  Atlantic 
Railway  Company,  a  corporation  engaged  in 
the  business  of  a  common  carrier  l>etween 
Baltimore  and  Ocean  City,  Md. ;  its  route  be- 
ing by  steamer  from  Baltimore  to  Claiborne, 
in  Talbot  county,  and  thence  by  rail  to  Ocean 
City.  The  defendant  demurred  to  the  dec- 
laration, and,  the  demurrer  being  sustained, 
plaintiff  refused  to  plead  over,  and  judgment 
was  entered  for  the  defendant  on  the  demur- 
rer. 

The  declaration  alleged  that  on  August  17, 
1008,  the  defendant  advertised  and  ran  an  ex- 
cursion from  Ocean  City  to  Chesapeake 
Beach,  In  Calvert  county,  and  to  Washington, 
D.  0. ;  that  on  that  day  the  plaintiff  bought 
at  Salisbury,  a  station  on  defendant's  line, 
a  ticket  from  Salisbury  to  Chesapeake  Beach 
and  return;  that,  relying  on  the  statements 
of  the  advertisement  of  said  excursion,  he 
bought  from  some  person  in  uniform  on  the 
defendant's  steamer  between  Claiborne  and 
Chesapeake  Beach,  whom  he  believed  to  be 
acting  as  agent  for  the  defendant,  a  ticket 
entitling  him  to  transportation  from  Chesa- 
peake Beach  to  Washington  and  return,  both 
said  tickets  being  good  for  that  day  only; 
that  on  reaching  Chesapeake  Beach  he  enter- 
ed one  of  the  cars  of  the  Chesapeake  Beach 
Railway  Company,  a  corporation  engaged  in 
business  as  a  common  carrier  over  its  own 
line  between  Chesapeake  Beach  and  Washing- 
ton, D.  C,  and  was  carried  to  Washington  on 
said  last-mentioned  tldtet;  that  on  the  same 
day,  and  upon  the  return  coupon  of  said  last- 
mentioned  ticket,  he  was  carried  from  Wash- 


ington to  Chesapeake  Beach  by  the  cars  of 
the  Chesapeake  Beach  Railway  Company,  but 
by  reason  of  the  negligence  of  that  company 
he  did  not  reach  Chesapeake  Beach  until  aft- 
er 7  o'clock  p.  m.,  which  was  the  hour  ad- 
vertised for  the  steamer  to  leave  Chesapeake 
Beach  on  the  return  to  Claiborne,  and  when 
he  arrived  the  steamer  had  then  left  the 
wharf,  though  still  within  eight  and  hearing, 
but  that  the  officers  of  the  steamer  would  not 
return  for  blm  and  others  who  held  tickets 
similar  to  plaintiff's. 

There  can  be  no  difficulty  upon  this  state 
of  facts  In  sustaining  the  ruling  upon  the  de- 
murrer. The  declaration  expressly  states 
that  the  ticket  purchased  at  Salisbury  only 
entitled  the  plaintiff  to  transportation  to 
Chesapeake  Beach  and  return  from  that  point 
to  Salisbury  on  that  day,  and  that  after  mak- 
ing that  contract  of  carriage,  and  while  en 
route  from  Claiborne  to  Chesapeake  Beach, 
be  entered  Into  another  contract  of  carriage 
with  the  Chesapeake  Beach  Railway  Com- 
pany, through  a  person  whom  he  l>elieved  to 
be  an' agent  of  the  defendant,  because  he  was 
In  uniform,  for  transportation  from  Chesa- 
peake Beach  to  Washington  and  return  on 
that  day,  and  that  because  of  the  negligence 
of  the  Chesapeake  Beach  Railway  Company 
he  failed  to  connect  with  the  steamer  of  the 
defendant,  and  suffered  loss  and  damage 
thereby.  The  declaration  does  not  show  what 
the  statements  of  the  advertisement  were  up- 
on which  he  relied  In  purchasing  the  last- 
mentioned  ticket,  what  were  its  stipulations 
or  form,  what  uniform  the  person  wore  from 
whom  the  ticket  was  purchased,  or  auy  fact 
which  warranted  him  in  believing  that  he 
was  an  agent  for  defendant.  All  this  is  left 
to  the  imagination.  The  bare  proposition  Is 
that  he  purchased  a  ticket  from  one  corpora- 
tion for  transportation  to  one  point  and  re- 
turn, and  that  he  purchased  another  ticket 
from  another  corporation  for  transportation 
from  the  first  terminus  to  another  point  and 
return,  and  that  by  reason  of  the  negligence 
of  the  latter  corporation  he  has  sustained  an 
injury;  and  it  is  attempted  to  eke  out  this 
statement  of  a  cause  of  action  'by  alleging  a 
belief  merely  that  the  person  from  whom  he 
purchased  the  second  ticket  sold  the  same  as 
agent  of  the  defendant.  Section  2  of  article 
75  of  the  Code  of  Public  General  Laws  of 
1904  declares  that  In  all  pleadings  "facts  only 
shall  be  stated,  and  not  arguments  or  infer- 
ences"; and  this  rule,  which  is  only  de- 
claratory of  the  common  law,  is  founded  on 
the  necessity  "of  informing  the  opposite  party 
of  what  is  meant  to  be  proved,  in  order  to 
give  him  an  opportunity  to  answer  or  tra- 
verse it" 

But,  if  there  had  been  a  direct  allegation 
that  the  person  from  whom  the  second  ticket 
was  purchased  was  a  servant  or  agent  of  the 
defendant,  it  would  not  alter  the  case.  The 
declaration  alleges  that  this  ticket  was  a  tlck- 
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et  issued  by  the  Chesapeake  Beach  Railway 
Company,  and  it  was  the  contract  of  that 
company,  and  not  of  the  defendant  company, 
even  though  sold  by  some  one  in  the  service 
of  the  latter.  In  6  Cyc.  571,  the  law  applicable 
■  to  the  facts,  as  gathered  from  the  most  lib- 
eral construction  of  the  declaration,  is  stated 
thus:  "In  the  absence  of  any  arrangement 
between  carriers  operating  connecting  lines, 
there  is  no  right  on  the  part  of  either  to  bind 
the  other  by  the  sale  of  a  ticket  for  through 
transportation  over  the  two  lines.  But  Joint 
arrangements  are  frequently  made  by  which 
tickets  issued  by  one  of  such  carriers  are  ac- 
cepted by  the  other.  The  usual  arrangement 
is  that  by  which  each  of  the  connecting  car- 
riers sells  tickets  for  the  through  transporta- 
tion, acting  as  principal  with  reference  to  its 
own  line  and  as  agent  for  the  connecting  car- 
rier In  contracting  for  transportation  over  the 
connecting  line.  A  ticket  thus  sold  Is  not  a 
through  contract,  and  the  rights  of  the  pur- 
chaser and  the  responsibility  of  the  different 
companies  are  the  same  as  though  separate 
tickets  had  been  purchased  by  him  from  each, 
and  each  is  responsible  for  Injury  suffered  on 
its  own  line,  and  not  otherwise."  Of  course, 
a  carrier  may  contract  In  Its  own  behalf  for 
througn  cransportation  over  a  connecting  line, 
and,  where  this  clearly  appears,  such  carrier 
would  be  llaDle  to  the  ticket  holder  for  any 
injury  caused  by  the  negligence  of  the  con- 
necting carrier.  On  page  584  of  6  Cyc.  it  is 
also  said:  "Where  the  passenger's  route  is 
over  connecting  lines  of  independent  carriers, 
the  first  carrier  discharges  his  duty  when  he 
delivers  the  passenger  at  the  end  of  his  own 
line  ready  to  continue  the  transportation  on 
the  connecting  line,  and  he  will  not  be  liable 
for  any  failure  of  the  connecting  carrier  to 
perform  his  Independent  contract" 

It  is  obviously  the  duty  of  travelers  to  in- 
form themselves  as  to  the  train  which  should 
be  taken  to  enable  them  to  make  necessary 
connections,  and  it  was  so  declared  In  Dullng 
V.  P.  W.  &  B.  B.  R.  Co.,  66  Md.  122,  6  Atl. 
592.  There  is  no  allegation  in  this  declara- 
tion that  the  train  the  plaintiff  took  was 
scheduled  to  connect  with  the  steamer  at 
Chesapeake  Beach,  or  that  the  steamer  left 
there  before  the  advertised  honr  of  7  p.  m. 
But  there  is  an  express  averment  that  the 
train  did  not  reach  Chesapeake  Beach  until 
after  7  p.  m.,  and,  as  the  steamer  was  then 
not  far  distant  from  the  pier,  the  necessary 
conclusion  is  that  it  did  not  leave  before  the 
appointed  hour,  and  that  the  defendant  is, 
therefore,  not  chargeable  with  any  breach  of 
its  contract  with  the  plaintiff.  No  cause  of 
action  against  this  defendant  is  shown  by  any 
or  all  the  averments  oi  the  declaration.  If 
any  can  be  shown  to  exist,  it  must  be  against 
the  Chesapeake  Beach  Railway  Company. 
This  Judgment  therefore  must  be  affirmed. 

Jodgment  affirmed,  with  costs  to  the  appel- 
lee above  and  below. 


(UO  Md.  6U) 
KINOAN  PACKING  ASS'N  v.  LLOYD  et  al. 
(Court  of  Appeals  of  Maryland.    June  29,  1909.) 

1.  Statdteb  (5  115*)— Validitt— TnxE. 

Code  Pub.  Gen.  Laws  18S8,  art  IS.  i  215, 
relates,  to  the  enforcement  of  specific  perform- 
ance of  contracts  in  equity,  and  section  216  and 
the  following  sections  relate  to  the  appointment 
of  trustees  by  such  courts,  or  by  deeds  or  wills, 
to  sell  property,  and  their  qualifications.  Held, 
that  the  title  of  Acts  1806,  p.  614,  c.  337.  en- 
titled "An  act  to  add  an  additional  section  to 
article  16  of  the  Cede  of  1888  of  Public  Gen- 
eral Laws  of  Maryland,  title  'Chancery,'  sub- 
title 'Trustees,'  to  come  in  after  section  215  and 
to  be  known  as  section  215a,"  proriding  for  the 
redemption  of  ground  rents  the  title  to  which 
is  vested  in  a  trustee  or  life  tenant  without 
power  to  sell,  etc.,  sufficiently  described  the  pur- 
pose of  the  act,  and  was  therefore  valid. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  115.*] 

2.  CONSTITBTIORAI,  LAW    (}   309*)— DUE   PBO- 

CESS  OF  Law— Ground  Rents— REnEMPTiON. 
Acts  1900,  p.  614,  c.  337,  providing  a  pro- 
ceeding in  chancery  for  the  redemption  of 
ground  rents,  where  the  title  to  the  rent  is  vest- 
ed in  a  trustee  without  power  of  sale,  or  in  a 
life  tenant  with  remainder  over,  vested  or  con- 
tingent, or  in  the  holder  of  a  defeasible  estate 
without  power  of  sale,  etc,  was  not  unconstitu- 
tional as  depriving  persons  beneficially  interest- 
ed in  the  rent  to  be  redeemed  of  their  property 
without  due  process  of  law,  in  that  it  did  not 
require  that  they  be  made  parties  or  served  with 
notice;  they  being  parties  by  represents tion 
through  the  trustee,  life  tenant,  or  bolder  of  the 
defeasible  estate. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  f  309.*] 

3.  Ground  Rents  (|  6*)— Redemption— Stat- 

TjTES 

Acts  1906,  p.  614,  c.  337,  providing  for  the 
redemption  of  ground  rents,  where  the  title  is 
vested  in  a  trustee  without  power  of  sale,  or  in 
a  life  tenant  with  remainder  over,  or  in  the 
holder  of  a  defeasible  estate  without  power  of 
sale,  ig  not  limited  to  cases  where  the  entire 
estate  in  the  rent  is  held  by  a  trustee,  but  ap- 
plies as  well  to  the  redemption  of  a  ground  rent 
only  an  undivided  portion  of  which  is  owned  by 
a  trustee. 

[Ed.  Note.— For  other  cases,  see  Ground 
Rents,  Dec.  Dig.  }  6.*] 

4.  Ground  Rents  (§  6*)- Redemption. 

Where  a  ground  lease  contains  no  provision 
for  the  redemption  of  the  rent  reserved,  it  is 
redeemable  by  virtue  of  Acts  1888,  p.  04.').  c.  305 
(Code  Pub.  Gen.  Laws  1904,  art.  21,  ;  83). 

[Ed.  Note.— For  other  cases,  see  Ground 
Rents,  Dec.  Dig.  {  6.*] 

5.  Constitutional  Law  (J  148*)_—  Obliga- 
tion OF  Contracts  —  Ground  Rents  —  Re- 
demption. 

Acts  1906,  p.  614,  c.  337,  authorizing  a 
proceeding  for  the  redemption  of  ground  rents 
under  certain  circumstances,  and  providing  that 
the  costs  shall  be  paid  from  the  proceeds  of  the 
redemption,  was  not  unconstitutional  as  impair- 
ing the  obligation  of  the  lease  contract  creating 
the  rent 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dee.  Dig.  {  148.*] 

Appeal  from  Circuit  Court  of  Baltimore 
City ;   Caias.  W.  Heuisler,  Judge. 

Suit  by  the  Kingan  Packing  Association 
against  Annie  E.  Lloyd  and  others.    From  a 
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decree  dlsmigslng  the  bill  on  demurrer,  plain- 
tiff appeals.     Aiflrmetl. 

Ar^ed  before  BOYD,  C.  3^  and  BRIS- 
COE, PBARCE,  SCHMUCKBR,  BDRKB, 
WORTHINGTON,  and  THOMAS,  J  J. 

Henry  G.  Kennard,  for  appellant.  Charles 
McH.  Howard,  for  appellees. 

SCHMCCKER,  J.  This  appeal  raises  the 
question  of  the  constitutionality  of  chapter 
337,  p.  614,  of  the  Acts  of  1906.  The  pur- 
pose of  that  act  Is  to  provide  a  simple  pro- 
ceeding for  the  redemption  of  ground  rents 
when  their  title  Is  rested  in  trustees,  or  life 
tenants,  or  holders  of  a  defeasible  estate 
who  have  no  power  of  sale. 

The  provisions  of  the  act  material  to  the 
present  controversy  are  that  "whenever  a 
ground  rent  reserved  by  lease  or  sublease 
heretofore  or  hereafter  created  becomes  re- 
deemable," and  the  owner  of  the  leasehold 
estate  out  of  which  the  rent  issues  desires 
to  redeem  the  same,  "and  at  the  time  of 
such  desired  redemption  the  title  to  said 
rent  is  vested  in  a  trustee  under  a  will,  deed 
or  other  Instrument  for  any  trust,  use  or 
purpose,  but  without  a  power  of  sale  in  such 
trustee,  or  Is  vested  In  a  life  tenant  with 
remainder  over,  vested  or  contingent,  or  is 
vested  In  the  holder' of.  a  defeasible  estate, 
but  without  a  power  of  sale  In  such  life 
tenant  or  such  holder  of  a  defeasible  es- 
tate, any  court  of  chancery  having  Jurisdic- 
tion In  the  city  or  county"  where  the  land 
subject  to  the  rent  lies  "may,  upon  the  ex 
parte  petition  of  such  trustee,  life  tenant  or 
holder  of  a  defeasible  estate,  or  upon  peti- 
tion of  the  owner  of  the  leasehold  or  sub- 
leasehold  who  Is  entitled  to  redeem,  and,  aft- 
er notice  by  service  of  process  upon  such 
trustee,  life  tenant  or  holder  of  a  defeasible 
estate"  (or  by  order  of  publication  If  he  be 
a  nonresident),  "order  the  conveyance  of  the 
.  reversion  or  subreversion  and  rent  or  sub- 
rent  In  such  land  by  such  trustee  or  life 
tenant  or  holder  of  a  defeasible  estate  to  the 
owner  of  the  leasehold  or  subleasehold  in- 
terests therein,  uiion  the  payment  of  the  sum 
of  money  for  which  the  said  rent  or  sub- 
rent  may  be  redeemable,  together  with  a  due 
proportion  of  the  accruing  rent  to  the  date 
of  such  payment."  The  act  then  declares 
that  a  conveyance  of  the  rent  made  under 
such  an  order  of  court  shall,  when  duly  re- 
corded, vest  In  the  grantee,  not  only  the  ti- 
tle of  the  trustee,  life  tenant,  or  owner  of  a 
defeasible  estate  who  makes  the  deed,  but 
also  "of  all  other  persons  who  are  or  may 
be  entitled  to  any  right,  title,  Interest  or 
estate  In  and  to  such  reversion  or  subrever- 
sion, rent  or  subrent,  either  at  law  or  In 
equity,  and  whether  such  person  or  persons 
so  entitled  may  have  vested  or  contingent 
interests  therein,  or  whether  such  persons 
or  any  of  them  are  or  are  not  in  being  at  the 
date  of  such  redemption,"  and  that  the  gran- 
tee shall  not  be  liable  to  see  to  the  applica- 
tion of  the  redemption  money.     It  is  fur- 


ther provided  that  It  shall  not  be  necessary 
to  make  parties  to  the  petition  to  be  filed 
under  the  provisions  of  the  act  any  persons 
"beneficially  Interested  lu  the  subject-mat- 
ter" thereof,  other  than  such  trustee,  life 
tenant,  or  holder  of  a  defeasible  estate,  who . 
shall  represent  for  the  purposes  of  the  pro- 
ceedings upon  the  petition  all  parties  inter- 
ested in  the  subject-matter  thereof.  The 
trustee,  life  tenant,  or  holder  of  a  defeasible 
estate,  who  may  be  authorized  in  any  sndi 
proceeding  to  convey  the  rent  to  the  lease- 
holder and  collect  the  redemption  money.  Is 
required  to  give  bond  for  the  faithfnl  dis- 
charge of  his  duiy,  unless  he  has  been  excus- 
ed from  doing  so  by  the  instrument  creating 
the  trust,  and  to  account  for  the  money  to 
the  court,  which  is  directed  to  require  it  to 
be  so  invested  as  to  be  held  in  the  place  and 
stead  of  the  redeemed  reversion,  and  rent 
"so  as  to  Inure  in  like  manner  to  the  benefit 
of  the  persons  entitled  to  said  reversion  and 
rent."  The  act  also  authorizes  the  court,  un- 
der certain  conditions,  to  appoint  a  trustee 
to  execute  the  deed  and  receive  the  redemp- 
tion money,  and  provides  that  the  costs  of 
the '  proceedings  be  paid  out  of  the  redemp- 
tion money. 

This  act  Is  brought  to  us  for  construction 
In  the  present  case  under  the  following  dr- 
cumstanoes :  The  appellant  owned  three  con- 
tiguous lots  of  ground  on  Holllday  street,  in 
Baltimore,  which  were  subject  to  ground 
rents  created  by  the  8<tme  lease  aggr^ating 
$120  per  annum  which  became  redeemable 
at  a  capitalization  of  6  per  cent,  amounting 
to  12,000,  on  the  1st  day  of  February,  1909, 
under  Acts  1888,  p.  645,  C.  395.  The  rever- 
sionary estate  In  the  lots,  together  with  the 
rents,  belonged  to  A.  Parlett  Lloyd.  The  ap- 
pellant notified  Mr.  Lloyd  of  his  intention 
to  exercise  his  right  of  redeeming  the  rents, 
and  Mr.  Lloyd  accepted  the  notice  without 
objection,  but  died  before  the  actual  redemp- 
tion was  made,  leaving  surviving  '  him  a 
:prldow  and  two  unmarried  sons,  and  also  two 
sisters.  By  his  will  he  gave  one-third  In- 
terest in  his  reversionary  estate  In  the  lobs, 
with  the  ground  rents  Issuing  therefrom,  to 
his  wife  in  her  own  right  for  life.  The  oth- 
er two-thirds,  together  with  the  remainder 
in  one-third,  he  gave  to  his  wife  In  trust  for 
his  two  sons  for  their  respective  lives,  with 
remainders  over  to  their  children,  with  con- 
tingent remainder  over  to  the  right  heirs  of 
the  testator.  After  the  probate  of  Mr. 
Lloyd's  will  his  wife,  as  trustee  under  his 
will,  filed  In  the  circuit  court  of  Baltimore 
city  a  petition  under  Acts  1906,  p.  614,  c. 
337,  for  authority  to  convey  to  the  appellant 
by  way  of  redemptioft  the  interest  which  she 
held  as  trustee  under  her  husband's  will  in 
the  ground  rents  In  question.  Having  ob- 
tained an  order  of  court  for  the  conveyance 
and  given  bond  as  required  by  the  statute, 
she,  as  trustee  and  In  her  own  right  and  the 
two  sons  of  the  testator,  offered  to  unite  In 
a  conveyance  of  the  rents  to  the  appellant 
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by  way  of  rede^mptlon  upon  receipt  of  the 
redemption  money.  The  appellant,  desiring 
to  redeem  the  rents,  but  being  in  doubt  aa  to 
the  aonndness  of  the  title  which  It  would  get 
to  the  rents  under  the  proposed  deed,  de- 
clined to  accept  It  and  filed  the  bill  In  the 
present  case,  which  the  appellant's  brief  in- 
forms us  was  intended  to  invoke  the  Juris- 
diction conferred  on  the  court  by  Acts  1868, 
p.  47S,  c.  273.  In  the  biU,  after  setting  forth 
the  facts  stated  by  us,  and  averring  its  de- 
sire to  redeem  the  rents  and  readiness  to  pay 
the  redemption  price  therefor,  and  Its  in- 
ability to  secbre  a  good  title  thereto  under 
the  proposed  deed,  the  appellant  prayed  for 
a  decree  declaring  its  right  to  redeem  the 
rents  and  the  appointment  of  a  trustee  to  re- 
ceive the  redemption  money  and  execute  a 
deed  for  them.  The  vrldow  of  Mr.  Lloyd,  in 
her  own  right  and  as  trustee,  and  bis  two 
sons,  and  his  two  sisters,  as  his  heirs  at 
law,  and  also  the  husband  of  the  one  sister 
who  was  married,  were  made  defendants  to 
the  bill,  and  were  by  it  alleged  to  be  all  of 
the  parties  In  esse  interested  in  the  rents. 
The  defendants  demurred  to  the  bill,  and 
the  court  sustained  the  demurrer  and  dis- 
missed the  bill,  whereupon  the  plaintiff  ap- 
pealed. 

Without  pausing  to  inquire  whether  a  bill 
like  the  present  one  by  a  leaseholder  for  the 
redemption  of  a  ground  rent  falls  within 
the  contemplation  of  Acts  1868,  p.  475,  c. 
27S,  wliich  was  primarily  intended  to  pro- 
vide for  the  sale  of  land  and  reinvestment 
of  the  proceeds  of  sale  upon  the  application 
of  a  party  Interested  therein,  because  of  the 
advantage  to  be  derived  from  the  change  of 
investment,  we  will  proceed  to  the  consid- 
eration of  the  eflScacy  of  the  ex  parte  pro- 
ceedings for  the  redemption  of  the  rents  tak- 
en by  Mrs.  Lloyd  as  trustee  under  her  hus- 
band's will  In  pursuance  of  Acts  1906,  p. 
614,  c.  837.  Those  proceedings  are  conced- 
ed to  have  been  in  conformity  with  the  pro- 
visions of  that  act,  and  therefore  the  ques- 
tion of  its  constitutionality  Is  directly  pre- 
sented by  the  record  The  appellant  con- 
tends that  the  act  is  unconstitutional  because 
its  purpose  is  not  sufficiently  described  In  its 
title,  and  also  because  the  proceeding  au- 
thorized by  it  amounts  to  a  taking  without 
due  process  of  law  of  the  property  of  the 
persons  not  made  parties  to  it  who  are  bene- 
ficially interested  In  the  rent  to  be  redeemed. 
It  is  further  contended  that  the  act  was  In- 
tended to  apply  only  to  cases  In  which  the 
oitire  estate  in  the  rent  was  held  by  a  trus- 
tee, and  not  to  those  where  some  of  the  par- 
ties interested  in  the  rent  held  the  legal  ti- 
tle to  their  estate. 

The  question  of  the  sufficiency  of  the  ti- 
tle to  the  act  gives  us  little  difficulty.  It  Is 
entitled  "An  act  to  add  an  additional  section 
to  article  16  of  the  Code  of  1888  of  Public 
General  Laws  of  Maryland,  title  'Chancery,' 
subtitle  Trustees,'  to  come  in  after  section 
21S  and  to  be  known  as  section  215a."    By 


reference  to  the  Code  it  will  be  seen  that  sec- 
tion 215,  art.  16,  relates  to  the  enforcement 
by  courts  of  equity  of  specific  performapce  of 
contracts,  and  section  216  and  the  following 
sections  relate  to  the  appointment  by  such 
courts,  or  by  deeds  or  wills,  of  trustees  to 
seJl.  property  and  their  qualification.  We 
have  several  times  said  that  ordinarily  it  is 
a  sufficient  compliance  with  the  constitution- 
al requirement  if  the  title  of  an  act  states 
Its  purpose  to  be  to  add  an  additional  sec- 
tion to  an  article  of  the  Code  and  mentions 
the  numbers  of  the  article  and  section.  Gar- 
rison V.  Hill,  81  Md.  554,  32  AH.  191 ;  Hlm- 
mel  V.  Elchengreen,  107  Md.  613,  69  Atl.  511. . 
Bearing  In  mind,  also,  that  we  have  repeat- 
edly held  one  of  the  chief  purposes  of  sec- 
tion 29  of  article  8  of  the  Constitution  to  be 
that  the  Legislature  and  people  of  the  state 
may  be  fairly  advised  of  the  real  nature  of 
pending  legislation,  we  find  that  the  contents 
of  the  new  section  added  to  the  Code  by  the 
act  not  only  relate  to  proceedings  in  chan- 
cery, but  are  Immediately  germane  to  the 
contents  of  sections  216  and  216  between 
which  it  is  placed.  The  proceeding  provided 
for  by  the  act  Is  In  the  nature  of  one  for 
specific  performance  of  a  contract,  and  its 
purpose  is  accomplished  through  the  agency 
of  a  trustee  appointed  by  the~  court  or  named 
in  a  deed  or  will. 

Turning,  now,  to  a  consideration  of  the  act 
itself,  it  is  to  be  observed  that  the  proceed- 
ing in  chancery  which  it  authorizes  is  not 
an  adversary  one  capable  of  being  used  for 
the  injury  or  destruction  of  the  right  of  the 
absent  beneficiary.  It  is  rather  an  adminis- 
trative proceeding  furnished  by  the  statute 
for  the  purpose  of  regulating  the  exercise  by 
the  owner  of  the  leasehold  of  his  acknowl- 
edged right  of  redeeming  the  rent.  Its  prac- 
tical (deration  upon  the  interests  of  those 
who  own  the  rent,  subject  to  the  lessee's 
right  of  redemption,  is  simply  to  change  their 
investment,  while  preserving  all  of  their 
rights  by  fastening  them  upon  the  substitut- 
ed Investment  The  feature  of  the  proceed- 
ing by  which  the  absent  beneficiary  or  re- 
mainderman is  represented  by  the  trustee  or 
life  tenant,  who  is  before  the  court.  Is  an 
application  of  the  equitable  doctrine  of  rep- 
resentation, which  is  not  infrequently  utiliz- 
ed in  chancery  proceedings  from  considera- 
tions of  expedition  and  convenience,  and 
which  is  said  in  Miller's  Equity,  {  29,  to  have 
become-  so  thoroughly  Ingrafted  upon  the 
general  rule  regulating  the  subject  of  par- 
ties in  equity  that  it  has  been  considered  as 
consolidated  with  the  rule  itself.  Calvert  on 
Parties,  19,  20,  64,  74;  Phelps,  Jnr.  Eq.  { 
45;  Story,  Eq.  PI.  j  144  et  seq. 

A  familiar  Instance  of  statutory  authority 
for  the  representation  of  absent  persons  in 
chancery  proceedings  is  found  in  section  173 
of  article  16  of  the  Code,  which  provides  that 
in  all  suits  concerning  real  or  personal  prop- 
erty, where  the  entire  estate  sought  to  be  af- 
fected Is  vested  In  trustees  having  an  imme- 
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dlate  and  nnqnallfled  power  of  sale,  auch  tms- 
tees  shall  represent  the  persons  beneficially 
interested  In  the  trust  and  that  such  persons 
need  not  be  made  parties  to  the  case.  Sec- 
tion 90  of  the  same  article  of  the  Code,  which 
originated  in  Acts  17S5,  c.  72,  |  4,  authorizes 
a  court  of  chancery,  on  the  ex  parte  applica- 
tion of  any  party  In  interest,  to  appoint  a 
trustee  to  sell  and  convey  real  or  personal 
estate  devised  to  be  sold,  whenever  no  trustee 
for  that  purpose  was  named  in  the  will  mak- 
ing the  devise,  or  the  trustee  named  in  the 
will  for  that  purpose  died  or  refused  to  act' 
Acts  1862,  p.  177,  c.  156,  and  Acts  1868,  C. 

278,  extended  the  doctrine  of  representation 
to  the  class  of  cases  therein  mentioned,  by 
providing  that  the  parties  in  being  interested 
in  the  property  to  be  sold  should  represent 
all  unl>orn  parties  and  that  the  latter  should 
be  concluded  by  the  decree.  The  cases  of 
Downtn  v.  Sprecher,  35  Md.  474,  Sbreve  ▼. 
Sbreve,  43  Md.  382,  and  Long  v.  Long,  62 
Md.  33,  disclose  the  hardship  and  inconven- 
ience of  dealing  with  the  class  of  cases  cov- 
ered by  the  last-mentioned  statutes  before 
the  date  of  their  enactment 

A  situation  very  closely  resembling  the  one 
in  which  the  parties  to  the  present  case  found 
themselves  upon  the  death  of  Mr.  Lloyd  Is  re- 
lieved In  a  simple  manner  by  Acts  1846,  a 

279,  which  authorizes  the  administrator  of  a 
person  who  makes  a  sale  of  real  estate,  and 
dies  before  conveying  It  or  receiving  the  pur- 
chase money,  to  convey  the  land  to  the  pur- 
chaser uiK)n  receipt  of  the  purchase  money, 
and  further  provides  that  the  deed  so  made 
by  the  administrator  shall  convey  the  title 
Of  the  intestate  in  the  land  as  effectually  as 
his  own  deed  would  have  don&  In  such  a 
case,  but  for  the  statute,  it  would  have  been 
necessary  for  the  purchaser  to  have  proceed- 
ed by  a  bill  in  equity  against  the  heirs  at 
law  of  bis  Intestate  vendor  in  order  to  pro- 
cure a  conveyance  of  the  land.  In  fact,  that 
statute  upon  Its  face  declared  that  It  was  en- 
acted In  view  of  the  fact  that  "the  costs  at- 
tending the  making  of  title  through  courts  of 
equity  are  heavy  and  grievous  to  be  borne." 
The  several  statutes  to  which  we  have  re- 
ferred hiive  been  In  force  for  many  years,  and 
the  title  to  much  property  of  great  aggre- 
gate value  has  passed  by  means  of  proceed- 
ings conducted  under  their  authority.  Not 
only  has  their  constitutionality  never  been 
called  in  question,  but  this  court  has  In  dif- 
ferent cases  recognized  the  fact  that  Acts 
1862,  c.  156,  Acts  1868,  c.  273,  and  Acts  1785, 
c.  72,  I  4,  conferred  upon  courts  of  equity 
power  and  Jurisdiction,  which  they  did  not 
theretofore  have,  to  effectively  entertain  the 
several  proceedings  therein  provided  for. 
Long  V.  Long,  supra  ;  Dunnlngton  ▼.  EiVans,  79 
Md.  83,  28  Atl.  1097;  Downes  v.  Long,  79  Md. 
382,  29  Atl.  827;  Noble  v.  Blmle,  105  Mo.  80, 
66  Atl.  823;  Wright  v.  Williams,  93  Md.  66. 
48  Atl.  307. 

We  have  not  thought  it  necessary  in  this 
case  to  enter  into  a  discussion  of  the  mean- 


ing and  operation  of  <]ie  constitutional  pro- 
hibition of  taking  property  without  "due  pro- 
cess of  law,"  because  we  regard  the  doctrine 
of  representation,  in  cases  falling  properly 
within  its  operation,  as  well  established, 
whether  it  be  regarded  as  an  exception  to  the 
general  rule  that  all  persons  interested  in 
the  object  of  a  suit  must  be  made  parties  to 
it  or  the  absent  persons  be  regarded  as  in 
court  through  their  representative.  We  regard 
the  proceeding  now  under  consideration  by 
us. as  not  only  within  the  plain  letter  of  the 
act  of  1906,  but  also  within  the  prindples  on 
which  the  doctrine  of  representation  Is  found- 
ed. The  sons  and  heirs  at  law  of  Mr.  Lloyd 
were  alive  and  well  aware  of  the  proceed- 
ing, and  were  therefore  bound  by  It  under 
the  rulings  In  Parr  v.  State,  71  Md.  235,  17 
Atl.  1020,  and  Albert  v.  Hamilton,  76  Md. 
304,  25  Atl.  341.  Furthermore  they  offered  to 
unite  in  the  deed  of  the  rent  to  the  appellant 
The  unborn  grandchildren  of  Mr.  Ltoyd,  the 
testator.  If  any  such  should  come  Into  ex- 
istence, will  not  have  been  Injured,  because 
they  would  take  the  contingent  estate,  given 
to  them  by  the  will,  in  the  rent  subject  to  the 
leaseholder's  right  to  redeem  it  at  any  time 
upon  the  same  terms  upon  which  the  appel- 
lant may  now  redeem  It  It  would  be  impos- 
sible to  make  unborn  persons  parties  to  a 
case  otherwise  than  by  representation.  Un- 
der the  bill  filed  In  this  case  by  the  appel- 
lant the  onborn  parties  wonld  be  bound  only 
because  of  the  provisions  of  Acts  1868,  c  273, 
which  treats  them  as  being  represented  by 
the  presence  in  the  case  of  the  parties  In  esse 
interested  in  the  case.  They  were  as  fully 
bound  by  representation  through  the  presence 
of  Mrs.  Lloyd  as  trustee  in  the  proceeding 
by  her  under  the  act  of  1906. 

We  cannot  concede  the  soundness  of  the 
appellant's  contention  that  the  act  of  1908 
does  not  apply  to  the  redemption  of  a  ground 
rent  when  the  title  to  only  an  undivided  por- 
tion of  it  is  held  by  a  trustee.  The  operation 
of  the  act  Is  not  limited  in  terms  to  cases 
where  the  entire  estate  in  the  rent  Is  held 
by  a  trnstee.  The  mischief  which  It  is  in- 
tended to  cure  exists  as  fully  in  the  case  of 
the  ownership  by  a  trustee  of  a  part  inter- 
est In  such  a  rent  as  it  does  where  the  trust 
extends  to  its  entire  estate.  It  is  not  to  \» 
presumed  that  the  Legislature  intended  by 
the  enactment  of  the  statute  to  afford  a  reme- 
dy for  a  part  only  of  the  evil  at  which  it  was 
aimed.  The  law  should  receive  a  construc- 
tion which  will  fully  accomplish  the  purpose 
of  Its  makers.  Johnson  v.  Heald,  S3  Md. 
352;  Roland  Park  Ck>.  v.  SUte,  80  Md.  448. 
31  Atl.  298. 

The  provision  of  the  act  of  1906  directing 
the  costs  of  the  proceeding  authorized  by  it 
to  be  taken  out  of  the  money  received  for 
the  redemption  of  the  rent  cannot  be  regard- 
ed as  impairing  the  obligation  of  the  contract 
made  by  the  lease  creating  the  rent.  It  does 
not  appear  from  the  record  that  the  lease 
contained  any  contract  ia  reference  to  the 
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redemption  of  the  rent  reserved  by  It  The 
rent  waB  redeemable  by  virtue  of  Acts  1888, 
c.  395  (Code  Pub.  Gen.  Laws  1004,  art  21, 
§  88),  which  was  in  force  when  the  lease  was 
made.  That  act  is  silent  In  reference  to  the 
costs  of  redemptions  of  rents  to  be  made 
under  Its  provisions,  and  there  is  no  alle- 
gation In  the  bill  of  complaint  of  the  ex- 
istence of  any  contract  between  the  parties 
upon  the  subject,  or  of  any  facts  from  which 
the  existence  of  one  could  be  reasonably  in- 
ferred. Even  If  the  statute  had  contained 
the  provision,  often  found  In  leases  creating 
redeemable  ground  rents,  that  the  deed  of  re- 
demption would  be  made  at  the  cost  of  the 
lessee,  it  could  not  fairly  be  construed  as  in- 
tending to  impose  upon  him  the  expenses  of 
an  equity  proceeding  made  necessary  solely 
by  the  manner  in  which  the  owner  of  the 
rent  had  tied  up  its  title  in  his  will. 

Being  of  the  opinion  that  the  deed  tendered 
to  the  appellant  by  Mrs.  Lloyd  and  her  sons 
would  convey  to  It  a  good  title  to  the  ground 
rents  mentioned  in  the  proceedings,  and  that 
therefore  the  demurrer  to  the  bill  of  com- 
plaint was  properly  sustained,  we  will  affirm 
the  decree  appealed  from. 

Decree  affirmed,  with  costs, 

(lU  Md.  91) 

MILLER  v.  FISHER. 

(Coart  of  Appeals  of  Maryland.    June  30,  ^009.) 

1.  Landi-ord  and  Tknant  (§  170*)— Posses- 
sion—Notsance. 

The  tenant  in  possession  is  bound  to  keep 
the  premises  in  proper  condition,  and  he  and  not 
the  landlord  is  responsible  to  a  third  person 
for  injury  from  a  nuisance  on  the  land,  unless 
such  injuries  resulted  from  the  detective  con- 
struction of  the  premisies  at  the  time  they  were 
leased,  or  from  an  incipient  nuisance  which  only 
became  active  by  the  tenant's  ordinary  use  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8f  685,  688;  Dec.  Dig.  { 
170.»] 

3.  Landlord  akd  Tbwant  (8 170*)— NxnsAWCB 
— ^LiABrLiTY  OF  LAWDLORn— Pleading. 
A  declaration  alleging  that  defendant,  the 
landlord,  created,  continued,  and  maintained  a 
nuisance  on  the  demised  premises,  and  is  still 
continuing  and  maintaining  the  same,  was  not 
demurrable-, as  showing  that  the  tenant  alone 
was  responsible. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  170.»] 

3.  Landlord  and  Tenant  (f  170*)— Nuisance 

—Negligent  Rep  air. 

Where  a  landlord  assumed,  without  obli- 
gation, to  repair  a  drain,  and  in  doing  so,  neg- 
ligently created  a  nuisance  to  adjoining  land, 
the  landlord  was  liable,  though  the  injury  did 
not  result  from  original  faulty  construction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  8  685 ;   Dec.  Dig.  8  170.*] 

Appeal  from  Superior  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge.. 

Action  by  Anna  Fisher  against  Bessie  Mil- 
ler for  a  nuisance.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, PEARCE,  SCHMUCKER,  BURKE, 
WORTHINGTON,  THOMAS,  and  HENRY. 
JJ. 

.  Geo.  B.  Robinson  and  O.  Parker  Baker,  tdi 
appellant  Emanuel  E.  Ottenheimer,  for  ap- 
pellee. 

"WORTHINGTON,  J.  The  appellant  and 
appellee  in  this  case  are  the  owners  of  ad- 
Joining  properties,  located  on  Dallas  street 
In  Baltimore  city.  The  suit  was  brought  by 
the  latter  against  the  former  to  recover 
damages  for  alleged  Injuries  caused  to  plain- 
tiff's property  by  the  overflow,  from  alleged 
defective  and  insufficient  drainage  pipes  of 
the  defendant  of  foul  and  polluted  waters 
toward  and  upon  the  property  of  the  plain- 
tiff. The  material  allegations  of  the  dec- 
laration are  substantially  as  follows:  That 
during  a  period  of  time  beginning  on  or 
about  the  1st  of  June,  1006,  and  continuing 
to  December  3,  1907,  the  defendant  created, 
continued,  and  maintained  a  nuisance  on  her 
premises,  and  was  still  continuing  and  main- 
taining said  nuisance,  to  wit  a  broken,  dis- 
connected, and  entirely  insufficient  drain  and 
drainage  pipes  to  properly,  carry  off  the  ref- 
use water,  waste,  and  filth  from  the  various 
portions  of  the  defendant's  property,  and 
that  refuse  matter  and  surface  water  from 
defendant's  premises  were  not  properly  con- 
fined in  suitable  drain  pipes,  but  were  ab- 
sorbed into  the  earth,  and  permeated,  pass- 
ed, and  flowed  along  and  through  the  earth 
towards  and  In  the  direction  of  the  plain- 
tiff's property,  and  made  their  way  into  the 
yard  and  dwelling  rooms  of  the  plaintiff, 
thereby  filling  the  houses  with  impure,  ob- 
noxious, and  polluted  water  In  great  and 
continued  volume,  and  causing  the  plaintiff's 
property  to  become  so  tainted  and  foul  with 
unhealthful  and  impure  air  and  gases  as  to 
render  it  dangerous  to  inhabit  the  houses, 
and  further  causing  said  property  to  de- 
preciate in  value.  The  declaration  also  al- 
leged that  both  the  defendant's  and  plain- 
tiff's properties  were,  during  the  existence  of 
the  nuisance  complained  of,  occupied  by  ten- 
ants, that  notice  bad  been  given  defendant 
of  the  existence  ot  the  nuisance  and  the  in- 
Jury  sustained  thereby,  but  that  defendant 
failed  to  abate  the  nuisance,  but  negligent- 
ly repaired  the  insufficient  drains,  and  re- 
fused to  supply  sufficient  drains  to  carry 
off  the  waters  from  her  premises,  so  as  to 
prevent  injury  to  the  pialntifrs  property. 

A  demurrer  was  entered  to  the  declara- 
tion, upon  the  ground  that  as  it  appeared  by 
the  declaration  that  the  defendant's  prem- 
ises were  occupied  by  tenants,  and  the  land- 
lord was  not  responsible  for  any  defects 
therein,  unless  it  was  shown  that  such  de- 
fects existed  prior  to  the  beginning  of  the 
tenancy,  and  that  the  landlord  had  or  ought 
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to  have  had  knowledge  of  the  same,  dtlng 
Taylor  on  Landlord  and  Tenant,  p.  175, 
where  It  la  said  by  that  author:  "Posses- 
sion of  prc^erty  Is  what  determines  liabil- 
ity. When  the  owner  has  parted  with  his 
control,  the  tenant  has  the  burden  of  the' 
proper  keeping  of  the  premises,  and  for  any 
nuisance  then  found  thereon  the  tenant  is 
the  party  responsible,  and  not  the  landlord." 
This  Is  undoubtedly  well-established  doc- 
trine, and  80  recognized  by  this  court  Smith 
V.  Walsh,  92  Md.  518,  48  Ati.  92,  61  L.  R. 
A.  772.  But  it  is  also  true  that  where  in- 
juries result  to  a  third  person  from  the  faul- 
ty or  defective  constructive  of  the  prem- 
ises, at  the  time  of  their  rental,  or  because 
they  then  contain  an  incipient  nuisance, 
which  only  becomes  active  by  the  tenant's 
ordinary  use  of  the  premises,  the  landlord 
la  still  liable  notwitlistending  the  lease. 
Taylor,  L.  &  T.  S  175.  In  this  case  the 
allegations  of  the  declaration  are  to  the  ef- 
fect that  the  defendant  "created,  continued, 
and  maintained  a  nuisance"  on  the  demised 
premises,  and  is  "still  continuing  and  main- 
taining said  nuisance."  Such  allegations 
Were  sufficient  to  justify  the  learned  Judge 
In  the  court  below  in  overruling  the  de- 
fendant's demurrer,  in  so  far  as  it  was  bas- 
ed upon  the  contention  that  the  tenant  alone 
was  responsible  for  any  injury  resulting 
from  the  maintenance  of  a  nuisance  on  the 
premises  occupied  by  him,  and  no  objection 
to  the  declaration  based  on  any  other  ground 
appears  to  have  been  made  thereto. 

We  think  the  lower  court  was  also  right 
in  overruling  the  defendant's  demurrer  to 
the  evidence,  because  It  appears  from  the  tes- 
timony that  complaint  was  made  to  the  hus- 
band of  the  defendant,  and  that  he,  ad  her 
agent,  undertook  to  repair  the  defective 
drain;  also  that  the  wooden  trough  which 
he  caused  to  be  put  in  position  to  carry  olt 
the  refuse  and  waste  water  was  Improperly 
connected  with  the  gutter,  so  that  the  water 
escaped  and  soaked  into  the  ground  at  that 
place.  It  was  also  shown  that  the  grade 
was  from  defendant's  lot  toward  that  of  the 
plaintiff,  that  the  rear  of  plaintiff's  prem- 
ises bad  been  overflowed  with  water,  and 
that  the  wall  of  the  plaintiffs  house  next 
to  the  defendant's  lot  was  damp  and  the 
floor  wet.  Here,  then,  was  evidence  to 
show  that,  although  the  defendant's  prem- 
ises  were,  at  the  time  of  the  Injury  complain- 
ed of,  occupied  by  tenants,  yet  the  defend- 
ant's husBand,  as  her  agent,  undertook  to 
repair  the  drain  by  putting  in  a  new  trough, 
but  did  Itiso  impert;ectly  as  not  to  Improve 
the  conditions;  the  water  still  soaking  into 
the  ground  by  reason  of  the  defective  con- 


nection of  the  wooden  trough  with  the  gnttor, 
and  penetrating  the  earth  towards  the  plaln- 
tltf's  property. 

Two  principles  of  law  governing  the  re- 
sponsibility of  a  landlord  for  injuries  caus- 
ed by  a  nuisance  maintained  on  bis  rented 
premises  are  very  clearly  enunciated  in  the 
case  of  Owlngs  v.  Jones,  9  Md.  108,  where 
this  court,  speaking  by  Le  Grand,  C.  J.,  said: 
(1)  "That  where  property  is  demised,  and 
at  the  time  It  is  not  a  nuisance,  and  becomes 
so  only  by  the  act  of  the  tenant  while  in 
possession,  and  injury  happens  during  such 
possession,  the  owner  is  not  liable."  (2) 
"That  where  the  owner  leases  premises 
which  are  a  nuisance,  or  must  in  the  nature 
of  things  become  so  by  their  user,  and  re- 
ceives rent,  then,  whether  in  or  out  of  pos- 
session, he  is  liable."  A  third  principle, 
equally  well  established,  is  that  although  a 
landlord,  in  the  absence  of  a  covenant  to  that 
effect,  is  ordinarily  not  bound  to  repair,  yet 
if  he  assumes  to  do  so,  and  performs  the 
work  so  negligently  as  to  cause  an  Injury 
thereby,  he  is  responsible.  Taylor,  Landlord 
and  Tenant,  {  176;  McHenry  v.  Marr,  39 
Md.  610.  So  that  in  this  case,  whether  the 
Injuries  complained  of  were  caused  by  the 
original  faulty  construction  and  condition  of 
defendant's  premises,  which  by  the  tenant's 
ordinary  use  of  them  subsequoitly  develop- 
ed the  nuisance,  or  by  the  defendant's  neg- 
ligent and  ineffectual  effort  to  repair,  in  ei- 
ther event  the  defendant  would  be  respon- 
sible. 

We  have  examined  the  exceptions  to  the 
testimony,  and  find  no  error  in  the  rulings 
of  the  trial  court  In  regard  thereto.  There 
is  testimony  in  the  record  to  the  effect  that 
the  first  floor  of  the  dwelling  house  on  plain- 
tiff's premises  Is  18  inches  lower  than  the 
yard,  that  the  yard  slopes  toward  the  house, 
and  that  the  first  floor  of  the  house  has  al- 
ways been  damp,  and  when  it  rains  the 
water  would  stand  on  the  floor  in  pools  from 
the  water  from  the  roof.  But  this  testimony 
was  submitted  to  the  Jury  in  connection 
with  that  on  behalf  of  the  plaintiff,  and  it 
was  for  the  Jury  to  determine  the  cause  of 
the  injury  from  all  the  evidence,  under  prop- 
er Instructions  from  the  court. 

We  have  ezamrlned  the  several  prayers  of- 
fered by  the  respective  parties,  and  think 
the  case  was  properly  submitted  to  the  Jury 
by  the  instructions  actually  granted,  and 
that  there  was  no  error  in  rejecting  the  first, 
fourth,  sixth,  and  seventh  prayers  of  the  de- 
fendant 

The  judgment  must  be  aflirmed. 

Judgment  affirmed,  with  costs. 
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Oil  Hd.  341) 

DOWNS  ▼.  STATB. 

(Court  of  Appeals  of  Maryland.    Jane  1  and  SO, 
1900.) 

1.  Cbiminal  Law  (§  1150*)  — Apfsai.  — Ri- 
viEw— Chakqk  of  Venue. 

Under  Const  1867,  art.  4,  {  8,  with  the 
amendment  proposed  by  Acts  1874,  p.  S30,  c. 
3B4,  and  adopted  November  15,  1875,  providing 
that  a  defendant  charged  witli  an  offense  not 
capitai,  to  obtain  a  change  of  venue  on  his  sug- 
gestion that  he  cannot  liave  a  fair  and  impar- 
tial trial  mast  "maice  it  satisfactorily  appear  to 
the  coart  that  such  suggestion  Is  tme,  or  that 
there  is  reasonable  ground  for  the  same."  the 
refusal  of  the  change  cannot  be  disturbed,  in 
the  alMence  of  evidence  that  the  lower  court 
acted  arbitrarily  or  refused  to  exercise  its  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  8044 ;  Dec.  Dig.  {  1150.»] 

2.  Cbivinai.  Law  (g  134*)— Change  of  Vbkue 
—DiscBETioN— Evidence. 

That  the  court  abused  Its  discretion  in  re- 
fusing change  of  venue  to  defendant,  charged 
with  larceny  of  city  money,  on  the  ground  of 
local  prejudice,  is  not  shown  by  numerous  clip- 
pings from  the  newspapers,  showing  that  great 
pnblicity  was  given  to  his  supposed  connection 
with  the  larceny,  and  a  large  number  of  a£B- 
davits,  stating  the  belief  of  affiants,  based  in 
some  instances  on  interviews  with  various  per- 
sons, without  giving  what  was  said  in  the  inter- 
views,  that  defendant  could  not  have  a  fair  and 
impartial  trial  in  the  city  conrt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  134.*] 

Worthington,  J.,  dissenting. 

Appeal  from  Criminal  Court  of  Baltimore 
City;    Thomas  Ireland  Elliott,  Judge. 

William  F.  Downs,  against  whom  Indict- 
ments were  filed,  appeals  from  refusal  of 
change  of  venae.    Affirmed. 

Argned  before  BOTD,  C.  J.,  and  PEARCE, 
SCH  MUCKER,  BURKE,  WORTHINGTON, 
and  THOMAS,  JJ. 

Thomas  C.  Weeks,  for  appellant  Isaac 
Lobe  Straus,  Atty.  Oen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  by 
WUilam  F.  Downs,  who  Is  under  Indictment 
In  the  crlmina  court  of  Baltimore  city  for 
larceny,  from  the  refusa-  of  that  court  to 
grant  his  petition  for  an  order  directing  the 
record  in  the  case  to  be  transmitted  to  some 
other  court  for  trial.  A,  it  appears  from 
the  record  tha.  the  petition,  and  evidence 
offered  to  support  n  It,  were  duly  considered 
by  the  court  below,  and  as  we  do  not  find 
to  record  in  this  court  any  evidence  that  that 
court  abused  the  discretion  vested  to  It  by 
the  provisions  of  the  Constitution,  the  orde' 
appealed  from,  for  reasons  to  be  assigned  In 
nn  opinion  to  be  filed  hereafter,  must  br 
affirmed. 

Older  affirmed,  with  costs. 

WORTHINGTON,  J.,  dissents. 

THOMAS,  J.  The  record  to  this  case  con- 
tains nine  Indictments  against  the  appellant. 


filed  at  the  January  term  of  the  criminal 
court  of  Baltimore  city,  numbered  698  to 
706,  inclusive,  and  to  each  indictment  he  is 
charged  In  the  first  count  with  the  larceny 
of  money  belonging  to  the  mayor  and  city 
council  of  Baltimore,  and  to  the  second  count 
with  receiving  the  money  knowing  It  to  have 
been  stolen.  On  the  23d  of  April,  1909,  the 
appellant  was  arraigned  In  each  of  theae 
cases  and  pleaded  "not  guilty,"  and  on  the 
same  day,  as  shown  by  the  docket  entries, 
filed  to  case  No.  698  the  followtog  petition, 
supported  by  his  affidavit: 

"WiUiam  F.  Downs,  the  defendant  to  the 
above  cause,  respectfully  suggests  that  he 
cannot  have  a  fair  and  Impartial  trial  in 
this  honorable  court,  and  accordingly  prays 
that  an  order  may  be  passed  directing  the 
record  of  said  cause  to  be  transmitted  to 
some  other  court  for  trial.  And  the  said 
William  F.  Downs  further  respectively  shows 
to  the  court  that  he  is  advised  that  there 
is  Intense  prejudice  and  bitter  feeling  pre- 
vailing against  him  throughout  the  city  of 
Baltimore  to  connection  with  the  charge  for 
which  he  stands  indicted ;  tliat  In  the  news- 
papers of  Baltimore  city  accounts  have  been 
published  from  time  to  time  regarding  the 
larceny  with  which  the  said  William  F. 
Downs  is  charged,  and  to  which  accounts 
it  has  been  unqualifiedly  and  repeatedly  rep- 
resented that  this  defendant  Is  guilty  of 
said  charge,  that  he  has  agreed  to  confess  his 
guilt,  and  that  Hon.  Albert  S.  J.  Owens, 
state's  attorney  for  Baltimore  city,  to  toter- 
views  said  that  he  will  convict  Downs,  as 
the  proof  Is  positive;  thai  said  newspaper 
accounts  are  prejudiced,  sensational,  and 
false,  but  that  nevertheless  said  accounts 
are  composed  largely  of  public  totervlews, 
statements,  editorials,  and  caricatures.  Do- 
tecUves.  police,  city  and  state  officials,  and 
any  number  of  taxpayers  of  Baltimore  city 
who  are  interested  to  the  prosecution  of  this 
defendant,  and  who  by  various  prejudiced  as- 
sumptlonc  and  diverse  comment  have  so  af- 
fected the  minds  and  the  feelings  of  the 
people  of  Baltimore  city  generally  as  to 
cause  virtually  universal  bias,  bitterness, 
and  enmity  against  this  defendant  through- 
out the  said  city,  and  to  cause  general  pre- 
judgment in  the  case  of  the  defendant  ad-' 
verse  to  him,  so  as  to  render  It  impossible  for 
him  to  secure  a  fair  and  Impartial  trial  to 
said  city,  or  to  have  testimony  which  may 
be  adduced  during  the  trial  of  his  case  weigh- 
ed and  passed  upon  In  an  unprejudiced, 
dispassionate,  and  Just  manner  by  any  Jury 
which  may  be  Impaneled  to  the  city  of 
Baltimore  to  determine  this  defendant's  In- 
nocence or  guilt.  And  In  connection  with 
the  foregoing  the  said  William  F.  Downs,  de- 
fendant, prays  respectfully  to  refer  the  court 
to  said  newspaper  accounts  excerpted  from 
all  newspapers  of  Baltimore  city  possessing 
any  considerable  circulation;   said  accounts 
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being  filed  herewltb,  and  marked  'Defend- 
ant's Exhibit  No.  2,'  and  prayed  to  be  taken 
as  part  hereof.    And  as  In  duty  bound,  etc. 

"Harry  B.  Wolf,  Attorney  for  Defendant." 

With  this  petition  the  appellant  also  filed 
17  affldoTlts,  each  stating  that  the  afflant 
for  the  reasons  assigned  in  the  affidavit,  be- 
lieved that  the  prisoner  could  not  obtain  a 
fair  and  Impartial  trial  in  Baltimore  city, 
and  numerous  clippings  from  the  newspapers 
of  Baltimore  city.  The  record  also  shows 
that  the  court  heard  the  p3tltlon,  and  ar- 
gument of  counsel  for  the  appellant  in  sup- 
port thereof,  and  from  the  remarks  of  the 
court  In  passing  on  the  petition,  which  are 
set  out  in  full  in  the  record,  it  is  apparent 
that  the  judge  presiding  fully  considered  the 
reasons  assigned  in  the  various  affidavits, 
and  the  efFect  of  the  publication  of  the  arti- 
cles, etc.,  contained  in  the  newspaper  clip- 
pings, and  refused  to  remove  the  case,  be- 
cause it  did  not  satisfactorily  appear  that 
the  appellant  could  not  have  a  fair  and  im- 
partial trial  in  said  court.  On  the  petition 
of  the  prisoner  the  record  In  the  case  was 
transmitted  to  this  court  for  the  purpose  of 
having  the  action  of  the  court  below  in  re- 
fusing to  grant  a  removal  of  the  case  re- 
viewed. 

The  Constitution  of  1851  (section  28,  art 
4)  provided  that  "in  all  suits  or  actions  at 
law,"  etc.,  pending  or  thereafter  Instituted 
In  any  of  the  courts  of  law  of  the  state,  "the 
Judge  or  Judges  thereof,  upon  suggestion  in 
writing.  If  made  by  the  state's  attorney,  or 
the  prosecutor  for  the  state,  or  upon  sugges- 
tion In  writing,  supported  by  affidavit  made 
by  any  of  the  parties  thereto,  or  other  prop- 
er evidence,  that  a  fair  and  impartial  trial 
cannot  be  had  In  the  court  where  such  suit 
or  action  at  law,  issues  or  petitions,  or  pre- 
sentment and  Indictment  Is  depending,  shall 
order  and  direct  the  record,"  etc.,  "to  be 
transmitted  to  the  court  of  any  adjolninfr 
county."  In  reference  to  this  provision  the 
court,  in  the  case  of  Griffin  v.  Leslie,  20  Md. 
15,  said,  wherever  and  whenever  the  privi- 
lege of  removing  a  case  has  come  under  con- 
sideration, it  has  been  construed  liberally, 
and,  quoting  from  an  earlier  case,  that  "all 
.laws  for  the  removal  of  causes  from  one 
venue  to  another  were  passed  for  the  pur- 
pose of  promoting  the  ends  of  justice,  by 
geting  rid  of  the  influence  of  some  local 
prejudice  which  might  operate  detrimentally 
to  the  Interests  or  the  rights  of  one  or  the 
other  of  the  parties  to  the  suit  The  condi- 
tions prescribed  by  the  Constitution  and  acts 
of  assembly  for  the  exercise  of  this  right 
being  compiled  with  by  the  party  applying 
for  it,  there  Is  no  discretion  in  the  tribunal 
to  which  it  Is  made  to  decide  whether  the 
application  shall  be  granted  or  not."  . 

By  the  Constitution  of  1864  (section  9,  art 
4)  it  was  provided  that  "the  Judge  or  Judges 
of  any  court  of  this  state,  except  the  Court 
of  Appeals,  shall  order  and  direct  the  record 


of  proceedings  In  any  suit  or  action,  issue 
or  petition,  presentment  or  Indictment  pend- 
ing in  such  court,  to  be  transmitted  to  some 
other  court  in  the  same  or  any  adjoining  cir- 
cuit having  jurisdiction  In  such  cases,  when- 
ever any  party  to  such  cause,  or  the  counsel 
of  any  party  shall  make  it  satisfactorily  ap- 
Iiear  to  the  court  that  such  party  cannot  have 
a  fair  and  Impartial  trial  In  the  court  In 
which  such  suit  or  action,  issue  or  petition, 
presentment  or  indictment  is  pending,"  etc. 
We  do  not  find  any  case  dealing  directly 
with  this  provision  of  the  Constitution  of 
1864,  which  was  changed  by  the  Constitution 
of  1867,  adopting,  so  far  as  the  feature  with 
which  we  are  now  dealing  is  concerned,  sub- 
stantially the  provision  of  the  (Donstitutlon 
of  1851 ;  but  in  the  case  of  Hoyer  v.  Colton, 
43  Md.  421,  Judge  Robinson,  referring  to  the 
provision  of  the  Constitution  of  1867,  said: 
"The  obvious  purpose  of  this  provision  was 
to  secure  to  every  one  a  fair  and  impartial 
trial,  by  getting  rid  of  the  influence  of  local 
feeling  and  prejudice;  and  whenever  the 
privilege  has  come  under  consideration  It  has 
f)een  liberally  construed.  State  v.  Dashlell, 
6  Har.  &  J.  268;  Negro  Jerry  v.  Townshend, 
2  Md.  278 ;  Griffin  v.  I.eslle,  20  Md.  15.  How- 
ever much  the  right  thus  conferred  may  have 
been  or  may  hereafter  be  abused,  the  exer- 
cise of  it  has  been  considered  so  essential  to 
the  proper  administration  of  Justice  as  to 
be  made  the  subject  of  constitutional  pro- 
vision in  every  Constitution  adopted  in  this 
state  since  1851 ;  and  In  no  previous  Consti- 
tution has  it  been  more  securely  protected 
than  In  the  present  Constitution.  Whilst  un- 
der the  Constitution  of  1864  it  was  necessary 
for  the  imrty  making  the  application  for  re- 
moval to  satisfy  the  court  by  proper  evidence 
that  fair  and  Impartial  trial  could  not  be 
had  In  the  court  in  which  the  cause  was  pend- 
ing, the  present  Constitution  confers  the 
right  in  every  case,  civil  or  criminal,  upon 
the  mere  suggestion  and  affidavit  of  the  par- 
ty. No  discretion  is  vested  in  the  court,  and 
the  only  power  conferred  upon  the  Legisla- 
ture is  'to  make  such  modifications  of  ex- 
isting laws  as  may  be  necessary  to  regulate 
and  give  force  to  this  provision.'  The  na- 
ture and  extent  of  the  power  thus  conferred 
was  considered  by  this  court  In  Price  v.  Nes- 
bltt,  29  Md.  2G4,  and  it  was  held  that  the 
Legislature  might  enlarge  but  could  not  In 
any  manner  Impair  or  restrain  the  right." 

It  was  doubtless  because  of  some  abuse  of 
the  unqualified  privilege  of  removal  provid- 
ed for  in  the  Constitution  of  1867.  (see  case 
of  Cooke  V.  Cooke,  41  Md,  362)  that  the  peo- 
ple adopted,  November  15,  1875,  the  amend- 
ment proposed  by  Acts  1874,  p.  .530,  c.  364 
(Code  Pub.  Gen.  Laws  1904,  pp.  142,  143,  and 
section  102,  art  75),  by  which  It  Is  provided 
that  in  all  criminal  cases,  other  than  "cases 
of  presentments  or  indictments  for  offenses 
which  are  or  may  be  punishable  by  death 
*    *    *    in   addition   to   the  suggestion   In 
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writing  of  either  of  the  parties  to  such  pre- 
sentment or  indictment  that  sn<!h  party  can- 
not have  a  fair  and  Impartial  trial  in  the 
court  in  which  the  same  may  be  pending,  It 
shall  be  necessary  for  the  party  making  such 
suggestion  tp  make  it  satisfactorily  appear 
to  the  court  that  such  suggestion  is  true,  or 
that  there  is  reasonable  ground  for  the 
same."  By  this  amendment  the  courts  arc 
again  given  the  discretion  in  all  criminal 
cases,  except  where  the  oflTense  is  punishable 
by  death,  provided  for  In  the  Constitution 
of  1864,  and  referred  to  by  Judge  Robinson 
in  the  case  of  Hoyer  v.  Colton,  and  in  the 
case  of  Smith  v.  State,  44  Md.  630,  where 
the  traverser  was  Indicted  on  the  9th  of  No- 
vember, 1875,  and  on  the  18th  of  December 
following  filed  »  snggestion  for  removal  from 
the  criminal  court  of  Baltimore  city,  with 
an  affldavit  that  the  suggestion  was  true,  and 
that  court  after  argument  overruled  the  mo- 
tion for  removal,  this  court  held  that  as  the 
amendment  adopted  on  the  15th  of  Novem- 
ber, 1875,  was  in  full  force  when  the  sug- 
gestion was  filed,  and  he  had  failed  to  make 
it  satisfactorily  appear  to  the  court  below 
that  his  suggestion  was  true,  eta,  even  if  the 
appeal  had  been  well  taken,  the  court  would 
have  affirmed  the  action  of  the  court  below. 
The  nature  of  the  duty  Imposed  upon  the 
courts  by  this  provision  has  never  been  defi- 
nitely determined  by.  this  court';  but  there 
are  two  tilings,  we  think,  equally  apparent: 
First,  that  the  Legislature  in  proposing,  and 
the  people  in  adopting,  this  amendment  never 
intended  to  do  away  with  a  right  that  had 
80  long  been  secured  by  appropriate  laws  or 
constitutional  provisions,  and  had  been  found 
in  this  state  and  elsewhere  so  essehtlal  to 
the  proper  administration  of  justice ;  second, 
that  In  order  to  preserve  this  right  for  cases 
in  which  Its  exercise  is  so  important,  and  at 
the  same  time  prevent  abuses  of  the  privi- 
lege, it  was  deemed  advisable  to  leave  it  in 
all  criminal  cases,  except  where  the  offense 
is  punishable  by  death,  to  the  discretion  of 
the  courts.  In  whom  the  people  of  this  state 
have  always  Imposed  great  confidence,  be- 
lieving that  It  would  not  be  denied  by  them 
to  the  accused  in  any  proper  case.  Where, 
therefore,  upon  a  suggestion  for  removal,  It 
satisfactorily  appears  to  the  court  that  the 
accused  cannot  have  a  fair  and  impartial 
trial  In  said  court,  or  that  there  Is  reasonable 
ground  for  the  suggestion,  his  righf  to  have 
his  case  removed  is  just  as  absolute  as  It 
was  prior  to  the  adoption  of  tue  amendment ; 
but  until  it  does  so  appear  no  such  right  ex- 
ists. As  it  is  now  necessary  to  make  it  satis- 
factorily appear  to  the  court  In  which  the 
suggestion  Is  made  that  the  party  charged 
In  the  presentment  or  indictment  is  entitled 
to  the  order  for  removal,  and  as  no  other 
tribunal  can  determine  when  It  does  so  ap- 
pear to  that  court,  it  follows  as  a  logical  con- 
clusion that,  in  the  absence  of  evidence  to 
show  that  the  court  below  acted  arbitrarily 
and  abused  or  rerused  to  exercise  the  discre- 


tion given  It  by  the  amendment,  this  court 
cannot  say  that  the  removal  should  or  should 
not  have  been  granted,  and  can  only  affirm 
the  action  of  the  lower  court. 

This  view  is  In  entire  harmony  with  thb 
construction  placed  upon  similar  provisions 
elsewhere.  In  12  Cyc.  243,  where  decisions 
from  many  of  the  states  are  cited.  It  is  said 
that:  "An  application  for  a  change  of  venue 
In  a  criminal  case  is  usually  held  to  be  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  for  this  reason  its  refusal  is  not  rever- 
sible error,  unless  It  appears  from  the  facts 
presented  on  the  application  that  the  court 
acted  unfairly,  or  that  there  was  a  palpable 
abuse  of  the  judicial  discretion.  But  it  has 
been  held  that,  where  the  application  for  a 
change  of  venue  is  based  upon  the  prejudice 
of  the  Judge,  he  has  no  discretion  to  refuse 
It."  In  4  Ency.  P.  &  P.  49&-502,  it  is  stated 
that:  "Where  the  lower  court  Is  vested  with 
a  discretion  to  grant  or  refuse  a  change  of 
the  place  of  trial,  its  action  will  not  be  re- 
vised, unless  there  has  been  an  abuse  of  the 
discretion.  The  reason  for  this  rule  is  obvi- 
ous. Whether  a  change  of  venue  Is  necessary 
to  obtain  a  fair  and  impartial  trial  Lb  not  a 
question  of  law,  but  of  fact.  A  judge  on  the 
spot,  viewing  all  the  circumstances,  and  hav- 
ing knowledge  of  persons,  facts,  and  in- 
fiuences,  is  much  better  qualified  than  is  an 
appellate  court  at  a  distance,  with  only  ex 
parte  afiidavlts  before  it,  to  determine  the 
fact  whether  or  not  It  is  true  that  the  defend- 
ant cannot  have  a  fair  trial  by  an  Impartial 
Jury  in  the  county  in  which  he  Is  indicted  or 
in  which  the  plaintiff  has  commenced  his 
suit."  Mr.  Bishop,  in  speaking  of  the  discre- 
tion of  the  Judge,  says:  'The  discretion,  as 
Just  said,  is  Judicial,  not  personal  In  the  in- 
dividual Judge.  The  course  of  the  courts  in 
our  states  differs  as  to  reviewing,  in  a  higher 
court,  a  judicial  discretion  exercised  in  a 
lower.  There  are  states  in  which  the  higher 
tribunal  will  rarely  or  never  interfere  in  tills 
matter  of  changing  the  venue ;  but  the  better 
and  more  common  doctrine  is  that  the  deci- 
sion of  the  lower  court  will  be  corrected  in 
extreme 'cases  of  abuse,  and  in  no  other."  1 
Bishop's  New  Criminal  Proc.  f  72,  par.  2.  In 
the  case  of  Commonwealth  v.  Allen,  135  Pa. 
483,  19  Atl.  957,  where  the  statute  provided 
for  a  change  of  venue  when  it  "is  made  to  ap- 
pear to  the  satisfaction  of  the  court"  that  the 
grounds  uiH>n  which  the  application  is  made 
are  well  founded,  the  court  said:  "In  this 
case  we  are  bound  to  presume  that  It  did  not 
appear  to  the  satisfaction  of  the  court  that 
the  defendant  could  not  have  a  fair  trial  In 
Potter  county.  For  anything  the  record  dis- 
closes, the  discretion  of  the  learned  Judge 
was  properly  exercised.  In  any  event,  there 
was  no  such  abuse  of  discretion  as  would 
justify  our  interference."  In  the  case  of 
Hauk  V.  State,  148  Ind.  238,  46  N.  E.  127, 
the  court  said:  "A  change  of  venue  In  a  crim- 
inal action,  not  punishable  by  death,  by  the 
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proTlslons  of  section  1771,  Sev.  St  18S1  (sec- 
tion 1840,  Burns'  Ann.  St  1894),  Is  left  to 
the  sound  discretion  of  the  trial  court;  and, 
under  a  firmly  settled  rule,  it  must  affirma- 
tively appear  upon  appeal  that  tlie  discretion 
lias  been  abused  to  the  injury  of  the  com- 
plaining party."  See,  also.  State  ▼.  Smarr, 
121  N.  C.  6C9,  28  S.  B.  540. 

So  in  examining  the  record  in  this  case  we 
must  do  80,  not  with  the  view  of  deciding 
whether,  upon  the  petition,  affidavits,  and  ex- 
hibits filed  in  the  court  below,  this  court 
would  have  been  satisfied  that  the  appellant 
could  not  have  a  fair  and  impartial  trial  in 
the  criminal  court  of  Baltimore  city,  or  that 
there  was  reasonable  ground  for  the  sugges- 
tion, but  for  the  purpose  of  ascertaining 
whether  there  has  been  an  abuse  by  that 
court  of  the  discretion  given  it  The  ground 
of  the  appellant's  petition  was  that  he  was 
advised  that  there  existed  in  Baltimore  city 
snch  "an  intense  prejudice  and  bitter  feeling 
against  him,"  by  reason  of  the  great  publicity 
given  by  the  newspapers  to  Iiis  allied  con- 
nection with  the  crime  with  which  he  is 
charged,  and  the  statements  of  public  officials 
and  taxpayers  of  the  city  interested  in  his 
prosecution,  that  it  would  be  impossible  to 
have  the  testimony  in  the  case  "passed  upon 
in  an  unprejudiced,  dispassionate,  and  Just 
manner,  by  any  Jury  Impaneled  in  the  city  of 
Baltimore."  As  proof  of  the  existence  of 
snch  a  prejudice  there  was  filed,  as  we  have 
aald,  17  affidavits,  in  which  the  affiants  state 
their  beMet  (based  in  some  instances  upon  in- 
terviews had  with  various  persons,  and  the 
fact  that  the  appellant  was  associated  in  the 
mind  oi  the  public  with  the  commission  of 
the  ofllense)  that  the  appellant  conld  not  have 
a  fair  and  impartial  trial  in  said  court,  and 
numerous  clippings  from  the  newspapers  of 
Baltimore  dty,  referring  to  the  appellant  and 
hlB  supposed  connection  with  the  crime. 

We  have  examined  these  clippings  from 
the  newspapers,  and  do  not  find  In  them  con- 
clusive evidence  of  the  existence  of  such  an 
intense  public  prejudice  against  the  accused 
as  would  enable  this  court  to  say  that  the 
court  below  abused  the  discretion  given  it  in 
refusing  to  grant  a  removal  of  the  case. 
They  do  show  that  great  publicity  was  given 
to  the  appellant's  supposed  connection  with 
the  larceny  of  the  city's  money;  but  it  does 
not  necessarily  follow  that  by  reason  thereof 
there  existed  such  a  prejudice  against  the  ac- 
cused as  to  render  It  impossible  for  him  to  se- 
cure a  fair  and  impartial  trial  in  Baltimore 
dty.  Crimes  of  the  nature  of  the  one  with 
which  the  appellant  Is  charged  naturally  give 
rise  to  much  newspaper  and  other  comment ; 
but  such  comment  does  not  always  arouse  such 
a  general  prejudice  against  the  accused  as  to 
render  it  impossible  for  him  to  secure  a  fair 
trial  in  the  county  or  city  where  the  crime  is 
committed,  and  it  is  for  the  Judge  to  whom 
the  suggestion  is  made  to  determine,  on  the 


proofs  presented  to  him.  whether  such  preju- 
dice exists.  It  is  said  in  4  Ency.  P.  &  P.  401, 
that  "newspaper  articles  denunciatory  of  the 
accused  are  not  in  themselves  sufficient  to 
evidence  the  existence  of  such  prejudice  as 
will  Justify  a  change";  and  In  the  cases  of 
People  V.  Sharp,  5  N.  Y.  Cr.  K.  155,  People  v. 
Squire,  1  N.  Y.  St  Rep.  534,  and  State  v. 
Smarr,  121  N.  C.  669,  28  S.  E.  549.  where 
very  interesting  discussions  of  the  effect  of 
newspaper  articles  as  tending  to  show  the  ex- 
istence of  prejudice  against  the  accused  may 
be  found,  a  similar  view  is  announced. 

Nor  do  the  affidavits  contain  such  positive 
evidence  of  the  existence  of  prejudice  against 
the  appellant  as  would  necessarily  control  the 
action  of  the  court  below,  lliese  affidavits, 
as  we  have  said,  express  the  belief  of  the 
parties,  based  on  interviews  had  with  various 
persons,  without  stating  what  was  said  in 
such  interviews,  and  the  fact  that  in  the 
mind  of  the  public  the  appellant  was  asso- 
ciated with  the  crime  committed,  and,  in  the 
Judgment  of  the  court  the  honest  l>elief  of 
the  parties  who  made  these  affidavits  may 
not  have  been  well  founded.  Mr.  Bishop  says 
that:  "The  venue  will  not  be  changed  for  the 
mere  belief  of  the  party  or  his  witnesses  that 
he  cannot  have  a  fair  trial  in  the  county. 
Facts  and  circumstances  must  appear,  satis- 
fying the  court"  See,  also,  12  Cyc.  246-248. 
And  In  4  Ency.  P.  ft  P.  434,  it  is  said  tlut 
"facts  must  be  shown  from  which  the  court 
can  deduce  the  conclusion  that  the  ground 
relied  on  for  the  change  actually  exists ;  and, 
as  a  rule,  mere  belief,  opinions,  or  conclusions 
will  not  be  sufficient  to  warrant  the  court  in 
ezercidng  its  power,  unless  the  information 
upon  which  the  belief  is  founded,  or  the 
grotmds  upon  which  the  opinions  or  oonclo- 
slons  are  based,'  are  sufficiently  shown." 

Without  further  prolonging  this  opinion, 
or  discussing  the  numerous  other  authorities 
furnished  through  the  commendable  Industry 
of  counsel  in  their  carefully  prepared  briefs, 
it  follows,  from  what  we  have  said,  that  the 
record  does  not  show  that  the  court  below 
abused  the  discretion  given  it  and  that  the 
order  refusing  to  remove  the  case  must  tbiKe- 
fore  be  affirmed,  in  accordance  with  the  pet 
curiam  order  filed  on  June  1, 1909. 


(ui  Hd.  a) 
KOCH  V.  WIMBROW  BROS. 
(Conrt  of  Appeals  of  Maryland.    Jane  29. 1900.) 

1.  Appeai.  awd  Ebsob  (J  648*)  —  Rbcobd  — 

Nunc  Pro  Tunc  Obdeb. 

A  nunc  pro  tunc  order  after  appeal  show- 
ing defendants'  joinder  of  issue  on  certain  pleas 
wag  not  objectionable  where  there  was  nothing 
in  the  record  showing  any  exception  or  objec- 
tion taken  thereto  at  the  trial,  or  any  proceed- 
ing which  would  authorize  a  review  thereof; 
there  being  nothing:  also  to  show  that  issue  in 
fact  was  not  so  joined. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {2803;  Dec  Dig-  §  C4&*] 
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2.  Afpsai.  ard  Ebbob  9  1057*)— Etidknce— 

Where  plaintiff  called  one  of  the  defendants 
and  procured  a  duplicate  of  the  contract  sued 
00,  which  was  admitted  in  evidence  on  the  claim 
that  the  original  was  lost,  plaintiff  was  not  prei- 
ndiced  by  the  exclusion  of  a  portion  of  plaintiff  s 
deposition  which  gave  the  terms  of  the  contract. 
fBJd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  CenL  Dig.  |  4194;  Dec.  Dig.  i  1057.*] 
8.  Sai.es  (i  416*)-^Bbkach  or  Coiitbaot— Ao- 

TIOH    BT    BUTEB— E^IDENCK.    . 

Where,  in  an  action  for  breach  of  a  sale 
contract,  defendant  claimed  that  plaintiff  had 
canceled  the  sale,  while  plaintiff  insisted  that  de- 
febdant  bad  not  i«pU«d  to  plaintiff's  letter,  in 
which  plaintiff  asked  defendant  not  to  ship  un- 
til further  notice,  a  letter  subsequently  written 
by  plaintiffs  attorney,  reciting  that  plaintiff 
asked  defendant  to  delay  sUpment,  and  stating, 
**I  have  your  copamunication  to  him  in  which 
yon  agree  to  do  bo  and  ship  when  required,"  was 
admissible  to  rebut  plaintiff's  claim  that  there 
was  no  answer  to  the  letter  reqaesling  delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1171 ;  Dec  Dig.  i  416.*] 

4.  8AI.S8   (I   416*>— GoUTBACT— Bbbaoh— Bvi- 
dbncb. 

In  an  action  for  the  seller's  alleged  breach 
of  a  contract  for  the  sale  of  tomatoes  at  7VA 
cents  per  dosen  cans,  in  which  defendant  claim- 
ed that  plaintiff  had  canceled  the  order,  while 
Slaintlff  claimed  that  he  only  requested  delay  in 
elivery,  to  which  defendant  had  acceded,  evi- 
dence that  the  wholebale  price  of  canned  toma- 
toes at  the  time  a  part  of  the  contract  quantity 
was  to  be  delivered  was  70  cents,  and  that  the 
price  later  went  up  to  85  cents,  was  admissible 
to  show  plaintifTs  motive  in  desiring  to  post- 
pone a  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1171 ;   Dec.  Dig.  f  416.*] 

5.  EviDENCB  (I  178*)— Best  and  Seoordabt 
Evidence— Contents  of  Letteb. 

Where  a  relevant  exhibit  is  shown  to  be  lost. 
Its  contents  may  be  proved  by  parol. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
Cent.  Dig.  S  682;   Dec.  Dig.  |  17&*] 

8.   8AI.E8    (J    175*)— BJXCDSES   fob   FATLtTBE   TO 

Dblivbb— Befubal  of  Buyrb  to  Krcbivb. 
Where  plaintiff  contracted  for  1,000  cases 
of  tomatoes,  nne  car  to  be  shipped  as  soon  as 
paclced  and  the  other  later,  but  plaintiff  refus- 
ed to  accept  and  pay  for  tbe  car  to  be  shipped 
immediately  as  required,  he  could  not  thereafter 
require  defendants  to  deliver  the  tomatoes  or 
recover  for  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  «  435;   Dec.  Dig.  i  175.*1 

Appeal  from  Circuit  Court,  Worcester 
County ;    Chas.  F.  Holland,  Judge. 

Action  by  Henry  Koch  against  Wimbrow 
Bros.  Judgment  for  defendants,  and  plaintiff 
appeals.     Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PBARCE, 
8CHMUCKER,  BURKE,  WOBTHINGTON, 
and  THOMAS,  JJ. 

Adial  P.  Barnes,  for  appellant  Jolm  H. 
Handy,  for  appeUees. 

BOYD,  C.  J.  This  is  an  appeal  from  a 
Judgment  rendered  in  favor  of  the  defend- 
ants (appellees)  in  a  suit  by  the  appellant 
for  an  alleged  breach  of  contract  to  deliver 
to  liim  1,000  cases  of  tomatoes,  each  case 
.containing    two    dozen    cans    three    pounds 


standard  tomatoes.  The  terms  of  sale  were 
"77%  c.  per  doz.  f.  o.  b.  Factory,  13%  c.  rate 
of  freight  guaranteed  to  Newark,  N.  J., 
goods  to  be  of  packing  of  1906 ;  shipment  in 
early  part  of  canning  season ;  Swells  guar- 
anteed to  July  1,  1907,  packers  labels.  One 
car  to  I>e  shipped  as  soon  as  packed  and  the 
other  later.  Terms  cash,  less  1%  c.  in  10 
das."    The  sale  note  is  dated  June  2,  1906. 

There  were  Ave  common  counts  and  a  spe- 
cial count  in  the  declaration.  To  the  first 
five  counts  the  general  issue  pleas  were  filed, 
and  to  the  sixth  the  geoeral  issue  plea,  one 
alleging  tliat  the  plaintiff  bad  countermand- 
ed the  order,  and  another  that  the  plalntlfl 
refused  to  accept  the  goods  when  offered  by 
the  defendants  according  to  tbe  terms  of  the 
contract  Tbe  plaintiff  joined  issue  on  the 
other  pleas,  and  traversed  the  second  and 
the  third  filed  to  the  sixth  count  A  note 
in  the  record  shows  that  the  defendants 
Joined  issue  on  them,  but  the  appellant  com- 
plains that  that  entry  was  made  after  the 
appeal  was  entered — under  a  nunc  pro  tunc 
order  of  the  court.  As  there  is  nothing  In 
the  record  showing  any  exception  or  objec- 
tion to  that  action  of  the  court  or  any  pro- 
ceeding taken  which  would  authorize  us  to 
review  ,8ncb  action,  it  is  unnecessary  to  dis- 
cuss it,  but  we  will  add  that  In  Greff  v. 
FIckey,  30  Md.  75,  it  was  held,  where  a  writ 
of  diminution  had  t>een  issued  for  the  pur- 
pose of  having  some  alleged  errors  corrected, 
that  It  was  "the  duty  of  a  court  when  satis- 
fied, either  from  its  own  knowledge  of  what 
actually  occurred  in  a  cause  or  from  evidence 
adduced,  that  the  docket  entries  as  made 
by  the  clerk  are  erroneous  or  incomplete,  to 
have  them  corrected,  so  that  a  full,  true, 
and  perfect  transcript  of  the  whole  proceed- 
ings as  they  actually  occurred  in  the  prog- 
ress of  the  cause  may  be  sent  to  the  ap- 
pellate court  in  ot>edience  to  the  writ  of 
diminution."  In  that  case,  as  In  this,  the 
term  In  which  the  proceedings  bad  occurred 
had  passed,  and  as  it  was  not  only  within 
the  power,  but  tbe  "plain  duty,"  of  the  court 
to  have  tbe  errors  corrected,  if  satisfied 
there  were  errors  in  the  docket  entries,  the 
appellant  would  have  no  ground  for  com- 
plaint, even  if  he  had  properly  brought  the 
question  here  for  review.  As  this  record 
had  not  yet  been  transmitted  to  this  court, 
the  correction  was  not  made  under  a  writ 
of  diminution,  but,  as  it  was  distinctly  held 
in  Greff  v.  FIckey  that  it  could  have  been,  of 
course,  the  appellant  was  not  injured  by  it 
being  done  as  it  was,  instead  of  tbe  appel- 
lees waiting  until  the  record  came  to  this 
court  and  then  applying  for  the  writ  If 
the  issue  was  not  in  fact  Joined,  and  the 
plaintiff  was  injured  thereby,  it  should  have 
been  brought  to  the  attention  of  the  court 
by  some  appropriate  proceeding. 

Tbe  first  exception  was  taken  to  the  rul- 
ing of  tbe  court  in  excluding  from  the  Jury 


•Vor  otlMr  eaica  see  same  topic  uid  lection  NUMBER  In  Deo.  ft  Am.  Diss.  UOT  to  data.  It  Reporter  tndezw 
73A.-67 


Digitized  by 


Google 


73  ATLANTIC  REPORTER. 


(Md. 


the  portion  of  the  depoBltlon  of  the  plaintiff 
whidi  gave  the  terms  of  the  contract,  the 
affldaTit  of  the  atenograpber  who  took  the 
deposition,  and  the  certificate  of  the  notary 
pablic  before  whom  It  was  taken  that  the 
contract  was  offered  in  evidence  and  filed  as 
an  exhibit,  but  had  been  lost.  Without  stop- 
.  ping  to  consider  the  proper  way  to  estab- 
lish the  contents  of  an  exhibit  filed  with 
depositions,  which  Is  afterwards  lost  and  not 
returned  with  the  depositions,  It  Is  not  per- 
ceived how  the  appellant  was  injured.  The 
appellant  called  one  of  the  appellees  as  a 
witness  and  a  duplicate  of  the  contract  which 
was  held  by  the  appellees  was  admitted  in 
evidence  at  the  Instance  of  the  plaintiff,  and 
there  Is  nothing  in  the  record  from  which  wo 
can  see  that  the  plaintiff  was  prejudiced  by 
this  action  of  the  court.  The  contract  was 
set  out  in  the  narr.,  the  duplicate  corresponds 
with  it,  and  it  was  not  denied  by  the  de- 
fendants that  it  was  the  contract  made  by 
the  parties.  The  part  of  the  deposition 
which  was  excluded  Is  not  set  out  in  the 
record,  excepting  by  reference  to  it  as  "that 
part  of  the  deposition  of  Mr.  Koch  which 
gave  the  terms  of  an  alleged  contract,"  which 
might  indicate  that  the  plaintiff  had  under- 
taken to  give  the  terms  of  this  written  con- 
tract, but,  however  that  may  be,  the  con- 
tract is  set  out  in  full  in  the  plaintiff's  first 
prayer,  which  was  granted,  and  the  case 
was  tried  by  both  sidte  on  the  theory  that 
that  was  the  contract  made  between  the 
parties. 

A  letter  from  Mr.  Greenfield,  attorney  for 
the  plaintiff,  was  offered  by  the  defendant, 
to  which  "the  plaintiff  objected  on  the 
ground  of  its  Incompetency  and  Irrelevancy 
under  the  issues  in  this  cause."  The  court 
overruled  the  objection,  and  permitted  it  to 
be  read  and  used  as  evidence.  That  ruling 
is  presented  by  the  second  bill  of  exceptions, 
and  we  find  no  reversible  error  in  it  The 
letter  began  by  saying  that  the  plaintiff  had 
referred  to  him  the  communications  of  the 
defendants  addressed  to  the  plaintiff.  If 
admissible  for  no  other  reason,  it  was  to 
show  that  he  said:  "I  note  that  in  one  of 
your  letters  you  state  that  he  canceled  the 
order.  This  my  client  emphatically  denies. 
He  asked  you  to  hold  off  the  shipment  for  a 
short  time,  and  I  have  your  communication 
to  him  in  which  you  agree  to  do  so  and  to 
ship  when  required.  Therefore  there  can 
have  been  no  cancellation  of  the  order,  and, 
if  you  still  refuse  to  ship,  we  will  hold  you 
responsible."  The  plaintiff  bad  offered  in 
evidence  a  letter  tie  had  sent  to  the  defend- 
ants, dated  August  22,  1006,  as  follows: 
"Gentlemen:  We  have  bought  one  thousand 
cases  of  tomatoes  from  you.  Kindly  do  not 
ship  them  until  we  want  them.  We  will  let 
you  know  when  to  ship  them."  Also  one 
dated  September  24,  1906,  which  read: 
"Kindly  ship  us  one  car  of  tomatoes  and 
oblige."  He  also  offered  a  reply  to  that  let- 
ter dated  September  25,  1906,  in  which  the 


defendant  says:  "Tour  favor  received,  and 
In  reply  beg  to  quote  you  tomatoes  at 
$1.00  per  doz. — ^f.  o.  b.  WhaleyviUe,  cash 
with  order.  Tour  previous  order  was  can- 
celed about  30  days  ago  when  you  refused 
to  receive  them,  the  tomatoes,  according  to 
contract"  The  plaintiff  had  testified  that 
he  did  not  know  of  any  reply  to  his  letter  to 
the  defendants  of  August  22d,  and  on  cross- 
examination  was  asked :  "Have  you  pro- 
duced all  the  correspondence  that  passed 
between  you  and  the  Wlmbrow  Bros,  about 
this  1000  cases  of  tomatoes?"  To  this  be 
replied:  "I  think  so."  Nutter  3.  Wlmbrow, 
one  of  the  defendants,  testified  that  they 
commenced  packing  some  time  in  August — 
"I  guess  we  commenced  may  l>e  about  the 
10th  day  of  August" — that  they  received  the 
letter  of  August  22d,  the  day  they  finished 
packing  500  cases,  and  answered  it  the  day 
he  received  it  as  follows:  "Tour  favor  re- 
ceived, and  in  reply  beg  to  say  that  we  will 
hold  these  tomatoes  for  you.  If  you  will 
send  us  a  check  In  payment  for  them.  We 
will  then  store  them  at  your  risk  and  ex- 
pense, otherwise  we  are  ready  to  ship  them 
Immediately  according  to  contract."  He  then 
testified  that  they  received  a  reply  to  that 
letter  which  they  had  lost  and  could  not  find, 
but  it  was  in  substance  as  follows:  "That 
he  would  not  send  us  a  check  In  payment  for 
these  tomatoes  In  advance,  neither  would  he 
receive  them  If  we  shipped  them  conslRned 
to  H.  Koch  &  Co."  An  employe  of  the  de- 
fendants also  testified  to  having  seen  a  let- 
ter of  that  purport  One  of  the  material 
questions  which  arose  In  the  case  was  as 
to  that  correspondence;  the  position  of  the 
plaintiff  being  that  there  was  no  such  cor- 
respondence and  no  reply  to  his  letter  of 
August  22d.  Several  of  the  plaintiff's  pray- 
ers offered  relied  on  the  failure  of  the  de- 
fendants to  reply  to  or  disapprove  of  the  let- 
ter of  August  22d.  The  letter  of  Mr.  Green- 
field admits  that  he  had  a  "communication," 
as  he  calls  it,  which  was  a  reply  to  that  let- 
ter, for  it  is  not  pretended  that  the  plain- 
tiff asked  the  defendants  "to  hold  off  the 
shipment  for  a  short  time"  except  through 
the  letter.  Although  Mr.  Greenfield's  letter 
shows  the  contents  of  the  communication  to 
be  just  the  opposite  from  what  Mr.  Wlm- 
brow testified,  it  also  shows  that  there  was 
an  answer  to  the  letter  of  August  22d  which 
the  plaintiff  denied.  The  letter  was  only 
objected  to  "on  the  ground  of  its  incompe- 
tency and  irrelevancy,"  but,  for  the  reasons 
we  have  stated,  we  think  it  was  competent 
and  relevant  It  was  doubtless  admitted 
when  It  was,  although  originally  rejected, 
because  in  the  meantime  the  defendants  had 
offered  evidence  to  show  that  Mr.  Greenfield 
was  attorney  for  the  plaintiff  in  this  case, 
when  the  depositions  were  taken  In  Newark, 
N.  J. 

Nor  do  we  see  any  objection  to  the  test!-' 
mony  of  Mr.  Ruark,  presented  by  the  third 
bill   of   exceptions.     Although   he   was   not 
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conversaut  with  'the  tomato-packing  busi- 
ness, lie  was  in  ttie  wliolesale  grocery  busi- 
ness, dealt  in  tomatoes,  and  testified  as  to 
the  market  price  in  August — saying  that  70 
cents  was  the  market  price  the  latter  part 
of  August,  and  later  the  price  went  up  to 
85  cents.  That  evidence  showed  a  motive 
for  the  plaintiff  not  wanting  to  get  the  to- 
matoes the  latter  part  of  August,  and  as, 
according  to  the  testimony  offered  by  him, 
the  price  had  risen  in  October  to  a  point  be- 
yond what  he  was  to  pay  for  them,  the  evi- 
dence of  Mr.  Buark  reflected  upon  the  con- 
troversy between  the  parties  as  to  what  was 
done  the  latter  part  of  August  If  tomatoes 
were  only  worth  70  cents  when  the  defend- 
ants received  the  letter  of  August  22d,  It 
was  not  BO  likely  that  the  defendants  would 
agree  to  postpone  the  delivery  to  the  plain- 
tiff, who  was  to  pay  77^  cents,  as  if  they 
were  worth  the  contract  price  or  more. 
Business  is  not  generally  conducted  in  that 
way. 

The  fourth  bill  of  exceptions  contains  the 
ruling  as  to  the  admissibility  of  the  evidence 
of  Walter  Whaley,  who  worked  for  the  de- 
fendants and  was  allowed  to  testify  as  to 
the  contents  of  the  letter  alleged  to  have 
been  received  from  the  plaintiff  in  response 
to  the  reply  of  the  defendants  to  the  letter 
of  August  22d.  He  said  they  bad  packed 
500  cases  of  tomatoes,  and,  when  he  went 
to  inquire  about  shipping  them,  he  was 
shown  the  letter.  The  plaintiff  objected  to 
the  testimony  without  the  production  of  the 
letter.  It  had  already  been  proven  to  be 
lost,  and,  of  course,  could  not  be  produced. 
Under  such  circumstances,  the  contents  of 
the  letter  were  admissible. 

This  brings  us  to  the  last  bill  of  excep- 
tions, which  embraces  the  rulings  on  the 
prayers.  The  plaintiff  offered  13,  all  of 
which  were  rejected  excepting  the  first  and 
second,  and  the  defendant  offered  3,  two  of 
which  were  granted.  The  exception  states 
that:  "The  plaintiff  excepted  to  the  rulingof 
the  court  in  not  granting  his  rejected  pray- 
~  ers ;  and  specially  excepted  to  the  granting 
of  the  defendant's  first  prayer,  on  the 
ground  of  the  l^al  insufllclency  of  the  evi- 
dence to  support  this  prayer."  We  do  not 
deem  it  necessary  to  discuss  all  these  pray- 
ers separately.  The  first  of  the  plaintiff, 
which  was  granted,  went  as  far  as  the  plain- 
tiff could  ask,  and  perhaps  further  than  he 
was  entitled  to.  After  submitting  to  the  Ju- 
ry to  find  that  the  defendant  sold  the  to- 
matoes as  set  out  in  the  contract  of  June 
2d,  It  continued:  "And  shall  further  believe 
from  the  evidence  that  the  defendants,  up- 
on their  part,  failed,  neglected,  and  refused 
to  deliver  and  ship  to  the  plaintiff  the  said 
tomatoes  In  the  manner  and  at  the  time  or 
times  stipulated  in  said  written  contract  of 
sale,  and  shall  also  believe  that  the  plain- 
tiff was  ready  and  willing  to  comply  with 


the  terms  and  conditions  of  the  said  con- 
tract of  sale  upon  his  part  to  be  performed, 
then  the  verdict  of  the  Jury  must  be  for  the 
plaintiff."  With  the  detendanfs  first  pray- 
er, which  was  granted,  the  Jury  may  have 
been  sufSclently  Instructed  to  prevent  being 
misled,  but,  unless  it  had  understood  that 
the  plaintiff's  prayer  was  qualified  by  the 
defendant's,  as  judging  from  its  verdict  it 
probably  did,  there  was  great  danger  of  the 
Jury  Ignoring  the  defense  set  up  by  the  ap- 
pellees. The  plaintiff's  second  prayer,  as 
granted,  instructed  the  Jury  as  to  the  meas- 
ure of  damages  in  as  broad  terms  as  he 
could  desire,  and,  without  passing  on  all  of 
the  others  separately,  we  are  of  opinion  that 
plaintiff  has  no  cause  to  complain.  We 
would  add  that  as  to  the  fourth,  fifth,  and 
seventh  specially  .  referred  to  In  the  brief 
there  was  ample  evidence,  as  we  have  seen, 
tending  to  prove  not  only  that  the  plaintiff 
relieved  the  defendants  of  the  obligation  to 
furnish  the  tomatoes  as  contemplated  by  the 
contract,  but  a  refusal  by  the  plaintiff  to  ac- 
cept the  tomatoes  at  the  time  provided  for 
in  the  contract  If  it  be  true,  as  one  of  the 
defendants  testified,  that  the  plaintiff  re- 
fused to  pay  for  th6  tomatoes,  if  the  de- 
fendants held  them  for  him  beyond  the  time 
the  contract  contemplated  payment,  and  al- 
so said  he  would  not  receive  them  if  the  de- 
fendants shipped  them  to  him,  then  the  de- 
fendants were  under  no  obligation  to  ship 
them,  and  had  the  right  to  treat  the  con- 
tract as  abandoned  by  the  plaintiff.  A  par- 
ty to  a  contract  for  the  sale  of  such  goods 
as  tomatoes  has  no  right  to  refuse  to  ac- 
cept them  as  provided  in  the  contract,  and 
then  afterwards,  when  there  is  a  rise  In  the 
market,  demand  delivery  at  the  contract 
price.  The  testimony  of  the  defendants 
tended  to  show  that  If  the  plaintiff  had  ac- 
cepted the  tomatoes  as  the  contract  called 
for,  they  could  have  made  a  fair  profit,  but 
when  the  plaintiff  afterwards  demanded 
them,  they  would  have  sustained  consider- 
able loss  if  they  had  furnished  them.  It 
is  true  that  the  contract  only  provided  for 
one  car  being  shipped  as  soon  as  packed 
(which  was  about  August  23d)  and  the  oth- 
er later,  but  the  plaintiff  could  not  refuse 
to  accept  and  pay  for  the  one  car  load,  and 
then  require  the  defendants  to  deliver  the 
other  when  he  saw  fit  to  demand  it.  With- 
out deeming  it  necessary  to  cite  authorities, 
the  case  of  Lawder  Co.  v.  Mackie  Grocery 
Co.,  97  Md.  1,  54  Atl.  634,  62  L.  E.  A.  795, 
reflects  on  some  of  the  questions  Involved. 
There  was  undoubtedly  evidence  to  support 
the  statements  in  the  prayer  of  the  defend- 
ants, and  the  questions  of  fact  were  submit- 
ted to  the  Jury  as  fully  as  the  plaintiff  could 
ask.  It  follows  from  what  we  have  said 
that  the  Judgment  must  be  affirmed. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs  above  and  below. 
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MTTS  ▼.  PENDLETON  et  «1. 
VC^Mt  of  Appeals  of  Maryland.    Jane  30,  1909.) 

1,  Landlord  and  Tenant  ({  152*)— Destbuc- 

TION   OP  BniLDINOS— COVEHANIB  Vf    L.EA8B 

'—Duties  of  Lessob. 

Where  a  leaae  for  years  covenanted  that  on 
destruction  of  the  bnlldings  the  lessors  would  re- 
build or  repair  with  any  money  received  from  in- 
surance held  by  the  mortgagees  if  they  would 
permit  and  direct  the  money  to  be  so  applied, 
which  the  lessors  agreed  to  request  and  do 
hereby  so  request,"  the  covenant  did  not  impose 
on  the  lessors  any  obligation  to  make  a  further 
request  of  the  holders  of  the  policies  than  that 
contained  in  the  lease. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  545 ;  Dec.  Dig.  i  1S2.*] 

2.  Landlord  and  Tenant  (f  152*)— Dbstbuc- 
TioN  OF  Buildings — Covenantb  in  T^ease 
—"Hereby  Agree  to  Requbst"- ''Hereby 
Agree  to  Endeavor  to  Perbuadb." 

The  words  "hereby  agree  to  request"  in 
such  covenant  were  not  equivalent  to  "hereby 
agree  to  endeavor  to  persuade." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  640;   Dec.  Dig.  S  152.*] 

8.  Landlord  and  Tenant  (|  152*)— Destruc- 
tion OP  Buildings— Breach  of  Covenants 
IN  Lease. 

The  lessees  could  not  recover  for  breach  of 
sncb  covenant  unless  the  mortgagees'  failure  to 
use  the  insurance  money  io  rebuilding  resulted 
from  the  lessors'  failure  or  neglect  to  make  such 
request 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  545;   Dec  Dig.  |  152.*] 

Appeal  from  Bnperlor  Conrt  of  Baltimore 
City. 

Action  by  John  W.  Putts  against  Elizabeth 
W.  Pendleton  and  another,  as  troBtees,  etc. 
From  a  judgment  suatnlnlng  a  demurrer  to 
the  declaration,  plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  PEARCE, 
SOHMnCKER,  BURKE,  WORTHINOTON, 
and  THOMAS,  JJ. 

Edgar  Allan  Poe,  John  P.  Poe,  and  Martin 
O.  Eenney,  for  appellant  R.  M.  Duvall  and 
Frank  Oosuell,  for  appellees. 

BOYD,  C.  J.  This  is  an  action  by  the  ap- 
pellant against  the  appellees,  who  are  trus- 
tees under  the  will  of  Mary  J.  Pendleton, 
for  an  alleged  breach  of  a  covenant  in  a 
lease  from  the  appellees  to  the  appellant  of 
certain  premises  in  the  city  of  Baltimore. 
Profert  of  the  lease  was  made  by  the  appel- 
lant in  his  declaration,  oyer  was  craved  by 
the  appellees,  and  a  demurrer  was  interposed 
to  the  declaration  and  to  each  of  the  two 
counts.  The  demurrer  was  sustained,  and  a 
Judgment  on  it  was  entered  for  the  defend- 
ants for  costs. 

The  narr.  alleges,  and  the  lease  discloses, 
that  the  appellees  leased  to  the  appellant  for 
the  term  of  15  years,  beginning  on  May  1, 
1897,  two  lots  of  ground,  together  with  the 
buildings  and  improvements  thereon.  The 
first  was  on  the  corner  of  Charles  and  Fay- 
ette streets,  and  fronted  30  feet  3  Inches  on 
Charles  street,  with  a  depth  of  118  feet  and 


10  Inches  on  Fayette  street,  being  of  Irregu- 
lar width.  The  second  adjoins  the  first  on 
Fayette  street  and  fronts  thereon  10  feet 
with  a  depth  of  73  feet,  more  or  less.  The 
appellant  agreed  to  pay  annually  during  tlie 
continuance  of  the  lease  the  state  and  city 
taxes  and  the  water  rent,  to  keep  the  im- 
provements then  on  the  property,  or  that 
might  be  thereafter  placed  thereon,  insured 
to  the  amount  of  $27,500  for  the  benefit  of 
the  appellees,  their  successors  and  assigns, 
and  ahso  to  pay  the  interest  as  it  became  due 
upon  two  mortgages  upon  said  premises  from 
Mary  Jane  Pendleton  to  the  Central  Savings 
Bank  of  Baltimore,  one  bearing  date  Sep- 
tember S,  1881,  and  being  for  $18,000,  and  the 
other  for  $7,500,  being  dated  January  29, 
1882.  It  was  further  agreed  that,  in  the 
event  of  the  mortgages  being  released,  the 
lessee  was  to  pay  to  the  lessors  an  amount 
of  money  equal  to  the  interest  on  the  mort- 
gages. The  taxes,  water  rent.  Insurance,  and 
interest  were  to  be  considered  as  part  of  the 
rent,  and,  in  addition  thereto,  the  appellant 
was  to  pay  the  appellees  $2328.99  each  year 
during  the  lease,  payable  monthly.  The  ap- 
pellant further  covenanted  that  he  would  at 
his  own  expense  and  cost  tear  down  the 
building  or  buildings  on  the  first-mentioned, 
lot,  and  erect  in  a  good  workmanlike  maimer 
a  four-story  warehouse  thereon,  to  cost  at 
least  $25,000,  and  to  connect  the  same  with 
the  warehonse  then  on  the  lot  secondly  de- 
scribed, both  to  be  used  for  the  conduct  of 
the  appellant's  general  merchandise  business. 
The  clause  in  the  lease  which  gives  rise  to 
the  controversy  is  as  follows:  "And  it  Is 
further  agreed  by  the  parties  hereto  that 
should  the  said  building  to  be  erected  as 
aforesaid  uimn  the  lot  herein  firstly  describ- 
ed, and  the  building  now  erected  upon  the 
lot  secondly  descrll)ed,  become  unfit  for  oc- 
cupancy by  fire,  or  unavoidable  accident,  not 
the  fault  of  the  party  of  the  second  part,  his 
servants  or  agents,  then,  and  in  that  event, 
ttie  parties  of  the  first  part  shall  rebuild  or 
reconstruct  or  repair  said  building  with  any 
money  they  may  receive  from  the  policies  o* 
insurance  now,  or  that  may  be  then  on  said 
property,  provided  the  present  or  then  as- 
signees or  holders  of  said  policies  shall  per- 
mit and  direct  the  money  that  may  be  re- 
ceived therefrom  to  be  so  used  and  applied, 
which  permission  and  direction  the  said  par- 
ties of  the  first  part  hereby  agree  to  request 
and  do  hereby  so  request,  and  provided,  fur- 
ther, that  said  Insurance  money  l>e  paid  with- 
in one  year  from  the  date  of  such  fire  or  un- 
avoidable accident,  and  provided,  further, 
that  In  the  event  of  said  insurance  money 
not  being  paid  under  said  policies  within  the 
period  of  one  year,  or  of  the  assignees  or 
holders  of  said  policies  not  allowing  or  di- 
recting said  money  to  be  applied  to  the  pur- 
poses of  rebuilding  the  property  that  may  be 
so  destroyed,  then,  and  In  that  event,  this 
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lease  shall  become  absolutely  nnll  and  void, 
and  tbe  parties  of  the  first  part,  their  suc- 
cessors or  assigns,  shall  have  an  Immediate 
right  of  re-entry  upon  the  same.  It  being 
fnrther  understood  and  agreed  that  in  the 
event  of  said  property  being  so  destroyed  or 
rendered  nntenantable  by  fire  or  unavoidable 
accident  not  the  fault  of  the  said  party  of 
the  second  part,  his  agents  or  servants,  the 
said  party  of  the  second  part  shall  have  the 
right  to  remove  from  and  quit  said  premises 
upon  first  paying  the  rent  proportionately 
and  adjusting  the  taxes,  water  rent,  premi- 
ums on  insurance,  and  interest  on  tbe  mort- 
gages aforesaid  (or  its  equivalent)  to  the  day 
of  fire  or  accident,  and  the  rent  and  expenses 
aforesaid  shall  cease  until  the  said  parties 
of  the  first  part  may  rebuild  the  said  proper- 
ty as  hereinbefore  provided  for.  It  U  fur- 
ther agreed  by  and  between  the  parties  here- 
to that,  upon  the  termination  of  the  tenancy 
hereby  created,  the  buUdings  now  or  that 
may  be  hereafter  erected  upon  the  lots  of 
grounds  herein  firstly  and.  secondly  describ- 
ed, and  all  Improvements  thereon  made  by 
the  party  of  the  second  part,  shall  become 
the  property  of  the  parties  of  the  first  part, 
their  snccessors  or  assigns." 

The  declaration  alleges  that  the  plaintiff 
entered  Into  possession  of  tbe  premises,  tore 
down  the  buildings  on  the  lot  first  described, 
and  erected  a  four-story  warehouse  at  a  cost 
of  $32,000,  and  connected  it  with  the  ware- 
house then  on  the  other  lot  It  further  al- 
leges that  in  the  great  fire  In  Baltimore  of 
February  7  and  8,  1904,  by  an  explosion  from 
dynamite  lawfully  brought  about  by  direction 
of  the  municipal  authorities  of  the  city  for 
the  purpose  of  checking  the-  fire  all  of  the 
buildings  upon  tbe  two  lots  were  totally  de- 
stroyed by  fire  without  any  fault  on  the 
part  of  the  plaintiff  or  his  agents;  that  at 
the  time  of  the  fire  the  buildings  were  Insure 
ed  by  policies  of  insurance  amounting  to  $27,- 
GOO,  which  policies  were  In  the  Joint  names 
of  the  plaintiff  and  defendants,  with  an  In- 
dorsement thereon  making  the  loss  thereun- 
der payable  to  the  Central  Savings  Bank  of 
Baltimore,  mortgagee;  that,  after  the  fire, 
the  plaintiff  was  called  on  to  facilitate  the 
prompt  collection  of  the  Insurance  money, 
and  he  at  once  endorsed  the  policies  Jointly 
with  the  defendants,  so  as  to  enable  the  In- 
surance money  to  be  paid  to  and  received  by 
said  Central  Savings  Bank  as  such  mortga- 
gee; that  said  money  was  paid  to  (he  bank 
within  four  months  thereafter  and  it  paid 
$2,000  thereof  to  the  defendants,  but  no  part 
was  paid  to  the  plaintiff.  The  narr.  also  al- 
leges that  the  plaintiff  notified  tbe  defend- 
ants that  he  desired  the  reconstruction  of  the 
buildings  without  delay,  and  it  was  the  duty 
of  the  defendants  to  Inform  the  bank  that 
be  so  desired  and  to  request  it  to  apply  the 
$25,500  of  insurance  money  to  the  rebuilding 
within  a  reasonable  time,  but  that  the  de- 
fendants utterly  failed  to  so  inform  the  bank 
of  the  plaintiff's  desire,  and  to  request  it  to 
Invest  $25,500  of  said  money  In  the  rebuild- 


ing of  said  bnildings  for  the  use  and  benefit 
of  the  plaintiff  as  lessee  for  his  unexpired 
term,  but,  on  the  contrary,  tbe  defendants, 

on  or  about  the  day  of  S^tember, 

1904,  borrowed  from  said  bank,  upon  a  mort- 
gage upon  said  premises,  $60,000,  and  ap- 
plied the  same  to  the  construction  of  a  build- 
ing on  said  lot  for  the  use  and  occupation  of 
other  tenants,  and  leased  to  other  tenants  the 
said  premises  improved  by  a  large  new  build- 
ing at  a  large  gain  and  profit  to  them,  to  wit, 
$14,000,  or  thereabouts,  per  annum. 

It  wiU  be  observed  that  the  covenant  on 
the  part  of  the  lessors  was  that  they  "shall 
rebuild  or  reconstruct  or  repair  said  building 
with  any  money  they  may  receive  from  the 
policies  of  Insurance  now  or  that  may  be  tlien 
on  said  property,  provided  the  present  or  then 
assignees  or  holders  of  said  policies  shall 
permit  and  direct  the  money  that  may  be  re- 
ceived therefrom  to  be  so  used  and  applied, 
which  permission  and  direction  the  said  par- 
ties of  tbe  first  part  hereby  agree  to  request 
and  do  hereby  so  request."  The  terms  of  the 
Insurance  clause,  presumably  in  the  mort- 
gages, are  not  stated  in  the  narr.,  but  the 
lease  was  evidently  drawn  on  the  theory  that 
the  holders  of  the  policies  were  not  required 
to  use  the  proceeds  from  them  in  rebuilding, 
as  the  obligation  on  the  part  of  the  lessors  to 
use  "any  money  they  may  receive  from  the 
policies"  was  conditioned  upon  the  holders 
permitting  and  directing  the  money  that  mlc^t 
be  received  therefrom  to  be  so  used  and  ap- 
plied. According  to  tbe  narr.,  the  lessors  did 
not  in  point  of  fact  receive  any  money  from 
tbe  insurance,  excepting  tbe  $2,000,  which,  of 
course,  could  not  rebuild  the  building,  and 
therefore  technically  it  might  be  said  there 
was  no  breach  for  that  reason ;  but,  however 
that  might  be,  they  did  so  request  by  tiie 
very  terms  of  the  lease.  If.  then,  a  request 
from  the  lessors  was  necessary,  so  as  to  au- 
thorize the  bank  to  so  use  the  money,  all  that 
was  required  was  for  the  appellant  to  show 
the  bank  the  provision  in  the  lease,  for  it 
cannot  be  doubted  that  tbe  request  so  made 
would  have  Justified  the  bank  in  so  using 
tbe  money,  so  far  as  the  appellees  are  con- 
cerned, if  It  was  willing  and  saw  proper  to 
do  so.  It  is  not  alleged  in  the  narr.  that  the 
appellant  asked  the  appellees  to  make  any 
further  request,  and,  if  it  was  intended  by 
the  parties  to  the  lease  that  the  appellees 
should  make  a  request  other  than  what  they 
had  already  made  in  the  lease  itself,  the 
appellant  ought  to  have  made  some  such 
demand  on  them.  It  Is  true  it  is  alleged 
that  he  notified  tbe  defendants  that  he  de- 
sired the  reconstruction  of  the  buildings 
without  delay,  but  that  was  not  equivalent 
to  asking  them  to  make  an  additional  request 
of  the  bank  that  it  do  so.  The  lease  made 
no  provision  for  any  option  on  the  appel- 
lant's part  as  to  the  rebuilding.  If  the  bank 
had  determined  to  use  the  insurance  mon- 
ey in  rebuilding,  he  certainly  could  not  have 
escaped   llabili^    under   the   lease   on   the 
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ground  that  tbe  api)ellees  had  not  after  the 
fire '  made  a  further  request  of  the  bank  to 
80-iiBe  the  money,  or.  on  the  ground  that  he 
did  not  desire  It  to  be  rebuilt  It  was  in  no 
ina'nner  dependent  upon  bis  wish  on  tbe  sub- 
ject, and,  as  tbe  bank  had  the  undoubted 
right  to  use  the  money  In  rebuilding  under 
th)^  request  contained  In  the  lease,  there 
would  have  been  no  occasion  for  any  further 
request  in  order  to  bind  the  appellant  to 
continue  under  the  lease.  The  appellees'  for- 
mal request,  made  over  their  hands  and 
seals,  was  as  binding  as  it  could  well  haye 
been  made,  and,  unless  we  construe  the 
words  "hereby  agree  to  request"  to,  be  equiv- 
alent to  t'bereby  agree  to  endeavor  to  per- 
suade," or  something  to  that  effect,  we  can- 
not see  what  more  they  were  required  to 
do.  If  before  the  flre  tbe  appellees  had 
ceased  to  be  trustees,  or  had  sold  the  prop- 
erty, surely  they  could  not  have  been  sued 
because  they  bad  not  renewed  the  request. 
If  was  not  Intended  by  the  expression  used 
In'  tbe  lease  to  require  them  to  use  their  In- 
fluence to  have  the  money  applied  to  re- 
building, but  It  was  doubtless  Intended  to  ob- 
tain the  sanction  and  request  of  the  appellees 
to  have  It  so  Invested,  without  which  under 
some  circumstances  it  could  not  have  been 
done.  If,  for  example,  the  mortgages  were 
overdue  when  the  flre  occurred.  It  was  the 
duty  of  the  bank  to  apply  the  Insurance  mon- 
ey to  the  payment  of  the  mortgage  debt  In 
th6  absence  of  some  such  request  of  the  ap- 
pellees. If  the  understanding  was  that  the 
request  would  only  tte  availing  If  made  after 
a.  flre,  then  why  add  "and  do  hereby  so  re- 
quest"? The  language  of  the  covenant  in- 
dicates an  Intention  to  have  the  request  then 
and  there  made,  so  as  to  make.lt  binding  on 
tbe  successors  of  the  appellees,  as  well  as 
on  them.  If  the  theory  of  tbe  plaintiff,  as 
indicated  by  the  narr.,  Is  correct,  that  the  de- 
fendants were  liable  for  any  loss  which  the 
plaintiff  may  have  sustained  by  reason  of 
the  buildings  not  being  replaced,  unless  they 
n^ade  another  request  after  the  flre,  he  ought 
at  least  to  have  alleged  that  he  did  demand 
of ;  them  that  si^ch  request  be  then  made,  for 
It:,  would  be  Incurring  a  great  responsibility 
for  a  mere  neglect  which  might  have  so  easi- 
ly ,  been  avoided  by  a  demand  or  even  sug- 
gestion that  an  additional  request  be  made. 
But  we  are  of  the  opinion  that  under  a  prop- 
er construction  of  the  covenant  the  appellees 
are  not  in  default  because  another  request 
was  not  made.  The  expression  "hereby  agree 
to  request  and  do  hereby  so  request"  may  be 
somewhat  peculiar,  but  it  la  not  unlike  ex- 
IHresslons  which  were  formerly  often  found 
In  leases,  "do  hereby  agree  to  demise  and 
do  hereby  demise,"  or  In  a  contract  of  sale 


of  land,  "do  agree  to  sell  and  do  hereby  bar- 
gain and  sell,"  etc. 

But,  if  there  be  any  doubt  about  that  con- 
struction of  the  lease,  we  are  of  the  opinion 
that  It  was  necessary  to  allege  that  it  was 
by  reason  of  tbe  failure  or  neglect  of  the 
appellees  to  make  the  request  that  the  bank 
did  not  use  the  insurance  money  in  rebuild- 
ing. If  the  bank  was.  In  fact,  nnwllling  to 
continue  the  loans  under  the  existing  mort- 
gages, or  to  use  the  money  In  replacing  the 
building  which  was  destroyed,  a  request 
would  have  been  of  no  avail  and  a  failure  to 
make  It  was  not  the  cause  of  any  loss  which 
the  appellant  suffered,  but  it  was  the  result 
of  the  bank's  unwillingness  to  so  use .  tbe 
insurance  money.  That  being  so.  It  was  in- 
cumbent on  the  plaintiff  to  make  that  allega- 
tion, and  to  prove  it  if  the  case  went  to  trial. 
No  fraud  on  the  part  of  the  am)ellees  nor 
collusion  with  the  bank  is  allseed.  The  mere 
fact  that  In  the  following  September  the  de- 
fendants borrowed  $60,000  from  the  bank 
upon  a  mortgage  upon  said  premises  improv- 
ed by  a  large  new  building  from  whldi  tbe 
sum  of  $14,000  per  annum  was  realized  did 
not  relieve  the  plaintiff  from  such  allegation, 
or  suggest  bad  faith  on  the  part  of  the  ap- 
pellees. The  bank  might  very  well  have  de- 
clined, when  it  received  the  money  In  June, 
to  reinvest  the  $25,500  In  any  building  on  tbe 
premises,  and  yet  in  September  might  have 
concluded,  owing  to  changed  conditions  In 
Baltimore  after  the  expiration  of  that  time 
from  the  date  of  the  flre,  to  loan  that  sum 
and  more.  Indeed,  If  a  building  on  which  it 
loaned  $60,000  realized  $14,000  per  annum 
as  rent,  it  is  not  difficult  to  understand  why 
the  bank-  might  readily  make  such  a  loan 
when  It  would  not  invest  $25,!)00  If  tbe  im- 
provements were  to  be  such  as  those  on  tbe 
property  at  the  time  of  the  flre.  They  were 
constructed  to  suit  the  business  of  tbe  ap- 
pellant, and,  in  the  event  of  anything  hap- 
pening to  him,  might  not  have  been  suited 
to  that  of  any  other  tenant,  while  from  the 
allegations  In  the  narr.  it  may  be  seen  that  a 
very  different  sort  of  building  was  erected, 
which  was  not  occupied  by  one  tenant  alone 
but  by  "other  tenants." 

In  reference  to  the  second  count,  it  is  only 
necessary  to  say  that  the  covenant  in  the 
lease  only  required  the  appellees  to  rebuild 
on  the  conditions  therein  set  out,  which  we 
need  not  here  repeat.  They  did  not  covenant 
to  rebuild  at  all  events  In  case  of  flre,  but 
only  under  the  circumstances  stated  above. 
So,  without  discussing  other  reasons  suggest- 
ed by  the  appellees,  we  are  of  the  opinion 
tliat  the  demurrer  was  properly  sustained, 
and  the  Judgment  must  be  affirmed. 

Judgmeut  affirmed,  the  appellant  to  pay 
the  costs  above  and  below. 


Digitized  by 


Google 


p»-) 


BLACK  ▼.  BALTIMORE  &  O.  RY.  CO. 


908 


(n  Oona.  m) 

COTTER  r.  COTTER. 

(Supreme  Court  of  Errors  of  Connecticut.    July 
20,  1909.) 

Pabent  and  Cttp,D  (8  4»)— SUPPOBT  OF  Pab- 

KHT— Compensation. 

Where  a  son  and  other  children  lired  with 
their  parents,  the  earnings  of  ail  going  into  a 
common  fund  for  the  support  of  the  household, 
and  the  father  never  promised  to  recompense 
the  son  for  any  contribution  which  he  might 
make  towards  the  father's  support,  or  expected 
that  he  was  to  be  called  on  to  make  such  recom- 
pense, no  Implied  promise  to  pay  the  same  arose. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  |  4.*] 

Appeal  from  Superior  Coart,  Mew  Haven 
County ;  Joel  H.  Reed,  Judge. 

Action  by  Maurice  F.  Cotter  against  Joliu 
Cotter.  Judgment  for  defendant,  and  plain- 
tiff appeals.    No  error. 

Verrenlce  Munger,  for  appellant  Bernard 
B.  Lyncb  and  Fredericlc  M.  McCarthy,  for 
appellee. 

PRBNTICB,  X  Tbis  Is  an  action  by  a 
son  to  recover  from  bis  fatber  amounts 
claimed  to  have  been  expended  by  the  former 
for  tbe  support  of  the  latter  In  bis  old  age, 
and  while  tbe  twt>  were  living  together  in 
tbe  household  wblcta  tbe  father  and  his  wife, 
both  industrious  and  saving,  had  established 
npon  tbeir  marriage  many  years  ago,  in 
which  tbe  plalntlfT  and  two  other  boys,  still 
members  of  it,  had  grown  to  maturity  and 
earning  capacity,  and  for  tbe  support  of 
which  the  earnings  of  all,  according  to  their 
ability  from  time  to  time,  had  gone  into  a 
common  fund  managed  by  tbe  mother,  now 
deceased.  The  trial  court  has  found  the 
facts  of  the  situation  to  be  such  that  little 
credit  is  thereby  reflected  upon  tbe  plaintiff, 
and  such  as  to  render  recovery  Impossible 
when  they  are  brought  under  the  application 
of  familiar  legal  principles.  It  is  found  that 
the  defendant  never  at  any  time  promised  to 
recompense  the  plaintiff  for  any  contribution 
which  he  may  have  made  or  should  make 
toward  the  former's  support,  that  he  had 
no  expectation  that  he  was  to  be  called 
npon  to  make  such  recompense,  and  the  cir- 
cumstances of  the  sltnation,  as  they  are 
found,  are  such  that  no  implied  promise  to 
do  80  can  reasonably  be  implied. 

"Ordinarily,  where  services  are  rendered 
and  voluntarily  accepted,  the  law  will  imply 
a  promise  upon  the  part  of  the  recipient  to 
pay  for  them;  but  where  the  services  are 
rendered  by  members  of  a  family,  living  as 
one  household,  to  each  other,  there  will  be 
no  such  implication  from  the  mere  rendition 
and  acceptance  of  the  services.  In  order  to 
recover  for  tbe  services,  the  plaintiff  must 
affirmatively  show  either  that  an  express 
contract  for  the  i%muneratIon  existed,  or 
that  the  circumstances  under  which  the 
services  were  rendered  were  such  as  exhibit 


a  reasonable  and  proper  expectation  that 
there  would  be  compensation.  Tbe  reason 
of  this  exception  to  the  ordinary  rule  is  that 
the  household  family  relationship  is  pre- 
sumed to  abound  In  reciprocal  acts  of  kind- 
ness and  good  will,  which  tend  to  the  mutual 
comfort  and  convenience  of  the  members  of 
the  family,  and  are  gratuitously  performed; 
and,  where  that  relationship  appears,  the 
ordinary  implication  of  a  promise  to  pay  for 
services  does  not  arise,  because  the  pre- 
sumption which  supports  such  implication  is 
nullified  by  tbe  presumption  that  between, 
members  of  a  household  services  are  gratui- 
tously rendered."  Disbrow  v.  Duraud,  54'' 
N.  J.  Law,  343,  345,  24  Atl.  545,  33  Am.  St 
Rep.  678.  For  collections  of  cases  to  the 
same  general  effect,  see  29  Cyc.  1620  and; 
15  Am.  &  Eng.  Ency.  of  Law,  108»-1085. 

The  fundamental  purpose  of  tbis  appeal, 
however,  is  to  secure  at  our  hands  a  different;' 
finding  in  important  particulars,  and  we  are 
asked  to  ma^e  desired  corrections  in  the, 
finding,  and  then  to  apply  to  the  situation, 
thus  established  certain  principles  of  law. 
An  examination  of  the  evidence  discloses 
that  the  court  had  ample  justiflcation  for' 
all  tbe  material  portions  of  the  facts  found. 
As  incidental  to  tbe  major  changes  request- 
ed, we  are  asked  to  add  certain  details  con^ 
corning  which  the  finding  is  silent  These 
possess  no  importance  in  connection  with 
the  controlling  facts  as  they  are  found,  and 
as  they  must  remain. 

There  is  no  error.  The  other  Judges  con;' 
curred.  , 

(IM  Pa.  BVn 

BLACK  et  al.  v.  BALTIMORE  ft  O.  RT.  CO. 

(Supreme  Court  of  Pennsylvania.    April  19, 
1909.) 

Death  (J  31»)— Action  fob  Damages— Peb- 
SONS  ENrnxEO  to  Sue. 

Where  a  person  was  injured  by  the  negli- 

?ence  of  another  and  brought  an  action  tbere- 
or,  but  l>efore  tbe  action  was  tried  he  died,  his 
children  cannot  under  Act  April  15,  1851,  §  19 
(P.  L.  674),  bring  a  separate  action  to  recover 
therefor,  as  under  such  section  two  facts  must 
exist,  tbe  death  of  the  injured '  party  by  negli-; 

fence,  and  there  must  have  been  no  suit  for, 
amages  brought  by  the  injured  party  during 
his  life,  but  his  personal  representatives  are  au- 
thorized under  Act  April  26,  1S55  (P.  L.  309),  to 
prosecute  the  pending  suit. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent., 
Dig.  §  35 ;   Dec.  Dig.  i  31.*] 

Appeal  from  Court  of  Common  Pleas,' 
Philadelphia  County. 

Action  by  Alexander  Black  and  othersi 
against  the  Baltimore  &  Ohio  Railway  Com- 
pany. From  a  judgment  for  defendant  not-' 
withstanding  the  verdict,  plaintiffs  appeal.- 
Affirmed. 

The  jury  returned  a  verdict  for  plaintiffs 
for  $1,925.  Subsequently  the  court  entered' 
judgment  for  defendant  non  obstante  vere- 
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dlcto  on  tbe  gronnd  that  the  plalutlffs  had  no 
right  to  dlBcontlnne  the  suit  pending  at  their 
father's  death  and  institute  a  new  action  for 
bis  death. 

Argued  hefore  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Ulysses  8.  Koons,  for  appellants.  William 
B.  Linn,  for  appelle& 

MESTREZAT,  J.  This  Is  an  action  histl- 
tuted  by  tbe  children  of  John  Black,  deceased, 
to  recover  damages  for  his  death.  Black  was 
injnred  by  one  of  defendant  company's  trains 
on  December  27,  1906,  at  the  Black  Diamond 
Coal  Yard  In  the  city  of  Philadelphia,  and 
died  on  January  7,  1907.  This  suit  was 
brought  January  16,  1907.  On  the  trial  of 
the  cause  it  appeared  by  the  evidence  that 
Black  had  brought  suit  against  the  defend- 
ant company  on  January  2,  1907,  to  recover 
damages  for  the  injuries  he  sustained  in 
the  same  accident  for  which  the  plalntlfTs 
now  seek  to  recover.  In  the  present  action 
the  Jury  returned  a  verdict  In  favor  of  the 
plaintiffs.  Subsequently,  on  motion  of  coun- 
sel, the  court  entered  a  Judgment  for  the 
defendant  non  obstante  veredicto. 

The  above  statement  of  tacts  shows  that 
the  plaintiffs  cannot  recover  in  this  action, 
and  that  the  learned  court  below  was  clearly 
right  in  entering  Judgment  in  favor  of  the 
defendant  The  right  to  recover  here  de- 
pends entirely  upon  statutory  authority.  Act 
April  26,  1855  (P.  L.  309),  designates  the 
parties  entitled  to  recover  in  case  of  death 
resulting  from  negligence,  and  provides  that 
they  shall  take  the  damages  recovered  in 
the  same  proportion  as  they  would  take  the 
personal  estate  of  the  deceased  in  case  of 
Intestacy.  The  fund  recovered  is  not  liable 
to  the  creditoraof  the  party  for  whose  death 
the  action  is  brought  The  right,  however, 
to  bring  the  action  was  not  conferred  by  the 
act  of  1855,  but  by  Act  April  15,  1851  (P.  L. 
669).  The  eighteenth  section  of  that  act  re- 
versed the  rule  of  the  common  law,  provid- 
ed for  survivorship,  and  where  the  action 
had  been  brought  by' the  Injured  party  dur- 
ing his  life  permitted  the  substitution  of  his 
personal  representatives  in  case  of  his  death 
prior  to  the  final  disposition  of  tbe  cause. 
This  section  of  the  act  of  1851  is  applicable 
to  the  facts  of  the  case  at  bar.  After  the 
accident  Black  brought  suit  for  the  inju- 
ries which  he  had  sustained.  Five  days 
thereafter  he  died,  and,  while  tbe  action  was 
pending,  the  present  suit  was  brought  by 
the  children  of  the  deceased.  This  was  a 
mistake.  Instead  of  the  children  bringing  an 
action,  the  personal  representatives  of  Black 
should  have  been  substituted  as  plaintiffs, 
and  they  should  have  prosecuted  the  case 
to  final  Judgment  and  satisfaction.  This  is 
the  mode  of  procedure  pointed  out  by  the 


statute,  and  hence  must  be  observed  if  a  re- 
covery is  to  be  had  for  Black's  death. 

Tbe  present  action  cannot  be  maintained 
under  section  19  of  the  act  of  1851  as  sup- 
plemented by  the  act  of  1855.  That  section 
of  the  act  of  1851  created  a  new  cause  of  ac- 
tion and  conferred  the  right  of  recovery  in 
such  actions  upon  the  widow  of  the  deceased, 
or.  If  there  was  no  widow,  the  personal  rep- 
resentatives were  authorized  to  bring  the 
action.  Tbe  act  of  1855  changes  the  parties 
for  whose  benefit  the  action  is  brought  and 
gives  to  children  tbe  right  to  sue  for  the 
death  of  a  parent  Before,  however,  an  ac- 
tion can  be  brought  nnder  section  19  of  the 
act  of  1851,  two  facts  must  exist:  (a)  The 
death  must  have  been  occasioned  by  unlawful 
violence  or  negligence,  and  (b)  there  must 
have  been  no  suit  for  damages  brought  by 
the  party  injured  during  his  life.  The  exist- 
ence of  both  of  these  facts  is  a  condition 
precedent  to  the  bringing  of  an  action  by 
children  for  the  death  of  a  parent  If  either 
is  absent  no  suit  will  lie.  Here,  as  we  have 
seen.  Black  himself  brought  an  action  for 
the  injuries  he  sustained  by  the  accident, 
and  this  fact  deprives  the  plaintiffs,  the 
children  of  the  deceased,  o°f  the  right  to 
maintain  an  action  nnder  this  section  of  the 
act  of  1851.  The  statute  is  so  plain  there  can 
be  no  doubt  as  to  its  interpretation.  Argu- 
ment is  unnecessary  to  show  what  the  stat- 
ute clearly  declares,  that  an  action  for  death 
caused  by  negligence  can  only  be  brought 
where  no  suit  for  damages  has  been  institut- 
ed by  the  party  injured  during  his  life.  As 
the  plaintiffs  seek  to  enforce  a  statutory 
right  they  can  only  recover  by  complying 
strictly  with  the  statute  which  creates  the 
cause  of  action.  Black  having  brought  an 
action  for  the  injuries  he  sustained,  no  re- 
covery can  be  had  for  his  death,  except  by 
his  personal  representatives,  who  are  au- 
thorized by  the  statute  to  "prosecute  the 
suit  to  final  Judgment  and  satisfaction." 
There  is  no  discretion  In  the  matter.  It  was 
not  open  for  tbe  children  to  elect  to  bring 
another  action  and  to  disregard  the  former 
suit  or  discontinue  it  They  had  no  au- 
thority to  do  either. 

The  assignments  of  error  are  overruled^ 
and  the  Judgment  is  a£9rmed. 


(224  Pa.  448) 

MILLARD  et  al.  v.  DELAWARE.  L.  &  W. 
R.  CO. 

(Supreme   Court   of   Pennsylvania.     April    12, 
1909.) 

Taxatiow    (S    543*)— Voluwtart    Payment— 
Recovebt— Affidavit  or  Defense. 

The  owner  of  the  surface,  who  had  made  a 
coal  lease  of  tbe  coal  underneath  the  land,  sued 
to  recover  the  amount  of  several  years  of  taxes 
on  the  coal  which  had  been  assessed  against 
him  and  had  been  paid  by  bim  in  mistake. 
Held,  that  an  a£Sdavit  of  defense  that  tbe  taxes 
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were  pa!d  ander  a  mistake  of  law  and  not  under 
a  mistake  of  fact  waa  sufficient. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  i  1012;   Dec.  Dig.  |  54S.*] 

Appeal  from  Court  ot  Common  Pleas,  Lack- 
awanna County. 

Action  by  Stephen  0.  Millard  and  others 
against  the  Delaware,  LacRawanna  &  Western 
Railroad  Company.  From  an  order  discharg- 
ing rule  for  judgment  for  want  ot  a  sufficient 
afndaTlt  of  defense,  plaintiffs  appeal.  Affirmed 

Newcomb,  J.,  filed  tbe  following  opinion  in 
tbe  court  below: 

"Tbe  equities  here  are  apparently  with  the 
plaintiffs;  but  on  tbe  question  of  their  legal 
right  to  recover  the  case  is  close.  If  the  ex- 
act facts  were  before  us  on  a  case  stated,  it 
could  be  determined  at  this  time.  The  plain- 
tiffs, or  those  whom  they  represent,  were 
owners  in  fee  of  a  tract  of  seated  land  In  this 
elty.  Idlany  years  ago  title  to  all  the  coal 
therein  mluable  at  an  agreed  standard  of 
profit  was  severed  by  their  indenture  called 
a  'coal  lease'  and  became  vested  In  the  de- 
fendant The  term  of  the  lease  was  during 
such  time  as  should  be  required  to  exhaust 
the  coal  at  the  stipulated  rate  of  production. 
The  lessee  wen't  into  possession  accordingly, 
has  been  in  possession  of  the  demised  prem- 
ises ever  since,  and  the  lease  is  still  opera- 
tive. As  owner  it  thus  became  personally  li- 
able to  assessment  thereafter  for  the  tax  on 
the  unmiued  cbal  to  which  they  took  title. 
Bow  the  taxes  were  assessed  during  the 
earlier  years  does  not  appear.  From  1902  to 
1806,  inclusive,  they  were  assessed  against 
the  lessors  and  paid  without  compulsion  by 
the  plaintiffs  as  their  representatives.  No  ac- 
tual notice  of  the  assessment  was  brought 
home  to  defendant,  nor  was  it  requested  to 
pay  the  taxes.   ' 

"The  sole  question,  it  is  believed,  is  wheth- 
er there  is  enough  on  the  present  showing  to 
take  the  case  out  of  the  general  rule  as  to 
voluntary  payments.  That  was  the  only  ques- 
tion discussed  at  the  argument,  although  by 
a  brief  submitted  in  the  meantime  another 
one  is  sought  to  be  raised  by  defendant  It 
takes  the  ground  that  the  lease  is  capable  of 
being  construed  as  Implying  an  agreement  on 
the  part  of  tbe  lessors  to  pay  the  taxes,  and 
that  the  continuous  payment  by  them  from 
the  start  shows  such  construction  by  the  par- 
ties, thereby  determining  its  construction  by 
the  court  This  position  is  believed  to  be 
tenable.  In  the  first  place,  it  nowhere  dis- 
tinctly appears  that  the  taxes  were  so  paid 
from  the  start.  In  the  second  place,  the  con- 
duct of  the  parties  Is  never  resorted  to  for 
such  purpose  except  where  the  terms  of  their 
written  contract  are  ambiguous.  In  this  in- 
stance th^re  is  no  ambiguity.  So  far  as  they 
undertook  to  say  anything  In  the  paper  on 
the  subject  of  taxes,  their  meaning  was  ex- 
pressed clearly  and  without  uncertainty. 
With  any  supposed  uncertainty  of  Intention 


about  things  as  to  which  they  did  not  attempt 
to  have  the  writing  speak  its  construction  has 
nothing  to  do.  It  Is  the  meaning  of  the  term* 
employed,  not  those  omitted,  which,  if  un- 
certain, may  be  Inferred  from  tbe  conduct  of 
the  parties  to  the  writing. 

"But,  while  the  defendant's  contention  In 
this  particular  is  not  well  founded,  it  sug- 
gests the  crucial  point  In  this  case  as  it  la 
now  presented.  The  plaintiffs  aver  payment 
by  mistake  of  that  which  defendant  by  right 
ought  to  have  paid,  and  thus  invoke  the  equi- 
table principle  of  unjust  enrichment.  The 
averments  are  that  the  taxes  on  the  coal  es- 
tate were  assessed  against  the  lessors  by  mis- 
take of  the  taxing  officers,  and  by  them  paid 
on  the  mistaken  assumption  that  the  assess- 
ment was  on  such  estate  as  they  still  had  in 
the  demised  premises.  Upon  this  it  is  urged 
that  tbe  payment  cannot  be  regarded  as  in- 
trusive because  it  is  presumed  to  have  been 
In  relief  of  plaintiffs'  interest,  an  estate  tn 
the  nature  of  a  reversion  after  the  exhaus- 
tion of  all  veins  mlnable  at  tbe  standard  of 
profit  defined  in  the  lease.  Other  than  the 
assertion  in  tbe  first  affidavit  of  defense  that 
the  payment  was  in  conformity  with  the 
terms  of  the  lease,  the  averment  of  mistake 
Is  only  formally  denied.  As  this  is  an  essen- 
tial averment,  it  may  be  questioned  whether 
it  is  fairly  controverted  by  a  mere  naked  de- 
nial amounting  to  no  more  than  the  affiant's 
conclusion.  Be  that  as  It  may,  when  it  is 
considered  that,  so  far  as  concerns  the  legal 
liability  to  assessment,  the  status  of  the  par- 
ties was  fixed  by  the  character  of  the  lease, 
together  with  the  subject-matter  of  the  pay- 
ments, the  quantity  of  the  coal,  and  the 
amount  of  the  taxes  as  assessed  from  year  to 
year,  coupled  with  plaintiffs'  failure  to  make 
demand  on  the  defendant,  or  seek  to  have  tbe 
assessment  transferred,  the  questlou  Inevitably 
arises:  'Was  not  the  mistake  merely  one  of 
law?  In  other  words,  on  the  whole  case  ^ 
now  presented,  the  plaintiffs  fall  to  make  it 
clear  that  the  payments  were  made  otherwise 
than  in  Ignorance  of  the  effect  of  the  lease  as 
fixing  the  defendant's  liability.  So,  while  It 
Is  apparent  that  there  was  no  stipulation,  ei- 
ther expressed  or  implied,  on  the  part  ot  the 
lessors  to  pay  these  taxes,  it  is  doubtful 
whether  they  did  not  pay  them  because  they 
assumed  they  were  legally  liable  in  the  ah- 
sence  of  an  agreement  to  the  contrary.  If 
that  be  so,  the  mistake  involved  would  be  cae 
of  law  and  not  of  fact  I  do  not  understand 
that  a  mere  mistake  as  to  a  legal  right  or  li- 
ability where  one  has  knowledge  or  means  of 
knowledge  of  the  facts  will  make  such  pay- 
ment Involuntary  or  warrant  a  recovery,  evCD 
though  it  be  against  conscience  for  the  de- 
fendant to  retain  this  benefit  Keener  on 
Quasi  Contracts,  85-112;  Real  Estate  (»av. 
Inst.  T.  Llnder  et  ux.,  74  Pa.  871;  Gonid  t. 
McFall.  118  Pa.  455,  12  Atl.  336,  4  Am.  St. 
Rep.  606. 
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"Th*  learned  counsel  for  the  plaintiffs  re- 
,  lies  upon  the  doctrine  of  Iron  City  Tool 
Works  V.  Long  &  Co.,  4  Sadler,  67,  7  Atl.  82, 
and  kindred  cases;  but  their  mistake  was 
',one  of  fact  and  was  so  found  by  a  Jury.  In 
Hogs  ▼■  Longstreth,  07  Pa.  255,  the  taxes  bad 
.  been  assessed  against  the  defendant  personal- 
ly while  In  possession  as  owner.  The  land 
,  was  subject  to  a  mortgage  which  was  af  ter- 
.  wards  foreclosed  against  the  mortgagor  and 
■the  defendant  as  terre-tenant  Becoming  the 
purchaser  at  the  foreclosure  sale,  plaintiff 
went  into  possession  and  was  then  compelled 
to  pay  defendant's  taxes  In  part  to  prevent  a 
sale  of  the  land  on  tax  liens,  which  had  been 
.  put  In  Judgment,  and  the  balance  to  save  his 
personal  property  from  seizure  by  the  tax  col- 
lector. Manifestly  these  facts  repelled  any 
Inference  of  a  voluntary  payment  So  here.  If 
the  assessments  had  been  against  the  defend- 
ant, and  the  plaintiffs  had  paid  the  taxes  to 
prevent  a  sale  after  defendant's  refusal  to 
pay,  a  different  question  would  be  presented ; 
but,  having  paid  the  taxes  repeatedly  without 
compulsion  or  question  as  to  who  ought  to 
pay  them,  the  plaintiffs'  right  to  recover  as 
for  an  involuntary  payment  Is  not  free  from 
doubt  on  this  motion.  To  doubt  In  such  case 
Is  to  decide  in  favor  of  Ita  submission  to  a 
Jury. 

"The  rule  for  Judgment  is  discharged." 
.     Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

John  S.  Harding  and  W.  J.  TOrrey,  for  ap- 
pellants. Everett  Warren  and  D.  R.  Reese, 
for  apipellee. 

PER  CURIAM.  The  order  discharging  the 
rule  for  Judgment  is  fully  sustained  by  the 
reasons  stated  in  the  opinion  of  the  learned 
Jud^e  of  the  common  pleas,  and  It  is  now  af- 
firmed. 


(224  Fa.  4S6) 

GOOD  et  al.  ▼.  QUEEN'S  RUN  FIRE  BRICK 
CO.  et  al. 

(Supreme    Court   of   Pennsylvania.     April    19, 
1909.) 

Raiuoads  (i  79*)— Tbacks  on  Stbebt— Rk- 
LiKr  TO  Abcttino  Owneb— Laches. 

A  brick  company  laid' a  private  sidinz  on 
a  street  with  the  consent  of  the  city  and  all 
the  abutting  owners  except  plaintiff,  who  re- 
fused to  sign  a  permission  for  it  to  do  so: 
but  plaintiff  permitted  the  operation  of  the 
siding  for  10  years,  when  an  additional  track 
was  laid  and  the  plant  remodeled  at  great 
expense,  and  for  five  years  thereafter  did  not 
object  to  the  tracks.  Held,  that  plaintiff  was 
guilty   of  laches,   barring   Injunctive   relief. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  8  192;    Dec.  Dig.  i  79.»] 

Appeal  from  Court  of  Common  Pleas, 
Clinton  Cbunty. 

Bill  for  an  Injunction  by  Kate  A.  Good 
and  others  against  the  Queen's  Run  Fire 
Brick  Company  and  another.    Decree  for  de- 


fendants,   and    complainants    appeaL      Af- 
firmed. 

The  following  is  the  opinion  of  Hall,  P. 
J.  of  the  court  below: 

"The  plaintiffs'  bill  in  this  case  was  filed 
November  11,  1905.  The  allegations  contain- 
ed in  the  bill  which  tfiey  have  endeavored 
to  sustain  by  the  testimony  are,  briefly,  as 
follows:  Kate  A.  Good  has  been,  since  the 
year  1876,  the  owner  In  fee  of  two  certain 
lota  of  ground  situate  on  Water  street,  in 
the  city  of  Lock  Haven,  upon  which  she  re- 
sided, together  with  her  husband  and  fam- 
ily, in  a  large  three-story  brick  dwelling 
house  which  was  erected  thereon  at  the  time 
of  the  purchase  of  said  lots  In  1876.  There 
was  also  a  brick  stable  erected  on  the  prem- 
ises at  that  time.  The  dwelling  house  was 
remodeled,  enlarged,  and  furnished  in  mod- 
ern style  with  suitable  furniture  in  the  year 
1900,  at  which  Ume  the  plaintiffs  built  an- 
other stable  on  another  lot  In  the  rear  of 
those  on  which  the  dwelling  house  is  locat- 
ed. The  dwelling  bouse  is  situated  in  the 
most  beautiful  and  attractive  part  of  the 
city,  and  until  the  occurrences  complained 
of  was  a  very  desirable  location  for  residen- 
tial purposes.  The  family  consists  of  her- 
self, her  husband,  and  four  children,  all 
adults.  They  keep  horses  and  carriages  for 
their  convenience,  pleasure,  and  business. 
Water  street,  on  the  northerly  side  of  the 
plaintiffs'  property.  Is  a  public  highway,  ex- 
tending on  its  northerly  side  to  the  bank  of 
the  West  branch  of  the  auaquehanna  river, 
which  Is  also  a  public  highway.  The  street 
is  now  about  50  feet  in  width.  About  the 
year  1887  the  Queen's. Run  Fire  Brick  Com- 
pany, a  corjioration,  one  of  the  above-nam- 
ed defendants,  erected  a  larre  fire  brick 
plant  between  Water  street  and  the  river, 
extending  to  a  point  about  500  feet  east  of 
the  plaintiffs'  residence,  and  without  permis- 
sion of  the  plaintiffs  It  entered  upon  Water 
street  In  front  of  their  residence  and  cut 
down  certain  trees  which  were  not  only  or- 
namental but  useful  in  protecting  the  bank 
from  fioods  and  the  premises  of  the  plain- 
tiffs from  ice  and  drift.  It  constructed  a 
railroad  of  standard  gauge,  with  cross-ties 
eight  feet  long  and  with  ballast  and  rails 
upon  Water  street  along  the  entire  front  of 
the  plaintiffs'  premises,  eastwardly  there- 
from to  the  brick  company's  plant  and  west- 
wardly  therefrom  /to  the  Philadelphia  & 
Erie  Railroad,  thereby  appropriating  part 
of  the  street  fronting  on  the  plaintiffs'  prop- 
erty, preventing  the  use  thereof  by  the  plain- 
tiffs and  by  the  public  and  diverting  it  from 
the  purpose  for  which  it  was  intended.  The 
Pennnsylvania  Railroad  Company;  a  public 
corporation,  commenced  running  its  locomo- 
tives and  cars  on  the  said  railroad  for  the 
purpose  of  hauling  coal  to,  and  the  manu- 
factured product   from,   the  said   fire   brick 
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plant,  and  bas  been  running  Its  trains  on 
said  railroad  until  the  present  time. 

"Tbe  fire  brlclc  company  has  a  large  tract 
of  land  on  the  north  side  of  tbe  Susquehan- 
na river,  from  which  it  obtains  Its  fire  clay 
used  in  its  manufactory,  and  for  some  time 
after  tbe  construction  of  this  plant  it  trans- 
ported this  clay  from  its  mines  to  the  river 
by  cars,  and  then  toolt  it  by  boats  on  the 
waters  of  said  river  to  its  said  plant;  but 
about  tbe  year  1900  It  ceased  to  transport 
its  clay  in  this  manner  and  since  that  time 
has  been  transporting  the  same  over  the 
Philadelphia  &  Krie  Railroad  to  its  intersec- 
tion with  the  brick  company's  railroad  above 
mentioned,  and  then  over  tbe  railroad  of  the 
brick  company  to  its  plant.  At  this  time  the 
brick  company  built  an  additional  track  at 
the  eastern  end  of  Its  railroad  which  was 
elevated  about  18  or  20  feet  above  the  sur- 
face of  the  ground  on  trestles  in  order  that 
tbe  clay  might  be  carried  by  cars  over  this 
trestle  into  the  works.  This  elevation  made 
a  very  heavy  grade  a  short  distance  east 
of  plalntlCts'  premises.  An  average  of  alx)ut 
one  train  a  day  would  run  over  the  brick 
company's  railroad  up  until  the  time  when 
it  l>egan  transporting  its  clay  In  this  man- 
ner; but  the  transportation  of  the  clay  made 
additional  trains  necessary,  and  since  the 
year  1900  the  said  plant  has  been  very  much 
enlarged  and  its  capacity  greatly  increased, 
so  that  the  number  of  trains  per  day  has  in- 
creased, and  they  are  much  heavier  than 
they  formerly  were,  and.  In  order  to  handle 
the  can  up  the  steep  grade  at  the  eastern 
end  of  said  railroad  to  the  top  of  the  trestle, 
more  power  is  required  than  formerly,  and, 
in  the  effort  made  in  front  of  the  plaintiffs' 
premises  to  gain  tbe  necessary  momentum  to 
run  up  tbe  incline,  great  noise  is  made  and 
great  volumes  of  smoke  are  emitted  from 
the  engines.  There  Is  also  a  great  deal  of 
switching  and  shoving  of  trains  in  front  of 
tbe  plaintiffs'  premises.  The  brick  compa- 
ny's railroad  is  situated  23  feet  from  the 
curb  in  front  of  plaintiffs'  front  door  and 
witbln  10%  feet  of  the  curb  line  at  the  west- 
em  end  of  their  lots,  thus  rendering  the 
street  difficnlt  of  passage  and  making  it  Im- 
possible to  turn  vehicles  in  the  street.  The 
running  of  the  trains  frightens  the  horses 
of  the  plalntlflFs  and  those  of  visitors  at  their 
bouse,  so  that  It  is  dangerous  and  frequent- 
ly impossible  to  drive  in  front  of  the  house. 
Horses  have  been  frightened  and  broken 
loose  and  ran  away  there,  so  that  the  tying 
of  horses  In  front  of  the  plaintiffs'  premises 
has  necessarily  been  abandoned.  The  laree 
and  heavy  trains  running  with  tbe  power 
necessary  to  enable  them  to  arise  to  and  up- 
on tbe  said  trestle,  the  shoving  of  engines, 
and  switching  of  cars  shake  the  ground  and 
Jar  the  plaintiffs'  house  to  such  an  extent 
that  windows  have  been  broken,  foundation 
walls  Impaired,  plastering  and  brickwork 
cracked,    pictures    and    bric-a-brac    shaken 


from  the  walls,  and  clocks  so  affected  anjl 
Injured  that  they  will  not  keep  time.  Tlie 
smoke,  dust,  and  soot  from  tbe  locomotives 
enter  the  plaintiffs'  house  and  damage  its 
walls  and  ceilings,  furniture,  clothing,  and 
carpets  therein,  and  when  the  wind  is  from 
tbe  east  no  clothes  can  be  hung  out  to  di7 
without  being  soiled  by  the  soot  from  the 
locomotives.  The  operation  of  tbe  railroad 
renders  the  plaintiffs'  property  less  desirable 
as  a  residence.  Increases  the  danger  to  tl^a 
occupants  of  the  bouse  and  to  the  property, 
greatly  to  the  Injury  of  the  plaintiffs,  and 
their  property  is  consequently  Impaired  and 
depreciated  In  value. 

"The  plaintififs  ask  the  court,  by  reason  pf 
these  injuries  complained  of:  First,  to.ep- 
Join  the  Pennsylvania  Railroad  Company 
from  ruimlng  its  locomotives  and  trains  upop 
tbe  railroad  of  the  said  brick  company.  Sec- 
ond, to  compel  the  Queen's  Run  Fire  Bri<>|[ 
Company  to  remove  Its  said  railroad  and  to 
restore  Water  street  to  the  same  conditio^, 
80  far  as  is  possible,  that  It  was  in  befoije 
the  construction  of  said  railroad.  As  to  their 
third  request,  the  allegations  upon  which  )t 
is  founded  have  been  abandoned,  as  we  on- 
derstand  it,  as  no  testimony  was  taken  to 
support  them.  It  may  therefore  be  disregard- 
ed. Fourth,  that  the  defendants  be  compell^ 
to  make  compensation  to  tbe  plaintiffs  for  ajl 
damages  suffered  by  reason  of  the  matters 
complained  of.  And,  fifth,  for  general  rellejF. 
To  this  bill  the  Queen's  Run  Fire  Brick  Com- 
t>any  filed  its  answer,  setting  up,  among  otl^- 
er  things:  That,  at  the  time  of  the  erection 
of  their  plant  In  1887  and  the  construction  of 
tlielr  railroad  on  Water  street,  the  plaintiffs' 
residence  consisted  of  a  very  ordinary  dwell- 
ing house  and  small  stable  on  the  same  lot; 
both  being  of  an  unpretentious  character. 
That  the  plaintifTs  at  that  time  made  no  ob- 
jection or  protest  against  the  erection  and  es- 
tablishment of  the  plant  and  tbe  railroad 
connected  therewith,  but,  with  full  knowledge 
of  tbe  same,  stood  l>y  and  permitted  it  to  in- 
vest large  sums  of  money  In  its  said  plant 
and  acquiesced  therein  for  a  long  time. 
That  the  plaintiffs  enlarged  and  remodeled 
their  residence  in.  the  year  1900,  at  wUcb 
time  the  brick  plant  was  In  active  operation, 
under  conditions  not  as  favorable  for  sur- 
rounding properties  as  they  exist  at  present. 
That  it  has  invested  $250,000  in  its  plant  aiid 
employs  continuously  about  250  laborers;  Its 
monthly  pay  roll  amounting  to  $9,000.  That 
its  manufacture  of  brick  is  conducted  on  the 
most  approved  plan  and  by  the  best  of  mod- 
ern machinery  and  methods.  In  1903  It  re- 
modeled its  plant,  placing  all  machinery  on 
heavy  concrete  foundations,  and  otherwise 
went  to  a  large  expense  to  make  the  oi>era- 
tion  of  the  machinery  noiseless  and  free  frwn 
vibration,  which  result  was  obtained.  That 
at  this  time  also  the  plaintiffs  were  fnliy 
aware  that  the  plant  was  being  remodeled  In 
such  Increased  capacity,  but  stood  by  and  per- 
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mitted  large  snins  of  money  to  be  expended 
for  this  purpose.  That  only  one  train  goes 
Into  the  plant  in  the  morning  between  7  and 
8  o'clock  and  remains  there  on  an  average 
abont  15  minntes,  and  another  train  goes  into 
the  plant  during  the  afternoon  and  remains 
a  period  of  about  30  minutes,  and  that  these 
two  trains  are  the  only  ones  going  in  and 
out  of  the  plant  each  day.  That  the  change 
in  the  method  of  transportation  of  their  clay 
from  water  to  rail  was  rendered  necessary 
by  lack  of  water  in  the  river  on  which  to 
float  their  boats  and  flats,  and  that  the 
change  from  water  to  rail  is  at  an  Increased 
expense.  That  they  are  the  largest  Industry 
in  the  city  of  Lock  Haven  and  pay  taxes  to 
the  city  and  county  amounting  to  over  fl,400 
a  year.  That  all  of  their  employes  live  in 
Ijock  Haven,  or  Its  Immediate  vicinity,  and 
that  if  the  prayer  of  the  bill  is  granted  it 
will  be  necessary  for  it  to  close  down  its 
plant  and  to  remove  the  same  from  the  city 
of  Lock  Haven,  thereby  entailing  irreparable 
loss  and  damage,  not  only  to  the  brick  com- 
pany, but  to  the  dty,  resulting  in  the  loss 
of  employment  to  a  large  number  of  men, 
and  greatly  depredating  the  general  business 
of  the  town  and  the  value  of  the  property 
therein.  The  Pennsylvania  Railroad  Com- 
pany also  filed  an  answer  denying  that  it 
was  Interested  in  or  had  anything  to  do  with 
the  locating  and  constructing  of  the  said  rail- 
road, or  that  it  was  ever  interested  in  it  ei- 
ther as  owner,  lessee,  or  otherwise,  or  ever 
controlled  or  had  the  right  to  control  the 
maintaining  and  operating  thereof,  but  so 
far  as  it  knows  said  railroad  was  construct- 
ed, maintained,  and  operated  by  the  fire 
brick  company  separately  and  solely  for  the 
uses  and  purposes  of  its  lawful  business; 
that  it  only  ran  its  locomotives  and  cars  over 
said  railroad  as  requested  and  required  to  do 
so  by, the  said  Are  brick  company  to  trans- 
port its  material  and  manufactured  product 
to  and  from  its  plant.     , 

"It  appears  from  the  testimony  that,  at  the 
time  the  brick  company  built  its  railroad 
upon  Water  street,  it  had  been  granted  the 
right  to  do  80  by  an  ordinance  of  the  city 
council,  and  that  permission  had  also  been 
granted  to  it  by  all  the  property  owners  on 
Water  street,  with  the  exception  of  the  plain- 
tiffs in  this  case,  who  had  refused  to  sign 
permission  for  this  purpose.  Beyond  that 
fact  it  does  not  appear  that  the  plaintiffs  ev- 
er made  any  other  complaint  until  they 
brought  this  suit,  which  was  instituted  18 
years  after  the  building  of  the  railroad  and 
5  years  after  the  construction  of  the  incline, 
which  the  testimony  shows  to  have  been  the 
occasion  of  most  of  the  damages  which  have 
been  proved.  The  facts  alleged  In  the  an- 
swer filed  by  the  Queen's  Run  Fire  Brick 
Company  and  by  the  Pennsylvania  Railroad 
Company,  to  which  allusion  is  made  above, 
are  substantially  sustained  by  the  evidence, 
and  conceding  for  the  purpose  of  argument 
that  all  of  the  allegations  in  the  plaintiffs' 


bill,  to  which  reference  Is  above  made,  have 
also  been  proven,  the  first  question  to  be 
decided  is  whether,  under  such  a  state  of 
facts,  a  proper  case  has  been  made  out  for 
the  intervention  of  a  court  of  equity.  It 
may  be  conceded  that  the  city  of  Lock  Haven 
could  not  grant  to  the  Queen's  Bnn  Fire 
Brick  Company  a  legal  right  to  build  and 
operate  Its  siding  on  Water  street,  and  that; 
if  the  plaintiffs  had  promptly  made  applica- 
tion to  this  court  for  an  injunction  to  pre- 
vent snch  occupation  of  the  street  In  front 
of  their  premises  without  their  permission, 
it  would  have  been  granted. 

"Have  their  laches  been  such  as  to  estop 
them  from  making  snch  an  application?  The 
common-law  maxim  that  wherever  there  is  a 
right  there  is  a  remedy  has  never  been  adopt- 
ed by  courts  of  equity.  It  is  a  well-recog- 
nlzed  principle  that  one  may  sleep  upon  bis 
right  until  be  lose  it,  and  courts  of  equity 
will  withhold  their  relief  from  those  who 
have  delayed  the  assertion  of  their  claims 
for  an  unreasonable  length  of  time.  Bower's 
Appeal,  125  Pa.  175,  17  Atl.  254,  11  Am.  St 
Rep.  882;  Willard  T.  Wood,  164  U.  S.  502, 
17  Sup.  Ct  176,  41  L.  Ed.  531 ;  Lansdale  v. 
Smith,  106  n.  S.  891,  1  Sup.  Ct.  350,  27  L. 
Ed.  219;  Sullivan  v.  Railroad  Company,  94 
n.  S.  806,  24  L.  Ed.  324;  Speidel  v.  Benrici, 
120  D.  8.  377,  7  Sup.  Ct  610,  30  L.  Ed.  718; 
Badger  v.  Badger,  69  U.  S.  87,  17  L.  Ed.  836. 
The  defense  of  laches  may  be  enforced  in 
proper  cases  wherein  the  facts  appearing 
call  for  it,  whether  they  arise  upon  the  bill 
and  pleadings  or  upon  the  whole  case  as  pre- 
sented by  the  evidence.  The  court  will  oft- 
en take  notice  of  it,  even  though  the  objec- 
tion Is  not  made  by  the  parties.  Beach's 
Modern  Eq.  Prac.  {  258.  In  the  case  of 
Bruner  v.  Flnley,  187  Pa.  389,  41  Atl.  334, 
the  court  held  that  a  delay  of  15  years  on 
the  part  of  the  plaintiff  in  setting  up  a  claim 
is  gross  laches,  which  properly  defeats  any 
right  of  recovery.  In  the  case  of  Becker  v. 
Railway  Co.,  188  Pa.  484,  41  Aa  612,  s.  c. 
195  Pa.  502,  46  Atl.  1096,  where  a  landown- 
er promptly  filed  a  bill  In  equity  against  a 
railway  company  to  prevent  the  construction 
of  its  railway  upon  the  turnpike  road  abut- 
ting on  bis  property,  but  made  no  motion  for 
a  preliminary  injunction  until  the  road  had 
been  built  and  was  in  full  operation,  and 
took  no  further  steps  in  the  case  for  two 
years  and  a  half,  and  it  appeared  that  the 
injury  to  the  complainant  was  slight  and 
might  be  readily  compensated  in  damages. 
It  was  held  that  injunction  would  not  be 
awarded  because  of  the  great  inconvenience 
to  the  public  and  the  serious  loss  it  would  in- 
flict upon  the  company.  To  the  same  effect 
are  the  cases  of  Hellman  t.  Ry.  Co..  180  Pa. 
627,  37  Atl.  119,  8.  c.  176  Pa.  188,  34  AU.  647, 
and  Hinnershitz  v.  Traction  Co.,  206  Pa.  01, 
56  Atl.  841.  The  latter  case  decides  that, 
where  a  railroad  is  projected  over  a  public 
road  without  legal  authority,  and  the  abut- 
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ting  property  owners  bad  notice  of  It  and 
telled  to  make  prompt  objection  thereto,  tbey 
are  charged  with  constructive  consent,  and 
equity  will  not  interpose  for  tb^  relief 
after  a  portion  of  the  track  has  been  con- 
Btmcted ;  the  plaintiffs  being  barred  by  their 
laches  from  relief  in  equity.  In  the  case  at 
bar  the  counsel  for  the  defendant  contends 
that  the  municipality  had  the  right  to  au- 
thorize the  building  of  the  siding  under  the 
authority  of  Chicago  Dock  &  Canal  Company 
V.  Garrlty,  116  111.  155,  8  N.  B.  448.  People 
r.  Blockl,  203  111.  863,  67  N.  U.  800,  and 
Clarke  v.  Blackmar,  47  N.  T.  150.  While  we 
cannot  regard  the  reasoning  in  t^-^se  cases  as 
sound,  it  Is  not  necessary  to  declt" .  this  ques- 
tion under  our  view  of  the  iJiesent  case. 
The  cases  cited  above  from  our  own  appel- 
late courts  to  our  mind  conclusively  control 
the  present  case.  It  has  never  been  held 
that  an  injunction  is  a  matter  of  right  It 
will  not  Issue  when,  upon  a  broad  considera- 
tion of  the  situation  of  all  parties  in  interest, 
good  conscience  does  not  require  it,  nor 
where  the  benefit  to  the  complainant  is  en- 
tirely disproportionate  to  the  Injury  to  the 
respondent  In  Dllworth's  Appeal,  91  Pa. 
247,  the  court  said:  'It  often  becomes  a  grave 
question  whether  so  great  an  injury  would 
not  be  done  to  the  community  by  enjoining 
the  business  that  the  complaining  party 
should  be  left  to  his  remedy  at  law.'  An  In- 
junction will  not  be  awarded  where  the  bene- 
fit to  the  complainant  is  entirely  dispro- 
portionate to  the  Injury  to  the  respondent 
even  though  the  complainant  may  have  a 
right  to  damages  at  law  (Becker  v.  Railway 
Co.,  188  Pa.  484,  41  Atl.  612).  nor  where  It 
will  inflict  greater  injury  than  it  will  pre- 
vent. In  such  case  the  Injured  party  will  be 
left  to  his  remedy  at  law.  Robb  v.  Carnegie. 
145  Pa.  824,  22  Atl.  640,  14  L.  R.  A.  ^.  27 
Am.  St  Rep.  604.  Assuming,  in  the  present 
case,  that  the  defendant  occupied  the  street 
in  fi*ont  of  the  plaintiffs'  premises  without 
legal  authority,  and  that  by  reason  thereof 
the  plaintiffs  have  suffered  all  of  the  dam- 
ages alleged  in  their  pleadings  or  shown  by 
their  testimony,  we  are  of  the  opinion  that 
the  damages  are  of  such  character  that  they 
may  be  fully  compensated  in  an  action  at 
law,  and  that  the  delay  of  the  plaintiffs  in 
bringing  this  action  convicts  them  of  such 
laches  as  to  defeat  their  right  to  apply  for 
relief  In  equity.  As  was  said  in  the  case  of 
Ome  V.  .Frldenberg,  143  Pa.  487,  22  Atl.  832, 
24  Am.  St  Rep.  567:  'A  chancellor  does  not 
interfere  by  way  of  mandatory  Injuuctlon, 
even  though  the  injury  be  clearly  establish- 
ed, when  there  has  been  long-continued  de- 
lay in  asserting  the  right,  and  the  remedy 
exists  at  law.' 

"The  bill  is  therefore  dismissed,  at  the 
costs  of  the  plaintiffs."' 

Argued  before  MITCHELL,  G.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and  STE- 
WART, JJ. 


W.  C.  Kress,  for  appellants.  T.  C.  Hippie^ 
for  appellee  Pennsylvania  R.  Ca  H.  T.  Hall 
and  Seth  T.  McCormlck,  for  other  appellee.. 

MESTREZAT,  J.  The  exhaustive  opinion 
filed  by  the  learned  judge  of  the  court  below 
sulficlently  vindicates  his  conclusions  both 
of  fact  and  of  law.  He  has  correctly  found 
the  facts  from  the  evidence,  and  his  conclu- 
sions of  law  are  amply  supported  by  the 
numerous  authorities  he  cites.  The  decree 
therefore  may  well  be  afllrmed  on  his  opin- 
ion. 

In  concluding  the  opinion,  the  court  cor- 
rectly says:  "Assuming,  in  the  present  case, 
that  the  defendant  occupied  the  street  in 
front  of  the  plaintiffs'  premises  without  legal 
authority,  and  that  by  reason  thereof  the 
plaintiffs  have  suffered  all  of  the  damages 
alleged  In  their  pleadings  or  shown  by  their 
testimony,  we  are  of  the  opinion  that  the 
damages  are  of  such  character  that  they  may 
be  fully  compensated  in  an  action  at  law, 
and  that  the  delay  of  the  plaintiffs  in  bring- 
ing this  action  convicts  them  of  such  laches 
as  to  defeat  their  right  to  apply  for  relief 
in  equity."  The  facts  of  the  case  clearly 
warranted  the  chancellor  in  holding  that 
the  laches  of  the  plaintiffs  barred  a  recov- 
ery In  equity,  and  remanded  them  to  an  ac- 
tion at  law  for  any  injury  they  may  have 
sustained  by  the  conduct  of  the  defendants. 
The  fire  brick  company  erected  Its  plant  and 
began  operation  in  1887,  and  the  plant  has 
been  in  continuous  operation  ever  since.  The 
railroad  siding  was  constructed  in  1890  and 
has  been  used  continuously  since  by  the  Penn- 
sylvania Railroad  Company  for  hauling  coal 
to,  and  the  manufactured  product  from,  the 
fire  brick  plant  and  since  1900  has  also 
been  used  In  transporting  fire  clay  to  the 
plant  The  capacity  of  the  brick  plant  Is 
about  40,000  bricks  per  day,  and  200  men  are 
employed  to  operate  It  In  1000  the  fire  brick 
company  constructed  an  additional  track  on 
its  own  land  at  the  eastern  end  of  the  rail- 
road, which  was  elevated  18  or  20  feet  above 
the  surface  of  the  ground  so  that  the  fire 
clay  used  in  the  plant  might  be  carried  by 
the  cars  into  the  works.  In  1003  the  com- 
pany expended  $60,000  in  enlarging  the 
plant,  and  remodeled  it  so  as  to  make  the 
operation  of  the  machinery  noiseless  and  free 
from  vibration.  The  plaintiffs  knew  that 
the  plant  was  being  remodeled  with  an  In- 
creased capacity,  but  made  no  objection  and 
did  not  attempt  to  restrain  the  operation 
of  the  railroad  in  front  of  their  premises. 
So  far  as  the  evidence  discloses,  the  plain- 
tiffs did  not  object  to  the  defendant  laying 
Its  railroad  in  front  of  their  premises  or  to 
the  construction  of  the  additional  track  until 
it  filed  this  bill  in  November,  1905.  It  is 
true  that,  when  the  city  council  and  the  oth- 
er property  owners  on  Water  street  granted 
permission  to  the  fire  brick  company  to 
build  its  railroad  on  the  street,  the  plaintiffs 
refused  to  give  their  consent;  but  they  did 
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y  not  object  or  make  any  attempt  wbatever, 
prior  to  filing  this  feill,  to  restrain  the  con- 
struction of  the  road.  They  saw  the  road 
built  In  front  of  their  premises  in  1890;  they 
saw  it  operated  for  15  years;  they  saw 
the  additional  track  constructed  In  1900; 
they  saw  the  fire  brick  company's  plant  re- 
modeled at  great  expense,  and  knew  It  could 
only  be  operated  by  use  of  the  railroad;  and 
these  several  acts  were  all  done  with  the 
knowledge  of  the  plaintiffs,  and,  so  far  as 
the  record  discloses,  without  a  single  word 
of  objection  by  them.  In  addition  to  these 
facts,  the  plaintiffs  in  1900  remodeled  and 
enlarged  their  dwelling  house  and  finished 
It  in  modem  style  without  making  any  objec- 
tion to  the  construction  or  operation  of  the 
Are  brick  company's  railroad. 

As  pointed  out  in  the  opinion  of  the  learn- 
ed trial  judge,  the  plaintiffs  are  clearly  guil- 
ty of  laches  under  all  the  authorities.  The 
facts  of  the  case  clearly  warranted  the  judge 
in  dismissing  the  bill  on  this  ground.  The 
counsel  for  the  plaintiffs  concede  that  "the 
plaintiffs  here  knew  their  rights  and  stood 
upon  them  from  the  first"  There  was  no 
deception  or  fraud  practiced  by  the  defend- 
ant, and  the  plaintiffs  were  cognizant  of 
every  move  made  by  the  fire  brick  company 
in  the  construction  of  the  railroad  in  front 
of  their  premises.  They  knew  all  the  facts, 
and,  knowing  their  rights  as  they  admit,  it 
was  their  duty  to  act  promptly.  There  is  no 
sufficient  excuse  given  In  the  bill  for  the 
failure  of  the  plaintiffs  to  assert  their  rights 
at  an  earlier  date  than  1905,  when  they  filed 
ttls  bin.  Neither  was  there  anything  shown 
upon  the  trial  of  the  cause  that  Justified  the 
plaintiffs  in  delaying  their  objection  to  the 
construction  of  the  railroad  nntU  they  insti- 
tuted these  proceedings.  So  far  as  the  rec- 
ord discloses,  there  is  no  Justification  what- 
ever for  the  conduct  of  the  plaintiffs  in  per- 
mitting, without  objection,  the  construction 
of  the  road,  its  subsequent  operation  for  so 
many  years,  and  the  large  expenditure  of 
money  on  a  plant  which  could  only  be  avail- 
able by  use  of  the  railroad.  A  party  guilty 
of  snch  conduct  cannot  secure  relief  in  a 
court  of  equity.  Vigllantlbus,  non  dormlenti- 
bus,  servit  lex.  The  plaintiffs  have  slept  up- 
on their  rights  which  concededly  they  knew, 
and  a  chancellor  will  not  aid  them  to  the 
great  prejudice  of  another  party  whose  equi- 
ties are  at  least  equal  to  those  of  the  plain- 
tiffs. As  said  in  Powers's  Appeal,  125  Pa. 
175,  186,  17  Atl.  254,  11  Am.  St.  Rep.  882, 
the  maxim  of  the  common  law,  that  wher- 
ever there  is  a  right  there  is  a  remedy  for 
Its  infraction,  has  never  been  adopted  by 
courts  of  equity.  Hence  he  who  sleeps  upon 
his  rights  may  awake  to  find  that  bis  rem- 
edy for  their  enforcement  in  a  court  of 
equity  has  vanished. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  afilrmed. 


(S24  Fa.  618) 
COMMONWEALTH  v.  SNYDER. 

(Supreme   Court   of   Pennsylvania.      April   2& 
1909.) 

1.  Cbiuinal  La.w  (I  46*)— Pbbsoks  Liablb— 
Epileptic. 

An  epileptic  not  shown  to  be  insane  can  no 
more  escape  liability  for  his  act  while  intozi* 
cated  than  can  one  not  so  affected. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  46.»] 

2.  Cbimimal  Law  ({  311*)— Insahiit— Fboof. 

No     immediate    presamption    of    insanity 

arises  from  epilepsy,  but  leaves  insauity  to  be 

proved  as  any  other  defense  by  direct  evidence. 

[Ed.    Note.— For   other   cases,   see    Criminal 

Law,  Cent.  Dig.  ff  742-744;  Dec  Dig.  {  311.*] 

3.  Criminal  Law  (S  518*)  — CoNrKssioNS- 
Voluntary  Characteb--Ca0tion. 

Defendant's  pastor,  at  his  solicitation,  call- 
ed upon  him,  and  during  the  Interview,  in  the 
presence  of  the  officer  who  made  the  arrest, 
repeated  what  he  had  said  to  defendant  in  their 
first  interview,  that  it  would  be  better  for  him 
to  tell  the  truth,  adding  that  he,  the  pastor, 
could  do  more  for  him  if  be  did.  Before  de- 
fendant bad  opportunity  to  express  himself,  the 
officer  interfered  with  the  remark:  "Reverend, 
as  a  detective,  I  wish  you  would  not  make  a 
remark  of  that  kind.  I  may  be  a  witness 
against  [defendant],  and  I  can  offer  him  no 
promise  of  any  kmd,  and  I  hope  you  don't 
mention  that  again."  After  being  thus  cau- 
tioned, defendant  made  a  confession,  field,  that 
the  confession  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1160,  1161;  Dec.  Dig.  i 
518.*] 

4.  Homicide  (5  286*)— Tbiax— Instbuctioks. 

On  a  trial  for  marder,  points  predicated 
on  a  killing  as  a  result  of  sudden  impulse  were 
properly  refused  where  defendant  denied  the 
killmg,  and  there  was  no  living  witness,  ex- 
cept himself,  to  testify  to  the  circumstances 
thereof,  and  such  circumstantial  evidence  as 
was  produced  warranted  an  inference  that  the 
shootmg  was  deliberate. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec.  Dig.  I  286.*] 

5.  Homicide  (5   180*)  —  Evidence  —  Admissi- 
bility—Intoxication. 

On  a  trial  for  murder,  an  offer  to  show 
that  defendant  was  intoxicated  was  properlj 
overruled  where  there  was  no  offer  to  show  the 
degree  of  intoxication. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec.  Dig.  t  180.*] 

6.  Criminal  Law  (8  1170*)- Appeai>-Haem- 
LESS  Ebbob— ExcLtrsiON  or  Evidence. 

Where  defendant  had  already  testified,  as 
had  several  of  his  witnesses,  as  to  the  nnmber 
of  drinks  he  had  taken,  and  he  himself  as  to 
the  extent  of  his  intoxication,  he  could  not 
have  been  prejudiced  by  disallowance  of  a 
question  asked  him,  when  recalled  to  the  stand, 
as  to  the  amount  of  liquor  be  had  drunk. 

[Ed.  Note.— For  other  cases,  see  Crimintl 
Law,  Cent.  Dig.  i  3146 ;    Dec.  Dig.  t  1170.*] 

Appeal  from  Court  of  Oyer  and  Termbier, 
York  County. 

Henry  Snyder  was  convicted  of  murder  in 
the  first  degree,  and,  he  appeals.    Affirmed. 

Argued  before  PELL,  BROWN.  MES- 
TREZAT,  POTTER,  and  STEWART,  JJ. 


*ror  otber  cues  se*  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  ladoM 
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John  A.  Hoober,  AUen  C.  WIest,  Paul  O. 
Menges,  and  J.  W.  Gltt,  Jr.,  for  appellant 
William  Ii.  Ammon,  Dist.  Atty.,  and  Harvey 
A.  Gross,  Asst  Dlst  Atty,  for  the  Ck>mmon- 
wealth. 

STEWART,  J.  Six  of  the  assignments  of 
error  have  been  abandoned.  Of  those  re- 
maining, eight  have  regard  to  rulings  of  the 
court  on  offers  of  evidence  which  In  purpose 
and  effect  were  substantially  the  same.  In 
each  instance  the  offer  was  to  show  that 
the  defendant  in  the  early  years  of  his  Ufe 
was  subject  to  frequent  attacks  of  convul- 
sions or  spasms,  which  for  the  time  being 
rendered  him  unconscious,  that  after  his 
twelfth  year  the  attacks  became  less  fre- 
quent, much  milder  in  form,  never  attended 
with  unconsciousness,  that  he  is  still  subject 
to  these  attacks  in  modified  form,  and  that 
he  suffered  one  as  recently  as  the  day  before 
the  crime  was  committed  with  which  be  is 
charged,  this  to  be  followed  by  medical  ex- 
pert opinion  predicated  on  the  facts  proposed 
to  be  shown  as  to  the  character  and  fre- 
quency of  these  attacks,  that  they  were 
epileptic  seizures,  and  further  that  because 
of  this  infirmity,  and  the  added  circum- 
stance, already  appearing  In  the  evidence, 
that  defendant  had  been  drinking  during  the 
afternoon  and  evening  of  the  occurrence,  if 
It  was  he  who  killed  Hoover,  he  was  at  the 
time  acting  under  an  uncontrollable  epileptic 
impulse  during  which  it  was  impossible  for 
him  to  distinguish  right  from  wrong,  and 
during  which  it  was  impossible  for  him  to 
deliberate  or  consider  the  nature  and  conse- 
quence of  his  act.  The  offers  as  we  have  said 
were  substantially  the  same.  They  differed 
only  In  matter  of  detail.  The  same  pur- 
pose, however,  was  not  stated  in  connection 
with  each.  At  one  time  it  was  to  show  in- 
sanity by  way  of  defense ;  at  another  a  con- 
dition of  mind  which  shonid  operate  to  re- 
duce the  grade  of  the  crime.  The  learned 
trial  judge  rejected  them  all,  and  in  this  we 
think  he  was  entirely  right.  The  offers  as- 
sociated and  combined  two  mental  conditions 
which  need  always  to  be  clearly  distinguish- 
ed where  the  effort  is  to  refer  an  illegal  act 
to  their  joint  Influence — insanity,  and  intoxi- 
cation. The  former  excuses  the  act  The 
latter  at  most  can  only  mitigate  its  crim- 
inality. The  unsoundness  that  excuses  must 
be  so  great  as  to  control  the  will  of  the  sub- 
ject and  deprive  him  of  free  moral  action. 
When  this  mental  condition  has  been  shown, 
the  defense  Is  complete  and  absolute,  and  it 
helps  nothing  to  show  in  addition  that  the 
unfortunate  subject  was  Intoxicated  as  well. 
When  the  unsoundness  Is  not  of  the  degree 
which  exempts  from  legal  liability,  tt  helps 
nothing  to  show  intoxication  by  way  of  ex- 
cusing. It  may  be  a  physiological  fact  that 
one  effect  of  epilepsy  is  to  produce  a  state  of 
mind  easily  excited  by  provocation,  and  that 
this  state  of  mind  Is  intensified  by  intoxica- 


tion to  a  degree  that  would  be  unexpected  in 
one  not  epileptic  from  the  same  amount 
of  drink ;  but  except  as  the  epilepsy  can  be 
shown  to  have  resulted  In  an  unsoundness, 
which  by  itself  would  excuse  an  act,  it  can- 
not become  a  factor  in  determining  the  ques- 
tion of  guilt  or  innocence.  The  epileptic 
who  is  not  shown  to  be  insane  can  no  more 
escape  liability  for  his  acts  done  while  In- 
toxicated than  can  one  not  so  affected.  Were 
it  otherwise,  it  would  follow  that  In  every 
case  where  Intoxication  is  set  up  a  necessary 
Inquiry  would  be  the  susceptibility  of  the 
party  to  intoxicating  Influence';  and  the  ques- 
tion of  guilt  would  be  made  to  depend  upon 
peculiarity  of  individual  temperament  as 
affected  by  drink.  The  law  knows  no  such 
doctrine.  It  does  not  divide  men  into  class- 
es according  to  temperament  or  intellect, 
judging  some  more  favorably  than  others, 
but -it  judges  all  alike.  It  follows  that  In 
ruling  upon  the  offers  which  were  made  to 
show  mental  condition  which  would  excuse 
the  court  could  have  no  regard  to  what  was 
therein  included  as  showing  intoxication. 
No  more  could  the  expert  witnesses  in  form- 
ing their  opinion.  And  yet  the  offers  with- 
out the  expert  opinions  could  have  served 
no  purpose  whatever.  The  facts  proposed  to 
be  shown  were  to  be  introduced  for  no  other 
purpose  than  to  lay  the  foundation  for  such 
testimony  based  upon  the  concurrence  of  dis- 
ease and  intoxication.  Any  such  opinion 
based  on  one  or  the  other  of  these  alone 
would  not  be  within  the  offer.  If  based  on 
Intoxication  alone,  it  would  be  valueless,  for 
that  In  law  does  not  excuse.  It  would  be 
but  little  better  If  based  on  the  testimony 
as  to  defendant's  epilepsy,  for  the  court 
would  have  been  bound  to  hold  that  what- 
ever the  medical  expert  might  say,  the  law 
derived  no  immediate  presumption  of  insani- 
ty from  the  fact  of  epilepsy,  but  leaves  the 
Insanity  to  be  proved  as  any  other  defense, 
not  by  secondary  evidence,  which  at  best 
this  would  be,  but  by  evidence  establishing 
the  direct  fact.  Laros  v.  Commonwealth, 
84  Pa.  200.  In  the  case  cited  It  was  said 
with  respect  to  similar  offers  of  testimony-: 
"They  were  all  offers  collateral  or  secondary 
to  the  proof  of  Insanity,  and  were  not  admis- 
sible until  direct  evidence  of  the  prisoner's 
Insanity  bad  been  given.  A  court  Is  not 
bound  to  hear  evidence  of  the  insanity  of  a 
man's  relatives,  or  evidence  of  his  proper 
instruction  In  morals  and  religion,  or  of  the 
kind  treatment  of  bis  relatives  and  friends, 
as  grounds  of  a  presumption  of  possible  in- 
sanity, until  some  evidence  has  been  given 
that  the  prisoner  himself  has  shown  signs 
of  his  own  insanity.  Now.  when  these  of- 
fers were  made,  no  evidence  of  his  own  in- 
sanity had  been  given.  That  he  had  at  long 
Intervals  before  the  week  of  the  murder 
suffered  spasms  or  fits  of  some  kind  affecting 
him  bodily  is  all  that  had  been  proved,  but 
no    mental   unsoundness   has    been    shown. 
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Tbeae  offers  were  not  renewed  after  evi- 
dence was  given  of  an  affection  resembling 
epilepsy,  and  a  possible  epileptic  Insanity. 
Indeed,  the  evidence  of  even  a  possible 
epileptic  Insanity  was  so  wealc  It  would 
scarcely  have  been  substantial  error  to  re- 
ject the  evidence  a  second  time.  It  mnst 
not  be  forgotten  that  according  to  the  evi- 
dence, or  even  according  to  common  observa- 
tion, epilepsy  Is  not  commonly  followed  by 
Insanity  until  after  a  long  time  from  the 
first  attack,  and  that  the  proof  of  epilepsy 
famishes  no  immediate  presumption  of  In- 
sanity." The  offers  of  evidence  in  the  pres- 
ent case  were  intended  to  raise  hypothetical 
questions.  They  were  all  defective,  some  in 
embracing  too  much,  others  too  little.  We 
have  said  that  what  was  proposed  to  be 
proved  on  the  score  of  insanity  was  purely 
secondary. 

The  case  stood  thus  on  the  evidence:  The 
defendant,  a  young  man  who  has  passed  his 
majority,  was  shown  to  have  lived  his  en- 
tire life  in  the  district  In  which  he  was  bom, 
and  was  generally  acquainted  throughout 
the  community.  Many  of  his  neighbors  and 
acquaintances  had  been  called  to  testify  as 
to  his  reputation  for  peaceableness.  Not  one 
was  asked  a  question  touching  his  sanity, 
and  not  a  single  irrational  act  or  speech 
during  the  whole  period  of  his  life  had  been 
shown.  The  first  and  only  suggestion  of  In- 
sanity came  with  the  offers  to  show  epileptic 
seizures  to  the  extent  indicated,  and  this 
not  by  physicians  who  had  ever  seen  the  de- 
fendant when  under  an  attack  or  while  re- 
covering therefrom,  but  by  parties  without 
professional  skill,  who  it  is  said  would  tes- 
tify that  the  physician  who  attended  the  de- 
fendant when  a  child  had  pronounced  the 
attacks  epileptic  in  character.  Not  only  was 
the  evidence  proposed  secondary,  and  for 
that  reason  properly  excluded,  but  it  did  not 
in  any  reasonable  way  tend  to  prove  the  fact 
alleged.  These  assignments  of  error  are 
overruled. 

The  twelfth  and  thirteenth  assignments 
complain  of  the  admission  of  evidence  show- 
ing certain  confessions  made  by  the  defend- 
ant to  his  pastor.  Dr.  Stump,  and  others.  The 
evidence  was  objected  to  on  the  ground  that 
the  confessions  were  made  In  consequence 
of  Inducement  held  out  by  Dr.  Stump.  It 
does  not  appear  that  any  of  the  other  wit- 
nesses who  testified  to  confessions  offered 
any  Inducement  whatever  to  defendant  to 
admit  his  guilt.  To  some  of  them  the  admis- 
sions were  made  days  after  the  Interview 
between  the  defendant  and  Dr.  Stump;  but 
It  was  contended  that  nevertheless  it  was  not 
shown  that,  the  influence  of  the  promise  or 
Inducement  extended  by  the  latter  had  ceas- 
ed to  operate.  We  are  unable  to  see  the 
force  of  the  objection  even  in  its  application 
to  the  testimony  of  Dr.  Stump.  While  what 
he  said  may  have  induced  the  defendant  to 
break  silence,  it  certainly  was  no  inducement 

'  the  defendant  to  confess  guilt  by  speaking 


untruthfully  in  regard  to  the  fact  It  was 
because  of  his  office  as  pastor  that  Dr. 
Stump  sought  the  first  Interview.  When  he 
called  the  second  time.  It  was  at  the  so- 
licitation of  the  defendant  What  occurred 
at  this  interview  was  in  the  presence  of  the 
officer  who  had  made  the  arrest.  Dr.  Stump 
repeated  what  he  had  said  to  the  defendant 
in  the  first  interview,  that  it  would  be  bet- 
ter for  him  to  tell  the  truth,  adding  that  he, 
the  witness,  could  da  more  for  him  if  be 
told  the  truth.  Before  the  defendant  had 
opportunity  to  express  himself  at  all.  White, 
the  officer  present,  interfered  with  the  re- 
mark: "Reverend,  as  a  detective  I  wish  yoa 
would  not  make  a  remark  of  that  kind.  I 
may  be  a  witness  against  Henry,  and  I  can 
offer  him  no  promise  of  any  kind,  and  I 
hope  you  don't  mention  that  again."  It  waa 
after  being  thus  cautioned  that  defendant 
made  the  declarations  In  the  presence  of 
Dr.  Stump  and  White  which  were  offered  to 
be  shown.  Later  on  the  same  declarations 
were  made  to  others.  To  apply  this-  rule 
which  excludes  confession  made  under  the 
Influence  of  threat  or  promise  to  a  case  like 
this  would  be  stretching  it  to  a  most  unrea- 
sonable limit.  If  what  was  said  by  Dr. 
Stump  can  be  regarded  as  a  promise  calcu- 
lated to  Induce  a  confession,  certainly  what- 
ever influ«ice  it  could  have  had  in  this  di- 
rection must  have  been  entirely  neutralized 
or  avoided  by  what  the  officer  said  in  r^ly. 
If  Dr.  Stump's  testimony  was  admissible, 
and  we  think  it  was,  the  testimony  of  the 
other  witnesses  as  to  the  confessions,  of 
course,  stood  clear  of  all  possible  objections. 

The  assignments  15  and  18,  inclusive, 
charge  error  in  answers  to  points  submitted. 
These  points  were  predicated  on  a  killing 
as  the  result  of  a  sudden  Impulse  or  im- 
petuous temper,  and  asked  instructions  that 
the  guilt  in  such  case  would  be  less  than 
murder  in  the  first  d^ree.  There  was  noth- 
ing In  the  case  calling  for  any  such  instruc- 
tions, however  correctly  the  law  may  have 
been  expressed  in  the  points.  The  defendant 
had  denied  the  killing  and  all  knowledge  of  it 
There  was  no  living  witness,  unless  himself, 
to  testify  to  the  circumstances  under  which 
the  killing  was  done.  Consequently  there  was 
nothing  In  the  evidence  upon  which  a  finding 
that  the  killing  was  the  result  of  sudden  im- 
pulse could  rest.  On  the  other  hand,  such 
circumstantial  evidence  as  was  produced  in 
regard  to  the  occurrence  warranted  an  infer- 
ence that  the  shooting  was  a  deliberate  act 
wholly  consistent  vrlth  the  specific  Intent  to 
take  life.  These  assignments  are  without 
merit 

The  ninth  and  tenth  assignments  relate 
to  rulings  of  the  court  on  offers  of  evi- 
dence to  show  that  if  defendant  did  the 
killing,  he  was  at  the  time  of  the  commis- 
sion of  the  act  intoxicated.  Lester  Kanff- 
uiaii,  a  young  man  who  had  been  in  defend- 
ant's company  during  the  afternoon  and 
evening  until  within  a  very  short  time  of 
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tlie  tragedy,  having  testified  for  tbe  com- 
monwealth, was  recalled  by  the  defendant 
in  torn,  and  It  was  proposed  to  ask  blm 
what  the  defendant's  condition  was  with  re- 
spect to  sobriety  when  he  parted  from  blm. 
The  pnrpose  as  stated  was  to  show  defend- 
ant's intoxicated  condition  to  rebut  presump- 
tion of  ddiberatlon  and  premeditation.  The 
ruling  rejecting  the  offer  was  as  follows: 
"In  tbe  form  in  which  the  offer  has  been 
made  merely  to  prove  drunkenness  we  regard 
It  as  Inadmissible,  and  overrule  the  offer 
and  seal  an  exception  for  the  defendant 
Drunkenness  Is  no  valid  defense."  Tbe  of- 
fer being  renewed,  it  was  again  rejected  un- 
der the  following  ruling:  "We  understand 
tlUs  to  be  simply  an  offer  to  show  that  tbe 
defendant  was  under  tbe  influence  of  liquor 
and  without  any  Information  in  It  as  to 
what  tbe  degree  of  bis  intoxication  may 
have  been,  and  with  no  offer  to  show  by  this 
or  any  other  witness  that  he  was  so  much 
intoxicated  that  his  mind  was  Incapable  to 
form  a  deliberate  intent  or  premeditate  a 
design  to  kill  and  carry  it  out.  In  the  form 
in  which  tbe  offer  is  made  we  reject  It." 
These  rulings  were  correct.  Mere  Intoxica- 
tion does  not  imply  loss  of  power  to  form 
specific  Intent;  and  therefore  tbe  evidence 
here  offered  was  irrelevant.  Intoxication 
Is  a  matter  of  degree.  It  may  be  so  mild  as 
to  disturb  normal  mental  action  but  slight- 
ly; again,  It  may  be  so  deep  that  tbe  sub- 
ject Is  almost,  if  not  entirely,  without  con- 
sciousness. Between  these  two  extremes 
there  are  many  d^rees.  The  ofter  in  this 
case  discloses  nothing  as  to  the  degree  of 
tbe  defwdant's  Intoxication.  Tbe  ruling  of 
the  court  was  based  on  this  fact,  and  the 
reason  was  so  clearly  stated  that  it  cannot 
for  an  Instant  be  supposed  that  tbe  learned 
eonnsel  for  the  defendant,  who  have  shown 
such  zeal  in  their  dlent's  cause,  would  not 
have  enlarged  their  offer  to  bring  it  within 
legal  requirements  if  the  evidence  had  been 
at  hand  to  warrant  it.  As  it  stood  it  came 
far  short;  for,  as  we  have  said,  mere  in- 
toxication without  more  la  insufficient  to 
overcome  the  presumption  of  deliberation 
and  premeditation  which  arises  in  cases  of 
this  character. 

We  think  tbe  question  asked  of  the  de- 
fendant when  recalled  to  the  stand  as  to  the 
amount  of  liquor  be  had  drunk  during  the 
evening  of  the  occurrence  was  not  objection- 
able unless  on  the  ground  that  It  led  to  im- 
necessary  repetition,  and  should  therefore 
have  been  allowed.  But  the  defendant  could 
not  have  been  prejudiced  by  Its  disallow- 
ance He  had  already  testlfled,  as  had  sev- 
eral of  his  witnesses,  as  to  the  number  of 
drinks  be  bad  taken;  and  be  himself  had 
testified  fully  as  to  tbe  extent  of  his  Intox- 
ication. The  answer  to  the  question  would 
therefore  have  elicited  no  fact  not  already 
appearing  In  evidence;   but  would  have  been 


merely  supplemental  to  those  already  adduc- 
ed and  not  contradicted.  Tbe  remaining  as- 
signments suggest  nothing  that  calls  for  dis- 
cussion. 

A  review  of  the  whole  record  leaves  us 
convinced  that  the  case  stands  clear  of  er- 
ror; that  tbe  defendant  had  a  fair  trial  in 
all  respects,  with  every  right  accorded  him 
that  he  was  entitled  to;  and  that  the  jury 
was  adequately  and  correctly  instructed  as 
to  the  law  governing  the  case.  The  record 
exhibits  nothing  that  calls  for  our  inter- 
ference with  tbe  result  reached. 

Tbe  judgment  is  afiirmed ;  and  it  is  order- 
ed that  the  record  be  remitted  to  the  court 
below  that  the  Judgment  may  be  carried  In- 
to execution  according  to  law. 

(ZZ4  Pa.  4BE) 

QUSTINB  V.  WBSTENBERGER. 

(Supreme   Court   of   Ppaosylvaiiia.     April    19, 
1000.) 

1.  MOBTOAOBS    (I    74*)— FOBOEBT— SUFFIOUIf- 

CT  OF  Evidence. 

Where,  on  an  issue  of  forgery  of  the  mort- 
gage In  scire  facias  snr  mortgage,  defendant  de- 
nied that  he  had  executed  it.  and  the  notary 
before  whom  It  was  acknowledged  was  unable 
to  Identify  defetidant  as  the  person  who  had 
acknowledged  it  before  him,  and  other  wit- 
nesses stated  that  they  saw  the  mortgage 
signed,  and  that  defendant  was  not  the  one  who 
bad  executed  it.  and  defendant's  wife  admitted 
that  she  had  induced  her  brother  to  personate 
her  husband  In  executing  the  mortgage,  the 
court  could  not  have  instructed  that  the  no- 
tary's certificate  o(  acknowledgment  was  suffi- 
cient and  strong  evidence  of  tbe  genuineness  of 
the  mortgage;  and  it  was  not  error  to  decline 
to  do  so, 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  74.*] 

2.  Witnesses  (|  37*)->Foboebt— ADinssiBm- 
ITT  or  Evidence.  . 

On  an  issue  in  scire  facias  sur  mortgage 
of  the  forgery  of  the  mortgape,  objection  was 
properly  snstatned  to  a  qnestioh  asked  defend- 
ant if  a  prior  mortgage  had  not  been  paid  ont 
of  the  proceeds  of  the  mortgage  in  question, 
without  first  showing  that  defendant  had  some 
knowledge  of  tbe  transactions  as  to  which  in- 
quii7  was  made. 

[Ed.  Note.— For  other  cases,  see  WitnessaSi 
Cent  Dig.  {{  80-87 ;   Dec  Dig.  i  37. »] 

3.  Husband  and  Wife  ({  102*)— LiiABii.iTr 
or  Husband  fob  Acts  of  Wife— Defen- 
ses. 

Judgment  cannot  be  given  for  plaintiff  in 
an  action  to  foreclose  a  mortgage  of  a  fans- 
band's  property,  the  forgery  of  which  has  been 
propured  by  his  wife,  upon  the  theory  that  a 
husband  is  liable  for  the  torts  of  his  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  I  102.*] 

4.  Husband  and  Wife  (J  102*)— LiABiLirt 

FOB  TOBTS  of   WIIE. 

Under  Act  June  8,  1893  (P.  L.  344),  per- 
mitting a  married  woman  to  be  sued  as  If  un- 
married, she,  and  not  her  husband,  is  liable 
in  damages  for  her  torts. 

WEd.  Note.— For  other  cases,  see  Hnsband  and 
ife,  Dec.  Dig.  i  102.*) 

Appeal  from  Court  of  Common  Pleas,  Del- 
aware County. 
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Action  by  Era  I.  Onstlne  against  John  A. 
M.  Westenberger.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

At  the  trial  when  the  defendant  was  on 
the  stand  he  was  asked  this  question  in  rela- 
tion to  a  prior  mortgage  on  the  property:  "Q. 
Was  not  that  mortgage  held  by  the  Home 
Building  &  Loan  Association  paid  oft  out  of 
the  proceeds  of  this  very  mortgage  in  salt? 
(Objected  to.)  The  Court:  The  objection  to 
that  question  Is  sustained  with  leave  to  the 
plaintlfT  to  maice  the  same  inquiry  when  some 
knowledge  of  this  mortgage  or  of  its  payment 
Is  traced  to  him.  With  leave  to  the  plaintiff 
to  renew  the  ofTer  when  some  knowledge  of 
the  transactions  Inquired  of  are  traced  to  the 
witness  by  his  examination  of  him  or  other 
evidence.  My  thought  is  this:  That  It  Is  nec- 
essary to  the  plaintiff's  case  to  establish  to 
the  satisfaction  of  the  Jury  that  this  mort- 
gage was  executed  by  the  defendant  or  was 
executed  with  bis  previous  authority  or  sub- 
sequent ratification,  and  so  far  as  ratification 
is  concerned  there  can  be  no  ratification  with- 
out knowledge,  the  court  holding  that  the  pre- 
liminary requisite  of  ratification.  Some  evi- 
dence must  be  established  before  the  question 
ruled  out  can  be  inquired  of."  Similar  ques- 
tions were  also  rejected. 

PlaintlfT  presented  the  following  points: 

"(1)  The  execution  and  acknowledgment  of 
the  mortgage  in  suit  evidenced  by  the  official 
notarial  certificate  and  the  subsequent  record- 
ing of  the  mortgage  Is  sufficient  and  strong 
evidence  of  the  genuineness  of  the  mortgage, 
and  entitles  the  plaintiff  to  a  verdict  in  her 
favor  unless  overcome  by  convincing  counter- 
Tailing  evidence  which  satisfies  the  Jury  to 
the  contniry.  Answer:  The  court  is  unable 
to  say  that  the  certificate  of  the  notary  pub- 
lic Is  sufficient  and  strong  evidence  of  the 
genuineness  of  the  mortgage.  The  law  makes 
It  evidence.  It  Is  technically  evidence.  But 
you  will  see  that.  If  the  facts  certified  to  in 
the  certificate  are  successfully  attacked  by 
testimony,  why,  not  only  the  evidence  of  the 
certificate  is  not  sufficient  and  not  strong, 
but.  If  the  evidence  in  your  Judgment  attacks 
It,  overwhelms  It  with  defeat,  why,  of  course, 
it  Is  no  evidence;  you  will  not  be  governed  by 
It  at  all. 

"(2.  not  read  to  Jury)  In  the  consideration 
of  the  evidence  upon  the  question  of  the  ex- 
ecution of  the  paper  if  the  jury  do  not  believe 
the  statement  of  the  witness,  John  Westen- 
berger,  that  the  execution  was  not  authorized 
by  him,  and  also  that  he  was  not  a  party  to 
the  i>eri>etration  of  a  fraud  upon  the  plain- 
tiff by  deceiving  her  into  a  belief  in  the  gen- 
uineness of  the  mortgage,  they  may  disbelieve 
bis  defense  and  find  a  verdict  for  the  plaintiff. 
Answer:  Refused. 

"(3,  not  read  to  jury)  If  under  all  the  evi- 
dence In  the  case  the  fraud  In  the  case  was 
that  of  defendant's  wife,  the  husband  would 
In  law  be  answerable  for  this  to  the  plaintiff 
as  for  his  own  fraud,  and  the  verdict  should 
be  for  the  plaintiff.    Answer:  Refused. 


"(4)  a^e  proofs  offered  by  tbe  plaintiff  are 
sufficient  in  the  first  Instance  to  entitle  her 
to  a  verdict,  and  nnder  all  the  evidence  the 
Jury  may  find  a  verdict  In  her  favor.  An- 
swer: That  can't  be  affirmed  Jnst  as  It  is 
written.  The  law  is  that  the  certificate  of  the 
notary  public  is  written  prima  facie  evidence, 
and  If  there  were  no  other  proofs  in  the  case 
that  certificate  would  prevail,  and  in  that 
sense  the  certificate  of  the  notary  public  is 
sufficient,  but  if,  as  I  said  before.  It  is  to  your 
satisfaction  shown  that  the  certificate  is  not 
true,  why,  of  coarse,  the  facts  found  in  the 
certificate  are  not  the  facts  you  would  find  by 
your  verdict 

"(S)  Under  all  the  evidence  the  Jury  may 
find  a  verdict  In  her  favor.  Answer:  Well, 
It  Is  proper  to  say  that  In  the  Judgment  of 
the  court,  by  which  yoa  are  not  bound  at  all, 
the  weight  of  the  evidence  is  against  this  cer- 
tificate, and  I  do  not  hesitate  to  say  so,  at  the 
same  time  saying  that  you  are  not  bound  by 
the  view  that  the  court  takes  of  the  weight 
of  the  evidence." 

Argued  before  FELL,  BROWN,  MBSTEE- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

O.  B.  Dickinson  and  Edward  P.  Bliss,  for 
appellant  G.  Herbert  Jenkins  and  William 
Taylor,  for  appellee. 

BROWN,  J.  The  defense  In  this  case  was 
that  the  mortgage  was  a  forgery,  and,  under 
evidence  that  could  not  fairly  have  led  to  any 
other  conclusion,  the  Jury  so  found.  On  this 
appeal'  the  chief  complaint  of  the  appellant  Is 
that  the  judge  failed  in  his  charge  to  give  due 
weight  to  the  notary's  certificate  of  acknowl- 
edgment The  mortgage  was  offered  In  evi- 
dence with  no  o£her  proof  of  its  execution 
than  this  certificate.  It  was  admitted  by  the 
court  as  the  duly  executed  act  and  deed  of 
the  appellee,  and,  but  for  the  defense  that 
followed,  judgment  would  have  been  directed 
for  the  appellant  The  case,  as  presented  to 
the  jury  under  uncontradicted  evidence,  show- 
ed that  the  mortgage  had  been  executed  and 
acknowledged  by  one  who  had  personated  the 
appellee.  Called  as  a  witness  in  his  own  be- 
half, the  latter  testified  that  he  had  not  ex- 
ecuted it,  bad  never  appeared  before  the  no- 
tary public,  and  that  the  first  tihie  he  saw  it 
was  when  the  case  was  called  for  trial  at  a 
previous  term  of  court  His  wife,  properly 
designated  by  the  trial  Judge  as  a  bad  wo- 
man, had  induced  her  brother  to  personate 
her  husband  In  executing  the  mortgage  and 
acknowledging  It  before  the  notary.  That  of- 
ficer, who  was  one  of  the  witnesses  to  the  ex- 
ecution of  the  mortgage,  was  unable  to  Identi- 
fy the  appellee  as  the  man  who  had  signed 
and  acknowledged  It  before  him.  Albert  W. 
James,  the  other  witness  to  the  execution  of- 
it,  accompanied  the  man  who  signed  it  to  the 
notary's  office,  and  testified  positively  that 
the  appellee  was  not  the  one  who  had  signed 
and  acknowledged  it  In  his  presence.  Anoth- 
er witness,  Albert  James,  the  real  estate 
agent  to  whom  application  was  made  for  the 
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loan,  stated  with  equal  posltiveness  tbat  the 
appellee  was  not  the  man  who  had  executed 
the  mortgage  In  his  office.  Samuel  Bunting, 
who  finally  negotiated  the  loan  and  saw  the 
mortgage  signed,  testified  In  the  same  posi- 
tive manner  that  the  appellee  was  not  the 
per8<»  who  executed  it.  The  admission  of 
the  wife  of  the  appellee  on  the  trial  was  that 
she  needed  money  and  asked  her  brother  to 
go  to  the  office  of  Mr.  James  and  personate 
her  husband  In  the  execution  of  the  mortgage, 
believing  that  she  would  be  able  to  repay  the 
loan  herself.  Under  this  state  of  facts  the 
court  could  not  have  Instructed  the  Jury  to 
give  to  the  certificate  of  the  notary  the  weight 
which  counsel  for  appellant  insists  should 
have  been  attached  to  it.  Mlchener  and  Wife 
V.  Caveuder.  38  Pa.  334,  80  Am.  Dec  486; 
Beineman  v.  Moon,  12  Plttsb.  Leg.  J.  (N.  S.) 
1G7;  Smith,  Executrix,  v.  Markland  et  aU 
223  Pa.  ikjo,  72  AtL  1047.  The  case  Is  not  one 
of  a  certificate  of  a  notary  before  whom  the 
real  mortgagor  actually  appeared,  and  an  ef- 
fort is  made  to  contradict  tbat  to  which  the 
officer  certifies.  If  It  were,  some  of  the  many 
cases  cited  might  apply. 

The  excluded  offers  of  the  plaintiff  which 
are  the  subjects  of  the  eleventh,  twelfth,  and 
thirteenth  assignments  of  error  were  proper- 
ly overruled,  for  the  reason  given  by  the 
court  in  sustaining  the  objections  to  them. 
As  to  the  third  and  last  position  of  the  ap- 
pellant, that  she  ought  to  recover  because  the 
appellee  Is  answerable  for  the  torts  of  his 
wife,  we  need  only  say  we  know  of  no  rule  of 
law  that  ever  permitted  a  husband's  property 
to  be  taken  from  him  on  a  deed  forged  by  bis 
wife,  or  the  forgery  of  which  was  procured 
by  her.  Since  the  passage  of  the  act  of  June 
8,  1893  (P.  L.  344),  a  married  woman  may 
be  sued  civilly  In  all  respects  and  in  any 
form  of  action  with  the  same  effect  and  re- 
sults and  consequences  as  an  unmarried  per- 
son, except  that  she  may  not  be  arrested  or 
Imprisoned  for  her  torts.  Under  that  act  she, 
and  not  her  husband,  is  liable  in  damages 
for  her  torts. 

The  assiiniments  of  error  are  -all  overruled, 
and  the  Judgment  is  affirmed. 


OMPa.  462) 

In  le  BAEDBR'S  ESTATB. 

(Supreme  Court  of  Ppnnsylvania.    April  19, 
1000.) 

1.  asstqnuents    ft   54*)  —  considebatioit — 
Enfobcement. 

An  assignment  by  a  wife  of  an  expectancy 
of  an  interest  in  the  income  from  her  facher-in- 
law's  estate,  contingent  on  her  surviving  her 
hnxbnnd.  in  considt^ration  of  a  conveyance  of 
certain  real  estate  aad  the  cancellation  of  a  debt 
of  the  husband  to  the  assignee,  cannot  be  sus- 
tained, where  tlie  assignee  refuses  to  convey  the 
teal  estate  mentioned  in  the  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  I  112;   Dec.  Dig.  {  54.»] 


2.  Assignments    (J    8*)— Vaujditt— Conttw- 
GENT  Estate. 

An  assignment  of  the  expectancy  of  an  in> 
terest  ia  the  income  of  the  estate  of  the  father- 
in-law  of  the  assignor,  contingent  upon  the  as- 
signor surviving  her  husband,  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {  16 ;    Dec.  Dig.  {  9.*] 

3.  EVIOENCS  ({  419*)— PXBOI.  EVIOBNOS-COIT- 

SIOEBATJON. 

A  recital  in  an  assignment  of  the  receipt  of 
the  consideration  is  not  conclusive. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  §8  1912-1928 ;  Dec  Dig.  {  419.*] 

Appeal  from  Orphans'  Court,  Montgomery 
County. 

In  the  matter  of  the  estate  of  Charles 
Baeder.  From  a  decree  sustaining  excep- 
tions to  adjudication.  Bertha  L.  Baeder  ap- 
peals.   Reversed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

John  G.  Johnson  and  Maurice  Bower  Saul, 
for  appellant    Bernard  Gilpin,  for  appellee. 

BROWN,  J.  The  assignment  of  Bertha  L. 
Baeder,  the  appellant,  to  Howard  R.  Kern, 
is  void  for  want  of  consideration.  This  was 
the  first  and  correct  view  of  the  court  be- 
low, and  ought  to  have  been  adhered  to  on 
the  exceptions  to  the  adjudication.  TIi"  con- 
sideration moving  to  the  appellant  in  t  ..ucut- 
ing  the  assignment  with  her  husband  was  the 
procuring  of  a  conveyance  to  her  by  Kern 
of  12  properties  In  the  city  of  Philadelphia, 
having  a  value  above  the  Incumbrances 
against  them  of  $29,200,  and  then  follows  a 
consideration  of  the  husband's  existing  in- 
debtedness to  the  assignee  of  |10,000.  Though 
the  assignment  acknowledges  the  receipt  of 
the  conveyance  of  the  properties,  such  ac- 
knowledgment Is  not  conclusive.  Nichols  v. 
Nichols,  133  Pa.  438,  19  Atl.  422;  McPher- 
ran'a  Estate,  212  Pa.  42S,  61  AtL  9.54. 

Under  competent  evidence  the  court  found 
as  a  fact  that  there  had  been  no  conveyance 
of  the  properties  to  the  appellant;  but,  be- 
cause the  assignment  was  to  secure  to  Kern 
the  payment  of  $10,000  of  the  husband's  ex- 
isting indebtedness,  it  was  held  to  be  valid 
for  that  purpose.  This  was  error.  Even  If 
the  wife  could  have  pledged  her  contingent 
Interest  in  the  estate  of  her  father-in-law 
to  secure  the  $10,000  indebtedness  of  her 
husband,  and  an  assignment  for  that  pur- 
pose alone  held  by  the  appellee  would  be 
valid,  he  holds  no  such  assignment  The 
one  under  which  he  claims  contains  a  valu- 
able consideration  moving  directly  to  the 
appellant ;  but  as  a  matter  of  fact  she  never 
received  it,  and  non  constat  that  without  the 
Inducement  so  held  out  to  her  directly  she 
would  have  assigned  her  Interest  in  the  es- 
tate merely  to  secure  the  payment  of  her 
husband's  Indebtedness. 

Her  assignment  was  but  an  expectancy  of 
an  interest  in  the  Income  from  her  father* 
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l»4a«1i  estate^  contingent  upon  her  snrrlr- 
tug  ber  husband.  If  she  died  before  him, 
■ke  was  to  get  nothing  from  the  estate.  Such 
an  assignment  Is  not  valid  at  law  at  the  time 
It  was  executed,  but  Is  merely  an  executory 
agreement,  to  be  equitably  enforced  when 
tbe  Interest  which  It  was  Intended  to  convey 
Tests  in  the  assignor.  Bayler  t.  Common- 
wealth, 40  Pa.  37,  80  Am.  Dec.  B61;  Ruple 
T.  Bindley,  91  Pa.  296;  Whelen  v.  Phillips, 
161  Pa.  312,  25  Atl.  44.  Kern  is  to  be  re- 
garded as  seeking  to  enfotce  performance  of 
the  agreement  with  him.  He  has  not  per- 
formed, and  cannot,  therefore,  call  for  per- 
formance by  the  appellant 

Other  questions  raised  need  not  be  consid- 
ered. 

The  assignments  of  error  are  sustained, 
the  decree  of  the  court  below  is  rerersed, 
and  the  adjudication  is  directed  to  be  con- 
firmed absolutely;  the  costs  on  this  appeal 
to  be  paid  by  the  appellee^ 


CtM  Pa.  4S2) 

SAMUEL  et  al.  t.  SOTA  ft  AZNAB. 

(Supreme  Court  of  Pennsylvania.    April  12, 
1900.) 

1.  Cotnrrs    (|    242*)— JuBisDionoir— Axotmr 

IN   CONTBOVEBST. 

Under  Act  May  3,  1899.  J  4  (P.  L.  249). 

Sroviding  that  in  any  lait,  if  plaintiff  recovers 
amagee,  the  amount  of  the  jnag^nent  or  decree 
shall  De  proof  of  the  amount  in  controversy,  but, 
if  he  recovera  nothing,  the  amount  in  contro- 
versy shall  be  determined  by  the  amount  of  dam- 
ages claimed,  the  test  of  Jurisdiction  of  the  Su- 
perior Court  on  appeal  from  the  court  of  com- 
mon pleas,  where  plaintiff  fails  to  recover  any- 
thing, is  the  amount  claimed  in  the  declaration. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  242.»]  ^ 

2.  CoTTBTB  (S  242*)— Afpellatk  Jttbisdictior 
—Amount  in  Contboverst. 

Where  the  amount  claimed  in  plaintiff's 
statement  is  under  $1,500,  an  appeal  from  an 
order  discharging  a  rule  for  judgment  for  want 
of  a  suiBcient  affidavit  of  defense  lies  to  the 
Superior  Court,  though  a  counterclaim  is  for  an 
amount  in  excess  of  $1,500,  and  its  establish- 
ment would  entitle  defendant  to  a  certificate  for 
an  amount  in  excess  of  $1,500,  though  plaintiffs 
claim  be  allowed. 

rE}d.  Note.— For  other  cases,  see  Courts,  C«it. 
Dig.  {  491)i ;   Dec.  Dig.  i  242.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Franlc  Samuel  and  Silas  M.  Tom- 
llnson  againat  Sota  ft  Aznar.  From  an  or- 
der discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  plaintiffs 
appeal.     Appeal  remitted  to  Superior  Court 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BLKIN, 
JJ. 

Lewis  Lawrence  Smith,  for  appellants. 
Stevens  Heckscher,  for  appellees. 

FELL,  J.  The  question  of  jurisdiction  was 
not  raised  by  the  appellees,  but  it  is  incum- 
bent upon  us  to  notice  It    The  appeal  is  from 


an  order  discharging  a  rule  for  judgment  tat 
want  of  a  sufficient  affidavit  of  defense.  It 
appears  from  the  plaintiffs'  statement  of 
claim  that  the  action  was  brought  to  recover 
the  sum  of  $766,  the  amount  of  overpayment 
for  Iron  ore  bought  by  the  plaintiffs  from  the 
defendants.  The  correctness  of  the  claim 
made  and  the  defendants'  liability  are  ex- 
pressly admitted  in  the  affidavit  of  defense; 
but  the  defendants  set  up  a  counterclaim  for 
$2,379  for  the  breach  of  another  contract  en- 
tirely distinct  from  the  one  on  which  suit  is 
brought  The  validity  of  the  counterclaim, 
under  the  facts  alleged  in  the  affidavit  of  de- 
fense, Is  the  only  matter  In  controversy,  and 
the  establishment  of  the  claim  at  the  trial 
would  entitle  the  defendants  to  a  certificate 
for  an  amount  larger  than  the  jurisdictional 
limit  of  the  Superior  Court  This  does  not, 
however,  affect  the  question  of  jurisdiction. 

Where  the  jurisdiction  of  the  Superior 
Court  depends  upon  the  amount  in  controv^ 
sy,  the  mode  by  which  the  amouut  shall  be 
determined  is  fixed  by  section  4  of  the  act  of 
May  5,  1809  (P.  U  249),  which  provides,  inter 
alia,  that  "in  any  suit,  distribution  or  pro- 
ceeding in  the  common  pleas  or  orphans' 
court  If  the  plaintiff  or  claimant  recovers 
damages  either  for  a  tort  or  for  a  breach  of 
ctmtract,  the  amount  of  the  judgment  decree 
or  award  shall  be  conclusive  proof  of  the 
amount  really  In  controversy;  but  if  he  re- 
covers nothing,  the  amount  really  in  contro- 
versy shall  be  determined  by  the  amount  of 
damages  claimed  in  the  statement  of  claim 
or  declaration."  The  question  of  jurisdiction 
Is  thus  fixed  by  the  act  of  assembly,  and  the 
test  where  the  plaintiff  falls  to  recover  any- 
thing. Is  the  amount  of  his  claim  as  declared 
upon. 

The  appeal  la  remitted  to  the  Superior 
Court 

(22t  Pa.   EW; 

In  I*  CUMMISKT'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    April  19^ 
1909.) 

EIXKCUTORS    ANO    AOMINIBTBATORS    (t   221*)   — 

Claims    Aoainst    Estate— PaiwtniiTioNS 

AND  Bdsden  or  Pboof. 

Board  and  nursing  bills  for  a  series  of  year* 
are  prima  facie  presumed  to  be  paid  at  stated 
periods,  especially  where  the  claim  is  presented 
against  a  decedent's  estate,  and  such  presump- 
tion would  arise  where  decedent  customarily 
paid  her  bills  promptly  and  had  ample  meana 
to  pay,  and  claimant's  condition  was  not  such 
as  to  justify  the  beWet  that  payment  would 
have  been  postponed,  and  a  claim  for  more  than 
three  years'  board  and  nursing  will  not  l>e  al- 
lowed without  satisfactory  evidence  to  overcome 
the  presumption. 

[Ed.  Note.— For  other  cases,  see  Executore 
and  Administrators,  Cent  Dig.  It  901,  185S- 
1861;   Dec  Dig.  |  221.*] 

Appeal  from  Orphans'  Court,  Philadelphia 

County. 

Claim  by  Sarah  J.  McEvoy  against  th« 
estate    of    Laura    E.    Cnnniilsky,    deceased. 
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The  andldnK  Judge  dtenltowed  the  claim, 
but  the  court  in  banc  reversed  him,  and  Maa- 
rlce  E.  Cummlsky,  administrator,  appeals. 
Reversed. 

Argued  before  MITCHEI<L.  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  O.  Johnson,  Edmund  Randall,  and 
James  A.  Flaherty,  for  appellant.  Mldiael  J. 
Ryan,  for  appellee. 

MBSTREZAT.  J.  This  i«  a  claim  by  Ifra. 
Sarah  J.  McEvoy  on  a  quantum  meruit  for 
the  board  and  nursing  of  Miss  Laura  E. 
Cummlsky,  the  decedent,  for  164  weeks, 
from  October  9,  1003,  to  November  24,  1906, 
at  the  rate  of  $10  a  week.  The  claimant  ad- 
mits a  credit  of  $42  paid  her  In  1906  leaving 
a  balance  of  $1,698  payable  out  of  the  de- 
cedent's estate.  Laura  E.  Cummlsky  died 
on  November  24,  1906,  Intestate,  unmarrtud, 
without  issue  and  leaving  certain  next  of  kin 
to  survive  her.  It  appeared  from  the  evi- 
dence that  the  decedent  had  lived  at  the 
home  of  Mrs.  McEvoy  for  about  three  years 
Immediately  prior  to  her  death.  She  had 
her  room  and  took  her  meals  with  Mrs. 
McE^oy's  family,  which  consisted  of  her 
husband  and  herself.  When  the  decedent 
was  sick,  Mrs.  McEvoy  gave  her  the  atten- 
tion required  by  an  ailing  persoa  There 
was  no  contract  or  agreement  between  the 
decedent  and  Mrs.  McEvoy  by  which  the 
latter  was  to  be  paid  for  board  and  nursing. 
One  witness  testified  that  on  a  certain  occa- 
sion the  decedent  had  said  to  him:  "I  will 
give  It  [the  place  she  lived  on]  to  Mrs.  Mc- 
Evoy for  what  she  has  done  for  me,  and  that 
will  hardly  pay  her."  Another  witness  tes- 
tified that  she  knew  and  called  on  Miss 
Cummlsky;  that  the  latter  told  her  she  ex- 
pected to  end  her  days  with  Mrs.  McEvoy. 
"She  never  spoke  of  paying,  she  always 
spoke  In  a  roundabout  way  of  rewarding 
Sarah  [Mrs.  McBvoyJ  ultimately."  The  de- 
cedent left  a  personal  estate  of  $13,000,  and 
only  a  small  debt  due  the  attending  physi- 
cian. She  owned  certain  real  estate,  and 
received  an  Income  on  mortgages  aggregating 
$8,000  which  formed  part  of  her  estate.  The 
claimant  was  formerly  Miss  McOlnnls,  and 
for  many  years  prior  to  her  marriage  was  the 
servant  of  the  decedent.  After  she  was  mar- 
ried, she  and  her  husband  removed  to  the 
suburbs  of  West  Philadelphia,  where  the 
boarding  and  nursing  for  which  this  claim  is 
presented  were  furnished  the  decedent  Mr. 
McEvoy  kept  a  small  cigar  store  on  the  first 
floor  of  his  residence.  The  auditing  Judge 
disallowed  the  claim,  holding  that  there 
was  no  competent  evidence  as  to  the  value 
of  the  board  or  any  evidence  to  rebut  the 
presumption  that  It  was  paid  at  periodic  In- 
tervals. The  Judge  also  held  that  the  Ume 
for  which  the  services  for  nursing  was 
claimed  was  not  accurately  fixed,  and  that  the 
dedarationa  of  the  decedent,  testified  to  by  I 


the  witnesses  above  referred  to,  were  not 
sufficiently  connected  with  the  claim  for 
board  and  nursing  to  warrant  tlie  conclu- 
sion that  they  were  meant  to  cover  a  debt 
incurred. .  The  court  In  banc  reversed  the 
auditing  judge  and  allowed  the  claim,  hold- 
ing that  there  was  sufficient  evidence  to  re- 
but the  presumption  of  payment  The  ad- 
ministrator has  taken  this  appeal. 

It  Is  a  weU-establlshed  rule  that  the  wages 
for  domestic  service  are  presumed  to  be  paid 
at  stated  periods,  and  that  when  a  claim 
for  such  service  is  presented  against  a  de- 
cedent's estate,  extending  over  any  great 
length  of  time,  the  burden  Is  upon  the  claim- 
ant to  rebut  the  presumption.  It,  of  course. 
Is  a  presumption  of  fact  which  may  be  re* 
butted  by  competent  evidence,  but  antll 
aatIsfactoi7  evidence  is  produced,  the  pre- 
sumptlon  prevails,  and  the  claim  must  be 
disallowed.  The  same  rule  is  applicable  tn 
cases  -of  boarding  and  nursing  under  circum- 
stances such  as  are  disclosed  in  this  case. 
It  Is  the  habit  and  usage  of  people  to  pay 
their  board  bills  as  well  as  for  services  for 
nursing  at  stated  periods.  This  is  so  wdl 
oaderstood  In  this  country  that  as  in  tbe 
case  of  servants'  wage's,  a  presumption  arises 
that  they  are  periodically  paid.  Especially 
does  this  rule  obtain  where  a  claim  for 
boarding  and  nursing  for  years  Is  presented 
against  the  estate  of  a  decedent  The  pro- 
tection of  the  estates  of  the  dead  requires  its 
rigid  enforcement  The  custom  of  payiqg  for 
such  service  periodically  being  so  well 
known,  It  is  no  hardship  upon  the  party  who 
renders  the  service,  but  presents  no  claim 
for  it  until  after  the  lapse  of  years  and 
after  the  party  to  wholn  the  service  is  ren- 
dered is  dead,  to  require  the  claimant  to 
produce  satisfactory  evidence  that  the  usage 
or  custom  was  not  followed,  and  that  the 
claim  has  not  been  paid.  Conceding  that 
the  decedent  lived  with  Mrs.  McEvoy  during 
the  time  alleged,  there  was  no  evidence  to 
warrant  the  court  in  finding  that  the  claim- 
ant had  not  received  compensation.  It  is  not 
pretended  that  there  was  any  express  con- 
tract imposing  an  obligation  upon  Miss  Cum- 
mlsky to  pay  for  the  services  rendered.  The 
declarations  of  the  decedent  established  no 
such  contract  nor  do  they  show  an  intention 
to  pay  for  the  boarding  and  nursing.  As  sug- 
gested by  the  auditing  judge,  they  show 
nothing  beyond  a  grateful  appreciation  of 
kindness  shown  by  Mrs.  McEvoy  to  the 
decedent  The  simple  anticipation  by  the 
claimant  of  receiving  a  legacy  without  more 
is  not  sufllcient  to  impose  liability  for  such 
services  rendered  a  decedent  There  is  no 
evidence  that  the  decedent  ever  promised  Mrs. 
McEvoy  to  compensate  her  by  a  legacy. 

So  far  as  the  evidence  discloses,  there 
was  no  demand  made  by  Mrs.  McEvoy  of  the 
decedent  for  payment  for  any  services  ren- 
dered. For .  more  than  threo  years,  as  al- 
leged by  the  claimant  these  services  were 
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continuously  rendered.  No  suggestion  comes 
from  Miss  Cumniisky  tbat  she  intended  to 
pay,  and  no  demand  Is  made  by  the  claim- 
ant. In  the  absence-  of  evidence  of  these 
facts,  there  is  a  presumption  that  the  serv- 
ices were  paid  for  at  stated  periods  custo- 
mary in  the  neighborhood.  Tbls  presumption 
is  strengthened  when  it  is  recalled  that  the 
decedent  asked  for  and  paid  her  physician's 
bills  promptly;  that  she  had  ample  means 
which  were  available  to  pay  for  the  services 
as  they  were  rendered;  and  that  the  apparent 
financial  condition  of  the  claimant  and  her 
husband,  as  disclosed  by  the  evidence,  was 
not  such  as  to  Justify  the  belief  that  payment 
for  the  services  woald  have  been  permitted 
to  extend  beyond  the  customary  period  for 
settling  such,  claims.  There  is  no  direct  evi- 
dence that  Miss  Cummisky  did  not  pay  for 
the  services  rendered,  nor  are  there  any 
facts  disclosed  by  the  testimony  which  would 
warrant  the  finding  that  the  usual  rule  of 
periodic  payments  was  not  observed  in  this 
case.  The  decedent  bad  available  means  to 
meet  obligations  of  this  character  as  they 
matured,  and  the  financial  condition  of  the 
claimant  does  not  show  tbat  payment  would 
not  have  been  accepted  or  that  it  was  not 
needed  at  the  times  compensation  for  such 
services  are  usually  and  ordinarily  paid. 
Why  a  party  of  ample  means  should  for 
more  tban  three  years  board  with  and  be 
nursed  by  a  former  servant  with  limited 
means  without  paying  or  having  any  demand 
made  upon  her  for  payment  of  a  sum  ag- 
gregating $520  jper  year  due  for  such  service 
seem^  Incredible;  and,  before  such  claim  is 
awarded  out  of  a  decedent's  estate,  satis- 
factory evidence  of  nonpayment  should  be 
produced.  We  find  no  such  evidence  In  this 
case,  and  consequently  we  are  required  to 
sustain  the  auditing  Judge  in  disallowing 
Mrs.  McEiVoy's  claim. 

The  assignments  of  error  are  sustained, 
and  the  decree  of  the  orphans'  court  Is  re- 
versed. 


(224  Pa.  434) 

KELLER  V.  COHEN. 

(Supreme  Court  of  Pennsylvania.    April  12, 

1909.) 

1.  PiTMENT  (5  8*)— Mode  of  Making. 

It  is  competent  for  parties  to  contract  for 
the  payment  of  an  obliRation  out  Of  a  particular 
fund  and  in  a  particular  manner. 

[Ed.    Note.— For   other  cases,   see   Payment, 
Dec.  Dig.  §  8.*] 

2.  Evidence  (|  463*)— Paboi,  Evidence— Pat- 

KCBNT. 

As  between  the  original  parties,  a  contem- 
poraneous written  agreement  may  be  shown, 
providing  for  the  payment  of  a  note  out  of  a 
particular  fund. 

[Ed.   Note. — For   other   cases,    see    Evidence, 
Cent.  EHg.  ii  2141,  2142 ;   Dec.  Dig.  §  463.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 


Action  by  Joseph  S.  Keller  against  Andrew 
J.  Cohen.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afiirmed. 

Argned  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  ELKIN. 
JJ. 

John  Stokes  Adams,  for  appellant.  Albert 
B.  Welmer,  Andrew  Wright  Crawford,  Wil- 
liam E.  Stokes,  Frederick  M.  Leonard,  and 
Bernard  Gilpin,  for  appellee. 

ELKIN,  J.  TWO  questions  were  decided 
when  this  case  was  here  on  the  former  ap- 
peal, namely:  First,  that  It  la  competent  for 
parties  to  contract  for  the  payment  of  an  ob- 
ligation out  of  a  particular  fund  and  In  a 
particular  manner;  and,  second,  tbat  the 
averments  of  the  affidavits  of  defense,  if 
proven  at  the  trial  and  believed  by  the  Jury, 
were  eufflclent  to  defeat  a  recovery.  Keller 
V.  Cohen,  217  Pa.  622,  66  AtL  862.  The  Judg- 
ment entered  by  the  court  below  at  that  time 
was  reversed  and  a  procedendo  awarded. 
The  parties  went  to  trial,  and  the  defendant 
offered  in  evidence  all  of  the  writings  set  up 
in  tlte  affidavits  of  defense,  which  were  sup- 
plemented by  his  own  testimony  explaining 
the  transaction,  identifying  the  writings.  In- 
cluding the  notes  in  suit,  and  showing  that 
he  had  not  received  any  profits  derived  from 
the  sale  of  umbrella  tubes.  In  substance  and 
eftect  these  were  the  matters  averred  In  the 
afiidavlts  of  defense.  The  case,  as  we  view 
the  record,  stands  as  follows:  This  court  said, 
when  the  case  was  here  before,  if  the  facts 
averred  be  duly  proven  at  the  trial,  a  defense 
would  be  made  out  If  believed  by  the  Jury. 
They  were  proven  at  the  trial,  and  the  ver- 
dict of  the  Jury  shows  tb'at  they  were  believ- 
ed. This  should  be  an  eiid  of  the  case  now, 
unless  It  was  wrongly  decided  then,  and  we 
are  not  convinced  that  there  was  any  error 
In  the  disposition  made  of  it  on  the  former 
appeal. 

This  is  not  the  ordinary  case  of  a  suit 
brought  on  a  promissory  note  in  commercial 
use.  This  suit  Is  between  the  original  con- 
tracting parties,  and  the  defense  was  and  Is 
that  the  notes  sued  upon  were  not  separate 
transactions,  evidencing  Independent  loans  on 
one  side  and  an  Individual  liability  on  the  oth- 
er, but  that  they  were  taken  and  given  as  the 
culminating  act  In  the  negotiations  which 
constitute  the  contract  between  the  parties. 
These  negotiations  are  not  proven  by  parol, 
but  are  evidenced  by  papers  in  writing  spread 
upon  this  record.  They  are  the  letter  of  Sep- 
tember 8,  1898,  note  of  November  14,  1898, 
assignment  of  Insurance  policy  dated  Novem- 
ber 29,  1898,  Indorsement  of  assignment  as 
satisfactory  December  1,  1898,  and  note  of 
February  21,  1899.  Cohen  and  Seymour  had 
obtained  a  patent  for  new  and  useful  im- 
provements In  the  sticks  or  rods  of  umbrellas, 
which  Keller  thought  was  a  valuable  Inven- 
tion.   He  desired  to  obtain  an  Interest  in  the 
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Inveotlon  and  to  organize  a  company  for  the 
manufacture  of  umbrella  tubes,  and  this  Is 
what  led  to  the  negotiations  above  referred 
to,  and  finally  resulted  in  whatever  contract 
was  made  between  the  parties.  Cohen  needed 
some  money,  and  Keller  agreed  to  advance 
it  to  him,  and  In  the  letter  of  September  8, 
1898,  stated  the  conditions  upon  which  he 
would  advance  the  money,  and  specified  the 
manner  in  which  the  amount  advanced  should 
be  paid  back  to  him.  All  the  other  writings 
followed,  and,  when  taken  together,  show  the 
intent  and  meaning  of  the  parties.  These 
papers,  supplemented  by  the  testimony  of  the 
defendant,  are  sufficient  to  sustain  the  ver- 
dict of  the  Jury. 

The  assignments  of  error  are  technical,  and 
go  to  the  question  of  the  insaflaclency  of  the 
testimony  to  show  such  a  connection  between 
the  papers  and  the  parties  as  to  constitute 
the  contract  relied  on.  We  cannot  accept  this 
view  of  the  situation.  The  subject-matter  of 
the  writings,  the  sequence  and  order  of  the 
negotiations  evidenced  by  the  papers  them- 
selves, and  the  testimony  of  the  defendant, 
are  sufiJclent  to  Justify  a  Jury  in  finding  the 
facts  above  stated.  In  the  letter  of  Septem- 
ber 8th  Keller  agreed  to  advance  money  to 
Cohen,  with  the  understanding,  expressed  in 
writing,  that  "the  amount  advanced  to  be 
paid  back  to  me  from  the  immediate  proceeds 
of  profits  derived  from  the  sale  of  umbrella 
tubes  made."  Keller  took  two  notes  for  the 
money  so  advanced.  These  notes  were  made 
payable  in  five  years,  and  are  not  Interest- 
bearing,  all  of  which  is  to  some  extent  a  con- 
firmation of  the  defense  set  up,  namely,  that 
they  were  to  be  paid  in  a  particular  manner 
or  out  of  a  particular  fund.  Cohen  testified 
that  be  accepted  the  money  and  gave  the 
notes  )n  pursuance  of  the  arrangement  stat- 
ed in  the  letter,  and  that  this  was  the  induc- 
ing cause  which  led  him  to  execute  the  notes. 
The  letter  specified  that  the  notes  were  to  be 
paid  ont  of  profits  derived  from  the  sale  of 
umbrella  tubes,  and  the  testimony  shows  that 
no  profits  accrued  to  Cohen.  Certainly  this 
made  out  a  defense,  under  the  rule  stated  on 
the  former  appeal  and  the  authorities  there 
referred  to. 

Assignments  of  error  overruled,  and  Judg- 
ment affirmed. 


(224  Pa.  479) 


JUDGE  T.  PTI/B. 


(Supreme  Court  of  Pennsylvania.    April  19, 
1909.) 

Tbtjsts  (J  112*)— Declakation  of  Trust— In- 
dividual LiABiLiTT  OF  Trustee. 

A  declaration  of  trust  by  a  purchaser  of 
a  coal  mine  at  a  sfaerifTa  sale,  .that  he  would 
operate  the  mine  and  apply  the  profits  to  the 
liquidation  of  the  owner's  indebtedness,  and  that, 
if  Insufficient  to  pay  a  certain  creditor  within 
a  stipulated  time,  he  would  pay  him  in  full. 
did  not  bind  the  trustee  personally  to  pay  such 


indebtedness,  for  the  danse  that  he  would  pay 
it  is  not  to  be  read  apart  from  the  context. 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S  162;    Dec.  Dig.  i  112.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Action  by  John  J.  Judge  against  O.  A. 
Pyle.  From  an  order  discharging  rule  for 
Judgment  for  want  of  a  sufficient  affidavit 
of  defense,  plaintiff  appeals.     Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  J  J, 

P.  L.  Walsh,  for  appellant.  John  F.  Scragg 
and  J.  E.  Brennen,  for  appellee. 

BROWN,  J.  On  October  4,  1907,  G.  A. 
Pyle,  the  appellee,  purchased  at  sheriff's  sale 
the  personal  property  of  W.  L.  Barton.  On 
the  following  day  he  executed  the  paper  un- 
der which  the  appellant  claims  judgment 
against  him  for  $1,700,  with  interest  from 
February  10,  1908.  The  affidavit  of  defense 
to  the  claim  was  deemed  sufficient,  and  from 
the  discharge  of  the  rule  for  Judgment  we 
have  this  appeal.. 

The  paper  executed  by  Pyle  recites  that 
Barton  was  indebted  to  Judge,  the  appellant, 
in  the  sum  of  $1,700,  and  to  other  parties  in 
amounts  not  named,  and  that  the  property 
of  Barton,  sold  by  the  sheriff  and  purchased 
by  Pyle,  was  held  by  him  In  trust  for  the 
following  purposes:  "That  the  said  mine  and 
breaker  are  to  be  operated  nnder  my  man- 
agement and  control,  work  to  be  begun  at 
once;  that  from  the  net  monthly  profits  I 
shall  pay  and  hold  myself  responsible  to  pay 
towards  the  liquidation  of  the  present  in- 
debtedness the  following  amounts:  To  the 
wage  claims  held  by  John  J.  Judge,  assig 
nee,  twenty-five  (25)  per  cent,  of  said  profits, 
until  the  whole  amount  now  due  said  John 
J.  Judge,  assignee,  is  fully  paid;  and,  if  the 
profits  are  not  sufficient  to  pay  the  amount 
due  said  John  J.  Judge  in  four  months  from 
the  date  hereof,  I  further  agree  to  pay  in 
full  the  said  amount  of  claim  held  by  said 
John  J.  Judge  on  February  10,  A.  D.  1908; 
and  twenty-five  (25)  per  cent,  of  said  net 
profits  to  be  paid  monthly  towards  the  liqui- 
dation of  the  claim  of  Charles  H.  Forbach 
until  said  claim  is  fully  paid;  and  twenty- 
five  (25)  per  cent  of  said  net  profits  to  be 
paid  monthly  towards  liquidation  of  the 
claim  of  G.  A.  Pyle,  until  the  same  Is  fully 
paid;  the  balance  of  twenty-flve  (25)  per 
cent  to  be  paid  into  a  reserve  fund  for  the 
purpose  of  liquidating  all  indebtedness  now 
of  record  against  said  W.  L.  Barton,  until 
the  same  Is  fully  paid ;  and  I  do  further  ad- 
mit and  declare  that  the  residue  and  remain- 
der remaining  in  my  hands,  after  all  the 
foregoing  Indebtedness  is  fully  paid,  together 
with  exx)enses  of  management,  shall  be  paid 
over  to  said  W.  L.  Barton."  The  claim  of  the 
appellant  is  that,  under  the  foregoing  dec- 
laration, Pyle  became  personally    Indebted 
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to  him  in  the  snm  of  $1,700  on  February  10, 
1908,  as  be  had  not  received  op  to  that  time 
anything  on  account  of  hla  claim  oat  of  the 
profits  of  the  business. 

The  paper  executed  by  Pyle  is,  on  its  face, 
a  declaration  of  trust;  but  the  suit  on  It 
against  him  is  not  for  the  recovery  of  any- 
thing due  by  aim  as  trustee.  It  is  to  en- 
force an  alleged  Individual  liability  Incurred 
by  him  under  the  clause  which  provides  that, 
if  the  net  profits  of  the  business  conducted 
by  him  as  trustee  should  be  insufficient  to 
pay  the  claim  of  Judge  on  February  10,  1908, 
he  would  pay  that  Indebtedness.  The  un- 
equivocal averment  in  the  affidavit  -of  de- 
fense is  that,  at  the  time  the  defendant  exe- 
cuted the  paper,  it  was  understood  and  agreed 
by  and  between  the  plaintiff  and  himself  that 
he  was  not  to  become  Individually  liable  from 
his  individual  property,  but  only  as  trustee 
from  the  trust  funds  arising  and  coming  in- 
to his  hands  from  the  Barton  Coal  Company. 
This  is  not  inconsistent  with  the  whole  tenor 
qf  the  paper,  and  the  single  clause  upon 
which  the  appellant  relies  is  not  to  be  read 
apart  from  the  context  as  constltntlng  an  ab- 
solute personal  obligation  of  Pyle.  If  he  can 
prove  on  the  trial  what  he  sets  up  in  his 
affidavit  of  defense,  the  plalntUT  ought  not, 
in  equity  and  good  conscience,  to  recover. 
The  court  Iielow  correctly  held  that,  on  the 
whole  record,  his  right  to  Judgment  is  not 
clear,  and,  nnder  Kerr  r.  Culver,  209  Pa. 
14,  67  AtL  1106,  the  rule  for  it  was  properly 
discharged. 

Appeal  dismissed,  and  record  remitted  for 
further  proceedings. 

(m  Fa.  SU) 

RANKIN  v..  RANKIN  et  aL 

(Supreme  Court  of  Pennsylvania.    April  19, 
1909.) 

1.  Refebenck  (8  99*)— Findings  bt  Mastee— 
Review. 

Findings  of  fact  by  a  master  are  entitled  to 
the  weight  of  a  verdict,  and  clear  error  must  be 
pointed  out  before  the  court  will  disturb  thcin. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  {  153 ;    Dec.  Dig.  i  ^.•] 

2.  GouBTB  ({  104*)— Opinions— Necessitt. 

A  court  is  not  Jnstlfied  in  setting  aside  the 
findings  of  fact  of  a '  master  without  assigning 
Its  reasons  therefor  in  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
IMg.  J  353 ;   Dec.  Dig.  {  104.*] 

3.  Reference  (S  99*)— Findinos  of  Masteb— 
Presumptions. 

The  presumptions  are  all  in  favor  of  rbe 
correctness  of  the  findings  of  fact  of  a  master. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  (  150;   Dec.  Dig.  g  90.*] 

4.  Appeal  and  Error  (J  1106*)— Determina- 
tion AND  Disposition  of  Cause— Remanp. 

On  appeal  from  a  decree  of  the  common 
pleas,  reversing  a  master  without  filing  an  opin- 
ion, the  Supreme  Court  will  remand  the  cause, 
that  the  court  below  may  file  an  opinion  assign- 
ing its  reasons  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4S8T ;   Dec.  Dig.  {  llOtJ.*] 


Appeal  from  Court  of  Common  Fleas,  PiiU- 
adelphla  County. 

Bill  by  Andrew  Rankin  against  Charles  C 
Rankin  and  another.  Decree  for  complain- 
ant and  defendants  appeal.    Record  remanded. 

Argued  before  UlTCHKhh,  C  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BLr 
KIN,  JJ. 

Joseph  M.  Smith  and  Jolin  U,  Bums,  for 
appellants. 

IfESTREZAT,  7.  This  Is  ft  bill  in  eqnltr 
for  the  reconveyance  of  real  estate,,  and  the 
litigation  has  been  pending  since  January  1, 
1903.  We  regret  that  we  cannot  now  de- 
termine the  case  and  finally  adjudicate  the 
rights  of  the  parties.  We  are  compelled  to 
remand  it  for  further  proceedings  in  the 
court  below.  After  the  cause  was  at  Issue 
on  the  bill  and  answer,  a  master  was  ap- 
pointed, who  heard  the  testimony  and  made 
a  report  He  found  tlie  facts,  stated  his  con- 
clusions of  law  upon  the  facts  found  by  him, 
and  recommended  a  decree  that  the  bUl  be 
dismissed.  £<xcq7tlons  were  filed  by  the 
plaintiff  and  defendants.  The  court  dismlBS- 
ed  the  defendants'  exceptions,  sustained  the 
plalntUTs  exceptions,  and  entered  a  decree 
granting  the  relief  prayed  for  in  the  bill. 
No  opinion  was  filed  by  the  court,  nor  any 
reasons  given  for  its  action  in  reversing  the 
master  and  setting  aside  his  findings  of  fact 
and  conclusions  of  law.  This  summary  and 
irregular  disposition  of  the  case  requires  us 
to  send  the  cause  back  to  the  common  pleas, 
that  the  court  may  perform  its  duty  by  fil- 
ing an  opinion  and  indicating  its  reasons 
for  the  decree  It  entered. 

It  is  a  rule,  nnlversally  recognised  by 
bench  and  bar  alike  in  this  state,  that  the 
findings  of  fact  by  a  master  or  an  auditor 
win  not  be  reversed  where  the  evidence  is 
such  as  to  require  its  submission  to  a  Jury, 
unless  it  affirmatively  appear  that  the  officer 
was  guilty  of  misconduct  or  that  there  is 
clear  mistake  or  fraud.  Such  finding  is  en- 
titled to  the  weight  of  a  verdict  of  a  Jury, 
and  clear  orror  must  be  pointed  out  before 
the  court  will  disturb  it  This  is  a  general 
rule,  and  is  constantly  applied  and  enforced. 
The  reason  for  the  conclusiveness  of  such 
finding  Is  that  tlie  master  or  auditor  sees 
and  hears  the  witnesses  and  lias  an  oppor- 
tunity to  observe  their  manner  and  appear- 
ance on  the  witness  stand.  He  is,  therefore, 
better  able  to  Judge  of  the  weight  to  be  giv- 
en the  testimony  and  of  the  credibility  of 
the  witnesses  who  testify  in  the  cause  tlian 
the  court,  which  must  rely  solely  upon  the 
printed  evidence.  Hence,  when  a  trial  court 
reverses  a  master  or  an  auditor,  it  is  the 
duty  of  the  court  to  file  an  opinion  and  point 
out  wherein  the  officer  has  erred,  and  tliat 
the  error  is  so  manifest  as  to  warrant  the 
setting  aside  of  the  officer's  conclusions.   The 
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presnmptli^ns  are  all  tn  favor  of  the  oort«ct- 
ii«sa  of  the  findings  of  the  master  or  auditor, 
and  nntil  they  are  shown  by  tbe  trial  conrt 
to  be  erroneous  tbey  must  be  sustained. 
Tbis  is  the  rule,  supported  alike  by  reason 
and  precedent  Where  a  master  has  heard 
the  erldeuce  and  found  the  facts  from  the 
eridence,  the  court  is  not  Justified  in  arbi- 
trarily setting  aside  the  finding  without  as- 
signing reasons  for  its  action.  The  parties 
have  a  right  to  be  fully  beard,  and  to  have 
their  cause  Judicially  and  not  arbitrarily 
determined,  and  when  tbe  court  reverses 
the  findings  of  fact  by  tbe  maater.  Justice 
to  tbe  parties  as  well  as  to  the  master,  if  not 
to  the  conrt  itself,  requires  the  latter  to 
point  out  the  error  which  sastalDB  its  ruling. 
Any  other  course  is  a  reflectloo  upon  tbe 
master,  and  denies  the  parties  what  they 
hare  a  right  to  demand  of  the  court  This 
la  the  rule  generally  observed  by  the  com- 
mon pleas  throngbout  the  commonwealth, 
yet  we  regret  to  say  that  occasionally  it  has 
been  disregarded,  and  this  court  has  been 
compelled  in  these  instances  to  enforce  its  ob- 
servaace.  This  is  done  by  remanding  the 
cause  after  an  appeal  has  been  taken,  or  it 
can  be  done  before  the  appeal  has  been  taken 
by  an  application  to  the  ai^Mllate  court  by 
the  parlies  to  compel  the  trial  court  to  per- 
form Its  duty  in  this  respect.  This  latter 
course  would  save  time  to  the  litigants  and 
procure  an  earlier  decision,  of  the  cause. 

Pittsburg's  Appeal,  70  Pa.  142,  was  a  pro- 
ceeding to  distribute  the  proceeds  of  a  sher- 
iff's sale.  The  auditor  held  that  tbe  sale 
divested  a  municipal  lien,  and  the  court  re- 
versed without  giving  any  reason  for  its  ac- 
tion. Chief  Justice  Thompson,  delivering 
the  opinion,  says  (page  146):  "It  is  only 
for  dear  error  in  fact  or  law  that  the  find- 
ing of  an  auditor  Is  to  be  set  aside.  Deci- 
sions to  this  eCTect  are  so  numerous  that  I 
need  not  cite  them.  It  would  have  greatly 
aided  us  if  the  learned  Judge  of  the  district 
conrt  had  accompanied  his  Judgment  with 
his  reasons.  Taking  the  case  as  we  have  it 
however,  we  think  this  another  reason  for 
reversing  the  decree  of  distribution  in  the 
case."  Orlffln's  Appeal,  109  Pa.  150,  was  a 
bill  in  equity.  The  case  was  referred  to  a 
master,  whose  finding  of  fact  was  reversed 
by  the  court  without  an  opinion.  In  revers- 
ing the  court  below,  it  was  said  by  this 
court  (page  154) :  "The  court  below  reversed 
the  master's  finding  upon  one  exception, 
without  any  opinion,  without  any  review  of 
the  testimony,  and  without  showing  that  the 
master's  finding  of  fact  was  Incorrect  It  is 
to  be  regretted,  in  this  and  In  all  cases  where 
tbe  court  reverses  the  master  upon  findings  of 
fact  without  reviewing  the  testimony,  that  no 
opinion  Is  filed  pointing  out  the  errors  of  the 
master  in  his  treatment  of  tbe  facts.  Such 
an  opinion,  besides  being  required  by  a  Just  re- 
gard to  the  rights  of  the  parties  and  to  the 
character  and  dignity  of  tbe  proceeding, 
greatly  simplifies  the  work  to  be  performed 


by  this  court,  by  directing  our  attention  to 
the  very  points  of  dlfi!erence  between  the 
master  and  the  court  In  the  conclusions  re- 
spectively reached  by  them.  In  this  case  the 
court  below  simply  said  they  could  not  agree 
with  the  master  and  therefore  sustained  the 
fourth  exertion." 

Bcheppers'  Appeal,  125  Pa.  698,  17  AO. 
479,  was  the  lUstrlbntion  of  the  proceeds  of 
a  sale  made  cm  a  mortgage.  Tbe  auditor  ap- 
pointed to  make  the  distribution  found  the 
facts  frpm  oonfilcting  evidence  and  recom- 
mended a  '^decree  logically  proper  as  based 
upon  his  findings.  The  common  pleas  revers- 
ed the  auditor.  This  court  In  reversing  the 
common  pleas,  said  (page  60S  of  125  Pa., 
page  479  of  17  Atl.) :  "The  leaned  Judge  be- 
low has  reversed  him  [tbe  auditor]  In  a  brief 
opinion,  without  showing,  or  attempting  to 
show,  that  his  findings  of  fact  are  errone- 
ous. We 'do  not  feel  at  liberty  to  dispose 
of  them  in  this  summary  manner."  Mor- 
gan's Appeal,  125  Pa.  561,  17  Atl.  641,  was 
a  bill  In  equity  to  abate  a  nuisance.  A  mas- 
ter was  appointed,  whose  flndings  of  fact 
and  law  were  set  aside  by  a  pro  forma  de- 
cree entered  by  the  court  without  an  bpln- 
lon.  This  court,  in  remanding  tbe  case,  re- 
quiring the  trial  court  to  place  Its  reasons 
for  reversing  the  master  upon  record,  said 
(page  563  of  125  Pa.,  page  641  of  17  Atl.) : 
"The  findings  of  the  master  have  been  re- 
versed, without  an  opinion  or  a  line  to  in- 
dicate upon  what  grounds  or  for  what  rea- 
son the  reversal  has  taken  place.  To  re- 
verse a  master's  findings  without  asslg^nlng 
any  reason  is  simply  an  act  of  arbitrary 
power,  and  practically  leaves  his  findings  in 
full  force.  •  •  •  It  is  the  duty  of  the 
[trial]  court  to  give  us  all  tbe  assistance  It 
can.  •  •  »  These  remarks  apply  with 
peculiar  force  to  equity  cases,  where,  as 
here,  there  is  a  master's  report,  and  a  large 
amount  of  testimony.  Every  such  case  is 
entitled  to  the  careful  consideration  of  the 
court  of  common  pleas  in  which  it  Is  heard, 
and  we  should  have  the  views  of  the  learn- 
ed Judge  who  decided  It  upon  the  facts  and 
the  law.  This  is  useful  and  desirable  In  all 
cases.  It  Is  absolutely  essential  where  the 
master  is  reversed  by  the  court  We  have 
time  and  again  sent  cases  back  where  a  pro 
forma  decree  has  b^n  entered,  and  as  this 
Is  the  equivalent  of  a  pro  forma  decree  It 
must  take  the  same  course."  Scheppers'  Ap- 
peal and  Morgan's  Appeal  were  followed  and 
approved  In  Williams  v.  C!oncord  Cong, 
Church,  193  Pa.  120,  44  Atl.  272. 

Furth  V.  Stahl,  205  Pa.  439,  55  Atl.  29,  was 
a  case  of  distribution  in  the  common  pleas 
by  an  auditor  appointed  by  the  court  Ex- 
ertions to  the  auditor's  report  were  sus- 
tained by  the  court  without  an  opinion.  Tbe 
present  Chief  Justice,  in  reversing  the  court 
below,  said  (page  441  of  205  Pa.,  page  29  of 
55  Atl.):  "It  is  to  be  regretted  that  the 
court  did  not  file  an  opinlcm,  or  give  rea- 
sons in  any  form  for  Its  decree.    Where  the 
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decision  of  an  auditor,  referee,  or  other  of- 
ficer acting  in  a  judicial  capacity  is  over- 
ruled  by  the  court.  Justice  to  the  court  It- 
self, as  well  as  to  the  oflScer  and  the  parties, 
suggests  that  the  reasons  should  be  stated. 
In  the  present  case,  to  a  careful  and  elabo- 
rate report  made  by  the  auditor,  the  court's 
own  officer,  exceptions  which  went  merely  to 
the  result,  without  indicating  the  grounds, 
were  sustained.  No  reasons  were  given  by 
the  court,  and  no  sufficient  ones  are  advanc- 
ed by  the  appellee  or  perceived  by  this 
court." 

It  is  now  ordered  and  directed  that  the 
record  in  this  case  be  remanded,  that  the 
court  below  may  file  an  opinion  and  assign 
Ita  reasons  for  reversing  the  master. 


(214  Pa.  «{) 

In  re  TBRPPE'S  ESTATEJ. 

Appeal  of  LEVY. 

(Supreme  Court  of  Pennsylvania.    April  19, 
1909.) 

Wnxs  rt  827*)-*CoNOTBTJCTioN— Payment  of 

Debts. 

A  widow,  with  a  life  estate  under  her  hus- 
band's will,  with  power  of  appointment  by  will 
upon  such  terms  as  to  her  sliould  seem  best, 
gave  her  residuary  estate  to  an  adopted  son  of 
her  husband,  stating  that  it  was  her  wish  that, 
in  accepting  real  estate  left  her  by  her  husband, 
the  son  should  continue  the  business  as  conduct- 
ed thereon  by  her  husband  for  at  least  10  years 
and  pay  whatever  incumbrances  might  be  left 
against  such  real  estate,  either  by  reason  of 
liens  against  the  same  or  legacies  given  by  her 
to  be  paid  therefrom.  Held,  that  the  real  estate 
left  the  widow  by  her  husband  was  not  by  her 
will  charged  with  the  payment  of  her  own  debts. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Dec. 
Dig.  t  827.*1 

Appeal  from  Orphans'  C!onrt,  Lackawan- 
na County. 

Exceptions  to  confirmation  of  sale  in  es- 
tate of  Julia  Terppe,  deceased.  From  a  de- 
cree dismissing  the  exceptions,  R.  L.  Levy 
appeals.    Reversed. 

Argued  before  FELL,  BROWN,  POTTER, 
EXiKIN,  and  STEWART,  JJ. 

R.  L.  Levy  and  Sidney  L.  Krauss,  for  ap- 
pellant John  F.  Scragg,  Edward  Merrlfleld, 
and  O'Brien,  Kelly  &  Fitzgerald,  for  ap- 
pellee. 

BROWN,  J.  A  second  reading  of  the  will 
of  Frederlclt  I*  Terppe  is  not  necessary  to  de- 
termine what  interest  in  his  estate  passed  un- 
der it  to  his  wife;  for  it  most  clearly  appears 
that  he  gave  her  but  a  life  estate  in  his  real 
and  personal  property,  coupled  with  a  power 
of  appointment  to  dispose  of  it  by  will,  and, 
upon  her  failure  to  exercise  that  power,  he 
devised  it  absolutely  to  his  adopted  son,  Wil- 
liam Frederick  Terppe.  He  gave  to  his  wife 
the  use  and  enjoyment  of  all  of  bis  property 
and  "all  the  Income  therefrom,  less  taxes  and 
charges  thereon,  for  and  during  the  term  and 
period  of  her  natural  life,"  and,  "as  to  the 


remainder  and  fee  simple  of  said  proj/ertr" 
the  ri^t  of  disposing  of  it  by  will  "to  whom- 
soever and  howsoever  and  upon  such  terms 
and  conditions  as  to  her  shall  seem  best  at 
time  of  making  her  said  will."  With  the  In- 
tention of  Frederick  L.  Terppe  thus  clearly 
expressed,  we  turn  to  the  will  of  his  widow 
to  ascertain  from  it  whether  she  intended  to 
blend  with  her  own  separate  estate,  for  the 
payment  of  her  debts,  that  portion  of  the  ap- 
pointed property  which  her  executor  sold 
under  an  order  of  court  to  the  appellant 
Her  intention  in  exerdsing  her  power  of  ap- 
pointment is  to  be  gathered  from  her  wUI, 
and  as  it  there  appears  It  must  prevail. 

By  the  second  clause  of  the  will  of  Julia 
Terppe  she  directs  "that  all  legal  debts  owing 
by  my  estate  be  paid  by  my  ezecators  herein- 
after named  as  soon  after  my  decease  as  con- 
veniently can  be  done  without  detriment  to 
my  estate."  Then  follow  eight  clauses  con- 
taining bequests  of  Jewelry,  books,  and  other 
personal  property  and  a  legacy  of  $3,000. 
After  making  these  bequests  the  testatrix 
gives  all  the  rest  of  her  estate,  real  and  per- 
sonal, to  the  adopted  son.  By  the  residuary 
clause  she  clearly  intended  to  devise  to  him 
the  drug  store  property  which  belonged  to 
her  husband's  estate,  and  which  her  executor 
sold  to  the  appellant  for  the  payment  of  her 
debts;  for  of  this  particular  piece  of  prop- 
erty she  says:  "But  suggesting  in  this  con- 
nection, in  the  way  of  advisement  to  him, 
that  it  is  my  wish  In  accepting  said  real 
estate  he  shall  continue  to  conduct  the  drug 
business  as  now  conducted  on  the  prop«'ty 
left  me  by  my  late  husband,  Frederick  L. 
Terppe,  for  and  during  at  least  the  period 
of  ten  years  from  the  date  of  my  decease, 
and  that  during  this  period  of  time  be  shall 
pay  whatever  incumbrances  may  be  left  by 
me  against  the  said  estate,  either  by  reason 
of  liens  against  the  same  owing  by  me  at 
the  time  of  my  death  or  by  reason  of  tlie 
legacies  and  devises  herein  granted  to  other 
persons  to  be  paid  therefrom."  And  then 
follows  this  peremptory  direction:  "He  shall 
not  dispose  of  the  said  estate  In  any  mamier, 
but  conduct  it  in  the  way  of  business  until 
such  debts  are  paid  off  and  the  property 
clear." 

The  devise  of  the  drug  store  property  to 
the  adopted  son  is  under  the  power  of  ap- 
pointment in  the  will  of  the  husband  of  the 
testatrix.  She  had  but  a  life  estate  In  that 
property,  and.  If  she  had  not  exercised  the 
power  of,  disposing  of  it  by  will.  It  would 
have  gone  absolutely  to  the  adopted  son. 
Her  power  to  dispose  of  it  by  will  was  to  t>e 
exercised  upon  such  terms  and  conditions 
"as  to  her  shall  seem  best  at  the  time  of 
making  her  said  will."  In  exercising  the 
power  and  devising  the  property  she  did  not 
charge  it  with  the  payment  of  her  debts,  and 
it  Is  therefore  not  liable  for  their  payment 
It  was  devised  subject  to  the  legacies  in  the 
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eight  preceding  clauses  of  the  will,  and  the 
devisee  was  requested  that  during  the  period 
of  ten  years  from  her  decease  he  should  pay 
whatever  incumbrances  were  against  the  es- 
tate left  by  her  husband  and  the  legacy 
given  by  the  testatrix.  A  further  peremptory 
direction  was  that  he  should  not  dispose  of 
It  in  any  manner  until  the  property  was 
cleared — ^not  from  her  general  debts,  but 
from  what  has  Just  been  stated.  Our 
construction  of  the  eleventh  clause  of  the 
will  of  the  testatrix,  guided  by  her  intention 
as  we  there  read  it,  Is  that  she  gave  the 
residue  of  her  own  estate  to  Frederick  Wil- 
liam Terppe,  and,  exercising  her  power  of 
apiMintment,  devised  the  real  estate  of  her 
husband  to  the  same  devisee,  subject  only 
to  the  payment  of  certain  legacies  and  of  In- 
cambrances  which  she  had  not  placed  upon 
it.  The  court,  therefore,  was  without  Juris- 
diction to  direct  this  property  to  be  sold  for 
the  payment  of  her  debts. 

The  asslgnm«it8  of  error  are  sustained, 
and  the  decree  confirming  the  sale  Is  re- 
versed; the  costs  on  this  appeal  to  be  paid 
by  the  estate. 

(224  Pa.  544) 

CITY  OF  PHIIiADRTJ»HIA  v.  PHIliADEL- 
PHIA  RAPID  TRANSIT  CO. 

(Supreme  Court  of  Pennsylvania.    April  26, 
1909.) 

Cabbiebs  (J  2.t8*)— Rates  o»  Fare— Contbact 

WrTH    CiTT— CO.NSTHUCnON. 

A  contract  between  a  street  railway  com- 
pany and  a  city  provided  that  the  "present  rates 
of  fare"  may  be  cbnnired  from  time  to  time  with 
consent  of  both  parties.  The  "present  rates  of 
fare"  were  5  cents  for  a  continuous  ride,  or 
a  sale  of  tickets  at  the  rate  of  six  for  25  cents, 
and  free  transfers  at  certain  places,  both  on 
the  cash  fares  and  the  tickets.  Held,  that  the 
contract  was  not  violated  by  a  rule  of  the  com- 
pany by  which  transfers  were  issued  only  to 
persons  paying  a  cash  fare,  and  not  to  those  pay- 
ing fare  by  tickets. 

(Eld.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1035;    Dec.  Dig.  |  258.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  the  City  of  Philadelphia  against  the 
Philadelphia  Rapid  Transit  Company.  From 
a  decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

Staake,  J.,  in  the  court  below,  filed  an  opin- 
ion in  which  he  stated  the  facts  to  be  as  fol- 
lows: 

"This  is  a  bill  in  equity  praying,  for  a  de- 
cree against  the  defendant:  (1)  That  each 
ticket  purchased  of  the  defendant  at  the  rate 
of  rix  tickets  for  25  cents  shall  have  all  the 
effect  of  a  cash  fare  of  6  cents.  (2)  That  the 
defendant  may  be  required  to  perform  its 
contract  with  the  plaintiff,  and  accept  such 
tickets  with  like  effect  as  If  fares  of  5  coits 
each  were  paid  by  Its  passengers,  and  to  is- 
sue transfers  thereon  In  like  manner  for  the 
same  points  and  for  the  same  routes  and  dis- 


tances as  those  for  which  the  said  transfers 
were  issued  upon  the  payment  of  such  tickets 
on  and  immediately  after  July  1,  1907,  and 
nntU  May  18,  190&  (3)  That  the  rule  of  the 
defendant  company,  'by  virtue  of  which,  on 
aud  after  May  18,  1908,  it  refused  to  issue 
transfers  as  theretofore  Issued  to  those  who 
had  paid  liieir  fare  by  ticket,'  and  by  which 
such  transfers  were  Issued  'only  at  the  time 
a  5-cent  cash  fare  is  paid,  and  only  when  ask- 
ed for  by  the  passenger  it  the  time  of  the 
payment  of  the  cash  fare,'  and  the  'orders'  of 
the  said  company  defendant  abolishing  cer- 
tain transfers  which  had  theretofore  been 
granted,  so  that  on,  from,  and  after  said  Mlay 
18,  1908,  such  transfers  were  not  issued,  and 
passengers  were  aud  still  are  required  to  pay 
a  second  or  additional  fare  for  the  ride,  which 
theretofore  had  been  granted  for  the  one 
fare,  should  be  decreed  to  be  unauthorized 
and  unlawful,  and  in  violation  of  a  contract 
of  the  city  of  Philadelphia  with  the  defend- 
ant company  dated  July  1,  1907,  made  under 
the  provisions  of  an  ordinance  of  the  councils 
of  the  city  of  Philadelphia,  duly  approved  by 
the  mayor  of  the  said  city  on  July  1,  1907, 
entitled  'An  ordinance  authorizing  the  execu- 
tion of  a  contract  between  the  city  of  Phila- 
delphia and  the  Philadelphia  Rapid  Transit 
Company,  affecting,  fixing  and  regulating  the 
duties,  powers,  rights  and  liabilities  of  the 
city  and  of  the  Philadelphia  Rapid  Transit 
Company  and  its  subsidiary  companies,  and 
the  relations  and  the  respective  Interests  of 
the  contracting  parties,  providing  for  the 
future  management  and  extension  of  the 
street  railway  system  controlled  by  the  Phil- 
adelphia Rapid  Transit  Company,  and  the 
final  acquisition  of  Its  leaseholds  and  prop- 
erty by  the  city,  and  repealing  so  much  of 
former  ordinances  as  is  inconsistent  there- 
with.' (4)  That  an  injunction  may  Issue 
against  the  defendant  company  enjoining  the 
company  defendant  and  prohibiting  It  from 
carrying  out  the  terms  of  the  said  rules  and 
orders  and  each  of  them.  (5)  That  the  plain- 
tiff may  have  such  further  and  different  re- 
lief as  may  be  or  become  necessary  or  proper 
In  the  premises. 

"The  city  averred  that  the  eighth  section 
of  the  said  contract  provided:  'The  city  here- 
by confirms  to  the  company  and  its  subsidiary 
companies  all  of  the  consents,  rights,  and 
franchises  heretofore  granted  to  and  exercis- 
ed by  them,  and  each  of  them,  including  the 
right  of  operation  by  the  overhead  trolley 
system,  free  of  all  terms,  conditions,  and  reg- 
ulations not  herein  provided  for,  and  does 
further  give  up  and  surrender  and  agree  not 
to  exercise  any  rights  which  it  may  possess 
in  respect  to  a  repeal  or  resumption  of  any 
of  the  said  rights  now  possessed  or  hocetofore 
granted,  or  a  taking  over  of  any  of  said  prop- 
erties; any  law,  ordinance,  or  contract  now 
in  force  or  hereafter  passed  to  the  contrary 
notwithstandlqg:     Provided,    however,    that 
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the  present  rates  of  fore  may  be  changed 
from  time  to  time,  but  onl^  with  the  consent 
of  both  parties  hereto;  and  provided  further, 
that  nothing  in  this  contract  contained  shall 
be  construed'  to  limit  the  power  of  the  city  to 
malce  all  rules  and  regulations,  relating  to 
the  operation  and  management  of  the  lines 
controlled  by  the  company,  necessary  and 
proper  to  be  made  under  tha  police  power' — 
and  that  'at  the  time  when  the  said  contract 
was  made  there  were  three  rates  of  fare  of 
the  defendant  company,'  viz.,  a  cash  fare  of  6 
cents  for  each  passenger,  a  fare  of  8  cents  for 
which  the  passenger  received  what  ^as  call- 
ed an  exchange  ticket,  and  for  which  he  was 
entitled  to  ride  upon  a  car  of  an  intersecting 
line  from  the  point  of  Intersection,  and  that 
the  company  also  sold  through  its  conductors 
six  tickets  for  25  cents,  each  of  which  was 
good  for  a  fare  and  was  received  as  the  pre- 
cise equivalent  of  a  cash  fare  of  S  cents.  It 
was  also  averred  that  prior  to  said  May  18, 
1907,  the  company  defendant  Issued  'transfer 
tickets,'  which  were  given  to  passengers  with- 
out extra  charge  to  enable  them  to  ride  from 
certain  Intersections  upon  other  lines.  It 
was  contended  that  the  refusal  to  Issue  such 
free  transfers  as  issuedprlor  to  May  18, 1908, 
and  the  abolishment  of  many  of  the  transfer 
points  on  and  after  May  18, 1908,  resulted  In 
an  increase  of  the  fare  of  those  who  thereto- 
fore had  paid  by  ticket  or  had  purchased  ex- 
diange  tickets.  It  was  also  averred  that  this 
'increase  was  not  made  with  the  consent  of 
the  city  of  Philadelphia'  and  that  the  In- 
crease was  a  change  of  the  present  rates  of 
fare'  referred  to  in  the  proviso  of  the  said 
eighth  section  of  the  contract  of  the  company 
defendant  with  the  city. 

"The  company  defendant,  whUe  admitting 
in  Its  answer  that  at  the  time  of  the  making 
of  the  contract  'there  were  the  three  rates 
of  fare,'  as  averred  by  the  city,  averred: 
That  It  is  a  leasing  and  operating  company, 
controlling  and  operating  '75  different  lines' 
of  'street  passenger  railways,  which  under 
their  various  charters  are  entitled  to  charge 
a  separate  fare  of  not  more  than  6  cents  for 
a  ride  over  that  line  only.'  That  the  rate  of 
fare,  upon  all  the  companies  they  are  operat- 
ing, was  5  cents,  and  they  are  advised  that 
when  the  words  'rates  of  fare'  were  used  In 
the  said  eighth  section  they  were  used  with 
reference  to  the  rates  established  by  all  the 
various  companies  for  a  single  ride,  namely, 
5  cents.  All  other  rates  of  fare  referred  to 
by  the  city  were  averred  to  be  In  the  nature 
of  commutation  rates;  but  it  was  denied 
'that  there  was  any  contract  or  agreement 
or  binding  obligation  on  the  part  of  the  com- 
pany to  give  any  passenger  4  rides  for  8 
cents  or  12  rides  for  25  cents.'  That  the 
company  had  established  numerous  points  at 
which  a  free  transfer  was  given,  entitling 
the  holder  to  a  further  ride  upon  an  Inter- 
secting line  was  admitted;  bnt  it  denied 
t^ere  was  any  right  In  the  holder  of  an  ex- 
change ticket  or  a  package  ticket  to  demand 


such  transfer.'  It  was  further  answered  tliat 
'by  means  of  various  acts  of  the  Legislature, 
particularly  the  act  of  May  15,  1895  (P.  h. 
65),  the  defendant  as  an  operating  company 
was  allowed  to  operate  all  lines  controlled 
by  it  as  a  single  system,  laying  out  new 
routes  partly  over  one  line  and  partly  over 
another.'  Defendant  admitted  that.  In  order 
to  develop  its  business  and  accommodate  the 
public,  it  'established  from  time  to  time  and 
changed  and  took  off  and  re-established  trans- 
fer points,'  bnt  at  no  time  had  it  agreed  to 
issue  transfers  of  this  character  either  to 
the  holder  of  an  exdiange  ticket,  who  secur- 
ed the  same  at  the  price  of  8  cents  for  2 
rides,  or  to  the  holder  of  a  6  for  a  quarter 
ticket,  who  got  a  reduced  rate  for  6  rides, 
and  not  for  12  rides.'  Defendant  also  aver- 
red that  these  transfers  were  at  all  times 
Issued  to  passengers  at  the  time  they  left 
the  car,  and  not  at  the  time  they  paid  their 
fare,  and  It  was  therefore  impossible  for  a 
conductor  to  know  who  had  paid  a  full  fare 
and  who  had  given  either  an  exchange  ticket 
or  a  commutation  ticket,  and  it  was  averred 
that  no  order  had  ever  been  made  permfttlAg 
or  authorizing  the  issue  of  transfers  to  any 
parties  except  those  paying  the  full  fare, 
but  admitted  certain  abuses  had  crept  into 
the  handling  of  exchange  tickets,  for  the  cor- 
rection of  which  abuses  the  order  complain- 
ed of  by  the  city  had  been  made. 

'The  nature  and  character  of  these  abuses 
is  fully  set  out  in  the  answer.  The  issuing 
and  enforcement  of  the  order  of  May  18, 1908, 
Is  admitted ;  but  It  Is  averred  that  the  order 
was  not  In  any  respect  a  change  in  the  orders 
or  r^ulations  of  the  company,  although  it  did 
result  In  a  change  of  conditions  which  had 
arisen  from  the  said  abuse  of  privileges 
made  possible  b:^  the  manner  in  which  trans- 
fers were  previously  issued.  It  was  denied 
that  on  May  18,  1908,  any  transfer  points 
were  abolished,  but  admitted  In  certain  cases 
parties  who  had  theretofore  'secured  4  rides 
for  8  cents,  or  2  rides  for  4%  cents,  can  no 
longer  secure  2  rides  for  less  than  5  cents, 
or  at  the  rate  of  2i^  cents  each.'  It  was  ad- 
mitted that  the  order  of  May  18,  1908,  com- 
plained of,  was  made  without  the  consent  of 
the  city  of  Philadelphia.  It  was  denied  that 
the  order  was  an  Increase  or  change  in  the 
rate  of  fare,  and  that  'consent  by  the  city' 
was  necessary  to  make  the  order  effective. 
The  defendant  further  denied  'any  intention 
to  violate' either  the  letter  or  the  spirit  of 
the  contract  with  the  city  of  Philadelphia.' " 

The  case  was  heard  by  the  court  upon  bill 
and  answer;  there  being  no  proofs  submit- 
ted. The  court  entered  a  decree  dismissing 
the  bill. 

Argued  before  MITCHBLL,  O.  J.,  and 
FELL,  MESTREZAT,  SLKIN,  and  STEW- 
ART, JJ. 

J.  Howard  Oendell,  City  Sol.,  and  James 
Alcorn,  Asst  City  Sol.',  for  appellant  Ellis 
Ames  Ballard,  John  G.  Johnson,  and  James 
Gay  Gordon,  for  appellee. 
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STEWART,  J.  Prior  to  tbe  organization 
of  the  Philadelphia  Rapid  Transit  Company, 
here  the  appellee,  the  lines  of  street  rail- 
ways In  the  dty  of  Philadelphia  were  owned 
and  operated  by  several  independent  compa- 
nies. With  a  view  to  unify  these  to  the  ex- 
tent of  bringing  them  under  a  common  sys- 
tem and  management,  the  Philadelphia  Rap- 
id Transit  Company  by  lease  and  otherwise 
acquired  control  of  all  of  them.  This  control, 
iriille  it  allows  each  company  to  retain  its 
separate  existence,  commits  to  the  traction 
company  the  operation,  management,  and 
regulation  of  each  line  of  railway.  The  seT- 
eral  companies  differed  both  In  their  char- 
ter rights,  and  in  their  municipal  privUeges 
and  obligations  as  well.  To  make  these  lat- 
ter fixed,  fair,  and  uniform,  to  supersede 
former  regulations,  and  to  define  and  regu- 
late the  relations  thereafter  to  be  observed 
between  the  city  and  the  railways— so  reads 
the  agreement — the  contract  of  July  1,  1007, 
was  entered  into  between  the  city  and  the 
traction  company.  In  its  entirety  the  con- 
tract does  not  concern  us.  It  Is  quite  enough 
to  say  of  it  that  the  advantages  derived 
thereunder  are  reciprocal.  It  Is  only  the 
limitation  Imposed  by  a  proviso  in  the  con- 
tract on  the  right  of  the  company  to  change 
the  rates  of  fare  that  calls  for  consideration 
here.  The  proviso  Is  as  follows:  "Provided, 
however,  that  the  present  rates  of  farp  may 
be  changed  from  time  to  time,  but  only  with 
tbe  consent  of  both  parties  hereto."  At  the 
time  the  contract  was  entered  into  the  regu- 
lar fare  charged  on  each  line  for  a  continu- 
ous ride  in  the  same  car,  irrespective  of  dis- 
tance traveled,  whether  for  a  square  or  to 
the  terminus,  was  6  cents.  This  fare  was 
uniform  throughout  the  city.  For  reasons  of 
its  own,  not  that  It  was  compelled  by  law  or 
ordinance  to  do  so,  the  traction  company  had 
been  accustomed  to  offer  to  the  public  cards 
or  slips  containing  six  printed,  detachable 
tickets,  each  entitling  the  holder  to  a  single 
continuous  ride,  for  25  cents.  Each  ticket 
was  regarded  as  the  equivalent  of  a  5-cent 
fare,  aud  secured  to  the  holder  the  same 
privileges.  In  addition,  the  company  had  in 
force  at  the  date  of  the  contract  a  system  of 
free  transfers,  which  allowed  one  who  paid 
a  single  fare,  whether  in  cash  or  by  ticket,  to 
complete  his  ride  on  certain  connecting  roads 
without  further  charge.  For  reasons  not  nec- 
essary to  discuss,  the  traction  company  has 
since  the  date  of  the  contract  discontinued 
such  privilege  when  the  fare  Is  paid  by  tick- 
et, and  allows  it  only  In  cases  where  a  cash 
fare  has  been  paid:  The  bill  complains  that 
this  action  of  the  company  is  a  change  In  Its 
established  rates  of  fare  in  force  when  the 
contract  was  entered  into,  inasmuch  as  it  re- 
quires now  a  cash  payment  of  5  cents  to  se- 
cure, the  same  transfer  ride  which  before 
could  be  had  on  a  ticket  costing  but  4^ 
cents;  and,  since  the  change  was  made  with- 
out the  consent  of  the  city,  an  injunction 
was  asked  for  to  restrain  the  company  from 
discrlmlDating  in  the  way  indicated. 


The  question  thus  presented  is  S  rery  na>^ 
row  on&  The  expression  "rates  of  fare,"  as 
used  in  the  proviso,  is  more  or  less  inapt, 
and  therefore  lacks  definiteness.  We  are  not 
aided  in  its  interpretation  by  anything  else- 
where appearing  in  the  contract.  The  provi- 
so is  left  to  speak  for  itself.  Strictly  speak- 
ing, the  traction  company  had  no  established 
rates  of  fare  when  it  entered  into  this  con- 
tract A  rate  is  the  measure  of  a  thing  by 
Its  ratio  or  relation  to  some  fixed  standard. 
When  a  certain  sum  is  determined  for  a  par- 
ticular service,  unless  it  la  proportional  and 
comparative  according  to  a  recognized  stand- 
ard, it  Is  not  a  rate,  but  a  charge.  The  com- 
pensation which  this  company  was  accus- 
tomed to  receive  for  the  facilities  it  afforded 
had  relation  to  no  standard.  The  5-cent  fare 
for  one  continuous  ride  was  not  measured 
by  distance  traveled  or  anything  else  that 
would  suggest  proportion;  aud  the  same 
must  be  said  of  every  other  fare  It  required. 
None  of.  them  was  determined  by  ratio.  It 
is  quite  evident,  however,  that  the  reference 
In  the  proviso  was  to  the  charges  and  fares 
the  company  was  receiving  at  the  date  of  the 
contract.    It  could  be  to  nothing  else. 

Accepting  this  as  the  meaning,  it  Is  neces- 
sary, first,  to  inquire  what  these  several 
charges  were.  We  have  referred  to  one — 5 
cents  for  a  single  continuous  ride  in  the  same 
car.  Another  was  8  cents  for  a  single  change 
from  one  car  to  another  on  certain  intersect- 
ing lines.  It  is  not  denied  that  these  charges 
fall  within  the  meaning  of  the  proviso.  No 
attempt  has  been  made  to  change  these  in 
any  particular.  It  Is  contended  that  there 
was  also  a  third  charge,  distinguishable  from 
those  mentioned,  which  also  falls  within  the 
proviso,  viz.,  25  cents  for  six  tickets  when 
purchased  together;  each  ticket  being  the 
equivalent  of  a  5-cent  cash  fare  and  entitling 
the  holder  to  equal  service.  It  must  be  con- 
ceded, we  think,  that,  if  tlUs  were  a  dis- 
tinct charge  within  the  contemplation  of  the 
parties,  the  change  that  is  complained  of 
with  respect  to  It  would  be  violative  of  the 
terms  of  the  contract,  since  the  ticket  is  no 
longer  the  full  equivalent  of  a  6-cent  fare,  in 
that  It  will  not  now  purchase  the  same  facili- 
ties In  the  way  of  transfer.  The  question  is, 
was  it  such  a  charge?  The  case  turns  upon 
the  answer.  The  sum  of  25  cents  distributed 
upon  six  tickets  makes  the  cost  of  each,  con- 
sidered separately,  4%  cents.  This  simple 
statement  would  seem  to  show  such  a  redac- 
tion in  cost  to  the  purchaser  as  would  war- 
rant a  conclusion  that  the  company  had  two 
charges  for  the  same  service ;  that  is  the 
continuous  ride— one  6  cents,  and  another 
4%  cents. 

But  this  method  of  differentiating  does  not 
express  the  whole  truth  as  we  need  to  know 
It  for  a  proper  determination  of  the  question. 
Clearly  the  4%-cent  charge  Is  not  all  the 
company  exacts  in  the  way  of  payment  when 
it  sells  by  ticket.  One  tjcket  cannot  be  purr 
chased  for  that  sum.    In  order  to  get  one^ 
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the,  ptirefaaser  must  boy  six,  and  pay  26 
cents,  before  he  gets  any  service  whatever 
In  return.  It  results  that  the  company  gets 
the  benefit  of  this  advance  payment  withont 
Interest;  Where  all  the  six  tickets  are  used 
promptly,  the  advantage  derived  by  the  com- 
pany In  this  respect  may  be  too  slight  to  be 
considered ;  but,  as  every  one  knows,  all  are 
not  used  promptly,  and  It  Is  not  mere  specu- 
lation to  say  that  the  general  average  would 
show  a  very  substantial  benefit  Inuring  to 
the  company  from  this  source,  an  advantage 
which  could  be  very  fairly  regarded  as  the 
full  equivalent  of  the  amount  abated.  What- 
ever the  company  gains  In  this  way  Is  at  the 
cost  of  the  party  purchasing,  of  course. 
These  considerations  would  Indicate  that  In 
adopting  this  charge  for  tickets  the  company 
had  no  Intention  of  departing  from  the  5-cent 
standard  charge  for  a  continuous  ride;  but 
that  what  was  Intended,  and  all  that  was 
Intended,  was  an  equitable  adjustment  on  the 
basis  of  a  S-cent  fare  for  a  continuous  ride, 
which  would  advantage  Its  patrons  in  the 
way  of  convenience  without  entailing  loss 
upon ,  the  company.  If  any  other  purpose 
controlled.  It  Is  not  apparent  what  It  was. 
The  company  was  all  the  while  adhering 
to  this  5-ceut  charge  for  the  general  public. 
The  ticket  arrangement  was  one  of  Its  own 
devising,  adopted,  not  because  forced  upon  it, 
but  at  Its  own  pleasure.  If  the  purpose 
was  to  reduce  the  charge,  the  question  at 
once  arises,  to  what  end? 

It  will  hardly  be  contended  that  It  was 
to  gratify  a  generous  impulse  prompted  by 
an  overabundant  Income.  No  more  can  It  be 
supposed  that  It  was  done  with  a  view  to 
Increase  the  company's  revenues  through  an 
enlarged  trattlc.  The  average  Individual 
would  not  be  likely  to  take  more  rides  during 
a  month  or  year  because  of  a  reduction  of 
five-sixths  of  a  cent  upon  each  ride,  it  Is 
quite  as  Inconceivable  that  its  purpose  was 
to  give  Individuals  who.  without  Inconven- 
ience to  themselves,  could  spare  25  cents 
at  any  time,  the  advantage  of  a  lower  fare 
than  was  charged  those  who  could  conven- 
iently spare  no  more  than  5  cents  each  time 
they  traveled.  The  only  reasonable  explana- 
tion Is  that  In  adopting  the  ticket  system  the 
object  was  to  afford  an  additional  convenience 
for  a  consideration'  in  the  way  of  advance 
payment,  which  would  equal  the  amount  of 
the  abatement  In  the  fare  in  dollars  and 
cents.  Indeed,  we  think  It  so  evident  that 
the  purpose  of  the  company  was  to  adhere 
to  the  5-cent  charge  as  a  basis  that  we  are 
unable  to  see  how  the  complainant,  In  con- 
tracting with  the  company  with  respect  to 
the  matter  of  Its  fares,  could  have  had  any 
reason  to  suppose  that  the  ticket  system 
introduced  any  other.  It  Is  only  by  suppos- 
ing that  the  understanding  of  the  parties 
with  respect  to  it  was  wholly  different  from 


what  the  transaction  on  its  face  Importa  aa 
to  its  meaning  and  purpose  that  we  can 
read  this  tidiet  system  into  the  terms  of 
the  proviso,  and  there-  is  nothhig  in  the  case 
as  presented  that  would  give  as  warrant  for 
so  dtdng. 

If,  then,  it  is  not  "a  rate  of  fare"  within 
the  meaning  of  the  proviso,  but  a  mere  regu- 
lation for  the  convenience  of  the  public,  in- 
volving no  change  In  charge — and  this  is  oui 
conclusion — It  follows  that  the  traction  com- 
pany, in  restricting  Its  application  in  the 
manner  complained  of,  was  strictly  within 
its  rights,  and  tlw  concurrence  of  the  city 
was  not  required. 

The  decree  Is  affirmed,  and  the  bill  dis- 
missed, at  the  costs  of  appellant 


(2M  Pa.  623) 

In  re  KELLER'S  ESTATE. 

(Supreme   Court  of   Pennsylvania.     April   28, 
1909.) 

BiXBCUTOBS    AND    ADMINISTBATOBS    (|  .  464*)— 

AccouNTiNQ — Exemption  Fbom. 

Under  a  will  appointinf;  testator's  widow 
and  BOD  executors,  with  a  direction  that  they 
should  not  be  required  to  file  an  account,  the 
executor  of  the  widow,  in  the  absence  at  fraud, 
cannot  require  the  executors  of  the  son  to  ac- 
count on  the  ground  that  he  bad  received  and 
converted  all  the  assets  of  the  estate,  and  not 
paid  the  income  to  the  widow  for  life  as  pro- 
vided by  the  will,  but  the  remedy  Is  by  an 
action   of  debt   at   law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  $  404.*] 

Appeal  from  Orphans'  Court,  Ladcawan- 
na  County. 

Petition  for  an  account  In  estate  of  Syden- 
ham Keller,  deceased.  From  a  decree  sus- 
taining a  demurrer  to  the  petition,  Marshall 
Keller  appeals.    Affirmed. 

Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  A.  Vosburg  and  B.  Fenton  TInkbam,  for 
appellant.  James  Gardner  Sanderson  and 
John  P.  Kelly,  for  appellee. 

STEWART,  J.  The  testator,  Sydenham 
Keller,  gave  his  entire  estate  to  his  widow 
for  life,  and  at  her  death  to  bis  son,  Hora- 
tio Seymour  Keller,  and  appointed  these  two 
beneficiaries  executors  of  his  will.  They 
survived  the  testator  several  years,  but  both 
are  now  dead;  the  son  having  survived  the 
widow  a  few  days  only.  No  Inventory  of 
the  estate  or  account  was  ever  filed  by  ei- 
ther. The  executor  of  the  widow  now  asks 
that  the  executors  of  the -son  be  required  to 
file  an  account,  alleging  that  the  son  had 
been  the  acting  executor,  and  as  such  had 
received  and  converted  all  the  assets  of  the 
estate.  A  demurrer  filed  to  the  petition  was 
sustained  in  the  court  below,  and  the  appeal 
Is  from  that  decree. 

The  will  contains  this  provision:  "Nei- 
ther of  my  said  executors  shall  be  required 


*For  other  case*  IM  lam*  topic  and  ■ectlon  NUMBER  In  Dae.  ft  Am.  Digs.  ISV!  to  data,  &  Reportar  Indazea 
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to  enter  secnrlty,  and  no  Inventory  nor  ap- 
praisement nor  account  of  any  estate  shall 
be  filed  by  them."  Why  shall  not  this  direc- 
tion be  observed?  A  testator  has  quite  as 
much  right  to  direct  how  his  estate  shall  be 
admlnistei^ed  as  he  has  to  direct  its  dis- 
tribution. He  must  be  carefal  in  either  case 
not  to  Interfere  with  the  rights  of  creditors ; 
but  within  this  limitation  his  will  Is  law. 
The  parties  represented  by  this  petitioner 
are  not  creditors,  but  volunteers.  The  rights 
are  not  the  same.  Volunteers  have  only 
such  rights  as  the  will  gives  them.  They 
talce  under  and  pursuant  to  the  will,  and  as 
against  their  demands  the  vdll  mnst  prevail. 
The  law  will  not  be  slow  to  Interfere  where 
the  confidence  a  testator  has  reposed  in  his 
executors  is  being  abused;  and,  whenever  a 
volunteer  who  has  an  Interest  which  gives 
him  standing  complains  that  executors  are 
guilty  of  fraud  In  their  oflSce  and  asks  that 
they  be  required  to  account,  the  court  will 
so  order  if  ground  be  shown,  notwithstand- 
ing the  will  exempts  them  from  the  duty  of 
accounting.  The  interference  In  such  case 
defeats  no  provision  In  the  will,  for  the  ex- 
emption was  Intended  to  apply  to  faithful, 
not  unfaithful,  exiecutors,  and  the  only  end 
to  be  accomplished  by  the  Interference  Is  to 
secure  honest  administration  of  the  estate 
In  accordance  with  the  testator's  vrlshes.  In 
the  present  case  fraud  is  not  alleged.  The 
only  averments  in  the  petition  are  that  the 
son  was  tiie  acting  executor,  and  as  such  he 
had  received  the  assets  and  converted  them; 
that  for  some  of  them  he  had  realized  a 
specified  amount,  and  to  the  best  of  peti- 
tioner's Icnowledge  and  belief  none  of  the 
incomp  therefrom  had  ever  been  paid  to  the 
said  Louisa  Keller  (widow)  In  her  lifetime, 
and  that  it  is  now  due  her  estate.  There  is 
not  a  BUKgestlon  of  fraud  In  any  of  these 
averments.  The  son  had  as  much  right  to 
the  posfiesslon  of  the  assets  as  the  widow. 
If  he  took  them  all  Into  possession,  presum- 
ably it  was  with  her  consent  and  approval, 
since  she  acquiesced.  If  he  failed  to  pay 
over  to  her  the  Income,  he  was  her  debtor  to 
that  extent,  and  an  action  at  law  can  be 
maintained  for  the  recovery  of  the  debt.  It 
is  not  ^pretended  that  he  fraudulently  with- 
held anything  from  the  widow.  It  is  mani- 
'  fest  that  the  only  purpose  here  Is  to  put 
over  upon  the  son's  representatives  the  bur- 
den of  showing  affirmatively  that  the  son  In 
his  lifetime  paid  to  the  widow  the  Income  of 
the  estate.  It  is  quite  as  manifest,  we  think, 
that  It  was  to  prevent  proceedings  of  this 
kind  by  persons  not  beneficiaries  under  the 
will  that  the  testator  provided  that  neither 
of  his  executors  should  be  required  to  ac- 
count. He  knew  that  the  exemption  would 
not  prevail  against  the  demands  of  cred- 
itors, and  he  was  not  providing  against 
them.  Excepting  creditors  no  one  could 
have  asked   for  an  accounting  during  the 


lifetime  of  the  widow  and  son,  for  the  es- 
tate In  Its  entirety  belonged  to  them;  but 
on  death  of  either  the  heirs  at  law  or  lega- 
tees of  the  one  dying  would  have  an  Interest 
which  In  the  absence  of  this  exempting  pro- 
vision would  give  a  right  to  demand  an  ac- 
counting. It  was  this  event,  sure  to  happen 
sooner  or  later,  that  testator  had  in  contem- 
plation when  he  directed  that  no  account 
should  be  filed.  No  other  purpose  can  be 
suggested.  The  citation  asked  for  was  prop- 
erly refused. 

The  appeal  is  dismissed,  at  the  costs  of 
the  appellant 

(224  Pa.  44S) 

In  re  McPADDEX'S  ESTATE. 

Appeal  of  EQUITABLE  TRUST  CO. 

(Supreme  Court  of  PennsylvaDia.    April  12, 
1909.) 

1.  W1LI.S  (8  684*)— CoNSTRucTTOw— Trust  Es- 
tates—Principal OB  Income. 

Under  a  will  creating  a  trnot  in  testator's 
residuary  estate,  to  pay  the  income  to.  bis  widow 
for  life,  without  any  provision  for  a  sale  or 
conversion  of  coal  lands,  royalties  from  coal 
land  upon  which  there  Were  no  open  mines  at 
testator's  death,  under  a  coal  lease  made  by  bis 
trustee,  are  to  be  deemed  principal,  and  not  in- 
come. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1616;   Dec  Dig.  S  684.»] 

2.  LxFE  EsTATta  (8  12*)— Working  or  Leas- 
ing Mines. 

The  rule  that  it  is  not  waste  by  a  life  ten- 
ant to  work  an  open  mine  to  exhenstion  does 
not  include  the  right  to  lease  the  coal  underly- 
ing an  adjacent  tract  of  undeveloped  mineral 
lands  and  receive  the  royalty,  to  the  exclusion 
of  the  remaindermen. 

[E3d.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  8  31;   Dec.  Dig.  8  12.*] 

Appeal  from  Orphans'  Ck>urt,  Philadelphia 
County. 

Exceptions  to  adjudication  In  estate  of 
Charles  McFadden,  deceased.  From  a  de- 
cree dismissing  the  exceptions,  the  Equitable 
Trust  Cpmpany,  trustee,  appeals.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

H.  B.  6111,  John  R.  Bead,  and  Louis  B. 
Runk,  for  appellant.  John  O.  Johnson  and 
Maurice  Bower  Saul,  for  appellee. 


ELKIN,  J.  The  question  to  be  determin- 
ed here  is  whether  the  royalties  retiuired  to 
be  paid  under  the  coal  mining  lease  executed 
by  virtue  of  the  authority  and  decree  of  the 
orphans'  court  of  Cambria  county  In  1908 
shall  be  deemed  Income  payable  to  the  wid- 
ow under  the  terms  of  the  will,  or  shall  they 
pass  into  the  residuary  estate  as  principal 
to  be  Invested  by  the  trustee,  the  Income  on- 
ly of  the  Invested  sum  to  be  paid  the  widow. 
There  Is  no  dlfllculty  as  to  the  application 
of  the  underlying  principles  upon  which  the 
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decision  of  tbls  case  rests.  If  the  coal  lands 
described  in  tbe  lease  had  been  sold  under 
a  decree  of  court  at  a  fixed  price  or  consid- 
eration, there  can  be  no  question  but  that 
the  thing  sold  would  be  under  these  drcum- 
stances  part  of  the  corpus  of  tbe  estate,  and 
the  amount  received  In  payment  of  tbe  thing 
sold  would  be  principal.  Nor  is  it  open  to 
doubt,  under  tbe  settled  rule  of  our  cases, 
that  a  lease  .to  mine  all  the  coal  underlying 
a  tract  of  land  described  in  tbe  conveyance, 
upon  the  payment  of  certain  specified  roy- 
alties, amounts  to  and  is  the  equivalent  of 
a  sale  of  the  coal  In  place.  The  right  to 
mine  the  coal  to  exhaustion  is  the  equivalent 
of  a  grant  of  all  the  coal,  and  the  payment 
for  the  coal  mined  at  a  certain  rate  per  ton 
ia  the  consideration  price  paid.  If  there 
was  nothing  else  in  the  case  there  could  be 
only  one  answer  to  the  question  here  raised, 
and  that  answer  is  that  the  royaltl^  repre- 
sent the  purchase  price  and  should  be  treat- 
ed as  principal. 

It  is  contended,  however,  and  the  learned 
orphans'  court  below  took  this  view  of  tbe 
question,  that  the  Intention  of  the  testator 
was  to  give  these  royalties  as  Income  to  bis 
wife,  or,  if  the  testator  did  not  so  provide, 
tbe  widow  as  tenant  for  life  took  the  royal- 
ties as  Income  under  the  common-law  rule 
followed  in  our  state,  which  giveS'  the  life 
tenant  the  right  to  mine  opened  mines  to 
exhaustion  without  being  chargeable  with 
waste  and  to  enjoy  the  profits  arising  there- 
from. We  cannot  agree  that  the  intention 
of  the  testator,  shown  hj  the  residuary 
clause  or  from  the  four  comers  of  the  will. 
Justifies  such  a  conclusion.  The  wife  was 
given  tbe  income  of  the  corpus  of  the  resid- 
uary estate,  the  title  to  which  passed  under 
the  terms  of  the  will  to  the  trustee.  The 
coal  lands  in  question  were  part  of  the  cor^ 
pus.  of  the  trust  estate.  The  wlU  did  not 
provide  for  a  sale  or  conversion  of  these 
lands.  There  were  no  open  mines  on  tbe 
particular  lands  described  In  the  lease  above 
referred  to.  Under  these  circumstances, 
how  can  It  be  said  that  tbe  testator  intend- 
ed bis  wife  to  take  as  income  what  be  held 
as  corpus  and  for  the  sale  or  conversion  of 
which  he  made  no  provision?  Clearly  the 
Intention  of  the  testator  to  give  to  bis  wife 
as  income  royalties  ^t  contracted  for  at  tbe 
time  of  bis  death,  and  which  were  not  then 
contemplated  or  provided  for,-  cannot  be 
gathered  from  the  terms  of  the  will  itself, 
nor  from  any  other  source. 

The  settled  rule  that  it  is  not  waste  about 
which  remaindermen  can  complain  for  a 
life  tenant  to  work  an  open  mine  to  exhaus- 
tion has  no  application  to  the  facts  of  the 
case  at  bar.  It  Is  very  doubtful  whether  the 
widow  here  is  a  life  tenant  within  the  mean* 


Ing  of  tbe  rule.  Tbe  common-law  rule  rested 
on  a  very  different  foundation.  It  had  its 
origin  in  a  case  where  the  testator  had  de- 
vised a  tract  of  land,  limited  in  area,  on 
which  was  an  open  mine,  to  one  for  life,  and 
then  over  to  others.  The  question  arose 
whether  It  was  waste  for  tbe  life  tenant  un- 
der these  drcumstances  to  mine,  use,  and 
sell  coal  from  a  mine  opened  in  the  lifetime 
of  testator.  It  was  held  not  to  be  waste 
and  that  the  life  tenant  had  tbe  right  to 
pursue  tbe  mine  even  to  exhaustion.  This 
rule  found  favor  in  our  earlier  cases  and 
has  become  a  rule  of  property  In  Pennsyl- 
vania. There  is  no  disposition  to  weaken  .or 
destroy  it,  and  it  must  be  considered  as  set- 
tled law  when  tbe  facts  of  a  case  Justify  its 
application.  The  rule,  however,  baa  lbs  lim- 
itations, and  must  not  be  unduly  and  unrea- 
sonably extended.  As,  for  instance,  sup- 
pose the  testator  In  the  present  case  was 
possessed  at  the  time  of  his  death  of  a  home- 
stead farm  containing  200  acres  upon  which 
there  was  an  open  mine  for  country  use.  and 
adjacent  to  the  homestead  he  owned  10,000 
acres  of  undeveloped  mineral  lands;  could 
it  be  seriously  contended  that,  because  the 
life  tenant  could  work  tbe  open  mine  on  the 
homestead  to  exhaustion,  this  Included  the 
right  to  lease  upon  royalty  tbe  coal  underly- 
ing the  10,000  acres  of  mineral  lands  and  to 
receive  the  consideration  paid  In  royalties 
to  the  exclusion  of  the  remaindermen?  No 
reasonable  interpretation  of  the  rule  can 
make  it  applicable  to  such  a  state  of  facts. 
Such  a  situation  was  not  contemplated  when 
tbe  rule  was  first  announced,  and  It  would 
do  violence  to  the  spirit  and  purpose  of  it 
to  require  its  application  under  such  cir- 
cumstances. 

In  the  present  case  there  was  an  ont- 
standing  lease  for  a  limited  number  of  acres 
belonging  to  the  testator  at  the  time  of  his 
death,  upon  which  there  was  a  mining  op- 
eration. There  were  at  least  two  openings 
on  this  property, .  but  these  lands  were  seg- 
regated from  the  other  lands  of  the  testator 
by  the  lease  Itself,  and  there  can  be  no  rea- 
son In  law  or  equity  why  the  rule  should 
be  extended  beyond  the  boundaries  fixed  by 
the  testator  himself.  We  hold,  therefore, 
that  there  was  no  open  mine  In  the  lifetime 
of  the  testator  on  the  lands  Included  in  tbe 
lease  of  1908,  and  the  rule  as  to  the  rights 
of  a  life  tenant  does  not  apply.  Tbe  royal- 
ties received  or  to  be  received  under  the 
terms  of  this  lease,  are  principal,  and  not 
income,  and  should  be  so  regarded  an4 
treated. 

Decree  reversed,  and  record  remitted,  with  ' 
instructions  to  make  the  distribution  In  ac- 
cordance with  tbe  views  herein  stated.  Costa 
to  be  paid  out  of  the  trust  estatei 
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STATB  t:  FORBES. 

CSnpreau  Court  of  New  HampnUic    Cooa. 

Jnm  26, 1909.) 

1.    iKDIOnfEHT    AlfD     InVOBMAnOR    tf    166*)— 

V«nub—Pboof— Necessity. 

To  au&tain  a  conriction  of  torgery,  it  must 
appear'  that  it  was  committed  in  the  county 
where  tin  offense  is  laid. 

{Bd.   Note.— For  other  cases,  see  Indictment 
«nd  Information,  Cent.  Dig,  |  528;  Dec.  Dig.  f 
166.»] 
t,  FoBQEBY  d  47*) — Questions  fob  Juby. 

After  prima  facie  proof  that  a  forged  in- 
■tmment  was  uttered  by  the  forger  in  the  coun- 
ty where  the  Indictment  was  found,  it  is  none 
the  less  a  question  of  fact  for  the  jury  because 
other  evidence  is  introduced  on  which  &  con- 
trary finding  might  be  based. 

[Bd.  Note.— For  other  cases.  Me  Forgery,  Cent. 
Dig.  I  123;   Dec.  Dig.  f  47.*] 
SL  Cbikikai.   Law   (i  741*)  —  Pbotircb  of 

Court  and  Joxt.  .  . .  .   .. 

When  there  are  facts  in  evidence,  which,  if 
nnanswered,  will  juBtity  men  of  ordinary  reason 
and  fairness  in  aiSrmlDg  the  question  which  the 
•tate  must  maintain,  the  case  is  for  the  jury. 

(ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1713 ;  Dec.  Dig.  i  741.*] 

4.  FOBOKBY  (i  47*)— VBKU»— KVIBEHOB— QOES- 
nON    FOB  JUBY. 

Where  it  was  conceded  that  accused  had 
forged  the  instrument  which  he  nttered  In  the 
county  where  the  forgery  thereof  wa&  laid,  the 
jury  could  find  that  he  forged  the  instrument  in 
such  county,  whether  there  was  contradictory 
evidence  or  not. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  I  123;    Dec.  Dig.  f  47.*] 

Exceptions  from  Superior  Cotnrt,  Coos 
County;  Pllce,  Judge. 

Fred  Forbee  was  convicted  of  forgery,  and 
be  brings  exceptions.    Overruled. 

Indictment,  charging  that  tiie  defendant, 
on  December  4,  1908,  "did  falsely  make  and 
counterfeit  a  certain  American  Express  mon- 
ey order  for  the  payment  of  money,  purport- 
ing to  be  made  and  signed  by  one  W.  A. 
Davids,  assistant  agent,  for  the  sum  of  (50, 
*  *  *  with  Intent  that  some  person  should 
be  defrauded."  Trial  by  jury  and  verdict  of 
guilty.  The  defendant  moved  for  his  dis- 
charge upon  the  ground  ttrat  there  was  no 
evidence  upon  which  it  could  be  found  that 
he  falsely  made  and  counterfeited  the*  or- 
der In  Cooa  county.  The  motion  was  de- 
nied, and  he  excepted.  After  yerdict  the 
court  Imposed  sentence,  but  stayed  execution 
pending  the  determination  of  the  question  of 
law  reserved.  The  state's  evidence  tended 
'  to  prove  that  on  Wednesday  or  Thursday  in 
the  week  ending  August  16, 1908,  the  defend- 
ant was  seen  in  company  with  one  Wilhelm 
at  the  Windham  Junction  station  of  the 
Boston  &  Maine  Railroad.  The  railroad 
agent  at  that  station  does  business  for  the 
American  Express  Company,  "Issuing  orders, 
filling  out  freight,"  etc.  Wllbelm  bought  of 
the  agent  an  express  order  for  |1.  On  Au- 
gust IStli,  after  Forbes  and  Wilhelm  had  dis- 
appeared, the  station  agent  discovered  that 


a  book  containing  20  blank .  money  orders 
had  been  stolen  from  the  ofl3ce.  There  was 
evidence  that  the  theft  was  committed  'by 
Forbes  and  Wilhelm.  All  orders  of  tbe 
American  Express  Company  are  issued  in 
blank  books  of  20  or  more,  each  bearing  a 
serial  number  which  has  no  duplicate.  One 
of  the  blank  orders  in  tbe  stolen,  book  bora 
tbe  serial  number  8-3265268.  After  tbe  dis- 
appearance of  Forbes  from  Windham  Junc- 
tion, he  was  next  seen  at  Lancaster  on  Sep- 
tember 4th.  3ow  long  he  had  l>een  there  didl 
not  appear.  While  in  Lancaster'  he  went  in* 
to  a  store  and  bargained  for  some  clothing; 
for  whldi  be  agreed  to  pay  $28,  and  offered 
In  p^jfment  therefor  an  American  E<xpresa 
money  order  for  $S0,  like  tbe  one  set  forth 
In  the  Indictment,  bearing  the  serial  number 
8-S26526S,  with  the  addition  that  it  bore  njh 
on  its  back  the  Indorsement  "Paul  N.  Mertba» 
Jr."  On  the  same  day  Wilhelm  attempted 
to  pass  in  Ilioncaster  an  American  Express 
money  order,  serial  number  8-S2(k^2B9,  which 
had  been  filled  out  after  Its  disappearance 
from  tbe  Windham  station  office.  When 
Forbes  was  arrested  in  Vermont,  on  Septem- 
ber 5,  1908,  American  Express  money  orders 
in  blank,  bearing  serial  numbers  8-3265270; 
8-32C5271,  8-3285272,  8-3265273.  8-3265274, 
8-3265276,  8-3265276,  and  8-3266277,  were 
found  in  a  valise  belonging  to  Forbes  oj 
Wilhelm. 

J.  Howard  Wight,  Sol.,  and  Drew,  Jordan, 
Shurtleff  &  Morris,  for  tbe  State.  Sullivan 
&  Daley  and  Burritt  H.  Hinman,  for  de- 
fendant. 

BINGHAM,  X  To  sustain  a  conviction' 
of  tbe  crime  of  forgery,  as  In  other  crimes,, 
it  should  appear  that  it  was  committed.  In 
the  county  where  the  offense  Is  laid ;  and  ac- 
cording to  the  weight  of  authority  proof  ot 
that  fact  la  sufficiently  made  out  to  entitle 
the  state  to  go  to  the  jury,  if  nothing  further 
appears  than  that  the  person  charged  with 
the  offense  is  shown  to  have  uttered  the 
forged  instrument  In  tbe  county  where  the 
indictment  is  found.  Spencer  v.  Common-- 
wealth,  2  Lel(?h  (Va.)  751;  State  v.  Polndexter, 
23  W.  Va.  805;  State  ▼.  MorRtin,  19  N.  C.  348; 
Johnson  t.  State,  35  Ala.  370 ;  Bland  y.  Peo- 
ple, 3  Scam.  (111.)  864;  State  v.  Blanchard, 
74  Iowa,  628,  38  N.  W.  519;  United  States 
V.  Brltton,  2  Mason,  464,  469,  4TU,  Fed.  Cas. 
No.  14,6.';0;  Rex  v.  Parkes,  2  East  P.  a  992; 
s.  c,  2  Russ.  Cr.  (2d  Ed.)  371 ;  2  Leach,  C.  L. 
898,  909.  In  other  words,  proof  that  the 
forged  Instrument  was  uttered  by  the  forger, 
in  tbe  county  where  the  indictment  was 
found,  if  unanswered.  Is  sufficient  to  sustain 
the  verdict  of  a  jury  that  tbe  crime  was 
there  committed. 

If  this  is  the  law  (and  we  see  no  reason 
for  thinking  that  It  Is  not).  It  would  seem 
that  tbe  situation  would  not  cease  to  present 
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a  question  of  fact  for  the  jury,  and  become 
a  question  of  law  for  tbe  court,  If  other  evi- 
dence should  be  Introduced  upon  which  a 
contrary  fludlng  might  be  predicated,  and 
that  the  cases  above  dted,  to  the  extent  that 
they  present  a  contrary  view,  are  not  to  be 
followed.  It  is  said  in  those  cases  "that 
the  place  where  an  Instrument  Is  found  or 
offered  In  a  forged  state  affords  prima  facie 
evidence,  or  a  presumption,  that  the  instru- 
ment was  forged  there,  unless  that  presump- 
tion Is  repealed  by  some  other  fact  in  the 
case";  and  In  Commonwealth  v.  Costley,  118 
Mass.  1,  26,  It  is  said  that  this  is  all  that 
was  decided  in  Commonwealth  v.  t'armen- 
ter,  5  Pick.  (Mass.)  279,  the  case  relied  upon 
by  the  defendant  If  the  terms  "prima  facie 
evidence  or  presumption,"  as  there  employed, 
mean,  as  we  understand  they  do,  that  such 
evidence  answers  the  legal  requirements  of 
proof  authorizing  a  submission  of  the  ques- 
tion to  the  Jury  (King  v.  Hopkins,  5T  N.  H. 
834,  359),  then  it  does  not  follow  that,  in  case 
teuntervailing  proof  is  put  in  evidence,  the 
court  would  be  warranted  In  withdrawing 
the  question  from  the  Jury;  for  the  weight 
to  be  given  the  evidence  Is  for  them  to  pass 
upon,  and  presents  no  question  of  law,  and 
If  a  verdict  is  rendered  which  is  against  the 
weight  of  the  evidence,  the  Injured  party's 
temedy  is  to  seasonably  apply  to  the  trial 
court  to  have  the  verdict  set  aside.  Tbe 
true  rule,  as  stated  by  Wlgmore,  Is:  Are 
there  facts  In  evidence  which,  if  unanswer- 
ed, would  Justify  men  of  ordinary  reason 
and  fairness  in  afllrming  the  question  which 
the  plaintiff  is  bound  to  maintain?  If  there 
are,  he  has  passed  the  Judge,  and  may  prop- 
erly claim  that  the  Jury  be  allowed  to  con- 
sider his  ca!!e.    4  Wig.  Ev.  ti  2494,  2513. 

As  it  is  conceded  that  the  defendant  forged 
the  order  and  uttered  it  at  Lancaster,  in  the 
county  of  Coos,  there  was  sufficient  evidence 
from  which  It  could  be  found  that  the  crime 
of  forgery  was  there  committed;  and  this. 
Irrespective  of  the  fact  whether  there  was 
or  was  not  other  evidence  tending  to  dis- 
prove such  a  conclusion. 

Exception  overruled.    All  concurred. 

(SM  Pa.  137) 

PENNOCK  T.  LOCUST  REALTY  CO.  et  al. 

(Sppmne   Court   of   Pi^nnsylvanta.      April    12, 

1909.) 
Mkchanics'  Liens  ({  108*>— WAivia. 

Where  a  subcontractor,  ajcroed  to  furnish 
labor  and  material  to  a  building  under  con- 
struction aftpr  a  conveyance  by  the  originnl 
owner  to  a  purchaser,  he  is  bound  by  the  con- 
tract between  the  original  owner  and  the  con- 
tractor, containing  a  waiver  of  liens,  where  it 
was  filed  of  record. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  135;   Dec  Dig,  |  103.*] 

Appeal    from    Court   <#  Common    Pleas, 
Philadelphia  County. 
Action  by  Edmund  M.  Pennock,  trading  as 


J.  Sellers  Pennock,  against  the  Locust  Realty 
Company  and  others.  From  a  Judgment  dis- 
charglng  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  MESTREZAT,  POTTER,  and  Elr 
KIN,  JJ. 

Chas.  Francis  Gummey,  for  appellant 
Preston  K.  Erdman  and  Charles  L.  I<ock-. 
wood,  for  appellees. 

ELKIN,  J.  An  Interesting  question  of 
practice  has  been  suggested  by  the  learned 
counsel  fur  appellee  in  tills  case;  but  it  is 
unnecessary  to  rest  our  decision  on  this 
ground,  because  we  cannot  accept  as  sound 
the  position  of  aptiellaut  on  the  real  questloa 
involved  in  this  controversy. 

The  question  here  arises  under  tbe  me- 
chanic's lien  act  of  June  4,  1901  (P.  L.  431). 
It  Is  whether  a  subcontractor,  whose  agree- 
ment to  furnish  materials  and  labor  Is  made 
after  a  conveyance  to  a  new  purchaser,  is 
bound  by  the  contract  between  the  original 
owner  and  the  contractor,  died  of  record,  and 
containing  a  waiver  of  liens.  The  owner,'at 
the  time  the  building  contract  was  entered 
into,  in  order  to  protect  himself  against 
liens,  caused  to  be  Inserted  therein  a  waiver 
clause,  and  then  filed  this  agreement  In  writ- 
ing of  record.  Subsequently,  and  wlilie  the 
building  was  being  constructed,  the  owner 
conveyed  the  property  to  the  ai)pellee,  the 
present  owner.  The  contention  of  appellant 
is  that  under  these  circumstances  appellee 
cannot  claim  the  protection  of  tbe  waiver 
clause  in  the  building  contract  Two  of  our 
recent  cases  are  relied  on  to  sustain  this 
position.  They  are  Wyss-Thalman  v.  Beaver 
Valley  Brewing  Company,  216  Pa.  435,  65 
Atl.  811,  and  Pagnacco  v.  Faber,  221  Pa. 
326,  70  Atl.  754.  This  court  did  not  In- 
tend to  announce  any  such  doctrine  In  these 
cases,  nor  Is  anything  said  In  those  opin- 
ions reasonably  susceptible  of  the  meaning 
now  attempted  to  be  taken  from  what  was 
there  written.  These  cases  recognized  the 
right  of  tbe  contracting  parties,  or  of  sub- 
sequent parties  standing  in  the  place  of  the 
original  parties,  to  make  a  new  contract 
binding  upon  them,  containing  a  covenant 
not  to  file  a  Hen,  or  by  falling  to  provide 
for  a  waiver  of  Hens  in  the  new  contract  to 
have  waived  the  protection  of  tbe  original 
contract  which  was  superseded  by  the  new 
agreement;  in  other  words,  that  if  either  the 
original  or  subsequent  contracting  parties 
thought  proper  to  enter  into  a  new  contract 
containing  new  terms  and  provisions  it  was 
within  their  rights  so  to  do,  and  If  such  a 
contract  were  made  the  parties  would  be 
bound  by  its  terms.  No  new  principle  was 
announced,  and  the  law  was  neither  modified 
nor  changed  by  anything  decided  or  discuss- 
ed in  these  cases.     They  turned  upon  their 


•For  vtliM  CMM  SM  lam*  topic  and  ncUoa  NUMBER  la  Dec.  *  Am.  Uig*.  UW  w  data,  &  Uaportar  IndexK 


Digitized  by 


Google 


n 


p«.) 


BOND  T.  PENNSYLVANIA  E..0O. 


931 


facta  and  were  properly  decided.  In  tbe  case 
at  bar  there  was  no  sew  contract  Tbe  build- 
ing was  erected  from  beginning  to  completion 
under  tbe  original  contract  Tbe  rigbts  and 
dntlea  of  tbe  parties  were  fixed  by  that  con- 
tract Tbe  materials  and  labor  were  fumlsb- 
«d  under  that  contract  Tbe  notice  ais  to 
the  waiver  of  Hens  filed  of  record  bound 
every  one  who  furnished  materials  or  labor 
under  that  contract  Tbe  mere  fact  that 
the  original  owner,  bolder'  of  the  legal  or 
equitable  title,  afterwards  conveyed  to  el- 
tber  the  real  owner,  or  a  aew  purcbager,  in 
no  way  afTected  the  terms  and  conditions 
of  the  building  contract  which  remained  un- 
changed throughout  the  whole  period  of  con- 
■tmction.  It  therefore  follows  that  no  new 
contract  was  entered  Into  In  the  present  case, 
and  all  the  terms  and  conditions  of  tbe  old 
contract  are  In  force  and  effect 

Order  of  the  court  below,  discharging  rule 
for  Judgment  for  want  of  a  suffleient  affidavit 
ot  defense,  affirmed,  at  the  cost  of  appellant 

(ut  Pa.  «o)  ■=— 

WATSON  V.  McMANTJB  et  aL 

(Supreme   Court  of  Pennsylvania.     April   12, 
1909.) 

AaSIORMKNTS    (f   99*)— RlOHTB    OF    ASSIOREX. 

Defendant,  a  city  contractor,  assiKoed  to 
plaintiff  all  moneys  dne  nnder  a  contract,  and, 
notwithstanding  the  assignment,  be  recovered 
Judgment  against  tbe  city  therefor.  Held  that 
on  a  finding  that  defendant  was  Indebted  to 
plaintiff  for  more  than  the  amount  of  the  judg- 
ment, a  derree  that  tbe  defendant  Bhonld  mark 
the  Judgment  to  the  use  of  plaintiff  was  proper. 
[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  |  166;   Dec.  Dig.  I  96.*] 

Appeal  f  ropi  Court  of  Common  Pleas,  Pbil- 
adelpbia  County. 

BiU  by  James  V.  Watson  against  Michael 
McManus  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

See,  also,  72  AU.  10G6. 

The  court  below  entered  the  following  de- 
cree: 

"(1)  That  tbe  said  Michael  McManus,  de- 
fendant herein,  within  five  days  from  tbe 
date  of  this  decree,  mark  to  tbe  use  of 
James  V.  Watson,  plaintiff  herein,  the  Judg- 
ment in  the  suit  of  Michael  McManus  v.  City 
of  Philadelphia,  court  of  common  pleas  No. 
1,  of  December  term,  1898,  No.  547. 

"(2)  That  In  default  of  said  Michael  Mc- 
Manus so  marking  said  Judgment  to  the  use 
of  said  James  V.  Watson,  as  above  directed, 
the  protbonotary  Is  hereby  ordered  and  di- 
rected to  mark  said  Judgment  to  the  use  of 
said  James  V.  Watson. 

"(3)  That  upon  the  marking  of  said  Judg- 
ment to  tbe  use  of  said  James  V.  Watson  be, 
the  said  James  V.  Watson,  have  full  power 
and  authority  to  enforce  payment  of  the 
same;  provided,  nevertheless,  that  Interest 
on  said  Judgment  of  Michael  McManus  v. 
City  of  Philadelphia,  court  of  common  pleas 
Xo.  1,  of  December  term,  1898,  No.  547,  Is  to 


be  calculated  and  to  run  only,  from  tbe  date 
of  the  filing  of  the  referee's  ^report  in  said 
suit,  namely,  February  2,  1904,  to  the  date 
of  the  awarding  of  tbe  Injunction  against  tbe 
city  of  Philadelphia  in  this  suit,  namely, 
January  15,  1907,  unless  otherwise  ordered 
by  the  court." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTKlCZAT,  POTTER, 
BLKIN.  and  STEWART,  JJ. 

Wm.  M.  Reese  and  Wm.  W.  Lqcas,  for  up- 
pellanta.  George  R.  Van  Dusen  and  John 
Q.  Johnson,  for  appellee. 

FELL,  3.  The  defendant  In  consideration 
of  advances  made  to  enable  him  to  carry  out 
a  contract  with  the  city  of  Philadelphia,  as- 
signed to  the  plaintiff  all  moneys  due  or  that 
might  become  due  on  the  contract  Notwith- 
standing tbls  assignment  the  defendant 
brought  an  action  against  the  city  and  re- 
covered Judgment  The  plaintiff  procured 
an  Injunction  restraining  the  defendant  from 
collecting  tbe  Judgment  until  a  final  decreo 
should  be  entered  In  a  proceeding  In  equity 
between  the  parties  for  the  settlement  of  their 
accounts,  with  leave  to  apply  to  the  court  for 
a  further  order  whep  the  suit  for  an  account- 
ing should  have  been  determined.  Tbe  de- 
cree awarding  an  Injunction  was  affirmed  on 
appeal.  Watson  y.  McManus,  221  Pa.  41,  70 
Atl.  263.  After  a  final  decree  had  been  en- 
tered In  tbe  suit  for  an  accounting,  directing 
McManus  to  pay  a  sum  larger  than  tbe 
amount  of  the  Judgment  against  the  city,  the 
court  made  a  further  order  In  this  proceed- 
ing directing  the  defendant  to  mark  the  Jud^ 
ment  to  the  use  of  the  plaintiff. 

The  appeal  is  from  tbls  order,  and  It  pre- 
sents no  question  that  has  not  been 'finally 
settled  in  favor  of  the  plaintiff.  The  sub- 
ject of  tbe  controversy  was  tbe  ownership 
of  tbe  Judgment  obtained  against  the  city 
by  the  defendant  McManus.  Tbe  court 
found  that  all  tbe  money  due  under  tbe  Judg- 
ment belonged  to  the  plaintiff  by  virtue  of 
the  assignment  to  him,  and  the  order  appeal- 
ed from  is  supplemental  to  and  gives  effect 
to  the  decree  before  entered. 

The  order  ia  affirmed,  at  tbe  coat  of  the 
appellant 

(224  Pa.  460) 

BOND  T.  PENNSYLVANIA  R.  CO. 

(Supreme   Court   of   Prnnsylvania.     April    19, 
19090 

L  Railroaos  (I  350*)— AcoiDKNT  at  Oraub 

CbOSSINO— EVIDBNCB. 

In  an  action  for  injuries  received  at  a 
grade  crossing,  plaintiff  on  his  cross-examina- 
tion was  asked  if  be  could  have  seen  the  ap- 
proaching engine  if  it  bad  l>een  daylight,  and 
said,  on  Dein^  asked  to  state  how  far  ne  could 
see  it,  or  did  see  it,  "Probably  a  couple  of 
hundred  feet,"  and  then  stated  that  he  "couldn't 
say  exactly."  Held,  that  it  was  for  the  jury 
to  determine  whether  he  Intended  to  say  that 
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he  conld  hare  ae«ii  the  approachhig  train  in  the 
dark  for  m  dlatanee  that  woald  enable  him  to 
avoid  it 

[Ed.  Note.— For  other  case*,  tee  Railroad*, 
Cent  Dig.  {  1152;  Dec.  Dig.  I  350.*] 

2.  Tbux  (I  252*)  —  SuBicissioii  or  Inux— 
QuEsrrioNS  to  Sustaih. 

*  Where,  in  an  action  for  injuries  at  a  prade 
crossing,  there  was  no  evidence  by  plaintiff  as 
to  the  speed  at  which  the  train  was  running, 
and  the  engineer  testified  tliat  it  was  running 
at  about  seven  miles  an  hour,  it  was  error  to 
nbmit  to  the  Jury  the  question  as  to  whether 
defendant  was  negligent  in  running  its  train 
at  a  high  rate  of  speed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dik.  I  603:  Dec.  Dig.  i  252.*] 

Appeal  from  Court  of  Common  Pleas,  Chea- 
ter County. 

Action  by  Winfleld  S.  Bond  against  the 
Pennsylvania  Railroad  Company.  From  a 
Judgment  for  plaintlfl,  defendant  appeals. 
Reversed. 

Plaintiff  presented  this  point:  "(1)  If  the 
Jury  believe  that  defendant-  was  guilty  of 
negligence  in  running  the  freight  train  at  the 
public  croeslog  on  Washington  avenue,  Down- 
Ingtown,  on  the  night  of  January  19,  1906, 
by  not  giving  the  proper  signals,  and  at  a 
high  rate  of  speed,  and  that  the  accident 
was  the  result  of  such  negligence,  and  that 
there  was  no  contributory  negligence  on  the 
part  of  the  plaintiff,  the  verdict  should  be 
for  the  plaintiff.  Answer:  That  Is  af- 
firmed." 

Argued  before  FELL,  BROWN,  MES- 
TRKZAT,  ELKIN,  and  STEWART,  JJ. 

William  t.  Schaffer  and  John  J.  Plnkerton, 
for  appellant  Arthur  T.  Parke  and  John  J. 
Gheen,  for  appellee. 


BROWN,  J.  When  this  case  was  here 
before  (218  Pa.  34,  66  Atl.  983)  we  held.  In 
reversing  the  Judgment  for  the  defendant  n. 
o.  v.,  that  It  could  not  have  been  taken  from 
the  Jury.  On  the  second  trial  the  verdict 
was  again  for  the  plaintiff  on  what  the 
learned  and  careful  trial  Judge,  In  bis  opin- 
ion refusing  judgment  for  the  defendant, 
•aid  was  praictlcally  the  same  testimony  as 
that  given  by  the  plaintiff  on  the  first  triaL 
If  tills  is  so,  the  appeal  of  the  defendant  la 
to  be  regarded  as  having  been  taken  for  the 
purpose  of  rearguing  the  case  before  us. 
The  only  difference  which  its  counsel  have 
attempted  to  point  out  in  the  case  as  pre- 
sented on  the  second  trial  Is  that  It  now 
appears  that  the  plaintiff  could  see  a  dis- 
tance of  200  feet  in  the  direction  from  which 
the  train  was  coming,  and  his  own  witnesses 
saw  and  heard  it  approaching.  The  corrobo- 
rated testimony  of  the  plaintiff  la  that  it  was 
dark  and  foggy,  that  there  was  no  headlight 
on  the  engine,  and  that  no  signal  of  its  ap- 
proach was  given  by  bell  or  whistle.  He 
further  testified  that  though  looking  in  each 


direction,  be  did  not  hear  the  engine,  adding 
that,  if  it  had  been  daylight,  he  would  have 
seen  it  and  the  accident  would  not  have 
happened.  On  his  cross-examination,  aftci 
again  stating  that  if  it  bad  been  daylight, 
he  could  have  seen,  he  said,  whoi  pressed 
to  state  how  far  he  could  see,  or  did  see, 
"Probably  a  couple  of  hundred  feet,**  and 
Immediately  followed  this  with  the  answer 
that  he  "couldn't  say  exactly."  Taking  his 
testimony  as  a  whole,  the  Jury  might  fairly 
have  understood  him  as  not  intending  to  say 
he  could  have  seen  the  approaching  train  in 
the  dark  and  foggy  evening  for  a  distance 
that  would  have  enabled  him  to  avoid  it 
His  own  witnesses  do  not  testify  that  they 
saw  it  at  any  point  east  of  the  crossing  on 
Washington  avenue,  and,  though  they  may 
have  heard  it  coming,  the  Jury  were  not 
bound  to  find  that  be  ought,  therefore,  to 
have  heard  it 

But  for  the  answer  to  the  first  point  sub- 
mitted by  the  plaintiff,  this  Judgment  would 
have  to  be  affirmed,  because  it  has  not  been 
shown  that' the  testimony  of  the  plaintiff  on 
the  second  trial  was  not  practically  tbe 
same  as  on  the  first  In  the  court's  answw 
to  the  point  the  Jury  were  permitted  to  find 
that  the  defendant  had  t>een  negligent  in 
running  its  train  at  a  high  rate  of  speed. 
There  was  no  evidence  on  the  part  of  tbe 
plaintiff  as  to  the  rate  of  speed  at  which 
the  train  was  moving,  while  tbe  uncontra- 
dicted testimony  of  the  engineer  is  that  he 
was  running  at  about  seven  miles  an  hour. 
The  fourth  assignment  of  error  must  be  sus- 
tained. 

Judgment  reversed,  and  venire  facias  de 
novo  awarded. 


ItU  Pa.  ES6) 
.  In  re  MULHOLLAND'S  ESTATE. 

(Supreme   Court  of   Pennsylvania.     April   26, 
1909.) 

1.  Vbndob  ard   PuacHASKR  (i  229*)— BonjL 

Fide  Porohaskbs— Notice. 

A  purchaser  who  cannot  make  ont  bis 
title  except,  throutrb  a  deed  which  leads  to  a 
fact  is  aflPected  with  notice  of  that  fact 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  477;  Dec.  Dig.  |  220.*J 

2.  Equitt  (8  7*)— GBOxmos  of  Relief— Mis- 
tare  OF  Law. 

That  both  parties  having  knowledge  oC 
the  facts  were  ignorant  of  the  law  is  no  ground 
for   equitable    relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  15;    Dec.  Dig.  J  T.*] 

3.  Vendob  and  Pubchaseb  ()   119*)  —  Rs- 
SCISSION— Laches. 

The  law  requires  reasonable  diligence  is 
a  purchaser  to  ascertain  any  defect  of  title, 
ana.  when  once  ascertained,  he  must  exercise 
a  like  diligence  in  asserting  hia  right  to  have 
the  gale  set  aside. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  214 ;   Dec.  Dig.  |  119.*] 
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4.  ExKcrroBs  Aifo  Aduiristsatob8  ({  145*)-' 
Sale   or    Rbal    Estati  —  AuTHOBrrr   of 

COUKTB. 

No  decree  can  be  made  apon  a  conveyance 
by  an>  executor  or  trustee  nnder  a  power  con- 
ferred by  will  nnless  the  aid  of  the  court  la 
required  to  supply  some  omiBsioa  in  the  instru- 
ment creating  the  power. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |  585;  Dec 
Dig.  I  145.*] 

5.  EXECUTOBS  AND  Aduirxstbatobs  ({  149*}— 

Bale  or  Real  Estate  bt — Poweb  to  Set 

Aside. 

Tile  antbority  of  the  orphans'  court  to 
set  aside  a  sale  in  pursuance  of  a  testamentary 
power  is  no  more  extensive  than  that  exercised 
by  the  court  over  a  sale  in  pnisuance  of  it> 
own  order. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  602-606; 
Dec.  Dig.  I  14».*] 

6.  Vbrdob  and  Pxtbchaseb  (f  230*)— Bora 
Fide  PtTBCHASEBs— Notice. 

A  grantee  is  affected  with  notice  of  a 
defect  in  his  grantor's  title  shown  by  the  re- 
citals in  the  deed  as  soon  as  he  accepts  it. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  502 ;  Dec  Dig.  {  230.*] 

Appeal  from  Orphans'  Court,  PliUadelpbia 
County. 

Exceptions  to  a  master's  report  In  estate 
of  Sarah  Mulhollaqd,  deceased.  From  a  de- 
cree dismissing  the  exceptions,  James  Mc- 
Devitt,  executor,  appeals.    Reversed. 

Argued  before  MITCHELL,  C  3»  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

John  F.  Oorman,  Leo  X  QOTman,  and  Wil- 
liam Gorman,  for  appellant  Frederick  L. 
Brdtlnger,  for  appellee. 


MESTREZAT,  J.  This  case  Is  bo  dearly 
and  radically  wrong  that  all  that  is  neces- 
sary to  reverse  it  is  to  state  the  undisputed 
facts.  The  error  of  the  master  and  of  the 
court  may  be  attributed  to  the  manner  in 
which  the  case  was  presented  for  their  con- 
sideration. 

James  Mulholland  died  in  1876,  leaving  to 
survive  him  five  children  and  a  brother  Felix. 
He  was  seised  in  fee  of  certain  real  estate  in 
the  dty  of  Philadelphia  at  the  time  of  his 
death,  and  his  five  children  conveyed  to  his 
brother  Felix  "one  undivided  sixth  part  of 
and  In  all  the. real  and  personal  estate  of 
which  James  Mulholland  died  seised  and 
possessed."  Felix  subsequently  died  intes- 
tate and  left  to  survive  him  a  widow,  Sarah, 
and  five  children,  all  of  whom  died  in  their 
minority.  Intestate,  unmarried  and  without 
issue  prior  to  the  death  of  their  mother. 
Sarah  Mulholland  died  in  1901  and  by  her 
will,  duly  probated,  appointed  James  Mc- 
Devltt.  the  appellant,  her  executor.  The  will 
provides,  inter  alia,  as  follows:  "And  for 
the  purpose  of  the  better  carrying  my  will 
into  execution  and  effect,  I  do  authorize  and 
empower  my  executor  James  McDevltt  to 
make  sale  of  all  my  estate,  real,  personal  or 


mixed  and  of  which  I  may  die  seised  and 
possessed  either'  at  ');)ubllc  or  private  sale 
and  upon  such  terms  as  he  shall  Judge  best" 
The  testatrix  devised  and  bequeathed  the 
residue  of  her  estate  to  her  "executor  In  trust 
to  distribute  the  same  among  the  several ' 
churches  and  charitable  Institutions  herein-' 
above  named  or  In  his  discretion  to  pay  same 
from  time  to  time  for  masses  for  the  repose' 
of  my  soul  and  the  souls  of  my  husband  and ' 
our  children."  By  virtue  of  the  authority 
contained  In  the  will,  James  McDevltt,  exec- 
utor and  trustee,  executed  and  delivered  a 
deed,  dated  January  6, 1902,  and  recorded  the 
following  day,  to  James  Conway,  conveying 
to  him  "all  the  right,  title,  and  Inter^t  of 
the  said  Sarah  Mulholland,  deceased,  of,  in,- 
and  to"  three  lots  or  pieces  of  ground  sit- 
uate on  the  south  side  of  Pine  street  and  east' 
of  Eleventh  street  In  the  city  of  Philadelphia' 
for  the  consideration  of  |2,750.  The  deed  re- 
cites that  the  property  therein  described  is 
the  same  of  which  James  Mulholland  died' 
seised  and  of  which  his  five  children  convey-' 
ed  the  undivided  sixth  part  to  Felix  Mulhol-' 
laud,  who  died  intestate  seised  of  the  said' 
undivided  Interest  in  the  property  and  ^av-' 
ing  to  survive  him  Sarah  Mulholland  and' 
five  children,  all  of  whom  died  prior  to  their' 
mother  in  whom  all  their  interest  In  the 
premises  vested.  The  deed  to  Conway  Is  In 
the  ordinary  form  used  by  an  executor  and' 
trustee  to  convey  real  estate  in  pursuance  ofi 
authority  contained  in  the  will.  It  recites, 
the  title  to  the  premises  conveyed  from  Thom- 
as Fraley  In  1848  to  Sarah  Mulholland,  the 
authority  conferred  by  the  will  on  the  exec- 
utor and  trustee  for  making  the  sale,  and' 
the  appointment  of  the  executor  and  the 
probate  of  the  wUl.  It  contains  the  usual 
special  warranty  against  acts  done  or  com-: 
mltted  by  the  executor.  Conway  in  pursu-. 
auce  of  the  title  vested  In  him  by  the  exec-^ 
utor's  deed  took  possession  of  the  premises,* 
and  has  since  occupied  and  used  them  as  his- 
own.  On  January  21,  1908,  he  presented  a 
petition  to  the  orphans'  court  of  Philadelphia 
county  setting  forth,  inter  alia,  that  Sarah 
Mulholland  died  testate  and  the  disposition, 
made  by  her  will  of  her  estate;  that  the  ex-, 
ecutor  of  Mrs.  Mulholland  had  by  deed  dat- 
ed January  6,  1902,  conveyed  to  him  "all  the. 
right,  title  and  Interest  of  the  said  Sarah- 
Mulholland,  deceased,"  in  the  three  lots  of 
ground  in  Philadelphia,  referring  to  the  re- 
cital in  the  deed  that  Felix  Mulholland,  the 
husband  of  Sarah,  had  died  seised  of  the 
undivided  sixth  part  of  the  premises  leav- 
ing to  survive  him  a  widow  and  five  children, 
and  the  death  of  the  five  children  unmarried 
and  without  issue,  and  that  their  Interest  In 
the  premises  vested  in  their  mother;  that  the 
executor  filed  the  account  of  his  administra- 
tion which  was  audited  on  June  30,'  1902, 
"and  by  adjudication  thereof  distribution  of 
the  residue  was  awarded  as  directed  in  said 
will  and  the  schedule  of  distribution  as  ap- 
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proved  by  the  auditing  Judge."  The  petition 
further  avers  that  the  purchase  money  waa 
paid;  that  at  the  time  of  the  conveyance  the 
executor  was  of  the  belief  and  opinion  that 
tbe  testatrix  died  seised  of  the  said  undivid- 
ed sixth  part  of  the  premises;  that  testatrix, 
however,  vtras  not  of  the  blood  of  the  first 
purchaser  of  the  said  one-sixth  Interest  in 
the  premises,  and  therefore  the  fee  thereof 
cUd  not  vest  In  her  on  the  death  of  the  last 
surviving  of  her  children,  but  vested  in  the 
heirs  and  next  of  kin  of  her  husband;  that 
the  facts  relative  to  the  title  did  not  come  to 
the  knowledge  of  petitioner  until  October  15, 
1907;  and  that  the  consideration  money  for 
ttke  conveyance  forms  a  part  of  the  balance 
remaining  in  the  hands  of  the  executor  and 
trustee  and  is  undistributed.  The  petitioner 
prayed  that  the  exechtor  be  ordered  and  di- 
rected to  repay  to  him  the  purchase  money 
with  interest  thereon. 

The  executor  filed  an  answer  in  which  he 
admits  most  of  the  facts  averred  In  the  pe- 
tition. Be  admits  that  Conway  paid  the  pur- 
diase  money  in  the  belief  tlmt  the  executor 
bad  the  right  to  convey  to  him  a  good  title 
In.  fee.  and  that  the  executor  was  of  the 
stime  opinion;  that  the  executor  has  funds 
awarded  him  sufficient  to  return  to  petition- 
er the  amount  paid  by  him  as  purchase 
money,  but  avers  that  he  refused  to  repay 
Qonway  the  purchase  money,  as  the  money 
iB  his  hands  had  been  set  apart  by  the  ad- 
judication of  the  orphans'  court  for  a  spe- 
cific purpose,  "and  your  respondent  Is  in- 
formed and  ttelieves  in  law  he  has  no  right 
to-  divert  it  from  this  purpose  unless  protect- 
ed by  an  order  of  your  honorable  court" 
The  answer  further  avers  that  the  executor 
filed  an  account  which  was  duly  adjudicated 
by  the  orphans'  court,  and  attaches  a  copy 
thereof  to  the  answer.  The  final  decree  con- 
firming the  account  and  directing  distribu- 
tion was  made,  by  the  court  on  June  30,  19U2, 
and  contains,  inter  alia,  the  following :  "The 
residue  of  this  estate  Is  given  to  the  exec- 
iftor  in  trust  to  distribute  the  same  amongst 
the  churches  named  in  the  proportions  and 
manner  as  set  out  in  the  will  of  deceased, 
and  In  his  discretion  to  pay  the  same  from 
time  to  time  for  masses  for  the  repose  of  the 
86ul  of  testatrix  and  the  souls  of  her  hus- 
band and  their  children."  The  answer  hav- 
iiig  been  filed,  the  court  appointed  a  master, 
who  made  a  voluminous  report,  granting  the 
prayer  of  the  petition  and  awarding  restitu- 
tion of  the  money  paid  by  Conway  to  Mc- 
Devltt,  but  permitting  Conway  to  retain  the 
title  to  the  property  conveyed  to  him  by  the 
executor.  The  reason  for  the  conclusion  of 
the  learned  master  is  stated  by  him  as  fol- 
lows :  "The  master  and  examiner  finds  as  a 
fact  that  the  said  Sarah  Mulholland  was  not 
of  the  blood  of  the  first  purchaser  of  said 
oiie-slxth  part  of  the  property  hereinbefore 
described,  and  that  the  aforesaid  consldera' 
tlon  of  $2,750  was  paid  by  the  said  James 
Conway  unto  the  said  James  McDevltt,  ex- 


ecutor and  trustee,  by  reason  of  a  mutual 
mistake  of  fact,  innocently  committed  and 
through  no  fault  of  either  party  thereto. 
It  also  appears  that  the  parties  to  sai(^  mis- 
take can  be  put  in  statu  quo,  no  other  rights 
having  attached  In  the  meantime."  The 
learned  court  below  in  a  pro  forma  decree 
dismissed  the  exceptions,  and  confirmed  the 
master's  report  absolutely.  McDevltt,  as  ex.' 
ecutor  and  residuary  devisee  in  trust,  has 
taken  this  appeal.    * 

It  will  be  observed  that  the  master  commit- 
ted manifest  error  in  finding,  as  he  did.  "tliat 
the  facts  in  reference  to  the  devolution  of 
the  title  to  said  onenalxth  part  of  the  said 
property  first  became  known  to  said  James 
Conway  and  James  McDevltt  on  or  al>oat 
October  15,  1007,"  as  the  deed  executed  by 
McDevltt  and  received  by  Conway  recited 
the  title  and  thereby  disclosed  the  fact  that 
Sarab  Mulholland,  the  decedent,  liad  no 
valid  title  to  the  interest  in  the  premises  in 
question.  This  was  notice  to  Conway  of  the 
defective  title  in  1902.  Jennings  v.  Bloom- 
field,  199  Pa.  638,  49  AU.  135.  When  a  pur- 
chaser cannot  make  ont  his  title  but  througb 
a  deed  which  leads  to  a  fact,  be  will  be  af- 
fected with  notice  of  that  fact  Mertlns 
V.  Jolliffe,  Amb.  811.  Equally  apparent  is  it 
that  there  is  no  foundation  for  the  finding 
by  the  master  "that  the  parties  to  said  mis- 
take can  be  put  in  statu  quo,  no  other  rights 
having  attached  in  the  meantime,"  as  the 
petition  and  answer  show  that  the  executor 
filed  an  account  of  his  administration  of 
the  estate  which  included  the  sum  paid  by 
Conway  to  McDevltt ;  that  the  account  was 
finally  confirmed  and  distribution  made  In 
June,  1902 ;  and  that  the  fund  realized  by  the 
sale  of  the  property  to  Conway  was  distrib- 
uted as  part  of  the  testatrix's  residuary  es- 
tate and  passed  to  the  trustee  for  the  l%a- 
tecs  nearly  six  years  prior  to  the  commence- 
ment of  these  proceedings.  The  master's 
findings  of  fact  are  in  conflict  with  the  evi- 
dence, and  with  their  disappearance  his  con- 
clusions must  likewise  fall.  It  mny  be  that 
both  parties  to  the  deed  were  Ignorant  of  the 
law,  but,  with  the  full  knowledge  of  the  facts 
which  the  pleadings  show  they  had.  that  of 
itself  is  no  ground  for  equitable  relief.  Nor- 
ris  T.  Crowe,  206  Pa.  438,  55  Atl.  112S,  88 
Am.  St  Rep.  783.  And  there  are  no  special 
circumstances  or  facts  in  the  case  at  bar 
that  win  aid  the  purchaser's  Ignorance  or 
mistake  of  the  law  in  moving  a  chancellor 
to  grant  the  relief  prayed  for  In  the  peti- 
tion. 

Under  the  undisputed  facts  disclosed  by 
the  evidence,  the  orphans'  court  had  no 
power  to  set  aside  the  sale  and  direct  repay- 
ment of  the  purchase  money  to  the  executor. 
Such  power  would  not  exist  in  the  orphans' 
court  if  this  bad  been  a  sale  made  in  pur- 
suance of  its  own  order.  In  such  cases  the 
court  unquestionably  has  the  authority  to 
control  the  sale  and  protect  a  purchaser. 
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but  that  antborlty  must  be  Invoked  within 
a  proper  time  and  under  a  state  of  facts 
which  will  justify  the  exercise  of  the  eq- 
uitable powers  of  the  court  In  De  Haven's 
Appeal,  106  Pa.  612,  614,  Oreen,  J.,  deliv- 
ering the  opinion  of  tlie  court,  says:  "Had 
the  purchaser  (of  real  estate  at  an  admin- 
istrator's sale)  bought  In  the  absence  of  any 
interference,  or  inducements  held  out  by  the 
administrator  to  persuade  the  appellant  to 
buy,  the  maxim  of  caveat  emptor  would  cer- 
tainly have  applied,  and  we  would  probably 
not  have  felt  justified  in  reviewing  the  re- 
fusal of  the  court  below  to  set  aside  the  sale. 
So,  also.  If  the  sale  had  been  confirmed,  pur- 
chase money  paid,  and  deed  delivered,  the 
transaction  would  be  regarded  as  closed  and 
beyond  the  reach  of  the  courts.  But  here  the 
application  for  relief  was  made  to  the  or- 
phans' court  which  had  ordered  the  sale 
before  the  sale  was  confirmed,  and  while  the 
whole  matter  was  yet  within  the  control  of 
the  court"  In  such  a  case  the  orphans' 
court  retains  control  over  the  sale  even  un- 
til after  its  confirmation,  but,  as  indicated 
In  Justice  Green's  opinion,  it  wiU  not  exercise 
its  authority  to  grant  relief  to  a  purchaser 
in  the  absence  of  fraud  and  after  he  has  paid 
the  purchase  money  and  received  his  deed. 
There  must  be  an  end  to  such  proceedings, 
and,  if  a  purchaser  desires  to  relieve  himself 
of  a  defective  title,  he  must  exercise  dili- 
gence in  ascertaining  the  defect  and  invok- 
ing the  aid  of  the  court  to  afford  him  protec- 
tion. The  law  requires  reasouable  diligence 
in  a  purchaser  to  ascertain  any  defect  of 
title  (Brush  v.  Ware,  40  U.  S.  93,  10  L.  Ed. 
672),  and,  when  once  ascertained,  he  must 
exercise  a  like  diligence  In  asserting  his 
right  to  have  the  sale  set  aside.  The  pur- 
chaser here  appeals  to  the  equitable  powers 
of  the  court,  and  they  are  never  called  into 
activity  except  by  conscience,  good  faith, 
and  reasonable  diligence.  Smith  v.  Clay, 
3  Bro.  C.  C.  639,  note. 

We  need  not  discuss  or  determine  the  ex- 
tent of  the  powers  of  the  orphans'  court 
in  setting  aside  a  sale  made  by  an  executor 
In  pursuance  of  a  power  contained  In  the 
will.  We  have  held  that  in  a  proper  case 
the  orphans'  court  has  power  to  review,  set 
aside,  and,  if  necessary,  to  order  a  resale  ot 
real  estate  made  under  a  testamentary  pow- 
er. Dundas's  Appeal,  64  Pa.  325.  But  'a  sale 
under  a  power  In  a  will  need  not  be  con- 
firmed by  the  court,  nor  is  any  order  of  court 
necessary  to  authorize  the  executor  to  con- 
vey. No  decree  can  properly  be  made  upon 
a  conveyance  by  an  executor  or  trustee  un- 
der a  power  conferred  by  will  unless  the 
aid  of  the  court  Is  required  to  supply  some 
omission  In  the  terms  of  the  Instrument  cre- 


ating the  power.  Schwartz's  Estate,  168  Pa. 
204,  31  Atl.  1085.  It  may  well  be  assumed, - 
however,  that'  the  authority  of  the  orphans' 
court  to  set  aside  a  sale  made  in  pursuance 
of  a  testamentarjr  power  is  not  more  ex- 
tensive than  that  exercised  by  the  court' 
over  a  sale  made  in  pursuance  of  its  own 
order.  It  Is  clear,  as  pointed  out  above,  that, 
had  this  sale  been  made  by  a  personal  repre- 
sentative in  pursuance  of  an  order  of  the 
orphans'  court,  that  court  would  have  re- 
fused, under  tlie  circumstances  of  this  case, 
to  set  aside  the  sale  or  to  order  the  repay-- 
ment  of  the  purchase  money.  Conway  is  af- 
fected with  notice  of  the  title  which  his  own 
deed  disclosed;  and,  when  he  accepted  the 
title,  took  possession  of  the  premises,  and  re- 
tained them  for  more  than  five  years,  he  can- 
not be  permitted  to  attack  the  title  and  com- 
pel the  executor  to  repay  the  purchase  mon- 
ey. When  he  accepted  the  deed,  be  knew  ail- 
that  he  knows  to-day  in  regard  to  the  tltle.t 
The  facts  were  all  before  him,  and,  notwith- 
standing the  finding  of  the  master,  Conway 
was  not  ignorant  of  or  mistaken  as  to  the 
facts  in  the  chain  of  the  title  which  the  ex- 
ecutor conveyed.  The  deed  Itself  convicts 
the  master  of  error  in  this  respect,  and, 
shows  tbat  in  1902  Conway  was  In  full  pos-. 
session  of  all  the  facts  relative  to  the  titles 
of  Mrs.  MulhoUand  to  the  property  wbich^ 
her  executor  conveyed. 

In  addition  to  having  accurate  knowledge 
of  the  facts  which  would  deprive  him  of  the 
right  to  any  relief  in  the  orpnans'  court  at'- 
this  time,  the  money  which  Conway  now^ 
seeks  to  have  returned  to  him  was  charged- 
to  the  executor  In  the  account  which  he- 
filed  and  was  distributed  In  1902  to  the> 
legatees  as  directed  in  the  testatrix's  will.- 
Aside  from  any  other  reason,  this  of  Itself 
is  an  insuperable  objection  to  the  return  of- 
the  money  by  the  executor.  He  has  disposed 
of  it  as  directed  In  the  will  by  order  of  the- 
orphans'  court,  and  he  cannot  now  be  requir-' 
ed  to  refund  It  As  appears  by  the  order  < 
of  the  court  awarding  distribution,  quoted 
above,  the  money  is  not  now  held  by  the  ex-- 
ecutor  for  administration,  but  In  trust  for' 
the  beneficiaries  named  in  the  will  of  the' 
decedent.  It  is  not  in  the  power  of  the' 
trustee  to  refund  it  to  the  executor  for  the' 
purpose  of  repayment  to  the  purchaser  of- 
the  real  estate.  If  the  orphans'  court  bad- 
authority  to  compel  the  repayment  of  the 
money  to  Conway,  it  is  now  too  late  to  invoke 
It  The  facts  of  this  case  do  not  warrant 
any  interference  by  the  court  with  the  sale 
made  by  the  executor  to  Conway. 

The  decree  of  the  orphans'  court  is  re-' 
versed,  and  all  the  proceedings  are  set  aside 
at  the  costs  of  the  petitioner. 
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FINK  et  nx.  t.  WILKBS-BAERB  &  W.  V. 
TRACTION  CO. 

(Supreme  Court  of  PennsrlTania.    May  10, 
1909.) 

SiBKET  Railroads  ((  in*y-IvjvaY  to  CHn.D 

ON  Tback— Evidence. 

In  an  action  against  a  street  railway  com* 
oany  to  recover  for  death  of  child  on  tracic,  evi- 
dence held  to  sustain  order  for  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  117.*] 

,  Appeal  from  Court  of  Common  Pleas,  IiO- 
cerne  County. 

Action  by  Tavia  Fink  and  wife  against  the 
Wllkee-Barre  &  Wyoming  Valley  Traction 
Company.  From  an  order  refusing  to  take 
off  a  nonsuit,  plaintiffs  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

James  L.  Lenahan,  for  appellants.  Frank 
A.  McGuIgan,  Paul  Bedford,  and  Jobn  T. 
Lenahan,  for  appellee. 

FELL,  J.  The  plalntiflFs'  child,  three  years 
old,  was  run  over  by  a  car  of  the  defendant 
company  on  a  business  street  near  the  center 
oC  the  city  of  Wllkes-Barre.  None  of  their 
witnesses  saw  the  accident,  and  it  was  not 
shown  how  it  happened.  The  only  testimony 
produced  that  bad  any  bearing  on  the  circum- 
stances connected  with  the  accident  was  that 
of  two  witnesses.  One  of  these,  a  woman, 
was  at  the  time  sitting  at  a  second-story 
window,  and  saw  the  child  on  the  street,  saw 
the  car  coming,  and  tried  to  attract  the  at- 
tention of  the  motorman  and  of  a  woman  on 
the  street  by  calling.  It  did  not  appear  how 
near  the  car  was  to  the  child,  and  there  was 
nothing  in  her  testimony  tliat  showed  negli- 
gence ia  the  management  of  the  car.  The 
other  witness  was  a  salesman,  who  was  wait- 
ing on  customers  in  the  second  story  of  a 
furniture  store.  He  testified  that  he  saw  the 
child  between  the  rails  of  the  west  track  6U 
feet  north  of  the  store.  At  that  time  no  car 
was  In  sight,  and  he.  could  see  south,  the  di- 
rection from  which  the  car  came,  150  feet 
About  half  a  minute  later  he  saw  a  car  on 
the  east  track  passing  the  store.  There  was 
not  the  slightest  proof  of  what  the  child  did 
after  the  time  he  was  seen  on  the  west  track 
before  the  car  came  into  sight.  The  car  stop- 
ped within  Its  length  after  the  child  had  been 
struck  and  before  the  rear  wheels  bad  reach- 
ed him. 

It  was  essential  to  the  plaintiffs'  case  that 
Chore  should  be  affirmative  proof  of  some  act 
of  negligence  by  the  motorman.  In  the  ab- 
sence of  all  proof  upon  the  subject,  the  pre- 
sumption that  he  exercised  due  care  will  pre- 
vail. There  was  nothing  in  the  circumstances 
shown  that  would  warrant  an  inference  of 
negligence,  and  a  nonsuit  was  properly  en- 
tered.  In  Woeckner  t.  Erie  Electric  Motor 
Co.,  176  Pa.  451,  35  Atl.  182,  relied  on  by  the 
■ppellants,  the  motorman  saw  the  child  leave 
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the  curb  26  feet  from  the  tracik  on  an  unob- 
structed street  and  advance  towards  lUs  car, 
and  he  had  full  knowledge  of  the  danger  in 
time  to  guard  against  it 
The  Judgment  ia  affirmed. 


(224  Pa.  610) 

LBWITZKT  T.  SOTOLOFF. 

(Supreme  Court  of  Pennsylvania.    May  lOl 
1909.) 

Tknanot  in  COMUON  (|  15*>— Advkbse  Pos- 
session—Evidence. 

The  i^ossession  of  one  tenant  in  common  ia 
prima  facie  the  possession  of  his  co-tenant,  and 
mere  proof  that  the  tenant  in  possession  re- 
ceived the  oro&ts  without  accounting  to  bis 
co-tenant  will  not  sustain  a  claim  of  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  i|  42-«2;  Dec.  Dig.  | 
15.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Simon  Lewltzky  against  Bamet 
Sotoloff.  From  an  order  making  absolute 
rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense,  defendant  appeals.  Re- 
versed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTRESSAT,  ELKIN,  and  STEW- 
ART, JJ. 

J.  B.  Colahan,  Jr.,  for  appellant 

FELL,  J.  This  action  is  on  a  contract  in 
writing  to  recover  the  purchase  price  of  real 
estate  sold  by  the  plaintiff  to  the  defendant 
It  is  averred  In  the  affidavit  of  defense  that 
the  title  tendered  by  the  plaintm  was  not  a 
marketable  title  to  the  whole  property,  and 
the  following  facts  are  set  out  as  a  basis  of 
the  averment:  By  sundry  conveyances  Chas. 
D.  Freeman  acquired  title  to  fourteen-flf- 
teenths  of  the  property  in  18S0  The  title 
to  the  remaining  one-fifteenth  was  never  ac- 
quired by  him  or  by  any  one  in  the  chain  of 
the  plaintiff's  title,  but  is  outstanding  in  one 
Ailes.  Freeman  entered  into  possession  of 
the  property  in  18S0,  and  remained  in  unin- 
terrupted possession  and  collected  all  the 
rents  thereof  until  his  death  in  1890.  The 
devisees  named  in  his  will  were  in  possession 
and  collected  the  rents  until  1907,  when  the 
property  was  sold  under  proceedings  in  par- 
tition to  the  plaintiff.  Neither  Mr.  Freeman, 
nor  his  devisees,  nor  the  plaintiff,  ever  ac- 
counted to  Ailes  for  the  rents,  issues,  or  prof- 
its of  the  property. 

The  affidavit  undoubtedly  would  have  been 
good  If  It  had  stopped  with  the  statement 
that  the  plaintiff  did  not  own  all  the  property 
he  sold  and  that  the  title  to  one-fifteeuth 
thereof  was  in  Ailes.  The  proof  of  the  aver- 
ments made  as  to  possession  and  the  receipt 
of  rents  without  having  accounted  therefor 
would  not  be  sufficient  to  establish  the  plain- 
tiff's title  as  against  Ailes.    A  claim  of  ez- 
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diulTe  right  may  be  establlsbed  by  proof 
tbat  one  tenant  In  common  haa  entered  upon 
the  whole  land  and  taken  possession  of  and 
occupied  the  whole,  claiming  it  as  his  own 
and  taking  the  profits  exclusively  as  his  own 
for  21  years  without  acknowledging  the  claim 
of  bis  co-tenant;  but  the  possession  of  one 
tenant  in  common  is  prima  fade  the  posses- 
sion of  his  co-tenant  also,  and  mere  proof  of 
the  receipt  of  profits  without  accounting 
therefor  will  not  sustain  a  claim  of  ouster 
or  adverse  possession.  Susquehanna,  etc.,  B. 
R.  &  Coal  Co.  V.  Quick,  61  Pa.  328;  Rohr- 
bach  V.  Sanders,  212  Pa.  636,  62  Atl.  27. 
The  admissions  tai  the  afBdavlt  of  defense 
were  far  short  of  the  measure  of  proof  re- 
quired, and  were  insufficient  to  establish  the 
plaintiff's  title  to  one-fifteentb  of  the  proper- 
ty sold. 

The  judgment  Is  reversed,  with  a  proce- 
dendo. 


(IM  Pa.  tfl) 

CONSOLIDATED    ICE    CO.    ▼.    PENNSYL- 
VANIA R.  CO. 

(Snpreme   Court  of   Pennsylvania.     April   19, 
1909.) 

Eminent  Domain  (f  147*)— Condimnation  or 

LKASKHOLD— IMPBOVEMBNTS— DAMAOBS. 

A  Tailroad  company,  after  acqoiring  a  fee 
in  leased  premises,  filed  a  bond  to  condemn 
the  nnexpired  term  of  the  lease,  and  notified 
the  lessee  to  remove  the  ImprovemeDts.  On  his 
refusal  to  do  so  the  company  sold  the  Im- 
provements after  advertisement.  Held,  that 
the  lessee  could  recover  the  valae  of  the  lease- 
hold interest,  includInK  the  use  of  the  improve- 
menta,  and  the  amount  which  the  company  re- 
ceived from  the  sale  of  the  improvements  it 
made,  after  proper  effort  to  secure  the  best 
price  for  the  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  I  Si)3;   Dec  Dig.  1 147.*]. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Consolidated  Ice  Company 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

The  defendant  presented  the  following 
points: 

"(1)  As  to  the  value  of  the  ice  plant  and 
machinery  after  removal,  the  measure  of 
damages,  where  an  opportunity  of  removal 
has  been  given  to  the  owner,  of  which  he 
has  not  availed  himself,  is  the  price  which 
the  railroad  company  obtained  for  the  prop- 
erty after  removal.  The  evidence  being  un- 
disputed that  such  notice  was  given  and 
such  resale  had  In  this  case,  in  good  faith, 
by  the  defendant  company,  the  price  obtain- 
ed in  this  manner  is  conclusive  upon  the 
plaintiff.    Answer :   Refused. 

*'(2)  As  to  machinery  and  plant  In  place, 

13m  measure  of  damages  Is  the  difference 

between  the  value  of  such  machinery-  and 

,  plant  at  the  time  of  taking  and  their  value 


at  the  termination  of  the  lease.  In  otbex 
words,  the  act  of  the  defendant  bavlnf 
shortened  the  term  of  the  lease  and  antici- 
pated the  period  of  removal,  the  plaintiff  !■ 
entitled  to  recover  the  amount  which  repre- 
sents the  use  or  deterioration  of  the  machin- 
ery, etc.,  during  that  period,  without  allow- 
ance of  the  items  of  repair  work  as  such,  aa 
repairs,  never  having  been  made,  should  not 
be  compensated  for.  Answer:  Refused." 
The  court  charged  in  part  as  follows: 
"There  Is  just  one  other  question  whldi 
has  been  urged  strongly  on  both  sides  of 
this  case,  and  for  your  purposes  I  will  in- 
struct you  as  to  your  disposition  of  It  The 
plaintiff  company  had  the  right  of  removal 
of  the  buildings  and  fixtures,  all  the  im- 
provements on  the  leasehold  at  its  termina- 
tion. It  was  not  bound  to  remove  them. 
What  I  mean  by  that  is  that  there  was  no 
obligation  upon  the  plaintiff  to  clear  off  the 
land  when  Its  lease  expired.  But  if  it  con- 
sidered the  Improvements  on  the  land  of  any 
value,  it  had  the  right  to  remove  them  or 
the  right  to  leave  them  there,  just  as  it  saw 
fit.  There  is  a  question  here  as  to  whether 
or  not,  if  these  fixtures  and  improvements 
had  a  value  and  the  plaintiff  desired  to  avail 
itself  of  that  value.  It  should  have  taken 
away  the  property.  I  charge  you  in  this 
case  that  it  was  not  the  duty,  but  It  was  the 
privilege,  of  the  plaintiff  to  take  away  its 
fixtures  when  this  lease  was  condemned; 
and,  whatever  value  they  had,  they  belong- 
ed to  the  plaintiff.  If  it  wanted  to  take  them 
away.  The  plaintiff  did  not  take  them 
away;  and  the  defendant  the  Pennsylvania 
Railroad  Company,  disposed  of  them.  The 
defendant,  in  disposing  of  them  and  receiv- 
ing money  for  them,  would  have  to  account 
for  them,  because  It  sold  something  that  did 
not  belong  to  the  defendant  It  would  bafe 
to  account  for  them  in  good  faith.  It  ad- 
vertised them  for  sale.  It  assumed  to  sell 
property  which,  under  the  law  as  I  have 
instructed  you,  did  not  belong  to  It;  and 
therefore  In  good  faith  it  must  account  for 
It.  It  must  act  all  the  way  through  In  good 
faith.  It  was,  not  technically,  but  In  sub- 
stance, the  trustee,  because  of  assuming  ti> 
take  charge  of  property  that  did  not  belong 
to  it  and  sell  it  and  it  must  act  througbodt 
in  good  faith  and  account  for  what  It  goC 
If  it  did  that  that  is  the  measure  of  Its 
responsibility,  and  it  could  not  be  held  to 
more.  There  is  some  controversy  here  as 
to  whether  the  defendant  got  what  it  should 
have  reasonably  gotten  for  these  Improre- 
ments  that  were  on  the  leasehold.  If  I  ree- 
ollect  aright,  the  testimony  is  undisputed 
that  so  far  as  the  building  was  concerned 
it  was  not  worth  anything  to  remove.  It 
would  cost  all  the  material  was  worth  to 
remove  it  But  the  evidence  Is  conflicting 
as  to  what  the  machinery  was  worth.  Its 
value  varies  from  the  testimony  of  Mr.  Mc^ 
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Afee,  who,  I  think,  pnt  Its  valae  at  about 
$65,000,  to  $5,000  given  by  other  witnesses. 

"Now,  gentlemen,  this  case  Is  not  without 
some  difficulty  on  your  part.  It  Is  a  case 
which  requires  your  careful  consideration. 
It  Is  not  a  case  like  most  cases  where  wit- 
nesses testify  to  a  positive  fact  and  you 
,  simply  take  the  testimony  and  determine  the 
.fact.  There  is  considerable  more  In  this 
case.  You  must  take  the  testimony  and  ap- 
ply to  It  your  own  Judgment  in  the  matter. 
You  must  exercise  a  very  large  amount  of 
.intelligent  Judgment  in  disposing  of  this  tes- 
timony. You  must  determine  what  was  the 
value  of  this  leasehold.  And,  in  order  that 
I  may  not  be  misunderstood,  I  want  again 
to  tell  yon  that  this  leasehold  consisted  of 
the  land  as  you  have  beard  it  described,  the 
buildings  erected  upon  it,  and  the  fixtures, 
consisting  of  the  machinery,  colls,  pumps, 
°w*!ll8  aod  all  other  items  which  you  have 
beard  testified  to  here  going  to  make  up  this 
^Ice  plant,  with  the  electric  light  plant  or  any 
other  permanent  fixtures  oq  the  place. 

"Again,  we  have  permitted  l>oth  parties  to 
.show  the  value  in  place  and  the  removal 
value;  that  Is,  the  value  of  these  fixtures 
after  they  were  taken  away.  Not  that,  the 
plaintiff  can  recover  as  such  the  value  of  its 
machinery  as  a  separate  and  distinct  item; 
but  it  aids  you  In  determining  the  main 
question  in  the  case,  to  ascertain  what  the 
flktures  on  this  leasehold  were,  and  what 
was  the  purpose  for  which  they  might  be 
used,  and  what  was  their  value  in  the  mar- 
ket" 

Verdict  and  Judgment  for  plaintiff  for 
$117,087. 

Argued  before  FELL,  BROWN,  MES- 
TRBZAT,  POTTER,  and  STEWART,  JJ. 

Patterson,  Sterrett  &  Acheson,  for  appel- 
lant.   John  S.  Ferguson,  for  appellee. 

MESTREZAT,  J.  By  a  lease  dated  April 
1,  1891,  Mary  E.  Schenley  let  to  the  execu- 

.tors  of  James  Rees,  deceased,  an  Irregular 
shaped  lot  of  ground  fronting  on  Duquesne 
Way,  In  the  city  of  Pittsburg,  for  the  term 
of  20  years,  for  the  annual  rent  of  $1,250 
for  the  first  10  years  and  $2,150  for  the  sec- 
ond 10  years.  The  taxes  and  assessments 
on  the  premises  were  payable  by  the  lessees, 
and  they  had  the  privilege  of  removing  im- 
provements erected  by  them  at  the  ter- 
mination of  the  lease.  The  interest  of  the 
lessees  in  the  premises  subsequently  be- 
came vested  in  the  Consolidated  Ice  Compa- 
ny, the  plaintiff  In  this  action.    At  the  date 

,of  the  lease  there  was  upon  the  lot  a  two- 
story   brick   building,  occupying  the  whole 

-premises,  open  in  the  Interior,  and  with  a 

.sort  of  gallery  around  and  skylights  above. 
The  building  had  been  used  previously  as  a 
boiler  works.  The  ice  company  erected  a 
frame  building  on  the  premises,  within  and 
disconnected  from  the  surrounding  walls  of 
the  brick  building,  and  in  1890  Installed  in 


the  building  all  the  machinery  necessary  to 
equip  an  Ice-manufacturlng  plant.  It  had  a 
rated  capacity  of  155  tons  of  ice  every  24 
hours,  and  the  product  was  disposed  of  in 
the  district  adjacent  to  the  plant.  The 
Pennsylvania  Railroad  Company,  the  defend- 
ant, having  acquired  the  fee  In  the  lot,  filed 
Its  bond,  which  was  approved  by  the  court, 
and  on  March  11,  1905,  began  condemnation 
proceedings  to  acquire  the  interest  of  the 
ice  company  In  the  premises.  Before  entry 
on  the  premises  the  defendant,  on  May  24, 
1905,  notified  the  Ice  company  to  remove  Its 
Improvements  from  the  premises;  but  on 
June  5,  1905,  the  Ice  company  advised  the 
counsel  for  the  defendant  company  that  It 
would  not  remove  any  of  the  machinery  and 
fixtures,  and  that  the  defendant  might  dis- 
pose of  the  same  as  it  saw  fit  The  defend- 
ant company  thereupon,  after  advertising  in 
the  newspapers  of  the  city  of  Pittsburg  and 
seeking  to  find  a  bidder,  sold  the  machinery 
and  fixtures  to  a  contractor  for  $2,800,  for 
which  the  defendant  is  willing  to  account 
to  the  plaintiff. 

The  trial  of  the  cause  in  the  court  below 
resulted  In  a  verdict  and  Judgment  for 
$117,687  in  favor  of  the  plaintiff  company, 
and  the  defendant  has  taken  this  appeal. 
The  assignments  of  error  raise  substantially 
but  one  question,  and  that  is  as  to  the  cor- 
rectness of  the  court's  rulings  on  the  measure 
of  damages.  The  learned  Judge  of  the  court 
below  Instructed  the  Jury  that  the  leasehold, 
which  was  the  subject  of  the  condemnation 
proceedings,  was  the  land,  the  buildings,  and 
the  fixtures  constituting  the  ice  plant,  and 
that  the  loss  sustained  by  the  plaintiff  com- 
pany was  the  market  value  of  its  leasehold 
Interest.  The  defendant  company  alleges 
that  the  court  erred  In  its  rulings  as  to  tne 
elements  of  damage  represented  by  the  value 
of  the  machinery  and  fl.Ktures  in  place,  and 
by  the  removal  or  wreckage  value  thereof. 
The  defendant  concedes  that  the  measure  of 
damages  in  case  of  an  ordinary  leasehold  Is 
the  amount  that  any  one  would  pay  for  the 
unexpired  term  over  and  above  the  rent  and 
other  charges,  and  that  where  the  leasehold 
Is  improved  with  heavy  fixtures  and  machin- 
ery, as  here,  the  use  value  of  the  fixtures  and 
Improvements  to  the  tenant  for  the  balance 
of  the  term  Is  also  an  element  to  be  consid- 
ered in  ascertaining  the  value  of  the  lease- 
hold. The  defendant  company  denies  the 
right  of  the  plaintiff  company  to  recover  the 
value  of  the  machinery  and  fixtures  in  place, 
and  contends  that  their  only  element  of  value 
was  the  use  the  plaintiff  company  could  make 
of  them  until  the  term  expired  and  their  re- 
moval took  place.  The  defendant  further 
contends  that  the  plaintiff  company  had  aban- 
doned its  machinery  and  fixtures  after  It  had 
notice  and  opportunity  to  remove  them,  and 
tliat  the  most  it  was  entitled  to  receive  for 
them  was  what  the  defendant  company  had 
received  for  them. 

The  plaintiff  was  entitled  to  recover  In  this 
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proceeding  the  Talue  of  Its  leasehold  Inter- 
est, including  the  use  of  the  Improvements  It 
placed  on  the  demised  premises,  for  the  un- 
expired six  years  of  the  term.  Of  course, 
this  does  not  Include  estimated  profits  of 
future  trade  or  business,  or  other  supposed 
consequential  injury.  Pennsylvania  Railroad 
Co.  V.  Eby,  107  Pa.  166.  The  plaintiff  com- 
pany was  paying  as  a  rental  for  the  premises 
$2,150  per  annum  and  the  taxes  on  the  prop- 
erty, but  this  rental  did  not  Include  compen- 
sation for  the  Ice  plant.  As  between  the  les- 
sor and  lessee,. the  leasehold  was  simply  the 
lot  and  the  structure  thereon  at  the  time  the 
premises  were  let.  The  rental  paid  the  land- 
lord was  compensation  for  the  use  of  that 
property.  Subsequently  to  the  letting,  the 
lessee  constructed  Its  Ice  plant,  with  the  ex- 
press reservation  In  the  lease  of  the  right, 
but  without  the  obligation,  to  remove  it  at 
the  expiration  of  the  term.  Therefore,  in  es- 
timating the  damages  sustained  by  the  plaln- 
tlir  company,  the  Jury  should  consider,  not 
only  what  the  leasehold  proper  was  worth 
over  and  above  the  rental  and  other  charges 
paid  by  the  lessee,  but  the  value  of  the  lease- 
hold as  Improved  by  the  Ice  plant.  In  other 
words,  the  loss  resulting  to  the  plalntlft  com- 
pany Is  the  difference  between  the  value  of 
the  leasehold,  as  Improved  by  the  Ice  plant, 
for  the  unexpired  term,  and  the  rental  and 
other  charges  payable  by  the  lessee.  This,  as 
is  apparent,  would  include  the  use  of  the  fix- 
tures and  machinery  by  the  tenant,  as  well  as 
the  nse  of  the  demised  premises  for  the  resi- 
due of  the  term.  The  value  of  the  leasehold 
proper  for  the  unexpired  term  would  be  what 
the  premises  would  be  worth  for  any  purpose 
for  which  they  could  reasonably  be  used  over 
and  above  the  rental  and  other  charges  pay- 
able by  the  lessee.  To  this  must  be  added 
the  use  value  of  the  machinery  and  fixtures 
'  until  the  expiration  of  the  lease.  These  are 
not  substantive  elements  of  damage,  but  are 
for  the  consideration  of  the  Jury  In  estimat- 
ing the  plaintiff  company's  loss  by  being  de- 
prived of  the  residue  of  the  term.  Clearly 
the  plaintiff  was  not  entitled  to  have  con- 
sidered In  ascertaining  the  value  of  the  lease- 
hold, or  to  recover  as  an  element  of  damage, 
the  value  of  the  machinery  in  place  at  the 
time  of  the  institution  of  the  condemnation 
proceedings.  By  the  terms  of  the  lease,  the 
plaintiff  company  had  the  right,  at  the  ex- 
piration of  the  term,  to  remove  the  machin- 
ery and  fi.Ktures  placed  on  the  premises  by 
the  lessee.  They  belonged  to  the  plaintiff, 
and  were  subject  to  its  control  and  disposi- 
tion, and  tt  they  had  any  value,  and  the  com- 
pany 80  desired,  It  could  have  removed  them 
when  the  lease  was  determined  by  the  action 
of  the  defendant  The  filing  and  approving 
of  the  bond  did  not  prevent  this.  It  did  not 
deprive  the  plaintiff  of  the  ownership  of  or 
the  right  to  remove  the  property,  and  the 
defendant  company  disclaimed  any  intention 


to  appropriate  it,  and  gave  notice  and  an  op- 
portunity to  the  plaintiff  to  remove  it  from 
the  Schenley  premises.  The  approprlatiop 
by  the  defendant  determined  the  lease;  but 
It  did  not  take  the  fixtures  and  machinery 
placed  upon  the  demised  premises  by  the  les- 
see. Hence  It  was  error  to  allow  the.  jury  to 
consider  the  valuation  placed  by  the  wltnesij- 
es  on  the  fixtures  and  machinery  in  place  as 
an  element  of  value  In  estimating  the  loss 
sustained  by  the  plaintiff  by  the  appropria- 
tion of  its  lease; 

The  filing  of  the  bond  by  the  railroad  com- 
pany was  not,  as  we  have  seen,  an  appropria- 
tion of  the  improvements  by  the  company, 
imposing  liability  for  their  market  value. 
The  title  to  the  property  was  still  In  the 
plaintiff,  and,  having  received  notice  and  tia 
opportunity  to  remove  it  the  plaintiff  codi- 
pany  should  have  severed  and  disposed  of  It. 
However,  as  the  defendant  sold  the  fixtures 
and  machinery,  and  received  the  proceeds  of 
the  sole,  it  should  account  to  the  plaintiff  tor 
their  value.  It  concedes  its  liability  to  the 
extent  of  the  amount  received.  In  determin- 
ing the  value,  the  jury  should  consider  the  fact 
that  the  plaintiff  had  the  right  to  sever  and 
remove  the  property,  and  that  the  cost  or  ex- 
pense thereof  should  not  be  placed  upon  the 
defendant.  The  failure  to  exercise  the  right 
of  removal  and  disposition  of  the  property  by 
the  plaintiff  required  the  defendant  to  dis- 
pose of  it,  and  it  Is  responsible  to  the  plain- 
tiff company  only  for  the  amount  it  receivod 
from  the  sale  of  the  property  after  having 
made  a  proper  and  bona  fide  effort  to  dispose 
of  it  to  the  best  advantage;  The  defendant 
alleges  that  it  in  good  faith  attempted  to 
realize  the  best  price  for  the  property  by  ad- 
vertising and  making  other  efforts  to  secure 
purchasers.  If  the  Jury  should  find  this  to 
be  true,  then  the  amount  which  it  receivsd 
for  the  property  would  be  the  value  of  It. 
for  which  the  defendant  would  have  to  ac- 
count to  the  plaintiff.  If,  on  the  other  hand, 
the  Jury  should  be  convinced  by  the  evidence 
that  the  action  of  the  defendant  company  was 
not  such  as  to  obtain  for  the  property  its  fair 
market  value,  then  the  Jury  must  find  under 
the  evidence  what  the  value  of  the  property- 
was  at  the  time  the  leased  premises  were  ap- 
propriated by  the  company. 

So  far  as  the  matters  complained  of  In  tBe 
assignments  of  error  are  In  conflict  with  this 
opinion,  the  assignments  are  sustained,  and 
the  Judgment  is  reversed,  with  a  venire  fiMl- 
as  de  novo. 


(224  Pa.  s:S) 

MANNING  V.  BADER  et  al. 

(Supreme    Court    of    Pennsylvania.      May    10. 
1909.) 

1.  Wiixs  (I  614*)— CoNSTRDCTioN— Life  E«- 

TATE. 

Where  testator  devised  certain  land  to  the 
wife  of  his  deceased  son,  and  after  her  death 
to  her  children,   it   vests  a  life  estate  in   the 
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widow,  thongli  she  had  no  cbildren  when  the 
will  wBB  made,  or  when  it  went  into  effect. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   I  1403;    Dec   Dig.   (  614.*] 

2.  Wii-La  ((  497*)  —  CoMSTBDcnoN  —  "Ohii.- 

DB£N  " 

The  word  "children,"  as  nsed  in  a  will,  is 
a  word,  of  purchase,  and  not  of  limitation,  and 
will  not  be  construed  as  a  word  of  limitation, 
unless  there  is  found  in  the  will  an  intent  so 
to  Dse  it 

[Ed.  Note.— For  other  casea,  see  Wills,  Cent 
Dfe.  S   1080;     Dec.   Dig.   |   497.* 

For  other  definitions,  see  Words  and  Phraaes, 
voL  2,  pp.  1139-1140;    vol.  8,  p.  7601.] 

Appeal  from  Court  of  Common  Pleas,  Le- 
high County. 

Action  by  AlmedA  Manning  against  Caro- 
line Bader  and  Amanda  Bader.  Judgment 
for  plaintiff,  and  defendants  appeal  Af- 
firmed. 

Argued  before  FELL,  BROWN,  MESTBE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Arthur  O.  Dewalt,  for  appellants.  Marcus 
CL  L.  Kline  and  Edwin  E.  Kline,  for  appellee. 

PER  CURIAM.  The  devise  was  "  •  •  • 
to  Cecilia  Hlttle,  the  wife  of  my  deceased 
son,  Ellas  Kelper,  the  lot  where  I  am  now 
UTlng.  *  •  *  After  the  death  of  Cecilia, 
the  above-described  lot  shall  go  to  her  chil- 
dren." 

Prima  fade  the  word  "children"  is  a  word 
of  purchase,  and  not  of  limitation,  and. 
standing  alone,  without  qualification,  it  must 
be  given  its  ordinary  meaning.    It  will  not  be 

.  construed  as  a  word  of  limitation,  unless 

.  there  la  found  in  the  will  an  intention  so  to 
use  it    That  the  first  taker  had  no  children 

'  when  the  will  was  made,  or  when  it  went  Into 
effect,  does  not  warrant  such  a  construction, 
where  the  gift  to  the  children  is  not  Immedl- 

•  ate,  but  by  way  of  remainder.  Cote  v.  Von 
Bonnhorst  41  Pa.  243 ;  Curtis  v.  Longstreth, 
44  Pa.  297;  Kelm's  Appeal,  125  Pa.  480,  17 
Atl.  463 ;  Lancaster  v.  Flowers,  198  Pa.  614, 
48  AO.  896. 

We  find  nothing  In  the  other  parts  of  the 
will  that  indicates  an  Intention  to  use  the 
word  "children"  as  a  word  of  limitation. 
The  Judgment  is  affirmed. 

(2U  Pa.  OS) 

BISTIDBR   T.   LEHIOH    VALLEY    R.   CO. 

(Supreme    Court   of   Pennsylvania.     May    10, 
1909.) 

HAILBOADS    (§    828*)— CONTBIBUTOBT    Nboxi- 

GENOB— Accident  at  Cbossino. 

Where  deceased,  who  was  familiar  with  a 
railroad  crossing,  stopped  at  a  point  where  he 
could  not  see  the  track  on  account  of  stand- 
ing cars,  and  failed  to  go  elsewhere  to  a  point 
where  bii  conld  have  seen  an  approaching  train, 
and  was  killed  in  crossing,  his  representative 
could  not  recover  therefor. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  f  1057;    Dec.  Dig.  §  328.  •] 


Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Susan  Blstlder  against  the  Le- 
high Valley  Railroad  Company.  From  an 
order  refusing  to  take  off  a  nonsuit,  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

M.  J.  Mulhall,  for  api)ellaut  Wbeaton, 
Darling  &  Woodward,  for  appellee, 

FELL,  J.  The  plaintllTs  husband  was 
killed  at  a  grade  crossing  of  the  defendant's 
road,  with  which  he  was  familiar,  where 
there  were  two  main  tracks  and  a  siding. 
A  train  of  some  50  empty  coal  cars  stood 
on  the  siding,  and  the  rear  end  of  the  train 
was  within  15  or  20  feet  of  the  crossing. 
These  cars  cut  off  entirely  from  a  driver 
seated  in  his  wagon  a  view  of  the  main 
tracks  to  the  south,  the  direction  from  which 
the  train  came.  When  about  10-  feet  from 
the  siding  the  deceased  stopped  his  horses 
and  stood  on  the  footboard  at  the  front  of 
his  wagon  and  looked  south.  At  this  place 
be  could  by  standing  on  the  footboard  see 
over  the  top  of  the  last  two  cars  of  the 
standing  train,  which  were  lower  than  the 
other  coal,  cars,  and  thus  have  a  view  of  the 
main  tracks  for  a  distance  of  from  60  to  85 
feet  At  a  point  10  feet  nearer  the  track 
he  could  have  had  a  clear  view  in  either  di- 
rection for  more  than  a  mile.  His  horses 
were  struck  by  the  engine  of  an  express 
train  as  th^  were  crossing  the  nearer  main 
track.  A  nonsuit  was  entered  on  the  ground 
that  the  deceased  stopped  where  he  could 
not  see,  and  failed  to  go  forward  to  a  point 
from  which  he  could  have  had  a  clear  view 
of  the  approaching  train. 

The  facts  proved  by  the  plaintiff  left  no 
ground  for  the  ajipllcatlon  of  the  rule  that 
when  a  traveler  has  stopiied  at  the  usual 
place  for  stopping  from  which  a  view  of  the 
tracks  could  be  had,  it  is  not  for  the  court 
to  say  as  a  matter  of  law  that  there  was 
negligence  in  not  stopping  at  another  and 
better  place.  The  case  presented  was  that 
of  a  driver  at  a  railroad  crossing  with  which 
he  was  familiar,  who  stopped  where,  be- 
cause of  a  temporary  obstruction,  he  could 
not  see,  and  who  drove  on  without  having 
looked  from  a  point  where  he  could  hcve 
seen.  This  was  not  a  compliance  with  the 
rule  which  impos<>d  on  him  the  fixed  duty 
to  atop,  look,  and  listen.  Stopping  where  he 
could  not  see  was  little  better  than  not 
stopping  at  all,  and  It  wns  not  an  observance 
of  the  duty  the  law  Imposes.  Klntner  v. 
Penna.  R.  R.  Co.,  204  Pa.  497,  54  Atl.  276. 
93  Am.  St  Rep.  im-.  Mankewicz  v.  Lehigh 
Valley  R.  R.  Co.,  214  Pa.  38G,  63  AU.  604. 

The  judgment  Is  affirmed. 
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In  n  YOUNG'S  ESTATE. 

(Supreme   Court  of   Pennsylvania.     Hay   10, 
1909.) 

WOLS    (I     687*)— TERMINAtlOK     0»    TBHST- 
DlSTRIBtlTION   OF  SURPLUS. 

Testator  died  in  1785,  and  left  certain 
nvund  to  trustees  for  a  family  burial  ground, 
but  leiEt  no  fuud  for  its  caie.  The  lot  fell  into 
disuse  and  was  valuable  for  other  purposes. 
The  orphans'  court  decreed  its  sale,  and  ordered 
a  portion  of  the  money  to  be  used  in  bnying 
a  let  in  an  established  cemeteiy,  and  a  por- 
tion in  removing  the  dead  and  marking  the 
graves  in  the  new  lot,  and  a  certain  sum  to  be 
expended  to  provide  for  the  perpetual  care  of 
the  property.  Held,  that  a  division  of  the  re- 
mainder among  the  tiein  of  the  testator  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  1639;    Dec.  Dig.  |  6»ir.*] 

Appeal  from  Orpliaiia'  Court,  Phlladelpbla 
Coonty. 

In  the  matter  of  the  estate  of  William 
Toung,  deceased.  From  a  decree  dismissing 
exceptions  to  adjudication,  Henry  K.  Leecb 
and  Isaac  L.  Glascoe,  substituted  trustees,  ap- 
peal   Affirmed. 

Argued  before  MITCHELIi,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTEK, 
ELKIN,  and  STEWAJRT,  JJ. 

Lewis  Lawrence  Smitli,  for  appellants. 
John  C.  Binckl^  and  Robert  H.  Hinckley, 
for  appellees. 

POTTER,  J.  The  appellants  in  this  case 
are  substituted  trustees  under  the  will  of 
Wailam  Young,  who  died  in  1785.  By  his 
will  he  placed  a  tract  of  ground  In  trust  for 
all  bis  heirs  and  their  families  and  descend- 
ants, to  be  used  as  a  family  burying  ground. 
A  porticm  of  this  ground  was  actually  so  used. 
No  funds  were  given  to  the  trustees  to  en- 
able them  to  maintain  the  burying  ground. 
It  fell  into  disuse,  and  as  the  city  grew 
around  it  the  ground  became  valuable  for 
other  purposea  Under  the  provisions  of  the 
Price  act  the  land  was  sold  for  $25,000,  and 
under  the  decree  of  the  orphans'  court  the 
trustees  purchased  a  suitable  lot  In  Arling- 
ton cemetery  and  removed  the  bodies  which 
were  in  the  old  burying  ground  to  the  new 
resting  plaee.  An  agreement  was  made  with 
the  cemetery  company  to  provide  for  the  per- 
petual care  of  the  plot,  and  the  orphans' 
court  has  allowed  the  sum  of  $3,500  to  be  ex- 
pended in  properly  marking  the  graves.  Aft- 
er these  matters  were  all  provided  for,  there 
remained  a  sum,  amounting  to  about  $10,000, 
which  the  orphans'  court  directed  should  be 
distributed  among  the  heirs  of  William 
Young.  Exceptions  filed  by  the  trustees  to 
the  distribution  were  overruled,  and  they 
have  taken  this  appeal. 

We  agree  with  the  auditing  Judge  In  bis 
statement  that  there  seems  to  be.no  good  and 
sufficient  reasolk  why  distribution  should  not 
be  made.  The  duties  of  the  trustees  are  at 
an  end.    It  is  not  clear  that  the  trustees  have 


any  standing  to  object  to  the  distribution. 
Certainly  the  trust  will  not  be  maintained 
for  the  benefit  of  the  trustees.  Nor  can  we 
say  that  the  auditing  Judge  was  wrong  In  re- 
fusing to  make  an  allowance  for  a  separate 
and  elaborate  monument  to  the  founder,  Wil- 
liam Young.  '  No  provision  for  anything  of 
the  kind  was  made  in  the  will  of  the  testator. 
The  amount  allowed  for  markers  for  all  the 
graves  was  liberal,  and  the  court  below  was 
apparently  of  the  opinion  that  no  need  was 
shown  for  a  more  elaborate  monument  at  the 
grave  of  William  Young  than  at  the  others  in 
the  plot  We  do  not  feel  called  upon  to  in- 
terfere with  the  discretion  thus  exercised. 

The  specifications  of  error  are  overruled, 
and  the  decree  of  the  orphans'  court  is  af- 
firmed. 

(2M  Fa.  B87) 

MOSIER  T.   WOLVBRTON  et  al. 

(Supreme    Court   of   Pennsylvania.      May    10, 
1909.) 

Trial  (S  328*)  — Joint  Vebdict— Sepabats 

Actions. 

A  person  bronsht  three  several  actions  for 
assault  against  three  separate  defendants.  It 
was  stipulated  that  the  cases  should  be  tried 
together,  and  that  the  jury  should  render  a 
verdict  in  each  of  the  three  eases  "separately 
with  respect  to  the  liability"  of  each  defendant. 
Held  error  to  permit  the  jury  to  render  a  ver- 
dict for  a  single  amount  against  the  three  de- 
fendants, and  to  order  judgment  thereon  in 
favor  of  plaintiff  against  them  jointly. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  772:    Dec.  Dig.  |  32&*] 

Appeal  from  Court  of  Common  Fleas,  Phll- 
adelpbla County. 

Actions  by  H.  Cassale  Mosler  against  Run- 
yon  Wolverton,  against  Charles  R.  Hamilton, 
and  against  Florence  W.  Hamilton.  Verdict 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

In  disposing  of  a  motion  for  a  new  trial, 
Wiltbnuk,  J.,  of  the  court  below,  filed  the 
following  opinion: 

"This  was  a  second  trial.  The  sixth,  sev- 
enth, eighth,  and  ninth  reasons  for  a  new 
trial  have  been  considered  together,  and  will 
be  disposed  of  as  growing  out  of  one  cir- 
cumstance, which  was  the  request  of  the  par- 
ties plaintiff  and  defendants,  through  their 
counsel,  when  the  cases  were  called  for  trial, 
and  after  the  Jury  had  been  sworn  as  to  the 
defendant  Charles  R.  Hamilton,  that  the  jury 
be  sworn  as  to  the  two  other  defendants 
Jointly  with  Charles  R.  Hamilton,  and  the 
cases  be  tried  as  one.  The  Jury  was  accord- 
ingly sworn  to  try  the  Issue  between  the 
plaintiff  and  the  three  defendants  together. 
Three  actions  had  been  brought,  growing 
out  of  an  alleged  assault  and  battery  upon  the 
plaintiff  by  a  man,  his  wife,  and  his  wife's 
brother,  In  a  room  of  the  house  of  the  first 
named,  which  bad  been  assigned  to  the  plain- 
tiff as  a  governess  or  attendant  of  a  child  of 
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the  family.  The  persons  engaged,  tbe  time, 
and  ttie  place  were  ttie  same.  Two  of  these 
actions  bad  been  instituted  in  this  court,  and 
a  third  in  the  court  of  common  pleas  No.  3, 
from  which  it  was  later  certified  to  us ;  and 
the  three  cases  appeared  consecutiTely  on  the 
trial  list  on  Monday,  Novemlier  2,  1908,  on  a 
special  order  for  trial. 

"When  the  case  closed  no  points  were  pre- 
sented on  the  part  of  the  defendants  bearing 
upon  the  subject  of  tbe  four  reasons  for  new 
trial  we  are  considering,  the  court  charged 
the  Jury  upon  tbe  assumption  that  the  de- 
fense was  urged  by  tbe  group  of  three,  and 
not  by  separate  members  of  that  group,  the 
Instructions  purposely  discussed  the  defend- 
ants as  a  Joint  body,  and  the  Jury  found  one 
verdict  as  against  the  group,  which  was  ac- 
cepted and  recorded.  No  exception  was  tak- 
en to  the  form  of  the  verdict  before  it  was 
entered,  nor  was  any  motion  made  that  the 
Jury  be  further  instructed  and  sent  out  to 
determine  if  any,  and  what,  part  of  tbe  dam- 
ages awarded  should  be  charged  to  one  or 
more  of  the  defendnnts  separately,  so  that 
the  general  finding  should  not  bear  upon  all 
indifferently.  The  record  stood  thus  until 
the  presentation  of  the  bill  of  exceptions, 
when  for  the  first  time  tbe  trial  Judge  was 
informed  that  two  papers  had  been  filed  by 
counsel,  of  their  own  motion,  some  time  be- 
fore tbe  trial,  and  that  the  disregard  of  these 
by  him  had  been  error  Involving  a  mistrial, 
notwithstanding  the  concession  that  he  had 
known  nothing  of  them  till  thus  apprised, 
and  that  the  defendants  might  at  any  stage 
of  the  trial  have  called  attention  to  them,  as 
especially  within  their  knowledge. 

"The  substance  of  these  papers  was  as  fol- 
lows: On  May  4,  1905,  the  plaintiff  and 
Rnnyon  Wolverton  and  Charles  R.  Hamil- 
ton, two  of  the  defendants,  agree  that  their 
cases  shall  be  tried  together,  if  reached,  as 
of  May  10,  1905,  the  Jury  by  its  verdict  'to 
find  separately  with  respect  to  the  liability 
of  each  of  the  defendants.'  The  trial  Judge 
assumed  that  the  three  were  to  go  to  the 
proofs  and  tbe  Jury  separately,  and,  as  al- 
ready stated,  he  directed  that  the  panel  be 
sworn  in  one  only.  This  was  done,  and  im- 
mediately thereupon  application  was  made 
that  the  Jury  be  sworn  In  all  three  together, 
and  this  colloquy  was  had,  and  noted  by  the 
official   stenographer: 

"'Counsel  for  plaintiff  and  defendants 
move  the  court  that  these  three  cases  be  tried 
together. 

"  'The  Court:    Do  you  agree  to  thatT 

"'Mr.  Shields:     Yes,  sir. 

"'Mr.  Monihan:    Yes,  sir;   we  agree.* 

"During  the  trial  there  arose  an  argument 
as  to  the  competency  of  a  question  of  coun- 
sel, and  this  colloquy  was  had,  which  like- 
wise was  noted  by  the  official  stenographer: 

"  'Mr.  Shields:  Will  your  honor  allow  me 
to  have  these  objections  noted  as  of  record  In 
the  Wolverton  case? 

"'The  Court:     This  testimony   Is   in  ail 


three  cases,  so  that  an  exception  here  goes 
to  all  three. 

"  'Mr.  Monihan:  Elxceptions,  so  far  ns  the 
injuries  to  tbe  abdomen  are  concerned,  can- 
not affect  the  case  of  Mr.  Wolverton  and 
Mrs.  Hamilton. 

"  'The  Court:  We  are  trying  three  cases- 
Every  ruling  I  make  applies  to  the  three  cas- 
es. If  it  Is  error  as  to  one,  it  may  be  cor- 
rected as  to  the  other  two.  You  cannot  tell. 
You  are  simply  bound  by  it  If  Mr.  Shields 
feels.  I  have  made  a  mistake  in  ruling  as  to 
one  man,  he  cannot  object  if  it  is  applicable 
to  the  other  two;   and  so  with  you.' 

"This  was  assented  to.  On  June  25,  1907, 
the  plaintiff  and  Runyon  Wolverton  and  Flor- 
ence W.  Hamilton,  two  of  the  defendants, 
agreed  that  'their  cases  shall  be  tried  together 
when  the  first-named  case  is  reached' — the 
case  against  Wolverton — 'the  Jury  by  Its  ver- 
dict to  find  separately  with  respect  to  the  lia- 
bility, if  any,  of  each  of  the  defendants.' 

"Our  conclusions  are  that  the  convention 
of  the  parties  could  not  make  these  papers 
a  record  without  tbe  sanction  and  order  of 
the  court;  that  without  such  allocatur  tbe 
course  of  our  practice  under  the  common 
law  and  our  statutes  could  not  be  effected 
In  this  manner  by  private  arrangement  of 
litigants  between  themselves;  that  on  care- 
ful examination  the  papers  will  be  found  in- 
conclusive upon  the  point  now  urged  by  the 
defendants,  and  Inapplicable  to  the  last  trial, 
even  if  for  purposes  of  argument  they  are 
regarded  as  more  than  nullities.  The  paper 
first  named  refers  to  a  trial  as  May  10,  1905, 
and  the  other  refers  to  the  time  when  'the 
first-named  case*  should  be  reached,  even  con- 
templating a  trial  which  took  place  before 
that  now  under  review.  And,  finally,  in  no 
one  of  these  Instruments  are  all  the  actions 
named  together.  The  only  united  agreement 
of  the  three  defendants  with  the  plaintiff 
was  reported  orally  to  the  trial  Judge  after 
tbe  Jury  had  been  initially  sworn  as  already 
narrated,  and  this  made  no  stipulation  what- 
ever for  a  separate  verdict  The  entry  of 
the  verdict  on  the  trial  list  and  the  docket 
was  of  no  significance;  those  books  not  be- 
ing records  of  the  court 

"We  have,  then,  the  case  of  Joint  tort- 
feasors, and  our  Judgment  may  be  entered 
as  In  such  cases.  We  do  not  deem  it  neces- 
sary to  file  an  opinion  upon  the  other  reasons 
for  a  new  trial  presented  by  the  defendants. 

"Rule  discharged." 

The  facts  are  stated  in  the  opinion  of  the 
Supreme  Court.  Verdict  and  Judgment  for 
plaintiff  for  $2,500.    Defendants  appealed. 

Argued  before  MITCHELI^  C.  J.,  and 
PELL,  MESTREZAT,  BLKIN,  and  STEW- 
ART, JJ. 

A.  S.  L.  Shields  and  Samuel  M.  Clement 
Jr.,  for  appellants.  Henry  J.  Scott  and 
James  L.  Monihan,  for  appellee. 

MESTREZAT,  J.  H.  Cassale  Mosler  brought 
an  action  of  trespass  for  an  assault  and  bat- 
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tery  against  Rnnyon  Wolverton  to  June  term, 
1904,  of  the  court  of  common  pleas  No.  2  ot 
Philadelphia  county.  She  also  brought  a 
similar  action  against  Charles  R.  Hamilton  to 
June  term,  1904,  of  the  court  of  common 
pleas  No.  5  of  Philadelphia  county.  Pleas 
were  duly  filed  and  both  cases  were  put  at 
issue  on  the  pleadings  in  the  respective  courts. 
On  May  4,  1905,  by  a  writing  signed  by  coun- 
sel for  the  parties,  it  was  agreed  that  the 
cases  should  be  tried  together,  when  reached 
in  the  court  of  common  pleas  Na  2,  "the 
Jury  by  Its  vardict  to  find  separately  with  re- 
spect to  the  liability  of  each  of  the  defend- 
ants." 

The  plaintiff  in  the  above  actions  brought 
another  suit  in  trespass  for  an  assault  and 
battery  committed  on  the  same  occasion 
against  Florence  W.  Hamilton  to  June  term, 
1906,  in  the  court  of  common  pleas  No.  3 
of  Philadelphia  county,  which  was  subse- 
quently put  at  Issue  by  a  proper  plea  in  that 
court  On  June  25,  1907,  by  a  writing  sign- 
ed by  counsel  for  the  parties,  it  was  agreed 
that  this  ease  should  be  tried  with  the  case 
of  Runyon  Wolverton,  when  that  case  was 
reached  in  the  court  of  common  pleas  No.  2, 
"the  Jury  by  its  verdict  to  find  separately 
with  respect  to  the  liability,  if  any,  of  each 
of  the  defendants."  It  thus  appears  by  the 
stipulation  of  counsel  for  the  parties  filed 
of  record  that  the  three  cases  were  to  be 
tried  together  in  the  court  of  common  pleas 
No.  2  and  that  the  Jury  was  to  render  a  ver- 
dict in  each  of  the  three  cases,  "finding  sep- 
arately with  respect  to  the  liability  of  each 
of  the  defendants." 

The  cases  were  called  for  trial  in  com- 
mon pleas  No.  2  on  October  21,  1908,  but 
were  continued;  the  court  malting  an  order 
that  "the  three  issues  .involved  in  the  cases 
entitled  as  above"  should  be  tried  on  No- 
vember 2,  1908.  On  the  last-named  day  the 
cases  were  again  called  for  trial,  when  the 
minutes  of  the  court  show  the  following 
to  have  occurred: 

"Counsel  for  plaintiff  and  defendants  move 
the  court  that  these  three  cases  be  tried 
together. 

"The  Court:    Do  yon  agree  to  that? 

"Mr.  Shields:  Tes,  sir. 

"Mr.  Monihan:    Yes,  sir;  we  agree." 

Th«  trial  of  the  three  causes  proceeded, 
and  resulted  in  a  "verdict  for  plaintiff  for 
$2,500,"  without  any  separate  verdict  being 
rendered  in  the  three  cases.  A  motion  for 
a  new  trial  was  made  by  the  defendants, 
whlcli  was  subsequently  discharged,  and  the 
court  directed  that  Judgment  be  "entered 
In  favor  of  the  plaintiff  and  against  the  de- 
fendants In  the  sum  of  $2,500."  In  the  case 
against  Charles  R.  Hamilton  the  docket  en- 
tries show,  as  of  November  5,  1908,  a  "ver- 
dict for  plaintiff,  $2,500,"  and  subsequoitly 
the  entry  of  Judgment  on  the  verdict.  In 
the  case  against  Wolverton  the  docket  en- 
tries of  November  5,  1908,  show  the  follow- 
ing:   "For  verdict  C.  P.  2,  J.  '04,  2516"- 


and  that  Judgment  was  subsequently  enter- 
ed on  the  verdict  The  docket  entries  in  the 
case  against  Florence  W.  Hamilton  are  the 
same  as  those  In  the  Wolverton  case. 

An  appeal  has  been  taken  in  each  case  by 
the  defendant  The  only  assignment  that 
need  be  considered  is  the  one  alleging  error 
in  the  entry  of  judgment  against  the  parties. 
It  is  clear  that  the  learned  trial  Judge. mis- 
apprehended the  Intention  of  the  parties, 
as  well  OS  their  agreement,  when  he  permit- 
ted a  single  verdict  "for  the  plaintiff"  In 
the  trial  of  the  three  causes,  and  in  not  di- 
recting the  Jury  to  return  a  separate  verdict 
in  each  case.  The  court,  in  receiving  the 
verdict  and  entering  Judgment,  treated  the 
three  causes  as  having  been  consolidated  Into 
one  and  tried  as  such;  whereas  the  record 
discloses  that  the  parties  at  no  time  in- 
tended that  the  cases  should  be  consolidated 
into  one  cause,  or  tried  as  one  cause.  As 
suggested  In  the  appellee's  brief,  "the  whole 
affair  [out  of  which  the  actions  arose]  oc- 
curred within  a  short  space  of  time  and  was 
one  continuous  transaction";  but,  instead 
of  regarding  the  defendants  as  Joint  tort- 
feasors and  bringing  one  action  for  the  as- 
sault and  battery,  the  plaintiff  elected  to 
separate  them,  and  brought  three  distinct 
and  separate  actions  against  the  three  de- 
fendants. Separate  pleas  were  filed  and 
separate  issues  framed  in  the  cases,  and  It 
was  agreed  "that  these  three  cases  be  tried 
together,"  and  not  as  one  cause  brought  by 
the  plaintiff  against  the  three  parties  as 
Joint  tort-feasors.  The  plaintiff  gave  no  in- 
dication that  he  intended  that  the  three 
cases  should  be  consolidated,  and  that  one 
verdict  and  one  Judgment  should  be  entered 
against  the  three  parties  Jointly.  No  such  In- 
tention appears  in  any  of  the  proceedings  un- 
til the  court  permitted  a  single  verdict  and 
entered  a  Joint  Judgment  thereon.  This  was 
not  permissible  under  the  pleadings,  nor  by 
any  agreement  of  the  parties  disclosed  by 
the  record.  During  the  trial  of  the  causes 
the  court  recognized  that  they  were  8ei>- 
arate  actions  being  tried  together.  On  one 
occasion  the  judge.  In  making  a  ruling,  said: 
"This  testimony  is  in  all  three  cases,  so  that 
an  exception  here  goes  to  all  three."  Again 
the  learned  Judge  said:  "We  are  trying  three 
cases.  Every  ruling  I  make  applies  to  the 
three  cases.  If  It  is  error  as  to  one,  It  may 
be  corrected  as  to  the  other  two." 

Notwithstanding  the  contention  of  the  ap- 
pellee to  the  contrary,  the  records  disclose 
a  Judgment  entered  In  each  case  In  the  sum 
of  $2,500.  The  record  will  not  support  these 
judgments.  The  verdict  returned  by  the 
Jury  was  "for  the  plaintiff,"  which  entitled 
the  plaintiff  to  a  Judgment  against  each  of 
the  defendants  in  the  separate  actions.  The 
order,  however,  made  by  the  learned  trial 
Jndgcv  directed  one  Judgment  on  the  verdict 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants Jointly.  This  could  not  be  done  on 
the  verdict  rendered,  which  required  a  sep- 
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ftrate  Judgment  to  be  entered  against  the 
three  defendants  In  the  several  cases.  We 
concede,  as  was  admitted  on  the  argument, 
that  It  was  not  the  Intention  that  a  jndgment 
for  $2,&00  should  be  entered  against  each 
of  the  defendants.  In  fact,  the  statement  in 
the  case  against  Florence  W.  Hamilton 
claims  only  $1,000.  Of  course,  there  was 
no  authority  for  the  prothonotary  entering 
the  Judgment,  as  the  docket  entries  disclose 
he  did,  ai^atnst  each  of  the  defendants  for 
$2,500.  The  order  of  the  court  was  that  a 
Judgment  should  be  entered  in  faror  of  the 
plaintiff  against  the  three  defendants  Joint- 
ly for  that  sum.  This  was  error,  which  re- 
quires a  roTersal  of  the  Judgment  In  the 
three  several  causes. 

The  Judgment  in  each  of  the  cases  against 
Runyon  Wolverton,  Charles  R.  Hamilton,  and 
Florence  W.  Hamilton  is  reversed,  and  a 
venire  facias  de  novo  awarded. 


(2M  Pa.  en) 

RILET  et  aL  v.  PITTSTON  COAL  MIN- 
ING CO. 
(Supreme  Court  of  Pennsylvania.    May  17t 
1009.) 

1.  Master  and  Sebvant  (f  228*)— Injubt  to 

SeKVANT— CONTBIBUTOBY    NEGLIGENCE. 

Where  a  boy  17  years  of  age  attempts  to 
oil  dangeroua  machinery  while  in  motion,  and 
is  injured,  he  is  guilty  of  contributory   negli- 

fence,  under  Act  June  2,  1891  (P.  L.  188)  art. 
,  (  8,  forbidding  any  person  oiling  dangerous 
parts  of  machinery  while  in  motion. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  22a*] 

2.  Masteb  awd  Sebvant  (|  228*)— Injubt  to 
Sebvant— Safe  Place  to  Wobk. 

A  servant,  who  is  injured  while  oiling  dan- 
gerous machinery  while  in  motion,  contrary  to  i 
statute,  cannot  complain  that  a  safe  place  t( 
work  was  not  provided. 

[Ed.  Note.— For  other  cases,  see  Master  anc 
Servant,  Dec.  Dig.  S  228.*] 

&  Plba'dtno  (I  80*)  —  CoNcttiBiVENESS  on 
Pabty  Pleading— Danobbous  Machinebv 
where  plaintilt  In  his  pleadings  alleges  that 
certain  machinery  was  of  a  dangerous  charac- 
ter, and  that  he  was  injured  while  oiling  it 
when  in  motion,  he  casnot  have  the  jury  pass 
on  Its  dangerous  character. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  81-86;   Dec.  Dig.  {  86.»] 

Appeal  from  Court  of  Common  Plea^  Lu- 
zerne County. 

Action  by  Francis  Riley  and  another  against 
the  Pittstou  Coal  Mining  Company.  From  an 
order  refusing  to  take  off  a  nonsuit,  plain- 
tiffs appeal.    Affirmed. 

▲t  tbe  trial  the  court  entered  a  nonsuit, 
saying: 

"The  allegation  cHC  the  plaintiff  is  tiiat  this 
machinery  was  constructed  in  violation  of 
tbe  mine  act  of  June  2,  1891  (P.  L.  176),  and 
as  a  result  of  such  construction  this  boy 
plaintiff  was  injured;  that  there  was  negli- 
gence on  the  part  of  defendant,  and  as  a  con- 
*he  defendant  oufcht  to  be  responsi- 


ble for  the  injury  that  plaintiff  received. 
The  mine  act  of  1891  provides  that  no  pep- 
son  under  15  years  of  age  shall  be  appointed 
to  oil  the  machinery,  and  no  person  shall  oil 
dangerous  parts  of  such  machinery  while  It 
Is  in  motion.'  You  will  recall  the  testimony 
of  young  Riley  that  he  went  to  this  moving 
machinery  on  the  opposite  side  of  this  sprock- 
et wheel  where  the  box  is,  that  he  had  an  oil 
can  with  a  spout  on  it  six  or  seven  inches 
long,  that  he  oiled  the  box,  the  Journal  that 
was  in  the  box,  and  that,  having  oiled  that 
part  of  It,  he  started  around  the  end  of  tbe 
box  for  the  purpose  of  reaching  the  box  on 
this  side,  in  which  the  Journal  was  located, 
to  oil  that,  and  while  he  was  In-  motion  for 
the  purpose  of  reachbig  the  box  on  the  oppo- 
site side,  where  the  Journal  was,  for  tbe  pur- 
pose of  oiling  It,  he  slipped  upon  the  sheet 
iron,  and  went  down  Into  tbe  sprocket  wheel, 
and  was  injured.  The  rule  of  law  Is  that  it 
matters  not  bow  negligent  tbe  defendant 
may  be.  If  tbe  plaintiff  himself  Is  negligent 
In  tbe  slightest  degree,  which  inured  and  re- 
sulted In  and  caused  blm  the  injury  for 
which  he  brings  his  action,  be  cannot  recov- 
er. He  was  there,  and  oiled  that  Journal  In 
that  box  when  it  was  In  motion.  He  started 
around  to  oil  the  Journal  in  tbe  opposite  b«x 
while  the  machinery  was  in  motion,  and  be 
slipped  upon  the  sheet  iron,  and  went  down 
into  the  box  and  Was  injured,  and  therefore 
he  violated  this  part  of  the  act  of  assembly: 
'And  no  person  shall  oil  dangerous  parts  of 
machinery  while  it  is  In  motion.'  He  was 
guilty  of  negligence  in  oiling  this  machinery 
while  it  was  in  motion,  and  under  this  act 
of  assembly  is  responsible  for  his  negligence, 
and  therefore  it  becomes  our  duty  to  sustain . 
this  motion  for  a  nonsuit. 

"Tbe  nonsuit  is  allowed  with  the  usual 
rule  to  show  cause  why  the  same  shall  not 
be  taken  off." 

Argued  before  MITCHELL^  G.  J.,  and 
FELL,  BROWN,  POTTER,  and  BLKIN,  JJ. 

Thomas  F.  Farrell  and  James  L.  Lenaban, 
for  appellants.  Benjamin  R.  Jones  and  Law- 
rence B.  Jones,  for  appellee. 

BROWN,  J.  Apiiellant  was  employed  by 
tbe  appellee  to  oU  its  machinery  in  connec- 
tion with  a  conveyor  or  scraper  line  used  to 
convey  culm  to  a  washery.  On  September 
15,  1905,  when  be  was  In  his  seventeenth 
year,  he  sustained  the  injuries  for  which  be 
seeks  compensation  in  this  action.  The  acci- 
dent occurred  when  he  was  alongside  of  the 
machinery  for  the  purpose  of  oiling  it  while 
it  was  In  motion.  A  nonsuit  was  directed 
on  what  tbe  court  below  properly  regarded 
as  his  contributory  negligence,  in  view  of  his 
disregard  and  violation  of  the  act  of  June  2, 
1891  (P.  L.  176),  which  provides  for  the  health 
and  safety  of  persons  employed  In  and  about 
the  anthracite  coal  mines.    By  section  8,  art 
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5,  of  tbat  act  It  Is  directed  that  no  person 
under  15  years  of  age  shall  be  employed  to 
oil  machinery,  and  no  person  shaU  oil  dan- 
(erons  parts  of  It  while  It  Is  in  motion.  The 
clrcnmstances  under  which  the  appellant 
was  injured  appear  from  the  following  ex- 
tracts from  hla  testimony:  "I  started  out  to 
oil  the  breaker  half -past  8 — 8  o'clock  I  guess 
It  was — and  I  walked  to  that  scraper  line  and 
oiled  one  box,  and  went  to  walk  across  to  the 
other.  Q.  What  did  yon  do  when  you  went 
to  the  box?  A.  I  stood  there  and  oiled  It, 
then  I  went  to  walk  across  to  oil  the  other 
box,  and  there  was  a  piece  of  sheet  iron  run 
Out  from  under;  was  covered  with  culm  dirt 
I  walked  across,  slipped  on  the  sheet  iron, 
slipped  in.  I  catched  hold  of  the  sheet  Iron, 
pulled  It  In  with  me,  and  it  bent  in  a  loop, 
and  the  scraper  line  broke.  •  •  •  Q.  What 
happened  when  you  were  drawn  in?  A.  Aft- 
er I  was  drawn  in,  the  scraper  line  broke. 
Q.  How  far  were  you  drawn  in?  A.  Up  to 
my  shoulders.  Q.  When  you  were  drawn  in, 
where  were  yon  squeezed — between  the  pad- 
dles and  what?  A.  Between  the  paddles  and 
the  sheet  Iron.  •  •  *  Q.  I  wish  yon  would 
tell  just  how  you  were  squeezed  and  where 
yon  were  squeezed.  I  don't  think  you  told  It 
very  clearly.  A.  I  walked  down  to  the  oil  l)ox 
and  oiled  it  I  fell  in  the  scraper  line,  and 
the  scraper  line  catched  my  shoes  first  and 
pulled  me  all  the  way  in  until  I  come  to  here. 
They  stuck  then  and  broke.  •  •  •  Q.  When 
yon  were  oiling  that  machinery  it  was  going, 
was  it  not?  A.  Yes.  sir.  Q.  Ton  had  no 
business  down  at  that  wheel  at  all  unless 
yon  went  there  to  oil,  did  yon?  A.  No,  sh:. 
Q.  And  at  the  time  yon  was  bnrt  yon  were 
there  for  the  purpose  of  oiling  that  wheel? 
A.  Yes,  sir.  Q.  And  you  had  oiled  one  box? 
A.  Tes,  sir.  Q.  And  you  started  around  the 
wheel  while  it  was  in  motion  to  oil  the  oth- 
er?   A.  Yes,  sir." 

The  first  reason  urged  for  asking  that  this 
case  be  sent  to  a  jury  is  that  the  appellant 
was  not  guilty  of  contributory  negligence 
nnder  the  act  of  1801,  because  at  the  time  he 
was  caught  by  the  moving  machinery  he  was 
not  actually  oiling  it  This  narrow  con- 
struction of  the  act  would  in  many  Instances 
defeat  its  very  purpose,  which  is  to  protect 
oilers  from  ail  dangers  connected  with  oiling 
machinery,  and  one  of  these  certainly  is  gret- 
ting  into  close  proximity  to  it  while  it  is  In 
motion  for  the  purpose  of  oiling  it  An  oiler 
approaching,  passing  around,  or  bending  over 
moving  machinery  for  the  purpose  of  bis  em- 
ployment though  not  pouring  oil  upon  it.  Is 
just  as  likely  to  be  caught  by  It  as  when  ac- 
tually oiling  it;  and  what  this  appellant  did 
was  clearly  within  the  prohibition  of  the 
statute.  He  bad  Just  finished  oiling  one 
box,  and.  as  he  started  around  the  revolving 
wheel  to  oil  another,  slipped  and  was  caught 
in  the  moving  machinery.  Being  of  an  age 
that  made  his  employment  lawful,  his  con- 


tributory negligence  stands  in  the  way  <tf^  bis 
recovery.  Lenahan  v.  Pittston  Goal  Mining 
Co.,  218  Pa.  811,  &T  AU.  642,  12  L.  B.  A. 
(N.  S.)  4«1,  120  Am.  St  Rep.  886. 

It  is  next  contended  that,  even  if  it  be  con- 
ceded that  the  appellant  Is  to  be  regarded  as 
having  been  engaged  In  the  work  of  oiling 
at  the  time  he  was  injured,  his  act  was  not 
the  proximate  cause  of  his  injury  and  did 
not  contribute  to  it;  the  same  having  re- 
sulting from  an  Intervening  cause — the  negli- 
gence of  the  defendant  In  not  providing  him 
a  safe  place  in  which  to  do  his  work.  We 
are  not  prepared  to  say  that  any  such  negli- 
gence was  shown  on  the  part  of  the  defend- 
ant and  it  is  not  necessary  that  we  pass 
upon  that  question;  for  complaint  cannot 
be  made  by  a  servitnt  that  a  safe  place  was 
not  provided  for  him  when  he  is  Injured  in 
doing  that  which  he  was  expressly  forbidden 
to  do,  either  by  his  master  or  by  the  written 
law  of  the  land.  What  happened  to  this  ap- 
pellant conld  not  have  happened  if  he  liad 
not  been  doing  a  prohibited  thing. 

Lastly,  it  is  urged  that  the  jury  ought  to 
have  been  permitted  to  pass  upon  the  qneS- 
tlon  of  the  dangerous  character  of  the  ma- 
chinery. All  moving  machinery,  from  con- 
tact with  which  one  is  liable  to  be  injured, 
is  dangerous;  and  such  was  the  character 
of  the  machinery  In  this  case.  In  the  first 
statement  filed  by  the  plaintiff  it  is  described 
as  dangerous,  and  in  the  second  or  amended 
one  there  Is  a  similar  averment  by  implica- 
tion in  the  complaint  that  It  was  nnguarded. 
These  averments  were  established  by  the 
evidence,  and  under  it  the  court  could  not 
have  permitted  the  Jury  to  find  otherwise. 

Judgment  aflSrmed. 

(224  Pa.  643) 
HARRIER  et  aL  v.  DALE. 

(Supreme  Court  of  Pennsylvania.    May  17, 

1909.) 

1.  Master  and  Servant  (!  284*)— Injdby  to 
Sebvant— Question  of  EMPtoYVENT. 

In  an  action  for  Injuries  to  a  servant 
whether  plaintiff  was  at  the  time  in  the  employ 
of  defendant  held  a  question  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  I  lOM ;   Dec.  Dig.  i  284.*] 

2.  Master  and  Servant  (§  280*)— Jnjtjbies  to 
Servant — Qcestion  for  Jurt. 

In  an  action  for  Injuries  to  a  servant 
whether  he  bad  suiBcient  knowledge  to  under- 
stand and  avoid  the  danger  incident  to  bis  em- 
ployment at  the  machine  was  a  question  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  M  1110,  1111;  Dec  Dig. 
S  289.*] 

3.  Masteb  and  Sebvaiit  ({  289*)— IirxoBT  to 
Servant — Question  fob  Jury. 

Whether  an  employ^,  injured  while  working 
at  a  machine,  knew  of  the  danger  and  did  not 
nse  his  knowledge  to  avoid  it  was  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1088-1097,  110&-1126; 
Dec.  Dig.  i  289.*] 
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Appeal  from  Court  of  Common  Fleaa, 
Qearfleld  County. 

Action  bj  Rex  N.  Harrier  and  anotber 
against  David  Dale.  Verdict  for  defendant, 
and  plaintiffs  appeal.    Reversed. 

Argued  before  FELL,  BROWN,  MBSTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

S.  V.  Wilson  and  Tbomas  H.  Qreevy,  for 
appellants.  Thomas  H.  Murray,  J.  P. 
0'l<aughlln,  Hazzard  A.  Murray,  and  Oscar 
Mitchell,  for  appellee. 

MESTREZAT,  J.  The  questions  In  this 
case  depend  upon  oral  testimony,  and  we 
think  they  were  for  the  Jury.  The  alleged 
lease  or  hiring  by  Smeal  from  Dale,  the  de- 
fendant, of  the  thresher  and  corn  busker, 
was  not  in  writing.  The  authority  of  Smeal 
to  operate  and  control  both  machines  de- 
pends upon  oral  testimony,  and  the  relation 
existing  between  Smeal  and  Dale  was  neces- 
sarily for  the  Jury  under  the  testimony  In 
the  case. 

Did  the  relation  of  master  and  servant  ex- 
ist between  the  minor  plaintlll  and  the  de- 
fendant at  the  time  the  former  was  injured 
by  the  com  busker?  The  plaintiff  alleges 
that  it  did,  and  introduced  testimony  to  sus- 
tain bis  contention.  Smeal  employed  the 
boy,  through  his  father,  to  measure  grain  as 
it  came  from  the  thresher.  Smeal  and  bis 
assistants,  including  the  boy,  spent  about 
ten  days  in  operating  tbe  threshing  machine 
in  the  vicinity  of  their  home  in  Clearfield 
county.  They  then  returned  and  placed  the 
thresher  in  the  defendant's  bam,  where  was 
also  the  com  busker.  Both  machines,  it  is 
conceded,  were  owned  by  the  defendant. 
Two  or  three  days  after  tbe  parties  had  re- 
tumed  from  their  threshing  tour,  the  boy 
was  put  to  work  to  feed  the  com  busker, 
which  was  then  being  operated  in  the  barn 
for  tbe  purpose  of  husking  tbe  defendant's 
com.  The  boy  testlfled  that  when  he  went 
to  work  on  the  morning  of  the  day  when  the 
accident  occurred  the  defendant  asked  blm 
to  feed  the  machine,  and  told  him  that  Mr. 
Smeal  would  assist  him.  He  further  says 
that  while  at  work  there  he  boarded  with 
the  defendant,  and  that  he  saw  Smeal  pay 
the  money  received  for  threshing  to  the  de- 
fendant, Dale.  Robert  Harrier,  the  plaintiff's 
brother,  testified  that  he  was  at  the  defend- 
ant's house  on  the  evening  of  the  accident 
He  went  there  to  get  his  brother  to  accom- 
pany him  to  church.  He  asked  Mr.  Dale 
where  he  could  find  his  brother,  and  Dale 
replied  that  he  was  hurt  and  had  been  taken 
to  a  doctor.  Dale  further  said  on  this  oc- 
casion, according  to  this  witness,  that,  "Ferd 
Mains  was  to  come  and  feed  the  machine, 
and  as  Ferd  didn't  come  I  had  no  other  hand, 
and  I  put  your  brother  at  it" 

As   tending  to  establish   the  relation   of 

maator  Hnd  servant  between  Dale  and  tbe 

'bove  testimony  was  corroborated 

larrier,  the  father  of  the  minor 


plaintiff.  He  admits  that  the  boy  was  em- 
ployed through  him,  and  that  Dale,  the  de- 
fendant, paid  him  for  the  boy's  services, 
but  says  his  son  was  employed  to  work  about 
the  steam  thresher  and  not  the  corn  busker. 
It  further  appears  from  the  plaiutUTs  testi- 
mony that  Smeal  directed  all  threshing  bills 
to  be  paid  to  Dale;  that  if  Smeal  received 
any  part  of  the  pay  for  the  work  he  turned 
It  over  to  the  defendant;  that  the  latter  fur- 
nished tbe  oil  for  tbe  thresher,  and  paid  for 
the  repairs  and  for  the  coal  when  tbe  ma- 
chine left  Dale's  premises  to  be  operated 
at  some  other  point  Dale  employed  other 
help  to  assist  In  operating  the  machine  and 
husking  the  com  on  the  day  of  the  accident 
He  himself  was  In  and  about  tbe  bam  at 
such  times  as  he  would  return  with  a  load 
of  corn  from  the  field  to  the  bam. 

If  the  evidence  of  the  plaintiff  is  believed 
by  the  Jury,  we  are  unable  to  see  why  it 
does  not  make  out  a  case  of  employment  of 
the  boy  by  Dale.  The  machine  at  which  the 
boy  was  put  to  work  belonged  to  Dale  and 
was  on  bis  premises.  He  was  directed  by 
Dale  to  feed  tbe  machine.  It  was  Dale's 
corn  that  was  being  husked.  Dale  famished 
coal  and  oil  for  the  machine,  and  paid  for 
the  repairs.  He  employed  others  to  assist 
in  operating  the  machine.  Smeal  retained  no 
part  of  tbe  money  received  for  threshing, 
but  directed  it  all  to  be  paid  to  Dale.  Smeal 
offered  to  pay  the  boy  for  assisting  him  in 
threshing  wheat  by  giving  an  order  on  Dale. 
This  testimony,  if  believed,  was  sufficient 
to  establish  the  relation  of  master  and  serv- 
ant betweoi  Dale  and  the  injured  boy. 

On  the  part  of  the  defendant  it  is  denied 
that  he  bad  anything  whatever  to  do  with 
employing  the  boy  to  work  at  either  the 
threshing  machine  or  the  corn  busker.  He 
alleges  that  there  was  an  oral  agreement 
between  him  and  Smeal  by  which  Smeal  hir- 
ed or  leased  both  machines  from  him  for  a 
consideration  agreed  upon  between  them, 
that  the  machines  were  operated  and  con- 
trolled by  Smeal,  that  the  boy  was  employ- 
ed by  Smeal  to  work  at  both  machines,  and 
that  at  the  time  the  boy  was  Injured  by  the 
corn  busker  the  machine  was  being  operated 
and  controlled  by  Smeal  under  the  alleged 
hiring  or  lease.  The  defendant  denies  that 
he  put  the  boy  to  work  at  the  com  busker, 
or  had  anything  whatever  to  do  with  em- 
ploying him  for  such  service.  He  also  de- 
nies that  he  ever  admitted  that  he  asked 
or  directed  the  boy  to  work  at  the  machine. 
In  other  words,  the  defendant's  position  is 
that  he  let  both  machines  to  Smeal,  who  had 
absolute  control  over  them  and  operated 
them  entirely  independently  of  -the  defend- 
ant. It  is  needless  to  say  that  if  the  testi- 
mony satisfied  the  Jury  of  the  correctness 
of  the  defendant's  contention,  the  plaintiff 
was  not  entitled  to  recovery.  It  is  manifest 
however,  that  the  existence  or  nonexistence 
of  the  relation  of  master  and  servant  be- 
tween tbe  defendant  and  the  injured  boy  at 
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the  time  of  tbe  accident  was  for  the  Jury 
under  the  evidence  submitted. 

The  negligence  alleged  In  the  statement  on 
which  the  plaintiff  seeks  to  recover  is  the 
failure  of  the  defendant  to  Instruct  the  boy 
as  to  the  performance  of  his  duties  In  feed- 
ing the  com  busker.  It  Is  conceded  that  the 
defendant  gave  the  boy  no  instructions.  It 
is  claimed,  however,  that  Smeal  gave  blm 
proper  Instructions.  This  Is  denied  by  tbe 
boy,  who  testities  that  be  received  no  In- 
stmctlons  from  Smeal  or  any  other  person, 
other  than  to  feed  the  machine.  That  In- 
structions how  to  operate  the  com  busker 
were  necessary,  and  should  have  been  given 
the  boy,  we  think,  Is  apparent  without  dis- 
cussion. The  machine  was  manifestly  a  dan- 
gerous one,  and  it  is  evident  that  the  boy 
was  not  familiar  with  it  He  bad  never 
worked  about  such  a  machine,  bis  previous 
employment  having  been  ordinary  farm  work, 
and  he  knew  nothing  about  feeding  or  op- 
erating a  corn  busker.  It  Is  not  necessary 
that  a  machine  should  be  In  a  manufactory 
to  make  it  dangerous,  or  that  instructions 
need  not  be  given  to  one  unacquainted  or 
unfamiliar  with  Its  operation  because  It  la 
used  elsewhere  than  In  a  manufactory. 
Whether  the  boy  bad  sufficient  knowledge 
to  understand  and  avoid  the  danger  incident 
to  bl8  employment  at  the  machine  was,  un- 
der tbe  testimony,  for  tbe  jury.  If  be  bad 
such  knowledge,  and  did  not  use  it  and  avoid 
the  danger,  be  was  negligent  This  was  like- 
wise a  question  for  tbe  Jury.  The  simple 
fact  that  tbe  rollers  which  caused  the  boy's 
band  to  be  crushed  could  be  seen  was  not 
of  itself  sutllclent  to  convict  the  boy  of 
negligence.  Such  rollers,  we  have  reason  to 
know  from  cases  in  this  court  are  causing 
accidents  almost  daily  to  those  whose  youth 
or  inexperience  prevents  them  from  protect- 
ing themselves  while  engaged  In  operating 
tbe  maeblnfc  If  It  be  conceded  that  the  boy 
saw  Smeal  on  one  occasion  clean  the  ma- 
chine with  bis  bands  and  relieve  it  from 
the  com  which  clogged  tbe  rollers,  it  does 
not  follow  that  this  was  anfficlent  instruc- 
tion to  the  boy  to  enable  him  to  avoid 
tbe  danger.  In  fact  It  appears  that  tbe  ma- 
chine ought  not  to  have  been  cleaned  with 
tbe  Itands,  bat  by'  something  held  In  tbe 
hands  suitable  for  the  purpose. 

The  burden  of  proof  was  on  tbe  plaintiff, 
and  it  was  incumbent  upon  blm  to  estab- 
lish tbe  negligence  alleged  in  the  statement 
before  he  was  entitled  to  recover.  It  was 
his  duty  to  satisfy  the  Jury  that  tbe  defend- 
ant was  responsible  for  negligence  which  re- 
sulted in  his  injury,  and,  falling  In  this,  no 
responsibility  rested  on  the  defendant  for 
the  plaintiff's  injuries.  Tbe  evidence  pro- 
duced on  tbe  trial  below,  we  think,  was  suffi- 
cient to  sabmit  to  tbe  Jury  In  support  of  the 
plaintiff's  claim,  and  therefore  the  learned 
Judge  was  in  error  in  withdrawing  the  case 


from  the  Jury  and  directing  a  verdict  for  tbe 
defendant. 

The  first  assignment  of  error  is  sustained, 
and  the  Judgment  Is  reversed,  wltb  a  new 
venire. 


(XM  Fa.  C2Q) 

HOLT  et  al.  r.  KELLEIT  et  al. 

LORAINE  et  aL  t.  SAME. 

(Supreme  Court  of  Pennsylvania.    May  10, 
1909.) 

Miwra  AND  Minerals  (§  70»)— Minino  Lbabx 
— Recovebt  of  Minimum  Rental. 

A  coal  lease  provided  that  the  lessee  shonid 
not  be  required  to  pay  the  minimum  rental  or 
continue  mining  operations  where  the  coal  was 
less  than  2  feet  6  inches  in  general  thirkness. 
Held,  in  an  action  for  the  minimum  rental,  the 
burden  was  on  the  lessees  to  show  tb»t  the  coal 
was  of  less  thickness,  and  where  the  evidence  was 
conflicting,  and  teuded  to  &how  that  the  lessee 
had  not  made  proper  examinations  to  test  tbe 
aptual  thickness,  a  verdict  for  the  lesson  waa 
proper. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  i  70.*] 

Appeal  from  Court  of  Common  Pleas,  Cleai^ 
field  County. 

Actions  by  Mary  Holt  and  others  against 
M.  D.  Kelley  and  others,  and  by  Fannie 
Loraine  and  others  against  tbe  same  defend- 
ants. Judgments  for  plaintiffs  in  both  cases, 
and  defendants  appeal.    Affirmed. 

Reed,  P.  J.,  In  tbe  <ourt  below,  specially 
presiding,  charged  as  follows: 

"By  consent  of  tbe  parties  yon  have  been 
sworn  in  these  two  cases,  which  are  being 
tried  together  before  you,  but  will  you  bear 
in  mind  that  you  are  required  to  render 
separate  verdicts;  that  Is,  a  verdict  in  each 
case  In  accordance  with  tbe  law  «nd  the  evi- 
dence applicable  to  that  case. 

"Tbe  plaintiffs  in  these  cases  leased  their 
respective  lands  to  tbe  defendants,  to  operate 
and  remove  therefrom  the  merchantable  and 
workable  coal.  The  leases  are  substantially 
Identical  in  their  language  and  covenants, 
wltb  this  exception:  In  tbe  Holt  lease  tbe 
royalty  is  fixed  at  7  cents  per  ton  of  2,240 
pounds  and  15,000  tons  of  coal  as  the  mini- 
mum quantity  of  coal  to  be  mined  each  year. 
In  tbe  Loraine  lease  the  royalty  is  fixed  at 
7%  cents  per  ton  of  2.240  pounds  and  10,000 
tons  of  coal  as  tbe  minimum  quantity  of  coal 
to  be  mined  each  year.  Tbe  plaintiffs  have 
brought  these  actions  on  their  respective  leas- 
es to  recover  tbe  minimum  royalty  to  which 
they  are  respectively  entitled  thereunder. 
The  leases  are  dated  October  15,  1903,  and 
the  covenant  in  each  lease  Is  that  tbe  mini- 
mum royalty  for  which  payment  is  to  be 
made  shall  begin  three  months  thereafter,  or 
on  January  15,  1904.  It  is  also  provided 
that  this  minimum  royalty  shall  be  paid  for 
on  or  before  December  Slst  each  year.  The 
actions  on  these  leases  were  begun  July  8, 
1907,  and  therefore  the  claim  in  each  case'  is 
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for  ttn  mlnlmnm  royalty  accruing  during  the 
years  1004,  1006,  and  1006,  with  interest  It 
is  not  contended  or  alleged  by  the  defendants 
that  they  have  paid  any  royalty  under  the 
Holt  lease,  and  therefore  the  plaintiffs  in  that 
case  claim  to  recover  the  full  amount  of  the 
minimum  royalty  for  the  three  years  men- 
tioned, with  Interest,  namely,  $1,006.25  royal- 
ty on  coal  which  should  have  been  mined  in 
the  year  1004,  with  Interest  thereon  from 
December  31,  1004,  and  |1,050  royalty  on  coal 
which  should  have  been  mined  In  the  year 
1005,  with  Interest  thereon  from  December 
31,  1005,  and  $1,050  royalty  on  coal  which 
should  have  been  mined  in  the  year  1006, 
with  interest  thereon  from  December  31, 1006. 
In  the  Loralne  lease,  with  the  exception  of 
$88.16,  no  royalty  has  been  paid  on  coal  min- 
ed under  that  lease,  and  therefore  the  plain- 
tiffs in  that  case  claim  to  recover  the  full 
amount  of  the  minimum  royalty  for  the  three 
years  mentioned,  with  Interest,  namely,  $718.- 
75  for  royalty  on  coal  which  should  have 
been  mined  in  the  year  1004,  less  $88.16  paid 
on  account  thereof,  leaving  $C30.50  due  for 
tliat  year,  with  interest  thereon  from  Decem- 
ber 31.  1004,  and  $750  royalty  on  coal  which 
should  have  been  mined  in  the  year  1905, 
with  interest  thereon  from  December  31, 
1905,  and  $750  royalty  on  coal  which  should 
have  been  mined  in  the  year  1906,  with  in- 
terest thereon  from  December  81,  1006.  Tou 
will  recall  that  in  the  Holt  lease  it  is  pro- 
vided that  the  minimum  tonnage  to  be  mined 
each  year  is  15,000  tons  at  7  cents  per  ton, 
and  in  the  Loralne  lease  the  minimum  nnm- 
t>er  of  tons  to  be  mined  each  year  is  10,000 
tons  and  the  royalty  is  7Vi  cents  per  ton. 

"The  defense. to  these  actions  is  identical- 
ly the  samO'  in  each  case  and  is  based  on  the 
following  provision,  contained  in  each  lease, 
namely:  'It  is  further  agreed  that  the  coal 
to  be  mined  under  the  provisions  of  this 
agreement  shall  be  merchantable  and  work- 
able coal,  and  it  shall  be  optional  with  the 
said  lessees  [that  is,  the  defendants]  wheth- 
er to  worit  and  mine  any  coal  the  vein  of 
which  is  less  than  2  feet  6  inches  in  general 
thickness,  except  in  cases  of  local  faults  or 
where  rolls  occur  so  as  to  reduce  the  size  of 
the  vein  below  the  general  thickness,  and  in 
that  event  the  coal  in  such  fault  or  roll,  when 
it  is  merchantable  coal,  shall  be-  mined  across 
and  through  such  fault  or  rolls.'  It  is  far- 
ther provided  that  in  such  event — ^that  is, 
the  thinning  of  the  coal — the  lessees  express- 
ly axree  to  drive  sufficient  rooms  and  head- 
ings through  such  rolls,  fault,  or  thin  places, 
so  as  to  determine  whether  or  not  such  thin- 
ning of  the  coal  or  fault  is  continuous,  and 
to  develop,  if  possible,  the  coal  beyond.  There 
is  also  a  provision  in  these  leases  that  the 
defendants  are  to  mine  and  carry  away  all 
the  coal  In  the  leased  lands  that  is  merchant- 
able and  practically  minable;  also  that  they 
are  to  proceed  at  once  to  open  and  develop 
the  coal  in  said  lands  where  not  already 
opened,  and  to  continue  their  mining  opera- 


tions thereon  nntU  the  termination  of  the 
leases,  which  were  to  continue  for  a  period 
of  15  years  or  until  the  merchantable  coal  in 
said  lands  was  exhausted;  also,  that  ther 
would  work  the  mines  in  a  careful  and  Judi- 
cious manner  and  after  the  methods  of  min- 
ing in  general  use,  so  as  to  prevent  unneces- 
sary waste  of  coal,  and  so  as  to  produce  from 
the  seams  or  veins  all  the  coal  that  could 
be  produced  with  safety.  They  were  to  com- 
mence operations  or  the  work  of  developing 
the  lands  within  30  days  after  the  execution 
of  the  leases,  and  to  pursue  the  work  in- 
dustriously, diligently,  and  continuously  aft- 
er that  date,  and  to  produce  coal  as  rapidly 
as  the  conditions  would  permit.  As  already 
indicated,  unless  the  merchantable  and  work- 
able coal  In  the  lauds  l>ecame  exhausted,  or 
the  coal  became  less  than  2  feet  6  inches  in 
general  thickness,  they  were  to  mine  on  the 
Holt  lease  not  leas  than  15,000  tons  of  coal 
annually,  or  pay  for  that  quantity  at  the  rate 
of  7  cents  per  ton  whether  mined  or  not,  and 
on  the  Loralne  lease  they  were  to  mine  not 
less  than  10,000  tons  of  coal  annually,  or  pay 
for  that  quantity  at  the  rate  of  7^  cents 
per  ton  whether  mined  or  not 

"Now,  gentlemen,  you  will  observe  the 
plaintiffs'  right  to  recover  in  these  actions 
depends  on  two  things:  First,  that  the  lands 
covered  by  their  respective  leases  contain  a 
sufficient  quantity  of  merchantable  and  work- 
able coal  to  produce  In  each  of  the  years 
clahned  for  not  less  than  16,000  and  10,000 
tons,  respectively ;  and,  second,  that  the  coal 
was  in  general  over  2  feet  6  inches  in  thick- 
ness. *  *  *  If  there  was  coal  in  the  lands 
covered  by  these  respective  leases  of  the  gen- 
eral thlclcness  of  2  feet  6  inches,  but  not  in 
sufficient  quantities  to  produce  minimum  ton- 
nage to  be  mined  each  year  of  tlie  three 
years  named,  then  the  plaintifCs  would  be  en- 
titled to  recover,  respectively,  proportionate- 
ly, such  sums  as  the  quantity  of  coal  that 
could  have  been  mined  would  bear  to  the 
minimum  quantity  required  to  be  mined  un- 
der the  leases.  By  this  T  mean  that  if  the 
evidence  warranted  a  finding  that  there  was 
sufficient  merchantable  and  workable  coal  in 
the  lands,  which  was  of  a  general  thickness 
of  2  feet  6  inches,  to  produce  at  least  a  por- 
tion of  the  minimum  quantity  which  the  de- 
fendants were  required  to  mine  each  year, 
the  plaintiffs  would  be  entitled  to  a  verdict 
for  the  royalty  on  whatever  quantity  could 
have  been  mined  during  the  years  1004,  1005, 
and  1006,  at  the  rates  fixed  in  their  respec- 
tive leases. 

"The  defendants'  contention  is  that  the  ooal 
In  these  lands  was  less  than  2  feet  6  Inches 
In  general  thickness,  and  therefore  that  they 
were  relieved  from  mining  the  same  under 
the  expresf  stipulation  of  the  leases,  to  which 
I  have  called  your  attention,  and  ooneeqnent- 
ly  are  not  required  to  pay  the  minimum  roy- 
alty provided  for  in  said  leases.  The  plain- 
tiffs deny  this,  and  also  allege  that  the  de- 
fendants havk  not  made  any  adequate  effort 
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to  determine  the  ^jnantlty  of  merCbantable 
and  workable  coal  of  at  least  2  feet  6  inches 
of  general  thickness  contained  in  said  lands, 
and  thus  Is  presented  the  issue  or  Important 
questions  which  yon  are  to  determine. 

"The  bnrden  is  on  the  defendants  to  satis- 
fy yon  by  the  weight  of  the  evidence  that 
the  minimum  qnantlty  of  coal,  of  the  quality 
and  bind  provided  for  in  the  leases,  could 
not  be  found  and  did  not  exist  In  the  lands. 
The  defendants  admit  that  they  did  not  do 
any  mining  under  the  Loraine  lease,  except 
that  in  operating  an  adjoining  tract  they  got 
over  the  line  and  took  out  all  the  coal  In  the 
top  or  'D'  vein  on  the  McClellan  tract,  which 
is  the  tract  covered  by  the  Loraine  lease. 
They  mnde  no  other  openings  or  explorations 
under  this  lease,  except  to  measure  the  thick- 
ness of  the  coal  in  the  lower  vein  at  the  face 
of  the  headings,  and  perhaps  at  other  places 
of  an  old  development  or  working  of  the 
coal  thereunder,  before  the  execution  of  the 
lease  In  question,  and  also  the  putting  down 
of  a  bore  hole  some  distance  ahead  of  the 
face  of  the  old  development  They  called  wlt- 
neeses  to  show  that  the  old  development  or 
mining  on  this  tract  Indicated  a  thinning  of 
the  coal  as  the  development  advanced,  and 
that  the  bore  hole  put  down  by  them  tended 
to  conclusively  establish  this  fact;  also  that 
the  coal  had  so  thinned  down  In  the  operation 
that  had  been  carried  on  before  they  leased 
the  land  that  it  was  less  than  2  feet  6  Inches 
In  thickness  at  all  places  reached  by  the  old 
development;  that  this  tlilnnlog  of  the  coal 
was  not  due  to  any  faolt,  roll,  or  other  trou- 
ble in  the  mine,  but  was  a  gradual  thinning 
as  the  development  advanced  in  the  hill  and 
the  thickness  of  the  cover  over  the  coal  in- 
creased; and  their  contention  is  that  the 
testimony  offered  by  them  establishes  the  fact 
that  the  coal  remaining  In  the  land  and  cov- 
ered by  this  lease  Is  less  than  2  feet  6  inches 
in  general  thickness.  If  you  are  satisfied  of 
this  fact  by  the  weight  of  the  testimony  in 
the  case,  then  the  plaintiffs  cannot  recover, 
and  your  verdict  will  be  In  favor  of  the  de- 
fendants. 

"The  piaintlffB,  however,  contend  that  the 
defendants  have  not  made  any  adequate  or 
sufficient  explorations  of  the  lands  covered  by 
the  Loraine  lease  to  determine  what  the  thick- 
ness of  the  coal  underlying  the  same  Is;  also 
tliat  they  have  not  compiled  with  the  terms 
of  the  leases  in  exploring  the  same,  whidi 
requires  that  they  shall  proceed  to  open  and 
develop  the  coal  on  said  premises  where  not 
already  opened,  which  they  have  neglected 
to  do;  also  that  only  a  very  small  part  of 
the  tract  had  been  operated  before  the  same 
was  leased  to  the  defendants,  and  that  the 
measuring  of  the  coal  exposed  in  the  old 
openings  or  operations  and  the  putting  down 
of  one  bore  hole  would  not  be  a  fair  tes(  of 
ttie  thickness  of  the  coal  in  that  very  large 
part  of  the  tract  which  remained  untouched 
and  undeveloped ;  and  they  have  offered  tes- 
timony teP<Ung  to  prove  that  the  coal  rein 


in  this  land  was  lolIy  and  that  there  were 
dips  and  clay  veins  in  it,  and  that  the  coal 
thinned  and  thickened  by  reason  of  these 
clay  veins  and  dips,  and  also  tending  to  prove 
there  was  coal  exceeding  2  feet  6  Inches  In' 
thickness  underlying  said  land  and  which 
the  defendants  were  required  to  mine  onder 
their  lease  of  the  same. 

"It  is  not  necessary  that  I  should  recite 
the  testimony  offered  on  either  the  part  of 
the  defendants  or  plaintlfCs  bearing  on  this 
question.  Zou  will  recall  yourselves  and 
from  It  determine  whether  or  not  the  defend- 
ants have  made  such  developments  or  ez-° 
ploratlons  and  investigations  under  titie  Lor- 
aine lease  as  warranted  the  conclusion  that 
the  coal  underlying  the  premises  therein  de- 
scribed Is  less  than  2  feet  6  inches  In  general 
thickness.  If  yon  are  aatlsfled  that  they 
have,  and  that  the  coal  remaining  in  the 
land  Is  less  than  2  feet  6  Inches  in  general 
thickness,  then  yon  will  return  a  verdict  in 
their  favor  in  that  case ;  otherwise,  you  will 
return  a  verdict  for  the  plaintiffs  in  such  sum 
as  you  may  find  that  they  are  ei>-':-.^od  to  un- 
der the  terms  of  the  lease, 

"In  the  Holt  case  the  defendants  also  ex- 
plored the  old  workings.  The  lease  In  that 
case  covers  about  132  acres  of  land,  and  my 
recollection  is  that  some  witness  testified  that 
about  100  acres  of  it  had  been  mined  out  at 
the  date  of  the  execution  of  the  lease  to  the 
defendants.  The  defendants  did  not  make 
any  new  openings  on  this  tract,  nor  did  they 
drive  in  the  main  headings  of  the,  old,  except 
as  hereinafter  explained.  They  drained  the 
old  mines,  and  did  some  mining  In  driving  a 
cross  heading  or  entrance  for  a  distance  of 
about  60  yards,  and  they  took  out  1,152  tons 
of  coal.  They  also  put  down  three  bore  holes 
several  hundred  feet  in  advance  of  the  face 
of  the  workings.  They  contend,  and  have  of- 
fered testimony  to  show,  that  in  the  old  work- 
ings there  was  a  gradual  thinning  of  the  coal 
as  the  work  advanced,  and  that  the  bore  holes 
put  down  by  them  establish  a  continuation 
of  the  ginning  of  the  coal ;  that  it  was  less 
than  2  feet  6  inches  in  thickness  at  the  face 
of  all  the  old  workings,  and  that  the  bore 
holes  show  that  It  was  still  less  500  or  600 
feet  In  advance  of  the  old  workings  than  it 
was  at  the  face  of  the  same ;  and  they  there- 
fore ask  yon  to  find  as  a  fact  that  the  coal 
remaining  in  the  land  covered  by  the  Holt 
lease  is  less  than  2  feet  6  Inches  in  general 
thickness,  and  if  yon  so  find  your  verdict 
will  be  In  their  favor.  The  plaintiffs,  how- 
ever, have  offered  testimony  to  show  that 
the  defendants  have  not  complied  with  the 
terms  of  their  lease  in  this  case;  that  they 
have  not  put  In  any  new  openings,  nor  have 
they  driven  In  the  headings  of  the  old  open- 
ings to  determine  whether  or  not  the  thinning 
of  the  coal  is  due  to  seme  fault  or  roll  In 
the  coal,  or  whether  It  is  the  general  con- 
dition of  the  same,  and  generally  that  they 
hare  not  made  such  investigations  and  ex- 
plotattona  aa  to  Justify  ths  conclusion  that 
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ths coal  remaining  In  these  premises  Is  less 
Oian  2  feet  6  inches  in  general  thickness. 
They  have  also  offered  testimony  to  show  | 
that  the  coal  remaining  in  the  land  is  of  i 
'greater  thickness  than  2  feet  6  Inches,  and 
that  the  thickness  Is  also  affected  by  clay 
veins  and  dips,  and  that  defendants  have 
not  made  good  their  contention  that  it  Is  in 
general  of  a  thickness  less  than  2  feet  6  inches. 

1  may  repeat  what  I  said  about  the  Loraine 
lease — that  It  Is  not  necessary  for  me  to  re- 
cite the  testimony  offered  by  the  defendants 
and  plaintiffs  bearing  on  the  thickness  of  the 
coal.  If  the  defendants  have  satisfied  yon 
by  the  weight  of  the  testimony  that  they  have 
made  such  investigations  and  explorations  of 
the  premises  as  to  warrant  the  conclusion 
that  the  coal  remaining  therein  is  less  than 

2  feet  6  inches  in  general  thickness,  and  you 
find  this  to  be  a  fact,  then  yon  will  return  a 
verdict  in  their  favor;  otherwise,  yon  will 
find  for  the  plaintiffs  in  the  case  sncb  sum 
as  they  are  entitled  to  under  the  terms  of 
this  lease. 

"It  appears  from  the  undisputed  testimony 
that  both  the  Holt  and  Loraine  tracts  con- 
tain at  least  one  vein  of  merchantable  and 
workable  coal ;  the  dispute  being  as  to  the 
general  thickness  of  the  coal  in  the  vein. 
The  plaintiffs,  however,  offered  some  testi- 
mony to  show  the  probable  existence  of  an- 
other vein  of  merchantable  and  workable  coal 
of  greater  thickness  than  2  feet  6  inches,  be- 
low the  admitted  vein  which  has  been  opened 
and  operated  on  these  lands.  The  leases  to 
the  defendants  cover  all  veins  or  seams  of 
coal  in  the  leased  premises;  but  before  the 
defendants  could  be  required  to  expend  mon- 
ey in  exploring  the  property  for  this  lower 
vein,  or  before  you  can  consider  that  vein  In 
fixing  them  with  the  minimum  royalty  pro- 
vided under  said  leases,  you  must  not  only 
be  satisfied  of  its  existence  in  these  lands,  but 
also  that  it  is  reasonable  and  practicable  to 
work  the  same ;  that  by  the  exercise  of  ordi- 
nary care  and  diligence  In  the  exploration 
and  development  of  the  lands  for  coal,  such 
veins  would  have  been  discovered  by  the  de- 
fendants; and  that  an  ordinarily  careful 
and  prudent  operator  would  have  worked  the 
same  and  taken  the  coal  therefrom." 

Verdict  and  judgment  for  plaintiffs.  De- 
fendiints  appealed. 

Argued  before  FELT..  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

John  O.  Love,  James  A.  B.  Miller,  Single- 
ton Bell,  and  Howard  B.  Hartswlck,  for  ap- 
pellants. Thomas  H.  Murray,  James  P. 
O'Laughlln,  and  Hazard  Alex.  Murray,  for 
appellees. 

PER  CURIAM.  These  appeals  involve  the 
same  questions  and  were  argued  together. 
The  facts  that  gave  .'ise  to  them,  the  conten- 
tiona  of  the  parties,  and  the  grounds  on  which 
they  were  submitted  to  the  Jury  are  clearly 


set  oat  In  the  charge  of  Judge  Reed,  special- 
ly presiding. 

We  find  no  error  of  which  the  appellants 
can  Justly  complain,  and  the  Judgments  are 
affirmed. 

(224  Pa.  628) 

HBI6E>S  et  al.  t.  PIPER  et  al. 

(Sopreme  Court  of  Pennsylvania.    May  10, 
1909.) 

1.  Husband  awd  Wwe  (S  131*>— Wife's  Skp- 
ABATE  Property — Burden  of  Proof. 

Where  a  wife  claims  property  acquired  dur- 
ing coverture  against  her  husband's  creditors, 
she  must  show  that  it  is  her  separate  property 
by  i^ift,  descent,  or  otherwise,  or  that  the  money 
with  which  it  was  acquired  was  her  own  money, 
and  was  not  the  property,  money,  or  credit  of 
her  huabaDd. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  471 ;   Dec.  Dig.  |  181.*] 

2,  Husband  and  Wife  (J  133%*)  —  Wife's 
Separate  Pbopebtt — Question  fob  Jubt. 

A  wife  claimed  property  as  her  own,  which 
had  been  sold  on  execution  against  her  husbfuid, 
and  the  evidence  showed  that  the  wife  had  writ- 
ten to  her  brother-in-law,  requesting  money  with 
which  to  buy  the  land,  and  that  he  bad  inclosed 
her  a  check  to  her  order,  which  she  had  deliver- 
ed to  the  vendor  at  the  time  of  the  execution  of 
the  deed.  It  was  shown  beyond  doubt  that  the 
check  was  used  for  payment  of  the  land,  UeU, 
that  the  case  was  for  the  jury, 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig,  I  133%,*J 

Appeal  from  Court  of  Common  Pleas, 
Clearfield  County. 

Action  by  Daniel  Heiges  and  others  against 
Agnes  J.  Pifer  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Thomas  H.  Mnrray  and  Pentz  ft  Calkin, 
for  appellants.    A.  L.  Cole,  for  appellees. 

PER  CURIAM.  This  was  an  action  of 
ejectment,  brought  by  the  heirs  of  a  purchas- 
er at  a  sheriff's  sale.  The  title  to  the  land 
was  In  a  married  woman,  and  the  sale  was 
under  an  execution  on  a  Judgment  against 
her  husband.  The  only  question  presented 
by  the  appeal  is  whether  the  court  erred  in 
not  directing  a  verdict  for  the  plaintiff,  be- 
cause of  the  Insufficiency  of  the  testimony 
produced  by  the  defendant  to  sustain  her 
title.  She  was  incompetent  as  a  witness  be- 
cause of  the  death  of  parties  in  interest  In 
snpport  of  her  title  it  was  shown  by  testi- 
mony of  which  there  was  no  direct  contra- 
diction that  she  had  written  to  her  brother- 
in-law  requesting  a  loan  of  money  with  which 
to  buy  the  land;  that  In  reply  he  had  writ- 
ten to  her.  Inclosing  bis  check  to  her  order 
for  the  amount  of  purchase  money  required; 
that  she  had  Indorsed  this  check  and  de- 
livered It  to  her  vendor  in  payment  at  the 
time  of  the  execution  of  the  deed.  Her  let- 
ter of  request,  the  reply  thereto,  and  the 
che<^  were  produced,  and  It  was  shown  be- 
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yoDd  doubt  that  the  check  was  used  In  pay- 
ment This  testimony  made,  out  a  defense 
that  was  essentially  for  the  Jury. 

It  is  an  established  rule  of  erldence  that 
a  wife,  claiming  property  acquired  during 
coverture  against  her  husband's  creditors,  is 
required  to  substantiate  her  claim  by  proof 
sufficient  to  repel  all  adverse  presumptions. 
But  the  law  does  not  require  proof  of  such  a 
character  as  to  relieve  from  every  doubt,  but 
only  proof  that  Is  clear  and  satisfactory.  A 
mere  doubt  will  not  operate  to  defeat  the 
wife's  claim.  Tripner  v.  Abrahams,  47  Pa. 
220;  Flick  v.  Devries,  50  Pa.  266;  Earl  v. 
Chami^on,  65  Pa.  191.  In  submitting  the 
case  it  was  said  by  the  learned  judge :  "Now, 
the  law  applicable  to  this  case,  as  we  under- 
stand it.  Is  that  in  all  such  contests,  where 
the  creditors  of  the  husband  are  claiming 
property  against  the  wife,  the  burden  Is  on 
her  to  show  that  the  property  itself  was  her 
separate  property,  by  gift,  descent,  or  other- 
wise, or  that  the  money  which  she  put  into 
the  property  was  her  own  money,  or  obtained 
upon  her  own  credit,  and  that  it  was  not 
the  property  or  money  or  credit  of  her  hus- 
band. This  she  must  show  by  proof  that  is 
clear,  full,  and  satisfactory."  This  instruc- 
tion stated  the  rule  clearly,  and  it  was  all 
the  plaintiff  was  entitled  to. 

The  judgment  is  affirmed. 


(224  Pa.  S73) 

DUROSS  et  aL  v.  SINGKR. 

(Supreme  Court  of  Pennsylvania.    May  10, 
1909.) 

1.  ElASEMENTS    (|    42*)  —  CONSTBHCTION  —  RE- 

STBtcnoNS— Extent  of  Use. 

Where  a  fee  is  granted  subject  to  an  ease- 
ment, it  carries  the  right  to  use  the  senrieut 
soil  in  any  manner  that  does  not  interfere  with 
the  easement,  unless  an  intent  to  limit  the  es- 
tate is  clearly  expressed  by  the  granting  clause. 

[Bd.  Note. — For  other  cases,  see  Easements, 
Dec.  Dig.  i  42.*] 

2.  Easeuerts  (I  42*)  —  Resebvation  —  Ex- 
tint. 

Where  an  owner  conveyed  the  soil  of  an 
alley  in  fee,  with  a  reservation  to  owners  of  oth- 
er lands  to  use  the  same,  bnt  with  the  privilege 
to  the  grantee  to  build  over  the  alley  "at  the 
same  height  and  of  the  same  depth  as  the  same 
is  now  built  over,"  does  not  restrict  the  right 
of  the  grantee  to  build  over  the  alley  to  a  greater 
depth  than  that  to  which  it  was  built  over  at 
the  time  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  §  42.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  Mary  T.  Duross  and  others  against 
Herman  Singer.  From  a  decree  dismissing 
the  bill,  plaintiffs  appeal.    Affirmed. 

Argued  before  FELL,  BROWN,  MBSTKE- 
ZAT,  POTTER,  BLKIN,  and  STEWART,  JJ. 

F.  B.  Bracken,  for  appellants.  Alex.  Simp- 
son, Jr.,  and  A.  S.  Ashbrldge,  Jr.,  for  appel- 
lee. 


PER  CURIAM.  The  plaintlifs  are  the 
owners  of  property  No,  60»  South  street, 
Philadelphia,  and  the  defendant  is  the  own- 
er of  the  adjoining  property  to  the  west. 
No.  611.  The  prayer  of  the  bill  is  for  an 
injunction  to  restrain  the  defendant  from 
building  over  the  rear  end  of  an  alley  on 
the  east  side  of  his  lot,  laid  out  prior  to  1810 
for  the  common  use  of  the  owners  of  both 
lots.  The  ownership  of  the  soil  of  the  alley 
is  in  the  defendant,  and  bis  right  to  main- 
tain a  building  over  It,  supported  by  an  arch- 
way, to  the  depth  of  25  feet  11  Inches  from 
South  street.  Is  conceded;  but  the  right  to 
build  over  it  to  a  greater  depth  is  disputed. 
The  case  was  heard  on  bill  and  answer.  The 
averments  of  the  answer  that  the  extension 
of  the  archway  as  proposed  by  the  defend- 
ant will  not  interfere  with  the  use  of  the 
alley  as  a  passageway  and  water  course,  nor 
esclude  light  necessary  for  its  proper  use, 
l>eing  taken  as  true,  narrow  the  dispute  to 
the  single  question  whether  the  deed  creat- 
ing the  easement  restricted  the  right  of  the 
grantee  aud  bis  assigns  to  build  over  the 
alley  to  a  greater  depth  than  that  to  which 
It  was  built  over  at  the  time  of  the  con- 
veyance. 

The  grant  to  the  plaintiffs'  predecessor  in 
title  in  1810  gave  him  an  easement  in  the 
following  language:  *'Together  with  the  free 
use  and  privilege  of  the  said  alley  for  free 
ingress,  •  *  •  in  common  with  the 
owners,  tenants,  and  occupiers  of  the  ad- 
joining lot  to  the  westward  and  of  a  water 
course  therein,  reserving  to  the  owner  of 
said  adjoining  lot  to  the  westward  the  right 
of  building  over  the  said  alley  at  the  same 
height  and  of  the  same  depth  as  the  same  is 
now  built  over.  •  ♦  • "  In  a  deed  of  the 
same  date  in  the  defendant's  chain  of  title 
it  is  recited  that  a  former  owner  had  left 
open  the  easternmost  2  feet  11  Inches  of  his 
lot  as  an  alleyway  for  the  common  use  of  his ' 
lot  and  the  adjoining  lot  to  the  eastward, 
and  there  was  excepted  and  reserved  out 
of  the  grant  to  and  for  the  use  of  the  own- 
ers of  the  adjoining  lot  to  the  eastwaM  the 
free  use  of  the  alley,  the  grantee  to  have 
the  right  and  privilege  of  building  over  the 
alley  of  the  depth  of  the  ouliding  then 
erected. 

It  is  not  controverted  that  the  owner  of 
land,  who  grants  a  right  of  way  over  It,  con- 
veys nothing  but  the  right  of  passage,  and 
reserves  all  the  other  incidents  of  ownership, 
and  may  build  over  the  way,  provided  he 
does  not  materially  Impair  the  use  of  the 
easement  by  obstr'''''ting  the  way  and  shut- 
ting off  the  llghi  recessary  for  its  rea- 
sonable  and  convenient  use.  It  is,  however, 
contended  that  the  stipulation,  in  the  deed 
of  1810,  that  the  grantee  of  premises  No.  till 
South  street  and  his  assigns  should  have  the 
right  to  build  over  the  alley  to  the  same  ex- 
tent that  it  was  then  built  over,  created  by 
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Implication  a  restriction  against  building 
beyond  the  limit  prescribed.  Tbe  plalntllls' 
case  rests  upon  this  proposition. 

Tbe  grant  -of  a  fee  subject  to  an  ease- 
ment carries  with  It  tlie  right  to  make  any 
use  of  the  servloit  soil  that  does  not  inter- 
fere with  the  easement,  and  this  right  can- 
not be  abridged  by  words  used  In  tbe  grant- 
ing clause,  unless  the  Intention  to  limit 
the  estate  Is  clearly  expressed  or  is  a  neces- 
sary implication  from  tbe  words  used.  A 
restriction  cannot  be  Imposed  upon  a  clear 
grant  by  merely  naming  one  of  its  incidents. 
The  rule  that  a  deed  or  grant  will  be  con- 
strued most  strongly  against  tbe  grantor 
applies  with  especial  force  to  the  restriction 
in  a  deed.    Klaer  v.  RIdgway,  86  Pa.  629. 

The  Judgment  is  afBrmed. 

(224  Pa.  02) 

CHAPMAN  DECORATIVB  CO.  t.  PHIIA- 
DBLPniA  a  R.  TERMINAL  R.  CO. 

(Supreme  Court  of  PennayWania.    May  10, 
1909.) 
BMiNEirr  Domain  ({  274*)— Iwjdrction— Dis- 
missal, OF  Bill. 

Id  a  bill  against  a  railroad  company  by  a 
landowner  to  prevent  it  from  takint;  bis  land 
to  widen  its  roadbed,  where  it  is  alleged  that 
tbe  company  had  not  obtained  municipal  con- 
sent, but  after  tbe  filing  of  the  bill  such  consent 
was  obtained,  the  bill  will  be  dismissed,  with- 
out ascertaining  the  extent  of  compensation  due 
plaintiff. 

[£d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  274.*] 

Appeal  from  Court  of  Common  Pleas,  Phila- 
delphia County. 

Bill  by  tbe  Chapman  DecoratlTe  Company 
against  the  Philadelphia  &  Reading  Terminal 
Railroad  Company.  From  a  decree  dismiss- 
ing tbe  bill,  plaintiff  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MESTEEZAT,  ELKIN,  and  STEW- 
'  ART,  JJ. 

Charles  A.  Chase,  for  appellant.  Abraham 
M.  Beltler,  John  G.  Lamb,  and  Samuel  Dick- 
son, for  appellee. 

FELL,  J.  The  plaintiff  was  the  lessee  of  a 
factory  building,  and  filed  a  bill  for  an  in- 
junction to  restrain  tbe  defendant  from  ap- 
propriating a  part  of  the  leased  premises  for 
the  purpose  of  widening  its  roadl>ed.  Of  the 
various  grounds  of  complaint  set  out  in  tbe 
bill,  only  one  was  pressed  at  tbe  argument 
of  tbe  apical.  This  is  that  tbe  defendant 
bad  no  authority  to  exercise  tbe  right  of 
eminent  domain  In  taking  the  property  In 
question  without  having  first  obtained  munic- 
ipal consent.  Tbe  ordinance  granting  permis- 
sion to  tbe  defendant  to  enlarge  the  bridge 
structures  over  public  streets  sufflciently  to 
accommodate  two  additional  tracks  contained 
the  provision  that  "It  should  not  be  of  any  ef- 
fect until  after  the  execution  of  a  contract  be- 
tween the  city  of  Philadelphia  and  the  Phila- 


delphia ft  Reading  Railway,  providing  for  the 
elevation  of  tbe  tracks  of  said  company."  This 
contract  had  not  been  executed  at  the  time 
when  tbe  bill  was  filed,  but  it  had  been  exe- 
cuted before  the  hearing,  and  the  right  was  at 
tbe  time  admittedly  complete. 

The  plaintiff  has  not  in  any  manner  been 
dl8turl>ed  or  interfered  with  in  tbe  possession 
and  enjoyment  of  its  property  and  the  de- 
fendant does  not  contemplate  any  entry  upon 
tbe  property  without  first  making  or  securing 
compensation.  If  tbe  plalntiiTs  contention 
that  the  defendant  was  without  authority  to 
exercise  the  right  of  eminent  domain  antQ 
municipal  consent  had  been  obtained  to  widen 
its  bridges  over  city  streets  t>e  conceded,  it 
still  has  no  standing  to  obtain  an  Injnnction 
after  permission  has  been  granted.  Tbe  evi- 
dent pnrix>se  in  insisting  on  a  decree  was  to 
establish  a  date  for  the  inception  of  a  daim 
for  damages  that  would  permit  a  recovery  for 
improvements  made  after  tbe  resolution  of 
approprlRtion  bad  been  passed  by  tbe  defend- 
ant's board  of  directors.  The  court  was  in  ef- 
fect asked  to  do  this  by  additional  request 
for  findings  of  fact  and  law,  but  refused  for 
reasons  well  stated  by  the  learned  Judge: 
"The  question  of  damages  Is  not  before  this 
court  and  we  are  not  at  liberty  to  indicate 
at  what  period  of  time  the  right  of  the  plain- 
tiff to  damages  had  its  inception,  nor  whether 
he  has  suffered  prejudice  meanwhile  by  rea- 
vm  of  his  Improvements  and  additions  to  the 
I  property.  The  bill  Is  before  ns  merely  on  the 
I  Around  that  at  this  day  the  defendant  sboalff 
be  restrained  from  proposed  action  in  widen- 
ing Its  railway,  as  described  In  tbe  pleadings, 
i<nd,  as  at  this  day  it  is  conceded  by  ail  par- 
ties, that  there  is  such  right.  It  vtould  seem 
that  nothing  further  is  necessary;  the  con- 
tention of  tbe  plaintiff  obviously  being  one 
advanced  in  entire  good  faith,  but  which  has 
relation  merely  to  the  ahcertainment  of  the 
extent  of  compensation  due  him,  whidi  Is  to 
)>e  determined  by  another  tribunal.  For  this 
'eason  the  exceptions  on  the  part  of  the  plain- 
:iff  are  each  and  all  of  them  dlamissed." 
Tbe  decree  1b  affirmed. 


(Z2S  Pa.  1) 

ALEXANDRIA  WATER  CO.  ▼.  NATIONAL 

SURETY  CO. 

vSupreme  Court  of  Pennsylvania.    May  17, 
1900.) 

1.  Pbincipai,  awd  Subett  (J  117*)— Reueabb 
OF  Sdbett  —  Urauthobizbo  Patmknt  to 
Pbincipai.. 

Under  a  contract  requiring  payment  io  tbe 
contractor  to  be  made  on  tlie  ensineer's  esti- 
mates, but  prescribing  no  form  of  estimate,  a 
payment  on  an  oral  estimate,  made  withoat 
fraud  or  collusion,  is  proper,  and  does  not  lon- 
stitiite  a  violation  of  the  contract,  relieving  the 
contractor's  surety  from  liability. 

[EM.  Note.— For  other  cases,  see  Principal  an-' 
Surety,  Dec.  Dig.  S  117.») 
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SL  PunciPAi.  AKD  SuBETT  (8  117*)— Rei:jbul.sb 

OF  SUBETT— BBEA,CB  07  CONDITIONS. 

A  provision  in  a  building  contract  that  on 
completion  of  the  workr  to  the  satisfaction  of 
the  owner's  engineer  and  before  final  payment 
the  contractor  shall  give  satisfactory  evidence, 
that  aU.  bills  and  claims  against  the  contractor 
that  might  remain  as  a  lien  against  the  work 
are  fully  paid  was  for  the  protection  of  the  own- 
er, bat  did  not  impose  on  him  the  obligation  to 
require  satisfactory  evidence  of  the  absence  of 
such  claims  and  lien ;  and  his  failure  to  call  for 
such  evidence  on  payment  to  the  contractor 
waa  not  a  breach  of  the  contract,  relieving  the 
contractor's  surety  from  liability  for  the  amount 
of  a  mechanic's  lien  which  the  owner  was  com- 
pelled to  pay. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S  284;  De&  Dig.  S  117.»1 

Appeal  from  Court  of  Common  Pleu,  Hunt- 
ingdon County. 

Action  by  the  Alezandrta  Water  Company 
against  the  National  Surety  Company.  Ver- 
dict for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

On  a  motion  for  Judgment  non  obstante 
yeredicto,  Woods,  F.  J.,  filed  the  following 
opinion: 

"William  M.  Powell  ft  Co.  entered  into  a 
written  contract  with,  the  Alexandria  Water 
Company  to  Install  a  water  system  in  the 
borough  of  Alexandria,  of  said  comity.  Un- 
der the  terms  of  said  contract  the  said  Wil- 
liam M.  Powell  ft  Co.  agreed,  inter  alia,  as 
follows:  The  said  party  of  the  second  part 
agrees  to  execute  to  the  said  party  of  the  first 
part  bonds  in  amount  equal  to  the  amount  of 
this  contract  for  constructing  a  plant,  with 
said  security  for  the  faithful  performance  of 
tills  contract,  and  indemnify  the  said  party 
of  the  first  part  from  loss,  costs,  or  damages 
for  or  by  reason  of  any  liens,  claims,  or  de- 
mands for  material.'  In  pursuance  to  the 
provision  contained  in  said  agreement,  the 
said  William  M.  Powell  ft  Co.  produced  a 
bond  executed  by  the  National  Surety  Com- 
pany, whereby  the  said  National  Surety  Com- 
pany became  surety  for  the  said  William  M. 
Powell  &  Co.  for  the  faithful  execution  of 
said  water  system. 

"Among  the  conditions  of  the  said  liond  is 
the  following:  'Now,  if  the  above  bounden 
principals  shall  well  and  truly  keep,  do,  and 
perform  each  and  every,  all  and  singular,  the 
matters  and  things  in  said  contract  set  forth 
and  specified  to  be  by  the  said  principals 
kept,  done,  and  performed,  at  the  times  and 
in  the  manner  in  said  contract  specified,  and 
shall  pay  over,  make  good,  and  reimburse  to 
the  above-named  obligee  (water  company  of 
Alexandria)  all  loss  and  damage  which  said 
obligee  may  sustain  by  reason  of  failure  or 
default  on  the  part  of  the  said  principals 
(William  M.  Powell  &  Co.),  then  this  obliga- 
tion shall  be  void ;  otherwise  shall  remain  in 
full  force  and  effect.'  Following  the  above 
condition  of  said  bond  there  are  certain 
things  to  be  i)erformed  by  the  defendant  m 
this  case,  which  read  as  follows:    'Recovery 


hereunder  against  the  surety  company  shall 
be  subject  to  the  following  conditions  prece- 
dent: ,  (1)  The  obligee  shall  perform  the  cove- 
nants performable  by  the  obligee  of  the  said 
contract  (2)  The  obligee  shall  immediately 
notify  the  surety,  by  registered  letter  ad- 
dressed to  the  surety  at  its  principal  (^ces 
In  the  city  of  New  Tork,  of  any  default  in 
any  manner  as  and  when  such  default  shall 
occur  by  the  principals  of  any  matter  and 
thing  performable  by  the  principals  specified 
in  the  said  contract  (4)  Any  failure  of  the 
obligee  to  comply  to  the  requirements  of  the 
said  conditions  precedent  shall  relieve  this 
surety  from  all  liability  under  this  bond.' 

"The  water  system  was  completed  on  or 
about  December  1,  1903,  and  on  or  about 
January  IS,  1904,  the  Alexandria  Water  Com- 
pany was  notified  by  the  said  American  Car 
&  Foundry  Company  that  the  said  William 
M.  Powell  ft  Ca  had  failed  and  neglected  to 
pay  for  the  cast  iron  pipe  and  specials  which 
had  been  used  by  the  said  contractors  in  the 
construction  of  the  said  water  system,  and 
upon  the  said  day  the  Alexandria  Water 
Company,  by  its  attorney,  notified  the  defend- 
ant the  National  Surety  Company,  of  said 
default  on  the  part  of  said  William  M.  Pow- 
ell &  Co.,  and  suit  was  brought  to  recover 
the  costs  of  said  pipe  by  the  American  Car 
ft  Foundry  Company.  The  suit — American 
Car  &  Foundry  Company  v.  Alexandria  Wa- 
ter Company  and  William  M.  Powell  &  Co. — 
was  tried  and  flually  determined  in  favor  of 
the  American  Car  ft  Foundry  Company,  and 
the  Alexandria  Water  Company  were  com- 
pelled to  pay  to  the  said  American  Car  & 
Foundry  Company  the  amount  of  said  Judg- 
ment This  suit  is  now  brought  against  the 
National  Surety  Company,  the  defendant  to 
recover  the  amount  for  which  the  Alexandria 
Water  Company  was  compelled  to  pay,  and 
is  founded  upon  the  bond  given  by  the  Na- 
tional Surety  Company  to  indemnify  the 
said  Alexandria  Water  Company  against  any 
default  on  the  part  of  William  M.  Powell  ft 
Co.  In  the  trial  of  the  case,  after  the  plain- 
tiff had  rested,  the  defendant  by  their  at- 
torneys asked  the  court  to  direct  a  compul- 
sory nonsuit  for  the  reasons,  at  that  time  stat- 
ed. The  court  then  reserved  its  decisions 
and  directed  the  defendant  to  proceed  with 
its  defensfe 

"At  the  close  of  the  testimony  the  attorney 
for  the  defendant  asked  the  court  to  direct 
a  verdict  for  the  defendant  for  the  reasons 
assigned  in  the  request  for  a  compulsory  non- 
suit which  reads  as  follows:  *(1)  Because 
the  plaintiff  has  not  exhibited  such  a  case  by 
its  pleadings  and  evidence  as  entitles  it  to  a 
recovery  against  the  defendant  (2)  The  con- 
tract to  which  the  bond  in  suit  refers,  and 
which  by  its  terms  is  made  a  part  thereof, 
and  the  performance  of  which  on  the  part  of 
the  obligee  is  made  a  condition  precedent  to 
liability  on  the  part  of  the  defendant,  or  the 
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rigbt  to  recover  tbereon  against  the  defend- 
ant, provides  that  monthly  estimates  be  made 
upon  which  payment  shall  be  made  from  time 
to  time,  less  10  per  cent,  which  estimates 
diall  be  made  upon  the  Ist  of  the  month,  and 
the  testimony  on  the  part  of  the  plaintiff 
shows  afflrmatiyely  that  no  such  estimates 
were  made  aa  was  provided  by  the  contract. 
(3)  Because  it  appears  by  the  testimony  on 
the  part  of  the  plaintiff  that  no  monthly  es- 
timates whatever  were  made,  except  those 
made  on  October  lOtb  and  November  iotb. 
The  portion  of  the  contract  here  Invoked, 
which  prescribed  the  duty  of  the  plaintiff  r»- 
specUug  the  estimates,  Is  as  follows  (23  of 
speclbcatlous) :  "On  the  1st  of  each  month 
the  engineer  wiU  estimate  the  quantity  of 
work  done  during  the  month  previous,  and 
90  per  cent,  of  the  work  so  estimated  shall 
be  paid  for  within  10  days.  On  the  comple- 
tion of  the  entire  work  the  contractor  shall 
be  paid  90  per  cent  of  the  final  estimate. 
Oue-Ualf  of  the  balance,  or  6  per  cent,  shall 
be  ret'\iued  until  the  work  bad  been  tested 
satisiactorlly  to  the  engineer,  and  the  re- 
maining 6  per  cent  shall  be  retained  for  a 
period  of  four  months  as  a  giuranty  that  the 
contractor  will  repair  any-  leaking  Joints  or 
Irregularities  in  the  street  surface  that  may 
develop  after  the  work  has  been  accepted.  If 
the  contractor  shall  fall  to  repair  and  make 
good  any  defects  that  may  develop  during 
that  period,  the  water  company  reserves  the 
right  to  use  the  money  retained  for  that 
purpose."  (4)  Because  it  appears  by  the  tes- 
timony of  the  plaintiff  that  no  estimate  what- 
ever was  made  for  work  done  in  the  month 
of  November,  and  no  estimate  whatever  was 
made  for  work  thereafter  done.  (5)  Because 
the  alleged  additional  contract  made  after 
the  completion  of  the  work  was  in  fact  for 
work  done  under  the  contract  and  is  nowhere 
separated  from  the  contract  except  by  the 
averments  In  the  plaintiff's  pleadings  or 
statement;  that  in  fact  that  work  was  an  ex- 
tension of  the  work  which  is  alleged  to  have 
been  completed  on  November  30,  1903,  and 
that  it  consisted  substantially  of  an  exten- 
sion of  pipe  which  had  been  previously  laid; 
that  it  was  arranged  for  in  the  early  part  of 
November,  nearly  a  month  before  the  time 
stipulated  that  the  contract  work  was  to  be 
done;  that  the  material  which  entered  into 
the  alleged  new  contract  was  blended  with 
material  under  the  contract  proper;  that 
the  payments  for  it  and  for  the  contract  prop- 
er were  blended;  that  the  credits  were  blend- 
ed, as  appears  both  by  the  oral  testimony  and 
by  the  writings  exhibited  by  the  plaintiff; 
furthermore,  that  it  entered  into  the  lieu, 
and  constituted  a  part  thereof,  and  there  was 
single  recovery  for  the  items  constituting  the 
lien,  part  of  which  were  upon  the  original 
contract  and  part  of  which  were  upon  the 
alleged  additional  contract,  and  being  a  part 
of  the  contract  proper,  and  differing  in  no 
essential  from  it  and  from  other  work  done 
under  it.  It  could  only  be  contracted  for  up- 


on the  conditions  and  stipnlatlonfl  provided 
In  the  contract  for  additional  work,  or  ex- 
tension of  the  work  under  the  contract  none 
of  which  are  either  alleged  or  shown  to  have 
been  compiled  with.  The  portion  of  the  con- 
tract Imposing  upon  the  plaintiff  its  duties 
with  respect  to  such  additional  work  Is  as 
follows:  "It  Is  mutually  agreed  between  tbe 
parties  to  this  agreement  that  if  any  change, 
alteration,  or  omissions  or  additions  are  made 
in  the  work  during  the  progress  of  the  work, 
and  such  changes,  alterations,  omissions,  or 
additions  are  ordered  by  the  engineer  in  writ- 
ing, the  same  shall  be  made  and  performed 
by  the  parties  of  the  second  part  according 
to  the  prices  agreed  upon  for  that  particular 
portion  of  the  work  on  which  the  said  par- 
ties of  the  second  part  may  be  engaged;  or. 
In  the  event  that  no  price  for  additional 
work  ordered  by  the  engineer  has  been  agreed 
upon,  the  same  shall  be  performed  by  the 
said  party  of  the  second  part  at  the  price  to 
be  agreed  upon  before  such  extra  work  has 
been  commenced."  (6)  Because  the  plaintiff 
company  failed  to  retain  the  10  per  cent  as 
provided  by  the  contract  upon  estimate  made 
in  making  the  final  payment,  and  also  failed 
to  comply  with  the  other  provisions  of  tbe 
contract  relating  thereto.  (7)  For  tbe  reason 
that  it  appeared  by  the  testimony  of  the  plain- 
tiff's treasurer  that  no  inquiry  whatever  was 
made  as  to  tbe  existence  of  liens  against  the 
property,  or  whether  or  not  there  has  been 
any  default  in  any  of  the  stipulations,  prior 
to  the  time  that  final  payment  was  made,  was 
a  failure  of  duty  upon  the  part  of  the  plain- 
tiff In  its  relation  to  the  defendant  as  surety 
both  by  reason  of  that  relation  and  also  by 
reason  of  what  appears  In  the  fourth  para- 
graph of  tbe  contract  of  September  8,  1903. 
which  by  the  terms  of  tbe  bond  Is  made  part 
of  the  bond,  to  wit:  "(4)  It  Is  understood 
and  agreed  that  when  the  work  contemplated 
in  this  agreement  shall  have  been  performed 
agreeably  to  tbe  specifications  and  to  the  sat- 
isfaction of  the  engineer,  and  before  final 
payment  shall  have  been  made,  the  parties 
of  the  second  part  shall  give  satisfactory  evi- 
dence, if  called  for,  that  all  bills  and  claims 
against  tbe  said  parties  of  the  second  part 
that  in  any  way  might  remain  as  a  lien 
against  tbe,  work  are  fully  paid  and  dis- 
charged." * 

"The  first  reason  is  to  the  effect  that  the 
plaintiff  has  not  exhibited  such  a  case  by  ita 
pleadings  and  evidence  as  entitles  It  to  a 
recovery  against  tbe  defendant  This  reason 
will  be  considered  in  connection  with  tbe  oth- 
er reasons. 

"Tbe  second,  third,  and  fourth  have  ref- 
erence to  tbe  performing  of  certain  condi- 
tions on  tbe  part  of  the  Alexandria  Water 
Company,  as  contained  In  the  agreement  be- 
tween William  M.  Powell  &  Co.  and  the  Alex- 
andria Water  Company  in  the  construction 
of  the  said  water  system,  with  special  ref- 
erence to  that  part  of  tbe  agreement  which 
provides  that  monthly  estimates  be  made  up- 
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on  which  paymeots  shall  be  made  from  time 
to  tlm«L  It  is  provided  that  these  estimates 
shall  be  made  by  the  engineer  and  shall  be 
paid  for  within  10  days.  The  evidence  shqws 
that  these  payments  were  made  in  October 
and  November  upon  written  estimates  from 
the  engineer.  Mr.  Phillips  further  testifies 
that  he  made  the  last  paym^it  on  a  settle- 
ment with  Mil.  Yorl:,  the  engineer.  The  con- 
tract does  not  say  that  these  estimates  must 
be  In  writing,  but  that  the  estimates  must 
be  by  the  engineer.  We  are  satisfied  that 
this  was  a  substantial  compliance  with  the 
condition  of  the  contract,  and  therefore  these 
reasons  are  overruled. 

"The  fifth  partakes  of  the  alleged  addi- 
tional contract  made  after  the  completion  of 
the  work,  and  it  is  claimed  by  the  defendant 
that  this  contract  is  nowhere  separated  from 
the  alleged  contract,  except  by  the  averments 
in  the  plalntifTs  pleading  or  statement  Un- 
der the  original  contract  all  additions  to  the 
work  were  to  be  under  the  enpervision  of 
the  engineer.  The  evidence  in  this  case 
shows  that  Mr.  Phillips  entered  into  a  new 
and  separate  contract  with  William  M.  Pow- 
ell &  Oo.  to  run  a  short  pipe  line  to  the  Penn- 
sylvania Railroad  station  and  the  evidence 
further  shows  that  this  contract  was  made 
entirely  independent  of  the  engineer  who 
had  charge  of  the  original  contract,  the 
prices  paid  for  the  pipe  were  different,  and 
the  evidence  shows  that  It  was  done  for  other 
considerations.  We  do  not  think  that  the 
Alexandria  Water  Company  violated  the  pro- 
visions of  the  original  contract  In  this  par- 
ticular. 

"We  do  not  think  that  the  sixth  reason  is 
sustained  by  the  evidence. 

■The  seventh  and  last  reason  has  refer- 
ence to  the  following  claims  In  said  original 
agreement:  'It  is  understood  and  agreed 
that  when  the  work  contemplated  in  this 
agreement  shall  have  been  performed  agree- 
ably to  the  specifications  and  to  the  satis- 
faction of  the  engineer,  and  before  final  pay- 
ment shall  have  been  made,  the  parties  of  the 
second  part  shall  give  satisfactory  evidence, 
if  called  for,  that  all  bills  and  claims  against 
the  said  party  of  the  second  part  that  in  any 
way  might  remain  as  a  lien  against  the  work 
are  fully  paid  and  discharged.'  And  it  is 
claimed  by  the  defendant  that  because  the 
Alexandria  Water  Company,  the  plaintiff,  did 
not  demand  evidence  of  the  payment  of  all 
bills  and  claims  against  the  contractor  be- 
fore the  final  settlement  with  them,  there 
was  a  breach  of  a  contract,  and,  therefore, 
the  surety  is  discharged.  Under  this  (dause 
of  the  contract  it  does  not  provide  that  it 
was  necessary  for  such  a  call  for  said  evi- 
dence of  payment  of  bills;  but  it  provides 
that  the  contractors  shall,  if  called  for,  give 
such  satisfactory  evidence.  This  original 
contract  is  made  a  part  of  the  bond  upon 
which  suit  Is  brought  in  this  case,  and  the 
fact  that  the  Alexandria  Water  Company 
did  not  call  for  such  evidence  does  not  re- 


lieve the. -defendant,  because  that  is  one  of 
the  risks  assumed  by  the  defendant  when  it 
became  surety.  They  had  It  in  their  power 
to  call  for  these  satisfactory  evidences  of 
payment  if  they  saw  fit,  and  they  cannot  now 
escape  liability  because  the  plaintiff  in  this 
suit  failed  to  call  for  such  satisfactory  evi- 
dences of  payment.  The  position  taken  by 
the  defendant  is  that  these  conditions  prece- 
dent were  to  be  fully  and  literally  complied 
with  on  the  part  of  the  plaintiff  in  this  suit 

"In  all  the  positions  taken  by  the  defendant 
there  is  no  contention  that  the  surety  was 
in  any  way  prejudiced  or  injured,  but  claim- 
ed that,  there  having  been,  as  it  contends,  a 
noncompliance  with  the  strict  Interpretation 
of  the  contract,  it  is  therefore  relieved  of 
any  liability.  While  the  rule  of  law  is  that 
where  a  party  secured  does  some  act  which 
changes  the  position  of  the  surety  to  his  In- 
Jury  or  prejudice,  the  surety  is  no  longer 
bound,  yet  that  act  must  be  to  the  detriment 
of  the  surety.  When  the  act  of  the  obligee  is 
a  breach  of  the  contract  it  must  be  to  the 
prejudice  of  the  surety  company  before  it  can 
be  relieved.  'If  there  was  change  in  the  con- 
traq^  that  would  affect  the  surety  or  In- 
crease his.  liability  he  would  be  discharged.' 
Miller  V.  Eccles,  155  Pa.  86,  25  Atl.  776.  It 
has  been  held  in  Holme  v.  Brunsjcill,  L.  R. 
3  Q.  B.  Dlv.  495:  'Whenever  it  is  self-evident 
that  the  alteration  or  departure  is  neither 
a  substantial  one,  nor  one  that  can  be  prej- 
udicial to  the  surety.  It  Is  regarded  as  an 
immaterial  one.'  The  defendant  company  be- 
came surety  for  William  M.  Powell  &  Co.  to 
Indemnify  the  Alexandria  Water  Company 
against  any  default  on  the  part  of  the  con- 
tract and  unless  the  Alexandria  Water  Com- 
pany was  guUty  of  nonperformance  of  the 
contract  so  as  to  increase  the  risks  of  the 
National  .Surety  Company,  the  defendant  It 
would  not  be  relieved. 

"We  have  given  this  case  a  great  deal  of 
thought  and  have  reached  the  conclusion  that 
there  has  been  no  material  or  substantial 
variation  from  the  original  contract  on  the 
part  of  the  Alexandria  Water  Company,  and 
that  the  defendant  has  not  been  prejudiced  by 
any  behavior  on  the  part  of  the  plaintiff  in 
connection  with  the  contractors  under  the 
original  contract,  and  that  nothing  has  been 
shown  by  which  the  defendant  can  be  dis- 
charged from  liability.  The  defendant  is  a 
compensated  surety  company,  having  for  its 
object  'the  guaranteeing  of  the  fidelity  of 
persons  holding  places  of  public  or  private 
trusts,  guaranteeing  the'  performances  of 
contracts  other  than  Insurance  policies,  and 
executing  or  guaranteeing  t>ond8  and  under- 
takings required  or  permitted  in  all  accept- 
ances or  proceedings  or  by  law  allowed.' 
The  very  loss  which  the  plaintiff  in  this  ac- 
tion sustained  arose  by  reason  of  William 
M.  Powell  &  Co.  failing  to  pay  for  material 
which  they  purchased  from  the  American 
Car  &  Foundry  Company,  and  for  which  a 
Judgment  was  obtained  on.  a  mechanic's  lien 
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through  the  courts,  and  this  Is  one  of  the 
very  conditions  In  the  contract  for  which  the 
defendant  In  this  case  became  surety  for 
William  M.  Powell  &  Co.,  and  for  which  they 
Indemnified  the  Alexandria  Water  Company. 
To  be  sure,  the  water  company  had  certain 
duties  to  perform;  but  we  fall  to  find  In  all 
the  evidence  any  material  or  substantial  va- 
riation from  the  contract  between  the  water 
company  and  William  M.  Powell  &  Co.  on  the 
part  of  the  plaintiff  In  this  action.  They  had 
reason  to  rely  upon  the  National  8urety 
Company  for  protection.  If  the  water  com- 
pany deviated  from  the  original  contract,  it  in 
no  way  worked  an  injury  or  prejudiced  the 
surety.  To  our  mind  the  water  company  did 
everything,  under  the  contract,  to  protect  the 
defendant  In  this  case." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

John  D.  Dorris  and  Thomas  H.  Murray, 
for  appellant  Samuel  I.  Spyker  and  Tbos. 
F.  Bailey,  for  appellee. 

MESTREZAT,  J.  We  need  not  restate  In 
detail  the  facts  of  this  case,  as  the  learned 
trial  judge  has  correctly  found  and  fully  stat- 
ed them  In  the  exhaustive  opinion  he  filed  In 
refusing  judgment  for  the  defendant.  We 
think  the  court  below  was  right  In  directing 
a  verdict  for  the  plaintiff,  and  subsequently 
in  refusing  to  enter  judgment  for  the  defend- 
ant There  Is  but  a  single  question  in  the 
case,  and  that  Is  whether  the  plaintiff,  the 
Alexandria  Water  Company,  deviated  or  de- 
parted from  its  contract  with  William  M. 
Powell  &  Co.,  the  contractors,  so  as  to  release 
the  defendant  the  National  Surety  Com- 
pany, from  the  obligations  of  its  contract. 
Powell  &  Co.  entered  Into  a  written  agree- 
ment with  the  Alexandria  Water  Company 
In  September,  1908,  to  construct  a  gravity 
water  system  for  the  borough  of  Alexandria, 
Huntingdon  county.  One  of  the  provisions  of 
the  agreement  required  the  contractors  to 
furnish  a  bond  with  security  for  the  faithful 
performance  of  the  contract  and  for  Indemni- 
fying the  water  company  against  loss,  costs, 
or  damages  for  or  by  reason  of  any  Hens, 
daims,  or  demands  for  material,  etc.  In 
compliance  with  this  stipulation  of  the  con- 
tract, Powell  ft  Co.  delivered  a  bond  to  the 
water  company  with  the  National  Surety 
Company,  the  defendant  as  surety  thereon. 
Recovery  on  this  bond  against  the  surety  was 
made  subject  to  certain  conditions  precedent, 
and  the  defense  In  this  action,  which  Is  on 
the  bond,  Is  that  the  water  company  did  not 
comply  with  some  of  these  conditions,  there- 
by relieving  the  surety  company  from  Its  ob- 
ligation. The  American  Car  &  Foundry  Com- 
pany furnished  certain  material  to  the  con- 
tractors, for  which  they  filed  a  mechanic's 
Uen,  which  was  prosecuted  to  judgment,  and 
the  water  company  was  compelled  to  pay  It 
The  plaintiff  Is  seeking  In  this  action  to  re- 
cover on  the  bond  what  it  was  compelled  to 
pay  on  the  judgment 


The  first  reason  assigned  In  support  of  tiw 
defense  is  that  the  water  company  made  pay- 
ments to  the  contractors  withoot  any-  esti- 
mate from  the  engineer,  as  provided  in  the 
contract  which  required  the  engineer  on  the 
1st  of  each  month  to  make  an  estimate  of 
the  quantity  of  work  done  during  the  month 
prevlons.  Payments  were  to  be  made  within 
10  days  after  the  eatlmatow  Phillips,  the 
treasurer  of  the  water  company,  testifies  that 
he  paid  on  two  estimates,  one  on  October  10, 
1908,  for  the  work  done  In  September,  and 
one  on  November  10,  1903,  for  the  October 
work.  He  testifies,  and  there  Is  nothing  in 
contradiction  of  his  testimony,  that  the  work 
was  completed  in  strict  compliance  with  the 
contract  on  November  SO,  1903.  The  com- 
plaint of  the  defendant  Is  that  the  engineer 
made  no  estimate  for  the  November  work. 
It  will  be  observed  that  the  contract  did  not 
require  the  estimate  to  be  In  writing,  or  In 
any  specific  form.  The  total  balance  nnpaid 
on  the  contract  at  the  completion' of  the  work 
was  payable  by  Its  terms  on  or  before  De- 
cember 10,  1903,  except  6  per  cent,  which 
was  to  be  held  "until  the  work  was  tested 
satisfactorily  to  the  engineer,"  and  also  5 
per  cent.,  which  was  to  be  retained  as  a 
guaranty  that  tlie  contractors  would  repair 
any  imperfections  in  the  work.  The  water 
system  was  completed  to  the  satisfaction  of 
the  water  company  within  the  time  provided 
in  the  agreement,  and  hence  the  company  was 
relieved  from  the  necessity  of  retaining  5 
per  cent,  of  the  final  estimate  until  the  work 
was  tested.  It  seems  from  the  evidence  that 
there  was  some  difficulty  in  determining  the 
balance  due  on  the  contract  but  it  was  finally 
adjusted  between  the  parties.  Part  of  this 
balance  was  paid  December  4,  and  the  resi- 
due on  December  11,  1903.  It  appears  that 
the  engineer  had  made  some  mistakes,  and 
as  soon  as  they  were  corrected  the  balance 
due  on  the  contract  was  paid.  Mr.  Phillips 
testified:  "Q.  I  change  the  word  to  additions, 
instead  of  modifications.  Then  you  made  cer- 
tain additions  to  the  estimate  furnished  by 
the  oigineer,  and  settled  on  that  basis — made 
the  final  payment?  A.  We  did.".  This  settle- 
ment was  made  by  the  treasurer  of  the  water 
company  with  a  representative  of  Powell  ft 
Co.,  the  contractors,  and  a  check  was  given 
to  the  order  of  the  contractors  for  the  bal- 
ance found  to  be  due  on  the  contract  While 
Mr.  Phillips  calls  this  a  final  statement  and 
not  an  estimate,  yet  it  Is  apparent,  from  his 
own  testimony,  that  the  settlement  was  made 
on  an  estimate  of  the  engineer.  In  fact,  we 
are  at  a  loss  to  see  how  the  balance  dne 
could  have  been  otherwise  ascertained.  Un- 
der the  terms  of  the  contract  a  simple  oral 
declaration  by  the  engineer  as  to  the  amount 
due  would  have  been  an  "estimate,"  and  this 
manifestly  was  furnished  to  the  representa- 
tives of  the  water  company  and  the  contract- 
ors. The  balance  as  shown  by  this  estimate 
would  have  been  paid  at  once  on  the  comple- 
tion of  the  contract,  had  not  an  error  been 
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discovered  in  the  englneer'a  estimate,  the  cor- 
rection of  which  required  a  few  days'  delay. 
Had  the  water  company  paid  to  the  contract- 
ors on  December  1st  wliat  the  engineer  re- 
garded as  the  balance  due,  we  apprehend 
that  the  defendant  in  this  action  could  not 
hare  successfully  invoked  as  a  defense  the 
failure  of  the  engineer  to  have  made  a  form- 
al estimate  of  the  amount  due  for  November. 
The  contention  here  has  no  better  basis  to 
support  it.  lliere  is  no  allegation  of  fraud 
or- collusion  between  the  water  company  and 
the  contractors  concerning  any  matter  arising 
ont  of  the  contract  Nor  is  there  any  allega- 
tion that  the  water  company  did  not  pay 
Powell  &  Co.  the  balance  in  full  due  on  the 
contract  It  is  not  claimed  that  the  surety 
company  was  prejudiced  or  injured  by  any 
act  of  commission  or  omission  on  the  part  of 
the  Alexandria  Water  Company.  We  think 
the  plalntlir  complied  with  its  agreement 
with  the  contractors  in  securing  estimates 
from  Its  engineer,  and  that,  thwefore,  there 
was  no-  breach  of  this  covenant  which  will 
avail  the  defendant  in  tills  suit 

There  is  no  merit  In  tbe  contention  of  the 
defendant  that  the  work  was  not  completed 
on  November  80,  1903,  as  required  in  the 
agreement  The  -only  witness  testifying  on 
the  subject  says  that  it  was  completed  on 
that  date.  He  was  the  treasurer  of  tbe 
water  company,  paid  the  money  dne  the 
contractors,  and  it  was  his  doty  to  know 
when  the  work  was  finished.  There  was  an- 
other contract  between  tbe  water  company 
and  tbe  contractors  for  some  additional  work, 
tbe  laying  of  a  pipe  to  carry  the  water  to 
the  Pennsylvania  Railroad  station.  The  on- 
ly evidence  on  the  question  CMicIusively 
shows  that  this  contract  was  separate  and 
distinct  from  the  written  contract  between 
the  parties,  that  it  was  made  wlthont  the 
knowledge  of  tbe  water  company^  engineer, 
and  that  he  had  nothing  to  do  with  or  con- 
trol over  the  work  to  be  done  under  it  The 
loss  sought  to  be  recovered  in  this  action 
does  not  arise  ovt  of  that  contract  The 
American  Oar  ft  Foundry  Company's  claim, 
which  the  plnintlfr  paid,  and  which  it  seeks 
to  recover  here,  was  not  for  work  done  and 
materials  famished  In  pursuance  of  the  sup- 
plemental or  additional  contract. 

It  Is  provided  in  the  construction  contract 
that  on  completion  of  the  work  to  the  satis- 
faction of  the  water  company's  engineer, 
and  before  final  payment  of  the  balance  due, 
the  contractors  "shall  give  satisfactory  evi- 
dence, if  called  for,  that  all  bills  and  claims 
against  the  said  party  of  the  second  part  that 
In  any  way  might  remain  as  a  lien  against 
the  work  are  fully  paid  and  discharged." 
No  inquiry  was  made  by  the  water  company, 
prior  to  the  final  payment  to  the  contractors, 
about  unpaid  claims  or  liens;  and  it  is  con- 
tended by  the  defendant  that  this  was  a 
breach  of  the  contract,  which  relieves  the 
surety  company  from  liability  in  this  action. 
It  wm  be  observed  that  the  bond  given  by 


the  defendant  was  to  protect  the  plaintiff, 
inter  alia,  from  loss  by  reason  of  such  daims 
and  liens.  If,  therefore,  the  defendant's  con- 
tention is  sustained,  the  very  purpose  of  the 
bond  Is  nullified,  and  the  plalntlfl  is  in  the 
same  position  as  though  no  bond  had  been 
given.  The  defendant  should  make  out  a 
very  strong  case,  and  show  conclusively  that 
its  interpretation  of  tbe  contract  is  correct 
before  a  court  should  give  a  construction  to 
the  agreement  which  would  result  in  such 
consequences.  The  position  taken  by  the 
defendant  practically  relieves  it  from  all  lia- 
bility upon  the  bond,  and  makes  the  plain- 
tiff become  its  own  surety  for  claims  and 
liens  which  it  was  compelled  to  pay  by  rea- 
son of  th4  default  of  the  contractors.  The 
condition  precedent  with  which  the  plaintiff 
wa6  required  to  comply  before  it  could  main- 
tain an  action  on  tbe  Iwnd  against  tbe  sure- 
ty was  that  it  should  observe  the  terms  of 
its  contract  with  the  contractors.  The  stip- 
ulation of  the  agreement  just  quoted  requires 
the  contractors  to  furnish  satisfactory  evi- 
dence of  the  payment  of  claims  and  liens ; 
but  it  does  not  Impose  upon  the  water  com- 
pany the  obligation  to  require  satisfactory 
evidence  of  the  absence  of  audi  claims  and 
liens.  The  stipulation  was  for  the  protection 
of  the  water  company,  and  is  a  covenant  on 
the  part  of  the  contractors  that  they  would 
furnish  information  U  called  for.  It  was  op- 
tional with  the  water  company  whether  it 
should  call  for  tbe  evidence  of  payment  and 
discharge  of  claims  and  liens,  and,  there- 
fore, .the  failure  to  call  for  such  evidence  was 
no  violation  of  the  agreement  It  may  well 
be,  and  presumably  is,  the  fact  that  the  water 
company  had  evidence  satisfactory  to  itself 
that  all  bills  and  claims  against  the  con- 
tractors were  paid  when  it  made  the  final 
payment  due  under  the  contract  Though 
the  evidence  was  satisfactory  to  It,  tbe  com- 
pany was  evidoitly  misinformed  or  misled, 
as  it  was  subsequently  compelled  to  pay  a 
claim  wliich  was  a  lien  against  its  property. 
The  very  purpose  of  the  bond  in  suit  was  to 
protect  it  against  such  loss.  It  was  liable  to 
err  in  its  judgment  or  in  its  action  with  the 
contractors,  and  to  sustain  a  loss  by  their 
noncompliance  with  tbe  agreement  and  the 
purpose  of  requiring  the  bond  was  to  protect 
it  from  loss  caused  by  any  default  of  the 
contractors  which  was  not  attributable  to  its 
own  violation  of  duty  to  the  surety  company. 
If  the  contract  required  the  water  company 
to  be  absolutely  certain  of  the  discharge  of 
all  claims  and  liens  prior  to  making  the 
final  payment  due  on  the  contract  as  a  con- 
dition precedent  to  a  recovery  on  the  bond, 
there  was  no  reason  or  necessity  for  the  com- 
pany requiring  a  bond  at  all.  The  construc- 
tion placed  upon  this'  stipulation  of  the  con- 
tract by  the  defendant  deprives  the  plaintiff 
of  the  protection  which  it  was  manifestly 
the  purpose  of  the  bond  to  afford. 

The  Judgment  of  the  court  below  Is  at- 
firmed. 
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(SM  Pa.  630) 
ROLAND  T.  PHILADELPHIA  &  R.  RT.  OO. 

(Supreme  Court  of  Pennsylrania.    May  17, 
1909.) 

1.  Railroadb  (!g  347,  348*)  —  ACCIDENT  at 
Crossing — Safety  Gates. 

Failure  of  a  railroad  company  to  bave  safe- 
ty Rates  at  a  crossing  lowered  is  evidence  of 
negligence  on  its  part,  to  be  considered  by  the 
jury  in  passing  on  6uch  question,  but  is  not 
conclusive. 

[E3d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1131,  1141;  Dec.  Dig.  SS  347. 
34i8.*] 

2.  Railroads  (S  347*)— Accident  at  Cbosbino 
—Evidence. 

In  an  action  for  injuries  at  a  crossing,  evi- 
dence that  the  \(atchman  could  not  read  or 
write,  or  tell  time,  is  immaterial,  where  bia  al- 
leged ignorance  was  not  shown  to  bare  contrib- 
uted to  the  accident. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  t  1131 ;   Dec  Dig.  f  .147.*] 

Appeal  from  Court  of  Common  Pleoa,  Le- 
banon County. 

Action  by  Christiana  Roland  against  tlie 
Phlladelpliia  ft  Reading  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Errors  assigned,  among  others,  were  in 
charging  the  Jury  that  the  defendant  was 
n^llgent,  and  the  answer  to  plaintiff's  sev- 
enth point,  which  was  as  follows:  "(7)  If 
the  Jury  believe  that  the  watchman  employed 
by  the  defendant  company  at  the  Front 
street  crossing  could  not  read  or  write,  could 
not  read  the  time-table  of  the  trains  or  the 
rules  and  regulations  governing  his  conduct, 
and  could  not  tell  the  time  by  the  watch  or 
dock,  he  was  Incompetent  to  perform  the 
duties  of  his  position;  and  if  the  defendant 
company,  with  knowledge  of  these  facts,  re- 
tained him  In  its  employ.  It  was  guilty  of 
negligence.    Answer:    That  is  afl3rmed." 

Argued  before  BROWN,  MESTREZAT, 
POTTER,  ELKIN,  and  STEWART,  JJ. 

Charles  H.  Klllinger  and  Howard  C.  Shirk, 
for  appellant  Robert  L.  Adams,  Paul  G- 
Adams,  and  John  Benson,  for  appellee. 

BROWN,  3.  The  negligence  of  the  de- 
fendant company  and  the  contributory  neg- 
ligence of  the  deceased  were  for  the  Jury. 
Neither  question  could  hare  been  taken  from 
them.  The  contributory  negligence  of  the 
deceased  was  submitted  under  Instructions 
free  from  error;  but  the  negligence  of  the 
defendant  was  taken  from  the  jury,  the  trial 
Judge  instructing  them  that  it  had  been  neg- 
ligent. For  this  error  the  Judgment  must  l)e 
reversed. 

As  the  team  approached  the  crossing  the 
safety  gates  were  up.  From  the  testimony 
of  Mohn,  a  witness  t6  the  accident  called 
by  the  plaintiff,  It  Is  uncertain  whether  the 
watchman  or  gateman  was  at  the  crossing 
at  the  time  the  team  was  approaching;   but. 


because  the  undisputed  evidence  was  that  the 
gates  were  up,  the  court  declared  as  a  mat- 
ter of  law  that  the  defendant  was  negligent, 
and  instructed  the  Jury  to  so  find,  without  re- 
gard to  any  other  testimony  in-  the  case.  By 
this  they,  of  course,  understood  that  the  neg- 
ligence which  made  the  railroad  company 
responsible  for  the  collision  was  the  failure 
to  bave  the  gates  lowered  as  the  team  ap- 
proached. The  failure  to  have  them  lowered 
was  evidence  of  negligence  on  the  part  of 
the  defendant,  to  be  takoi  into  consideration 
by  the  jury  in  passing  upon  that  question, 
but  was  not  In  Itself,  without  regard  to  8I17- 
tbing  else  that  was  proven,  conclusive  evi- 
dence of  negligence.  Lake  Shore  ft  If.  S. 
Ry.  Co.  V.  Frantz,  127  Pa.  297,  18  AO.  22. 
4  L.  R.  A.  389;  Matthews  v.  Philadelphia  & 
Reading  R.  R.  Co.,  161  Pa.  28,  28  Atl.  836. 
From  other  testimony  In  the  case.  If  be- 
lieved by  the  jury,  they  could  fairly  bave 
found  that  the  defendant  bad  not  been  gnllty 
of  negligence.  Witnesses  called  on  Its  be- 
half testified  that,  for  a  distance  of  over 
70  feet  between  a  cooper  shop  and  the  track 
on  which  the  collision  occurred,  there  was 
an  unobstructed  view  of  1,300  feet  In  the  di- 
rection from  which  the  train  was  coming: 
that  between  the  watch  box  and  the  track — 
a  distance  of  more  than  40  feet — there  was 
such  a  view  of  from  1,600  to  1,800  feet ;  that 
the  whistle  was  blown  at  the  whistling  post 
east  of  the  crossing,  and  the  bell  rung  from 
that  point  up  to  the  croseing.  If  the  jury  had 
believed  this,  a  proper  conclusion  might  have 
been  that  the  company  had  not  been  negli- 
gent; but  they  were  not  permitted  to  con- 
sider this  testimony,  and  the  first  and  third 
assignments  of  error  must  be  sustained. 

Another  error  into  which  the  court  fell 
was  in  afilrmlng  plaintiff's  seventh  point 
The  watchman  may  not  have  been  able  to 
read  or  write,  nor  to  tell  the  time  by  watch 
or  clock;  but  there  was  no  evidence  that 
he  could  not  see  and  hear  a  train  approach- 
ing, whether  running  on  schedule  time  or  not. 
There  was  nothing  to  show  that  he  was  not 
able  to  discharge  the  duties  for  which  he 
was  employed,  and  his  alleged  ignorance,  as 
set  forth  in  the  point,  had  no  relevancy  to  the 
issue,  and  did  not  contribute  in  the  slightest 
degree  to  the  accident 

The  Judgment  is  reversed,  and  a  venire 
facias  da  novo  awarded. 

(224  Pa.  691) 

McGUIGAN  T.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    May  10, 
1909.) 

1.  Railroads    (8    297*)  —  Coixisiow    with 
Street  Cars— Neouoence. 

In  an  action  by  a  passenger  in  a.  street 
car  against  a  steam  railroad  company  for  dam- 
ages by  a  collision  at  a  crossing  of  the  two  roads, 
an  inference  of  negligence  arises  against  the 
railroad  company,  where  its  watchman  signaled 
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U>e  car  to  eroaa  and  there  was  not  time  to  do 
to  before  a  train  backed  on  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  §i  048-953 ;    Dec.  Dig.  f  297.*] 

2.  raii.boad8    (i    297*)  —  coixision    with 
Street  Cab  —  Etidknck  —  Quebtion  fob 

JUBT. 

In  an  action  by  a  passenger  on  a  street  car 
•gainst  a   railroad  company  for  injuries  at  a 

?:rade  crossing  by  collision,  the  question  of  de- 
endant's  negligence  held  for  the  Jury  under  the 
eyidence. 

[Ea.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  949;   Dec.  Dig.  f  297.*] 

Appeal  from  Court  of  Common  Pleaa,  Phil- 
adelphia County. 

Action  by  Roland  McGulgan  against  the 
PeunsylTania  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Argued  before  MITCHELL^  C.  J.,  and 
FELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART.  JJ. 

David  Wallerstein,  John  O.  Dunlap,  and 
Francis  Fisher  Kane,  for  appellant  John 
Hampton  Barnes,  for  appellee. 

FELL,  J.  The  plaintiff  was  Injured  In  a 
collision  between  a  street  car  In  which  he 
was  a  pnssenger  and  a  train  of  oil  tank 
cars  which  was  running  backwards  at  a 
street  crossing  of  the  defendant's  road.  The 
street  car  was  stopped  five  feet  from  the 
safety  gates,  which  were  up,  and  the  con- 
ductor went  forward  6n  the  crossing.  When 
he  reached  the  railroad  tracks,  the  defend- 
ant's watchman,  who  was  stationed,  in  a 
tower  from  which  he  operated  the  'gates, 
signaled  to  him  to  go  ahead,  and  he  in  turn 
signaled  to  the  motorman  to  cross.  When 
the  car  reached  the  middle  of  the  crossing, 
the  motorman  saw  a  train  of  tank  cars  125 
or  150  yards  from  him,  of  the  approach  of 
which  no  signal  had  been  given.  He  turned 
the  power  on  quickly  In  order  to  get  across. 
The  car  stopped  on  the  railroad  tracks,  and 
the  back  end  of  It  was  struck  within  a  few 
seconds  afterwards.  The  time  given  by  the 
witnesses  during  which  the  car  stood  before 
the  collision  varied  from  one  to  six  seconds. 
The  stopping  of  the  car  was  due  to  the  trol- 
ley getting  off  the  wire  or  to  the  blowing  out 
of  the  hood  switch,  a  device  designed  to  pre- 
vent the  burning  out  of  the  motor  in  case 
the  power  Is  turned  on  too  rapidly. 

Under  this  state  of  facts  a  verdict  was 
directed  for  the  defendant  on  the  ground 
that  the  evidence  would  not  Justify  a  finding 
of  negligence  on  Its  part  In  this  conclusion 
we  are  nnable  to  concur.  The  situation  at 
the  crossing  as  to  safety  was  largely  In  the 
charge  of  the  defendant's  watchman.  It  was 
his  duty  to  observe  the  movement  of  trains 
and  to  give  warning  of  danger  to  persons 
about  to  cross.  Others  were  not  relieved  ol 
the  duty  of  vigilance,  but  their  actions 
would  be  to  a  great  extent  Influenced  by  his 


assurance  of  safety.  To  signal  for  a  street 
car  to  cross,  when  there  was  not  ample  time 
for  it  to  do  so  before  the  oil  cars  would  be 
backed  on  the  crossing,  was  ground  for  the 
Inference  it  negligence.  In  determining 
whether  there  was  time  for  it  to  cross,  the 
speed  of  the  approaching  train  and  the  prob- 
ability of  the  car's  being  accidentally  de- 
layed were  to  be  taken  Into  consideration. 
The  conductor  was  not  to  be  given  the  bare 
chance,  with  a  margin  of  safety  of  a  few 
seconds,  to  get  over  If  nothing  happened,  but 
a  reasonable  opportunity,  In  view  of  the 
probability  that  something  might  happen  to 
retard  or  entirely  stop  the  progress  of  the 
car.  The  stoppage  of  a  car  by  the  coming 
off  of  the  trolley  Is  not  an  unusual  occur- 
rence, especially  at  a  railroad  crossing,  where 
the  Jar  of  the  car  In  crossing  the  tracks  may 
cause  It.  If  the  car  stopped  because  the 
hood  switch  was  blown  out,  by  the  rapid 
turning  on  of  the  power,  the  stoppage  was 
due  to  the  motonnan's  effort  to  escape  a  dan- 
ger Into  which  he  had  been  led  by  the  watch- 
man's signal.  We  do  not  decide  that  there 
was  negligence  that  would  make  the  defend- 
ant responsible,  but  that  the  question  of  neg- 
ligence was  for  the  Jury. 

The  effect  of  the  release  given  by  the  plain- 
tiff to  the  street  car  company  was  not  passed 
upon  by  the  learned  trial  Judge,  because  It 
was  unnecessary  to  do  so  In  view  of  the  con- 
clusion he  reached  as  to  the  proof  of  negli- 
gence, and  our  consideration  of  It  at  this 
time  would  be  premature. 

The  Judgment  is  reversed,  with  a  venire 
facias  de  novo. 


(2M  Pa.  E8S) 
BOOTH  et  al.  t.  WOLFF  PROCESS  LEATH- 
ER CO.  et  al. 

(Supreme  Court  of  Pennsylvania.    May  10, 
1909.) 

i.  mobtoaoes    (i    399*)  —  nonpatuert    ov 

Taxes. 

A  provision  in  a  mortgage  that  failure  to 
pay  taxes  shall  make  the  principal  debt  due  is 
enforceable. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  }  1104 ;   Dec.  Dig.  f  399.*] 

2.  MOBTOAOES   (S  417*)— FOBECXOSUBB— UNBE- 

COBDED  Assignment. 

On  a  scire  facias  sur  mortgage,  an  unre- 
corded assignment  is  not  a  defense,  -  where  it 
has  been  executed  to  carry  out  an  agrpement 
which  has  been  abandoned,  and  the  assignment 
is  not  delivered,  but  is  in  the  absolute  posses- 
sion of  the  mort<<agee. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1228 ;   Dec.  Dig.  I  417.*] 

3.  COUBTS    (§   8o*)  — RU1.ES   OF   COTJBT  — CON- 
8TBUCTI0N— WnO  MAY  QUESTION. 

The  construction  by  the  court  of  a  mle  o" 
the  common  pleas,  providing  that  an  afiidnvic 
of  defense  shall  be  required  of  persons  sued  in 
a  representative  capacity,  providing  that  an  af- 
fidavit by  defendant  that  be  has  not  been  able 
to  obtain  sufficient  information  to  set  forth  the 
character  of  the  defense,  but  that  he  believes  he 
has  a  jnst  defense,  shall  be  a  compliance  with 


•For  otbsr  cases  see  uuns  topic  and  uctlon  NUMBER  In  Dec.  *  Am.  Diss.  UOT  to  date,  ft  Reporter  ladezei. 


Digitized  by 


Google 


m. 


n  ATIiANTIC  BSPQBTBB. 


(P». 


dS 


the  law,  cannot  be  disputed  by  a  trustee  in  bank- 
ruptcy, to  whom  the  court  has  held  the  rule  does 
not  apply. 

tE}d.  Note.— For  other  cases,  see  Oourts,  Dec. 
g.  I  85.»] 

Appeal  from  Ck>art  of  Common  Pleaa,  Phil- 
adelphia County. 

Action  by  Alfred  Booth  and  others,  against 
the  Wolff  Process  Leather  Company  and  an- 
other. From  an  order  making  absolute  rule 
for  Judgment  for  want  of  a  Bufflcteat  afflda- 
Tit  of  defense,  defendant  Leather  Company 
appeals.    Affirmed. 

Argued  before  MITCHELL,  a  3^  and 
FELL,  MESIREZAT,  POTTBB,  and  EL- 
KIM,  JJ. 

Humbert  B.  Powell,  for  appellant  W.  Hor- 
ace Hepburn,  for  appellees. 

FELL,  J.  This  appeal  la  from  an  order 
making  absolute  a  rule  for  Judgment  for 
want  of  a  sufficient  affidavit  of  defense  In 
an  action  on  a  mortgage.  The  mortgage  was 
payable  In  four  yearly  Installments,  and  it 
contained  a  provision  that.  In'  the  event  of 
default  in  payment  of  an  installment,  or  of 
Interest,  or  of  taxes  on  the  property  mortgag- 
ed, the  whole  of  the  principal  debt  .should 
become  due.  This  provision  was  set  out  in 
the  scire  facias,  and  it  was  alleged  in  the 
writ  that  default  Iiad  been  made  in  the  pay- 
ment of  an  installmmt  of  the  principal  and 
in  the  payment  of  taxes  assessed  against  the 
mortgaged  premises.  No  defense  was  made 
by  the  mortgagor.  Four  affidavits  of  defense 
were  filed  by  bis  trustee  in  bankruptcy,  the 
terre-tenant,  and  a  mle  was  taken  by  him 
for  the  production  of  papers.  These  affida- 
vits, with  the  answer  to  the  mle  and  the  cop- 
ies of  the  papers  produced,  make  a  volumin- 
oas  record  of  some  40  pages,  the  details  of 
which  it  is  unnecessary  to  discuss.  The  at- 
tempt of  the  defendant  was  to  set  up  a  new 
agreement,  changing  the  time  for  the  pay- 
ment of  the  installments  of  principal,  under 
which  there  had  been  no  default  in  payment 
If  it  be  conceded  that  such  an  agreement 
went  into  effect,  and  the  averment  of  its  de- 
livery appears  to  have  been  studiously  avoid- 
ed, the  allegation  that  the  taxes  for  the  pre- 
ceding year  were  unpaid  remains  nndenied. 
The  fact  of  the  nonpayment  of  the  taxes 
made  the  whole  of  the  principal  debt  due  ac- 
cording to  the  terms  of  the  mortgage,  and 


tliis  without  regard  to  the  other  qaestlon  ia 
the  case.  WtUiams  ▼.  Graver,  1S2  Pa.  671, 25 
AtL  874. 

There  are  two  grounds  of  defense  argued 
tliat  may  be  briefly  noticed.  One  is  that  the 
mortgage  had  been  assigned  l)efOTe  suit 
brought  by  the  plaintiff.  This  allegation  was 
based  on  the  fact  that  an  unrecorded  assign- 
ment was  produced  with  other  papers  by  the 
plaintiff  in  res^nse  to  the  rule  taken  by  the 
defendant  But  the  answer  to  the  rule  con- 
tained an  averment  that  the  assignment  liad 
been  executed  In  order  to  facilitate  the  car- 
rying out  of  an  agreement  which  was  In  con- 
templation, but  was  abandoned,  and  never 
went  into  effect  <u>d  that  the  assignment 
had  not  been  delivered,  that  it  transferred 
no  right  and  tliat  it  was  in  tiie  absointe 
possession  and  control  of  the  plaintiff,  by 
whom  it  was  produced.  If  the  defendant 
had  any  fears  that  his  knowledge  of  tbe  ex- 
istence of  an  unrecorded  assignment  exposed 
him  to  the  danger  of  a  second  action,  be 
could  readily  have  resolved  the  doubt  by  in^ 
quiry  of  the  assignee  named. 

The  second  ground  is  that  the  averments 
in  the  third  affidavit  of  defense  of  the  de- 
fendant's belief  that  he  had  a  Just  and  legal 
defense  to  the  mortgage,  and  that  he  had 
made  diligent  inquiry  and  had  not  been  able 
to  obtain  sufficient  information  to  enable 
him  to  set  forth  particularly  the  nature  and 
character  of  the  defense,  were  sufficient  to 
prevent  Judgment  under  rule  3  of  the  court 
The  section  of  the  rule  referred  to  Is  as  fol- 
lows: "An  affidavit  of  defense  shall  be  re- 
quired from  executors,  administrators,  guard- 
ians, committees  and  others  sued  in  a  repre- 
sentative capacity:  Provided,  that  an  affida- 
vit by  the  defendant  in  such  cases,  stating 
tliat  he  has  made  diligent  Inquiry  and  lias 
not  been  able  to  obtain  sufficient  Information 
to  enable  him  to  set  forth  particularly  the 
nature  and  character  of  the  defense,  but  that 
be  believes  there  is  a  Just  and  legal  defense, 
shall  be  deemed  a  sufficient  compliance  with 
this  rule."  The  court  of  common  pleas  has 
not  construed  this  section  to  apply  to  a  trus- 
tee in  bankruptcy,  and  there  are  obvious  rea- 
sons why  it  should  not  extend  to  him,  since 
he  may  possess  himself  of  all  the  knowledge 
the  bankrupt  has.  Manifestly  we  would  not 
be  warranted  In  holding  that  the  court  erred 
In  the  construction  of  Its  rui& 

The  Judgment  is  affirmed. 
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(16  N.  J.  li.  CM) 

HASSELBTT8CH  ▼.  MOHMKINO. 

(Oooit  of  Brrora  and  Appeals  of  New  Jersey. 
March  8,  1909.) 

1.  CoTCNAnrs  (H  96,  127»)— Bmaoh  of  C!ov- 

ENANT— UlOHT  OF  ACTION. 

Where  property  was  conveyed  by  a  deed 
eontaining  a  covenant  against  incumbrances,  a 
mortgage  tbeB  existing  apon  the  property,  a 
right  of  action  arose  at  once  for  breach  of  the 
covenant;  and  although,  before  sncb  an  action 
was  bronght  the  mortgage  may  have  been  paid 
by  the  mortgagor,  or  a  presumption  of  payment 
may  have  arisen  from 'lapse  of  time,  yet,  in  an 
action  for  breach  of  covenant,  the  covenantee  is 
entitled  to  recover  at  least  nominal  damages. 

[Bid.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  H  118, 23S-242;  Dec-Dig.  ||  96, 127. 'J 

2.  Covenants  (|  116*)— Aotionb  fob  Bbkaor 
— Deeehses. 

In  an  action  for  breach  of  a  covenant 
against  incumbrances,  the  defeniiant  pleaded 
that  be  had  not  broken  the  covenant  within  20 
years.  There  is  no  statute  of  limitations  barring 
•nch  an  action  if  not  brought  within  20  years 
after  tireaoh  of  covenant. 

Held,  that  defendant  could  not,  under  this 
plea,  defeat  the  covenantee's  recovery  by  setting 
up  as  a  defense  that  the  lapse  of  time  raised  a 
presumption  that  the  cans*  of  Action  bad  bees 
aatisfled. 

VM.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  S  209;   Dec.  Dig.  |  116.*] 

(Syllabna  by  the  Court) 

Error  to  Circuit  Court,  Bergen  Connty. 

Action  by  Claus  Hasselbnach  against  Anna 
Uobniklng.  Judgment  for  defendant,  and 
plalntlfr  brings  error.    Reversed. 

Samuel  A.  Besson,  for  platntlfF  In  error. 
Koester  &  Campbell,  for  defendant  In  error. 

REED,  J.  TblB  writ  brings  np  a  Judgment 
of  nonsiilt  entered  In  the  Bergen  circuit  court 
by  tfae  direction  of  the  trial  judge  at  the  close 
of  tbe  plalntlflTs  case.  The  action  Is  for  a 
breach  of  a  covenant  against  Incumbrances, 
contained  In  a  deed  made  by  one  Anna  Mahl- 
er and  ber  husband,  Michael  Mahler,  to  Mar- 
garethe  Hasselbusch  and  her  husband,  Claus 
Basselbuach.  Claus  Hasselbusch,  surviving 
his  wife.  Is  the  plaintiff.  Anna  Mahler  hav- 
ing survlTed  her  hnsband,  and  remarried, 
la  tbe  defendant  under  ber  present  name  of 
Anna  Molunldng. 

It  appeared  upon  the  trial  that  the  deed 
In  which  tbe  covenant  against  Incumbrances 
was  included  was  executed  on  the  1st  day  of 
July,  1873.  It  appears  that  there  was  at 
tbat  date  upon  the  property  conveyed  a 
recorded  mortgage  executed  on  September  21, 
1809,  to  secure  tbe  payment  of  the  sum  of 
$350  in  three  years.  This  mortgrage  had  been 
given  to  and  was  then  held  by  one  Bernard 
McCloskey.  About  1904  the  Hasselbusches 
altered  into  a  verbal  agreement  to  sell  the 
land  so  conveyed  and  mortgaged.  In  search- 
ing tbe  title  for  the  purpose  of  executing  a 
deed  for  this  property.  In  accordance  with 
tbe  verbal  agreement  entered  Into  to  convey 
to  tbe  porctaasers.  John  Boglioll  and  Stella, 


his  wife,  It  was  discovered  that  the  Mo> 
Closkey  mortgage  was  existing  and  still  on* 
canceled,  whereupon  the  BoglloUs  refused  to 
take  the  title  while  this  Incumbrance  ro- 
mained.  A  bill  was  then  filed  by  tbe  Hassel< 
busches  against  the  administrator  of  Mc< 
Closkey,  deceased,  the  mortgagee,  and  against 
his  widow  and  beiis  at  law  and  next  of 
kin,  on  November  4,  1905,  for  the  purpose 
of  quieting  the  title  to  the  mortKaged  prop- 
erty. A  decree  was  signed  In  this  suit  ad- 
Judging  that  the  defendants  had  no  estate. 
Interest,  or  Incombrance  upon  the  same. 
Hasselbnsch  paid  tbe  taz«l  costs  in  this  suit; 
amounting  to  $146.  The  action  at  law  for 
breach  of  covenant  against  Incumbrances 
contained  in  tbe  deed  of  July  1,  1875,  was 
b%un  on  April  24,  1907,  more  than  20  years 
after  the  breach  of  tbe  covenant.  One  of  tbe 
pleas  interposed  to  the  declaration  was  that 
the  defendant  had  not  broken  any  covenant 
In  ber  deed  within  20  years  next  before  tbe 
commencement  of  tbe  action.  At  the  conclu- 
sion of  tbe  plalnttfTs  case,  the  counsel  for 
tbe  defendant  moved  to  nonsuit  tbe  plaintllF, 
upon  the  ground  that  there  was  no  Incum- 
brance upon  the  property  at  tbe  time  when 
Hasselbusch  attempted  to  make  the  convey- 
ance mentioned  to  BoglioU,  and.  if  there  bad 
been  a  breach  of  covenant,  the  breach  bad 
occurred  when  tbe  deed  containing  it  was 
made,  and  since  that  date  an  action  bad  been 
barred  by  the  statute  of  Itmltations.  A  non- 
suit was  granted  upon  the  ground  tbat  the 
action  bad  not  been  brought  within  the  stat- 
utory period  as  laid  down  in  decisions  In  tbla 
state. 

An  inspection  of  oar  statnte  of  limitation, 
as  pointed  ont  by  Mr.  Justice  Fort  in  bis 
analysis  of  tbat  statute,  contained  in  bis 
opinion  In  tbe  case  of  Parisen  v.  New  Tork 
&  L.  B.  a  R.  Co.,  65  N.  J.  Law.  418,  47  Aa 
477,  would  disclose  tbat  there  is  no  provi- 
sion In  tbat  statute  tbat  an  action  brought 
for  breach  of  covenant  shall  be  barred  If 
not  brou^t  within  20  years  after  occurrence 
of  tbe  breach.  Indeed,  It  is  admitted  in  the 
brief  ot  tbe  connsel  for  tbe  defendant  in  er- 
ror tbat  there  is  no  statute  tbat  provides 
directly  for  a  plea  barring  an  action  by  lapse 
of  time  In  suits  of  this  kind.  Tbe  defendant, 
however,  insists  that  tbe  mortgage  was  pre- 
sumptively paid  at  tbe  time  of  bringing  tbat 
action,  and  so  tbe  plaintiff  sutTered  no  loss, 
and  therefore  had  no  right  of  action.  In 
support  of  this  Insistence  a  number  of  cases 
were  cited  to  demonstrate  that  a  mortgage  is 
presumed  to  be  paid  In  case  tbe  mortgagee 
had  not  entered  or  foreclosed,  and  no  interest 
bad  been  paid  within  20  years.  A  consid- 
eration of  tbe  questions  thus  discussed  Is 
deemed  to  be  altogether  foreign  to  tbe  point 
now  presented.  Assuming  that  at  tbe  date 
when  tbe  plaintiff  discovered  tbe  existence 
of  tbe  Incumbrance,  or  Indeed  at  any  date 
subsequent  to  the  execution  of  the  covenant 
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against  Incnmbrance,  the  mortgage,  by  pay- 
ment or  by  presumption  of  payment,  ceased 
to  be  a  bnrden  upon  the  land,  that  fact 
would  not  defeat  the  covenantee's  right  of 
action.  That  right  arose  at  the  moment  the 
corenant  was  executed  by  reason  of  the  pres- 
ence of  the  incumbering  mortgage.  Had  the 
mortgage  been  snbsequently  paid,  or  If  by 
lapse  of  time  a  presumption  of  payment 
would  have  arisen,  this  would  affect  the  de- 
gree to  which  the  covenantee  might  i>e  dam- 
aged by  the  breach  of  bis  covenant,  but 
would  not  defeat  his  right  to  an  action. 
There  might  have  been  substantial  injury  to 
the  covenantee,  although  the  incumbrance 
on  the  property  may  have  been  afterwards 
paid  by  the  covenantor,  or  may  have  become 
nonenforceable  by  lapse  of  time.  The  cloud 
upon  the  title  in  the  meantime  may  have 
resulted  in  material  injury  to  the  owner  of 
the  incumbered  property;  but,  even  If  It  re- 
sulted In  no  substantial  injury,  nevertheless, 
the  right  of  action  having  arisen  by  breach 
of  the  covenant,  the  covenantee  Is  entitled 
to  recover  nominal  damages. 

It  Is  entirely  settled  that,  where  a  breach 
of  an  agreement  or  an  Invasion  of  a  right 
is  established,  the  English  law  infers  some 
damage  to  the  plaintiff,  and,  if  no  evidence 
Is  given  of  any  particular  amount  of  loss,  it 
declares  the  right  by  awarding  what  it  terms 
"nominal  damages,"  being  some  very  small 
sum,  as  a  farthing,  a  penny,  or  a  sixpence. 
Sedgwick  on  Damages,  p.  44.  This  principle 
la  recognized  in  the  cases  of  N.  J.  School 
Furniture  Co.  v.  Board  of  Education,  58  N. 
J.  Law,  646,  85  AU.  397;  Geril  v.  Poldeb- 
bard  Silk  Mfg.  Co.,  67  N.  J.  Law,  432,  81 
Atl.  401,  30  L.  R.  A.  61,  51  Am.  St  Rep.  611; 
Jurnlck  v.  Manhattan  Optical  Co.,  66  N.  J. 
Law,  380,  49  Atl.  681 ;  PhlUipB  v.  Crosby,  70 
N.  J.  Law,  785,  69  Atl.  142.  In  case  of  a 
covenant  of  seisin,  which  is  broken  upon  its 
execution  by  the  existence  of  some  outstand- 
ing Interest  existing  in  a  third  party,  al- 
though the  holder  of  the  covenant  retains 
peaceable  possession  until  it  has  ripened  un- 
der the  limitation  act  into  a  valid  title,  be 
can  yet  bring  bis  action  for  breach  of  his 
covenant  and  recover  nominal  damages. 
Rawie  on  Covenants  for  Title,  101.  When  an 
Incumbrance  is  removed  by  the  grantor  with- 
out expense  or  trouble  to  the  grantee,  the 
latter  can  recover  only  nominal  damages. 
11  Cyc.  lies.  Said  C.  J.  Ewing,  in  Stewart 
T.  Drake,  9  N.  J.  Law,  139-141:  "If  there 
be  a  subsisting  mortgage  at  the  time  of  the 
covenant,  the  grantee  under  a  covenant 
against  incumbrance  may  recover  nominal 
damages  because  there  la  a  breach;  but  they 
shall  be  nominal  only  where  he  remains  un- 
disturbed and  has  paid  nothing  on  the  mort- 
gage, for  the  Incumbrance  may  be  removed 
by  the  grantor,  or  he  may  be  compelled  by 
the  mortgagee  to  discharge  it,  or  the  grantee 


may  otherwise  remain  forever  unaffected  by 
it" 

AH  that  is  said  and  decided  in  these  au- 
thorities, is  in  recognition  of  the  well-settled 
doctrine  that  where  a  breach  occurs  nominal 
damages  may  be  recovered,  so  that,  if  no 
special  damages  had  been  proved  in  this  case, 
nevertheless  the  plaintiff  by  his  proof  of  a 
breach  of  covenant  was  entitled  to  a  verdict 
for  nominal  damages.  There  are  cases,  it  is 
true,  which  hold  that  after  the  lapse  of  20 
years  following  a  breach  of  covenant  a 
presumption  will  arise  that  the  cause  of 
action  has  been  in  some  way  satisfied.  Some 
of  these  cases  will  be  found  cited  by  Mr. 
Raw.Ie  in  his  work  on  Covenants  for  Title. 
Whether  the  20  years  is  to  be  measured  from 
the  time  when  the  cause  of  action  arose 
by  the  technical  breach  of  covenant  against 
Incumbrance,  or  to  be  measured  from  the 
time  when  special  damages  occurred,  is  a 
subject  of  some  contrariety  of  opinion.  A 
discussion  of  the  questions  presented  by  these 
cases  would  be  aside  from  the  point  upon 
which  the  decision  in  the  present  case  is 
put  Ail  of  this  class  of  cases  rest  upon  the 
doctrine  of  presumption — a  presumption 
which  is  rebuttable.  The  defense  set  up  In 
this  case  rests  upon  an  absolute  bar  by  force 
of  the  statute  ot  lUnttation.  There  being 
no  statute  of  limitation,  there  is  no  at>solute 
bar.  The  proper  plea  suggested  in  Jenkins 
V.  Hopkins,  9  Pick.  (Mass.)  643,  to  rest  the 
defense  of  presumptive  satisfaction  received 
for  breach  ot  covenant  is  a  plea  of  accord 
and  satisfaction.  All  that  need  be  said  now 
is  that  that  defense  cannot  be  raised  under 
a  plea  setting  up  a  statute  of  limitation. 

The  conclusion  is  that  the  judgment  of 
nonsuit  must  be  reversed,  and  a  venire  de 
novo  issue. 


KINTZEL  V.  OLSBN. 
(Supreme  Court  of  New  Jersey.    Jnly  0,  1900.) 

Execution  (§  433*)— Body  Execotion— Pbo- 

CEEniNOB  TO  PROCUBE. 

Prac.  Act  1903  (P.  L.  1903,  p.  549)  <  62, 
provides  that  tlie  first  procpss  in  personal  ac- 
tions in  cases  where  the  plaintiff  is  not  entitled 
to  bail  sliall  be  a  sammons.  Section  56  provides 
that  the  writ  of  capias  ad  respoDdendam  shall 
not  be  issued  in  any  action  founded  on  a  tort, 
except  upon  proof  to  the  satisfaction  of  the 
court,  in  which  the  action  is  about  to  be  com- 
menced, or  to  a  judge,  etc.,  of  the  grounds  on 
which  bail  is  required,  and  thereupon  the  court, 
judge,  etc.,  shall  malse  an  order  for  bail  in  such 
sum  as  he  shall  think  proper.  Said  section  does 
not  purport  to  limit  in  any  way  the  already  ex- 
isting right  to  a  capias  ad  satisfaciendum.  Sec- 
tion 189,  limiting  the  right  to  a  capias  ad  sat- 
isfaciendum, applies  only  to  judgments  founded 
on  contract.  Held,  that  said  sections  do  not 
change  the  EoKlish  practice  as  it  existed  prior 
to  the  Revolution,  whereby  a  capias  ad  satis- 
faciendum on  a  judgment  in  an  action  of  tort 
issued  as  a  matter  of  course  and  without  a 
judge's  order. 

[Ed.   Note.— For  other  cases,   see  Execution,- 
Cent.  Dig.  I  1232;    Vtfc  Dig.  §  433.*] 
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Action  by  on6  EIntze}  Against  one  Olsen. 
There  was  a  Judgment  for  plaintiff,  and  he 
applies  for  a  capias  ad  satisfaciendum.  Ap- 
plication granted. 

Leon  Abbett,  for  the  motion. 

SWAYZB,  J.  The  plaintiff  applied  to  the 
clerk  to  issue  a  capias  ad  satisfaciendum 
upon  a  Judgment  recovered  in  an  action  of 
tort;  and,  the  clerk  being  in  some  doubt  as 
to  his  right  to  issue  the  writ  without  a 
Judge's  order,  this  application  was  made  to 
me.  In  view  of  the  doubt  that  has  thus 
arisen,  it  seems  well  to  review  the  practice 
upon  the  subject. 

Under  the  English  practice  as  it  existed 
prior  to  our  separation  a  capias  ad  satisfac- 
iendum issued  in  every  case  where  a  capias 
ad  respondendum  could  issue.  1  Archbold's 
Practice,  303;  2  Tldd's  Practice,  1025;  3 
filackstone,  414.  After  the  statute  of  19 
Henry  VII,  c.  9,  a  capias  ad  respondendum, 
says  Blackstone,  might  be  had  upon  almost 
every  species  of  complaint  3  Blackstone. 
281,  282.  The  distinction  under  the  English 
practice  was  not  between  suits  b%un  by 
summons  and  suits  begun  by  capias  ad  re- 
spondendum, since  substantially  all  could  by 
means  of  the  fictions  described  by  Blackstone 
with  his  usual  clearness  be  begun  by  capias. 
The  distinction  was  between  bailable  and 
nonbailnble  actions.  In  nonbailable  actions 
which  included  most  actions  of  tort  the 
capias  was  in  effect  a  summons,  and  by  the 
act  of  5  Gea  II,  c.  27,  |  4,  a  notice  was  re- 
quired to  be  Indorsed  notifying  the  defend- 
ant to  appear.  The  form  Is  given  In  Arch- 
bold's Forms,  273. 

It  follows  that,  since  substantially  ail  ac- 
tions might  be  begun  by  capias  and  a  ca.  sa. 
was  authorized  in  every  such  case,  the  latter 
writ  ordinarily  would  Issue  as  matter  of 
coarse. 

Our  practice  act  of  1799  (Paterson's  Laws 
1709-1799,  p.  357,  §  18)  enacted  that  the  first 
process  In  personal  actions  where  the  plain- 
tiff was  not  entitled  to  ball  should  be  a  sum- 
mons, and,  where  he  was  entitled  to  bail, 
should  be  a  capias. 

The  former  provision  now  appears  in  sec- 
tion 52  of  the  practice  act  of  1908  (P.  L.  p. 
649).  But  this  change  was  a  change  In  no- 
menclature only.  The  effect  of  the  old  capias 
In  a  nonbailable  action  with  the  statutory 
notice  was  substantially  the  same  as  the  writ 
called  by  our  statute  a  summons.  It  con- 
tinued to  be  the  practice  to  Issue  a  ca.  sa.  as 
a  matter  of  course  where  It  was  Issuable 
under  the  English  practice.  The  changes 
subsequently  made  by.  statute  and  by  the  con- 
stitutional prohibition  of  imprisonment  for 
debt  did  not  apply  to  actions  of  tort 

Nor  do  I  think  that  any  change  was  In- 
troduced by  section  56  of  the  practice  act  of 
1903.    That  section  seems  to  be  an  attempt 


to  State  in  statutory  form  what  had  tKien 
previously  held  by  the  courts.  Benson  ads.' 
Bennett,  1  Dutcher,  166,  172.  Section  56' 
does  not  purport  to  limit  in  any  way  the 
already  existing  right  to  a  ca.  sa.  It  applies 
only  to  a  capias  ad  respondendum.  The  only 
limitation  as  to  a  ca.  sa.  is  contained  In  sec- 
tion 189  (P.  L.  .1903,  p,  587)  and  applies 
only  to  Judgments  founded  on  contract  ex- 
press or  Implied.  If  the  Legislature  bad 
meant  to  limit  the  right  to  a  ca.  sa.  in  ac- 
tions of  tort  It  would  have  used  apt  language 
for  that  purpose.  ; 

Mr.  John  A.  Hartpence  has  very  kindly  ex.: 
amlned  for  me  t^e  files  of  the  clerk's  ofiice 
since  the  passage  of  the  act  of  1903.  and  I 
am  thereby  enabled  to  refer  to  the  following 
cases  In  which  writs  of  ca.  sa.  have  Issued 
without  order  of  the  court  In  actions  of  tort 
begun  by  summons  since  June  13,  1902,  and 
up  to  December  31,  1908:  Carter  ▼.  Dough- 
ten,  Book  A  36  of  Process,  p.  43;  ZuccareU 
II  V.  Ungaro,  p.  74;  Angus  v.  Jungllng,  p. 
80;  Mneller  v.  Maurer.  p.  85;  Bennett  T. 
Benton,  p.  118;  Schlicher  r.  Wendell,  p. 
167;  Muckenstmm  v.  Hicks,  p.  312;  Stoeb- 
llng  T.  O'Gorman,  p.  325. 

I  conclude,  therefore,  that  the  plaintiff  is 
entitled  to  a  ca.  sa.  without  a  Judge's  order ; 
but,  In  view  of  the  doubt  that  has  been 
suggested,  I  will  sign  the  ordec 


(106  Ma.  IH) 

MARTIN  T.   JOHNSON. 

(Supreme  Judicial  Court  of  Maine.     Feb.  24, 
1900.) 

1.  Tbovbb  ANn  Conversion  ({  16*)— Rioht 

TO  Sue— Titlb— Possession. 

In  order  for  a  plaintiff  to  maintain  trover, 
he  must  have  such  a  general  or  special  property 
in  the  goods  in  question  as  entities  him  to  im- 
mediate possession. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §|  119-147;   Dec.  Dig.  i 

ie.«] 

Z   Loos   AND   LOOOINO   (I  4*)— CUTTINO  TnC- 
BEE— EXECUTOBT  CONTRACT^-Tm,B  TO  TlM- 

BXR  Cut. 

When  a  written  ^rmit  to  cut  timber  is 
under  seal  and  exclusive,  title  passes  to  the 
permittee  ai  soon  as  the  timber  is  severed  ei- 
ther by  himself  or  a  trespasser.  Title  In  snch 
cases  passes  by  reason  of  the  executory  con- 
tract, and  not  because  the  permittee  himself 
does  the  cutting. 

[Ed.    Note.— For  other  cases,   see   Logs   and 
Logging,  Cent  Dig.  §  18 ;   Dec.  Dig.  §  4.*] 

3.  Loos  AND  LoGGiNGi  (S  4»)— Cutting  Tim- 
ber—Licenses— Tbespass-Title  TO  Tikbeb 

— COKVEBSION. 

In  May,  1904,  the  owners  of  a  township 
of  wild  land  by  written  contract  not  under 
seal,  granted  the  plaintiff  "permission,  during 
the  ensuing  logging  season  only,  to  enter  with 
four  horses  or  more  teams  uiran  mile  squares 
numbered  9,  10,  11,  15,  16,  17,  and  18  •  »  » 
and  to  cut  and  remove  therefrom,  spruce,  cedar, 
fir  and  pine  timber  suitable  for  logs."  Also  in 
May,  1904,  the  same  owners  gave  to  one  Wor- 
ster  a  written  permit  not  under  seal,  "during 
the   ensuing  logging  and   bark   peeling  season 
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only"  to  enter  aiM>n  mile  squarea  numbered  1, 
2,  7,  8,  13,  and  14  in  the  same  township,  and 
cut  and  remove  bark  and  timber  therefrom.  In 
the  coarse  of  bis  operation  upon  lot  8  Worster 
cot  over  the  line,  and  cut  certain  spruce  logs 
and  railroad  ties  from  lot  No.  9,  which  was 
embraced  in  plaintiff's  permit  The  defendant 
received  the  logs  and  ties  cat  on  lot  9,  and 
thereupon  the  plaintiff  brought  an  action  of 
trover  against  the  defendant  for  the  value  <rf 
the  same. 
Held: 

(1)  That  the  plaintUT*  permit  did  not  convey 
any  interest  in  the  land  or  in  the  standing  tim- 
ber, but  was  an  executory  contract  for  the 
sale  of  timber  when  severed  from  the  soil  and 
converted  into  personal  property,  coupled  with 

'a  revocable  license  to  enter  upon  the  land  for 
the  purpose  of  cutting  and  removing  it. 

(2)  That  the  permit  was  not  exdusive,  but 
applied  only  to  such  timber  as  might  be  cut  by 
the  plaintiff  himself  or  those  acting  under  him. 

(3)  That  the  cutting  by  a  mere  trespasser  up- 
on one  of  the  lots  permitted  to  the  plaintiff  did 
not  give  the  plaintiff  anv  property  in  the  logs 
when  severed.  They  still  belonged  to  the  land- 
owner to  whom  the  trespasser,  and  not  the 
plaintiff,  was  liable  for  the  stumpag«.    ' 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |  13;   Dec.  Dig.  {  4.*J 

(Official.) 

Report  from  Suprenie  Judicial  Court,  Pen- 
obscot County. 

Action  hy  Cbarles  P.  Martin  against  Mel- 
ville JotauBou  for  conversion  of  certain  logs 
and  ties.  On  report  by  agreement  at  the 
conclusion  of  the  testimony.  Judgment  for 
defendant 

Argued  before  EMERT,  C.  J.,  and  SPEAR. 
CORNISH,  KINO,  and  BIRD,  JJ. 

Martin  &  Cook,  for  plaintiff.  J.  H.  Bur- 
gess, and  P.  H.  Gillin,  for  defendant 

CORNISH,  J.  On  May  2,  1904,  Henry 
Prentiss,  as  agent  for  the  owners  of  a  town- 
ahlp  of  wild  laud  known  as  North  Yarmouth 
Academy  Grant,  by  written  contract^  not  un- 
der seal,  grunted  the  plaintiff  "permission 
during  tbe  ensuing  logging  season  only,  to  en- 
ter with  four  horses  or  more  teams,  upon 
mile  squares  numbered  9,  10,  11,  15,  16,  17, 
and  18,  *  *  *  and  to  cut  and  remove 
therefrom,  spruce,  cedar,  fir  and  pine  timl>er 
suitable  for  logs"  under  certain  conditions 
and  restrictions  not  material  here.  In  the 
fall  <tf  1904  tbe  plaintiff  went  upon  tbe  prem- 
ises with  six  horses,  located  his  camp  on  lot 
18  toward  the  easterly  part  of  tbe  township, 
and  operated  throughout  the  logging  season. 

On  May  4,  1904,  Mr.  Prentiss  gave  to  one 
Worster  a  written  permit,  not  under  seal, 
"during  the  ensuing  logging  and  bark  peeling 
season  only,"  to  enter  upon  mile  squares  num- 
bered 1.  2,  7,  8, 13,  and  14  in  the  same  town- 
ship, and  cut  and  remove  bark  and  timber 
therefrom.  Worster  also  In  tbe  fall  of  1904 
went  upon  the  premises  permitted  to  bim  and 
operated  upon  lots  1,  2,  8,  and  14  toward  the 
westerly  part  of  tbe  town  during  tbe  same 
logging  season.  In  tbe  course  of  bis  opera- 
tion upon  lot  8  Worster  got  over  tbe  line 
and  cut  certain  spruce  logs  and  railroad  ties 


from  lot  No.  0  whldi  was  embraced  In  plain- 
tUTs  permit  The  defendant  Jolmaon  financ- 
ed Worster  In  his  winter's  operation,  and, 
as  the  plaintiff  claims,  received  the  logs  and 
ties  cut  on  lot  No.  9.  The  plaintiff  paid 
Prentiss  for  tbe  timber  cut  imder  his  permit, 
and  Jolmson  paid  Prentiss  for  the  timber 
cut  under  the  Worster  permit  and  also  tliat 
cut  on  lot  9  without  authority. 

On  Augnst  2,  1906,  tbe  plaintiff  brought 
this  action  of  trover  against  Johnson  to  re- 
cover the  value  of  tbe  timber  cut  and  remov- 
ed by  Worster  from  lot  9. 

The  single  question  Is  whether  a  licensee 
under  an  unrevoked  license  of  this  sort  can 
maintain  trover  to  recover  the  value  of  tim- 
ber cut  and  removed  by  a  trespasser.  A  mere 
statement  of  elementary  principles  answers 
the  question  in  the  negative. 

In  order  for  a  party  to  maintain  trover,  be 
must  have  such  general  or  special  property  in 
the  goods  in  question  as  entitles  him  to  their 
immediate  possession.  Haskell  v.  Jones,  24 
Me.  222;  Ames  v.  Palmer,  42  Me.  197,  C6  Am. 
Dec.  271;  Ekstrom  v.  Hall,  90  Me.  186.  38 
Atl.  106. 

Tbe  plaintiff's  claim  of  title  rests  wholly 
on  bis  parol  permit  and  that  is  Inadequate 
for  the  purpose.  The  legal  effect  of  such 
a  permit  has  often  been  defined  In  the  deci- 
sions of  this  court  It  does  not  convey  any 
Interest  in  tbe  land  or  In  tbe  standing  trees, 
but  is  an  executory  contract  for  the  sale  of 
timber  after  It  shall  have  been  severed  from 
tbe  soil  and  converted  into  personal  proper- 
ty, coupled  with  a  revocable  license -to  enter 
upon  tbe  land  for  the  purpose  of  cutting  and 
removing  It  Emerson  v.  Shores,  95  Me.  237, 
49  Ati.  1051,  85  Am.  St  Kep.  404;  Pierce  v. 
Banton,  98  Me.  553,  57  AU.  889.  Tbe  con- 
tract in  this  case  was  not  exclusive.  It  did 
not  cover  all  the  timber  on  the  lots.  It  ap- 
plied to  only  such  timber  as  might  be  cut 
and  removed  by  tbe  licensee  himself,  or  those 
acting  under  him  during  the  specified  time. 
The  tract  upon  which  he  was  allowed  to  en- 
ter was  a  large  one,  but  he  was  given  no 
property  In  or  rights  over  any  timber  not 
embraced  in  bis  own  operation.  He  was  giv- 
en the  right  to  enter  upon  seven  lots,  hot 
tbe  landowner  did  not  expressly  agree  to  re- 
frain from  cutting  himself  or  from  permit- 
ting others  to  cut  thereon.  Doubtless  If  such 
cutting  by  the  owner,  or  by  others  with  the 
permission  of  the  owner,  should  Interfere 
with  the  work  of  tbe  plaintiff  so  as  to  pre- 
vent bis  obtaining  what  be  would  otherwise 
have  cut,  it  might  be  regarded  as  to  that  ex- 
tent a  revocation  of  tbe  Ii..«n8e,  and  tbe  own- 
er might  be  liable  in  damages  for  a  breach  of 
the  executory  contract.  But  no  title  to  the 
lumber  so  cut  would  thereby  be  conferred  up- 
on the  plaintiff.  Glllett  v.  Treganza,  6  Wis. 
343.  Had  the  permit  been  under  seal  and  ex- 
clusive, title  would  have  passed  to  tbe  per- 
mittee as  soon  as  tbe  timber  was  severed  el- 
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tlier  by  himself  or  a  trespasser.  Title  In  such 
case  would  pass  by  reason  of  the  executory 
contract,  and  not  because  the  permittee  him- 
self- did  the  cutting.  This  was  decided  In 
Freeman  t.  Underwood,  66  He.  229.  In  that 
case  the  permit  was  under  seal,  the  right 
granted  was  exclusive,  and  the  property  In 
the  berries  picked  even  by  a  tre^wsser  was 
held  to  be  in  the  licensee.  In  the  case  at  bar 
the  permit  was  not  under  seal,  the  right 
granted  was  not  exduslre,  and  herein  lies  the 
distinction. 

It  follows,  therefore,  that  the  cutting  by  a 
mere  trespasser  upon  one  of  the  plaintiff's 
permitted  lots  did  not  give  tlie  plalntifT  any 
property  in  the  logs  when  severed.  They 
still  belonged  to  the  landowner  to  whom  the 
trespasser,  and  not  the  plaintiff  was  liable 
for  the  stumpagfe  The  plaintiff's  contract 
did  not  cover  them. 

The  only  case  cited  by  the  plaintiff  in  sup- 
ix>rt  of  his  contention  Js  Keystone  Lumber 
Co.  T.  Koblman,  94  Wis.  465,  69  N.  W.  165,  34 
Ii.  R.  A.  821,  59  Am.  St.  Rep.  905,  but  that 
decision,  even  If  accepted  as  sound  doctrine, 
is  not  in  point  In  that  case  the  Wisconsin 
Central  Railroad  Company  had  conveyed  to 
the  plaintiff's  assignor  the  right  to  cut  and 
remove  for  its  own  use,  during  the  period  of 
twenty  years,  all  the  pine  timber  standing  on 
certain  lands  for  a  full  consideration  which 
was  paid  In  advance.  Subsequently  the  rail- 
road company  conveyed  the  lands  to  the  de- 
fendant Koblman,  reserving  to  itself  all  the 
pine  timber  standing  thereon  with  the  right 
to  enter  and  remove  the  same.  The  defend- 
ant, without  right,  cut  and  removed  the  tim- 
ber and  manufactured  It  into  lumber,  and  the 
plaintiff,  after  demand,  brought  replevin  to 
recover  the  property,  which  suit  was  sus- 
tained by  a  majority  of  the  court  The 
ground  of  the  decision  was  that  the  trespass- 
er admittedly  had  no  title  and  the  licensor 
had  no  Just  claim  for  he  had  sold  It  and  re- 
ceived his  pay.  He  was  not  injured.  **To 
preserve  the  fiction  of  legal  title  in  him  be- 
yond the  severance  can  have  no  other  effect 
than  to  obstruct  Justice.  In  Justice  the  sev- 
ered t^ber  should  belong  to  the  licensee  who 
has  bought  and  paid  for  it"  The  opinion 
further  holds  that  the  plaintiff  could  waive 
the  defendant's  tort  and  adopt  his  wrongful 
act  in  severing  and  removing  the  timber;  but 
he  must  adopt  all  bis  acts.  If  any,  and  there- 
fore should  be  allowed  to  recover  the  lumber 
only  upon  reimbursing  the  defendant  for  all 
expenses  connected  with  its  enhanced  value. 

Chief  Justice  Cassoday  In  his  dissenting 
opinion  points  out  with  clearness  and  vigor 
the  anomalies  In  this  decision  where  merely 
the  question  of  legal  title  id  a  replevin  suit 
and  not  an  equitable  accounting  was  In  is- 
sue. Without  adopting  or  rejecting  the  deci- 
sion of  the  majority  of  the  court  it  is  suf- 
ficient to  note  that  the  license  was  exclusive 
and  the  decision  rested  upon  the  full  advance 
payment  by  the  plaintiff  for  all  the  standing 


timber  on  the  land.  For  fbUt  reason,  ttie 
court  attempted  to  work  out  certain  eqnltlee 
in  the  plaintiff's  favor. 

'The  case  at  bar  lacks  this  fundamental 
fact  and  therefore  the  equities.  The  plain- 
tiff has  never  paid  the  stumpage  on  the  tim- 
ber cut  by  the  trespasser  Worster,  but  the 
defendant  did  pay  It  to  the  landowner  who 
knew  of  the  trespass  when  he  received  his 
pay.  Moreover,  the  evidence  Is  clear  that  the 
plalntlfTs  operation  did  not  reach  within  one 
mile  of  lot  9,  so  that  Worster's  cutting  in  no 
way  Interfered  with  him  or  embraced  timber 
which  he  could  by  any  possibility  have  cut 
himself.  It  would  have  remained  uncut  when 
his  permit  expired. 

The  plaintiff  has  failed  to  show  any  legal 
title  enabling  him  to  maintain  this  suit,  and 
the  entry  must  be: 

Judgment  for  defendant. 


(226  Pa.  2^ 

FREDERICKS   et   al.   v.   PENNSYLVANIA 
R.CO. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1909.) 

Watkbs  awd  Wateb  Coubses  (8  179*)— Plood- 
iNO  Lands— LiABiUTT  or  Railboad  Coii- 

PANT. 

In  an  action  against  a  railroad  company  for 
flooding  of  lands  by  an  ice  Jam  alleged  to  have 
been  caused  by  a  dam  erected  by  the  company, 
where  witnesses  for  plaintiff  were  not  present 
at  the  time  of  the  flooding,  and  their  testimony 
was  based  only  on  their  nonexpert  opiuions 
without  stating  any  facts,  showing  that  toe  dam 
was  the  cause  of  the  jam,  plaintiff  cannot  r^ 
cover. 

TEd.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  230;  Dec  Dig.  I 
179.*] 

Appeal  from  Court  of  Common  Pleas,  dln- 
ton  County. 

Action  by  James  W.  Fredericks  and  others 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.    Affirmed. 

On  a  rule  for  a  new  trial  Hall,  P.  J., 
filed  the   following  opinion: 

"This  was  an  action  of  trespass  In  which 
the  plaintiffs  sought  to  recover  from  the  de- 
fendant for  damages  which  were  sustained 
to  their  lands  by  reason  of  an  overflow  of 
ice  and  water  during  a  flood  which  occurred 
in  Bald  Eagle  creek  in  March,  1902,  alleg- 
ing that  the  overflow  of  their  lands  was 
caused  by  an  ice  Jam,  which  occurred  at  a 
point  In  the  creek  adjacent  to  said  lands, 
above  a  certain  dam  erected  by  the  defend- 
ant company,  which  It  Is  claimed  backed  the 
water  for  a  distance  of  about  two  miles,  and 
thus  caused  the  Ice  Jam.  Upon  the  trial  the 
plaintiffs  did  not  produce  a  single  witness 
who  was  present  or  who  saw  the  flood  when 
It  occurred,  but  sought  to  show  that  the 
dam  was  the  proximate  cause  of  the  over- 
flow by  the  testimony  of  witnesses  who  were 
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not:  there  and  wbo  were  not  experts,  but 
wbb  undertook  to  say  because  of  ttaelr  ac- 
quaintance with  the  stream  and  the  prem- 
ises that  it  was  their  opinion  that  the  dam 
WAS  the  proximate  cause  of  the  orerflow  and 
the  consequent  damages  which  ensued.  The 
court'  held  that  the  evidence  ot  these  wit- 
nesses was  Incompetent  to  fix  the  responsi- 
bility upon  defendant  company  and  must  be 
disregarded,  and  that.  In  the  absence  of  any 
proof  of  facts  from  which  the  Jury  might 
find  that  the  dam  was  the  cause  of  the  in- 
Jnry,  there  was  nothing  to  sustain  a  verdict 
fbF'tbe  plaintiffs,  and  directed  a  verdict  for 
the  defendant 

"The  plaintiffs'  first  to  fifth  reasons  for 
d  new  trial  are  based  upon  the  rulings  of  the 
(feurt  as  to  the  competency  of  the  opinions 
of  these  witnesses  as  evidence.  Their  sixth 
reason  goes  to  the  direction  of  the  court 
to  find  a  verdict  for  the  defendant,  and 
their  seventh  reason  alleges  that  the  court 
efrfed  In  the  following  portion  of  Its  charge 
t6  'tb»  Jury :  *I  am  therefore  of  the  opinion 
that  if  these  plaintiffs  Were  able  to  show 
tba,t'the  damages  which  occurred  to  their 
land  from  an  ordinary  flood  In  the  spring 
of  that  year  was  caused  by  the  fact  that 
this  dam  was  In  the  stream  at  that  time- 
that  1b,  if  they  had  been  able  to  show  that 
this  dam  was  the  cause  of  an  Ice  Jam  which 
caused  the  water  of  the  creek  to  overflow 
and  damage  the  plaintiffs'  land — that  the 
plaintiffs  could  recover  damages  from  the 
defendant  company  In  this  suit.  But  unfor- 
tqiiately  for  the  plaintiffs  they  have  faUed 
to  produce  on  this  trial  any  witness  who 
was  present  and  saw  that  flood.  Under  the 
dieelslon  of  the  appellate  courts  of  this  state 
in  order  to  recover  damages  In  such  a  case 
it^;ts.  necessary  that  they  should  prove  af- 
firmatively to  the  Jury  that  the  dam  was 
la  fact  the  direct  cause  of  the  damage  which 
tltey  suffered.  It  is  not  suflSclent  that  they 
sbojald  be  of  the  opinion  that  it  was  the  dam 
that  caused  the  damage.  They  must  show 
facts  to  the  jury  sufficient  to  satisfy  them 
that  It  was '  the  actual  contributing  cause. 
Now,  as  I  recollect  the  testimony  in  this 
(fase,  the  only  thing  tending  to  show  that 
this  dam  was  the  cause  of  the  damage  to 
the  plaintiffs'  farm  is  the  testimony  of  three 
or  four  different  parties  who  were  not  there 
at  the  time  of  the  flood  and  did  not  see  the 
damage  occur,  but  who  say  that  it  did  oc- 
cur, and  that  they  are  of  the  opinion  that 
this  dam  must  have  stopped  the  Ice  from 
running  out  of  that  creek,  thereby  causing 
ah  ice  gorge,  which  was  the  occasion  of  this 
Overflow.  This  is  their  opinion  only.  So 
tai  as  they  actually  knew,  this  ice  gorge, 
which  they  locate  in  the  bend  of  the  creek 
dp  there  against  the  bluff,  may  have  been 
caused  by  the  natural  location  and  contour 
of  the  stream,  and  might  have  occurred 
even  though  there  had  been  no  dam  there,  so 
ftir  as  the  evidence  in  this  case  shows ;  and 
therefore,  under  the  decisions   of  our   Su- 


preme Court,  I  feel  it  my  duty  as  a  matter 
of  law  to  determine  that  there  Is  not  sufli- 
cient  evidence  in  this  case  to  go  to  the  Jury 
on  the  question  of  damages  and  to  direct  a 
verdict  for  the  defendant*  We  are  of  the 
opinion  that  this  case  is  ruled  by  the  case 
of  Shaw  V.  Susquehanna  Boom  Co.,  125  Pa. 
324,  17  AtL  426;  and,  notwithstanding  the 
extremely  able  argument  of  the  counsel  for 
the  idalntiffs,  we  are  unable  to  see  any  dl»' 
tlnction  In  principle  between  that  case  and 
the  case  at  bar.  In  that  case  the  plaintiff 
oalled  quite  a  number  of  witnesses  who  lived 
along  the  river  opposite  the  boom  for  many 
years,  whO  testified  to  seeing  the  Jam  and 
flood  which  followed  It;  that  there  was  an 
opening  of  only  100  feet  between  the  last 
pier  of  the  boom  and  the  shore  of  the  river ; 
that  the  ice  never  went  out  of  a  part  of  the 
boom  until  spring;  that  it  was  Jammed  for 
miles  down  the  river  from  plaintiffs'  farm. 
Certain  witnesses  wtio  had  lived  on  the  bank 
of  the  river  for  50  years  testified  that  they 
never  saw- the  ice  Jam  so  that  the  high  water 
would  not  carry  it  out,  until  after  the  boom 
piers  were  built  One  witness  who  had  lived 
alongside  the  boom  for  80  years,  and  who 
also  knew  the  river  before  the  bObm  was 
constructed,  was  asked  the  following  ques- 
tion: 'Q.  From  your  knowledge  and  experi- 
ence, and  your  knowledge  of  the  action  of 
the  river,  what  do  you  say  caused  the  Ice 
Jam  in  1884?*  Defendant's  counsel  objected, 
because  the  question  asked  the  opinion  of  the 
witness,  which  is  not  admissible.  The  plain- 
tiffs can  only  show  facts  from  which  the 
Jury  are  to  find  the  facts.  The  objection 
was  sustained,  and  this  was  one  of  the 
grounds  of  error.  The  court  directed  a  non- 
suit, and  was  sustained  by  the  Supreme 
Court  The  witnesses  in  that  case  had  vast- 
ly greater  opportunity  to  Judge  than  those 
who  testified  In  this  case,  for  they  knew  the 
river  before  the  dam  and  boom  were  built. 
They  sow  how  the  Ice  froze  about  the  piers 
within  the  slack  water  and  how  it  acted  and 
gorged,  and  many  of  them  were  eyewitnesses 
of  the  flood.  In  the  present  case  there  was 
no  evidence  that  any  similar  ice  Jam  bad  oc- 
curred there,  either  before  or  after  March, 
1002,  although  the  dam  had  been  there  since 
1835.  None  of  the  wltnesss  could  testify  as 
to  the  action  of  the  stream  or  of  the  ice  In 
the  flood  of  1902,  as  none  of  them  were  there 
and  saw  it  All  they  could  do  was  to  express 
their  opinion  as  to  what  caused  the  Ice  Jam 
and  overflow  based  upon  the  facts  that  it 
had  occurred.  In  the  Boom  Company  Case 
the  Supreme  Court  says:  'The  witness  Da- 
vis was  asked  for  his  opinion  as  to  the  cause 
of  the  ice  jam  in  1884.  He  was  not  an  ex- 
pert, and  his  opinion  was  not  competent  un- 
der the  well-settled  rules  of  evidence.  It 
was  the  business  of  the  jury  to  find  the  cause 
of  the  jam  from  the  facts  given  by  the  wit 
nesses.  •  •  •  The  portion  of  the  charge 
complained  of  Is  as  follows:  "There  Is  no 
evidence  whatever  in  this  case  which  would 
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Jostlfy  a  Jmj  In  finding  that  the  defendant 
!s  In  any  way  responsible  for  the  Injury  com- 
plained of  by  the  plaintiff.  The  motion  of 
the  nonsuit  Is  allowed."  An  examination  of 
the  testimony  shows  that  the  learned  judge 
below  was  entirely  accurate  In  this  Instruc- 
tion. There  was  not  a  scintilla  to  show  that 
the  worka  of  the  boom  company  had  any- 
thing to  do  with  the  ice  jam  which  caused 
the  tnjnry  to  the  plalntilTs  propenty.  •  •  • 
They  failed  to  point  out  any  such  testimony, 
and  we  were  practically  asked  to  assume 
that,  because  there  was  an  Ice  Jam  In  the 
rl^er,  the  works  of  the  boom  company  were 
the  canse  of  it  It  was  entirely  proper  for 
the  court  below  to  nonsuit  the  plalntlirs.  It 
would  have  been  bald  error  to  submit  the 
case  to  the  Jury.' 

"The  present  case  rests  entirely  upon  the 
testimony  of  Abram  Bittner,  J.  H.  Freder- 
icks, J.  W.  Fredericks,  J.  O.  Packer,  and  B. 
O  Laubacb.  Not  one  of  these  witnesses 
testifies  to  any  facts  from  which  the  jury 
coald  hare  found  that  the  flood  was  caused 
by  this  dam.  Their  testimony  was  only  as 
to  their  opinions.  They  did  not  see  the  floo<) 
or  how  it  acted  or  how  the  Ice  jam  was 
formed,  or  that  any  ice  Jam  was  formed,  nor 
did  they  state  any  fact  as  to  the  appearance 
of  the  premises,  stream,  or  dam  that  would 
indicate  In  any  way  that  the  dam  was  the 
cause  of  an  Ice  jam.  Their  opinions  were 
based  entirely  upon  the  fact  that  the  dam 
formed  a  pool  os  high  as  its  comb,  wliich, 
however,  only  raised  the  water  to  a  point 
within  4^  feet  of  the  level  of  the  Fred- 
ericks' farm,  and  the  opening  at>ove  the 
comb  was  some  300  feet  in  width.  They 
assume  this  back  flow  of  water  as  the  cause 
of  the  Ice  jam,  though  there  was  no  evidence 
of  any  loe  Jam  ever  having  occurred  there 
dther  before  or  after,  and  this  was  an  ordi- 
nary flood.  Their  evidence  was  given  with- 
out their  having  any  knowledge  of  the  mat- 
ter or  question  practically  involved,  and 
without  any  suggestion  of  their  being  qual- 
ified to  know  or  to  testify  as  to  the  action 
of  the  water  in  this  stream  after  it  got  above 
the  height  of  the  dam. 

"For  the  reasons  under  the  decision  in  the 
case  of  Shaw  v.  Boom  Company,  above  men- 
tioned, we  are  unable  to  see  that  there  was 
any  error  on  the  trial  or  In  the  direction  of 
the  court  to  the  jury. 

The  rule  is  therefore  discharged." 

Argued  before  MITCHELL,  G.  J.,  and 
MESTREZAT,  POTTER,  ELKIN,  and 
Stewart,  JJ. 

Max  L.  Mitchell,  B.  F.  Geary,  and  W.  C. 
Kress,  for  appellants.  T.  C.  Hippie,  and 
Henry  Hippie,  for  appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  the  opinion  of  the  court  below. 


OM  Pa.  6S») 
CORNBLT  V.  ZBNTMTBR  et  aU 

(Supreme  Court  of  Pennsylvania.    May  IT, 

1909.) 

Minks  and  Minebai.8  (I  00*)— Coai.  Lxabb— 

Absionment— Unpaid  Rkntaxs. 

A  coal  lease  for  99  years  provided  for  a 
minimum  royalty.  Neither  the  lessee  nor  his 
assignee  ever  to<dc  possession  of  the  coal  or  per- ' 
formed  any  of  the  covenants  of  the  lease.  Held,  i 
that  the  assignee  could  not  recover  the  coal,  in , 
ejectment,  without  paying  the  minimum  royal- ' 
ties  in  arrears. 

(Ed.  Note.— For  other  cases,  see  Mines  and  - 
Minerals,  Dec  Dig.  (  Ca*] 

Appeal  from  Court  of  Common  Pleas, ' 
Clearfield  County.  ' 

Action  by  W.  P.  Comely  against  Porter' 
B.  Zentmyer  and  Thomas  McGlynn.  From ' 
judgment  on  a  directed  verdict  plaintiff  ai>- ' 
peals.    Affirmed.  ' 

The  court  charged  In  part  as  follows:        ' 

"As  we  look  at  this  case,  then,  gentle- 
men of  the  jury,  it  is  simply  a  question  of'' 
law,  which  we  have  determined  in  favor  of  ' 
the  defendants — ^that  they  are  entitled  to  a  I 
verdict  at  your  hands,  to  be  released,  how- 
ever, to  the  plaintiff  upon  the  payment  of  J 
the  back  royalties  due  to  them  since  their 
purchase,  amounting  to  $16,155.34.    The  time 
In  which  he  is  required  to  pay  that,  how-  ' 
ever,  is  a  matter  for  the  Jury,  and  he  Is  en- ' 
titled  in  such  conditional  verdict  to  a  re^- ' 
sonable  time.    'What  that  reasonable  time  Is, 
of  course,  we  cannot  control,  and  it  is  whol- ' 
ly  for  the  Jury.    In  the  argument  of  counsel, ' 
the  counsel  for  plaintiff  contended  they  ought  J 
to  have  a  year,  while  the  counsel  on  the , 
other  side  contended  It  should  not  exceed, 
six  months.    It  Is  wholly  for  the  jury;  the  . 
form  of  the  verdict  being  in  this  language: 
'We,  the  Jury,  find  In  favor  of  the  defoid- .' 
ants  for  possession  of  the  two  seams  of  coal ! 
In  the  lease  contract  of  June  23,  1886,  to  be 
released  to  the  plaintiff  on  the  payment  by! 
the  plaintiff  of  the  sum  of  $16,155.34,  roy- . 
altles  due  under  said  lease  contract,  with- ' 
in  the  period  of  — '■ —  months.'    It  is  your 
province,   then,  gentlemen  of  the  jury,   to  _ 
find  your  verdict  fixing  the  time  which  they  ' 
shall  have  for  repayment    Take  this  case, ' 
then,  gentlemen,  and  pass  ijpon  that  single 
question,  bringing  In  a  verdict  in  the  form  '. 
otherwise  as  I  have  given  you." 

The  Jury  returned  a  verdict  In  the  form  ' 
stated  in  the  charge. 

Argued  before  FELL,  BROWN,  MESTRB-  ' 
ZAT,  POTTER,  and  STEWART,  JJ.  ' 

Harry  Boulton  and  Oscar  Mitchell,  for  ap-  ) 
pellant.  Krebs  &■  Liverlght,  Bell  &  Harta-  i 
wick,  and  James  H.  Kelley,  for  appellees.  ; 


MESTREZAT,  J.  The  heirs  of  Robert  , 
Whiteside,  deceased,  by  an  "agreement  of  , 
lease,"  dated  June  22,  1886,  let  to  Thomas  ^ 
Barnes  and  William  Parker  all  the  coal  In  j 
two  certain  seams  or  veins  in  and  underly-  ;. 


•Por  otbM-  cases  see  same  topic  and  sectloo  NUMBBR  Is  Dee.  *  Am.  Digs.  U07  to  date,  *  Reporter  Isdexct 


Digitized  by 


Google 


M8 


78  ATI<ANTIG  BBPORTBR. 


<P* 


Ing  a  certain  tract  of  land  In  Clearfield  coun- 
ty for  a  term  of  99  years.  The  considera- 
tion or  royalty  to  be  paid  was  10  cents  per 
ton,  and  the  lessees  were  to  ship  not  less 
than  20,000  tons  a  year,  and  were  to  pay 
the  royalty  on  that  amount,  whether  It  was 
■hipped  or  not  If  the  lessees  failed  to  pay 
the  royalty  on  coal  which  had  not  been  ship- 
ped In  any  year,  they  were  to  receive  a  cred- 
it on  the  succeeding  year's  shipment  for  the 
amount  of  the  overpayment.  The  lessees 
assigned  their  "right,  title,  and  interest  In 
and  to"  the  lease  to  Comely,  the  plaintiff, 
by  a  writing  dated  May  21,  190S.  It  does 
not  appear  that  the  lessees  or  their  assignee 
ever  bad  possessloa  under  the  lease  or  per- 
formed Its  covenants.  The  defendants  claim 
title  from  the  heirs  of  Robert  Whiteside 
by  virtue  of  certain  legal  proceedings  In  the 
courts  of  Clearfield  county,  not  necessary  to 
be  referred  to  more  particularly.  It  appear- 
ed on  the  trial  that  there  are  royalties 
amounting  to  more  than  $16,000  due  and  un- 
paid to  the  lessors  or  the  parties  holding 
their  title.  The  court  directed  the  jury  to 
find  a  verdict  for  the  defendants,  to  be  re- 
leased to  the  plaintiff  on  the  payment  of  the 
royalties  due  and  unpaid  within  such  time 
as  the  Jury  might  determine  Judgment 
was  entered  on  the  verdict,  and  the  plaln- 
tlfr  has  appealed. 

We  need  not  discuss  or  determine  the 
many  questions  raised  in  the  arguments  of 
counsel.  It  Is  sulBcient  to  say  that  under 
the  undisputed  evidence  in  the  case  the 
teamed  Judge  of  the  court  below  was  clear- 
ly right  in  directing  a  conditional  verdict 
It  is  all  the  plaintiff  was  entitled  to,  and 
ft  was  a  charitable  concession  on  the  part 
of  the  defendants  to  accede  to  it  Conceding 
the  plaintiff  to  be  a  grantee  of  the  coal,  as 
he  claims,  be  is  out  of  possession,  and  seeks 
to  recover  it  by  virtue  of  an  executory  con- 
tract with  the  terms  of  which  it  is  admit- 
ted he  has  not  complied.  It  Is  settled  law 
that  a  piuintiff  under  such  circumstances  is 
not  entitled  to  the  specific  performance  of  a 
contract,  or  to  the  possession  of  the  real 
estate  which  he  claims  by  virtue  of  the  con- 
tract If  he  Invokes  the  equitable  powers 
of  the  court  to  enforce  the  contract,  the  duty 
l>  cast  upon  him  to  show  that  he  himself  has 
complied  with  its  terms.  The  plaintiff  oc- 
cupies the  position  of  the  lessees.  By  the 
assignment  of  the  lease  to  him,  he  simply 
took  all  their  '*rlght,  title,  and  interest," 
and,  therefore,  he  must  comply  with  the 
terms  of  the  contract.  Just  as  they  would 
bave  been  compelled  to  do,  had  they  at- 
tempted to  assert  their  title  against  the  les- 
■ors  or  those  claiming  under  them.  This 
be  has  failed  to  do.  As  said  in  Krentz  v. 
McKnight,  53  Pa.  810,  a  case  very  similar  to 
the  one  in  hand,  "the  infirmity  of  the  plaln- 
tiff's  case  Is  that  there  was  an  utter  failure 
to  show  performance  or  offer  of  perform- 


ance of  bis  eovenanta."  In  that  case  it  la 
held  that  "the  lessee  being  out  of  poeses- 
sion,  he  could  not  neoover  In  ejectment  witb- 
out  showing  performance  or  an  offer  of  pei^ 
formance  of  his  covenants." 

The  defendants,  wbe  claim  under  tbe 
Whiteside  heirs  and  have  been  In  posses- 
sion of  the  premises  for  nearly  10  years,  are 
not  seeking  to  annul  or  set  aside  the  agree- 
ment under  which  the  plaintiff  claims.  All 
they  ask  is  that  he,  standing  in  the  shoes 
of  the  lessees,  pay  the  purchase  money  due 
on  the  contract  It  would  be  most  inequi- 
table, without  prepayment  of  the  unpaid 
royalties,  to  permit  the  plaintiff  to  take  pos- 
session of  the  premises  after  the  great  lapse 
of  time  during  which  the  lessors  or  those 
holding  under  them  have  been  deprived  of 
the  royalties  due  them.  It  would  be  analo- 
gous to  the  case  of  a  tenant  attempting  to 
prevent  payment  of  rentals  by  collusion 
with  an  undertenant,  which  caused  Chief 
Justice  Woodward  in  Kreutz  v.  McKnight, 
63  Pa.  319,  to  remark;  "It  would  be  an  in- 
tolerable hardship  to  landlords,  if  toiants 
once  In  possession  could  allow  themselres 
to  be  ousted  by  intruders  for  more  than 
half  the  term;  neither  tenant  nor  Intruder 
rendering  tbe  stipulated  rent"  The  defend- 
ants are  not  claiming  royalty  for  any  coal 
which  they  or  their  lessees  mined  and  re- 
moved. That  is  not  Included  in  the  verdict 
as  is  shown  by  the  court's  charge. 

The  Judgment  of  tbe  court  below  is  af- 
firmed. 

aMP«L«M) 
HUNT  V.  PHILADELPHIA  &  R.  RYl  Cftf 

(Supreme  Court  of  Pennsylvania.     May  10, 
1009.) 

1.  OotTBTS  (i  104*)— DBCISIOHS— NBClsaiTT  0» 

Opihiow. 

Under  Act  April  22,  1006  (P.  L.  ZSAl.  when 
tbe  court  enters  jud;;inent  notwithstanding  the 
verdict,  it  must  be  such  Judgment  as  should  have 
been  entered  upon  the  evidence,  and  it  is  tbe 
duty  of  tbe  rourt  to  point  out  in  an  opinion  the 
eviapnce  which  sustains  it  in  setting  a&ide  the 
verdict 

rE!d.  Note.— For  other  cases,  see  Conrta,  Cent 
Dig.  I  353;    Dec.  Dig.  |.104.*1 

2.  Master  and  Servant  ({  281*) — iRjmiEa 
TO  Servant— Questions  for  Jury. 

In  an  action  by  a  brakeman  a^itist  a  rail- 
road company  to  recover  for  personal  injuries, 
where  plaintiff  was  working  on  a  train  belonging 
to  his  own  company,  but  operated  on  defend- 
ant's track,  and  was  injured  by  the  alleged  neg- 
lisrence  of  tbe  engineer  on  one  of  defrndnnt's  en- 
f;ines,  tbe  evidence  held  Kuffioient  to  submit  to 
the  jury  tbe  question  of  identification  of  ths 
engine  and  engineer. 

[E^.  Note.— For  other  rases,  see  Master  and 
Servant  Cent  Dig.  {  1000;    Dec.  Dig.  I  2S1.*] 

8.  WiTRESSKS    (I   247*)— EZAMINATIOII— IDDI- 

iHTCATioH  or  Subjeot-Matter. 

In  an  action  against  a  railroad  company, 
where  tbe  witnesses  give  an  abbreviated  form  of 
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the  name  by  wbtcli  the  eompany  li  popularly 
known,  it  a  sufficient. 

[£d.  Note.— For  other  cases,  see  WitnesMs, 
Cent  Dig.  I  858;  Dec.  Die  |  247.*] 

Appeal  from  Conrt  of  Common  Pleaa, 
Philadelphia  Coimty. 

Action  by  Howard  A.  Hunt  against  the 
Philadelphia  &  Heading  Railway  Company. 
From  a  Judgment  for  defendant  notwltb- 
■tandlng  the  verdict,  plalntUt  appeala  Re- 
versed. 

Argned  before  MITCHBLL,  a  J.,  and 
FELL.  MESTRSZAT,  KLKIN,  and  STEW- 
ART. JJ. 

Tbomaa  Learning  and  John  R.  E.  Scott, 
(or  appellant  Wm.  Clark  Maaon  and  Gavin 
W.  Hart,  for  appellee. 

MESTREZAT.  J.  Aa  auggested  by  the 
learned  counsel  for  the  appellee,  there  is  but 
a  single  question  presented  for  consideration 
on  this  appeal,  and  that  Is  whether  there 
was  any  '^evidence  that  the  defendant  was 
in  control  of  the  operation  of  that  engine 
(which  caused  the  accident)  or  In  any  way 
connected  with  it"  The  trial  Judge  held 
there  was  suSiclent  evidence  of  this  fact  to 
go  to  the  jury,  saying:  "This  case  is  pnr^ 
ly  for  the  exercise  of  your  functions,  and  It 
la  not  necessary  for  the  court  to  at  any 
length  review  the  facts  which  aa  far  as  they 
go  are  uncontradicted."  At  the  conclusion 
of  the  ptaintiS's  testimony,  the  defendant 
moved  the  court  for  a  nonsuit  on  the  ground 
that  there  was  no  evidence  to  warrant  the 
Jury  In  finding  that  the  engine  which  was 
alleged  to  be  the  cause  of  the  plaintlfTs  In- 
juries was  in  control  of  the  defendant  com- 
pany. The  motion  was  denied,  the  case  was 
submitted  to  the  Jury,  and  a  verdict  was 
returned  for  the  plalntUC.  Subsequently,  on 
motion  of  cotinsel,  the  court  altered  a  Judg- 
ment non  obstante  veredicto  In  favor  of  the 
defendant  In  entering  this  Judgment  the 
conrt  filed  no  opinion  and  assigned  no  rea- 
sons for  Its  action.  In  the  recent  case  of 
Rankin  v.  Rankin,  224  Pa.  614.  73  Atl.  920, 
the  conrt  of  common  pleas  No.  2  of  Phila- 
delphia county  sustained  exceptions  to  a 
master's  report  without  filing  an  opinion  or 
assigning  reasons  therefor.  It  was  held  that 
the  trial'  court  had  failed  to  perform  Its  du- 
ty, that  it  should  have  filed  an  opinion  set- 
ting forth  its  reasons  for  Its  action  In  revers- 
ing the  master,  and  the  case  was  remanded, 
with  directions  to  the  court  to  file  such  opin- 
ion. 

In  the  present  case  the  Judgment  was  en- 
tered under  the  provisions  of  the  act  of 
April  22,  1006  (P.  Ia  286).  This  act  provides 
that,  where  binding  instructions  have  been 
refused,  the  party  presenting  the  request 
for  such  Instructions  may  move  the  court 
to  have  all  the  evidence  taken  upon  the 
trial  duly  certified  and  filed,  and  for  Judg- 
ment  non   obstante   veredicto  thereon,  and 


that  thereupon  It  shall  be  the  duty  of  the 
court  it  It  does  not  grant  a  new  trial,  to  so 
certify  the  evidence,  and  to  enter  such  Judg- 
ment as  should  have  been  entered  upon  that 
evidence."  Where,  therefore.  Judgment  Is 
entered  notwithstanding  the  verdict.  It  must 
be  "such  Judgment  as  should  have  been  en- 
tered upon  that  evidence,"  and  hence  It  Is 
the  duty  of  the  court  In  entering  the  Judg- 
ment to  point  out  In  an  opinion  the  evldenc* 
which  sustains  It  In  setting  aside  the  ver- 
dict and  in  holding  that  the  evidence  does 
not  sustain  the  verdict  of  the  Jury.  The* 
Judge  having  ruled  on  the  trial  of  the  cause 
that  the  evidence  of  the  plaintlfTs  claim  was 
sutBclent  to  submit  to  the  Jury,  Justice  to 
him  as  well  as  to  the  defeated  litigant  re- 
quires the  court  in  banc,  when  It  enters  a 
Judgment  non  obstante  veredicto,  to  point 
out  wherein  the  trial  Judge  was  in  error  In 
holding  that  the  evidence  was  sufficient. 
The  act  of  the  court  in  entering  Judgment 
notwithstanding  the  verdict  without  assign- 
ing Its  reasons  for  reversing  the  trial  Jndge, 
is  not  Judicial,  but  arbitrary,  and  a  violation 
of  the  manifest  intent  of  the  statute  author- 
izing the  Judgrment  The  act  of  1905  clearly 
contemplates  that  a  Judgment  non'  obstante 
veredicto  shall  be  entered  upon  the  evidence 
submitted  to  the  Jury  and  filed  of  record, 
and  that  the  court  is  only  warranted  In  set- 
ting aside  the  verdict  for  sufficient  reasons 
arising  from  the  evidence;  These  reasons 
should  necessarily  be  embraced  In  an  opin- 
ion filed  at  the  time  the  court  enters  th* 
Judgment 

The  court  below  having  failed  to  perform 
its  duty  In  assigning  reasons  for  its  action 
in  entering  the  Judgment  notwithstanding 
the  verdict,  the  case  should  properly  be  re- 
manded for  that  purpose.  We  would  make 
an  order  to  this  efTect  if  it  were  not  for  the 
fact  that  the  Judgment  entered  by  the  conrt 
is  clearly  erroneous,  and  Is  wholly  unsup- 
ported by  the  evidence  which  the  Judge  held ' 
to  be  competent  and  admitted  on  the  trial 
of  the  causa  This  evidence  Is  brief,  and  In 
order  to  prevent  further  delay  In  the  adjudi- 
cation of  the  rights  of  the  parties  we  have 
concluded  to  pass  at  once  upon  the  single 
question  raised  by  the  assignment,  which 
alleges  error  by  the  conrt  "In  granting  de- 
fendant's motion  for  Judgment  non  obstante 
veredicto." 

We  are  clear  that  there  was  sufficient  evt- 
dence  to  submit  to  the  Jury  on  the  questloa 
of  the  defendant's  control  of  the  operation 
of  the  engine  which  caused  the  collision  le- 
suiting  In  the  plaintiff's  injuries.  It  is  con- 
ceded that  the  railroad  tracks  where  the  ac- 
cident happened  belonged  to  the  Baltimore 
ft  Ohio  Railroad  Company.  A  train  of  abont 
40  freight  cars  being  hauled  by  the  Balti- 
more ft  Ohio  Company's  locomotive  stopped 
near  Race  street  on  the  eastern  side  of  the 
Schuylkill  river  In  the  city  of  Phlladelpbla. 
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The  train  was  divided,  the  locomotive  and 
two  cars  gdlng  forward  and  the  balance  of 
the  cars  left  standing  on  the  track.  The 
^plaintiff  was  the  bead  brakeman  of  the  train, 
,and  when  it  was  divided  he  assisted  in 
shunting  one  of  the  two  cars  attached  to  the 
{engine  Into  the  Race  street  siding;  the  two 

,  parts  of  the  train  being  separated  by  a  gap 
of  6  or  8  car  lengths.    While  he  was  thus 

.engaged,  an  engine  approached  the  rear  of 
the  cars  left  standing  on  the  track,  pushed 
I  them  forward  until  they  collided  with  the 

.  car  which  was  being  shunted  into  the  Race 

.street  swltcii,  causing  a  collision  which  re- 
, salted  in  the  plaintiff's  injuries.  The  plaln- 
,tlS  claims  that  this  was  an  engine  of  the 
Philadelphia  &  Reading  Railway  Company, 
,the  defendant,  and  was  at  the  time  in  the 
control  of  and  was  being  operated  by  that 
/Company's  servants.  We  think  the  testi- 
mony produced  by  the  plaintiff  and  admit- 
:ted  by  the  court  was  suflacient  to  sustain  Its 
contention.  The  conductor  in  charge  of  the 
Baltimore  &  Ohio  train  was  called  as  a  wit- 
,ness,  and  he  testified  that  he  bad  been  work- 
ing with  this  company  three  years,  and  that 
))e  was  familiar  with  the  engines  passing 
'UP  and  down  this  part  of  the  company's 
'tracks.  He  says  he  saw  on  those  tracks 
engines  marked  "Philadelphia  &  Reading." 
"Q.  Whose  engine  was  It  that  was  pushing 
itbe  half  of  this  train?  A.  The  Philadelphia 
:&  Reading  engine.  Q.  Did  you  know  the 
engineer  who  was  running  the  engine?  A. 
'A .  fellow  named  Seward.  Q.  Who  did  be 
work  for?  A.  The  Philadelphia  &  Reading. 
.Q.  I  guess  you  knew  the  engine,  too,  didn't 
tyou?  A.  Tes;  I  knew  It  was  a  Philadelphia 
&  Reading  engine,  of  course."  The  rear 
brakeman  on  the  Baltimore  &  Ohio  train, 
manifestly  an  unwilling  witness  for  the 
plaintiff,  testified  that  It  was  his  duty  to 
protect  the  cars  left  standing  on  the  track. 
He  testifies  that  the  engine  which  caused 
the  collision  came  up  to  the  rear  ef  the 
train  to  make  a  coiipllng;  that  he  signaled 
the  en^neer  to  stop,  but  he  did  not  heed 
the  signal.  In  his  testimony  he  refers  to 
-the  engineer  In  charge  of  the  engine  which 
'made  the  coupling  as  "the  Reading  engi- 
neer." 

We  think  this  and  the  other  evidence  in 
the  case  was  suf&cient  to  submit  to  the  Jury 
on  the  question  of  the  identification  of  the 
engine  and  the  engineer.  It  does  not  de- 
ftract  from  or  weaken  it  that  the  witnesses, 
in  referring,  to  the  defendant  company,  did 
not  give  its  full  corporate  name.  It  may 
be  that  there  are  other  corporations  contain- 
ing the  words  "Philadelphia  &  Reading"; 
but  they  do  not  appear  In  this  case,  except 
in  the  argument  of  counsel.  It  is  seldom 
that  a  witness  In  a  railroad  case,  or  even 
ithe  court,  gives  the  full  corporate  name  of 
the  railroad  every  time  there  Is  occasion  to 
speak  of  the  corporation  in  the  progress  of 


the  trial.  If  a  nonsuit  Is  to  be  granted  n^ 
on  such  a  technicality,  the  public  should 
have'  notice  of  It,  as  there  is  no  such  prec- 
edent to  sustain  It  in  the  books.  Any  Pbll- 
adelphta  jury  would  understand,  in  an  ac- 
tion against  the  defendant  company,  what 
a  witness  would  mean  tn  the  use  of  the 
words  "PhUadelphla  &  Reading,"  "Reading," 
the  "Reading  Railroad.  Company,"  or  the 
"Reading  Itellway  Company."  While  every 
person  In  Philadelphia  and  vicinity  knowa 
of  the  railroad  operated  by  the  defendant 
company,  yet  he  may  not  know  whether  the 
word  "railroad"  or  "railway"  ,1s  used  in  the 
corporate  name;  very  few  persons  Indeed, 
who,  if  they  should  hear  of  one  Injured  on 
the  "Reading,"  would  not  at  once  know 
that  be  had  been  injured  on  the  Phllad^- 
phla  &  Reading  Railway.  In  fact.  It  Is  com- 
mon experience  that,  when  the  employes  of 
a  railroad  speak  of  or  testify  In  regard  to 
any  of  the  leading  railroads,  they  use  a  gen- 
erally recognized  abbreviated  form  for  the 
full  corporate  name  of  the  road.  It  is  not 
within  reason  to  believe  that  the  witnesses 
who  testified  In  this  case  did  not  refer  to  the 
defendant  company  in  speaking  of  the  engine 
which  caused  the  plaintiff's  injuries,  and 
that  the  jury  did  not  so  understand  the  wit- 
nesses. 

If  the  jury  were  satisfied  from  the  evi- 
dence that  the  engine  responsible  for  the  col- 
lision was  owned  by  the  defendant  company, 
and  was  being  operated  by  Its  servants  at 
the  time  of  the  accident,  they  may  infer.  In 
the  absence  of  testimony  to  the  contrary, 
that  the  engine  was  on  the  Baltimore  & 
Ohio  Company's  road  by  consent  of  that 
company.  It  will  not  be  presumed,  under 
the  circumstances  of  this  case,  that  the  de- 
fendant's servants.  In  operating  the  engine 
on  the  Baltimore  &  Ohio  trades,  were  trea- 
passers,  but  rather  that  the  engine  was  oper- 
ated on  the  tracks  In  pursuance  of  a  traffic 
arrangement  between  the  two  companies. 

It  is,  of  course,  the  duty  of  the  plaintiff, 
in  this  as  well  as  In  other  cases,  to  sustain 
his  claim  by  competent  evidence.  We  think 
he  has  done  so,  and  that.  If  the  defendant 
company  desired  to  relieve  Itself  from  re- 
sponsibility for  the  accident  resulting  In  the 
plaintlfT's  injuries,  It  should  have  produced 
testimony  to  meet  the  burden  shifted  to  It  by 
the  plaintiff's  evidence. 

The  judgment  of  the  court  below  Is  re- 
versed, and  that  court  is  directed  to  ^tter 
judgment  upon  the  verdict 


(214  p«.  ao) 

HUNT  V.  PHILADELPHIA  &  R.  RY.  CO. 

(Supreme  Court  of  Pennsylvania.     May  20, 
1909.) 

Affkal  and  Ebbob  (f  347*)— -Remand— Entbt 
OF  Judgment— TiMB  of  Taking  Appeai,. 
Where  a  judgment  notwithstanding  the  ver- 
dict is  reversed  on  appeal,  and  the  court  is  di- 
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Mcted  to  enter  Jadeinent  on  the  Terdict,  the  right 
of  appeal  in  the  original  suit  will  ran  from  the 
date  of   the  judgment  entered   below. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1897;   Dec.  Dig.  f  347.*] 

On  motion  to  modify  Judgment    Denied. 
For  former  opinion,  see  73  AtL  96S. 

PER  CURIAM.  In  this  case  there  was  a 
verdict  for  plaintlfT,  Judgment  non  obstante 
veredicto  for  defendant,  and  a  reversal  by 
this  court,  and  a  direction  to  the  court  I>eIow 
to  enter  Judgment  on  the  verdict.  Tt>e  de- 
fendant now  asks  for  a  modification  of  our 
Judgment,  on  the  theory,  apparently,  that 
it  will  lose  Its  right  of  appeal  by  lapse  of 
tlm«.  This  is  a  misapprehension.  The  or- 
der of  this  court  is  so  worded  that.  Instead 
of  entering  the  necessary  Judgment  onrselves, 
we  direct  the  court  below  to  enter  it,  and 
the  defendant's  right  of  appeal  in  the  orig- 
inal suit  will  run  from  the  date  of  that 
Judgment  so  entered. 


024  Pa.  564) 

SACCONB  et  al.  v.  WEST  END  TRUST  00. 


et  al. 

(Supreme  Court  of  Pennsylvania. 
1909.) 


May  3, 


1.  BouNDARira  (8  21*)— Pbivatk  Klixt. 

There  is  no  distinction  between  a  call  for 
a  pablic  highway  as  a  boundary  and  an  open- 
ed private  alley,  and  grantee  takes  the  fee  to 
the  center  of  the  alley,  as  well  as  to  the  center 
of  the  highway. 

fEd.  Note.— For  other  cases,  see  Bonndaries, 
Cent  Dig.  |  131 ;   Dec.  Dig.  f  21.*] 

Z  Bound  ABIES  (|  21*)— Contbaot— Oonstbfc- 

noN— Pbesumptions. 

Title  to  the  fee  of  an  alley  laid  ont  across 
one  end  of  premises  will  be  presnnied  to  pass, 
in  the  absence  of  express  or  implied  exception, 
where  the  premiseB  are  described  as  Iwunded  by 
the  alley. 

[ESd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {  131 ;  Dec.  Dig.  {  21.*] 

3.   BOUNDABIES    (I    21*)  — LaNP    CONVKTSD  — 
CONBTBUCTION  OF  CONTBACT. 

Ail  owner  of  premises  at  intersecting  streets 
divided  them  into  five  lots.  The  comer  lot  and 
three  nearest  it  were  59  feet  deep,  and  the  fiir^ 
ther  lot  62  feet  The  first  four  lots  were  de- 
scribed in  deeds  to  various  grantees  as  extending 
to  a  3-foot  alley  laid  out  for  the  accommoda- 
tion of  theirs  and  other  adjoining  lots,  and  each 
deed  of  the  five  lots  granted  "the  free  nse  and 
privilege  oP'  the  alley  for  a  common  passage- 
way. The  owner  had  no  land  on  the  opposite 
side  of  the  alley.  Beld,  that  the  grantees  of 
the  comer  lot  and  three  nearest  it  took  tbe  fee 
to  so  much  of  the  alley  as  was  immediately  back 
of  their  respective  lots,  anbject  to  the  easement 
of  the  other  grantees. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {  131 ;  Dec.  Dig.  |  21.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Amicable  action  of  ejectment  by  Albertlna 
Wickersham  Saccooe  and  others,  by  John  P. 
Eeator,  their  guardian,  and  Mary  W.  Taf- 
llnl  D'AngelIco,  against  the  West  End  Trust 


Company   and   another.     Judgment   for   d^ 
fendants,  and  plaintiffs  appeal.    Afflrmed.,'.' 
Argued    before    MITCHELL,    C.    J.,    api 
FELL,    BROWN,    MESTREZAT,    POTTElU 
ELKIN,  and  STEWART,  JJ. 

H.  Gordon  McCouch,  George  S.  Mnnson, 
James  McMullan,  and  Keator  &  Johnson,  for 
appellants.  John  Hampton  Barnes,  for  ap> 
pellees.  H.  0. 4  B.  H.  Evans,  Watson  &  Free- 
man, and  Robert  Woods  Sutton,  amid  curla^ 

POTTER,  J.  This  was  an  amicable  action 
of  ejectment  brought  to  recover  possessloti 
of  a  strip  of  ground,  8  feet  in  width  and  '80 
feet  In  depth,  situated  on  the  west  side  of 
Broad  street,  59  feet  south  of  its  intersection 
with  South  Penn  Square,  in  the  city  of  Phila- 
delphia. The  parties  agreed  upon  a  caste 
stated,  which  disclosed  the  following  factd-: 
On  April  21,  1832,  Robert  A.  CaldcleuRh  con- 
veyed to  various  grantees  five  lots  of  grounA 
situated  on  South  Penn  Square  west  of  Brbad 
street  each  20  feet  in  width;  the  comet 
lot  and  the  three  lots  nearest  to  it  being  5ft 
feet  In  depth  and  the  westernmost  lot  (SZ 
feet  deep.  Each  of  the  first  four  lots  was 
described  in  the  deeds  as  extending  "to  k 
three  feet  wide  alley  laid  out  and  opened  hjr 
the  said  Robert  A.  Caldcleugh  for  the  ac- 
commodation of  this  and  other  lots  adjolniul; 
thereto,  and  leading  westward  from  the  salA 
Broad  street  to  the  depth  of  eighty  feet*' 
Each  of  the  five  deeds  contained  a  grant  olF 
"the  free  use  and  privilege  of  the  said  three 
feet  wide  alley  as  and  for  a  passageway  and 
water  course  in  common  with  the  ownertt 
and  occupiers  of  tbe  said  adjoining  lots." 
From  the  date  of  the  deeds  each  of  the  owiif- 
ers  of  the  lots  continued  to  have,  use,  and  ed- 
Joy  the  free  and  uninterrupted  use  and  privi- 
lege of  the  alley  as  and  for  a  pnssaKeway  anfl 
water  course  in  common  with  the  owners  and 
occupiers  of  the  other  four  lots. 

On  November  11,  1848,  Robert  O'Neill  a^ 
quired  title  to  the  premises  adjoining  th» 
alley  on  the  south,  and  on  June  26,  1848, 
Caldcleugh  conveyed  to  O'Neill  the  soil  df 
tbe  alley  in  fee,  subject  to  the  uses  and 
privileges  granted  to  the  owners  of  the  Ie48 
adjoining.  On  August  9,  1849,  O'Neill  con- 
veyed to  one  Wickersham  the  premises  sooth 
of  the  alley,  "together  with  the  free  aiid 
common  use  and  privilege  of  the  aforesaid 
three  feet  wide  alley  as  and  for  a  passage- 
way and  water  course  Into  and  from  Broad 
street  at  all  times  forever."  Subsequently, 
by  various  conveyances,  three  of  the  lots  nexk 
the  comer,  originally  granted  by  Calddevgli, 
became  vested  in  the  West  End  Trust  Ctnil- 
pany,  and  the  other  two  lots,  as  well  as  th» 
premises  south  of  the  alley,  granted  b^' 
O'Neill  to  Wickersham,  became  vested  In  th^ 
Girard  Trust  Company.  Both  companies 
made  use  of  the  soil  of  the  alley  In  conneo- 
tlon  with  buildings  erected  on  their  respeettvw 
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premises,  and  on  October  6,  1006,  they  enter- 
ed into  an  agreement  with  each  other  "that 
the  said  alley  be  and  the  same  la  hereby 
abandoned  and  vacated." 

The  plaintiffs  are  the  heirs  at  law  of  Rob- 
ert O'Neill,  grantee  of  Caldcleugh  by  the 
deed  of  June  26,  1848,  and  the  defendants 
are  the  West  End  Trust  Company  and  the 
Glrard  Trust  Company.  Upon  the  facts  stat- 
ed, the  court  below  held  that  each  of  the 
grantees  of  Caldcleugh,  under  the  ftiur  deeds 
of  April  21,  1832,  took  a  fee-simple  title  to 
«o  much  of  the  ground  In  dispute  as  lay  im- 
mediately in  the  rear  of  the  lot  he  bought, 
subject  to  an  easement  in  the  owners  of  the 
■other  lota,  and  that  Caldcleugh  parted  with 
all  his  Interest  at  that  time,  and  no  title  to 
the  soil  of  the  alley  passed  by  the  deed  of 
Caldcleugh  to  O'Neill  on  June  26,  1848. 
Judgment  was  entered  on  the  case  stated  for 
the  defendants,  and  the  plaintiffs  tutve  ap- 
pealed. 

If  the  alley  in  question  had  been  a  public 
highway,  the  grantees  of  land  bounded  there- 
by would  without  doubt  have  taken  the  fee 
to  the  center  of  the  highway,  if  the  grantor 
owned  such  fee,  and  had  need  no  language 
in  his  deed  indicating  an  intention  to  retain 
the  fee  in  the  highway.  In  one  of  our  latest 
cases  bearing  on  this  question  (Willock  T. 
Beaver  Valley  R.  B.  Co.,  222  Pa.  590.  595, 
72  Atl.  237,  238),  our  Brother  Elkin  said: 
"If  the  plan  of  lots  in  the  present  case  had 
been  laid  out  by  an  individual  in  precisely 
the  same  manner  as  the  commonwealth  had 
done,  and  lots  had  been  sold  with  streets  as 
boundaries,  the  title  to  the  fee  to  the  center 
of  the  streets  would  have  passed  to  the  par- 
chasen  This  is  the  rule  of  oar  cases  from 
Paul  V.  Carver,  28  Pa.  223,  67  Am.  Dec.  413, 
to  Neely  v.  Philadelphia,  212  Pa.  651,  61  Atl. 
1006."  We  can  see  no  good  reason  why  the 
same  rule  should  not  apply  to  land  which  is 
conveyed  as  bounded  by  a  private  way. 
The  doctrine  was  substantially  adopted  by 
this  court  in  Ellis  v.  Academy  of  Music,  120 
Pa.  608,  623,  15  Atl.  494,  406,  6  Am.  St  Rep. 
739,  where  it  was  said :  "Nor  did  the  court 
err  in  charging  that  parties  who  are  entitled 
to  a  free  use  of  an  alley  have  the  same  right 
In  it  that  the  public  has  in  its  highways,  and 
that  if  the  way  in  this  case  were  vacated 
die  soil  would  belong  to  the  plaintiff  and 
defendant  as  tenants  in  common.  By  the 
several  grants  to  these  parties,  their  prop- 
erties were  not  only  bounded  on  the  alley 
In  controversy,  but  it  was  made  appurtenant 
to  those  properties.  Nothing,  therefore,  was 
left  in  the  owner,  and  if  the  fee  did  not 
vest  in  these  grantees  it  is  hard  to  tell  where 
it  is.  The  case  is  very  much  like  that  of 
Holmes  V.  Bellingbam,  reported. in  7  O.  B. 
(N.  S.)  328,  in  which  Cockbum,  C.  J.,  says: 
The  direction  complained  of  is  that  the 
learned  Judge  told  the  Jury  that  there  was 
a  presumption.  In  the  case  of  a  private  way 
or  occupation  road  between  two  properties, 
that  the  soil  of  the  road  belongs  usque  ad 


mediam  to  the  owners  of  the  adjoining  prop- 
erty on  either  side.  That  proposition,  sub- 
ject to  the  qualification  which  I  shall  pres- 
ently mention,  and  which,  I  take  it,  was 
necessarily  involved  in  what  afterwards  fell 
from  the  learned  Judge,  is  in  my  opinion  a 
correct  one.  The  same  principle  which  ap- 
plies to  a  public  road,  and  which  is  the 
foundation  of  the  doctrine,  seems  to  me  to 
apply  with  equal  force  to  the  case  of  a  pri- 
vate road.'  As  the  doctrine  here  stated 
seems  to  be  reasonable  and  sound,  we  can- 
not understand  why  we  should  not  adopt  it 
It  seems  to  be  admitted  that  were  the  alley 
public,  its  vacation  would  vest  in  each  of 
the  parties  the  unincumbered  one-half  of  the 
fee  in  severalty,  and  why  this  should  not 
apply  to  a  private  way,  where.  Just  as  in 
the  case  of  a  public  way,  by  the  grant  it  was 
made  appurtenant  to  the  several  properties, 
we  cannot  understand."  The  reference  above 
to  the  plaintiff  and  defendant  as  being  ten- 
ants in  common  of  the  soil  in  the  alley  In 
case  it  was  vacated  was  probably  a  slip  of 
the  pen,  as  later  in  the  opinion  it  is  stated 
that  vacation  would  vest  in  each  of  the  par- 
ties one-half  of  the  fee  in  severalty.  In  Rice 
V.  Clear  Spring  Coal  Co.,  186  Pa.  49,  40  AtL 
149,  the  rule  which  was  approved  by  this 
court  was  thus  stated :  "When  the  boundary 
given  in  a  deed  has  physical  extent  as  a 
road,  street  or  other  monument  having 
width,  courts  will  so  Interpret  the  language 
of  the  description,  in  the  absence  of  any  ap- 
parent contrary  intent,  as  to  carry  the  fee 
of  the  land  to  the  center  line  of  such  monu- 
ment" And  in  Schmoele  v.  Betz,  212  Pa.  32, 
6i  Atl.  625,  108  Am.  St  Rep.  846.  a  case 
which  Involved  the  use  of  a  private  alley, 
the  doctrine  was  again  cited  with  approval 
that,  in  case  of  vacation,  the  rule  which  ap- 
plies to  a  public  highway  is  to  be  applied  as 
between  parties  entitled  to  the  use  of  a  pri- 
vate alley. 

In  some  of  our  cases  the  language  used  ap- 
pears to  sustain  the  contention  of  appel- 
lants that  there  is  a  distinction  between  a 
call  for  a  public  highway  as  a  boundary  and 
a  private  street  or  alley  so  designated.  But 
we  think  upon  examination  that  these  de- 
cisions were  not  intended  to  go  farther  than 
to  hold  that  where  land  is  conveyed  as 
bounded  by  an  unopened  street  the  grantee 
takes  the  fee  only  to  the  side  line  of  the 
street  with  an  easement  over  its  bed.  Thus 
in  Cole  V.  Philadelphia,  199  Pa.  464,  49 
Atl.  808,  the  deed  called  for  a  street  which 
was  unopened,  and  it  was  held  that  the 
call  for  an  unopened  street  as  a  boundary 
only  conveyed  the  title  to  the  side  of  the 
street  and  not  to  the  middle  thereof.  In 
Clymer  v.  Roberts,  220  Pa.  162.  69  AtL 
648,  the  deed  called  for  "the  middle  line 
of  Howard  street  50  feet  wide ;  thence 
along  the  middle  line  of  said  Howard  street" 
Howard  street  was  at  the  time  an  unopened 
street;  but  it  was  held  that  the  purpose  of 
making  the  boundary  to  be  the  middle  line  of 
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the  street  was  to  vest  the  tee  in  the  grantee 
as  far  as  the  center  line,  notwithstanding 
the  fact  that  the  street  was  at  the  time  un- 
opened. In  Robinson  t.  Myers,  67  Pa.  9, 
where  the  rule  with  regard  to  unopened 
streets  seems  to  bare  been  first  laid  dowu, 
this  distinction  Is  expressly  made.  Justice 
Williams,  after  stating  the  doctrine  of  Paul 
V.  Carver,  26  Pa.  223,  67  Am.  Dec.  418,  and 
Cox  T.  Freedley,  83  Pa.  124,  75  Am.  Dec.  584, 
said,  with  reference  to  the  case  then  before 
him :  "But  in  this  case  there  was  no  alley  or 
street  by  which  the  lots  were  iMunded.  The 
recorded  plan,  which  is  to  be  taken  as  a 
part  of  the  defendant's  title,  shows  that  the 
ground  in  question  is  a  lot,  and  not  a  street 
And  it  is  admitted  that  no  alley  was  ever 
laid  out  over  the  lot,  or  ever  used  by  the 
public  or  by  private  individuals.  There  is, 
then,  no  ground  or  reason  for  the  application 
of  the  rule  laid  down  in  Paul  v.  Carver 
to  this  case."  The  case  of  Van  O'Llnda  v. 
Lothrop,  38  Mass.  292,  32  Am.  Dec.  261,  cit- 
ed in  Robinson  v.  Myers,  and  also  by  Justice 
Mercor  In  Spackman  v.  Steidel,  88  Pa.  468, 
relied  on  by  appellants,  was  also  a  question 
of  an  unopened  street.  Morton,  J.,  said 
(page  296  of  38  Mass.  [82  Am.  Dec.  261]) : 
"Tlie  street  did  not  then  exist  in  actual  use, 
but  only  In  contemplation."  Ttie  decision 
there  seems  to  have  gone  upon  the  ground 
that  the  deeds  showed  an  intention  by  the 
grantor  to  exclude  the  fee  of  the  street  from 
the  grant. 

In  the  present  case  the  language  of  the 
deeds  from  Caldeleugb,  as  set  forth  in  the 
case  stated,  shows  that  at  the  time  of  the 
oonveyancee  the  alley  was  already  "laid  out 
and  opened  by  the  said  Robert  A.  Cald- 
deugh";  and  it  further  appears  from  the 
case  stated  that  after  the  conveyances  were 
made  the  owners  of  the  lots  continued  the 
use  of  the  alley,  and  It  was  not  abandoned  or 
vacated  until  October  6,  1905,  a  period  ot 
over  78  years.  So  that  the  facts  of  this 
case  distinguish  it  clearly  from  Robinson  v. 
Myers,  supra,  and  the  subsequent  cases 
relating  to  unopened  streets  and  highways. 
When  Justice  Mercur,  in  delivering  the  opin- 
ion of  this  court  in  Spackman  v.  Steidel,  88 
Pa.  453,  said:  "Where  the  street  called  for 
a  boundary  is  not  a  public  highway,  nor 
dedicated  to  public  use,  the  grantee  does  not 
take  title  In  fee  to  the  center  of  it,  but  by 
implication  acquires  an  easement  or  right  of 
way  only  over  the  lands" — and  then  cites  the 
cases  which  we  have  above  referred  to  (Van 
O'Llnda  v.  Lothrop  and  Robinson  v.  Myers), 
we  think  it  is  apparent  that  be  had  in  mind 
cases  where  the  deed  called  for  a  street  that 
was  unopened,  as  the  two  cases  which  he 
cites  liad  reference  to  such  unopened  streets. 

Hie  authorities  are  uniformly  to  the  ef- 
fect that  the  question  of  whether  the  grant 
includes  the  fee  to  the  bed  of  the  highway 
Is  one  of  Intention.    The  grantor  in  the  pres- 


ent case  did  not  expressly  except  from  his 
conveyances  the  fee  of  the  alley  In  the  rear 
of  the  lots  conveyed,  and  it  Is  hardly  reason- 
able to  suppose  that  be  intended  to  reserve 
a  strip  at  the  end  of  the  four  lots.  S  feet 
wide  and  80  feet  long,  which  he  was  sub- 
jecting to  easements  which,  so  long  as  claim- 
ed by  the  grantees,  would  prevent  him  from 
making  any  beneficial  use  of  the  fee  in  the 
strip.  We  think  it  is  apparent  that  Cald- 
eleugb in  1832  intended  to  part  with  his  en- 
tire interest  in  the  property,  and  that  the 
alley  was  laid  out  and  opened,  as  stated  in 
his  deeds,  "for  the  accommodation  of  this  and 
other  lots  adjoining  thereto."  It  will  be  te- 
cilled  'that  the  westernmost  lot.  No.  5,  was 
d(-<!cribed  as  I>elng  62  feet  in  depth,  and  that 
Caldcleugh  did  not  reserve  the  3  feet  at  the 
rear  of  that  lot.  If  he  had  intended  to  re- 
serve to  himself  the  fee  in  the  alley,  he  would 
naturally  have  reserved  the  same  space  in 
the  rear  of  lot  No.  5.  But  he  evidently  con- 
veyed that  lot  to  its  full  depth,  because,  as 
it  was  at  the  head  of  the  alley,  access  could 
be  had  thereto  without  any  such  reservation. 
Neither  the  language  of  the  deeds,  nor  the  sit- 
uation of  the  ground,  nor  the  circumstances 
connected  with  the  conveyances,  indicate  any 
intention  on  the  part  of  Caldcleugh  to  retain 
the  fee  to  the  bed  of  the  alley  when  he  made 
the  conveyances  in  1832. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  afilrmed. 

(Si  Pa.  KM) 

OLIVER  et  al.  v.  ORMSBY  et  aL 

(Supreme  Court  of  Pennsylvania.     May  8, 
1909.) 

BouNOABiES  (i  20*)— Call  fob  Aixet. 

Where  an  alley  is  actually  laid  oat  and 
opened,  and  is  appurtenant  to  the  properties 
abutting;  on  it,  a  deed  calling  for  the  alley  will 
carry  title  to  the  center  line,  in  the  absence  of 
an  express  Intent  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
C!ent.  Dig.  |  132;  Dec.  Dig.  |  20.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny (bounty. 

Bill  by  George  T.  Oliver  and  others  against 
Robert  O.  Ormsby  and  others.  Decree  for. 
complainants,  and  defendants  appeal.  Af- 
firmed. 

The  court  entered  tlie  following  decree: 
"And  now,  to  wit,  March  23,  1909,  this 
cause  came  on  to  be  heard  at  this  term,  and 
was  argued  by  counsel,  and  upon  considera- 
tion thereof,  it  is  ordered,  adjudged,  and  de- 
creed as  follows,  viz.:  That  the  plaintiCrs  are 
the  lawful  owners  in  fee  simple  of  the  land 
formerly  occupied  by  Preiheit's  alley,  origi- 
nally called  Carpenter's  alley,  In. the  city  at 
Pittsburg,  and  extending  10  feet  in  width 
from  Oliver  avenue  to  Sixth  avenue,  and 
that  plaintiffs  have  a  lawful  right  to  the 
exclusive  use  and  occupation  of  the  said 
strip  of  land  formerly  occupied  by  said  alley ; 
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that  the  defendants  are  Jointly  and  severally 
perpetually  enjoined  from  any  Interference 
whatever  with  the  possession  and  use  of 
said  strip  of  land  formerly  occupied  by  said 
alley  by  the  plaintiffs,  and  from  any  Inter- 
ference with  the  erection  over  said  strip  of 
land  of  the  office  building  now  being  erected 
by  the  said  plaintiffs;  that  the  foregoing 
decree  Is  also  entered  pro  confesso  against 
all  the  defendants  who  have  not  entered  ap- 
pearances or  filed  answers  In  said  cause." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Wm.  M.  Hall,  G.  C.  Burgwln,  A.  P.  Burg- 
wln,  Franli  C.  Osborn,  Chas.  Gibbs  Carter, 
and  George  C.  Flowers,  for  appellants.  Da- 
vid T.  Watson,  H.  O.  &  B.  H.  Evans,  and 
Robert  Woods  Sutton,  for  appellees. 

POTTER,  J.  This  bill  In  equity  was  filed 
by  the  trustees  under  the  will  of  Henry  W. 
Oliver,  deceased,  and  by  bis  widow  and 
daughter,  against  the  heirs  of  Oliver  Ormsby, 
deceased,  praying  for  a  decree  to  quiet  the 
title  of  plaintiffs  to  a  strip  of  ground,  lat- 
terly known  as  Frelhelt's  alley,  situated  In 
what  is  now  the  Second  ward  of  the  city  of 
Pittsburg,  10  feet  In  width  and  lying  60  feet 
westwardly  from  and  parallel  with  Smith- 
field  street,  and  extending  from  Sixth  avenue 
southwardly  to  Oliver  avenue.  Plaintiffs 
base  their  claim  upon  the  following  facts : 

In  1812  Oliver  Ormsby  was  the  owner  of 
two  adjoining  lots  In  the  plan  of  the  town  of 
Pittsburg.  These  lots  were  numbered  433 
and  434,  and  each  of  them  fronted  60  feet 
on  Sixth  street,  and  No.  433  ran  southward- 
ly along  Smlthfleld  street  240  feet  to  Virgin 
alley..  Mr.  Ormsby  made  a  plan,  subdividing 
lot  No.  433  into  11  smaller  lots,  and  running 
an  alley,  called  Carpenter's  alley,  between 
Nos.  433  and  434,  10  feet  in  width,  extending 
from  Sixth  street  to  Virgin  alley.  This  plan 
he  acknowledged  and  recorded  in  1814,  and 
on  the  plan  he  placed  the  following  state- 
ment: "In  consideration  of  sundry  advan- 
tages, I  do  hereby  give  and  grant  for  the 
use  of  an  alley  10  feet  of  ground  in  breadth 
along  the  southeast  side  of  said  lot  No.  434, 
extending  through  from  Sixth  street  to  Vir- 
gin alley,  for  the  accommodation  of  the  per- 
sons who  may  hold  the  said  11  lots,  and  for 
the  accommodation  of  the  owner  or  owners  of 
the  remainder  of  said  lot  No.  434,  which  said 
10-foot  alley,  called  Carpenter's  alley,  shall 
be  and  remain  open  forever  for  the  uses  and 
purposes  aforesaid."  Subsequently  Mr.  Orms- 
by laid  out  the  residue  of  said  lot  No.  434 
into  11  other  lots,  each  of  which  fronted  on 
the  westerly  side  of  Carpenter's  alley.  All 
the  lots  in  the  plan  were  sold  by  Mr.  Ormsby, 
and  in  the  deeds  Carpenter's  alley  was  called 
for  as  a  boundary,  and  these  words  were 
added:  "Topether  with  the  free  use  and 
privilege  of  the  said  alle^,  called  Carpenter's 
alley,  as  by  the  plan  intended  to  be  recorded 
in  the  office  for  recording  of  deeds  in  and 


for  Allegheny  county,  relation  thereunto  be- 
ing had,  will  more  fully  appear." 

By  various  mesne  conveyances  all  of  the 
lots  fronting  upon  both  sides  of  Carpenter's 
alley  became  vested  in  the  trustees  under 
Henry  W.  Oliver's  will,  thus  covering  the 
frontage  on  both  sides  of  the  alley  running 
from  Sixth  street  to  Virgin  alley.  It  ap- 
pears from  the  evidence  that  this  Carx>enter's 
alley  was  opened,  laid  out,  and  In  actual  use 
from  1812  down  to  within  a  short  period  of 
the  filing  of  the  bill  in  this  case.  It  fur- 
ther appears  that  in  1881  the  name  of  Car- 
penter's alley  was  changed  to  that  of  Frei- 
heit's  alley  by  the  city  of  Pittsburg  by  ordi- 
nance duly  passed.  The  alley  was  paved 
twice.  Its  use  was  granted  by  the  city  to  a 
telephone  company  for  the  purpose  of  laying 
conduits  under  the  surface.  The  alley  was 
policed  and  cleaned  and  kept  in  order  by  the 
city.  On  November  27,  1908,  the  alley  was 
vacated  by  an  ordinance  of  the  city  of  Pitts- 
burg, under  an  agreement  with  the  trustees 
under  the  will  of  Henry  W.  Oliver  that  in- 
the  erection  of  a  proposed  building  upon  their 
land  running  from  Virgin  all^,  now  called 
Oliver  avenne,  to  Sixth  street,  they  would 
construct  and  maintain  a  corridor  for  public 
use,  extending  from  Oliver  avenue  to  Sixth 
avenue,  through  said  building,  located  about 
40  feet  west  of  the  location  of  Frelhelt's  al- 
ley, and  at  the  grade  of  said  all^ ;  this  cor- 
ridor to  be  for  the  use  of  the  public  for  foot 
passengers  only,  and  to  be  kept  open  to  the 
public  as  required  by  the  city  of  Pittsburg. 

In  their  answers  filed  the  defendants  deny 
that  the  legal  effect  of  the  language  used  on 
the  plan,  and  in  the  deeds  of  Ormsby,  gives 
the  plaintiffs  title  In  fee  simple  to  the  soil 
of  the  alley,  and  they  aver  that  plaintiffs 
have  but  an  easement  or  right  of  way  over 
the  alley,  which  has  now  been  abandoned. 
They  deny  that  the  alley  ever  became  a  pub- 
lic highway,  and  aver  that  It  was  only  a  pri- 
vate way.  The  court  below  reached  the  con- 
clusion that  Carpenter's  alley,  as  marked  up- 
on the  plans  of  Oliver  Ormsby,  was  dedicated 
to  public  use;  that,  being  a  public  highway 
of  the  city  of  Pittsburg,  the  ordinance  of  the 
city,  by  which  It  was  vacated,  was  effectual ; 
that  the  conveyance  of  lots  abutting  on  said 
alley  by  Oliver  Ormsby,  in  which  the  alley 
was  called  for  a  boundary,  passed  title  to  the 
purchasers  to  the  middle  line  of  the  alley; 
that  when  the  all^  was  vacated  the  plain- 
tiffs, who  then  owned  all  the  land  abutting 
upon  the  alley,  succeeded  to  the  exclusive 
right  to  use  and  occupy  the  soil  of  the  alley. 

The  main  contention  of  counsel  for  appel- 
lants Is  that  the  alley  in  question  was  not  a 
public  highway,  but  was  a  mere  easement  or 
private  way.  If  It  were  necessary  to  rest 
the  decision  upon  that  point  alone,  we  would 
not  hesitate  to  accept  the  finding  of  fact. 
In  that  respect,  of  the  trial  Judge.  There 
was  ample  evidence  to  support  the  finding 
that  Carpenter's  alley  was  actually  opened 
upon  the  ground  In  accordance  with  the  plan 
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of  Oliver  Ormsby,  and  that  It  waa  In  con- 
ttainous  use  by  the  public  for  a  period  of 
more  than  65  years,  and  that  during  much  of 
that  time  It  was  under  the  control  and  super- 
vision of  the  munlcli)Bl  anthorittes,  the  same 
as  other  public  htghwaya  If  Carpenter's 
alley  was  a  public  hUhway,  that  is  the  end 
of  appellant's  contention;  for,  as  this  court 
said  in  Neely  v.  Philadelphia,  212  Pa.  651, 
557,  61  Atl.  1096,  1098.  siieaklng  through  Jus- 
tice Mestrezat:  "It  may  now  be  regarded  as 
settled  by  our  decisions  that  a  conveyance 
of  land  bounded  by  a  public  road  or  street 
gives  the  grantee  title  to  the  middle  of  the 
road  or  street.  If  the  grantor  bad  the  title 
to  It  and  did  not  expressly  or  by  clear  im- 
plication reaerve  it"  But  we  go  further 
than  this,  and  hold  that,  whether  the  alley 
be  public  or  private,  if  it  be  actually  laid  out 
and  opened,  and  Is  appurtenant  to  the  prop- 
erties abutting  upon  it,  the  rule  is  the  same. 
The  call  for  the  alley  will  carry  the  title 
to  the  center  line,  in  the  absence  of  an  ex- 
pressed Intention  by  the  grantor  to  the  con- 
trary. We  have 'this  day  died  an  opinion  in 
Saccone  et  al.  v.  West  End  Trust  Co.  et  at., 
224  Pa.  554,  73  Atl.  971,  in  which  this  court 
so  held,  and  the  facts  of  this  case  make 
even  more  appropriate  the  application  of  the 
same  rule. 

As  suggested  in  the  argument  of  counsel, 
a  private  alley  is  usually  narrower,  though 
ordinarily  not  so  long,  as  a  pnbllc  highway, 
and  It  is  for  that  reason  alt  the  more  Improb- 
able that  the  owner,  who  dedicates  It  and 
sells  the  lots  abutting  thereon,  intends  to 
reserve  to  himself  the  fee  in  a  narrow  strip 
which  would  be  useless  to  him,  except  as  a 
means  of  harassing  the  owners  of  the  adjoin- 
ing lots.  In  tbe  present  case  the  lots  were 
sold  npon  the  faith  of  the  alley,  as  It  was 
shown  upon  tbe  plan,  and  the  deeds  called 
for  the  alley  as  a  boundary.  We  can  see 
np  Interest  that  the  grantor  could  have  had, 
mider  the  circumstances,  in  reserving  the 
ownership  of  the  soil  In  the  alley,  and  no 
reason  why  the  rule  of  construction  applied 
to  conveyances  bounding  npon  a  public  high- 
way should  not  be  applied  in  this  case.  This 
is  the  rule  set  forth  in  the  text-books,  as 
sustained  by  tbe  weight  of  authority.  In 
Jones  on  Real  Property,  {  448,  it  is  said: 
"It  is  an  established  rule  that  a  conveyance 
of  land,  bounded  by  or  along  an  existing 
way,  whether  public  or  private,  carries  the 
title  to  the  center  of  the  way,  subject,  of 
course,  to  the  public  use  of  It  as  a  highway, 
unless  there  be  something  showing  an  intent 
to  the  contrary."  As  we  pointed  out  In 
Saccone  v.  West  End  Trust  Co.,  all  the  au- 
thorities hold  that  the  question  whether  the 
grant  includes  the  fee  of  the  street  or  alley 
is  one  of  intention.  We  see  nothing  in  this 
record  to  indicate  that  Ormsby  intended,  to 
except  from  bis  conveyances  the  fee  in  the 


alley  in  question;  and,  on  the  other  hand, 
there  is  much  in  the  circumstances  connect- 
ed with  the  laying  out  of  the  plan  of  lots, 
and  in  their  situation,  and  In  the  language 
of  the  deeds  referring  to  tbe  alley,  to  mani- 
fest his  intention  of  parting  with  the  fee 
and  dedicating  It  to  the  use  of  the  adjoining 
lot  owners. 

Tbe  assignments  of  4rror  are  dismissed, 
at  the  cost  of  tbe  appellants,  and  the  decree 
of  the  court  below  is  affirmed. 


(234  Pa.  on 

Mclaughlin  v.  summit  hill  bor- 
ough. 

(Supreme  Court  of  Pennsylvania.    April  iS, 
1909.) 

1.  MtmiCIPAL    COBPORATIONB    (|    867*)— ElXO- 

tion— incbeased    indebtedness— fobm    of 

Ballot. 

The  ballots  to  be  used  at  an  election  to  as- 
certain whether  the  indebtedne.<i8  of  a  boroufrh 
shall  be  increased  must  be  ofiicial  ballota  fur- 
nished by  the  county  commissioners,  and  must 
be  in  the  form  prescribed  by  Act  April  29,  1903 
(P.  L.  ass). 

[Ed.  Note.— For  other  cases,  tee  Municipal 
Corporations,  Dec.  Dig.  |  867.*] 

2.  Statutes  (J  135*)— Amendments— Vaudi- 
Tt  or  Amended  Act — Title  of  Act. 

Act  Aoril  29,  1903  (P.  L.  338),  amending 
Act  June  10.  1893  (P.  L.  419),  and  Act  July  9, 
1807  (P.  L.  223),  relating  to  tue  nomination  and 
election  of  public  officers,  etc.,  is  not  unconsti- 
tutional, because  such  two  acts  are  unconstitu- 
tional for  defective  title,  where  the  latter  act 
not  onlv  amends  tlie  title  of  such  acts,  but  also 
re-enacts  a  section  therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  202 ;  Dec  Dig.  i  135.*] 

3.  Municipal  Cobpobationb  (J  867*)— Stat- 

TITES''    'R  EPE  AXj 

Act  April  29,  1903  (P.  L.  388),  relating  t* 
oilicial  ballots,  repeals  Act  June  9,  1891  (P.  L. 
252),  relating  to  elections  on  the  question  of  in- 
creasing the  indebtedness  of  municipalities. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  867.*] 

4.  STATUTia   a   135*)- Amendment— Vaudi- 
TT  OF  Amended  Act. 

A  section  of  an  act  which  is  onconstito- 
tional,  because  of  tbe  defective  title  of  the  act, 
cannot  be  amended  even  by  changing  the  title 
of  the  original  act. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  202;  Dec  Dig.  {  135.*] 

Appeal  from  Court  of  Common  Pleas,  Car- 
bon County. 

Bill  In  equity  for  an  Injunction  by  David 
McLaughlin  against  Summit  Rill  Borough. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Heydt,  P.  J.,  flled  the  following  opinion  In 
the  court  below: 

"Findings  of  Fact 

"(1)  David  McLaughlin,  the  plaintiff,  1b  a 
citizen,  property  owner,  taxpayer,  and  resi- 
dent of  the  borough  of  Summit  Hill,  Carbon 
county,  Pa. 

"(2)  The  borough  of  Summit  Hill  Is  duly 
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Incorporated  under  the  act  of  April  8,  1851 
(P.  L.  320). 

"(3)  The  borough  of  Summit  Hill  on  June 
4, 1006,  duly  enacted  and  passed  an  ordinance 
authorizing  an  Increase  of  the  bonded  In- 
debtedness of  the  said  borough  to  the  amount 
of  139.000  for  the  purpose  of  constructing 
sewers  In  the  borough,  and  providing  for  sub- 
mitting to  the  voters,  at  a  special  election  to 
be  held  on  Tuesday,  July  10,  1906,  the  q.ies- 
tlon  whether  or  not  the  Indebtednees  should 
be  Increased. 

"(4)  In  pursuance  of  said  ordinance,  a  spe- 
cial election  was  held  on  Tuesday,  July  10, 
1906,  resulting  In  226  votes  In  favor  of,  and 
87  votes  against,  said  Increase. 

"(5)  At  the  special  election  held  on  July  10, 
1906,  the  commissioners  of  Carbon  county  did 
not  furnish  any  official  ballots  to  be  used  by 
the  said  electors  In  voting  on  said  question  of 
Increasing  the  Indebtedness  of  said  borough. 

"(6)  At  said  special  election  held  on  July 
10,  1906,  no  official  ballots  In  the  form  pre- 
scribed by  the  act  of  April  29,  1903  (P.  L. 
338),  were  used. 

"(7)  The  ballots  used  at  the  special  elec- 
tion held  on  July  10.  1906,  were  prepared  and 
furnished  by  the  authorities  of  the  borough 
of  Summit  Hill,  and  were  In  the  form  pre- 
scribed by  the  act  of  June  9,  1891  (P.  L.  2S2), 
being  as  follows:  '(a)  Debt  may  be  Increased. 
The  purpose  of  the  said  Increase  Is  to  con- 
struct sewers  In  the  borough,  and  the  amount 
of  such  Increase  Is  not  to  exceed  $39,000.' 
Indorsed:  'Increase  the  debt'  *(b)  No  In- 
crease of  debt  The  purpose  of  the  said  In- 
crease Is  to  construct  sewers  In  the  borough, 
and  the  amount  of  such  Increase  Is  not  to 
exceed  |39,000.'  Indorsed:  'Increase  the 
debt* 

"(8)  No  bonds  have  been  Istiued  by  the 
borough  of  Summit  Hill  In  pursuance  of  said 
ordinance  and  election,  and  since  July  10, 
1906,  no  tax  has  be«i  levied  and  assessed 
for  the  purpose  of  paying  the  principal  and 
interest  of  such  bonds. 

"(9)  The  borough  of  Summit  Hill  1b  about 
to  Issue  bonds  In  pursuance  of  said  ordinance 
and  election. 

"Conclusions  of  Law. 

"(1)  The  ballots  to  be  used  at  an  election 
to  ascertain  whether  the  Indebtedness  of  a 
borough  shall  be  increased  must  be  official 
ballots,  furnished  by  the  county  commission- 
ers, and  must  be  In  the  form  prescribed  by 
the  act  of  April  29,  1903  (P.  I*  338). 

"(2)  The  ballots  used  at  the  special  elec- 
tion held  In  the  borough  of  Summit  Hill  on 
July  10,  1906,  were  not  proper,  valid,  and  le- 
gal ballots. 

"(3)  The  special  election  held  on  Jaiy  10, 
1906,  In  the  borough  of  Summit  HUI,  was  il- 
legal and  void. 

"(4)  The  Increase  of  the  Indebtedness  of  the 
borough  of  Summit  Hill  In  the  sura  of  $39,- 
000  is  not  authorized  by  a  legally  conducted 
election. 


"(5)  The  complainant  la  entitled  to  the  re- 
lief prayed  for. 

"Discussion. 

"The  act  of  June  9,  1891  (P.  L.  252),  is 
clearly  repealed  by  the  act  of  April  29,  1903 
(P.  L.  338),  If  the  latter  is  valid.  It  was  con- 
ceded upon  the  argument  that  the  determina- 
tion of  this  question  Is  decisive  of  the  cas& 
That  the  act  of  June  19,  1891  (P.  L.  349), 
and  the  act  of  June  10,  1893  (P.  L.  419),  did 
not  repeal  the  act  of  June  9, 1391  (P.  L.  252), 
Is  decided  In  Evans  et  al.  v.  Wlllistown  Town- 
ship et  al.,  168  Pa.  578,  32  Ati.  87.  By  the 
act  of  July  9,  1897  (P.  L.  228),  the  fourteenth 
section  of  the  act  of  June  10,  1893,  was  at- 
tempted to  be  amended,  but  this  act  is  equal- 
ly defective  with  the  acta  of  June  19,  1891, 
and  June  10, 1893,  In  not  meeting  the  require- 
ments of  section  3,  art  8,  of  the  Constitution, 
In  so  far  as  It  relates  to  the  Increase  of  ma- 
nlclpal  Indebtedness.  The  defendant  contends 
very  earnestly  that  the  act  of  April  29,  1903 
(P.  L.  338),  also  Is  unconstitutional,  because 
It  is  an  amendment  of  the  act  of  June  10, 
189.3,  as  amended  by  the  act  of  July  9,  1897, 
and  that  since  these  two  latter  acte  are  un- 
constitutional, the  act  of  April  29, 1903,  neces- 
sarily is  so  also. 

"The  defendant's  contention  that  an  uncon- 
stitutional or  void  section  of  an  act  cannot 
be  amended,  and  that  an  nnconstltutional 
or  void  section  of  an  act  cannot  be  amend- 
ed by  changing  the  title  of  the  original 
act  Is  sound  doctrine  and  good  law.  It  must 
be  sustained  upon  principle  and  authority. 
Unfortunately  for  the  defendant,  the  case  at 
bar  does  not  fall  within  these  lines.  If  the 
fourteenth  section  of  tbe  act  of  June  10, 
1893,  contained  only  the  provision  relating  to 
how  the  tickets  shall  be  printed  when  a 
vote  Is  to  be  taken  on  a  constitutional  amend- 
ment or  other  question,  then,  no  notice  there- 
of being  given  in  the  title,  the  section  would 
be  unconstitutional,  and  then  the  entire  sec- 
tion would  be  void  and  of  no  effect  Then 
there  would  be  nothing  left  to  amend.  Then 
the  language:  The  act  never  became  a  law, 
as  such  has  no  existence.  The  attempt  of 
the  Legislature  to  breathe  the  breath  of  life 
Into  this  inanimate  object  by  amending  the 
title  was  Ineffective' — quoted  from  Bennett 
V.  Sullivan  County,  29  Pa.  Super.  Ct  120, 
would  be  applicable.  The  fourteenth  section 
of  the  act  of  June  10, 1893,  however,  contains 
a  number  of  other  provisions,  e.  g.,  how  the 
ballots  shall  be  printed,  how  names  of  candi- 
dates shall  be  arranged,  etc.,  the  constitution- 
ality of  which  provisions  has  never  been  ques- 
tioned, so  that  after  the  one  clause  (not  the 
section)  was  declared  unconstitutional,  there' 
was  something  of  form  and  substance  left 
which  was  constitutional.  It  was  not  a 
'dead  body.'  It  was  something  real  and 
alive.  It  was  a  living  stem  upon  which  a 
limb  could  be  engrafted.  The  same  may  be 
said  of  the  act  of  July  9,  1897.  The  act  of 
April  20, 1003,  did  not  simply  amend  the  acts 
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of  June  10,  taas,  and  July  9,  1807,  by  amend- 
ing the  title,  but  it  re-enncted  the  entire  four- 
teenth section  thereof,  and  gave  notice  of  the 
subject  In  the  title  of  snch  amendment,  and  it 
is,  therefore,  a  valid  amendment,  and  repeals 
the  act  of  June  9,  1891. 

"The  question  before  us  is,  however,  not 
one  of  first  Impressipn.  In  Conshohocken  Bor- 
ough V.  Montgomery  County  Commissioners, 
14  Pa.  Dist.  K.  141,  Judge  Swartz  In  a  weU- 
considered  opinion  reaches  the  conclusion  that 
the  act  of  April  29, 1008,  is  constitutional  The 
facts  in  the  case  at  bar  are  similar  to  those 
In  Holtzman  v.  Braddock,  14  Pa.  Dist.  R.  647. 
and  we  follow  the  rulings  In  that  case.  It 
follows,  from  what  has  been  said,  that  the  In- 
crease of  indebtedness  of  the  borough  of 
Summit  Hill  was  jiot  authorized  by  a  vote 
of  the  people  obtained  at  a  properly  conduct 
ed  election,  and  that  the  relief  prayed  for  In 
the  bill  should  be  granted. 

"Now,  January  14,  1909,  this  cause  came 
on  to  be  heard  upon  bill  and  answer  at  this 
term,  and  was  argued  by  counsel,  and  there- 
upon, upon  consideration  thereof,  It  is  order- 
ed, adjudged,  and  decreed  as  follows,  viz.: 
(1)  That  the  borough  of  Summit  Hill  and  Its 
officers  be  restrained  by  Injunction  perpetu- 
ally from  issuing  any  of  the  bonds  for  the 
construction  of  sewers.  (2)  That  the  election 
held  on  July  10,  1906,  for  the  purpose  of  In- 
creasing the  Indebtedness  of  said  borough  to 
an  amount  not  exceeding  ^9,000  for  the  con- 
struction of  sewers,  be  declared  Illegal,  and 
that  the  authority  to  Issue  said  bonds  based 
upon  said  election  be  declared  lUegal  and 
void." 

Argued  before  FKLL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Laird  H.  Barber,  B.  B.  Scott,  and  Lelghton 
C.  Scott,  for  appellant  W.  G.  Thomas  and 
Preyman  ft  Nothsteln,  for  appellee. 

PER  CURIAM.  The  decree  Is  affirmed, 
on  the  opinion  of  the  learned  Judge  of  the 
common  pleas. 

(XS  Pa.  tt) 

BA8TBDRN  et  al.  v.  UNITED  STATES  EX- 
PRESS CO. 

(Supreme  Court  of  Pennsylvania.    May  20. 
1909.) 

Mdnicipai,  Corfobations  (J  705*)— Coasting 
IN  Crrr  Stbbet— Collision  with  Wagon— 
Nkolioence. 

VVhere  seven  boys  coast  down  a  city  street 
and  there  strike  a  wagon,  or  are  struck  by  the 
front  wheels  of  the  wagon,  and  a  boy  is  injured, 
and  there  is  no  evidence  that  the  ariver  could 
have  seen  the  sled  in  time  to  prevent  the  acci- 
dent, he  cannot  be  charged  with  negligence  be- 
cause he  was  driving  fast 

[Ed.  Note.— For  other  cases,  see  Mnnicioal 
COTporations,  Cent.  Dig.  |  1515 ;    Dec.  Dig:  { 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 


Action  by  Margaret  H.  Bastbum  and  Wil- 
liam D.  Eastbum  against  the  United  States 
Express  Company.  Judgment  for  defend- 
ant, notwithstanding  the  verdict,  and  plain- 
tUTs  appeal.    Affirmed. 

At  the  trial  It  appeared  that  the  plaintiff, 
a  boy  nine  years  old,  was  injured  on  Satur- 
day afternoon,  January  14, 1905,  in  a  collision 
between  a  sled  on  which  the  boy  was  coast- 
ing and  a  wagon  of  the  defendant.  The  ac- 
cident occurred  at  the  Junction  of  Rubicam 
and  Collom  streets.  There  were  seven  boys 
on  the  sled  with  the  plaintiff  in  front  The 
bill  on  which  the  boys  were  coasting  was 
very  steep.  Four  boys  testified  aa  to  the 
facts  of  the  accident  The  two  older  boys 
testified  that  the  collision  occurred  at  a  point 
about  the  middle  of  the  two  streets,  and 
that  the  sled  struck  the  wagon  between  the 
front  and  the  back  wheels  of  the  wagon. 
The  two  younger  boys  testified  that  the  sled 
was  struck  by  the  front  wheel  of  the  wagon 
somewhere  between  the  center  line  of  Rubi- 
cam street  and  the  east  curb.  When  the 
boys  were  near  the  bottom  of  the  hill,  they 
saw  the  horse  and  wagon,  and  attempted 
to  turn  the  sled  to  the  right  to  avoid  the 
wagon.  There  was  testimony  that  the  wag- 
on was  being  driven  at  a  high  rate  of  speed, 
and  that  one  of  its  wheels  passed  over  plain- 
tiff. There  was  also  testimony  that  as  the 
boys  came  down,  they  were  shouting  "Ike, 
Ike,  the  railroad  spike."  The  Jury  retdmed 
a  verdict  for  Margaret  H.  Eastburn  for  |2,- 
000  and  for  William  D.  Eastburn  for  $1,100. 

On  motion  for  Judgment  non  obstante  vere- 
dicto Von  Moschzlsker,  J.,  filed  the  following 
opinion: 

"This  was  not  a  case  of  one  In  plain  sight 
and  about  to  cross  the  street  In  front  of  a 
horse,  with  opportunity  on  the  part  of  the 
driver  to  see  tbe  person  and  avoid  an  acci- 
dent, but  was  a  case  of  a  sled  moving  rapid- 
ly, beyond  sufficient  control  of  the  boys  to 
avoid  a  collision  with  one  who  had  no  rea- 
sonable expectation  to  look  for  such  an 
event  In  this  aspect  of  the  case,  the  speed 
of  the  horse  in  our  opinion  did  not  cause  the 
accident,  because  we  ctfnnot  see  how  that 
speed  in  any  way  contributed  to  the  result. 
At  best  the  testimony  on  the  subject  of  the 
speed  of  the  wagon  was  vofue.  It  was  to 
the  effect  that  the  horse  was  going  on  a  gal- 
lop, which  at  least  one  of  the  witnesses  de- 
scribed as  going  fast  But  one  of  the  boys 
testified  tliat  the  sled  was  going  faster  than 
the  wagon.  As  a  practical  matter,  therefore, 
If  the  wagon  had  arrived  at  a  point  opposite 
the  middle  of  Rublcam  street  or  east  of  that 
middle,  and  was  struck  there  by  a  rapidly 
moving  sled,  which  all  the  witnesses  say  was 
being  turned  to  the  right  to  avoid  an  acci- 
dent It  must  necessarily  be  that  the  sled  was 
a  considerable  distance  up  the  hill  when  the 
horse  and  wagon  appeared  in  sight    How 


♦For  otber  ease*  see  lam*  toplo  and  section  NUMBER 
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the  driver  could  be  charged  with  negligence 
under  these  circumstances  Is  not  clear,  and 
we  are  of  opinion  that  the  Jury  by  their  ver- 
dict were  not  warranted  In  such  a  finding. 

"There  is  evidence  that  there  were  chil- 
dren with  sleds  at  the  bottom  of  the  hill  on 
CoUom  street  at  the  time  of  the  accident,  bur 
whether  that  meant  that  they  were  standing 
there  before  the  accident,  or  that  they  ar- 
rived at  the  bottom  at  the  same  time  as  the 
large  sled.  Is  not  clear.  Neither  were  their 
positions  in  the  roadway  shown,  but,  if  it 
was  clear  from  the  evidence  that  certain 
children  were  standing  with  their  sleds  in 
the  roadway  in  a  safe  place,  that  fact  would 
not  put  a  driver  upon  notice  that  a  large  sled 
was  likely  to  run  Into  his  wagon  at  great 
speed,  and  require  him  to  take  steps  to  avoid 
thai  possibility.  There  is  also  evidence,  that 
the  boys  called  out  loudly,  'Ike,  Ike,  the  rail- 
road spike'  as  they  came  down  the  hill ;  but. 
even  were  it  clear  that  the  sound  was  loud 
enough  to  reach  the  driver's  ears,  it  is  diffi- 
cult to  see  what  idea  it  could  convey  to  his 
mind  if  he  did  not  see  the  boys.  The  sounds 
of  boys'  voices  in  the  streets  on  Saturday  is 
certainly  not  sufficient  warning  to  require  a 
driver  to  stop  his  team  and  make  inquiry  as 
to  the  location  of  the  sounds  and  their  mean- 
ing. 

"A  number  of  questions  were  asked  the 
surveyor  with  a  view  of  ascertaining  at  what 
point  upon  the  hill  the  driver  could  have 
seen  the  boys  had  he  been  looking  across  the 
corner  of  the  two  streets  and  before  he 
reached  the  comer,  but  the  answers  throw 
no  light  upon  the  question  of  negligence,  be- 
cause they  were  purely  hypothetical,  and  as- 
sumed as  facts  what  the  evidence  did  not  dis- 
close. There  was  nothing  in  the  evidence  to 
show  that  the  sled  was  at  any  exact  point 
upon  the  hill  when  the  driver  was  approach- 
ing the  comer,  and,  the  respective  speeds  of 
the  sled  and  the  wagon  not  having  been  tak- 
en into  consideration  In  the  calculation,  the 
result  Is  pure  conjecture.  But,  assuming 
that  the  driver  when  he  arrived  at  the  comer 
could  have  seen  the  boys  at  a  considerable 
distance  up  the  hill  coasting  down,  toward 
him,  was  he  obliged  to  anticipate  the  possi- 
bility of  their  steering  their  sled  Into  his 
wagon?  We  do  not  think  he  was.  The  driv- 
er's story,  to  the  effect  that  the  sled  appear- 
ed like  a  shot  out  of  a  cannon,  graphically 
describes  the  incident,  and  we  do  not  find 
that  his  own  admission  that,  when  he  was 
walking  on  that  street  a  night  or  two  before, 
he  had  seen  children  sledding  on  that  hill, 
charges' him  with  negligence  on  the  occasion 
when  the  accident  occurred.  The  mere  fact 
that  children  coasted  on  that  hill  without  in- 
jury on  one  occasion,  while  it  was  properly 
admitted  as  evidence,  cannot  charge  the  driv- 
er with  negligence  because  his  wagon  was 
struck  In  the  side  by  a  sled  on  a  subsequent 
occasion.  It  Is  manifest  that  the  driver  was 
lawfully  upon  the  road,  and  there  is  nothing 
In  the  evidence  to  warrant  the  imposition  of 


a  duty  upon  him  when  he  arrived  at  the  cor- 
ner to  stop  his  team  and  wait  until  all  the 
children  coasting  down  that  hill  should  have 
arrived  safely  at  the  bottom. 

"In  many  particulars  the  case  of  Gould  v. 
Traction.  Company,  190  Pa.  198,  42  AtL  477, 
tried  In  this  court,  is  strikingly  like  the 
case  at  bar.  There  a  young  boy,  while  rid- 
ing a  bicycle  on  a  street  running  at  right 
angles  to  the  street  upon  which  the  defend- 
ant company  operated  Us  cars,  either  ran 
into  the  car  or  the  car  ran  Into  the  bicycle. 
As  is  shown  by  the  paper  books  on  appeal, 
thwe  was  testimony  both  ways,  but  the  Su- 
preme Court  in  its  opinion  states  that  the 
car  was  struck  by  the  bicycle.  In  that  case, 
as  In  the  present  one,  the  plaintiflT  claimed 
that  the  defendant  was  negligent  in  operat- 
ing its  vehicle  at  an  undue  speed,  and  In  not 
avoiding  the  accident  upon  due  opportunity, 
and  also,  as  before  stated,  there  was  some 
testimony  on  the  part  of  the  plaintifTs  to  the 
effect  that  the  vehicle  had  run  into  him, 
and  that  he  had  not  run  Into  it  Several 
witnesses  for  the  plaintiff  testified  in  a  gen- 
eral, but  much  more  exact  way  to  the  speed 
of  the  car  than  In  the  case  at  bar.  In  dis- 
posing of  the  case  the  Supreme  Court  said: 
'The  speed  of  the  car,  however,  did  not  cause 
the  accident.  The  collision  occurred  within 
a  moment  of  the  time  the  plaintiff  turned 
into  Tenth  street  If  the  car  had  been 
standing  still,  and  the  plaintiff  had  taken  the 
same  course,  he  would  have  run  into  it  His 
difficulty  was  that  he  could  neither  stop 
quickly  nor  remain  on  his  bicycle  if  he  stop- 
ped. •  •  •  The  plaintiff  was  not  misled 
by  the  movement  of  the  car,  nor  surprised  in 
an  attempt  to  do  what  ordinarily  he  might 
have  done  with  safety.  He  turned  toward 
the  car  when  it  was  then  at  his  side,  liecanse 
he  could  neither  go  forward  nor  stop.  The 
motorman  was  not  under  the  circumstances 
negligent  In  not  seeing  him.  If  he  had  seen 
him,  it  was  too  late  to  avoid  the  collision.' 
With  a  very  little  variation,  those  words 
could  be  applied  to  the  case  at  bar.  The 
case  of  Oould  v.  Traction  Company,  190  Pa. 
198,  42  Atl.  477,  clearly  shows  that  where 
the  testimony  as  to  the  speed  Is  of  the  na- 
ture of  the  testimony  in  the  case  at  bar,  or 
where  the  alleged  excessive  speed  cannot 
reasonably  l>e  found  from  the  evidence  to 
be  the  proximate  cause  of  the  collision,  that 
the  question  of  speed  should  not  be  submitted 
to  the  jury.  Also  see  Moss  v.  T'ractlon  Com- 
pany, 180  Pa.  389,  36  Atl.  865;  Comlnskey  v. 
Railway  Company,  4  Pa.  Super.  Ct  631; 
Ylngst  V.  Railway  Company,  167  Pa.  438,  31 
Atl.  687;  Hooper  v.  Traction  Company.  17 
Pa.  Super.  Ct  63S.  In  the  case  at  bar  it  Is 
clear  ttiat  there  was  not  sufficient  in  the 
testimony  to  reasonably  justify  a  finding 
by  the  jury  that  the  horse  was  being  driven 
at  such  a  speed  as  to  constitute  negligence, 
or,  even  if  the  horse  was  going  at  an  undue 
speed,  that  the  speed  contributed  to  the 
happening  of  the  accident    The  sled  was  go- 
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iBS.m'dcb  faster  than  the  horse  and  wagon. 
If  we  view  It  that  the  sled  passed  between 
the  front  and  hind  wheels  of  the  wagon,  or 
If  we  view  It  that  the  front  wheels  first  came 
In  contact  with  the  sled.  In  ^tber  event.  If 
4he  horse  had  been  going  at  a  less  rate  of 
speed,  the  conclaslon  Is  Irresistible  that  the 
Bled  would  have  struck  the  horse-  Instead  of 
the  wagon,  and,  In  all  probability  the  injnry 
would  have  been  greater  than  under  the  pres- 
ent circumstances.  On  this  point,  see  Gos- 
hom  V.  Smith,  02  Pa.  435;  Pletcher  v.  Trac- 
tion Company,  185  Pa.  147,  39  Atl.  837; 
Downey  v.  Railways  Co.,  219  Pa.  692,  69  Atl. 
71.  The  rate  of  speed  at  which  the  horse 
was  going  Is  really  Immaterial,  for  a  review 
of  the  testimony  leads  one  Irresistibly  to  the 
conclusion  that  the  sled  suddenly  darted  out 
and  struck  the  wagon  under  such  clrcum- 
Btances  that  It  cannot  be  Justifiably  said  that 
the  driver,  as  an  ordinarily  careful  man, 
was  bound  to  have  seen  and  avoided  the  col- 
lision. The  case  is  strikingly  similar  to  that 
of  a  child  who  suddenly  runs  into  the  front 
of  a  moving  vehicle,  where  it  has  uniformly 
been  held  there  can  be  no  recovery.  Keller 
V.  Railroad  Co.,  214  Pa.  82,  63  Atl.  413,  and 
cases  there  cited.  We  cannot  hold  drivers  to 
be  negligent  when  their  only  fault  Is  a  fall- 
are  to  avoid  a  collision  under  circumstances 
which  are  nnnsual  and  not  likely  to  be  an- 
ticipated. Baker  v.  Fehr,  07  Pa.  70;  Funk 
V.  Electric  Traction  Company,  175  Pa.  359, 
84  Atl.  881;  Kline  v.  Traction  Company,  181 
Pa.  276,  37  Atl.  622. 

"Much  reliance  is  placed  by  counsel  for 
plaintiffs  upon  the  testimony  of  the  surveyor 
as  to  distance;  that  Is,  the  distance  that  the 
wagon  was  from  the  intersecting  street  at 
the  time  the  driver  could  have  had  a  view 
of  the  boys  on  the  sled.  However,  tiiere  is 
not  any  testimony  to  Justify  the  Jury  In  find- 
ing that  the  driver  did  have  such  a  view,  or 
that  he  was  looking  in  such  a  direction  that 
he  must  have  had  such  a  view.  On  the  con- 
trary, the  uncontradicted  testimony  Is  to  the 
effect  that  the  horse  was  moving  on  a  slip- 
pery street,  and  that  the  driver's  attention 
was  attracted  to  holding  the  horse  up  and 
to  looking  ahead,  and  therefore  that  he  did 
not  see  the  boys  until  they  were  at  such 
close  proximity  to  the  wagon  that  In  a  sec- 
ond or  BO  the  collision  occurred.  'Negligence 
cannojt  be  Imputed  because  of  the  failure  to 
perform  a  duty  so  suddenly  and  unexpected- 
ly arising  that  there  is  no  opportunity  to  ap- 
prehend the  situation  and  to  act  according 
to  the  exigency.'  McKee  v.  Traction  Com- 
pany, 211  Pa.  47,  00  Atl.  498.  There  Is  not 
any  testimony  to  Justify  a  finding  that  the. 
driver  had  knowledge  that  the  boys  were 
sledding  on  the  hill,  or  that  they  were  likely 
to  be  sledding  on  the  hill,  at  the  time  tae  was 


passing  the  foot  of  the  hill.  It  cannot  be 
doubted  that  for  boys  to  come  down  a  hill 
such  aa  described  In  the  testimony  In  this 
case,  on  a  long  sled  accommodating  seven 
children,  at  the  accompanying  rate  of  speed 
which  would  necessarily  follow  such  a  de- 
seent,  and  to  run  into  a  city  street  at  the 
foot  of  the  hill,  would  be  a  wrongful  act. 
The  tender  age  of  the  plaintiff  may  well 
have  been  sufHclent,  in  the  view  of  the  Jury, 
to  excuse  him  from  the  charge  of  contribu- 
tory negligencei  but  that  does  not  change  the 
nature  of  the  act,  and,  as  said  In  P.  &  R. 
Railroad  Co.  v.  Hnmmell,  44  Pa.  375,  84  Am. 
Dec.  457:  'Precaution  Is  a  duty  only  so  far 
as  there  is  reason  for  apprehension.  No  one 
can  complain  of  want  of  care  in  another 
where  care  Is  only  rendered  necessary  by  his 
own  wrongful  act  If  the  law  declares,  as  It 
does,  that  there  Is  no  duty  resting  upon  any 
person  to  anticipate  wrongful  acts  In  others, 
and  to  take  precaution  against  such  acts, 
then  the  Jury  cannot  say  that  a  failure  to 
take  such  precautions  is  a  failure  in  duty  and 
negligence.' 

"In  order  to  maintain  the  verdict,  the 
plaintiffs  are  bound  to  point  to  evidence 
which  would  Justify  men  of  ordinary  reason 
and  fairness  In  saying  that  the  defendant's 
driver,  if  he  had  exercised  ordinary  care, 
could  have  avoided  this  accident  A  most 
careful  review  and  scrutiny  of  all  of  the 
testimony  satisfies  us  that  there  la  not  even 
what  could  be  Justifiably  called  a  scintilla  of 
evidence,  which,  taken  In  connection  with 
the  other  evidence  in  the  case,  would  Justi- 
fiably lead  to  such  a  finding.  Of  course,  if 
we  were  of  the  opinion  that  there  was  a  con- 
flict of  evidence  on  material  facts,  or  that 
the  material  facts  taken  together  might  rea- 
sonably be  said  from  any  point  of  view  to 
show  such  negligence  on  the  part  of  the  de- 
fendant's driver,  then,  even  though  the  court 
might  be  of  opinion  that  the  preponderance 
of  the  evidence  was  the  other  way,  we  would 
not  disturb  the  finding  of  the  Jury  other  than 
to  grant  a  new  trial.  Taking  the  most  favor- 
able view  of  the  testimony  that  any  reason- 
able mind  could  Justifiably  take  for  the  bene- 
fit of 'the  plaintiff,  we  are  brought  to  the 
conclusion  that  the  plaintiff  has  failed  to 
make  out  his  case. 

"The  motion  for  Judgment  for  the  defend- 
ant non  obstante  veredicto  is  granted." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  MB8TREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Charles  Hunsicker  and  Jos.  W.  Hunsicker, 
for  appellants.  James  F.  Campbell,  for  ap- 
pellee. 

PE2R  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 
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SOHWOBBBR  T.  LEHIGH  VALLBT  R.  CO. 

(Supreme  Ooiirt  of  PennayWania.    May  20, 
1909.) 

RaiUOADS    (I   860*)— AOOIDKNT  AT  CBOBBIHa 

— QnEsnoN  fob  jubt. 

In  an  action  for  injuries  caused  by  a  col- 
lision at  a  grade  crossing,  where  the  evidence 
was  conflicting,  the  question  of  defendant's  neg- 
ligence was  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1152;    Dec.  Dig.  i  350.*] 

Appeal  from  Court  of  Conunon  Pleas,  Brad- 
ford County. 

Action  by  Charles  W.  Scbwoerer  against 
the  Lehigh  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afiarmed. 

On  a  rule  for  Judgment  non  obstante  vere- 
dicto Fanning,  P.  J.,  filed  the  following  opin- 
ion In  the  court  below: 

"This  suit  is  brought  by  the  plaintlft.for 
injuries  to  his  person  and  property  because 
of  the  alleged  negligence  of  the  defendant. 

"The  plaintiff  was  seriously  injured,  his 
horses  killed,  and  wagon  demolished  Febru- 
ary 2,  1907,  at  a  grade  crossing  on  a  curve 
on  the  Lehigh  Valley  Railroad  near  Wyalus- 
ing.  Pa.,  by  the  'milk  train'  westward  bound 
running  at  a  high  rate  of  speed.  This  cross- 
ing is  on  an  extensively  traveled  thorough- 
fare; It  being  the  main  highway  leading 
from  Wyalusing  borough  to  several  towns 
and  an  extended  thickly  settled  area  of 
country  south  of  the  Susquehanna  river. 
Plaintiff  approached  the  crossing  from  the 
south  driving  a  spirited  team  hitched  to  a 
wagon  upon  which  he  had  been  drawing 
baled  hay,  and  stopped,  as  be  states,  from 
100  to  125  feet  from  the  tracks  (the  place 
indicated  by  actual  measurement  is  110  feet), 
took  off  his  ear  laps  and  mittens,  and  looked 
and  listened  for  approaching  trains.  He 
started  on,  and,  upon  reaching  the  crossing 
at  the  second  track,  his  horses  were  struck 
by  the  locomotive,  but  were  not  sufficiently 
over  the  crossing  at  the  time  as  they  ap- 
proached from  the  south  to  be  seen  by  the 
engineer  from  the  north  side  of  the  train, 
which  was  moving  west  At  the  point,  where 
the  plaintiff  testifies  he  stopped,  he  could 
see  down  the  tracks  to  the  whistling  post 
about  1,163  feet,  or  not  far  from  69  rods. 
Beyond  that  was  an  embankment  about  seven 
feet  high  dotted  with  trees,  etc.  He  states 
that  no  train  was  in  sight,  no  warning  sig- 
nals heard,  and,  'if  there  had  been  a  train, 
he  could  have  seen  it.'  He  then  proceeded 
toward  the  railroad.  Between  the  point 
where  be  stopped  and  the  tracks,  obstructing 
the  view  eastward,  was  a  lumber  oflSce  16 
by  32  feet  The  northeast  comer  of  this 
ofDce  Is  nearest  the  railroad  track,  its  dis- 
tance from  the  southern  rail  of  the  west- 
bound track,  where  the  accident  occurred, 
being  about  43  feet    The  plaintiff  was  alone. 


and  sat  near  the  rear  wheels  about  20  feet 
from  the  heads  of  the  horses.  The  railroad 
line  is  on  a  curve  at  and  in  the  vicinity  (rf 
this  crossing,  which  the  plaintiff  approached 
from  within  the  circle,  and  easterly  from  the 
crossing  the  curve  is  to  the  southeast  and 
seems  pronounced  because  of  the  acute 
angle  at  which  the  highway  Intersects  it 
and  the  testimony  as  to  Just  how  far  the 
track  can  be  seen  from  the  highway  easterly 
Immediately  after  passing  the  lumber  office, 
the  side  from  which  the  train  injuring  tlie 
plaintiff  came,  is  not  In  entire  harmony. 

"The  testimony  of  Hiram  E.  Bull,  a  survey- 
or, is  to  the  effect  that  the  office  building,  as 
stated,  is  16  by  82  feet,  with  the  end  to- 
ward, but  not  square  with  the  street,  and  56 
feet  distant  from  its  center.  From  the  north 
side  of  the  building  at  the  front  to  the  first 
rail  of  the  track  in  line  with  the  building 
is  71  feet  and  from  the  northeast  corner  of 
the  oBice  building  to  the' railroad  track,  in 
line  with  the  rear  of  the  building.  Is  43  feet 
and  4  Inches;  but  this  northeast  comer  of 
the  office  building  diagonally  to  the  tra<±  is 
somewhat  nearer.  Be  states  that  from  ttie 
crossing  one  can  see  to  the  whistling  post 
and  gives  it  as  his  opinion  that  after  passing 
the  office  building  a  few  fee.t  or  10  feet  from 
the  right  of  way  line,  a  view  of  probably 
300  feet  can  be  Iiad  down  the  track,  and, 
when  from  12V&  to  16  feet  from  the  east- 
bound  track,  the  view  extends  to  the  whis- 
tling post 

"Charles  W.  Scbwoerer,  the  plaintiff,  tes- 
tifies in  direct  examination  that  at  the  point 
where  he  stopped,  which  was  the  usual  stoit- 
ping  place  for  travelers,  he  had  a  view  of 
the  track,  and  could  see  if 'a  train  was  com- 
ing from  the  crossing  eastward  for  1,000  or 
1,500  feet,  and  this  notwithstanding  the  loca- 
tion of  the  office  and  box  cars,  which  he 
claims  were  there  (although  a  number  of 
witnesses  testify  that  they  were  on  the 
switch  on  the  opposite  side  of  the  track); 
that  after  passing  the  office  he  could  not  get 
a  view  of  tlie  track  at  all,  and  on  redirect 
examination  that  after  passing  the  office 
building  to  a  point  where  he  was  able  to 
see  east  any  distance  at  all — 200,  300,  or 
400  feet — his  horses  would  be  on  the  track, 
and  that  at  the  place  where  he  stopped,  110 
feet  from  the  track,  there  was  nothing  to 
obstruct  his  view  at  all.  On  recross-examln- 
Btlon  he  states  that,  when  he  got  by  the  lum- 
ber office,  his  horses'  feet  would  be  on  the 
east-bound  track,  'about  0  feet  from  the  west- 
Iwund  track,  before  he  could  see.  He  also 
testified  that  he  was  looking  both  up  and 
down  with  his  horses  under  control,  but  that 
they  began  to  rear  up  and  plunge  when  he 
got  to  the  trade  and  the  cars  struck  him. 

"Ira  Hoover  and  John  A.  Ford  corrobnrat- 
ed  the  plaintiff's  description  of  the  crossing. 

"Edward  Dettrlck  testified  that  he  was 
fireman  on  the  engine  at  the  time  of  the 
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accident,  and  on  the  aide  where  he  conld  see 
plainly,  and  in  a  position  to  observe,  and  was 
looking;  that  he  saw  the  team  on  the  side 
of  the  office  as  It  came  out  toward  the  rail- 
road; that  the  team  started  up  quickly  as 
If  on  a  trot  or  a  run,  and,  as  appeared  to 
him,  sprang  forward,  and  that  the  train  at 
that  time  was  going  about  45  to  SO  miles 
an  hour  and  might  hfive  been  going  5  or  6 
miles  faster;  that  150  feet  from  the  crossing 
he  coQld  not  see  the  plaintiff,  but,  when  he 
got  op  the  least  bit  closer,  he  could  see 
blm  sitting  on  the  wagon. 

"AlthODgh  plaintiff  stopped  near. the  Inm- 
ber  office  at  the  usual  stopping  place,  he  was 
still  bound  to  continue  to  use  his  senses,  and 
If  be  had  a  view  down  the  track  from  where 
the  train  came  200  or  300  feet  after  passing 
the  office  a  few  feet,  increasing  and  enlarg- 
ing so  that,  when  he  was  still  12  or  16  feet 
from  the  crossing,  he  conld  hare  seen  the 
east-bound  track  to  the  whistling  post  nearly 
68  rods  away,  as  estimated  by  Mr  Bull  while 
on  the  witness  stand,  had  he  looked.  If 
such  were  the  facts  and  there  were  no  ob- 
structions, the  case  would  be  ruled  by  Carroll 
T.  Penna.  R.  B.  Co.,  12  Wkly.  Notes  Cas. 
348,  where  the  court  said,  'It  Is  vain  for  a 
man  to  say  that  he  stopped,  looked,  and  lis- 
tened If  In  spite  of  what  his  eyes  and  ears 
must  have  told  him  he  went  directly  in  front 
of  a  moving  locomotive;'  and  the  numerous 
other  decisions  down  to  Walsh  v.  Penna.  R. 
K.  Co.,  222  Pa.  162,  70  Atl.  1088,  approving 
and  settling  this  legal  principle,  but  this 
line  of  decisions  applies  only  where  the  facts 
clearly  bring  the  case  within  It  Beach  v. 
Penna.  R.  R.  Co.,  212  Pa.  587,  61  Att  1106. 
The  testimony  was  not  clear,  and  there  was 
a  dispute  as  to  the  distance  the  plaintiff 
could  view  the  track  to  the  east  after  pass- 
ing the  lumber  office,  whether  the  view  was 
obstructed  by  the  box  cars,  and  whether  the 
defendant  gave  proper  signals  or  warnings 
of  the  approach  of  the  train  which  was  run- 
ning at  a  high  rate  of  speed.  In  view  of  all 
this  testimony  and  the  uncertainty  owing  to 
the  curve  at  the  acute  angle  of  intersection 
and  the  alleged  obstructions  at  what  point  a 
train  could  be  seen  after  passing  the  lumber 
office,  the  fact  that  the  train  was  running 
at  a  high  rate  of  speed,  and  the  testimony, 
though  strongly  contradicted  that  no  warn- 
ing signals  were  given,  that  the  plaintiff  was 
looking  both  up  and  down  the  track,  taken 
In  connection  with  the  testimony  of  the 
brakeman  and  others  that  the  horses  sprang 
or  started  up  when  the  plaintiff  was  commit- 
ted to  the  act  of  crossing,  the  case,  we  think, 
was  one  for  the  jury.  McNeal  v.  Railway 
Co.,  131  Pa.  184,  18  Afl.  1028;  McGlll  v. 
Pittsburg  &  Western  Ry.  Co.,  152  Pa.  881, 
25  AtL  540;  Davidson  y.  Railway  Co.,  171 
Pa.  522,  33  Atl.  86 ;  Armstrong  v.  Penna.  R. 
B.  Co.,  212  Pa.  228,  61  Aa  831;    Doyle  v. 


Chester  Traction  Co.,  214  Pa.  882,  63  AtL 

604;  Vincent  v,  Lehigh  Valley  Transit  Co., 
220  Pa.  350,  69  Atl.  812. 

"For  the  reasons  given,  the  rules  above 
stated  were  discharged  In  the  manner  and 
upon  the  conditions  as  in  the  orders  filed  in 
thU  case  February  2,  1909." 

Argued  before  MITCHELL,  C.  J.,  and  MBS- 
TREZAT,  POTTER,  BLKIN,  and  STEW- 
ART, JJ. 

Henry  Streeter,  William  Davies,  Frank  W. 
Wbeaton,  and  Wm.  Maxwell,  for  appellant. 
h.  T.  Hoyt  and  M.  B.  Lllley,  for  appellee. 

PER  CURIAM.  The  Judgment  is  affirmed 
on  the  opinion  of  the  court  below. 


cm  Pa.  3t) 

In  le  LONG'S  ESTATE. 

Aptieal  of  MUBPHir  et  aL 

(Supreme  Court  of  Pennsylvania.    May  20^ 
1909.) 

WlU.8  (I   634*>— CONStBUCnON— VMTKD  AMD 

"Contingent  Remaindeb." 

Where  testator  executed  his  will  in  1867 
and  died  in  1870,  and  gave  a  portico  of  the 
residue  of  his  estate  to  his  niece  for  life,  and 
on  her  death  to  her  children  living  at  her  de- 
cease. It  created  a  remainder  in  the  children  of 
the  niece  contingent  on  their  surviving  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1488;    Dec.  Dig.  I  634.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1303-1506;   vol.  a  p.  7015.] 

Apt)eal  from  Orphans'  Court,  Philadelphia 
County. 

In  the  matter  of  the  adjudication  of  tbe 
estate  of  Charles  T.  Long,  deceased.  From 
a  decree  dismissing  exceptions,  Randolph 
Clay  Murphy  and  others  appeal.     Affirmed. 

Lamorelle,  J.,  ffied  the  following  adjudica- 
tion: 

"The  fund  which  Is  the  subject  of  the 
present  accounting  represents  the  net  pro- 
ceeds arising  from  a  sale  in  partition  In 
which  tbe  accountant  was  trustee  for  the 
share  of  Helen  Y.  Shepperd.  Upon  the  death 
of  Helen  Y.  Shepperd,  which  occurred  March 
10,  1908,  the  principal  became  presently  dis- 
tributed under  the  will  of  Charles  T.  Long, 
who  died  April  11,  1870.  The  provisions  of 
his  will,  dated  March  18,  1867,  confirmed  by 
codicil,  dated  January  24,  1870,  so  far  as 
they  apply  to  the  question  before  the  court, 
are  as  follows:  'Item. — All  the  rest  residue 
and  remainder  of  my  E<state  Real  personal 
and  mixed,  whatsoever  and  wheresoever,  I 
order  and  direct  to  be  divided  into  three 
equal  parts  and  the  Interest  and  Income  of 
one  of  the  said  equal  one-third  parts,  I  give 
devise  and  bequeath  unto  my  beloved  ulece, 
Helen  Y.  Shepperd  for  and  during  the  term 
of  her  natural  life,  and  from  and  Immediate- 
ly after  her  decease  then  I  give  devise  and 
bequeath  the  said  equal  one-third  part  of 
my  estate  to  the  children  of  my  said  niece 
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Helen  T.  Staepperd  llTlng  at  the  time  of  her 
decease  share  and  share  alike.'  At  the  time 
of  the  death  of  Helen  T.  Sbepperd  she  had 
no  living  child  or  children.  Her  one  son  and 
only  child,  John  P.  Sbepperd,  died  in  the 
year  1897.  There  was  therefore  no  one  In 
existence  answering  the  description  of  those 
who  upon  her  decease  were  to  talie  the  prin- 
cipal of  the  estate,  and  that  the  gift  to  her 
children  was  contingent  upon  their  being 
alive  at  the  time  of  her  death  under  the 
language  of  the  will  is  settled  by  a  long 
line  of  cases  beginning  with  McBrlde  t. 
Smyth,  64  Pa.  245  (decided  In  the  year  1878), 
and  ending  with  MuUUcen  t.  Eamshaw,  209 
Pa.  226,  58  Atl.  286  (decided  in  1904).  In 
the  latter  of  these  cases,  after  the  devise 
to  the  widow  for  life,  the  will  provided  'and 
from  and  immediately  after  her  death  or 
marriage,  I  give  and  devise  my  real  estate 
unto  my  children  then  living.  • '  •  • '  Said 
Mr.  Justice  Mitchell:  'All  these  remainders 
are  clearly  contingent.  No  child  talces  a 
vested  Interest  because,  until  the  happening 
of  thie  contingency  prescribed,  the  death  of 
the  widow.  It  cannot  appear -that  he  will  be 
In  the  class  to  whom  the  devise  is  made,  to 
wit:  those  then  living,  •  •  •  that  this 
was  the  time  actually  meant  by  the  testa- 
tor is  so  clear  on  the  face  of  the  will  that 
it  would  not  admit  of  contradiction  by  the 
presumption  of  a  different  Intent  under  any 
rule  of  construction.' 

"The  claim  of  the  administrator  of  the 
estate  of  John  P.  Sbepperd  la  accordingly 
disallowed." 

Argued  before  MITCITELL,  a  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Lucius  S.  Landreth  and  William  A.  Gor- 
don, for  appellants. 

PER  CURIAM.  The  decree  Is  affirmed  on 
the  adjudication  of  the  auditing  Judge,  ap- 
proved by  the  court  In  banc 


(226  Pa.  64) 

VBIT  V.  CLASS  &  NACHOD  BREWING  CO. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1909.) 

Masteb  and  Servant  (J  287*)  — Injubt  to 
Sebv ANT— Incompetent  Fellow  Servant. 
Where  a  master  placed  in  charge  of  a  steam 
regulator  an  engineer  of  intemperate  habits,  and 
an  accident  resulted  from  the  fault  of  the  en- 
gineer intoxicated  at  the  time,  the  question  of 
negligence  whereby  plaintiff's  intestate  was  in- 
jured was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1066;  Dec.  Dig.  {  287.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Katherlne  Velt  against  the  Class 
ft  Nachod  Brewing  Company.  Verdict  for 
plaintiff,  and  defendant  appeals.     Affirmed. 


Argued  before  l^ITCHELL,  O.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Thomas  Raebum  White  and  W.  W.  Smith- 
ers,  for  appellant  John  M.  Vandersllce  and 
Francis  Shunlc  Brown,  for  appellee. 

PER  CURIAM.  This  case  being  close  «ni 
its  facts  has  had  more  than  usual  considera- 
tion, both  In  the  court  below  and  in  this 
court  When  It  was  here  before  (216  Pa. 
29,  64  Atl.  871,  116  Am.  St  Rep.  757)  it  was 
held  that  the  evidence  was  sufficient  to  es- 
tablish a  prima  facie  case  of  negligence  In 
giving  the  night  engineer  charge  of  the  steam 
regulator  when  he  was  known  to  be  a  man 
of  Intemperate  habits,  and  there  was  some 
evidence  that  he  was  Intoxicated  on  the  night 
of  the  accident  It  was  therefore  held  to  be 
a  case  for  the  Jury.  At  the  last  trial,  from 
which  we  have  this  present  appeal,  tlie  tes- 
timony was  substantially  the  same,  and  the 
Judge  was  therefore  right  In  snbmlttlns  it 
to  the  Jury. 

Judgment  affirmed. 

(»4  Pa.  BIT) 

UNITEJD  STATES  CIRCLE  SWING  CO.  ▼. 
REYNOLDS  et  al. 

(Supreme  Court  of  Pennsylvania.     May  10, 
1909.) 

1.  Replevin  (i  69*)— Pasties— Intebventioh 
—Judgment. 

Where,  in  replevin  against  two  defendants, 
a  third  party  intervenes,  claiming  only  a  small 
portion  of  the  property,  which  is  conceded,  and 
defendants  plead  only  to  the  effect  that  plaintiff 
is  not  a  corporation  as  alleged,  it  ia  not  error 
to  direct  the  jury  to  be  sworn  as  to  the  in- 
tervener only,  there  being  no  i-ssiie  as  to  the 
other  defendants,  and  instruct  that  their  du- 
ty is  simply  to  determine  the  value  of  the  goods 
replevied. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Dec.  Dig.  }  69.*] 

2.  Cobpobations  (S  661*)— Foreign  Corpora.- 
tions—Reoistbation— Replevin. 

A  foreign  corporation  need  not  be  regis- 
tered under  Act  April  22,  1874  (P.  L.  lOS),  to 
recover  in  replevin  personal  property  taken  from 
it  by  one  having  no  contractual  relation  with 
the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
(3ent.  Dig.  {  2543;  Dec.  Dig.  {  6G1.*] 

S.  Tbial  (I  133*)— Remarks  op  Coonsel. 

A  judgment  will  not  be  reversed  because  Ot 
objectionable  remarks  of  counsel,  where  the 
court  instructed  the  jury  to  disregard  them,  and 
states  in  his  opinion  on  motion  for  new  trial 
that  be  believes  the  jury  were  not  influenced 
thereby. 

[Bd.  Note.— For  other  cases,  see  Trial.  Oeat 
Dig.  I  316;    Dec  Dig.  i  133.*] 

Appeal  from  Court  of  Ck>mmon  Pleas, 
Lackawanna  County. 

Action  by  the  United  States  Circle  Swing 
Company  against  Annette  Reynolds  and  Ar- 
thur Frothingham.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Argued  before  FELL,  BROWN,  POTTER. 
BLKIN,  and  STEWART,  JJ. 
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A.  A.  Vosburg,  M.  J.  BTartln,  and  O.  W. 
DawsoD,  for  appellants.  Clarence  Ballentine 
atid  J*hn  P.  Kelly,  for  appellees. 

POTTER,  J.  This  was  an  action  of  re- 
plevin for  an  amaBement  device  known  as  a 
circle  swing.  The  suit  was  brought  by  the 
United  States  Circle  Swing  Company  against 
Annette  Reynolds  and  Arthur  Frothlngham, 
trading  as  the  Rocky  Glen  Park  Company,  a 
partnership.  On  June  8,  1906,  Annette  Rey- 
nolds, as  the  agent  of  her  brother,  William 
B.  Reynolds,  filed  an  affidavit  that  the  prop- 
erty replevied  belonged  to  him;  and  upon 
this  petition,  sworn  to  by  Annette  Reynolds, 
the  said  William  B.  Reynolds  was  permitted 
to  Intervene  as  party  defendant  Thereafter 
he  filed  an  affidavit  of  defense  In  which  he 
claimed  to  have  bought  the  property  replev- 
ied at  a  landlord's  sale,  and  that  he  was  at 
that  time  the  owner  of  the .  said  property 
by  virtue  of  the  title  bo  acquired.  When 
the  case  was  called  for  trial  William  B.  Rey- 
nolds, by  Annette  Reynolds,  his  attorney  In 
fact  presented  a  petition,  asking  leave  to 
amend  his  former  affidavit  of  defense  so  as 
to  limit  his  ownership  to  a  small  portion  of 
the  apparatus,  consisting  of  sis  cars.  His 
claim  to  this  much  was  conceded  by  the 
plaintiffs.'  Upon  the  trial  the  court  directed 
the  Jury  to  be  sworn  as  to  William  B.  Rey- 
nolds alone  as  a  defendant,  and  took  the 
position  that  under  the  pleadings  there  was 
no  question  of  ownership  of  the  property  at 
issue,  and  instructed  the  Jury  that  the  only 
fact  to  be  determined  by  them  was  the  value 
of  the  goods  replevied.  The  verdict  was 
for  the  plaintiffs  for  all  the  property  describ- 
ed In  the  writ  of  replevin,  except  the  six 
cars,  and  was  for  the  defendants,  as  to  them. 
This  appeal  has  apparently  been  taken  by 
Annette  Reynolds  and  Arthur  Frothlngham, 
but  as  there  was  no  Judgment  against  them, 
they  have  no  standing  to  appeal;  and,  as 
William  B.  Reynolds  obtained  Judgment  for 
all  that  he  claimed  at  the  trial,  his  ground 
of  appeal  is  not  clear.  We  see  no  error  In 
the  refusal  of  the  court  to  strike  the  case 
from  the  list,  or  in  directing  the  Jury  to  be 
sworn  as  to  William  B.  Reynolds.  The  case 
was  at  Issue  as  to  him  alone.  The  record 
does  not  show  whether  the  objection  to  the 
swearing  of  the  Jury  as  to  William  B.  Rey- 
nolds alone  was  made  on  behalf  of  all  the 
defendants  or  not  If  it  was  on  behalf  of 
Annette  Reynolds  and  Arthur  Frothlngham, 
they  have  no  reason  to  complain ;  for  there 
is  no  verdict  or  Judgment  against  either  of 
them.  If  the  objection  was  made  on  behalf 
of  William  B.  Reynolds,  it  Is  appar^it  that 
he  was  not  prejudiced  In  any  way  by  the 
trial.  In  the  affidavit  of  defense  which  he 
first  filed,  he  claimed  all  of  the  property  in 
suit  and  set  forth  that  he  acquired  it  at 
constable's  sale,  and  by  assignment  from 
the  other  defendants.  This  claim  was  In- 
consistent with  the  existence  of  any  right 
of  property  whatever  on  the  part  of   the 


other  defendants.  For  some  reason,  before 
the  trial  he  withdrew  his  claim  to  the  great- 
er part  of  the  property,  but  the  case  was 
still  at  issue  as  to  him,  and  the  plaintiff  was 
entitled  to  have  the  case  tried. 

It  is  also  contended  that  the  court  below 
erred  in  permitting  the  Jury  to  be  sworn  as 
to  William  B.  Reynolds  alone,  for  the  reason 
that  Annette  Reynolds  and  Arthur  Frothlng- 
ham, the  original  defendants,  had  filed  what 
was  alleged  to  be  a  plea  In  abatement  In 
which  they  averred  that  the  suit  was 
brought  in  the  name  of  a  fictitious  person, 
and  that  there  was  no  such  corporation  as 
the  United  States  Circle  Swing  Company. 
This  was  not  a  plea  in  abatement  for  its 
effect  would  be,  not  merely  to  abate  this 
particular  suit  but  to  destroy  the  right  of 
action  Itself.  It  does  not  pretend  to  give 
the  plaintiffs  a  better  writ,  or  point  out 
a  mistake  which  might  be  avoided  by  the 
plaintiffs  In  forming  their  new  writ.  This  re- 
quirement has  often  been  made  the  test  by 
which  to  distinguish  whether  a  given  matter 
should  be  pleaded  in  Abatement  or  In  bar. 
The  effect  of  the  matter  here  set  out  was  to 
Impugn  the  right  of  action  altogether.  It 
was  therefore  a  plea  In  bar,  and  not  in 
abatement  The  defendants  Annette  Rey- 
nolds and  Arthur  Frothlngham  filed  no  re- 
sponse to  the  writ  of  replevin,  except  this 
alleged  plea  in  abatement  but  which  was 
as  we  have  pointed  out  really  a  plea  In  bar. 
William  B.  Reynolds  had  intervened,  and 
given  a  counter  bond  and  filed  an  affidavit 
of  defense,  claiming  to  own  the  property. 
The  case  was  therefore  at  issue  between 
the  plaintiffs  and  the  intervening  defendant 
alone.  When  the  case  went  to  trial  it  was 
unnecessary  for  the  plaintiffs  to  offer  any  evi- 
dence of  its  title  because,  as  the  record  then 
stood,  the  declaration  of  the  plaintiffs  was 
uncontradicted  by  any  of  the  pleadings  In 
the  case,  except  as  to  the  ownership  of  the 
six  small  cars.  We  think  the  trial  Judge 
was  clearly  right  In  his  view  that  the  only 
question  left  for  the  consideration  of  the 
Jury  was  the  value  of  the  property. 

In  the  eighteenth  assignment  of  error  com- 
plaint Is  made  of  the  ruling  of  the  court 
below  as  to  the  right  of  the  plaintiffs  to 
bring  this  action,  without  beliig  properly 
registered  under  the  Act  of  April  22,  1874 
(P.  L.  108).  But  the  question  does  not  seem 
to  have  been  raised  in  the  affidavit  of  de- 
fense, and  was  not  apparently  an  issue  in 
the  case.  But,  in  so  far  as  the  facts  of  this 
case  go,  they  disclose  nothing  which  would 
forbid  the  plaintiff,  as  a  foreign  corpora- 
tion, to  maintain  an  action  in  the  courts  of 
Pennsylvania,  to  recover  its  personal  prop- 
erty. William  B.  Reynolds  who  claimed 
and  retained  the  property,  had  no  contract 
relations  with  the  plaintiffs,  and  he  would 
therefore  have  no  standing  to  object  that 
the  plaintiff  corporation  was  doing  business 
in  this  state,  without  bavliie^  complied  with 
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the  registration  act.  This  principle  Is  cleai> 
ly  set  forth  In  King  Optical  Go.  t.  Royal  In- 
surance Co.,  24  Pa.  Super.  Ct  627. 

It  Is  further  contended  that  objectionable 
remarks  made  by  counsel  for  plaintiffs  In 
bis  address  to  the  Jury  were  of  such  a  na- 
ture that  the  court  erred  In  refusing  to  with- 
draw a  Juror  and  continue  the  case.  The 
trial  judge  Instructed  the  Jury  to  disregard 
any  remarks  made  by  counsel  outside  of  the 
evidence,  and  In  his  opinion  refusing  a  new 
trial  he  states  that  he  believes  the  jury  were 
not  influenced  as  to  the  amount  of  the  ver- 
dict by.  the  alleged  offensive  remarks  of 
counsel.  We  see  no  reason  for  doubting  the 
correctness  of  his  conclusion  In  this  respect 
Nor  do  we  see  any  merit  in  any  of  the  ques- 
tions  raised   by   the   assignments   of   error. 

They  are  overruled,  and  the  Judgment  Is 
affirmed. 

(226  P*.  IT) 

NEWTON  et  al.  v.  BOROUGH  OF  EM- 
PORIOM. 

(Supreme  Court  of  Pennsylvania.    May  20, 
190».) 

1.  Mdwicipai,  Cobpobations  (S  292*)— Stbeet 
•iMPBovEMENTs— Paving— Petition  —  CoS- 
DfrioNAL  Signing. 

Where  a  property  owner  wrote  the  word 
"conditionnlly,  after  his  signature  to  a  petition 
for  th"  paving  of  a  portion  of  a  street,  without 
specifying  wliat  the  condition  was,  the  property 
could  not  be  counted  in  determining  whether  the 
petition  was  signed  by  the  owners  of  the  requi- 
site two-thirds  of  the  frontage;  any  condition 
invalidating  such  a  signature. 

[Ea.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  768,  770;  Dec.  Dig. 
{  292.*] 

2w  Mdnicipai.  Cobpobations  (S  292*)— Stbekt 
Paving  — Petition  — SiQNATUBE  —  With- 
dbawal. 

A  signer  of  a  petition  for  street  paving  maj 
withdraw  his  signature  by  notice  to  the  proper 
officers  before  action  has  l>een  talien,  but  not 
after  the  council  has  passed  the  authorizing  or- 
dinance. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }  772;  Dec  Dig.  { 
292.*] 

3.  Municipal  Cobpobations  (J  292*)— Stbeet 
Favinq — Petition— Sionatubb  —  Tenants 
IN  Common. 

Where  property  abutting^  on  a  street  to  be 
paved  is  owned  by  tenants  in  common,  all  of 
them  must  sign  the  paving  petition  before  the 
property  can  be  counted  as  a  part  of  the  requi- 
site frontage  to  authorize  the  improvement. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  768,  770 ;  Dec.  Dig. 
i  292.*] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
eron County. 

Petition  by  Emily  M.  Newton  and  others 
for  the  quashing  of  an  ordinance  of  the  Bor- 
ough of  Emporium  authorizing  the  paving  of 
a  portion  of  Fourth  street  at  the  expense  of 
the  abutting  property  owners.  From  an  or- 
der  quashing  the  ordinance,  the  borough  ap- 
peals.   Affirmed. 


The  following  la  the  opinion  of  Han,  J,,  io 
the  court  below: 

"The  town  council  of  the  borough  of  E!ni- 
porlum  adopted  an  ordinance  in  due  form  re- 
quiring the  curbing  and  paving  of  a  certain 
part  of  Fourth  street,  in  the  borough  of  Elm- 
porium.  The  ordinance  recited  that  whereas 
the  petition  of  two-thirds  of  the  owners  of 
property  representing  not  less  than  two-thirds 
In  number  of  feet  of  the  properties  bounding 
or  abutting  on  the  part  of  Fourth  street  be- 
tween the  west  end  of  the  brick  paving  now 
on  Fourth  street  'and  the  west  side  of  Wood 
street  has  been  presented  to  the  council  of 
the  borough  of  Emporium  requiring  the  saJd, 
council  to  require  the  curbing  and  paving  of 
said  street  l)etween  the  said  points  wltb 
brick,  stone,  or  or  other  suitable  material, 
and  to  collect  two-thirds  of  the  cost  and  ex- 
pense of  the  same  from  the  owners  of  the 
real  estate  on  said  street  Therefore  It  was 
ordained  and  enacted  that  the  said  paving 
should  be  done.  Emily  M.  Newton  and  four 
others,  owners  of  property  abutting  on  that 
portion  of  Fourth  street  affected  by  the  ordi- 
nance, filed  their  appeal  from  said  ordinance, 
and  presented  their  petition  asking  that  it  be 
quashed.  The  grounds  alleged  in  the  petition 
are  that  the  I)orough  council  was  withont 
Jurisdiction  to  pass  the  ordinance  for  the  rea- 
son that  tne  necessary  two-thirds  of  the  own- 
ers of  property  representing  not  less  than 
two-thirds  In  number  of  feet  of  the  property 
fronting  and  abutting  on  that  part  of  Fourth 
street  proposed  to  be  paved  had  not  signed 
the  petition. 

"It  appears  from  the  testimony  that  the 
total  frontage  of  the  property  abutting  on 
that  portion  of  Fourth  street  proposed  to  be 
paved  is  1,757  feet  7  Inches,  and  two-thirds 
of  this  would  be  1,171  feet  8%  inches.  The 
sole  question  to  be  determined  in  the  case  la 
whether  the  abutting  property  owners  repre- 
senting two-thirds  frontage  signed  the  peti- 
tion to  the  council  requesting  that  this  pav- 
ing be  done,  thereby  conferring  upon  It  the 
necessary  jurisdiction  to  pass  the  ordinance. 
The  borough  claims  that  the  signers  to  the 
petition  represent  1,245  feet  while  the  peti- 
tioners claim  the  petition  in  fact  only  repre- 
sents 1,098^  feet  The  difference  of  146H 
feet  arises  out  of  a  dispute  as  to  what  effect 
should  be  given  to  three  signatures  appear- 
ing on  the  petition,  to  wit,  those  of  M.  C. 
Tulis,  John  Hogan,  and  John  F.  Parsons. 
We  will  consider  them  In  their  order.  It  la 
the  uncontradicted  testimony  that  M.  C.  Tnlls 
is  the  owner  of  71%  feet  and  that  he  signed 
the  petition,  appending,  however,  to  his  sig- 
nature the  word  'conditionally.'  He  testifies 
that  the  petition  was  presented  to  him  by  a 
member  of  the  town  council,  and  tliat  he  stat- 
ed to  him  at  the  time  that  he  signed  the  peti- 
tion on  the  condition  that  the  sewers  shooid 
first  be  Improved,  us  he  thought  It  would  be 
money  wasted  to  pave  the  street  before  that 
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was  done.*  There  1b  no  evidebce,  however, 
that  this  conversation  was  ever  repeated  to 
the  town  council  while  In  session,  or  that  any 
legal  notice  was  given  them  as  to  wfiat  was 
meant  by  the  word  'conditionally*  which  fol- 
lowed his  signature.  We  may,  therefore,  as- 
sume as  a  matter  of  law  that  the  town  coun- 
cil had  no  such  official  knowledge. 

"We  think  there  can  be  no  question  that  a 
petition  to  confer  Jurisdiction  on  a  borough 
council  to  pave  streets  must  be  signed  un- 
conditionally by  the  owners  of  the  necessary 
two-thirds  of  the  feet  frontage  thereon  In  or- 
der to  fully  and  legally  bind  the  petitioners. 
In  the  case  of  Von  Steen  y.  Beatrice,  36  Neb. 
421.  54  N.  W.  677.  the  condition  was  that  the 
grade  should  be  satisfactory  and  that  the 
trees  should  not  be  molested.  The  Supreme 
Court  of  Nebraska  said:  'We  agree  with  the 
district  court  that  the  petition  to  confer  upon 
the  council  Jurisdiction  must  be  uncondition- 
al, and  that  no  argument  is  required  to  prove 
that  the  signatures  should  have  been  reject- 
ed.' The  Nebraska  statute  is  different  from 
ours  only  in  the  respect  that  it  requires  the 
petition  to  be  signed  by  a  majority  of  the 
owners  representing  a  majority  of  the 
feet  frontage,  instead  of  two-thirds,  and  that 
it  imposes  the  whole  cost  of  the  paving  upoi. 
the  abutting  owners  Instead  of  two-thirds 
thereof.  To  the  same  effect  Is  the  case  of 
Batty  V.  Hastings,  63  Neb.  26,  88  N.  W.  139. 
In  the  case  of  Norwood  v.  Mills*  Estate,  8 
Ohio  S.  &  C.  P.  Dee.  669,  the  signature  was 
by  the  owner  of  the  fee  conditioned  on  the 
tenant's  agreement  to  pay  the  costs,  and  the 
decision  of  the  court  was  to  .the  same  effect. 
In  all  three  of  the  decisions  above  cited,  how- 
ever, the  condition  was  specified,  and  the 
next  question  to  be  considered  Is  whether  the 
mere  adding  of  the  word  'conditionally'  to  the 
signature,  without  specifying  what  the  condi- 
tion was,  would  be  sufficient  to  render  it  In- 
valid. We  are  reluctantly  forced  to  the  con- 
clusion that  It  would,  for  the  reason  that  the 
act  requires  the  signature  to  be  absolutely 
unconditional.  The  fact  that  the  word  'con- 
ditionally* followed  the  signature  put  the 
council  upon  notice  that  It  was  not  such  an 
nncondltlonal  signature  as  the  law  requires, 
but  that  there  was  some  condition  attached 
to  it,  and  It  was  entirely  immaterial  what 
that  condition  might  be.  The  mere  fact  that 
there  was  any  condition  at  all  rendered  the 
signature  void  for  the  purposes  of  conferring 
Jurisdiction  upon  the  council.  This  signature, 
therefore,  must  be  rejected. 

"John  Hogan  is  the  owner  of  50  feet  front- 
age abutting  upon  that  portion  of  the  street 
proposed  to  be  paved.  He  signed  the  peti- 
tion, but  subsequently  wrote  a  letter  to  the 
council  withdrawing  his  name.  This  letter 
he  handed  to  the  chief  of  police  for  presenta- 
tion to  the  council,  and  It  appears  that  it 
was  read  at  the  council  meeting  after  mo- 
tion had  been  made  and  seconded  that  the 
ordinance  be  passed,  but  before  the  vote 
was  taken.    It  is  contended  by  counsel  for 


the  appellants  that,  tmless  otherwise  pro- 
vided by  charter,  signers  of  a  petition  are 
free  to  withdraw  their  names  at  any  tim« 
before  the  manlclpallty  has  acted  upon  the 
same,  and  a  number  of  dedsions  from  the 
courts  of  last  resorts  of  other  states  have 
been  dted  in  'support  of  this  position.  The 
law,  however,  seems  to  be  otherwise  in  Penn- 
sylvania. As  I  understand  it,  the  rule  Is 
that  a  petitioner  is  free  to  withdraw  his 
name  at  any  time  before  Jurisdiction  lias 
attached,  but  cannot  do  so  thereafter.  In 
this  case  if  Hogan  had  served  his  notice 
on  the  proper  officers  of  the  corporation  be- 
fore the  meeting,  or  had  appeared  and  serv- 
ed the  notice  before  the  petition  was  pre- 
sented at  the  meeting,  we  think  it  would  have 
been  sufficient,  but  the  evidence  in  this  case 
shows  that  his  notice  was  not  presented  to 
the  council  until  after  the  petition  had  been 
presented  and  a  vote  was  about  to  be  taken 
upon  the  passage  of  the  ordinance.  There 
is  no  precisely  similar  case  in  Pennsylvania, 
but  the  principle  I  have  laid  down  is  as- 
serted as  to  a  petitioner  before  a  grand  Jury 
in  Tull.vtown  Borough,  1  Pa.  Dist  R.  292, 
and  Borough  of  Quakertown,  3  Grant,  Gas. 
203;  and  the  precise  question  in  this  case  was 
covered  in  White  v,  Buffalo,  1  Sheld.  (N.  Y.; 
180,  where  It  was  held  that  when  a  petition, 
duly  and  regularly  signed  and  submitted, 
asking  for  local  Improvements,  was  before 
a  common  council  for  consideration,  the 
council  was  not  bound  to  examine  a  remon- 
strance filed  by  some  of  the  petitioners  ask- 
ing to  have  their  names  struck  from  the 
petition.  This  signature  is  therefore  sus- 
tained. 

"John  F.  Parsons,  one  of  the  petitioners.  Is 
the  owner  individually  of  50  feet  frontage  of 
abutting  property,  and  is  the  owner  as  a 
tenant  in  common  of  the  undivided  one-half 
interest  In  another  50  feet.  As  to  the  60 
feet  that  be  owns  individually  there  Is  no 
question,  but  the  counsel  for  the  appellants 
contends  that  the  50  feet  In  which  he  owns 
an  undivided  one-half  Interest  should  not  be 
counted  at  all,  as  the  petition  Is  not  signed 
by  bis  tenant  In  common.  The  counsel  for 
the  appellee,  on  the  other  hand,  contend  that, 
as  he  is  the  owner  of  the  one-half  interest 
in  this  50  feet,  25  feet,  or  one-half  of  It, 
should  be  counted.  The  position  of  the  ap- 
pellee In  regard  to  this  matter  cannot  be 
sustained  upon  any  theory  either  of  law  or 
common  sense.  The  law  requires  the  peti- 
tion to  be  signed  by  the  owners  of  the  prop- 
erty. This  means  by  all  of  the  owners  in 
any  given  piece  of  property.  To  hold  other- 
wise would  be  to  hold  that,  if  all  the  prop- 
erty on  any  block  were  owned  by  tenants  in 
common,  the  holder  of  an  undivided  1/lOOth 
Interest  in  the  same  might  cause  the  block 
to  be  paved  and  the  lien,  therefore,  to  attacii 
to  the  property,  although  the  owners  of  the 
other  99/lOOths  interest  were  opposed  to  It 
The  position  that  the  proportionate  part  of 
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th«  frontage  repreaentiBg  the  proportion  at 
the  co-tenant'a  interest  may  be  counted  npon 
his  signature  Is  equally  untenable.  The  peti- 
tioner In  this  case  does  not  own  25  feet  of 
this  property.  His  Interest  is  an  undivided 
interest  in  every  foot  of  It,  and  no  particular 
foot  frontage  may  be  set  aside  for  him,  be- 
cause In  every  foot  so  set  aside  his  co-ten- 
ant would  be  an  equal  owner.  We  are  of 
the  opinion,  for  these  reasons,  that  the  signa- 
ture of  John  F.  Parsons  cannot  be  counted 
for  the  50  feet  frontage  owned  by  himself 
in  common  with  Ella  Parsons. 

"Disregarding  the  71%  feet  represented  by 
the  conditional  signature  of  M.  C.  TuUs  and 
the  25  feet  which  it  is  claimed  by  the  appellee 
should  be  allowed  on  the  50-foot  lot  owned 
by  John  F.  and  Ella  Parsons,  and  allowing 
the  50  feet  represented  by  the  signature  of 
John  Hogan,  we  find  that  the  total  frontage 
represented  by  the  petition  is  l,14SVi  feet, 
which  is  less  than  the  necessary  two-thirds 
required  by  the  act  of  assembly.'  We  have 
arrived  at  this  conclusion  only  after  a  most 
careful  consideration  and  very  reluctantly, 
because  we  feel  that  in  the  end  it  can  be  of 
no  practical  benefit  to  any  one,  and  that 
its  effect  will  be  merely  to  delay,  for  a  time, 
a  rery  desirable  and  much  needed  improve- 
ment in  the  borough  of  Emporium.  If  there 
were  an  appeal  from  our  decision,  we  would 
feel  very  much  disposed  to  hold  that  the 
Tulis  signature  was  valid  In  the  absence  of 
a  condition  specifically  stated,  hoping  that 
the  appellate  court  might  sustain  us  in  the 
Interest  of  the  progress  and  welfare  of  the 
town,  bat  as  there  is  no  such  appeal,  and 
therefore  no  redress  if  we  should  be  in  er- 
ror, we  are  bound  under  our  conscience  and 
our  oath  to  decide  the  case  strictly  under 
the  law  as  it  now  exists  and  as  we  under- 
stand it" 

Argued  before  MITCHELL,  C  J.,  and 
MESTKKZAT,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

J.  C.  Johnson,  for  appellant  B.  H.  Baird, 
for  appellees. 

PER  CURIAM.  The  Judgment  is  afllrmed 
on  the  opinion  of  the  court  below. 


(225  Pa.  42) 

RANDAL  T.  GOULD. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1909.) 

1.  Triai.  (I  48*)— Evidence  Aduiss^lb  ir 

Pabt. 

While  no  reference  should  be  made  to  the 
fact  that  defendant  is  protected  by  a  policy  of 
insurance,  yet  competent  evidence  for  plaintiff, 
■nch  as  notice  of  a  defective  title,  should  cot  be 
excluded  because  it  collaterally  involves  a  show- 
ing of  the  fact  that  defendant  holds  such  a 
policy. 

[E>1.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  120;    Dec.  Dig.  $  48.»] 


2.  TuAL  (i  146*)  —  Qussnoirs  mm  Jnr  -• 

WiTBOBAWAI.  or  JUBOB. 

On  trial  of  an  action  in  ejectment  motion 
was  made  to  withdraw  a  juror  on  plaintiff's  of- 
fer of  proof  that  defendant  had  not  only  bought 
with  notice  of  fraud  in  his  title,'  but  bad  paid 
an  extra  preminm  to  a  title  insurance  company 
for  insurance  against  it  The  jury  was  sent 
from  the  room,  and,  after  argument  on  the  mo- 
tion, it  was  overruled  and  tnc  offer  was  with- 
drawn, whereupon  the  jury  was  returned.  Held, 
that  the  court  properly  refused  to  withdraw  a 
juror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  {  148.*] 

3.  Tbial  ((  218*)— GoioiziiTS  bt  Judos  oh 

IBVIDBNCE. 

The  trial  court  cannot  be  held  in  error  for 
controverting  in  his  charge  a  manifestly  falla- 
cious argument  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  4«7,  4»8:    Dec.  Dig.  {  21&*] 

4>  Verdob  and  Pitbchaseb  ({  229*)  —  Bora 
Fj,DE  Pubchasers— Notice. 

Defendant  in  ejectment  is  charged  with  no- 
tice of  the  fraudulent  nature  of  his  grantor's  ti- 
tle, where  he  had  participated  prior  to  his  ac- 
quiring title  In  legal  proceedings  in  which  the 
question  of  the  fraudulent  nature  of  the  title' 
was  raised. 

[Ed.  Note. — For  other  cases,  see.  Vendor  and 
Purchaser,  Cent  Dig.  {{  477-494;  Dec  Dig. 
i  229.*] 

5.  HnSBARD  AND  WIFE  (§  81*)— ACTS  Of  UAB- 

BiKD  Women— Validitt. 

A  bond  executed  by  a  married  woman  may 
be  valid,  though  a  mortgage  securing  it  is  void 
for  nonjoinder  by  her  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  (  832;    Dec.  Dig.  J  81-*1 

6.  JUDOMENT  ($  470*)— COLLATBBAI,  ATTACK. 

Where  plamtiff  m  ejectment  claims  title  un- 
der a  sheriffs  deed,  defendant  cannot  collateral- 
ly attack  the  jui^gment  on  which  the  execution 
issued,  where  it  stands  nnappealed  from. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  {  907 ;   Dec  Dig.  {  470.*] 

7.  Execution  ({  70*)— Issue— Death  of  De- 
fendant-Notice TO  Pebsonai.  Rkpbbbkh- 

TATIVES. 

A  venditioni  exponas  issued  after  the  death 
of  defendant  in  execution  without  notice  to  her 
representatives  as  required  by  Act  February  24, 
■USa  (P.  L.  70)  §  33.  is  not  invalid  where  de- 
fendant had  conveyed  her  land  to  another  before 
her  death,  although  fraudulently  as  against  her 
creditors,  and  her  grantee  had  come  into  court 
and  opposed  the  issue  of  the  process. 

[E2d.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  i  70.*] 

Appeal  from  Ceort  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Harry  It.  Randal  agalns  Isador 
M.  Gould.  Verdict  for  plaintiff,  and  defend- 
ant moves  for  new  trial,  and  for  Judgment 
notwithstanding  the  verdict  which  were  de- 
nied, and  defendant  appeals.    Affirmed. 

Ejectment  for  real  estate  at  247  Sonth 
S&cond  street,  Philadelphia.  At  the  trial 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff.  On  a  rule  for  a  new  trial  and  mo- 
tion tor  Judgment  non  obstante  veredicto^ 
Wiltbank,  J.,  filed  the  following  opinion: 

"This  case  has  been  twice  tried  and  twice 
ably   reviewed   before   us  on  rules,   and   we 
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have  been  assisted  In  Its  examination  by  the 
IndustTT  of  counsel  Inspired  by  tbejr  sense  of 
Its  Importance  to  two  Innocent  parties.  Ei- 
ther the  plaiDtiff  or  the  defendant  most 
eventnally  find  himself  the  irre^ransible  vic- 
tlm  of  a  combination  of  three  persons,  who, 
according  to  the  finding  of  the  Jury  at  the 
last  trial,  acted  with  the  intention  of  de- 
frauding one  or  the  other  of  them.  If  a 
fraud  was  consummated,  it  was.  necessarily 
upon  one  or  the  other,  either  In  depriving 
Randal  of  the  fruits  «f  his  judgment,  or  in 
passing  off  upon  Gould,  a  title  tai  Jeopardy 
on  account  of  a  cloud  upon  It  After  the 
first  trial  we  considered  the  evidence,  and 
made  the  rule  absolute  on  the  ground  that 
the  Judge  at  nisi  prlus  bad  erred  In  ruling 
that,  no  matter  what  the  fraud,  if  any  there 
were,  the  defendant  had  taken  title  without 
baring  been  put  upon  notice  of  It  At  the 
second  trial  it  was  conceded  that  the  ques- 
tion of  notice  arose  upon  documentary  evi- 
dence found  in  records  and  other  instru- 
ments, and  that  tbis  evidence  was  for  the 
court  in  respect  of  its  significance  as  to  no- 
tice; that  it  Involved,  therefore,  a  question 
exclusively  of  law,  and  could  not  be  left  to 
the  jury  for  a  finding  of  its  legal  effect. 
The  trial  Judge  ruled  that  It  showed  notice  to 
Gould,  and  to  tbis  ruling  he  sealed  a  bill. 
We  thinlc  that  this  ruling  was  not  error. 
The  evidence,  then,  of  the  fraud  has  been 
again  considered  by  us.  The  jury  have  found 
that  It  was  the  plaintiff  who  was  defrauded, 
and  in  doing  so  have  established  facts,  of 
which  a  concise  statement  Is  as  follows:  On 
May  8,  1902,  one  Mary  C.  Bell  became  in- 
debted in  $4,000  to  the  plaintiff,  Randal,  anr' 
executed  and  delivered  to  bim  a  bond  wltL 
warrant  for  the  amount  This  bond  she  at- 
tempted to  secure  by  a  mortgage  of  the  real 
estate  in  dispute,  the  title  to  which  was  in 
her,  but  she  sealed,  signed,  and  delivered  her 
mortgage  without  joinder  of  one  Alonzo  Bell, 
ber  husband,  then  living.  It  was  duly  re- 
corded, and  shortly  after  its  delivery  one 
Watson,  who  was  then  and  had  been  before 
the  professional  adviser,  as  a  member  of  the 
bar,  of  her  and  her  husband,  instructed  the 
couple  that  the  mortgage  was  irregular  and 
invalid.  Before  the  payment  of  the  first  six 
months'  interest  fell  due,  Watson  and  the 
Bells  arranged  a  sale  of  the  land  with  one 
Fisher,  a  half-brother  of  Alonzo  Bell,  in 
order  to  avail  themselves  of  the  invalidity 
'of  the  mortgage,  and  to  pass  the  land  beyond 
the  reach  of  Randal  in  the  event  of  his  using 
the  warrant  of  attorney  attached  to  bis  bond. 
The  land  was  thus,  as  they  hoped,  by  deed 
of  August  18,  1902,  put  beyond  the  reach  of 
a  lien  of  a  Judgment  in  favor  of  Randal. 
The  urgency  arose  upon  the  apprehension  of 
the  two  actors  that,  if  they  postponed  their 
step  until  Randal  should  have  demanded  his 
first  installment  of  interest,  they  would,  as 
the  result  of  Randal's  alarm,  find  Mary  Bell's 
land  bound  by  a  Judgment  on  her  bond,  and 


thus  Randal  mlgbt  collect  the  mone^  lawful- 
ly due  him. 

"The  grantee,  Fisher,  was  a  man  without 
an  estate.  He  was  a  laboring  man,  some 
time  a  motorman,  a  farm  band,  and  finally 
the  owner  of  a  small  tract  for  the  cultivation 
of  garden  products  and  fowl.  He  supported 
a  family,  on  wages  and  peddling  which  at 
no  time,  according  to  bis  showing,  exceeded 
$500  a  year.  He  bad  no  bank  account;  but 
about  three  months  before  bis  purchase  of 
the  land  in  question  he  had  saved  something 
under  |60Q.  He  carried  most  of  his  savings 
'in  his  dothes,'  and  he  held  the  rest  in  a 
small  tin  box  at  his  home.  It  was  from 
these  receptacles  that  he  produced  to  Watson 
at  the  settlement  $2,000  to  be  paid  to  the 
Bells.  His  purciiase  secured  to  him  a  store 
in  this  city  worth  at  least  three  times  that 
amount  and  which,  after  the  lapse  of  three 
years  and  ten  months,  he  conveyed  to  the- 
defendant  Gould  for  over  $6,000  His  deed 
was  executed  June  28,  1906.  He  sold  to 
Gould,  he  explained,  because  during  his 
ownership  the  investment  had  brought  him 
nothing.  Be  had  no  knowledge  of  a  ne- 
gotiation for  a  sale  to  Gould  till  a  day  or  so 
before  he  executed  his  deed,  which  he  did 
at  the  instance  of  Bell,  and  be  did  not  know 
what  was  the  price  of  the  land  till,  at  that 
execution  and  under  the  guidance  of  Watson, 
he  took  part  of  the  purchase  mon6y,  and  re- 
ceived the  Impression  that  Watson  must  have 
accounted  to  his  satisfaction  for  the  balance. 
Fisher  was  silent,  inactive,  uninformed,  and 
contented  during  the  term  of  his  ownership, 
a  period  as  already  stated  of  nearly  four 
years.  Alonzo  Bell  had  retained  during  that 
period  the  ctmtrol  of  the  real  estate.  There 
was  some  evidence,  although  only  slight, 
that,  when  the  Bells  conveyed  to  Fisher,  they 
took  from  him  end  his  wife  an  eventually, 
unrecorded  reconveyance  of  the  property. 
This  aspect  of  the  case  was  presented  upon 
the  testimony  of  a  member  of  the  bar  and 
notary  public,  who  acted  officially  at  the  in- 
stance of  Watson;  and  it  was  argued  for 
the  plaintiff  that  the  probability  presented 
was  strengthened  by  other  proofs.  On  two 
consecutive  days  Watson,  who  was  on  the 
same  fioor  of  the  office  building  in  which 
the  notary  practiced,  took .  Bell  and  wife 
and  Fisher  and  wife  for  the  acknowledgment 
of  three  deeds  l>efore  the  notary,  and  for  the 
certificate  of  the  latter.  At  the  trla»  it  was 
conceded  that  one  of  these  deeds  was  that 
from  the  Bells  to  Fisher.  Alonzo  Bell  tes- 
tified that  another  was  a  conveyance  by  bim 
and  his  wife  of  other  land  owned  by  them. 
The  difficulty  of  Identification  attached  to  the 
third  deed.  This  was  executed  by  Flsbet 
and  wife,  but  the  notary's  record  In  showing 
this  much  did  not  show  the  grantee  or  gran- 
tees. Bell  testified  to  bis  ignorance  of  tbis 
deed.  Fisher  said  it  might  have  been  made 
in  some  dealing  of  his  and  his  wife's  about 
an  inheritance  of  hers  in  Gettysburg.  Wat- 
son, who  bad  introduced  the  parties  to  the 
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notary,  with  admittedly  two,  and,  by  tacit 
admlBslon,  three,  deeds,  was  emphatic  in  dis- 
claiming knowledge.  The  notary  teetifled 
that  to  the  best  of  his  recollection  the  third 
deed  was  a  deed  from  Fisher  and  his  wife 
to  BelL  The  trial  Judge  warned  the  Jury 
to  reach  no  hasty  conclusion  on  this  point 

"Our  narration  must  include  details  of  this 
character  in  order  that  we  may  Justly  dis- 
pose of  certain  reasons  for  the  rule  for  a 
new  trial  urged  with  earnestness  at  the  ar- 
gument That  Bell  managed  the  property 
during  Fisher's  ownership,  received  the  rents, 
directed  the  repairs,  and  paid  taxes  and  oth- 
er charges  was  not  seriously  disputed.  That 
he  did  this  as  owner  was,  however,  earnest- 
ly denied,  and  he  produced  a  power  of  at- 
torney from  Fisher.  All  of  the  Issues  of  fact 
were  skillfully  discussed,  and  the  findings 
reached  by  the  Jury  were  the  result,  not 
<Hily  of  the  plalntifCa  proofs,  but  also  of 
those  of  the  ueiendant,  the  latter  tending  to 
coutrauict  and  annul  the  tendency  and  value 
of  the  former,  and  the  Jury  deciding  after 
weighing  them.  We  find  the  verdict  not 
against  the  weight  of  the  evidence,  in  our 
opinion,  if  there  was  error  at  the  trial,  it 
lay  in  certain  rulings  on  three,  or  some  of 
three,  points.  These  embrace  the  refusal  of 
the  court  to  withdraw  a  Juror;  the  charge 
concerning  the  alleged  character  of  the  thlr^ 
deed  testified  to  by  the  notary;  and  the  find- 
ing of  notice  to  the  defendant 

"In  behalf  of  the  defendant  the  court  was 
moved  to  withdraw  a  Juror  upon  an  offer  of 
proof  made  by  the  plaintiff,  that  the  defend- 
ant had  not  only  bought  with  notice  of  the 
fraud  in  bis  title,  but  had  paid  an  extra 
premium  to  a  title  insurance  company  for  in- 
demnification against  It  Upon  the  motions 
being  presented,  the  court  ordered  that  the 
Jury  be  taken  out;  and  an  argument  pro- 
ceeded in  their  absence.  This  resulted  in 
an  overruling  of  the  motion  and  the  sealing 
of  a  bill  for  the  defendant  The  offer  was 
withdrawn  and  the  Jury  were  then  brought 
in.  The  primary  object  of  the  offer  was  to 
show  by  proof  of  a  high  order  that  the  de- 
fendant had  been  put  upon  notice,  not  only 
of  the  Invalid  and  ineffective  mortgage,  no- 
tice of  which  would  -have  amounted  to  noth- 
ing, but  also  of  .the  attempt  of  Bell  and  his 
wife  to  make  away  fraudulently  with  the 
property,  to  defeat  Randal  on  an  execution 
under  his  Judgment.  That  a  party  sued  for 
damages  may  not  be  put  to  the  hazard  of  a 
loss  because  a  Jury  believes  him  to  be  pro- 
tected by  insurance,  and  therefore  safe,  has 
been  decided  in  many  forms  of  action ;  and 
the  courts  have  deprecated  mention  of  an  in- 
surance In  a  general  way,  and  have  rebuked 
counsel  who  have  gone  farther,  and  founded 
an  argument  upon  it  In  order  to  win  in  a 
contest  against  the  assured.  Lenahan  v. 
Plttston  Coal  Mining  C3o.,  221  Pa.  626,  70  Atl. 
884.  But  attention  to  the  situation  at  this 
trial  must  show  the  inapplicability  of  the 
principle.    It  may  be  doubted  that  Insurance 


might  not  have  been  Shown  here^  becanaa 
the  primary  inquiry  was  aa  to  notice,  and 
iusiurance  was  moat  persuasive  evidence  of 
this.  Proof  of  the  radical  point  of  notice 
should  not  liave  been  excluded  merely  be- 
cause it  involved  the  showing  collaterally  of 
the  minor  and  Irrelevant  point  of  insurance. 
This  was  not  a  valid  reason  for  exclusion. 
The  plaintiff  was  entitled  to  that  which 
made  heavily  in  his  favor,  and  without  which 
he  might  have  been  prejudiced  through  a 
substantial  denial  of  Justice,  and,  on  the 
other  band,  the  Jury  could  have  been  in- 
structed to  disregard  the  other  significance 
of  the  proof.  This  would  have  been  the  fii- 
miliar  practice  of  admitting  evidence  special- 
ly, for  e  stated  purpose,  to  which  the  court 
peremptorily  restricts  It  in  view  of  its  capac- 
ity to  prove  something  elde,  not  admissible 
on  the  Issue.  Sheaffer  v.  Kakman,  56  Pa. 
144.  The  withdrawal  of  the  offer  left  the 
defendant  free  to  object  only  to  the  use  of 
the  phrase,  payment  for  Insurance,  in  the 
hearing  of  the  Jury,  and.  this  objection  did 
not  show  good  cause  for  any  adverse  action 
of  the  court  This  was  the  more  clear  lie- 
cause  the  Insurance  company's  investigation 
of  the  title  had  been  under  discussion  by 
bqth  sides  as  the  trial  advanced,  and  its  of- 
ficers and  papers  had  been  extensively  ex- 
amined. 

"The  second  point  grew  out  of  the  charge 
of  the  court  concerning  the  alleged  character 
of  the  third  deed — that  executed  by  Fisher 
and  his  wife  and  acknowledged  before  the 
notary  Lewis.  This  deed,  according  to  the 
best  recollection  of  the  notary,  was  from 
Fisher  and  wife  to  Bell ;  but  Fisher  testified 
that  it  may  have  been  in  settlement  of  some 
matter  of  the  estate  of  bis  wife's  father,  a 
late  inhabitant  of  Gettysburg.  His  manner 
and  the  vagueness  of  his  testimony  were 
criticised  by  the  plaintifTs  counsel  in  his 
summing  up,  and  in  reply  the  counsel  for 
the  defendant  met  the  strictures  offered,  and 
also  urged  the  argument  that  it  had  been  the 
duty  of  the  plaintiff  to  investigate  the  sub- 
ject before  charging  Fisher  with  an  untruth, 
or  at  least  a  weak  pretense.  Inasmuch  as 
Fisher  had  not  been  called  by  the  defendant 
at  the  former  trial,  and  the  plaintiff  had  not 
bad  notice  of  his  story,  the  trial  Judge  could 
not  permit  the  argument  to  prevail,  that  the 
plaintiff  could  have  learned  in  Gettysburg 
whether  or  not  Fisher  and  his  wife  had  ex- 
ecuted the  deed  referred  to.  It  was  also  , 
proper  for  him  to  controvert  an  argument 
that,  even  at  the  stage  by  that  time  reached, 
an  Investigation  might  yet  be  Inaugurated  by 
the  plaintiff,  and  upon  ascertainment  of  the 
unsubstantlallty  of  the  story  a  new  trUI 
might  be  moved  for,  and  redress  thus  secur- 
ed in  the  manner  usual  upon  the  discovery 
of  proof  after  verdict 

"Apart  from  the  suggestion  that  proof  of  a 
negative  was  within  reach,  and  might  serve 
the  plaintiff  later  if  the  Jury  found  for  the 
defendant,    the    argument    was    exception- 
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able  as  (^ndng  at  relief  to  the  plaintiff  In 
fature  action  of  tbe  court,  and  as  in  Its  en- 
largement too  zealously  upholding  the  shame- 
less partlzanshlp  of  Fisher.  The  court  charg- 
ed, therefore,  with  some  vigor  on  the  iralut, 
but,  as  we  find,  not  with  a  greater  degree  of 
emphasis  than  was  required,  according  to 
the  accepted  measure  of  the  duty  of  a  Judge. 
The  weight  of  the  evidence  was  with  the 
plaintiff  on  the  issues  of  fact,  and  a  verdict 
the  other  way  might  have  awakened  our  so- 
licitude. The  expressions  of  the  charge  on 
the  point  raised  were  timely,  and  we  fall  to 
find  In  them  any  reason  for  directing  a  third 
trial  of  a  long  and  exhaustively  presented 
contest 

"The  third  point  for  examination  is  tbe 
finding  of  the  court  that  the  defendant, 
Gould,  had  been  put  upon  inquiry  before 
taking  title.  It  was  agreed  at  the  trial  that 
this  was  a  question  of  law  arising  upon  doc- 
uments In  evidence,  and  the  court  charged 
that  notice  was  shown.  The  error  assigned 
is,  not  that  the  question  should  have  been 
left  to  tbe  Jury,  bat  that,  resting  as  It  did 
with  the  court.  It  should  have  been  decided 
tbe  other  way.  Tbe  defendant  argues  that 
the  docuTDents  did  not  show  notice  to  him. 
The  documents  showed  how  the  defendant 
took  his  title.  It  appears  that  when  Randal 
had  obtained  his  judgment  against  Mary  O. 
Bell,  which  was  had  in  the  court  of  com- 
mon pleas  of  this  county  No.  5  to  Septem- 
ber term.  1904.  No.  1.224.  writs  of  execution 
duly  issued  from  that  court,  and  a  vend.  ex. 
went  out  returnable  to  the  first  Monday  of 
May,  1906.  Under  this  writ  the  defendant 
bought  the  property  and  paid  down  the  stip- 
ulated deposit  of  $50.  He  failed  to  comply 
with  the  terms  of  the  sale,  and  on  June  27, 
1906,  he  petitioned  the  court  to  order  the  re- 
tom  of  his  deposit  on  the  ground  that,  where- 
as the  property  had  been  sold  on  Randal's 
writ  as  that  of  Mary  C.  Bell,  in  fact  Mary 
C.  Bell  had  then  no  interest  therein.  This 
Information  he  acquired  upon  examination 
of  the  record  on  which  the  sheriff  had  sold. 
That  record  showed  that  Fisher,  who,  as  al- 
ready stated,  had  taken  title  from  the  Bells 
August  18,  1902,  had  petitioned  the  court  on 
April  SO,  1906,  to  Stay  the  execution  of  Ran- 
dal's vend.  ex.  on  the  ground  that  Mary  OL 
Bell  had  then  no  Interest,  but  had  previous- 
ly conveyed  her  title  to  him;  and  the  rec- 
ord also  showed  that  Randal  had  on  May  3, 
1906,  filed  an  answer  thereto,  setting  forth 
that  the  deed  to  Fisher  had  been  executed 
and  delivered  fraudulently,  and  with  intent 
to  escape  the  Hen  of  a  Judgment  apprehend- 
ed under  the  bond  and  warrant  which  Ran- 
dal held.  This  scheme,  the  answer  averred, 
was  conceived  and  executed  with  the  knowl- 
edge of  Fisher.  The  same  record  also  show- 
ed thnt  '>"  .Tune  27,  1906,  which  was,  as  the 
dates  show,  prior  to  the  petition  filed  by  the 
defendant  Gould  above  referred  to,  Fisher 
had  filed  a  bill  against  the  plaintiff  Randal 
of  record  in  the  same  court  and  of  the  same 


term  and  number  for  an  injunction  to  re- 
strain Randal  from  proceeding  with  his  ex- 
ecution setting  up  the  exhaustion  of  toe  title 
in  Mary  C.  Bell  by  her  conveyance  to  Fisher. 
This  bill  was  filed  by  the  attorney  of  Fisher 
iind  the  attorney  of  the  defendant  Gould. 
An  afildavit  by  way  of  answer  to  this  bill  . 
was  on  June  29,  1906,  filed  by  Randal,  setting 
up  the  fraudulent  transaction ;  but  betwe«D 
the  dates  of  the  filing  of  the  bill  and  of  tbe 
coming  in  of  the  affidavit  (that  is  to  say,  on 
June  28,  1906)  Gould  had  taken  his  deed 
from  Fisher.  Gould  took  bis  deed  from  Fish- 
er upon  the  faith  of  a  title  Insurance  policy 
of  the  Equitable  Trust  Company,  stipulating 
to  indemnify  him  from  actual  loss  In  the 
premises.  The  application  for  this  Insurance 
was  made  by  Gould's  attorney,  and  It  ex- 
hibited as  foundation  of  risks  'objections  to 
title  known,  Randal  v.  Bell,  Common  Pleas 
5,  Sept.  Term,  1904;  No.  1224,  or  rumored.' 
In  the  meanwhile  Randal  had  proceeded  un- 
der an  alias  vend.  ex.  of  June  2,  1906,  and 
had  bought  in  the  property,  obtaining  the 
sheriff's  deed  therefor  on  July  16,  1906.  On 
this  deed  Randal  depended  at  the  trial. 

"Upon  this  evidence,  as  we  have  already 
said,  we  could  find  no  error  in  the  charge  of 
the  trial  Judge  that  Gould  had  been  put  up- 
on inquiry  of  the  alleged  fraud  of  certain  of 
his  predecessors  in  the  title. 

"Two  other  points  were  urged  upon  us: 
That  the  bond  on  which  Randal  bad  secured 
his  Judgment  was  void  because  the  mortgage 
which  was  given  to  fortify  It  was  a  nullity, 
and  that  tbe  vend.  ex.  on  which  the  sale  was 
made  by  the  sheriff  was  also  void  because  it 
had  gone  out  after  the  death  of  Mary  C.  Bell 
without  notice  to  her  representatives.  Act 
Assem.  Feb.  24,  1834,  {  83  (P.  L.  79).  These 
points  need  not  be  discussed.  The  Judgment 
of  a  court  of  concurrent  and  equal  jurisdic- 
tion has  been  relied  upon  by  the  plaintiff, 
and  It  Is  not  competent  for  us  to  go  behind 
it  to  Inspect  the  bond.  As  tbe  foundation  of 
tbe  plaintiff's  case  that  Judgment  stands  un- 
appealed  from  and  valid.  We  may  note, 
however,  that  to  any  event  an  invalidity  of 
the  mortgage  could  not  nullify  the  bond. 
This  latter  expressed  and  established  the  ob- 
ligation of  a  woman  who,  under  the  law, 
was  competent  to  execute  and  deliver  it.  A 
futile  effort  on  her  part  to  support  it  by  the 
pledge  of  her  land  was  a  secondary  and  col- 
lateral circumstance  not  bearing  In  any  de- 
gree upon  the  liability  primarily  established. 
McCoy  V.  Niblick,  221  Pa.  123.  70  Atl.  577; 
King  V.  Grannls,  29  Pa.  Super.  Ct  867.  An 
analogous  criticism  may  be  made  of  tbe  im- 
peachment here  of  the  process  of  another 
court.  No  appeal  lies  to  us  from  that  court, 
and  tbe  presumption  of  regularity  In  the  ex> 
ecutlon  which  arises  upon  the  acknowledg- 
ment and  delivery  of  a  sheriff's  deed  is  not 
rebutted  by  any  evidence  In  the  record  of  the 
death  of  Mary  C.  Bell  before  vend.  ex.  We 
do  not  think  that  It  is  expedient  to  enlarge 
upon  this  situation  because  of  the  paramount 


Digitized  by 


Google 


990 


78  ATLANTIC  REPORTER. 


(Pa. 


cooBideratlon  ttuit,  no  matter  what  tbe  con- 
clusion as  to  the  regulaj'ity  of  the  vend,  ex., 
it  must  be  admitted  tbat  tbe  act  of  Febru- 
ary 24,  1834,  does  not  apply,  because  at  the 
time  of  her  death  Mary  C.  Bell  was  not  the 
owner  of  the  land,  and  her  deed  to  Fisher, 
irhetber  within  the  statute  of  Elizabeth  or 
iioc,  couiu  uui  uave  ueeu  deuied  uy  her  It 
Itvlug.  tshe  bad  passed  her  title  Irrevocably, 
and  her  personal  representative  would  have 
had  no  standing  to  oppose  the  execution.  If 
her  deed  had  constituted  Fisher  her  trustee, 
which  is  the  utmost  that  could  be  claimed 
by  an  avoided  or  defrauded  creditor,  not  the 
less  the  legal  title  was  In  him,  and  he  had 
had  full  notice  in  the  premises  and  had  come 
Into  court  to  oppbse  the  vend.  ex.  as  has  al- 
ready been  shown  from  the  record,  and  thus 
had  had  his  day.  Relchart  v.  Castator,  5 
Bin.  109,  6  Am.  Dec.  402;  Murphy  ▼.  Hubert, 
16  Pa.  50;  Colborn  v.  Trlmpey,  86  Pa.  483. 
Cases  applying  by  analogy  being  decisions 
upon  the  effect  of  the  34th  section  of  the  act 
of  February  24,  1834,  are  McCormlck  v.  Skel- 
ly,  201  Pa.  184,  50  AO.  766;    Smith  v.  Grim, 

26  Pa.  95,  67  Am.  Dec.  400;  Drum  v.  Painter, 

27  Pa.  148;  Irwin  v.  Hess,  12  Pa.  Super.  Ct 
163. 

"The  rule  for  a  new  trial  Is  discharged. 
The  motion  for  Judgment  non  obstante  is 
overruled." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTRBZAT,  POTTER,  and  BL- 
KIN,  JJ. 

V.  Gilpin  Robinson  and  B.  I.  De  Toung, 
for  appellant.  Stanley  Folz  and  Leon  H. 
Folz,  for  appellee. 

PER  CURIAM.  The  judgment  is  aflarmed 
on  the  opinion  of  the  court  below. 


(224  Pa.  586) 

WAGNER  V.  BURNHAM  et  aL 

(Supreme  Court  of  Pennsylvania.    May  10, 
1909.) 

1.  Bankbcptct  (I  164*)— Claims— Sbt-Ofj^ 
Meciiakj,cs'  Lieits. 

Where  subcontractors'  liens  had  become  fix- 
ed on  the  building  before  the  contractor's  ad- 
judication In  bankruptcy,  and  were  perfected  by 
the  filing  of  liens  after  the  adjudication,  with- 
in the  statutory  period,  and  the  owners  paid 
the  liens,  such  payments  were  available  as  a 
set-off  Against  the  bankrupt's  trustee  seeking  to 
recover  the  balance  due  on  the  contract. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  451 ;   Dec.  Dig.  §  154.*] 

2.  Bankruptcy  (8  154*)— Contractors— Lier 
Creditors— Sureties. 

The  owners  of  a  building  in  process  of 
construction,  being  in  effect  statutory  sureties 
of  the  contractor  for  the  payment  of  debts  due 
subcontrnctors,  are  within  Bankr.  Act  July  1, 
1808,  c.  541,  j  68,  30  Stat.  5C5  <U.  S.  Comp. 
St.  1901,  p.  3450),  authorizing  a  surety  who 
has  paid  his  principal's  debt,  after  bankruptcy 

*>or  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1.I0;  to  date,  *  Reporter  Indexes 


has  intervenedrto.set  off  the  amount  so  p&M 
against  his  debt  to  the  bankrupt. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  451;    Dec  Dig.  i  154.»] 

3.  Courts  (|  97*)— Claims— Set-Ofv— Rums 
OP  Decision. 

The  decisions  of  federal  courts  conxtruing 
the  bankruptcy  statute  relating  to  set-off  must 
be  followed  by  the  state  courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  SS  32^-334;  Dee.  Dig.  {  97.*] 

4.  BaNKHUPTCT    (I    154*)— CLAIMS— COUNTBB- 

claimb. 

Where  a  claim  against  a  bankrupt's  estate 
is  provable  at  the  time  it  is  sought  to  be  en- 
forced, it  is  then  available  as  a  coonterclaim 
in  an  action  by  a  bankrupt's  trustee  against  the 
claimant 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {  451 ;   Deci  Dig.  S  154.»J 

5.  Bankbuptot  (I  154*)— AeuoN  by  Tbdstbe 
—Counterclaim. 

A  claim  against  a  bankrupt  provable  in 
its  nature,  whether  proved  or  not,  is  available 
as  a  get-off  in  an  independent  action  broogbt  by 
the  bankrupt's  trustee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {  451 ;  Dec  Dig.  §  154.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Assumpsit  to  recover  balance  due  on  a 
building  contract  by  Louis  Wagner,  as  trus- 
tee in  bankruptcy  of  Charles  Gilpin,  against 
George  Burnham  and  others.  From  an  or- 
der discharging  a  rule  for  Judgment  for' 
want  of  a  sufficient  affidavit  of  defense, 
plaintiff  appeals.     Affirmed. 

Argued  before  MITCHELL,  C.  J.,  "and 
FELL,  MESTREZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Humbert  B.  Powell  and  Thomas  O.  Peirce, 
for  appellant  John  G.  Johnson  and  James 
Wilson   Bayard,  for  appellees. 

MESTREZAT,  J.  We  think  the  learned 
court  l)elow  was  right  in  discliarging  the 
rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Cliarles  Gilpin  entered 
Into  a  contract  with  the  defendants  to  tear 
down  an  old  building  and  erect  a  new  build- 
ing in  the  city  of  Philadelphia.  After  per- 
forming part  of  the  work,  he  filed  a  volun- 
tary petition  in  bankruptcy,  and  was  duly 
adjudicated  a  bankrupt  The  plalntUf  is  his 
trustee  in  bankruptcy.  At  the  date  of  the 
bankruptcy,  Gilpin  was  Indebted  to  certain 
subcontractors  for  work  done  and  materials 
furnished  who  subsequently  to  that  date  en- 
tered meclianics'  liens  against  the  property 
of  the  defendants  to  enforce  their  claims. 
The  defendants  were  compelled  to  pay  these 
claims.  This  suit  was  brought  by  the  trus- 
tee to  collect  the  amount  due  Gilpfn  on  the 
contract,  and  the  defendants  claim  as  a  de- 
fense a  set-off  for  the  amount  wliich  they 
were  compelled  to  pay  the  subcontractors  on 
the  mechanics'  liens  filed  against  their  prop- 
erty. The  right  to  interpose  this  set-off  as  a 
defense  in  this  action  and  thereby  defeat  the 
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plaintiff's  recovery  ts  the  only  qnestlon  in 
the  case. 

The  right  to  the  set-off  depends  upon  the 
proTlslona  of  the  bankruptcy  act  (Act  July 
1.  1898,  c.  541,  i  1,  30  Stat.  544  [U.  S.  Comp. 
St  1901,  p.  3418]),  relative  thereto.  The  part 
of  the  act  controlling  the  question  Is  sec- 
tion 68,  which  provides,  inter  alia,  as  follows: 
"In  all  cases  of  mutual  debts  or  mutual 
credits  between  the  estate  of  a  bankrupt 
and  a  creditor  the  account  shall  be  stated 
and  one  debt  shall  be  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed 
or  paid.  A  set-off  or  counterclaim  shall  not 
be  allowed  in  favor  of  any  debtor  of  a  bank- 
rupt which  is  not  provable  against  the  es- 
tate." Is  the  counterclaim  or  set-off  of  the 
defendants  in  this  action  allowable  under 
this  provision  of  the  bankruptcy  act?  It 
la  strenuously  contended  by  the  plaintiff 
that  the  defendants'-  claim  was  contingent, 
uncertain,  was  not  provable  against  the 
bankrupt  at  the  date  of  the  adjudication  in 
bankruptcy,  and  therefore  cannot  be  allowed 
as  a  set-off.  This  view,  however,  we  think 
oitlrely  overlooks  the  nature  and  character 
of  the  defendants'  claim  as  well  before  as 
at  the  time  It  was  interposed  as  a  set-off. 
At  the  date  of  the  adjudication  the  bank- 
rupt was  indebted  to  the  subcontractors  on 
the  claims  which  were  subsequently  paid 
by  the  defendants.  The  primary  liability 
for  payment  of  these  claims  rested  upon  the 
bankrupt,  and  tlie  claims  could  have  been 
enforced  against  him  to  the  extent  of  his  lia- 
bility to  pay.  By  the  law  of  this  state, 
however,  the  subcontractors  had  a  lien 
against  the  property  of  the  defendants  for 
the  work  done  and  the  materials  furnished 
by  them.  This  property  was  mjide  subject 
to  a  statutory  lien  to  secure  the  payment  of 
the  debts  of  the  subcontractors,  and  by  a 
subsequent  section  of  the-  statute  the  Men 
of  the  claim  took  effect  "as  of  the  date  of 
the  visible  commencement  upon  the  ground 
of  the  work  of  building  the  structure  or 
other  improvement."  The  lien  of  the  sub- 
contractor's claim,  therefore,  began  with 
the  commencement  of  the  work  on  the  de- 
fendants' premises,  and  was,  of  conrse^  in 
full  force  and  effect  at  the  date  of  the  ad- 
judication in  bankruptcy.  It  was  inchoate 
from  the  beginning.  It  is  true,  but  it  was 
an  existing  claim  or  demand  for  which  the 
defendants'  property  was  liable  on  failure 
of  the  contractor  to  pay.  During  the  time 
for  filing  the  Hen  the  subcontractors  had  a 
preferential  statutory  claim  in  the  nature 
of  a  nonperfected  equitable  lien  which  was 
perfected  by  filing  the  lien  after  the  adjudi- 
cation in  bankruptcy,  but  within  the  statu- 
tory period.  In  re  Grissler,  136  Fed.  754, 
09  C  C.  A.  406.  The  statute  provides  the 
method  for  perfecting  and  enforcing  the 
lien,  and  the  bankruptcy  of  the  contractor 
does  not  prevent  its  enforcement.  Section 
20  of  the  mechanics'  lien  law  of  June  4, 
1901  (P.  lu  441,  8  Pardon's  Dig.  [13th  Ed.] 


2487),  makes  specific  provision  for  the  esa^ 
forcement  of  the  claim  after  the  insolvency 
or  bankruptcy  of  the  contractor  as  follows: 
"When  any  such  contract  has  ?)een  sus- 
pended or  «ided,  the  right  to  file  a  claim 
or  to  sue  under  the  contract  shall  remain, 
and  may  be  exercised  with  the  same  effect 
as  if  further  proceedings  under  such  con- 
tract had  been  determined  by  consent  of  all 
parties."  The  work  was  done  and  the  ma- 
terials were  furnished  prior  to  the  adjudi- 
cation in  bankruptcy.'  The  subcontractors, 
therefore,  had  the  right  to  file  a  lien  and 
enforce  it  under  the  terms  and  within  the 
statutory  period  provided  in  the  act  of  1901. 
The  lien,  however,  of  the  subcontractors  did 
not  arise  or  was  not  created  by  the  filing  of 
the  claim  In  the  common  pleas  for  the  pur- 
pose of  its  enforcement,  but  came  into  ex- 
istence at  the  commencement  of  the  Im- 
provement of  the  defendants'  property  by 
the  contractor.  The  claim,  therefore,  of  the 
snbcontractors,  now  held  by  the  defendants 
and  proposed  to  be  set  off  by  them  against 
the  plaintiff's  demand,  existed  in  Its  Incho- 
ate form  at  the  date  of  the  adjudication  in 
bankruptcy,  and  was  subsequently  perfected 
by  filing  a  lien  in  conformity  with  the  pro- 
visions of  the  act  of  1901.  While  the  prima- 
ry debtor  of  the  subcontractors  was  the 
contractor  whose  duty  it  was  to  pay  the 
claim,  the  property  of  the  defendants,  and 
hence  the  defendants  themselves,  were  th€ 
statutory  sureties  for  the  payment  of  the 
debt  of  the  bankrupt  to  the  subcontractors. 
Bassett  &  Brown  v.  Balrd,  85  Pa.  38i.  A 
surety  paying  the  debt  of  his  principal  after 
bankruptcy  may  under  the  bankrupt  act  of 
1698  set  off  the  amount  so  paid  against  his 
debt  to  the  bankrupt  In  re  Dillon  (D.  C.) 
100  Fed.  627.  It  is  clear,  we  think,  that  the 
claim  of  the  defendants  sought  to  be  set  off 
In  this  action  is  for  money  expended  by 
them  as  quasi  surety  for  the  bankrupt,  and 
is  therefore  a  "mutual  credit"  within  con- 
templation of  section  68  of  the  bankrupt  act 
It  should  not  be  overlooked  that  the  right 
of  the  debtor  to  a  set-off  in  an  action  brought 
against  hUn  by  the  trustee  Is  not  based  upon 
the  rules  of  equitable  set-off  administered 
In  the  state  courts,  but  upon  those  rules 
which  prevail  in  the  federal  courts  which 
are  generally  broader  and  more  liberal  in 
permitting  the  set-off.  These  rules  must  be 
observed  by  the  state  courts  in  construing 
the  bankrupt  act. 

Is  the  proposed  set-off  "provable  against 
the  estate"  of  the  bankrupt  within  the  mean- 
ing of  section  68  of  the  act?  This  qnestlon 
must  receive  an  affirmative  answer  unless 
we  interpret  the  section  differently  from  the 
decisions  of  two  courts  of  the  highest  re- 
spectability, one  of  which  Is  a  federal  court 
whose  construction  of  an  act  of  Congress  we 
must  accept  After  a  very  careful  considera- 
tion of  the  bankruptcy  act  we  are  satisfied 
that  the  conclusion  of  those  courts  is  correct, 
and  that  a  counterclaim  "provable  against 
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tbe  estate"  of  tbe  baokrnpt  by  hta  debtor 
In  an  action  bronght  by  the  trustee  is  such 
claim  as  Is  provable  In  Its  nature  at  tbe 
time  tbe  set-otT  Is  sought  to  be  enforced.  The 
status  of  tbe  claim  at  that  date  determines 
Its  provability  In  contemplation  of  the  act 
of  Ciongress.  This  Is  concluslTely  shown  by 
Holmes,  C.  J.,  now  a  Justice  of  the  Supreme 
Court  of  the  United  States,  in  the  opinion 
In  Morgan  ▼.  Wordell,  178  Mass.  850,  39  N. 
B.  1037,  65  L  R.  A.  33.  Onils  was  an  action 
by  a  trustee  of  a  bankrupt,  and  the  defense 
was  set-off,  the  defendant  claiming  that  he 
occupied  tbe  position  of  a  quasi  surety  who 
had  paid  and  therefore  was  subrogated  to 
the  claim  of  a  Joint  creditor  of  himself  and 
the  debtor.  The  right  to  a  set-off  under  sec- 
tion 68  of  the  bankrupt  act  was  the  question 
at  Issue,  and  in  delivering  the  opinion  the 
<a»lef  Justice  said,  inter  alia :  "The  defendant 
also  claims  a  set-off  by  virtue  of  his  cove- 
nant We  assume  that  It  has  been  adjudicat- 
ed between  the  parties  In  the  district  court 
that  tbe  defendant  has  not  a  claim  which 
he  could  prove  in  his  own  name,  and  that 
this  decision  carries  with  It  the  corollary 
that  he  could  not  prove  his  claim  on  the 
covenant  against  the  estate.  If,  therefore, 
the  prohibition  of  a  set-off  of  a  claim  'which 
Is  not  provable  against  the  estate*  is  to  be 
taken  with  simple  Uteralness  as  applying  to 
any  claim  that  could  not  be  proved  in  the 
existing  bankruptcy  proceedings,  the  defend- 
ant's set-off  cannot  be  maintained.  But  we 
are  of  opinion  that  the  seemingly  simple 
words  which  °we  have  quoted  must  be  read 
in  the  light  of  their  history  and  in  con- 
nection with  the  general  provision  at  tbe 
beginning  of  section  68  for  a  set-off  of  mutual 
debts  'or  mutual  credits,'  and  that  so  read 
they  interpose  no  obstacle  to  the  defend- 
ant's claim.  Tba  provision  for  the  set-oS 
of  mutual  credits  is  old.  But,  while  the  pro- 
vision as  to  mutual  credits  was  thought  to 
be  more  extensive  tlian  that  as  to  mutual 
debts,  it  was  held  that  even  the  broader 
phrase  did  not  extend  to  claims  which,  when 
the  moment  of  set-off  arrived,  still  were 
wholly  contingent  and  uncertain,  such,  for 
instance,  as  the  claim  upon  this  covenant 
would  have  been  if  the  defendant  had  not 
yet  been  called  upon  to  pay  anything  upon 
the  original  partnership  debt    But  tbe  mo- 


ment wlien  the  set-off  was  dalmed  was  tito 
material  moment  The  defendant's  claim 
might  have  been  contingent  at  the  adjudica- 
tion of  bankruptcy,  and  so  not  provable  in 
the  absence  of  special  provisions  such  as 
are  to  be  found  in  the  later  bankrupt  acts 
in  England  and  in  the  United  States  act 
of  March  2,  1867  (14  Stat  517,  c.  176),  al- 
though not  in  the  present  law,  and  yet  If  it 
had  been  liquidated,  as  here^  by  payment, 
before  the  defendant  was  sued,  he  was  allow- 
ed without  question  to  set  it  off  (citing  au- 
thorities). Tbe  limitations  worked  out  by 
these  decisions  were  expressed  in  tbe  section 
of  the  act  of  1807  cited  above.  In  the  words, 
'but  no  aet-off  shall  be,  allowed  of  a  claim 
in  Its  nature  not  provable  against  the  estate.' 
These  words,  as  it  seems  to  us,  following 
the  cases,  refer  yet  to  the  nature  of  tlie  claim 
at  the  moment  when  It  was  sought  to  set  it 
off,  not  to  Its  nature  at  the  beginning  of  tbe 
pending  bankruptcy  proceedings,  and  did  not 
prevent  a  set-off  of  a  claim  which  was  liq- 
uidated at  the  later  moment  merely  because, 
when  the  bankruptcy  proceedings  began,  for 
some   reason    It   did   not    admit   of   proof. 

•  •  •  'Provable'  means  provable  in  Its 
natUT«  at  the  time  when  the  set-off  Is  claim- 
ed, not  provable  In  the  pending  bankruptcy 
proceedings."  This  case  is  followed  and  ap- 
proved by  the  United  States  Circuit  Court 
of  Aopeals  In  Norfolk  &  W.  By.  Co.  t. 
Graham,  145  Fed.  809,  813,  76  C.  G  A.  38S, 
389.  In  that  case  it  is  said,  Inter  alia :  "We 
think  that  the  true  solution  of  the  question 
before  us  Is  that  the  counterclaim  which 
may  be  set  off  in  an  independent  action 
brought  by  the  trustee  Is  •  •  •  one  that 
Is  provable  in  its  nature,  and  need  not  nec- 
essarily be  one  that  has  been,  or  may  yet 
be,    proved   in   the   bankruptcy   proceeding. 

•  •  •  It  may  be  true  that  Pages'  liability 
to  the  coihpany  wan  at  the  time  of  the  filing 
of  the  petition  and  at  the  date  of  the  ad- 
judication contingent  But,  before  this  lia- 
bility was  asserted  as  a  counterclaim,  It  had 
become  fixed  and  certain  In  amount  It 
was  certainly  provable  in  its  nature  when  it 
was  asserted  In  the  court  below." 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  common  pleas  should 
be  afllrmed. 

The  assignments  of  error  are  overruled, 
and  tbe  Judgment  is  affirmed. 
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STATE  V.  McCI/B3LIiAN. 
(SnpreiiM  Conit  of  Vermont    CShltt«id«n.    Sept 

9,  isoa) 
1.  Bnxs  AND  Notes  ({{  214,  815*)— Assian- 

HKNT  WlTBOUT  IHDOBSEMBNT. 

The  owner  of  a  negotiable  inatrament,  pay- 
able to  his  order,  can  transfer  it  by  a  formal  as- 
aignment  instead  of  an  indorsement,  or  by  parol 
vlth  manual  delivery,  and  such  assignment  is 
complete  and  effectual  aa  between  the  assignor 
and  assignee  without  notice  to  the  debtor,  and 
with  notice  will  aecure  the  assignee  the  entire 
intereat,  subject  to  any  existing  defenses. 

[E^  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  48%  605,  761-769;  Dec. 
Die  ii  214.  816.*] 

%  liABCENT  (i  5*)— PSOPKBTT  SUBJBCT  OF  LaB- 

oiNY— Unindobsed  Bank  Check— Valub. 
Under  P.  S.  5755,  relating  to  larceny,  and 
providing  that  one  who  steals  from  the  posses- 
sion of  another  money,  bank  notes,  bills  of  ex- 
change, or  other  bills,  orders,  or  certificates,  etc., 
■ball  be  imprisoned,  etc,  a  check  payable  to  tb« 
order  of  the  holder,  though  unindorsed,  is  the 
■ubject  of  larceny;  ita  value  being  the  amount 
it  represents. 

[Ed.  Note.— For  other  cases,  aee  Larceny,  Cent 
Dig.  i  13:    Dec.  Dig.  {  5.*] 

Exceptions  from  Chittenden  Ooont^f  Court; 
&  L.  Waterman,  Judge. 

George  McClellan  was  convicted  of  grand 
larceny,  and  excepted.    No  error. 

Argued  before  ROWELL,  C.  J^  and  MUN- 
SON,  WATSON,  HASET^ON,  and  POW- 
ERS, 33. 

John  O.  Sargent,  Atty.  Gen.,  and  Henry  B. 
Shaw,  State's  Atty.,  for  the  State.  J.  J. 
Enright  and  Brown  ft  Hopkins,  for  respond- 
ent 

MCNSON,  J.  The  respondent  is  charged 
with  the  larceny  of  a  private  mall  bag  and 
of  a  bank  check  for  f875,  signed  by  J.  P. 
Morgan  ft  Co.,  payable  to  the  order  of  E<.  O. 
Webb,  and  not  Indorsed.  The  respondent  ex- 
cepted to  the  admission  of  evidence  offered 
to  show  that  there  were  funds  to  meet  the 
die<^  and  to  the  charge  submitting  the  ques- 
tion of  value  to  the  Jury.  It  la  contended 
that  the  check  had  only  a  nominal  value, 
and  that,  if  the  value  was  more.  It  was  its 
fair  market  value  at  the  time  and  place  of 
the  larceny  while  unindorsed. 

Property  of  this  class  is  made  the  subject 
of  larceny  by  P.  S.  6756,  but  without  any 
provision  regarding  its  valuation.  No  case 
standing  like  this  has  been  brought  to  our 
aftentlon.  In  State  v.  Hill,  1  Houst  Cr.  Cas. 
(Del.)  420,  there  was  no  statute  applicable 
to  the  paper  taken.  In  State  v.  Musgang, 
61  Minn.  556,  53  N.  W.  874,  the  statute  re- 
quired the  instrument  to  be  "completed  and 
ready  to  be  issued  or  delivered,"  and  those 
taken  lacked,  among  other  things,  a  neces- 
sary signature.  The  charge  in  Whalen  v.  Com- 
monwealth, 90  Va.  644,  19  S.  E.  182,  was  the 
larceny  of  a  check  which  appears  from  the 


evidence  recited  in  the  opinion  to  have  been 
unindorsed;  but  the  statute  provirted  that 
the  amount  due  on  or  secured  by  the  writ- 
ing and  remaining  unsatisfled  should  be 
deemed  Its  value.  It  will  be  well  to  menr 
tion  a  few  other  cases.  In  Phelps  v.  People, 
72  N.  T.  334,  the  statute  provided  that  the 
money  due  on  the  writing  or  secured  thereby 
and  remaining  unsatisfied,  or  which  in  any 
contingency  might  be  collected  thereon,  should 
be  deemed  ita  value.  The  writing  taken  was 
a  draft  which  had  not  been  indorsed  by  the 
official  to  whom  it  was  made  payable  by  the 
last  indorser,  and  the  defense  argued  that 
this  could  not  be  larceny  because  the  in- 
strument was  not  effective  and  operative 
when  taken,  but  the  court  said  that  Inas- 
much aa  the  indorsements  transferred  the 
power  to  use  the  draft  to  obtain  the  money 
which  it  called  for,  it  was  a  legal  and  opera- 
tive instrument  at  the  time  It  was  taken. 
In  State  v.  Wade,  7  Baxt  (Tenn.)  22,  the 
respondent  was  charged  with  stealing  certain 
coupons  of  the  bonds  of  the  state,  and  the 
court  treated  them  as  coupons  that  had  been 
paid,  but  considered  them  valuable  to  the 
state  as  vouchers  and  therefore  the  subject 
of  larceny.  This  was  under  a  statute  which 
covered  "any  instrument  of  writing  whereby 
any  demand,  right  or  obligation  is  created, 
ascertained,  increased,  extinguished  or  dimin- 
ished, or  any  other  valuable  paper  writing." 
In  State  v.  Allen,  R.  M.  Charlt  (Ga.)  618, 
the  court  declared  it  to  be  the  holding  of 
that  state  that  on  an  indictment  for  stealing 
a  bank  note  the  note  must  be  shown  to  have 
been  genuine,  but  sustained  a  conviction 
without  evidence  of  genuineness  on  the  fol- 
lowing reasoning :  "Stealing  a  counterfeit  bill 
Is  certainly  not  larceny,  as  a  general  rule, 
because  the  thing  stolen  must  be  of  some 
valua  But  it  is  not  necessary  tiiat  the  sub- 
ject-matter of  the  larceny  should  t>e  of  value 
to  third  persons.  If  valuable  to  the  owner. 
The  prosecutor,  having  received  these  bills 
from  the  bank  whose  notes  they  purported 
to  be,  •  •  •  could  have  made  such  corpo- 
ration pay  specie  for  them,  whether  genuine 
or  not,  and  they  were  therefore  of  the  same 
value  to  him." 

The  respondent  argues  that  the  value  of 
stolen  property  is  to  be  determined  by  its 
condition  when  taken;  tluit  a  check  payable 
to  order  Is  an  incomplete  instrument  as 
long  as  it  remains  nnindorsed;  that  no  one 
could  liave  drawn  the  money  on  the  check  in 
question— not  even  the  payee— and  that  con- 
sequently it  was  ohly  of  nominal  value.  This 
argument  is  opposed  by  several  considera- 
tions. It  is  evident  that  this  check  was  prop- 
erty in  the  hands  of  Mrs.  Webb  of  a  value 
equal  to  the  amount  for  which  it  was  drawn. 
The  respondent  took  this  property  from  her 
constructive  possession  with  the  intention  of 
converting  It  to  his  own  use.    The  fact  that 


•FW  other  cases  see  same  topie  and  smUod  NUMBER  la  Dee.  *  Am.  Digs.  1907  to  data,  A  Reportsr  Indexes 
73A.-63 


Digitized  by 


Google 


994 


78  ATLANTIC  REPORTliB. 


JVt 


he  fonnd  the  property  In  snch  a  condition 
that  be  could  not  convert  It  to  his  own  nse 
at  the  time  he  deprived  the  owner  of  It 
ought  not  to  determine  Its  value  in  his  favor 
when  he  Is  called  to  account  for  his  criminal 
act.  As  regards  Its  lawful  owner  and  bolder. 
It  was  a  completed  paper.  It  gave  Mrs.  Webb 
the  control  of  an  amount  of  currency  equal 
to  the  face  of  It,  with  the  power  of  trans- 
ferring that  control  by  indorsement  to  any 
one  who  might  become  the  bearer.  But  she 
could  have  realized  the  substantial  value  of 
the  check  without  Indorsing  It,  for  an  in- 
dorsement was  not  essential  to  the  value  of 
the  check  in  the  bands  of  an  honest  holder. 
The  owner  of  a  negotiable  instrument  pay- 
able to  his  order  can  transfer  it  by  a  formal 
assignment  instead  of  an  IndorsemeDt,  or 
by  parol  with  manual  delivery.  Freund  v. 
Importers',  etc..  Bank,  76  N.  T.  852.  Such 
an  assignment  will  be  complete  and  effectual, 
^as  between  the  assignor  and  assignee,  wlth- 
*ont  notice  to  the  debtor;  and  wltb  notice  it 
will  secure  the  assignee  the  entire  interest, 
subject  to  any  existing  defenses.  The  hold- 
er of  a  paper  thus  transferred  can  enforce 
his  right  by  a  suit  in  equity  in  his  own 
name  or  by  a  suit  at  law  in  the  name  of 
the  payee.  AH  these  considerations  point  to 
the  conclusion  that  this  check  as  it  existed 
at  the  time  of  the  taking  was  of  substan- 
tial and  not  nominal  value.  Moreover,  the 
law  treats  it  as  something  more  than  a  paper 
of  nominal  value  in  the  hands  of  a  wrongdoer. 
If  the  respondent  were  sued  for  it  in  trover, 
he  could  not  say  that  its  value  was  merely 
nominal.  He  would  be  held  for  its  actual 
value  to  the  lawful  owner,  which  prima 
facie  would  be  the  amount  dne  on  it.  See 
Bobbins  V.  Packard,  31  Vt  570,  76  Am.  Dec. 
Id4.  This  view  is  certainly  consistent  with 
our  statute,  and  is  perhaps  required  by  it 
In  the  eye  of  the  common  law  a  check  is 
but  a  token,  representing  property  located 
elsewhere,  but  valueless  in  itself,  and  there- 
fore not  a  subject  of  larceny.  The  statute 
changes  this,  making  the  Instrument  a  sub- 
ject of  larceny;  in  other  words,  treating  it 
as  a  thing  of  value  in  itself.  And,  If  the 
instrument  is  to  be  valued  as  a  check  and 
not  as  a  piece  of  paper,  what  Is  Its  value? 
Obviously  the  amount  it  represents  if  the 
check  is  good.  This  method  of  valuation  is 
practically  required  by  the  nature  of  the 
change  effected  by  the  statute.  The  fact 
that  the  statutory  list  includes  documents 
which  afford  no  basis  for  a  valuation  of  this 
character  does  not  discredit  the  rule  as  ap- 
plied to  writings  which  furnish  the  basis. 

Judgment  that  there  is  no  error  in  the  pro- 
ceedings, and  that  the  respondent  take  noth- 
ing by  his  exceptions. 


WARB  T.  CHIIiDS. 


rnvt-wn 


(Sapreme  Conrt  of  Vermont    ^Hndham.    Sept 
7,  1909.) 

1.  ApFEAi,  Airo  Ebbob  (I  logo*)— H n rmttw 
Bbrob.    ■ 

In  an  action  for  goods  sold,  defendant  con- 
tended that  plaintiff  could  not  recover  becanse 
the  goods  were  not  furnished  by  plaintiff  but 
by  a  firm  of  which  he  was  a  member.  Plaintiff, 
after  testifying  on  cross-examination  that  he  had 
caused  to  be  printed  some  billheads  with  "and 
Co."  after  his  name,  was  asked  if  he  did  not 
use  snch  billheads  during  the  continuance  of  the 
partnership,  and  replied ;  "Oh,  yes ;  I  presume 
I  am  using  them  to-day."  Held,  that  ue  part 
of  the  answer  following  the  first  two  words, 
even  if  made  with  intent  to  confuse  the  Jnry  as 
to  the  duration  of  the  partnership,  if  one  exist- 
ed, did  not  prejudice  defendant,  since  if  the  nae 
of  such  billheads  tended  to  show  the  existence 
of  a  partnership  when  the  goods  were  famished, 
that  such  portion  of  the  answer  tended  to  show 
it  still  existing  could   not  harm  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4153-416C;  Dec  Dig.  i 
1050.*] 

2.  Appbai.  and  Ebbob  (|  1083*)— Habicixsb 
Ebbob. 

One  may  not  predicate  error  on  the  admis- 
sion of  evidence  favorable  to  himself. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4052^062;    Dec.  Dig.  | 

3.  Evidence  ({  111*)— Rkuevanct— Coubsb  or 
Business. 

Evidence  that  it  was  cnstomsry  at  plain- 
tiff's store  to  destroy  certain  duebills  after  they 
had  been  traded  out  was  legitimate,  as  tending 
to  account  for  plaintiff's  failure  to  produce  them, 
after  notice  so  to  do. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {}  247-253;    Dec.  Dig.  {  111.*] 

Exceptions  from  Windham  County  Coort; 
W.  W.   Miles,  Judge. 

Assumpsit  by  Orrin  O.  Ware  against  RoIIIn 
S.  Childs.  Judgment  for  plaintiff  and  defend- 
ant excepted.    Affirmed. 

Argued  before  EOWELL,  0.  J.,  and  MUN- 
SON,  WATSON,  HASBIiTON,  and  POW- 
ERS, JJ. 

Herbert  O.  and  Frank  B.  Barber,  for  plain- 
tiff.   Arthur  P.  Carpenter,  for  defendant 

WATSON,  3.  One  claim  in  defense  waa 
that  plaintiff  was  not  entitled  to  recover  for 
the  goods  In  question  because  they  were  fur- 
nished by  a  partnership  of  which  the  plain- 
tiff was  one  of  three  partners.  The  plaintiff 
denied  that  they  were  so  furnished,  and, 
when  testlfymg  in  his  own  behalf,  was  ask- 
ed in  cross-examination  questions,  and  made 
answers,  as  follows:  "Q.  Now,  after  using 
the  stamp  for  a  while,  and  stamping  upon 
your  billheads  'and  Co.'  after  the  name  O.  O. 
Ware,  you  then  had  some  billheads  'and 
Co.'  printed,  did  you  not — 'O.  O.  Ware  ft  Co.*? 
A.  I  think  there  were  some  printed.  I  don't 
know  Just  when  they  were  printed.  Q.  And 
you  used  those  billheads  during  the  continu- 
ance of  the  partnership,  did  you  not?  A.  Oh 
yes;  I  presume  I  am  using  them  today." 
To  the   last  answer,   except  the   first  two 
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words,  defendant  objected,  as  not  responsive 
to  the  question.  Whereupon,  at  the  request 
of  plalntllTB  attorney,  the  part  objected  to 
was  stricken  from  the  record,  and  the  ju- 
ry instructed  not  to  consider  it  as  evidence. 
It  Is  argued  that  the  part  excluded  was  made 
wltli  the  intention  of  confusing  the  jnry  as 
to  the  duration  of  the  partnership,  If  one  ex- 
isted, and  hence  it  was  prejudicial  to  the 
defendant  If  the  use  of  such  billheads  tend- 
ed to  show  the  existence  of  a  partnership  at 
the  time  the  goods  were  furnished,  the  fact 
that  the  portion  of  the  answer  objected  to 
tended  to  show  it  still  existing  could  do  the 
defendant  no  harm. 

Secondly,  the  defendant  alleges  error  In 
the  following  admission  of  evidence:  As 
bearing  upon  an  issue  raised  by  plaintllTs 
claim  and  defendant's  denial  tiiat  certain 
duebiUs  had  been  transferred  to  other  per- 
sons, the  trial  court  allowed  the  plaintiff's 
attorney  to  inquire  of  the  defendant  on  cross- 
examination  whether  he  had  ever  transferred 
any  duebiUs  to  other  persons.  It  is  a  suffi- 
cient answer  to  defendant's  claim  of  error 
on  this  point  that  the  error,  if  any,  was 
harmless  to  the  defendant,  for  in  his  answer 
he  strongly  denied  ever  having  transferred 
the  duebills  except  in  a  certain  solitary  in- 
stance. It  Is  entirely  dear  that  the  evidence 
was  favorable  to  the  defendant,  and  conse- 
quently be  cannot  predicate  error  on  its  ad- 
mission. 

Thirdly,  the  parties  disagreed  as  to  wheth- 
er there  were  outstanding  dueblHs  not  trad- 
ed out  at.plaintlfTs  store,  and  which  should 
be  allowed  in  offset,  except  one  produced  by 
defendant  and  received  in  evidence.  The 
plaintiff  was  notified  to  produce  at  the  trial 
the  duebills  in  question,  but  he  did  not  do  so, 
dalming  they  were  destroyed  after  goods  had 
been  obtained  on  them,  and  that  no  record 
was  kept  showing  when  they  were  traded  out 
or  destroyed.  Against  a  general  objection 
the  plaintiff  was  permitted  to  show  that  It 
was  the  custom  at  his  store  to  destroy  these 
duebills  after  they  had  been  traded  out  The 
evidence  was  legitimate,  as  tending  to  account 
for  their  nonprodnctlon. 

Judgment  affirmed. 

(83  Vt.  136) 

FRASER   v.    BLANCHARD    ft   CROWLEY. 

(Supreme  Court  of  Vermont.     Washington. 

Sept  7,  1909.) 

L  Appeal  and  Esbob  (i  664*)— Tbanscbipt— 

BtrmciENCY  ok  Evidencb. 

The  transcript  controls  as  to  the  sufficiency 
•nd  tendency  of  the  evidence,  but  the  bill  of 
exceptions  may  be  considered  for  that  purpose 
where  it  is  sufficient 

[ISd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2856-2859;    Dec.  Dig.  ( 

2.  Masteb  and  Servant  (§  288*)— Assump- 
tion OF  Risk— Obvious  Danoeb— Natobe 
OF  Danoeii— Questions  fob  Jury. 

That  the  elements  from  which  the  danger 

arises  may  be  visible  does  not  always  make  the 


danger  so  apparent  that  the  servant  must  be 
held  to  comprehend  and  assume  the  risk  there- 
of, as  the  conditions  may  be  recent  and  the 
danger  obscure  to  an  inexperienced  workman, 
and  in  such  cases  the  question  of  assumption  of 
risk  Is  for  the  jury,  but,  if  the  dangerous  condi- 
tion is  more  or  less  permanent  and  obvious  to 
one  of  common  understanding  and  the  servant 
is  mature,  intelligent  and  experienced,  the  ques- 
tion of  assumption  of  risk  is  for  the  court. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i{  1068-1088;    Dec.  Dig,  { 

3.  Masteb  and  Sebvant  (f  288*)— Injubies— 
Acnon— Assuhftion  of  R^8K--nJuBT  Ques- 
tion. 

In  an  action  for  injuries  from  the  slipping 
of  a  derrick  mast  which  fell  on  plaintiff  while 
he  was  assisting  to  raise  It,  which  plaintiff 
claims  was  not  properly  secured  at  the  foot 
whether  he  assumed  the  risk  of  injury  from  such 
caase  held  for  the  jury. 

[Ed.  'Mote. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1068-1088;    Dec  Dig.  | 

4.  Master  and  Sebvant  (|  286*)- iNjuBiESh— 
Action— JuBT   Question— Neolioence. 

In  an  action  for  Injuries  from  the  slipping 
of  a  derrick  mast  which  fell  npon  plaintiff  while 
he  was  assisting  to  raise  it,  which  he  claimed 
was  not  properly  secured  at  the  foot,  whether 
defendant  was  negligent  in  not  properly  secur- 
ing the  mast  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
^ant  Cent  Dig.  »  1010-1050;   Dec  Dig.  { 

5.  Master  and  Servant  (§  117*)— Master's 
Duty  —  Safe  Appliances  —  TBAnsitobt 
Risk. 

The  rule  that  the  master's  absolute  duty 
to  use  due  care  to  provide  safe  appliances  does 
not  extend  to  mere  trapsitory  risks  was  not  ap- 
plicable where  the  side  chains  used  to  hold  the 
foot  of  a  derrick  mast  on  the  ground  while  It 
was  being  raised  were  placed  too  high  by  the 
foreman,  who  stopped  the  raising  of  the  mast 
when  it  was  discovered,  and  directed  plaintiff  to 
remedy  the  defect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  117.*] 

6.  Masteb  and  Servant  (|  285*) — Injuries- 
Jury  Question— Proximate  Cause. 

In  an  action  for  injuries  from  the  slipping 
of  a  derrick  mast  which  fell  on  plaintiff  while  he 
was  assisting  to  raise  It  and  whVh  he  claimed 
was  not  properly  secured,  whether  the  failure 
to  attach  a  third  chain  to  the  foot  of  the  mast 
to  keep  it  from  slipping  endways  was  ttie  prox- 
imate cause  of  the  accident  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1016,  1035,  1043,  1053; 
Dec  Dig.  {  285.*] 

7.  Appeal  and  Error  (|  <t90*)— Record- 
Question  FOR  Review— Admissibility  of 
Evidence. 

Where  plaintiff  asked  his  witness  if  he  had 
been  emnloyed  by  defendant  to  look  np  witness- 
es to  which  defendant  excepted,  but  the  bill  of 
exceptions  or  the  transcript  does  not  show  that 
the  question  was  answered  or  show  anything 
further  upon  the  exception,  no  error  appeared. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  2897-2008;  Dec  Dig.  S 
fi90.*] 

8.  Witnesses  (S  269*)— Examination— Cross- 
examination  —  Scope  OF  Examination  in 
Chief. 

Where  one  of  plaintiff's  witnesses  who  tes- 
tified as  an  expert  how  a  derrick  should  be 
raised  and  what  the  dangers  were  in  raising  it 
in  the  manner  the  work  was  done,  a  question 
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OK  cross-examination  wlietlier  snch  dangers  were 
not  discoverable  to  any  one  was  without  the 
scope  of  the  examination  in  chief,  and  improper. 
[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Di(.  U  94»-854;   Dec.  big.  i  268.*] 

9.  Tbiai,  (1 132*)— OowDuor  of  Counsel— Im- 
FBOPEB  QuESTioMB— Action  of  Cottbt. 

The  harm  of  aslcing  an  improper  and  prej- 
udicial question  is  cared  when  counsel  with- 
draws the  question,  or  the  coort  at  once  rejects 
it,  and  instructs  the  Jury  not  to  consider  it. 

[Ed.  Note.— For  other  casen,  see  Trial,  Cent 
Die.  i  816;    Dec  Dig.  |  132.*] 

10.  WrrNFSSBS    (|    269*)  —  E^AinwATiow  — 
Cbo83-Bxamination— LnnTATioN  T9  Sob- 

nCTB   OF   DiBEOT   EXAinNATION. 

Where  defendant's  witness  in  a  servant's 
injury  action  testified  in  chief  as  to  being  at 
plaintiff's  house  the  first  night  after  the  ac- 
cident, when  '  defendant's  foreman  was  there, 
and  that  plaintiff  told  him  he  did  not  blame  any 
one  for  the  accident,  a  ^nestion  on  cross-ex- 
amination whether  the  witness  was  there  the 
night  the  foreman  was  trying  to  settle  with 
plaintiff,  claimed  to  have  been  asked  to  identify 
tlie  time,  was  Improper;  there  being  nothing 
else  in  the  record  to  justify  it. 

[Ed.  Note.— For  other  cases,  gee  Witnesses, 
Cent.  Dig.  S$  SM&M>04:   Dec.  Dig.  {  269.*] 

11.  Tbiai.  ({  183*)  —  Iupbopeb  Qubstionb  — 

SUFFICIENCT  OF  ACTION  OF  TBIAL  CoUBT. 

Where  defendants'  witness  in  a  servant's 
injury  action  testified  in  chief  to  l)eing  in  plain- 
tiff's bouse  the  first  night  after  the  accident, 
when  defendant's  foreman  was  there,  and  that 
plaintiff  told  the  latter  lie  did  not  blame  any 
one  for  the  accident,  the  prejudicial  effect  of  a 
question  on  cross-examination  whether  the  wit- 
ness was  there  the  ui^ht  the  foreman  tried  to 
get  a  settlement,  of  which  there  was  no  evidence 
offered,  claimed  to  have  been  asked  to  identify 
the  time,  was  cured  br  the  court  immediately 
directing  the  Jury  to  disregard  any  evidence  of 
a  settlement. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  316;   Dec.  Dig.  {  133.*] 

12.  New  Tbiai,  (i  29*)— Obounds— Iupbopeb 
Bvidbncb. 

If  the  trial  court  believed  that  its  action 
directing  the  jnrjr  not  to  oonsider  the  evidence 
sought  to  be  elicited  by  an  improper  question 
did  not  cure  the  hnrm  done  thereby,  it  should 
■et  aside  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  43,  44 ;    Dec  Dig.  {  29.*] 

18.  Appbal  and  Ebbob  (f  290*)— Reception 
o»  Bvidbncb— Exceptions— Waiveb. 

While  defendant  should  have  moved  to  set 
•side  the  verdict  for  plaintiff  if  he  thought  the 
court's  action  in  directing  the  jury  to  disregard 
•n  improper  question  did  not  cure  the  error,  his 
failure  to  do  so  did  not  waive  bis  exception  to 
the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1674,  1675;  Dec.  Dig.  { 
290.*] 

-14.  AppEAt  AND  Ebbob  (§  1060*)— H ashless 
Ebbob— Asking  Impbopeb  Question. 

The  mere  asking  of  an  improper  question 
which  is  not  answered  and  which  the  court  di- 
rects the  jury  to  disregard  is  not  like  actually 
admitting  an  improper  question,  but  is  analo- 
gous to  an  offer  of  improper  evidence  which  is 
excluded,  which  is  rarely  reversible  error,  though 
it  may  be  if  counsel  persists  in  trying  to  get  it 
before   the   jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4135;  Dec.  Dig.  f  1060.*] 


16.  JUBT  (S  100*)  —  CoitPETENCT— FOBlfATIOB 

OF  Opinion — Nbwspapbb  Rep<»tb. 

That  two  jurymen  in  a  aerrant's  injaiy  ac- 
tion had  read  a  newspaper  article  stating  that 
the  parties  were  trying  to  settle  the  ease  did  not 
disqualify  them  where  they  had  never  fonned  or 
expressed  an  opinion  thereon  and  it  would  not 
have  necessarily  disqualified  them  if  they  bad 
done  so,  since,  to  disqualify,  the  opinion  must 
be  based  on  subatantiai  facts  and  permanently 
bias  the  mind. 

[Ed.  Note.— For  other  cases,  see  Jnrr,  Cent 
Du.  K  449-457:    Dec  Dig.  {  100.*] 

Exceptions  from  Washington  County  Court; 
Wm.  H.  Taylor,  Judge. 

Action  by  David  Eraser  against  Blanchard 
&  Crowley.  Judgement  for  plaintiff,  and  de- 
fendants except    Affirmed. 

Argued  before  ROWELL,  C  J.,  and  MUN- 
SON,  WATBON,  HASELTON,  and  FOW- 
EK8,  J  J. 

John  W.  Gordon,  for  plaintiff.  RU>hard  A. 
Hoar,  for  defendants. 

ROWBIiL,  O.  J.  This  is  case  for  negli- 
gence In  not  properly  securing  the  foot  of  tlie 
mast  of  a  derrick  that  the  plaintiff  was  help- 
ing raise  on  the  dump  of  defendants'  qoarry, 
by  reason  whereof  the  mast  slipped  and  fell 
and  injured  him.  No  copy  of  the  declaration 
Is  furnished,  but  according  to  the  defendants' 
brief.  It  consists  of  two  counts — one,  that  the 
plaintiff  was  ignorant  of  the  work  of  raising 
a  derrick,  which  the  defendants  well  knew, 
and  yet  did  not  Instruct  him  In  It;  the  other 
that  the  defendants  did  not  furnish  him  a 
safe  place  in  which  to  do  the  work.  In  that 
they  did  not  properly  secure  the  foot  of  the 
mast  from  slipping  and  the  mast  from  falling. 

Although  the  transcript  is  made  to  control 
as  to  the  tendency  of  the  evidence,  yet,  as  no 
claim  is  made  that  the  bill  of  exceptions 
does  not  fairly  disclose  its  tendency,  we  fol- 
low that  by  which  It  appears  that  the  tes- 
timony on  the  part  of  the  plaintiff  tended  to 
show  that  he  hired  out  to  the  defendants 
a  few  days  before  the  accident  to  work  for 
them  In  their  quarry  as  boss  derrickniau, 
a  business  at  which  he  had  worked  in  dif- 
ferent quarries  in  Barre  for  about  a  year; 
that  the  duties  of  such  a  boss  were  to  assist 
In  and  oversee  the  hoisting  and  moving  of 
stone  and  the  clearing  of  refuse  from  the 
quarry;  that  the  business  of  raising  and 
lowering  derricks  was  not  within  the  scope 
of  his  employment,  nor  contemplated  when  he 
entered  into  it,  but  was  a  thing  that  he  knew 
nothing  about,  and  so  informed  the  defend- 
ants ;  that  he  did  not  know  how  to  raise  a 
derrick  with  safety  to  himself,  nor  know  nor 
appreciate  the  dangers  connected  therewith, 
and  that  the  defendants  gave  him  no  Instruc- 
tions in  respect  thereto;  that  the  defendant 
Oowley  called  him  to  help  raise  the  derrick 
In  question,  in  and  about  which  work  he  was 
acting  merely  as  a  helper  under  the  personal 
supervision  and  direction  of  Crowley,  who 
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was  present,  taking  charge  of  the  work  and 
giving  orders,  which  he  and  the  others  were 
obeying;  that  the  derrick  consisted  of  a  mast 
and  a  boom,  the  mast  being  about  30  feet  long 
and  a  foot  in  diameter  at  the  butt  and  10 
inches  at  the  top;  that  the  cast-iron  socket 
in  which  the  foot  of  the  mast  was  to  rest  was 
circular  In  form  on  the  outside,  and  fastened 
to  timbers  that  rested  on  the  ground;  that, 
when  the  mast  was  In  place  for  raising,  the 
butt  end  was  against  the  outside  rim  of  the 
socket  to  keep  it  from  slipping;  that,  in  or- 
der to  hold  it  there,  it  was  necessary  to 
fasten  that  end  with  a  chain  on  each  side, 
and  to  attach  to  it  a  third  chain  and  hitch  It 
to  some  suitable  object  to  keep  the  mast  from 
slipping  endways,  bnt  that  Crowley  bad  only 
one  chain  attached  when  the  mast  was  be- 
ing raised,  and  that  a  side  chain. 

The  testimony  on  the  part  of  the  plaintiff 
farther  tended  to  show  that,  when  the  mast 
was  being  raised,  Crowley  stopped  it  and  or- 
dered the  plaintiff  to  get  some  tackle  blocks 
and  go  under  it  at  a  place  about  10  feet  from 
the  butt  where  the  mast  was  5  or  0  feet  from 
the  ground,  and  attach  the  blocks  to  a  chain ; 
that  the  plaintiff  obeyed,  and,  when  under  the 
mast  to  perform  that  work.  It  slipped  end- 
ways because  not  properly  fastened,  and  fell 
upon  the  plaintiff  and  severely  injured  him. 
The  testimony  on  the  part  of  the  plaintiff 
fnrther  tended  to  show  that  as  boss  derrick- 
man  he  bad  nothing  to  do  with  hitching  the 
Chains  at  the  foot  of  the  mast,  and  had  not 
sufficient  experience,  as  the  defendants  knew, 
to  enable  him  to  determine  when  the  foot  of 
the  mast  was  sufficiently  secured. 

The  testimony  on  the  part  of  the  defend- 
ants tended  to  show  that,  when  Crowley 
hired  the  plaintiff,  he  represented  himself  to 
be  a  boss  derrlckman  and  as  nnderstanding 
how  to  operate  derricks;  that  he  told  him 
where  he  had  worked,  and  how  long  he  had 
worked  in  other  quarries,  and  that  Crowley 
spoke  to  him  about  taking  down  this  very 
derrick,  and  he  said  he  could  do  it;  that 
what  induced  Crowley  to  hire  him  and  agree 
to  pay  him  as  much  as  he  did  was  because  he 
told  what  a  good  man  he  was  and  capable  of 
taking  down  and  erecting  the  derrick  in  ques- 
tion all  right;  tliat  Crowley  had  had  no  ex- 
perience In  raising  and  handling  derricks, 
and  wanted  to  hire  a  man  capable  of  taking 
down  and  setting  up  this  derrick;  that  the 
day  before  the  accident  Crowley  put  the 
plaintiff  in  full  charge  of  taking  down  and 
setting  up  this  derrick;  that  the  plaintiff, 
had  the  entire  charge  of  the  work;  and  that, 
although  Crowley  was  in  general  charge  of 
the  quarry,  he  took  no  charge  of  this  particu- 
lar work,  and  gave  the  plaintiff  no  orders  as 
to  how  the  derrick  should  be  taken  down  nor 
set  up,  nor  hew  to  attach  the  chains  nor  the 
tackle  blocks;  that  the  plaintiff  took  down 
the  derrick  and  moved  it  to  the  place  where 
it  was  to  be  set  up  and  attached  the  neces- 
sary chains  the  day  before  the  accident ;  that 
on  the  day  of  the  accident  the  side  chains 


were  placed  too  high  ap  from  the  bntt  of  the 
mast,  and  attached  to  large  stones  on  either 
side  of  the  mast  to  keep  the  foot  of  It  against 
the  socket  and  foundation  so  it  would  not 
slide  sideways  when  being  raised;  that, 
when  the  top  of  the  mast  was  raised  12  or 
15  feet  from  the  ground,  it  was  discovered 
that  the  side  chains  were  too  tight,  whereup- 
on the  plaintiff  stopped  the  engine  and  went 
for  some  tackle  blocks,  took  off  one  of  the 
side  chains,  and  hitched  on  one  of  the  pulley 
blocks,  and  then  took  the  block  and  went  up 
the  dump  to  hitch  it  to  another  chain  that  he 
had  put  around  a  big  stone  the  day  before  to 
draw  the  mast  up  by;  and,  when  he  was  in 
the  act  of  thus  attaching  the  block,  Crowley 
warned  him  of  the  danger ;  that  the  derrick 
shot  straight  ahead  towards  the  engine 
house;  tl^it  Crowley  gave  the  plaintiff  no 
directions  to  go  under  the  mast  to  attach  the 
blocks  to  the  chain  around  the  big  stone,  but 
told  him  to  keep  out  of  there  for  it  was  dan- 
gerous; and  that  whatever  the  plaintiff  was 
doing  at  the  time  of  the  Injury  was  done  of 
his  own  accord.  The  defendants  claimed 
that  all  the  testimony  showed  that  the  chains 
were  in  plain  sight,  and  that,  with  the  exer- 
cise of  due  care,  the  plaintiff  could  have  seen 
and  ascertained  the  condition  and  situation 
of  everything  connected  with  the  work. 

The  defendants  moved  for  a  verdict,  for  that 
there  was  no  evidence  of  negligence  on  their 
part,  and  none  of  due  care  on  the  plaintiff's 
part;  that  the  plaintiff  knew  and  understood, 
or  in  the  exercise  of  due  care  could  have 
known  and  understood,  all  the  risks  and 
dangers  incident  to  the  work  he  was  doing 
at  the  time  of  the  Injury,  and  therefore  as- 
sumed them  as  matter  of  law;  that  his  evi- 
dence failed  to  show  any  causal  connection 
between  the  negligence  of  the  defendants.  If 
any  there  was,  and  the  Injury  received;  and 
that  a  verdict  for  the  plaintiff  would  have  to 
be  set  aside  as  against  the  evidence  and  the 
weight  of  evidence. 

As  to  there  being  no  evidence  of  negligence 
on  the  part  of  the  defendants,  it  is  claimed 
that  they  were  not  bound  to  instruct  the 
plaintiff,  because  the  work  be  was  doing  and 
the  manner  in  which  it  was  being  done  were 
so  obvious  that  he  must  be  taken  to  have 
known  and  comprehended  the  danger  of  it 
But  though  the  elements  and  combinations 
out  of  which  the  danger  arises  are  visible, 
it  cannot  always  be  said  that  the  danger  it- 
self is  so  apparent  that  the  servant  must  be 
taken  as  matter  of  law  to  comprehend  and 
assume  the  risk  of  it.  The  visible  conditions 
may  be  of  recent  origin,  and  the  danger  aris- 
ing from  them  obscure,  especially  to  one  not 
acquainted  with  the  work.  In  cases  of  that 
class,  to  which  this  case  belongs,  the  ques- 
tion of  assumption  of  risk  is  for  the  Jury. 
But  if  the  conditions  are  constant  and  of  long 
standing,  and  the  danger  is  one  that  Is  sug- 
gested by  the  common  knowledge  of  all,  and 
both  the  conditions  and  the  dangers  are  ob- 
vious to  the  common  understanding,  and  the 
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BQrrant  Is  of  full  age.  Intelligent,  and  of  ade- 
quate experience,  and  tbese  elements  appear 
without  contradiction,  the  question  becomes 
one  of  law  for  the  court    Butler  ▼.  Frazee, 

2J11  U.  S.  459,  29  Sup.  Ct  13C,  53  L.  Ed. . 

,  ,  The  claim  that  there  was  no  evidence  of 
due- care  on  the  part  of  the  plaintiff  Is  large- 
ly based  on  the  same  ground  as  the  claim 
ttuijt  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants,  namely,  that 
everything  about  the  work  was  so  visible  that 
the  plaintiff  could  have  seen  and  comprehend- 
ed the  danger  if  he  bad  exercised  due  care, 
and  that  the  fact  that  he  was  hurt  shows  con- 
clusively that  he  did  not  exercise  due  care. 
9ut  what  we  have  said  on  the  assumption 
of  risk  Is  applicable  here,  and  this  claim 
1«  not  sustained. 

As  to  the  failure  of  the  defendants  properly 
to  secure  the  foot  of  the  mast.  It  is.  claimed 
that  it  is  apparent  from  the  evidence  that 
the  unfastening  of  the  side  chain  was  merely 
temporary,  a  transitory  part  of  the  work,  and 
lliat  the  absolute  duty  of  the  master  to  see 
^at  due  care  is  used  tp  provide  safe  applian- 
ces does  not  extend  to  all  the  passing  risks 
that  arise  from  short  lived  causes.  But  such 
risks  are  those  that  naturally  arise  in  the 
due  prosecution  of  the  work,  as  Is  shown  by 
the  cases  to  which  the  defendants  refer. 
Thus  in  McCann  v.  Kennedy,  167  Mass.  23, 
44  N.  B.  1055,  the  plaintiff  fell  and  was  in- 
jured by  stepping  on  a  Joist  that  bad  just 
been  sawed  nearly  off  for  the  purpose  of  mak- 
ing a  well  hole  in  a  house  that  was  being 
repaired.  He  knew  that  the  customary  way 
of  making  such  holes  was  to  lay  the  Joists 
tind.then  cut  them  out,  and  knew  where  the 
table  would  le.  The  only  ground  on  which  he 
could  recover  was  that  while  the  Joist  re- 
mained it  was  a  trap,  and  that  he  ought  to 
^are  been  warned.  But  the  court  said  that 
the  danger  was  momentary,  and  that  it  would 
be  impracticable  to  require  the  master  to 
Warn  his  servant  of  every  such  transitory 
risk  when  the  only  thing  the  servant  did  not 
know  was  the  precise  time  when  the  danger 
would  exist.  Whlttaker  v.  Bent,  167  Mass. 
688,  46  N.  B.  121,  also  referred  to  by  the  de- 
fendants, is  to  the  same  effect.  But  here  the 
risk  did  not  so  arise,  but  arose  through  the 
fault  of  the  defendants,  for  Crowley  himself 
testifled  that  the  side  chains  were  placed 
too  high  up  from  the  butt  of  the  mast,  and 
that  when  the  top  of  the  mast  was  lifted 
that  was  discovered,  whereupon  the  plaintiff 
stopped  the  mast  and  took  off  one  of  the  side 
chains,  but  the  plaintiff's  testimony  tended 
to  show  that  the  chains  were  thus  placed 
under  Crowley's  directions  and  not  under  his, 
and  that  Crowley  stopped  the  mast  and  not 
he.  So  the  rule  invoked  does  not  apply  here, 
and  it  must  be  said  that  there  was  evidence 
of  negligence  on  the  part  of  the  defendants, 
for  Crowley's  testimony  was  to  the  effect 
tliat  the  danger  was  created  by  taking  off 
the  chain,  and  that  he  warned  the  plaintiff 
«it  the  danger. 


In  support  of  the  claim  that  the  evidence 
fails  to  show  any  causal  connection  between 
the  defendants'  negligence  and  the  plaintiff's 
injury.  It  Is  argued  that  the  lack  of  instruc- 
tions bad  nothing  to  do  with  the  fall  of  the 
mast,  for  it  does  not  appear  that  because  of 
such  lack  the  plaintiff  did  or  omitted  to  do 
anything  that  contributed  to  its  fall;  and 
that,  assuming  that  the  unfastening  of  the 
chain  satisfies  the  allegation  of  negligence, 
still  It  must  appear  with  reasonable  certain- 
ty that  the  lack  of  that  fastening  caused  the 
mast  to  fail,  and  that  It  does  not  so  appear, 
but  appears  that,  with  the  exception  of  Crow- 
ley, every  witness  who  testifled  on  the  sub- 
ject said  he  did  not  know  why  nor  how  the 
mast  fell,  and  that  the  closest  description 
given  was  that  the  whole  thing  shot  forward 
in  the  direction  of  the  socket,  and  did  not  slip 
sideways,  and  that,  therefore,  there  wa» 
nothing  but  speculation  to  show  that  the  ab- 
sence of  the  side  chain  caused  the  faU.  But 
that  is  not  all  there  is  of  the  testimony,  for 
the  plalnflffs  tended  to  show  that.  In  order 
to  keep  the  butt  of  the  mast  from  slipping 
off  the  outside  rim  of  the  socket,  it  was  neces- 
sary to  fasten  It  with  two  side  chains  to  hold 
it  in  place,  and  also  to  attach  a  third  chain 
to  it,  and  hitch  it  to  some  suitable  object, 
to  keep  the  mast  from  slipping  endways, 
which  was  not  done.  This  omission,  the  Jury 
might  well  say,  accounted  for  the  mast's  slip- 
ping endways  instead  of  sideways,  if  such 
was  the  fact.  The  plaintiff  asked  one  of  his 
witnesses  if  he  had  been  employed  by  the 
defendants  to  look  up  witnesses,  to  which  the 
defendants  excepted.  It  does  not  appear  that 
the  question  was  answered.  This  is  all  the 
bill  of  exceptions  shows,  and  we  are  referred 
to  nothing  in  the  transcript  for  anything 
more.  It  is  enough  to  say  of  this  exception 
that  error  does  not  appear.  One  of  plain- 
tlfTs  witnesses  who  had  testifled  as  an  exp»t 
how  a  derrick  should  be  raised,  and  what  the 
dangers  were  in  raising  one  in  the  way  un- 
dertaken in  this  case,  was  asked  on  cross-ex- 
amination if  such  dangers  were  not  discover- 
able to  any  one.  The  question  was  excluded. 
The  defendants  insist  that  that  was  error, 
for  that,  if  the  witness  was  competent  to 
testify  as  an  expert  what  the  dangers  were, 
it  was  an  Improper  limitation  of  the  cross- 
examination  to  prevent  eliciting  from  him 
the  fact  that  the  dangers  were  obvious,  as 
that  question  was  very  material  to  the  issue. 
But  that  was  a  thing  dehors  the  matters  of 
the  examination  in  chief,  and  so  not  a  proper 
subject  of  cross-examination. 

One  of  the  defendants'  witnesses  testified 
in  <^lef  to  being  at  the  plaintifTs  house  the 
first  night  after  the  accident,  when  Crowley 
and  others  were  there,  and  that  the  plain- 
tiff then  told  him  that  he  did  not  blame  any- 
body but  himself,  for  Crowley  told  him  not  to 
go  in  there.  On  cross-examination  he  wbs 
asked  if  be  was  there  the  night  Crowley  was 
there  trying  to  get  a  settlement  with  the 
plaintiff,  and  he  said  he  was  not    This  was 
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excepted  to,  whereupon  the  cross-examiner 
said  he  was  trying  to  Identify  the  time. 
Thereupon  the  court  said  that  the  jury  would 
disregard  any  reference  to  settlement,  that  it 
was  not  to  be  considered  in  any  way  affect- 
ing the  rights  of  the  parties.  But  neither  the 
bill  of  exceptions  nor  the  transcript  disclos- 
es any  excuse,  much  less  any  justification, 
for  asking  the  question,  and  the  only  thing 
for  consideration  is  whether  the  court  dealt 
with  the  offense  sufiSclently  to  cure  the  mis- 
dilef.  We  said  in  Smith  Woolen  Machine  Oo. 
V.  Holden,  73  Vt  396,  403,  51  Atl.  2,  that  the 
'  great  weight  of  authority  holds  that  the  mis- 
chief of  such  a  thing  Is  cured  when  the  of- 
fending counsel  withdraws  what  he  has  said 
or  done  or  the  court  at  once  rules  out  the 
objectionable  matter  and  Instructs  the  Jury 
not  to  consider  it;  but  that  if,  after  all,  the 
court  thinks  the  mischief  is  not  sufficiently 
cured  to  insure  the  verdict  against  its  taint, 
it  would  be  its  duty  to  set  it  aside,  and  on 
such  terms  as  would  be  Just.  This  is  a  sal- 
utary rule,  and  ought  to  be  rigorously  ap- 
plied by  the  trial  court,  for  it  is  obviously 
much  better  that  the  mischief  should  be  cur- 
ed there  rather  than  dealt  with  here,  and  In 
this  case  a  majority  of  the  court  thinks  the 
mischief  was  cured  by  the  timely  and  effi- 
cient action  of  the  court.  And  it  is  fair  to 
presume  that  the  court  thought  so,  for  other- 
wise it  would  have  been  its  duty  to  set  the 
verdict  aside,  which  it  did  not  do.  And  so 
of  defendants'  counsel,  for  otherwise  they 
should  have  moved  to  set  the  verdict  aside,  as 
said. in  Lockwood  v.  Fletcher,  74  Vt.  72,  52 
Atl.  119.  But  they  did  not  waive  their  ex- 
ception by  not  doing  so.  This  is  not  like  the 
admission  of  improper  evidence  that  cannot 
be  charged  out  It  is  more  like  an  offer  of 
Improper  evidence  that  is  not  let  in,  which 
rarely  vitiates,  though  it  will  sometimes,  as 
It  did  in  Rudd  v.  Rounds,  64  Vt  432,  25  AO. 
438,  where  the  persistent  efforts  of  the  plaln- 
tlfTs  attorney  to  place  before  the  Jury  the 
contents  of  a  letter  that  had  been  excluded 
were  characterized  as  "very  reprehensible," 
and,  because  it  was  allowed,  it  was  held  to  be 
reversible  error,  curable  only  by  showing  that 
the  letter  was  admissible,  which  was  not 
done. 

Before  the  charge  counsel  for  the  defend- 
ants called  the  attention  of  the  court  to  an 
article  in  a  dally  paper  published  in  the  city, 
which  stated  that  the  parties  were  trying  to 
settle  the  case.  Counsel  moved  that  the  jury 
be  discharged  and  the  case  continued,  but 
said  they  did  not  want  the  court  to  inquire 
then  whether  any  of  them  had  read  the  ar- 
ticle, and  the  court  did  not  inquire,  but  over- 
ruled the  motion,  saying  that,  as  it  did  not 
appear  that  any  of  them  knew  about  the  ar- 
ticle, it  would  not  be  warranted  in  discharg- 
ing them.  When  the  verdict  was  returned, 
the  court  inquired  of  the  jury  and  learned 
that-  two  of  them  had  read  the  article,  but 


tliat  nothing  was  said  about  It  in  their  d^  ' 
liberations.    Thereupon  the  defendants  mov- , 
ed  to  set  aside  the  verdict  as  against  the  evi-  -. 
dehce  and  the  weight  of  evidence,  and  for' 
that  some  of  the  Jurymen  had  read  the  arti- , 
cle.    The  first  ground  of  the  motion  has  vir- 
tually been  disposed  of  in  another  connec- 
tion.   As  to  the  second  ground,  the  court  said- 
that,  as  the  matter  came  to  the  notice  ot 
counsel  during  the  trial,  it  thought  that  the 
course  they  took  then  was  such  as  to  waive, 
their  right  to  raise  the  question  after  ver- 
dict; but  whether  that  was  so  or  not,  thtCt 
the  court  could  not  see  that  the  verdict  was ', 
in  any  way  affected  by  what  the  Jurymen  '. 
read,  and  so  overruled  the  motion,  and  right- ' 
ly  we  think,  for  it  does  not  appear  that  the 
Jurymen  even  formed  an  opinion  about  the. 
case  reading  the  article,  much  less  expressed  . 
one ;    and,  if  they  had  done  both,  it  would ' 
not  necessarily   have  disqualified  them,  as! 
shown  by  State  v.  Meaker,  54  Vt  112,  where  i 
it  is  said  that  the  opinion  In  order  to  dis- 
qualify must  be  an  abiding  bias  of  the  mind, ' 
based  upon  substantial  facts  in  the  case,  in- 
the  existence  of  which  the  juror  believes,  and-. 
that  the  character  of  the  opinion  must  be  left  '■ 
largely  to  the  determination  of  the  trial  court . 
upon  the  evidence  adduced.    So  in  Reynolds ' 
V.  United  States,  98  U.  S.  145,  25  L.  Ed.  244, : 
it  is  said  that  in  these  days  of  newspaper  en- 
terprise and  universal  education  every  case 
of   public    Interest    is    almost   sure    to    be' 
brought  to  the  attention  of  all  the  intelligent 
people  in  the  vicinity,  and  that  scarcely  any 
one  can  be  found  among  those  best  fitted  for- 
jurors  who  has  not  read  or  heard  about  the 
case  and  has  not  some  Impression  or  opinion . 
as  to  its  merits;   that  it  is  clear,  therefore,- 
that  on  trial  of  the  Issue  of  fact  raised  by  a 
challenge  for  such  cause  the  court  will  prac- 
tically be  called  upon  to  determine  whether 
the  nature  and  strength  of  the  opinion  form- 
ed are  such  as,  in  law,  necessarily  to  raise, 
the  presumption  of  partiality ;  that  the  affirm- 
ative of  that  issue  is  upon  the  challenger, 
and  the  question  presented  one  of  mixed  law 
and  fact  to  be  determined  as  to  the  facts 
like  any  other  issue  of  fact  upon  the  evi- 
dence ;  and  that  the  finding  of  the  trial  court 
upon  that  issue  ought  not  to  be  set  aside  by 
the  reviewing  court  unless  error  is  so.  ap-. 
parent  that  the  law  would  leave  nothing  to, 
the  "conscience  or  discretion"  of  the  trial, 
court     See,  also,  Spies  v.  Illinois,  123  U.  S. 
131.  179,  8  Sup.  Ct  22,  31  L.  Ed.  80. 
Judgment  affirmed. 


(105  Me.  1T7) 
STAPLES  V.  BOWDEN. 

(Supreme  Judicial  Court  of  Maine.    Feb.  26, 
1909.) 

1.  Tbusts  (8  86*)— Resulting  Tbust— Pub-, 
CHASE  Pbice— Payment. 

It  Is  a  familiar  principle  in  equity  that  the ' 
beneficial    estate    attaches    to    the   party   from 
whom   the   consideration   comes.     Hence   when 
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property .  Is  ptuchaied  uxS  the  conveyance  of 
th«  legal  title  is  taken  In  the  name  of  one  per 
■on,  and  the  purchase  money  is  paid  by  another, 
generally  a  resulting  trust  will  be  presumed  in 
UTor  of  the  party,  who  pays  the  price,  and  the 
holder  of  the  legal  title  becomes  a  trustee  for 
him. 

[BJd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  128:  Dec.  T>\t.  i  ««.*] 
ft  Appkai.  and  Erbor  (I  001*)— TBrsTB  (i  86*) 

-T-BUBDEN    OF  SBOWINa    Errob— RKBDI.TIIia 

Tbubt— Relation  or  Parties. 

The  plaintiff  purchased  certain  real  estate 
with  his  own  money,  and  had  the  conveyance 
made  to  his  sister,  the  wife  of  the  defendant. 
The  plaintiff  claimed  that  be  intended  that  the 
title  to  the  real  estate  should  be  held  in  trust 
by  the  sister  for  bis  benefit  The  sister  died 
latestate,  and  the  legal  title  to  the  real  estate 
descended  to  her  husband,  the  defendant,  and  her 
■pn  and  only  child.  Subsequently  the  son  con- 
veyed his  interest  in  tUe  real  estate  to  the  de- 
ftndant.  On  a  bill  in  equity  brought  by  the 
^aintiff  praying  that  it  be  decreed  that  the  de- 
fendant held  the  real  estate  In  trust  for  him  and 
be  ordered  to  convey  the  some  to  him  the  jury 
found  that  It  was  not  the  intention  of  the  plain 
tiff  that  the  conveyance  to  the  sister  should  be 
a  gift  to  her,  but  that  It  should  be  held  in 
trust  by  her  for  his  benefit.  These  findings 
were  confirmed  by  the  decree  of  the  single  jus- 
tice, and  the  defendant  was  ordered  to  convey 
the  real  estate  to  the  plaintiff.  On  appeal  from 
this  decree,  held  (1)  that  the  burden  was  upon 
the  defendant  to  show  that  the  decree  was  clear- 
ly erroneous;  (2)  that  It  is  not  shown  that  the 
decree  was  manifestly  wrong;  (3)  that  the  ap- 
peal be  dismissed. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3G70;  Dec.  Dig.  |  901;* 
Trusts,  Cent.  Dig.  i  128;  Dec.  Dig.  |  80.*] 

(OfficiaL) 

App«al  from  Sapreme  Judicial  Conrt,  Wal- 
do County,  in  Equity. 

■Bill  by  Wilson  Q.  Staples  against  Ollyer 
B.  Bowden.  Decree  for  complainant,  and 
defendant  appeals.  Appeal  dismissed,  and 
decree  affirmed. 

Bill  in  equity  praying  that  It  be  decreed 
thdt  the  defendant  holds  certain  real  estate 
In  trust  for  the  plaintllf,  and  that  he  be  or- 
dered to  convey  the  saine  to  the  plaintiff. 

The  plaintiff's  bill,  omitting  formal  parts, 
la  as  follows: 

"Wilson  O.  Staples,  of  Stockton  Springs, 
In  the  county  of  Waldo,  and  state  of  Maine, 
complains  against  Oliver  R.  Bowden  of  said 
Stockton  Springs,  and  says: 

'V)  That  the  plaintiff  on  the  7th  day  of 
April,  A.  D.  1887,  purchased  from  Wllllnm 
Hichbom,  of  said  Stockton  Springs,  the  fol- 
lowing described  real  estate,  to  wit:  [De- 
scription omitted  In  this  report]  And  paid 
the  said  William  Hichbom  therefor  the  sum 
of  $675  of  his  own  money,  and  caused  the 
legal  title  of  said  real  estate  to  be  conveyed 
to  his  sister,  Orilla  Bowden,  since  deceased. 
Said  deed  is  dated  the  7th  day  of  April,  A. 
D.  1887,  and  recorded  in  Waldo  Registry  of 
Deeds,  Book  215,  page  452,  a  copy  of  which 
deed  Is  hereto  annexed,  marked  'Exhibit  A.' 
pixhlblt  omitted  In  this  report] 
■  "(2)  That  no  part  of  the  purchase  price  of 


said  real  estate  was  paid  by  said  Orllla 
Bowden  or.  any  other  person,  except  the 
plaintiff,  aud  said  conveyance  to  said  Orilla 
Bowden  was  not  Intended  as  a  gift  but  was 
Intended  that  the  legal  title  should  be  held  by 
her  In  trust  for  the  use  and  benefit  of  the 
plaintiff,  all  of  which  was  well  known  by  the 
said  Oliver  R.  Bowden  and  by  Leonard  H. 
Bowden,  son  of  said  Orilla  Bowden,  hereinp 
after  mentioned. 

"(3)  That  the  said  Orilla  Bowden  died  on 

the  day  of  July,  A.  D.  1906,  Bels(  d 

of  said  legal  title  to  said  real  estate,  leaving 
a  husband,  the  said  Oliver  R.  Bowden,  and 
one  son,  Leonard  H.  Bowden,  of  Stockton 
Springs,  as  her  only  heir  at  law,  to  whom 
said  legal  title  to  said  real  estate  descended. 

"(4)  That  on  the  10th  day  of  September, 
A.  D.  1906,  the  said  Leonard  H.  Bowden  gave 
the  said  Oliver  R.  Bowden  a  quitclaim  deed 
of  all  his  right,  title,  and  interest  in  said  real 
estate,  which  deed  is  recorded  in  Waldo  Reg- 
istry of  Deeds,  Book  280,  page  215,  a  copy  of 
which  deed  is  hereto  annexed,  marked  'E!z- 
hibit  B.'    [Exhibit  omitted  from  this  r^Mrt] 

"(5)  Said  Oliver  R.  Bowden  now  claims  to 
own  said  real  estate  al)Solutely  in  fee  simple^ 
and  refuses  to  convey  the  same  to  the  plain- 
tiff or  to  recognize  the  plaintlflfs  equitable 
ownership  thereof,  and  claims  that  the  plain- 
tiff  has  no  right,  title  or  interest  therein. 

"Wherefore  the  plaintiff  prays: 

"(1)  That  it  may  be  decreed  that  the  said 
Orilla  Bowden  took  the  legal  title  to  snid  real 
estate  In  trust  for  the  use  and  benefit  of  said 
plaintiff. 

"(2)  That  it  may  be  decreed  that  the  said 
Oliver  R.  Bowden  now  holds,  the  legal  title 
to  said  real  estate  under  a  resulting  trust 
In  favor  of  the  said  plaintiff,  and  that  he  be 
ordered  to  convey  said  real  estate  to  said 
plaintiff  by  a  good  and  sufficient  deed  of  con- 
veyance. 

"(3)  That  the  plaintiff  may  have  such  other 
and  further  relief  as  the  nature  of  the  case 
and  equity  may  require." 

To  this  bill  the  defendant  filed  an  answer, 
whlcli,  omitting  formal  parts,  is  as  follows: 

The  answer  of  defendant,  who  answers  and 
says: 

"First.  The  defendant  says  that  the  con- 
veyance of  plaintiff  to  Orilla  Bowden  was 
intended  as  a  gift,  and  that  it  was  not  in- 
tended that  the  legal  title  should  be  held  by 
her  In  trust  for  the  use  and  benefit  of  the 
plaintiff. 

"Second.  The  defendant  says  that  the 
plaintiff  never  called  for  a  conveyance  from 
Orilla  Bowden,  nor  has  he  called  for  a  con- 
veyance from  defendant,  nor  has  he  ever 
claimed  an  equitable  ownership  thereof." 

The  plaintiff  then  filed  a  replication,  which, 
omitting  formal  parts.  Is  as  follows: 

"The  replication  of  the  plaintiff,  Wilson  O. 
Staples,  to  the  answer  of  Oliver  R.  Bowden. 

"The    plaintiff   says   that   the    allegations 
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contained  In  his  bin  are  trne,  and  those  In 
the  defendant's  answer  are  not  true,  and  this 
he  Is  ready  to  prove. 

"And  the  plaintiff  prays  that  issues  of 
fact  may  be  directed  to  be  framed  for  the 
purpose  of  submitting  to  a  Jury  the  following 
questions: 

"(1)  Was  the  money  paid  by  the  plaintiff 
for  the  real  estate  described  in  the  bill  In- 
tended as  a  gift  by  the  plaintiff  to  Orllla 
Bowden  ? 

"(2)  Was  the  conveyance  of  the  real  estate 
described  In  the  bill  by  William  Hlchbom  to 
Orllla  Bowden  intended  by  the  plaintiff  as  a 
gift  to  her? 

"(3)  Was  It  the  Intention  of  the  plaintiff  at 
the  time  said  conveyance  was  made  that 
said  OrlUa  Bowden  should  hold  the  legal 
title  to  snld  real  estate  in  trust  for  his  use 
and  benefitr* 

The  cause  was  then  beard  on  bill,  answer, 
replication,  and  evidence,  and  the  Issues  of 
fact  as  specified  in  the  replication  were  sub- 
mitted to  the  determination  of  the  Jury.  The 
Jury  answered  the  first  two  questions  In  the 
negative,  and  the  third  question  in  the  af- 
firmative. Thereupon  the  presiding  Justice 
ordered,  adjudged,  and  decreed  as  follows: 

"(1)  That  the  verdicts  rendered  by  the  Jury 
be  confirmed. 

"(2)  That  the  bill  be  sustained  with  costs. 

"(3)  That  Orllla  Bowden,  named  in  said 
bin,  took  the  legal  title  to  the  real  estate 
described  in  said  bill  In  trust  for  the  use  and 
benefit  of  the  plaintiff. 

"(4)  That  the  said  defendant,  Oliver  R. 
Bowden,  now  holds  the  legal  title  to  said  real 
estate  In  trust  for  the  plaintiff. 

"(6)  That  the  said  Oliver  R.  Bowden  be, 
and  hereby  is,  ordered  and  decreed  to  convey 
said  real  estate  to  the  plaintiff  by  a  good  and 
sufficient  deed  of  conveyance  within  thirty 
days  from  this  date." 

'  The  defendant  then  appealed  to  the  law 
court  as  provided  by  Rev.  St  c.  79,  |  22. 

The  case  appears  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SPEAR,  CORNISH,  and  KING,  JX 

WiUlam  P.  Thompson,  for  appellant  Dun- 
ton  &  Morse,  for  appellee. 

•  WHITEHOUSE,  J.  This  Is  a  blU  in  equity 
In  which  the  court  is  asked  to  decree  that  the 
defendant  holds  the  real  estate  described  In 
the  bin  in  trust  for  the  plaintiff,  and  that 
the  defendant  be  ordered  to  convey  the  prop- 
erty to  the  plaintiff.  It  is  claimed  In  the  bill 
that  the  plaintiff  purchased  the  real  estate 
in  question  with  his  own  money  in  the  year 
18S7,  and  had  the  conveyance  made  to  his 
sister  "Orllla"  (Aurella)  Bowden,  the  defend- 
ant's wife,  intending  that  the  title  should  be 
held  by  her  for  his  benefit  Orllla  Bowden 
died  In  1906,  leaving  the  defendant  and  one 
son  as  her  only  heirs,  to  whom  the  legal  title 
of  this  proper^  descended.    Subsequently  the 


son  quitclaimed  his  interest  to  the  defendanit, 
who  now  claims  absolute  title  to  the  property. 

In  his  answer  the  defendant  does  not  deny 
that  the  property  was  purchased  by  the  plain- 
tiff with  his  own  money,  and  alleges  that 
the  conveyance  to  Orllla  Bowden  was  Intend- 
ed as  an  absolute  gift  and  denies  that  the 
I^al  title  was  held  by  her  in  trust  for  the 
plaintiff. 

Upon  issues  of  fact  framed  for  their  de- 
termination the  Jury  found  that  it  was  not 
the  Intention  of  the  plaintiff  that  the  con- 
veyance to  Orllla  Bowden  should  be  a  gift  to 
her,  but  that  It  should  be  held  in  trust  by  her 
for  the  plaintiff's  benefit  These  findings  of 
the  Jury  were  confirmed  by  the  decree  of  the 
single  Justice  and  the  defendant  ordered  to 
convey  the  property  to  the  plaintiff.  The  case 
comes  to  the  law  court  on  appeal  from  this 
decree. 

It  is  a  familiar  principle  In  equity  that  the 
beneficial  estate  attaches  to  the  party  froin 
whom  the  consideration  conies.  Hence,  when 
property  Is  purchased  and  the  conveyance  of 
the  legal  title  Is  taken  in  the  name  of  one 
person  and  the  purchase  money  is  paid  by  an- 
other, generally  a  resulting  trust  will  be  pre- 
sumed in  favor  of  the  party  who  pays  the 
price,,  and  the  holder  of  the  legal  title  be- 
comes a  trustee  for  him.  But  this  presump- 
tion exists  only  when  the  transaction  Is  be- 
tween parties  where  there  is  neither  legal 
nor  moral  obligation  for  the  purchaser  to  pay 
the  consideration  for  another.  The  rule  Is  ire- 
versed  In  its  application  between  husband 
and  wife,  and  also  between  father  and  child. 
Wentworth  t.  Sbibles,  89  Me.  167,  86  AtL  108, 
and  cases  cited. 

In  the  case  at  bar  it  is  not  In  controversy 
that  the  consideration  for  the  property  was 
paid  by  the  plaintiff  out  of  his  own  money, 
and  It  Is  not  suggested  that  there  was  any 
legal  or  moral  obligation  on  his  part  to  make 
this  payment  for  his  sister.  The  burden  is 
upon  the  defendant  to  show  that  the  decree 
of  the  single  Justice  Is  clearly  erroneous. 

Neither  the  defendant  nor  his  son  was  call- 
ed to  testify  as  a  witness,  and  the  plaintiff 
himself,  who  was  the  only  living  person  who 
knew  what  his  intention  was  respecting  the 
conveyance  to  his  sister,  was  excluded  from 
testifying. 

The  defendant  relies  upon  the  evidence 
showing  the  friendly  relations  between  the 
parties  and  certain  declarations  alleged  to 
have  been  made  by  the  plaintiff,  wbo  was  an 
unmarried  man,  tending  to  sbow  that  b'e 
caused  the  conveyance  to  be  made  to  his  sis- 
ter as  a  gift  with  the  Intention  of  making  his 
home  with  her,  and  it  appears  that  when  not 
absent  at  work  he  did  make  his  home  With 
his  sister  until  her  death,  and  frequently  aud 
habitually  furnished  large  quantities  of  sni>- 
pUes  for  the  household. 

The  testimony  of  Edith  Moody  was  intro- 
duced by  the  defendant  to  the  effect  that  six 
years  after  the  purchase  of  the  place  the 
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.plaintiff  said,  speaking  of  Orilla,  that  "be 
had  given  the  place  to  her.    It  was  hers." 

Frank  Dickey  also  testifies  that  he  had  a 
conversatloD  with  the  plaintiff  in  1907,  and 

:  the  plaintiff  said  "he  gave  the  place  to  Rilla," 
meaning  Mrs.  Bowden.     Thomas  P.  Moody 

.  also  testified  for  the  defendant  that  be  heard 
the  plaintiff  say  that  he  bought  the  place  and 
gave  it  to  his  sister  with  the  understanding 
that  he  should  have  a  home  there,  and  that 

.  after  his  sister  died  Bowden  kicked  him  out 
But  the  plaintiff's  counsel  calls  attention 

.  to  the  fact  that  the  conversation  by  the  two 
witnesses  last  named  appear  to  have  beeu 
after  the  commencement  of  this  suit  in  equi- 

.  ty,  and  after  the  plaintiff  had  been  Informed 

.  of  his  l^al  and  equitable  rights,  and  accord- 
ingly insist  that  It  Is  wholly  Improbable  that 

■  he  made  the  statements  in  the  precise  form 
stated  by  the  witnesses,  as  he  understood 
perfectly  well  that,  if  it  was  an  absolute  glf . 
to  her,  she  did  not  hold  it  In  trust  for  him. 

In  behalf  of  the  plaintiff,  it  appears  from 
the  assessors'  books  that  the  property  was 
taxed  to  the  plaintiff  for  five  years  after  It 
.was  purchased  by  him,  that  be  made  exten- 
sive repairs  upon  the  buildings  at  his  own  ex- 

.  pense  and  paid  for  painting  and  papering  up 
to  and  including  the  year  1905,  and  the  plain- 
tiff contends  that  the  fact  that  be  made  this 
bouse  his  home  when  not  away  at  work  from 

•  1887  to  1906,  when  his  sister  died,  strength- 
ens the  plaintiff's  contention  rather  than  the 
defendant's.  After  1882  the  property  appears 
to  have  been  taxed  to  the  defendant  Oliver  R. 
Bowden  by  some  arrangement  made  at  the 
time  which  appears  to  have  been  satisfactory 
to  the  parties.    But,  as  It  had  never  been  tax- 

,^ed  to  his  sister  Orilla,  It  Is  claimed  that  the 
assessment  to  the  defendant  is  very  signlfl- 

.  cant  evidence  that  there  was  originally  no  in- 
tention to  make  an  absolute  gift  to  the  sister 

'.pi;llla  in  1887  when  the  deed  was  made. 

In  Toung  v.  Wltham,  75  Me.  536,  a  case 
closely  analogous  to  the  one  at  bar,  the  court 
Bald:  "On  appeal  the  burden  lies  upon  the  ap- 
pellant. There  is  good  reason  for  the  rule 
in  our  practice.  Cases  are  now  heard  before 
a  single  judge  mostly  on  oral  evidence. 
When  the  testimony  Is  conflicting,  the  judge 
has  an  opportunity  to  form  an  opinion  of  the 
credibility  of  the  witnesses  not  afforded  to 
the  full  court.  Often  there  are  things  pass- 
ing  before  the  eye  of  a  trial  judge  that  are 
not  capable  of  being  preserved  In  the  record. 
A  witness  may  appear  badly  upon  the  stand 
and  well  on  the  record." 
Applying  this  rule,  the  court  does  not  feel 

,  justified  in  saying  that  the  decision  of  the 

,  single  justice  affirming  the  findings  of  the 
Jury,  was  manifestly  wrong.    The  certificate 
must  therefore  be: 
Appeal  dismissed. 
Decree  below  affirmed,  with  costs. 


(106  Me.  1C4) 
PHILBHICK  T.  INHABITANTS  OF  WEST 
GARDINER. 

(Supreme  Judicial  Court  of  Maine.     Feb.  24, 
1909.1 

1.  HianwATS   (S  197*)— Defects— Iifjuiw  to 
Tbaveler— Contributory  Negligence. 

The  doctrine  of  assumption  of  risk  applies 
to  actions  against  towns  tor  injuriea  received 
through  defects  in  ways. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  49S;    Dec.  Dig.  I  197.*] 

2.  HlOHWATS    (S    197*)— DeEECTS— INJTTIIT    10 

Tbaveleb— Contributory  Negligence. 
If  a   traveler  sees   horses  standing   cross- 
wise the  road  while  feeding,  and  undertakes  to 
pass  behind  them,  he  assumes  the  risk  of  Injury 
from  such  horses. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  f  197.*] 
8.  Highways   (5   197*)— Defects— Ikjoby  to 

Traveler— Horses  on  Highway. 

While  the  plaintiff  was  undertaking  to  paas 
behind  some  horses  feeding  on  the  road,  one  of 
them  by  backing  or  kicking  frightened  the  plain- 
tiff's horse,  to  his  injury.  Held,  that  the  risk 
of  fright  from  such  backing  or  kicking  was  as- 
sumed by  the  plaintiff,  and  he  cannot  recover  of 
the  town. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  197.*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Ooart, 
Kennebec  County. 

Action  by  Wlufleld  S.  Pbilbrlck  against 
the  Inhabitants  of  West  Oardbier.  Verdict 
for  plaintiff,  and  def^idanta  except  and 
move  for  new  trial.  Motion  and  exception 
sustained. 

Special  action  on  the  case  under  Rev.  St 
C  23,  I  76,  against  the  inhabitants  of  the 
town  of  West  Gardiner  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
received  by  the  plaintiff  on  n  public  way  in 
said  town  known  as  the  "Pond  Road,"*  and 
caused  by  the  alleged  defective  condition  of 
said  way.  Plea,  the  general  Issue.  Verdict 
for  plaintiff  for  $(158.12.  The  defendants 
then  filed  a  general  motion  for  a  new  trial, 
and  also  excepted  to  several  rulings  made 
by  the  presiding  justice  during  the  trial. 

The  case  is  stated  in  the  ophnlon. 

Argued  before  EMERY,  C.  J.,  and 
WHITEHOUSE,  SPEAR,  CORNISH,  KING, 
and  BIRD,  JJ. 

George  W.  Hesleton,  for  plaintiff.  Heath 
&  Andrews  and  Anson  M.  Goddard,  for  de- 
fendants. 

EMERY,  O.  J.  The  evidence  for  the 
plaintiff  showed  the  following:  The  road 
commissioner  of  the  defendant  town  with  a 
road  machine  and  several  men  and  four  or 
more  horses  was  engaged  In  repairing  one 
of  the  highways  in  that  town,  but  during 
the  noon  hour  the  work  was  suspended,  the 
machine  drawn  out  near  one  side  of  the 
road,  the  horses  unharnessed  and  led  to  the 
side  of  the  machine  to  feed  from  It    While 
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thus  feeding,  they  stooS  crosswise  the  road, 
their  hlod  quarters  being  only  some  20 
Inches  from  the  outer  edge  -of  the  traveled 
part  of  the  road.  The  commissioner  and 
his  men  were  near  by,  eating  their  dinner. 
The  place  was  upon  or  near  a  culvert. 

This  situation  was  clearly  seen  by  the 
plaintiff  as  he  approached  In  a  wagon  drawn 
by  one  horse.  He  slowed  to  a  walk  as  he 
came  near,  and,  without  asking  to  have 
the  feeding  horses  removed  from  the  road, 
or  to  have  room  made  for  him  to  pass,  he 
undertook  to  pass  by  turning  out  round  and 
close  to  them.  When  his  horse  had  got  be- 
hind the  feeding  horses,  one  of  the  latter 
suddenly  backed,  or  kicked,  or  switched  his 
tall,  and  so  frightened  the  plaintiff's  horse 
that  he  suddenly  bolted,  throwing  the  plain- 
tiff out  upon  the  ground,  to  his  injury.  The 
plaintiff  could  not  have  turned  further  out 
without  Incurring  some  risk  upon  the  other 
side. 

Ignoring  the  question  whether  any  defect 
In  the  road  was  the  proximate  cause  of  the 
Injury,  and  Ignoring  some  other  questions 
'raised  by  the  defendant,  we  consider  only 
the  question  whether  the  plaintiff  assumed 
the  risk  Incurred  In  undertaking  to  pass  so 
close  behind  the  feeding  horses.  We  think 
he  did.  He  was  acquainted  with  horses, 
their  habits,  temperaments,  and  uncertain- 
ties. He  was  chargeable  with  knowledge 
that  unharnessed  feeding  horses  are  liable 
to  back,  or  kick,  or  switch  their  tails  when 
anything  comes  near  them  fi-om  l>ehind.  He 
was  also  chargeable  with  knowledge  that 
his  own  horse  might  be  frightened  by  such 
moTementa  so  near  him.  The  situation,  its 
temporary  nature,  and  the  risk  of  under- 
taking to  pass  80  near  the  feeding  horses 
were  seasonably  known.  He  did  not  ask  to 
have  the  horses  moved  out  of  the  way.  He 
did  not  wait  till  they  could  be  so  moved,  but 
immediately  undertook  to  pass  by  them  as 
they  were.  He  took  upon  himself  the  risk 
of  the  evident  danger  In  so  doing,  and,  it 
having  gone  against  him,  he  must  himself 
bear  the  consequences.  Merrill  v.  No.  Yar- 
mouth, 78  Me.  200,  3  Atl.  575,  57  Am.  Rep. 
794;    Lane  v.  Lewlston,  91  Me.  292,  39  Atl. 

Motion  and  exceptions  sustained. 
Verdict  set  aside. 

(105  Me.  ICl) 

STATE  V.  RIGLET. 

(Snpreme  Judicial  Court  of  Maine.     Feb.  24, 
1909.) 

IHTOXICATINO    LlQUOKS    (|    202*)— UNLAWFUL 

PossEssiON— Complaint  —  Allegations  — 

Intent. 

A  complaint  for  having  In  posseRsion  in- 
toxicating liquors  "with  intent  that  the  game 
be  sold  in  this  state  in  violation  of  law"  con- 


tains a  sufficient  allegation  of  the  intent  under 
Rev.  St.  1903,  c.  29,  I  47. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  222;  Dec.  Dig.  S  202.*]       , 

(Official.)  '  ' 

Exceptions  from  Supreme  Judicial  Court, 
Washington  County. 

Complaint  by  the  State  against  James 
Rigley  for  having  in  his  possession  intoxi- 
cating liquors  with  intent  to  sell.  Defend- 
ant demurred  to  the  complaint,  and  his  de- 
murrer was  overruled,  and  he  excepts.  Ex- 
ception and  demurrer  overruled,  with  leave 
to  respondent  to  plead  over. 

Complaint  against  the  defendant  for  hav^ 
ing  in  his  possession  intoxicating  liquors 
with  intent  to  sell  the  same,  contrary  to  the 
provisions  of  Rev.  St  a  29,  |  47.  The  com^ 
plaint  is  as  follows: 

"State  of  Maine. 
"Washington,  ss. 

"To  the  Recorder  of  the  Calais  Municipal 
Court  holden  at  the  City  of  Calais  wlthiti 
and  for  said  County  of  Washington.  Ferfl 
E.  Stevens  of  Lewlston,  in  county  of  Ali- 
droscoggln,  said  state.  In  behalf  of  the  state 
of .  Maine,  on  oath  complains  that  James 
Rigley  of  Calais,  in  said  county  of  Wash- 
ington, on  the  eleventh  day  of  July  in  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  eight,  at  Calais,  in  the  county  of  Wash- 
ington, unlawfully  did  have  in  his  possession 
a  certain  quantity  of  intoxicating  liquor,  t» 
wit,  one  bottle  containing  Ave  gills  of  whisky, 
one  bottle  containing  one  quart  of  wine, 
with  Intent  that  the  same  be  sold  in  this 
state  in  violation  of  law,  against  the  peace 
of  the  state,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

"Therefore,  said  complainant  prays  that 
said  accused  may  be  apprehended  and  held 
to  answer  this  complaint,  and  further  dealt 
with  relative  to  the  same  as  the  law  directs. 

"[Signed]  Ferd  E.  Stevens." 

On  this  complaint  a  warrant  in  due  form 
of  law  was  Issued,  and  the  defendant  was 
duly  apprehended  thereon.  The  record  does 
not  disclose  what  disposition  of  the  matter 
was  made  by  the  municipal  court,  but  pre- 
sumably Judgment  was  for  the  state,  and 
the  defendant  then  appealed  to  the  Supreme 
Judicial  Court,  Washington  county.  The  de- 
fendant demurred  to  the  complaint,  and  tfa6 
matter  was  heard  at  the  October  term,  1908, 
of  said  Supreme  Judicial  Court.  The  demur- 
rer was  overruled,  and  the  defendant  ex- 
cepted, and  was  granted  leave  to  plead  anew 
If  his  exceptions  were  overruled. 

The  case  is  stated  In  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSE,  SAYAOB,  SPEAR,  KINO,  and 
BIRD,  JJ. 

C.  B.  Donworth,  County  Atty.,  for  th« 
State.    R.  J.  McGarrigle,  for  defendant. 
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BMBRT,  0.  J.  By  Bfir.  St  c.  29,  |  47,  It 
is  provided  that  "no  person  shall  deposit  w 
have  In  his  possesston  intoxicating  liquors 
with  intent  to  sell  the  same  In  the  state  In 
violation  of  law,  or  with  InteUt  that  the 
same  shall  be  so  sold  by  any  person,  or  to 
aid  or  assist  any  person  in  such  sale."  By 
section  49  It  is  provided  that,  "U  any  per- 
son competent  to  be  a  Witness  in  civil  suits 
makes  sworn  complaint  before  any  judge  of 
a  municipal  or  police  court  or  trial  justice 
that  he  believes  Intoxicating  liquors  are  un- 
lawfully kept  or  deposited  in  any  place  in  the 
state  by  any  person  and  that  the  same  are 
Intended  for  sale  within  the  state  In  viola- 
tion of  law,"  the  court  shall  issue  a  warrant 
to  search  the  place,  and.  If  liquors  are  there 
found,  to  arrest  the  person  named  as  so 
keeping  the  liquors,  etc.  In  the  case  before 
as  it  was  alleged  in  the  complaint  that  the 
respondent  unlawfully  did  have  in  his  pos- 
session intoxicating  liquors,  "with  intent  that 
the  same  be  sold  in  this  state  in  violation 
of  law,"  etc.  There  was  no  other  allegation 
of  intent  The  respondent  contends  that  the 
complaint  does  not  sufficiently  allege  the  in- 
tent in  that  it  does  not  state  whether  the  In- 
tent was  that  the  liquor  should  be  sold  by  the 
respondent  himself,  or  by  some  oth«'  person, 
or  to  aid  or  assist  some  other  person  to  sell. 

It  was  not  necessary  so  to  particularize. 
The  gist  of  the  offense  was  in  the  Intent  it- 
self the  intent  of  unlawful  sale,  not  in  the 
.proposed  mode  of  execution.  The  offense, 
the  intent  was  the  same  whichever  and 
whatever  way  It  was  to  be  carried  out  It 
was  the  intent  not  the  execution  of  It  that 
constituted  the  offense,  and  that  Intent  was 
sufficiently  allesred.  State  v.  Kaler,  60  Me. 
88;    State  v.  Connelly,  6a  M&  212. 

Exceptions  ovemiled. 

Demurrer  overruled. 

Respondent  to  plead  0T«r  as  per  stipula- 
tion. 


WEEKS  V.  WEEKS. 

(Supreme  Court  of  N<>w  Jersey.     Sept.  13, 
1900.) 

1.  Judgment  (|  162*)— Vaoatiwo— Evidkhck 
— Deceptiow. 

On  an  applicfltion  to  open  a  judgment  tak- 
en a^inst  defendant  In  attachment  prooeedtngs, 
evidence  held  not  to  show  that  defendant  was 
prevented  from  making  a  defense  by  deception. 
[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  I  322;   Dec.  Dig.  {  162.*] 

2.  JuDOMERT  (S  138*)'— Opkriro— Defenses— 
Laches. 

An  application  to  open  a  Judgment  against 
defendant  in  foreign  attachment  proceedings,  in 
which  the  affidavit  was  filed  June,  1906,  and 
judgment  was  rendered  April  4,  1907,  and  the 
application  to  enjoin  the  enforcement  of  the 
juagment  was  returnable  Jaly  19,  1909,  on  the 
ground  that  defendant  was  not  a  nonresident  at 
the  time,  should  not  be  allowed,  where  defend- 
ant had  knowledge  of  the  writ  of  attachment, 
and  delayed  making  a  defense  or  taking  steps 


to  prevent  the  continnanee  of  the  suit  for  sncb 
a  length  of  time. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  i  250;    Dec.  Dig.  i  13&*] 

5.  Attachment   (|   154*)— Wbit— AjfBifDicEBn 
—Notice  —  NBCEssnr  —  Fobeion  Attaoh- 

ItENT. 

An  attachment  against  a  nonresident  being 
a  proceeding  in  rem,  no  notice  to  defendant  of 
an  order  amending  the  writ  so  as  to  include  oth- 
er property  was  necessary,  nor  does  the  statute 
contemplate  such  notice. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec  Dig.  i  154.*] 

4.  CouFBoiasE   and   Settleuxnt  (i   20*)  -^ 

Breach— Effect. 

Where  a  release  was  executed  by  plaintiff  to 
defendant  by  which  the  latter  agreed  to  retnm 
certain  articles,  concerning  which  the  parties 
had  been  litigating,  in  consideration  of  the  re- 
lease of  all  debts  and  the  discontinuance  of  the 
actions,  and  the  goods  were  not  delivered  as 
agreed,  and  the  release  was  executed  more  than 
two  years  before  plaintiff  brought  an  action  to 
attach  some  of  the  same  goods,  the  release  was 
not  a  bar  to  the  attachment  action. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  I  8S;   Deo.  Dig.  t 

6.  Judgment  (§  153*)— Openino. 

Plaintiff  had  begun  actions  against  defendr 
ant  concerning  some  articles,  but  the  parties 
thereafter'  executed  a  release,  by  which  defend- 
ant agreed  to  return  certain  articles  in  consid- 
eration of  a  discontinnanoe  of  the  actions,  but 
some  of  the  articles  were  never  returned,  and 
thereafter  plaintiff  began  attachment  proceed- 
ings against  defendant  as  a  nonresident,  and 
judgment  was  rendered  April  29,  1907,  and  more 
than  two  years  thereafter  defendant  applied  to 
have  the  judgment  vacated.  Since  the  Judgment 
was  rendered  plaintiff  has  become  dumb  and 
defendant  is  now  dead;  but  the  latter  in  his 
lifetime  knew  of  the  issuance  of  the  attachment 
and  entry  of  judgment  against  him,  and  prom- 
ised to  settle  with  plaintiff.  Held,  in  view  of 
the  lapse  of  time  since  entry  of  judgment  and 
of  the  changed  conditions,  that  it  would  not 
be  equitable  to  now  vacate  the  jndgment 

[Ed.  Note.— For  other  cases,  see  Jndgment 
Cent.  Dig.  i  300;   Dec.  Dig.  i  153.*] 

6.  Judgment  (|  342*)— Opening— Time. 

The  general  rule  is  that  the  power  to  open 
a  judgment  is  exhausted  after  the  expiration  of 
the  term. 

[EA.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  (  668;    Dec.  Dig.  I  342.*] 

Attachment  proceeding  by  Margaret  Weeks 
against  Charles  H.  Weeks,  In  which  judgment 
was  rendered  against  defendant  On  rule  to 
show  cati8»  why  judgment  should  not  be 
opened.    Rule  discharged. 

Argued  before  YOORHEES,  J.,  pursuant  to 
statute. 

Hudspeth  &  Lane,  tor  the  rule.  Roe  & 
Runyon,  opposed. 

YOORHEES,  J.  On  June  24,  1809,  a  rale 
was  granted  upon  the  plaintiff  to  show  cause 
why  the  judgment  in  the  above  case  should 
not  be  opened,  and  restraining  a  sale  of  the 
property  attached.  This  rule  was  returnable 
July  19,  1909.  The  case  is  one  of  foreign  at- 
tachment in  which  affidavit  was  filed  on  the 
1st  day  of  June,  1906,  and  the  writ  Issued, 
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retnrnable  June  28,  1906.  The  aflSdavlt  was 
sworn  to  April  24,  1906.  Regirlar  proceed- 
ings were  had  In  the  catise,  whereby  Judg- 
ment against  the  defendant  was  obtained 
April  4.  19i)7.  On  April  29th  following  the 
judgment  an  order  was  made  to  sell  the 
real  estate.  The  defendant  In  attachment 
died  in  May,  1908.  On  May  24,  1909,  a  peti- 
tion was  filed  setting  forth  the  death  of  the 
defendant  and  that  he  owned  other  lands 
than  those  appraised  in  the  state  of  New 
Jersey  at  the  time  of  the  Issuance  of  the 
writ,  and  an  order  was  entered  that  the  clerk 
amend  the  writ  by  annexing  a  description  of 
such  real  estate.  Under  thlii  all  lands  have 
been  advertised  for  sale  by  the  auditor.  At 
tachment  Act  (P.  I^  1901,  p.  160)  ^  S. 

The  application  to  open  is  made  upon  sev- 
eral grounds:  First,  the  defendant  was  pre- 
vented from  making  defense  because  of  de- 
ception; second,  at  the  time  of  the  Issuance 
of  the  writ  he  was  not  a  nonresident;  third, 
the  order  amending  the  writ  by  including 
other  property  Is  illegal,  because  no  notice  to 
the  defeudant's  representatives;  fourth,  the 
affidavit  was  not  filed  in  time.  In  addition 
to  the  above  reasons,  on  the  argument  it  was 
the  endeavor  of  the  defendant  to  show  that 
there  was  no  cause  of  action  existing  at  the 
time  of  the  making  and  filing  of  the  affidavit 
The  plaintiff  is  the  daugbter-lu-law  of  the 
defendant  They  had  before  1906  been  In 
litigation  In  the  state  of  New  York.  The 
plaintiff  offers  a  release,  entitled  in  two  ac- 
tions pending  in  the  state  of  New  York,  Sul- 
livan county,  providing  for  the  discontinu- 
ance of  those  actions  upon  the  following  con- 
ditions: "The  defendant  is  to  deliver  to 
the  plaintiff,  on  demand  by  herself  or  her 
agents,  all  the  personal  property  described 
in  the  schedules  in  the  plaintiff's  complaints, 
and  nil  the  plaintiff's  clothes  and  wearing  ap- 
parel, and  In  consideration  of  the  premises 
the  plaintiff  Is  to  and  hereby  does  release. 
etc.,  the  defendant  Charles  H.  Weeks,  Sr., 
and  Charles  H.  Weeks,  Jr.,  from  all  debts, 
eta,  to  the  present  time  from  any  and  all 
causes  of  action  and  rights  of  action  arising 
from  any  and  all  causes  heretofore  existing 
between  the  parties,  and  either  of  them.  Dat- 
ed February  5,  1904;" 

The  first  reason  for  setting  aside  the  Judg- 
ment arises  from  the  following  conversation, 
related  by  the  plalntlfrs  attorney  as  having 
been  held  with  the  defendant  The  attorney 
said:  "I  told  him  [defendant]  of  this  at- 
tachment  suit,  and  he  seemed  greatly  sur- 
prised, and  said  that  could  not  be,  because 
he  had  not  been  served.  I  started  to  show 
him  the  claim  of  Mr&  Weeks,  when  be  back- 
ed toward  the  door,  apparently  afraid  that 
he  would  be  served.  I  assured  bim  that  we 
did  not  Intend  to  make  any  service  upon  him, 
and  he  thereupon  left  the  office."  Counsel 
says  this  Is  an  Intimation  on  the  part  of 
the  attorney  to  Mr.  Weeks  that  he  agreed 
with  Weeks'  contention  that  he  could  not  be 
sued  because  be  had  not  been  served  and 
the  promise  on  the  part  of  counsel  not  to 


serve  the  defendant  The  remnant  of  the  ten- 
versatlon  is:  "I,  plalntlfTs  attorney,  heard 
nothing  further  from  Mr.  Weeks  until  after 
the  Issuance  of  the  order  of  publication,  and 
some  time  between  that  and  the  entry  of 
Judgment,  when  he  came  again  to  my  office 
with  a  printed  copy  of  the  notice  of  publica- 
tion and  wanted  to  know  what  It  was  all 
about,  and  said  he  came  on  tue  uiidei'scaud- 
Ing  that  I  would  not  serve  him;  that  he  did 
not  see  how  we  could  bring  any  suit  without 
serving  him,  especially  as  he  lived  in  New 
York.  I  showed  Mr.  Weeks  the  list  of  ar- 
ticles tliat  Mrs.  Weeks  claimed.  He  said 
that  he  thought  Maggie  was  treating  him 
pretty  roughly;  that  he  always  expected  to 
do  something  for  her,  but  didn't  expect  her 
to  push  him.  I  told  him  to  consult  some 
one  as  his  attorney,  and  he  said  he  would 
have  nothing  to  do  with  any  lawyer ;  that  he 
has  been  cheated  with  every  lawyer  that  he 
had  anything  to  do  with." .  After  the  matter 
had  ripened  Into  Judgment  and  the  rule  to 
sell  the  real  estate  entered,  the  plaintitT  in- 
structed her  attorney  to  allow  the  matter  to 
stand.  I  do  not  think  that  it  can  be  said 
that  the  defendant  was  prevented  from  mak- 
ing a  defense  because  of  deception. 

The  second  ground,  that  he  was  not  a 
nonresident  must  In  like  matter  be  dismiss- 
ed, because  he  had  knowledge  of  the  Issu- 
ance of  the  writ,  and  has  delayed  making  a 
defense  or  taking  measures  to  prevent  the 
continuance  of  the  suit  for  so  long  a  time. 

Third.  The  order  amending  the  writ  was 
not  illegal  v^ithout  notice  to  the  defendants. 
The  proceeding  was  In  rem  and  did  not  con- 
template any  notice,  nor  does  the  statute  con- 
template such  notice.  There  was  no  one  to 
notify. 

The  fourth  reason  may  be  dismissed  with- 
out discussion. 

The  main  question  arises  ux>on  the  effect 
of  the  paper  called  a  release.  It  seems  to 
be  admitted  that  some  articles  agreed  to  be 
delivered  to  the  plaintiff  according  to  that  re- 
lease were  not  so  delivered,  and  it  further 
appears  that  this  suit  was  commenced  more 
than  two  years  after  the  date  of  that  re- 
lease. It  therefore,  on  its  face  is  not  a 
bar  to  this  action.  A  Jtidgment  In  attach- 
ment as  to  the  property  attached  does  not 
rest  on  any  less  secure  footing  than  a  Judg- 
ment in  i)er8onam.  The  Judgment  had  been 
entered  over  two  years  before  an  application 
to  open  it  was  mada  Since  its  entry  the 
plaintiff  in  attachment  has  become  afflicted 
with  aphasia,  having  been  so  affected  for 
about  two  years.  The  testimony  shows  that 
while  she  is  of  sound  mind,  yet  she  cannot 
express  herself  In  words,  and  Is  thus  prac- 
tically disqualified  from  giving  her  testimony. 
As  before  stated,,  the  defendant  Is  now  dead. 
The  circumstonces  have,  therefore,  material- 
ly changed,  so  that  it  would  now  be  to  the 
great  disadvantage  of  the  plaintiff  to  dis- 
turb the  Judgment  When  we  consider  that 
the  testimony  shows  that  the  defendant  bad 


Digitized  by 


Google 


1008 


7S  ATLANTIC  BBPOKTER. 


(N.J. 


knowledge  of  the  le»uance  of  this  writ  against 
him  In  his  lifetime  and  of  the  entry  of  the 
Judgment,  and  promised  to  settle  with  the 
plaintiff,  it  Is  not  equitable  to  disturb  the 
entry  of  the  judgment  thus  regularly  made ; 
and  this  Is  so  aside  from  the  rule,  which 
may  or  may  not  be  an  Inflexible  one,  that  the 
power  to  open  a  Judgment  Is  exhausted  after 
the  expiration  of  a  term. 

As  to  the  effect  of  the  release.  It  is  said 
that  this  release  operates  In  pnesentl,  and 
that  It  must  be  repudiated  altogether  or  else 
operate  as  a  unit,  referring  to  the  fact  that 
part  of  the  goods,  as  It  Is  alleged,  were  de- 
livered to  the  plaintiff  and  part  retained  by 
the  defendant;  but  the  length  of  time  since 
the  Judgment  was  entered,  and  the  fact  that 
the  defendant  did  not  carry  out  the  terms  of 
the  release  by  delivering  the  whole  of  the 
articles  therein  mentioned,  Is  sufficient  to 
Justify  the  court  In  refusing  to  open  the  Judg- 
ment, which  would  be  giving  to  the  so-called 
release  its  most  technical  effect;  and  while 
the  cases  cited  by  the  defendant's  counsel 
might  govern  the  court  upon  the  trial  of 
the  cause,  yet  they  should  not  be  carried  to 
their  extreme  result  In  a  case  of  this  sort, 
which  Is  an  application  to  the  equitable,  rath- 
er than  to  the  legal,  power  of  the  court. 

On  the  whole,  I  conclude,  therefore,  that 
the  role  should  be  discharged,  with  costs. 


(73  N.  J.  B.  816) 

BATEMAN  et  al.  v.  RILET. 
(Chancery  Court  of  New  Jersey.    Dec  21, 1906.) 

1.  SPBcmo  Pebfobmance  (i  17*)— Contract 
or  Sale  —  Assignment  —  Rights  of  Ab- 

BIONEE. 

A  bill  for  specific  performance  may  be 
maintained  by  the  vendee's  assignee. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  S  39%  ;  Dec  Dig.  i  17.»] 

2.  Specific  Pebfobkahck  (i  29*)— Cohtbact 
— Descbiftion. 

Where  a  contract  for  the  sale  of  land  de- 
scribed it  as  "all  the  beach  front  and  marsh  land 
that  I  own  at  or  near  the  Fortescue,"  the  bound- 
aries of  which  are  clearly  ascertainable  from 
the  records  in  the  county  clerk's  o£Bce,  the  de- 
scription was  snfflcient  to  sustain  specific  per^ 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  80 ;   Dec.  Dig.  |  29.*] 

3.  Evidence  (S  460*)— Parol  Evidence— Own- 
XBSHip  OF  Land. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  all  the  marsh  land  testator  own- 
ed at  or  near  a  certain  island,  parol  evidence 
was  admissible  to  show  that  defendant  owned 
only  certain  land  which  would  answer  the  de- 
scription in  the  contract. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Cent,  Dig.  S  2119 ;   Dec  Dig.  I  460.*] 

4.  Specific  Pebfobmance  (|  127*)— Contbaot 
01'  Sale— JoiNDEB  by  Wife. 

Specific  performance  by  a  husband  of  a 
contract  for  the  sale  of  land,  with  either  abate- 
ment from  the  price  or  with  indemnity,  will 
not  be  decreed,  where  the  wife  lias  not  joined 
in  the  contract  of  sale  and  refuses  of  her  own 
volition  to  join  in  the  deed  ;    the  vendee  being 


only  entitled  to  a  decree  of  specific  i>erformance 
as  against  the  husband. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i  410;    Dec  Dig.  i  127.*] 

5.  Specific  Pebfobmance  (|  134*)— Costs. 

Where  a  vendee  was  not  entitled  to  specific 
performance  as  to  a  wife's  contingent  Interest 
in  ttie  land,  and  the  husband  tendered  a  con- 
veyance of  his  interest,  as  to  which  only  per- 
formance was  decreed,  be  was  entitled  to  costs. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  I  441 ;   Dec  Dig.  t  134.*] 

Suit  by  Luther  Bateman  and  others  against 
William  W.  Riley  for  specific  performance. 
Decree  for  complainant  for  part  only  of  the 
relief  demanded. 

Waiter  H.  Bacon,  for  complainants.  Charles 
E.  Sheppard  and  Carrow  &  Kraft,  for  defend- 
ant 

LEAMING,  v.  C.  The  bill  Is  flle^  by  com- 
plainants, as  vendees,  to  procure  a  decree  of 
specific  performance  of  a  contract  made  by 
defendant  for  the  conveyance  of  land. 

The  written  contract  Is  as  follows: 

"Reed,  of  Luther  Batem  one  hundred  $  on 
payment  of  a  thousand  $  for  all  the  beach 
front  and  marsh  land  that  I  own  at  or  near 
Fortescue  Island  and  I  agree  to  turn  over 
all  leases  that  I  hold  to  him. 

"Dated  Jan.  13th,  1906. 

"Wm,  W.  RUey. 

"Deed  gtven  on  the  15tb  Inst. 

"Wm.  W.  RUey." 

It  Is  urged  on  behalf  of  defendant  that  a 
decree  of  specific  performance  cannot  be  made 
in  this  cause  because  complainants  Samuel 
Bradford  and  Lewis  N.  Bradford,  Jr.,  are 
not  parties  to  the  written  contract  This  ob- 
jection Is  without  merit  At  the  hearing  a 
written  assignment  was  received  in  evidence 
whereby  the  vendee  named  In  the  contract  as- 
signed to  his  co-complalnants  each  an  undi- 
vided one-third  Interest  therein.  A  bill  for 
specific  performance  may  be  maintained  by 
the  assignee  of  the  vendee  In  a  contract  for 
the  sale  of  land.  The  only  conflict  of  author- 
ities upon  the  subject  is  as  to  whether  It  Is 
necessary  for  the  assignee  of  the  original 
vendee  to  malce  the  original  vendee  a  party. 
But  that  question  Is  not  present  In  this  case. 
Pom.  Spec.  Perf.  |  487.  At  the  bearing  evi- 
dence was  received  showing  that  the  con- 
tract was  made  in  the  Interest  of  the  three 
complainants.  That  evidence  need  not  be 
considered. 

It  is  further  urged  on  behalf  of  defendant 
that  tbe  description  of  the  land,  as  contain- 
ed In  tbe  contract.  Is  too  uncertain  to  entitle 
this  court  to  decree  specific  performance. 
There  Is  no  difficulty  In  ascertaining  the  land 
to  wblch  this  contract  refers.  An  examina- 
tion of  the  records  in  tbe  county  clerk's  office 
discloses  the  exact  boundaries  of  tbe  land  re- 
ferred to  In  the  contract  At  tbe  bearing 
these  records  were  produced  and  received  In 
evidence.    The  statute  of  frauds  requires  no 
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more  than  that  the  land  shall  be  described 
with  reasonable  certainty.  It  Is  enough  if  the 
property  Is  described  so  that  It  may  be  with 
certainty  ascertained,  and  parol  evidence  la 
admissible  to  show  that  defendant  owned 
only  certain  land  which  would  answer  the 
description  of  the  contract  Robeson  v. 
Hombaker,  3  N.  J.  Eq.  60;  Camden  &  Am- 
boy  Railroad  Co.  v.  Stewart,  18  N.  J.  Eq.  489, 
4»1;  Lewis  V.  Reichey,  27  N.  J.  Bq.  2-iO; 
Tlllotson  V.  Gesner,  33  N.  J.  Bq.  313,  319; 
Chaiupion  v.  Genln,  51  N.  X  Eq.  38,  39,  27 
Atl.  817;  Price  t.  McKay,  B3  N.  J.  Eq.  588, 
32  Atl.  ISO;  Riley  t.  Hodgklns,  67  N.  J.  Bq. 
278,  41  Atl.  1099 ;  Brooks  v.  WentB,  61  N.  J. 
Eq.  474,  49  Atl.  147. 

A  third  objection  urged  on  behalf  of  de- 
fendant Is  fatal  to  complainants'  right  to  the 
relief  sought.  It  has  been  the  uniform  prac- 
tice of  this  court  to  refuse  to  decree  the  spe- 
cific performance  by  a  husband  of  a  contract 
for  the  sale  of  land,  with  either  abatement 
from  the  price  or  with  indemnity,  where  a 
wife  has  not  Joined  in  the  contract  of  sale, 
and  refuses,  of  her  own  Tolltion  to  Join  in  a 
deed.  Young  t.  Paul,  10  N.  J.  Bq.  401,  418, 
64  Am.  Dec.  456;  Hawralty  v.  Warren,  18 
N.  J.  Eq.  124,  128,  90  Am.  Dec.  613 ;  Pinner 
V.  Sharp,  23  N.  J.  Eq.  274,  282;  Reilly  v. 
Smith,  25  N.  J.  Bq.  158,  159 ;  Peeler  v.  Lery, 
26  N.  J.  Eq.  330,  335;  Blake  v.  Flatley,  44 
N.  J.  Eq.  228,  229,  10  Atl.  158.  14  Atl.  128,  6 
Am.  St  Rep.  886;  McCormick  t.  Stephany, 
61  N.  J.  Eq.  208,  224,  48  Atl.  26. 

An  effort  was  made  upon  the  part  of  com- 
plainant to  show  that  defendant  Induced 
his  wife  to  refuse  to  sign  a  deed  In  fulfillment 
of  the  contract  In  question.  A  finding  to  that 
effect  could  not  be  Justified  on  the  evidence 
adduced. 

I  am  obliged  to  refuse  a  decree  for  specific 
performance  ugalnst  the  husband,  with  either 
an  abatement  from  the  purchase  price  or  in- 
demnity against  the  inchoate  dower  of  de- 
fendant's wife.  Complainants  may  take  a 
decree  for  conveyance  from  the  husband, 
without  abatement  or  Indemnity,  or  the  bill 
will  be  dismissed.  In  either  event  defend- 
ant will  be  entitled  to  costs,  as  defendant  ten- 
dered a  deed  from  himself  to  complainants 
for  the  land  in  question  before  the  bill  was 
filed. 

(2»  Pa.  118) 

McCULLOUGH  v.  RAILWAY  MAIL  ASS'N. 

(Supreme  Court  of  Pennsylvania.    May  23, 
1909.) 

1.  Appeabahob  (I  24*)— Defectivb  Sebvicb- 

Waivbb. 

An  appearance  either  m  persoi^  by  counsel, 
by  giving  bail,  filing  an  aflidaTit  ot  defense,  by 
making  a  defense  before  arbitrators,  or  by  ap- 
peal from  an  award  or  an  agreement  that  an 
amicable  action  may  be  entered,  cures  all  detects 
and  irregularities  in  the  service  of  the  writ. 

[Eld.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  S§  118-143;    Dec.  Dig.  {  24.*] 


2.  Afpeabance  (I  19*)— JoEisDicrioif— Objec- 
tions—Pbactice. 

A  defendant  may  question  the  court's  juris- 
diction without  submitting  thereto,  by  entering 
an  appearance  de  bene  ease  for  that  specific  pur- 
pose. 

[EJd.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  i  81 ;   Dec.  Dig.  i  19.*] 

3.  Afpeabance  (5  19*)  — Jubisdictiok  — Ap- 
peal. 

Where  a  defendant  appears  de  bene  esse  to 
qaestion  the  court's  jurisdiction  of  bis  person, 
and  the  court  rules  against  him,  he  may  either 
appeal  or  appear  and  defend  on  the  merits ;  but 
if  he  does  the  latter,  he  waives  his  objection  to 
the  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  |8  79-90;    Dec.  Dig.  {  19.*] 

4.  Insubance  (J  668*)— Accident  Insdbance 
—  External  Injubies  —  Evidknce  —  Ques- 
tion FOB  Jury. 

.  In  an  action  on  an  accident  policy  insur- 
ing a  railroad  postal  clerk  against  death,  wheth- 
er his  death  was  caused  by  external  bodily  in- 
juries held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1745 ;  Dec.  Dig.  S  6G8.»] 

3.  Tbial  (§  92*)— Reception  of  Evidence- 
Motion  TO  Stbikg. 

A  motion  to  strike  evidence  admitted  with- 
out objection,  not  made  until  after  plaintiCE's 
case  in  chief  is  closed,  is  too  late. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  245;    Dec.  Dig.  i  92.*] 

Appeal  from  Court  of  Common  Pleas,  Craw- 
ford Couuty. 

Action  by  Elizabeth  McCulIough  against 
the  Hallway  Mall  Association,  doing  busi- 
ness as  the  National  Association  of  Hall- 
way Postal  Clerks.  .Tudgmeut  for  plaintiff, 
and  defendant  appeals.     Atbrmed. 

From  the  record  it  appeared  that  the  court 
was  moved  to  set  aside  service  of  summons 
on  the  ground  that  the  defendant  was  a  for- 
eign corporation  not  doing  business  In  Penn- 
sylvania, and  not  registered  In  this  state. 
The  court  discharged  the  rule.  The  facts 
relating  to  the  accident  are  stated  In  the 
opinion  of  the  Supreme  Court 

At  the  trial,  after  plaintiff  had  rested, 
and  the  defendant  bad  offered  testimony,  de- 
fendant's counsel  made  the  following  mo- 
tion :  "Defendant's  counsel :  I  wish  to 
make  a  motion  to  strike  out  the  testimony 
on  the  part  of  the  plaintiff.  This  book  I 
have  In  my  hands  ia  a  copy  of  the  constitu- 
tion and  by-laws,  which  were  offered  in 
evidence  yesterday  by  the  plaintiff.  By  ex- 
amination of  the  same  I  find  that  section  15 
of  the  constitution  provides  as  follows :  'And 
In  case  of  any  post  mortem  examination  by 
or  on  behalf  of  persons,  representatives  or 
beneficiaries,  the  association  shall  be  given 
reasonable  opportimity  to  attend  and  partici- 
pate.' It  appearing  by  the  evidence  of  the 
plalntifTs  witnesses  that  an  autopsy  was  held 
some  four  hours  after  the  death  of  Mr.  Mc- 
CulIough, and  it  appearing  by  the  evidence 
of  the  plaintiff  that  she  didn't  furnish  any 
notice  to  the  defendant  company,  and  the 
evidence  of  a  requirement  on  the  part  of 
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the  company  that  they  did  not  have  notice 
of  the  holding  of  the  autopsy  not  having  ap- 
peared in  the  case  until  after  the  evidence  of 
the  physicians  who  held  the  autopsy  has  been 
given  in  court  before  the  court  and  Jury,  I 
now  move  the  court  to  strike  out  that  evi- 
dence for  the  reason  that  the  autopsy  was 
held  and  the  evidence  furnished  In  violation 
of  the  constitution  of  the  company.  Plain- 
tiffs counsel  object  because  it  is  too  late  to 
make  such  a  motion.  The  Court:  The  evi- 
dence relating  to  tlie  autopsy  and  the  physi- 
cians as  revealed  thereby  having  been  ad- 
mitted without  objection,  and  no  motion  to 
strike  out  the  same  made  until  after  the 
pliilntiirs  case  In  chief  was  closed,  we  think 
the  motion  comes  too  late  at  this  time,  and 
the  motion  is  overruled,  and  bill  of  excep- 
tions sealed  for  the  defendant" 

Defendant  presented  these  points: 

"(2)  That  there  is  not  sufficient  evidence 
in  this  case  to  Justify  the  Jury  in  finding 
that  F.  A.  McCuUough's  death  was  the  re- 
sult of  Injuries  received  by  or  inflicted  upon 
him  on  December  9,  1905,  through  external, 
violent,  and  accidental  means.  Answer: 
Refused. 

"(3)  That  there  is  not  sufficient  evidence  to 
Justify  the  Jury  in  finding  that  F.  A.  Mc- 
Cnllough  received  the  Injuries  alleged  by 
plaintiff  on  December  9,  1905,  after  Dr.  Tag- 
gart  first  called  upon  and  visited  him  on  the 
afternoon  of  said  day  at  the  post  office  in 
Salamanca.  And  if  the  Jury  belteve  the  evi- 
dence of  Dr.  Tag?art  that  said  McCuIlongh 
told  him  at  their  first  meeting  on  the  after- 
noon of  said  day  that  he  (McCullougb)  had 
not  been  injured,  and  the  Jury  shall  further 
find  that  said  McCulIough  was  at  the  time 
of  sound  mind  and  memory,  then  they  must 
under  the  pleadings  in  this  case  find  for 
the  defendant.  Answer:  So  much  of  this 
point  as  reads  as  follows  Is  affirmed:  That 
there  Is  not  sufliclent  evidence  to  Justify  the 
Jury  in  finding  that  F.  A.  McCulIough  receiv- 
ed the  Injuries  alleged  by  the  plaintiff  on 
December  9,  1905,  after  Dr.  Taggart  first 
called  upon  and  visited  him  on  the  afternoon 
of  said  day  at  the  post  office  in  Salamanca.' 
So  much  of  this  point  as  reads  as  follows: 
'And  If  the  Jury  believe  the  evidence  of  Dr. 
Taggart  that  said  McCulIough  told  him  at 
their  first  meeting  on  the  afternoon  of  said 
day  that  he  (McCulIough)  had  not  been  In- 
jured, and  the  Jury  shall  further  find  that 
said  McCulIough  was  at  the  time  of  sound 
mind  and  memory,  then  they  must  find 
under  the  pleadings  in  this  case  for  the 
defendant" — Is  also  affirmed,  with  this  quali- 
fication, that  If  the  Jury  further  find  that 
such  statement  was  the  fact 

"(4)  That  under  the  law  and  the  evidence 
the  verdict  must  be  for  the  defendant  An- 
swer:    This  point  is  reserved." 

Verdict  and  Judgment  for  plaintiff  for 
$3,340.'  Defendant  nppealed. 

Argued  before  MITCHELL,  C.  J.,  and 
L,  BROWN,  MESTRBZAT,  and  POT- 
JJ. 


Geo.  F.  Davenport  and  Otto  Kohler,  for 
appellant  Frank  J.  Thomas  and  Mauley  O. 
Brown,  for  appellee. 

MBSTREZAT,  J.  It  Is  a  familiar  mie  of 
practice  In  this  state  that  an  appearance  by 
the  defendant  cures  any  defect  or  Irregulari- 
ty In  the  service  of  the  writ  A  defendant 
may  appear  In  person  or  by  couna^  If 
he  appear  by  counsel,  the  latter  causes  hla 
name  to  be  entered  on  the  record.  It  Is 
not  necessary,  however,  that  the  defendant 
should  formally  appear  personally  or  by 
counsel  to'  give  the  court  Jurisdiction,  and 
to  make  him  amenable  to  Its  order,  decree,  or 
Judgment  He  will  be  regarded  as  having 
appeared  if  he  give  ball  to  the  action.  If  be 
Hie  an  affidavit  of  defense  to  the  merits  of 
the  cause.  If  he  make  defense  before  arbi- 
trators, or  appeal  from  an  award,  or  if  be 
agree  that  an  amicable  action  may  be  enter- 
ed. By  taking  either  of  these  steps  in  an 
action  brought  against  bim,  the  defendant 
submits  blmstif  to  the  Jurisdiction  of  the 
court  tor  the  trial  of  the  cause  on  its  merits, 
and  Is  bound  by  the  Judgment. 

If  a  defendant  wishes  to  attack  the  regu- 
larity or  sufficiency  of  the  service  of  the 
writ  or  question  the  Jurisdiction  of  the  court 
without  submitting  to  the  Jurisdiction  for 
the  trial  of  the  cause  on  its  merits,  he  may 
do '  so  by  entering  an  appearance  de  bene 
esse  for  the  specific  purpose.  This  is  not 
such  an  appearance  as  will  authorize  the 
court  to  take  any  steps  affecting  the  merits 
of  the  cause..  The  appearance  Is  for  the 
single  purpose  of  attacking  the  regularity 
of  the  proceeding  and  the  authority  of  the 
court  to  exercise  Jurisdiction  In  the  cause. 
The  question  thus  raised  is  a  preliminary 
one  and  should  be  decided  before  any  fur- 
ther steps  are  taken  in  the  cause.  If  the 
decision  of  the  court  is  favorable  to  the  de- 
fendant, be  Is  not  In  court  or  subject  to  Its 
Jurisdiction,  and  the  merits  of  the  case  can- 
not be  inquired  into.  If,  on  the  other  hand, 
the  court  rules  the  preliminary  question 
against  the  defendant,  he  has  one  of  two 
courses  to  pursue.  Be  may  rely  upon  the 
position  be  has  taken  and  attempt  to  sustain 
It  by  an  appeal  to  the  proper  appellate  court 
or  he  may  consider  himself  in  court  and  de- 
fend the  action  on  its  merits.  He  is  requir- 
ed to  select  one  of  the  two  courses,  and,  hav- 
ing done  so,  he  must  accept  the  legal  conse- 
quences of  his  action.  He  cannot  deny  the 
Jurisdiction  of  the  court,  and  at  the  same 
time  take  such  action  to  defeat  the  plain- 
tifTs  claim  as  will  amount  to  an  appearance. 
By  taking  the  latter  course  he  admits  him- 
self in  court  and  must  abide  by  Its  Judg- 
ment He  cannot  deny  the  Jurisdiction  of 
the  court  and  at  the  same  time  defend  the 
cause  upon  its  merits,  which  Implies  a  sub- 
mission to  its  Jurisdiction.  This  has  long 
been  the  settled  practice  in  the  state.  Ly- 
coming Fire  Insurance  Co.  ▼.  Storrs,  97  Pa. 
354;  Jeannette  Borough  t.  Roehme,  8  Pa. 
Super.  Ct  S3. 
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From  what  has  been  said  It  foIlOTns  that 
■we  need  not  determine  the  correctness  of 
the  trial  court's  conclusion  In  refusing  to 
set  aside  the  service  of  the  writ  The  de- 
fendant association  entered  a  conditional  ap- 
pearance for  the  purpose  of  moving  to  set 
aside  the  service  of  the  sammons  and  to 
quash  the  writ  After  the  court  bad  refused 
the  motion,  the  association  filed  an  affidavit 
of  defense  and  entered  a  plea  In  the  case. 
This  action  must  be  regarded  as  an  ap- 
pearance by  the  defendant  and  a  waiver  of 
any  Irregularity  or  Insufficiency  in  the  serv- 
ice of  the  writ 

This  was  an  action  on  a  beneficiary  cee- 
tlficate  issued  by  the  association  in  favor  of 
the  plaintiff  to  recover  $3,000,  the  amoant 
named  In  the  certificate,  for  the  death  of 
the  plaintiff's  husband,  which,  as  alleged 
by  the  plaintiff,  was  caused  by  bodUy  in- 
juries through  external,  violent  and  acci- 
dental means  while  he  was  engaged  in  the 
railway  postal  service  of  the  government. 
The  affidavit  of  defense  denies  that  McCul- 
lough's  death  resulted  from  bodily  injuries 
through  external,  violent  and  accidental 
means,  and  avers  that  it  was  occasioned  by 
cerebral  hemorrhage  resulting  from  illness 
from  which  be  had  previously  been  suffer- 
ing. This  was  the  Issue  raised  on  the  trial 
and  submitted  for  the  decision  of  the  Jury. 
The  defendant  (iontends  that  there  was  no 
evidence  which  would  warrant  the  Jury  in 
finding  that  McCullongh  received  bodily  In- 
juries on  December  9,  1005,  the  date  laid  in 
the  statement  which  caused  bis  death.  This 
contention  was  not  sustained  by  the  court, 
which  held  that  the  evidence,  if  believed  by 
the  Jury,  was  sufficient  to  show  that  McCul- 
lough  did  receive  bodily  Injuries  on  that  day. 
It  appears  that  McGnllough  complained  of  a 
severe  headache  during  the  night  of  Decem- 
ber 7th,  and  also  on  December  Bth.  His 
services  as  postal  agent  were  performed  on 
the  railway  between  Yonngstown,  Ohio,  and 
Salamanca,  New  York.  He  went  from 
Youngstown  to  Salamanca  in  the  forenoon 
of  the  day  and  returned  in  the  afternoon. 
He  made  the  usual  trip  on  December  7th 
and  8th.  On  Saturday  morning,  December 
9th,  he  left  Youngstown  in  the  mail  car  for 
Salamanca.  He  was  accompanied,  as  far  as 
Randolph,  N.  Y.,  by  an  assistant  From  that 
point  to  Salamanca,  18  miles  farther  east 
he  traveled  alone.  At  the  latter  place  he 
was  found  in  the  car  In  a  semiconscious  con- 
dition. Be.  was  taken  to  a  hospital  in  Sala- 
manca, and  on  Sunday  morning  was  taken 
to  his  home  at  Meadvllle.  An  examination 
at  his  home  by  the  attending  physician  dis- 
closed a  swelling  and  redness  on  his  head 
above  the  right  temple,  and  afterwards  two 
other  external  marks  or  swellings  were  dis- 
covered by  the  nurse  or  physician.  On  the 
following  Sunday,  December  17th,  McCul- 
lough  died.  An  autopsy  was  held  by  two 
physicians,  who  testified  that  they  found  a 
blood  clot  in  the  skull  on  the  side  where  the 
7SA.-M 


swelling  had  appeared,  and  that  the  clot 
was,  in  their  Judgment  produced  by  ex- 
ternal violence,  and  not  by  disease.  Ttie 
physicians  testified  that  the  pains  in  the 
head  complained  of  by  the  deceased  were 
not  the  usnal  manifestations  of  cerebral 
hemorrhage  due  to  disease,  and  that  the 
symptoms  manifested  by  him  were  char- 
acteristic of  brain  concussion,  rather  tlian 
of  apoplexy. 

There  is  no  evidence  to  show  that  the  de- 
ceased had  received  any  bodily  injury  prior 
to  Saturday  morning,  when  he  started  for 
Salamanca.  He  had  a  headache;  but  it  ap- 
peared by  the  evidence  that  that  was  ac- 
companied by  sickness  of  the  stomach, 
which,  it  was  claimed,  produced  the  pain  in 
the  head.  The  marks  of  external  violence 
were  first  discovered  on  Sunday  morning, 
and  if  the  testimony  of  the  physicians  Is  be- 
lieved the  Jury  were  Justified  in  finding  that 
they  produced  McCuIlough's  death.  We  also 
think  that  the  jury  was  Justified  in  its  con- 
clusion that  the  injury  to  the  body  took 
place  on  December  9th  while  he  was  In  the 
postal  car.  There  is  no  evidence  whatever 
to  warrant  ;the  finding  that  McCullongh  re- 
ceived any  external  injuries  on  December 
7tb  or  8th.  It  is  true  there  is  no  direct  tes- 
timony that  he  received  his  injuries  on  the 
mall  car  from  Randolph  to  Salamanca.  It 
is  also  true  that  a  witness  testified  that 
McCullongh  told  him  on  Sunday  morning 
that  he  bad  not  been  injured  and  was  not 
sick:  but  at  that  very  time  he  was  in  a  semi- 
conscious condition,  which  discredited  bis 
own  alleged  declarations.  He  might  have 
received  the  injuries  on  Sunday  morning, 
which  were  afterwards  discovered  on  his 
head,  itnd  which  resulted  in  his  death;  bat 
there  is  no  evidence  to  show  that  he  did  re- 
ceive them  at  that  time. '  On  the  other  hand, 
the  condition  in  which  he  was  found  in  his 
car  at  Salamanca  wonld  warrant  the  con- 
clusion that  the  injuries  on  his  head  were 
caused  by  some  violence  in  the  postal  car 
after  he  had  left  Randolph,  where  he  sep- 
arated from  his  assistant.  The  physician 
testified  that  the  swelling  resulting  from  a 
blow  on  the  head  might  not  be  noticeable  tor 
some  hours  after  the  blow,  and  that  it  was 
possible  for  paralysis  which  took  place  on 
December  16th  to  be  the  result  of  a  blow  on 
December  9th.  We  do  not  think  the  court 
would  have  been  Justified  In  holding  that  the 
evidence  produced  on  the  trial  was  not  suffi- 
cient to  warrant  the  Jury  In  finding  that  the 
deceased  received  the  external  injuries  re- 
sulting in  his  death  on  December  9th,  and 
in  directing  a  verdict  for  the  defendant 

We  cannot  convict  the  court  of  error  In 
refusing  to  strike  out  the  evidence  relating 
to  the  antopsy.  Tbe  reason  assigned  by  the 
conrt  for  the  ruling  shows  that  it  did  not 
abuse  its  discretion  In  declining  the  defoid- 
ant's  motion. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 
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(226  Pa.  106) 
SANDERS  T.  PBNNSTLVANIA  R.  CO. 

(Sapreme  Court  of  Pennsylvania.    Ma;  2fi, 
1900.) 

1.  RAtUtOADS  (I  270*)— CB088INO  AOCIDKNT— 

Defenses — Burden  of  Pboof. 

Where  plaintiff  was  injured  at  a  crossing 
on  the  tracks  of  defendant  railroad  company  by 
his  automobile  being  struck  by  a  train,  the  bur- 
den was  on  defendant  to  establish  its  defense 
that  the  accident  was  due  to  the  negligence  of 
the  crew  of  another  company,  operating  a  train 
for  it  over  defendant's  tracks  under  a  traffic  ar- 
rangement. 

[EA.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  865;    Dec.  Dig.  f  270.*] 

2.  Railboads  ({  260*)— Crossiitq  Accident- 
Use  OT  TbACKS  BT  DIFFEBERT  COlCPANIEft— 

Owneb's  Liabilitt. 

Where  a  railroad  company  permits  another 
company  to  run  cars  over  its  tracks,  the  arrange- 
ment for  such  nse  is  in  the  nature  of  a  license, 
and  the  company  owning  the  tracks  is,  in  gen- 
eral, and  in  the  absence  of  a  provision  in  the 
contract  to  the  contrary,  liable  for  damages  caus- 
ed by  the  negligence  of  the  Operatives  of  the  li- 
censee. 

[GM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  817;   Dec.  Dig.  S  260.*] 

3.  RAII.BOADS  (§  260*)— Cbossing  Accident- 
Persons  Liable— Use  of  Tbackb  bt  Dif- 
FEBENT  Companies. 

Defendant  railroad  company  permitted  the 
use  of  its  tracks  at  a  grade  crossing  where  plain- 
tiff was  injured  by  another  railroad  company, 
defendant  controlling  the  safety  gates  at  the 
crossing.  Plaintiff  attempted  to  cross  in  an 
automobile  when  the  gates  were  up  and  after 
he  bad  been  directed  to  do  so  by  the  employes 
of  the  licensee  company,  who  were  subject  at 
the  time  to  the  mlee  and  regulations  of  the  li- 
censor; plaintiff  being  stnick  and  injured  by  a 
train  operated  by  the  licensee  before  be  succeed- 
ed in  getting  across.  Held,  that  an  action  for 
plaintiff's  injuries  was  properly  brought  against 
the  licensor  company.  ^ 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  817;   Dec.  Dig.  |  260.*] 

4.  Railroads  (§  350*) — Cbossino  Accident- 
contbibutobt  nealigencb— questions  fob 
Jury. 

In  an  action  for  injuries  at  a  railroad  crosv 
ing,  whether  plaintiff  was  negligent  held  for  the 
jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {$  1166,  116»-U92;  Dec.  big.  { 
330.*] 

Action  by  J.  S.  Sanders  against  the  Penn- 
sylvania Railroad  Company  to  recover  dam- 
ages for  personal  injuries.  Judgment  for 
plaintiff  for  93>000,  and  defendant  appeals. 
Affirmed. 

At  tbe  trial  it  appeared  that  the  plaintiff 
was  riding  on  the  evening  of  July  16,  1905, 
in  an  automobile  operated  by  his  son-in-law. 
As  the  machine  approached  a  grade  crossing 
at  the  intersection  of  Barney  street  and  the 
defendant's  track  In  the  city  of  Wllkes-Barre, 
it  was  seen  that  the  safety  gates  were  raised, 
and  that  no  watchman  was  In  attendance. 
The  evidence  for  the  plaintiff  tended  to  show 
that  as  the  machine  approached  the  crossing 


It  was  stopped,  or  came  nearly  to  a  dead  stop, 
but  on  a  signal  from  a  trainman  it  started 
over  the  crossing,  and  was  struck  by  coal 
cars  which  were  being  backed  on  one  of  the 
tracks.  There  was  also  evidence  that  no 
warning  of  the  approach  of  the  cars  was  giv- 
en. Other  facts  appear  by  the  opinion  of  the 
Supreme  Conrt  The  court  refused  binding 
Instructions  for  defendant. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

F.  W.  Wbeaton,  John  McOabren.  and  Hen- 
ry W.  Palmer,  for'  appellant  John  M.  Gar- 
man,  and  W.  Alfred  Valentine,  for  appellee. 

ELKIN,  J.  The  first  assignment  seeks  to 
convict  the  learned  court  below  of  error  in 
not  gividg  binding  instructions  for  the  de- 
fendant at  the  trial;  and  the  second  chal- 
lenges the  correctness  of  the  ruling  in  refus- 
ing to  enter  Judgment  nqn  obstante  veredicto. 
The  appellant  contends  that  this  case  pre- 
sents a  question  of  law  for  tbe  court,  and 
not  of  fact  for  the  Jury.  This  contention  Is 
predicated  upon  two  grounds:  First  that  the 
injuries  complained  of  resulted  from  coIIIbIod 
with  a  train  of  cars  moved  by  and  belonging 
to  another  railroad  company  whose  «g- 
ployes  were  in  charge  of  the  train,  and  that 
If  there  was  any  negligence  in  the  case,  the 
company  owning  the  train  of  cars  and  em- 
ploying the  servants  In  charge  of  the  same 
Is  alone  responsible;  and,  second,  that  under 
the  facts  proven  at  the  trial  appellee  was  so 
clearly  guilty  of  contributory  negligence  as 
to  warrant  the  court  in  holding  as  a  matter 
of  law  that  there  can  be  no  recovery  of  dam- 
ages. As  to  the  first  proposition  the  testi- 
mony is  meager  and  unsatisfactory.  It  does 
not  clearly  show  what  the  trafHc  arrangement 
between  the  two  companies  was.  The  letter 
of  the  superintendent  of  tbe  appellant  com- 
pany dated  September  10,  1902,  refers  to 
a  former  letter  dated  July  9, 1902,  which  con- 
tained the  terms  and  conditions  upon  whidi 
trackage  rights  would  be  given,  but  this 
letter  is  not  in  evidence,  and  therefore  the 
court  Is  not  in  position  to  determine  what  the 
contractual  trackage  rights  of  the  other  com- 
pany are.  The  testimony  does  show  that  the 
right  of  way,  roadbed,  and  railroad  tracks 
belong  to  and  are  under  the  control  and  man- 
agement of  the  appellant  company.  The  ac- 
cident occurred  at  a  grade  crossing  on  the 
tracks  of  the  Pennsylvania  Railroad  Com- 
pany, and  this  makes  out  a  cas^  of  primary 
responsibility  if  negligence  be  shown.  If  for 
any  sufficient  reason  this  primary  responsi- 
bility may  be  avoided,  the  burden  Is  upon  the 
company  denying  It  to  establish  the  facts 
necessary  to  shift  It  In  the  present  case 
the  evidence  is  not  sufficient  to  shift  the  bur- 
den. The  statement  In  the  letter  of  Sep- 
tember 10,  1902,  relating  to  the  asstamptlon 
of  and  Indemnity  against  all  claims  for  per- 
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sonal  Injnrles,  may  very  properly  be  consid- 
ered In  determining  tbe  ultimate  responsi- 
bility between  the  contracting  railroad  com- 
panies, bnt  cannot  be  used  to  defeat  the  right 
of  the  appellee  to  recover  for  Injuries  against 
the  company  primarily  liable  for  the  same. 

Again,  the  general  rule  Is  that,  where  a  rail- 
road company  simply  permits  another  rail- 
road company  to  run  cars  upon  Its  tracks,  it 
is  liable  for  damages  caused  by  the  negligence 
of  the  company  enjoying  the  permissive  use. 
Under  such  circum'stances,  the  arrangement 
for  trackage  rights  is  in  the  nature  of  a  li- 
cense^ and  the  company  enjoying  the  same  is 
a  licensee.  Of  course,  the  application  of  the 
rule  depends  largely  upon  the  nature  of  the 
contract  between  the  companies.  The  lessor 
company  may,  and  often  does,  transfer  to 
the  lessee  company  for  a  term  of  years  all 
of  its  property  under  a  contract  which  gives 
the  lessee  exclusive  control  and  management 
of  tbe  whole  system.  In  such  a  case,  depend- 
ing upon  the  facts  and  circumstances.  It  may 
be  that  an  action  for  x>erBonal  injuries  should 
be  brought  against  the  operating  company. 
Then,  too,  there  may  be  such  a  joint  con- 
struction and  use  of  tracks  under  joint  rules 
and  regulations  as  to  make  each  company 
enjoying  the  Joint  use  liable  for  its  own  neg- 
ligence. These  are  exceptional  cases,  and  de- 
pend upon  their  own  peculiar  facts.  No  such 
question  arises  under  the  facts  of  the  case  at 
bar.  The  safety  gates  at  tbe  crossing  were 
under  the  control  of  the  apiwUant  company. 
While  the  train  which  caused  the  injuries 
belonged  to  another  railroad  company,  it 
came  upon  the  tracks  of  the  appellant  com- 
pany only  after  orders  so  to  do  had  been  glv- 
eat  by  the  employ^  of  the  latter  company, 
the  rules  and  regulations  of  which  the  em- 
ployte  of  the  former  company  were  subject 
to  at  the  time  of  the  accident  We  therefore 
hold  under  these  facts  that  the  action  can  be 
maintained  against  the  appellant  company. 
It  may  be  that  the  plaintiff  might  have  elect- 
ed to  have  brought  his  suit  against  the  Del- 
aware &  Hudson  Company,  but  we  are  not 
dealing  with  that  question  now  and  it  is  not 
necessary  to  pass  upon  it. 

As  to  tbe  second  proposition,  we  do  not 
agree  with  tbe  contention  of  the  learned  coun- 
sel for  appellant  that  the  evidence  showed 
such  a  clear  failure  on  the  part  of  the  ap- 
pellee to  perform  his  duty  on  approaching 
the  crossing  as  to  Justify  the  court  In  holding 
as  a  matter  of  law  that  there  could  be  no 
recovery  on  the  ground  of  contributory  n^- 
ligence.  No  useful  purpose  can  be  served  by 
reviewing  the  testimony  on  this  branch  of  the 
case.  We  are  all  of  opinion  that  it  was  suffi- 
cient to  go  to  the  jury,  and  that  the  learned 
trial  judge  committed  no  error  in  its  sub- 
mlsslon. 

Judtnnent  affirmed. 


(226  Pa.  85) 
McKINNON  et  al.  ▼.  HE3RTZ  et  al. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1909.) 

Schools  and  School  Districts  (8  90*)— Debt 

liiMiT—CoNSTBUCTioN— Excess. 

Const  art.  9,  §  8,  after  fixing  the  ultimate 
debt  limit  of  any  school  district  at  not  to  exceed 
7  per  cent  of  the  assessed  value  of  taxable  prop- 
erty therein,  provides  that  no  district  shall  incur 
any  debt,  or  increase  of  indebtedness,  beyond  2 
per  cent,  of  the  assessed  valuation  of  the  prop- 
erty, without  the  assent  of  the  electors  thereof 
at  a  public  election.  Held,  that  a  school  build- 
ing contract  at  a  price  which,  In  addition  to 
previous  existing  indebtedness,  would  create  a 
total  debt  in  excess  of  2  per  cent  of  the  assess- 
ed valuation  of  the  property  of  the  district 
though  payable  only  from  "funds  legally  avail- 
able," entered  into  without  the  holding  of  an 
election,  was  illegal. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  211;  Dec.  Dig. 
i  90.*] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  C.  Lk  McKlnnon  and  others  against 
Jacob  Mertz  and  others,  constituting  a 
school  board  of  the  School  District  of  Mc- 
Kees  Rocks,  Allegheny  County,  Pa.,  and  an- 
other. Decree  for  complainants,  and  de- 
fendants appeal.    Affirmed. 

From  the  adjudication  It  appeared  that  on 
June  9,  1908,  the  defendant  school  board  en- 
tered into  a  written  contract  with  H.  L. 
Kreusler  to  build  a  school  building  for 
$148,970.  Subsequently,  on  July  27,  1908,  a 
supplemental  agreement  was  executed, 
which  recited  that  the  question  had  been 
raised  as  to  whether  said  contract  by  its 
terms  creates  an  indebtedness  in  excess  of 
the  amount  which  the  said  district  is  per- 
mitted to  contract,  without  the  authority  of 
the  legal  electors  of  said  schoql  district,  and 
provided  further  as  follows:  "Now,  this  sup- 
plemental agreement  witnesseth:  That  said 
agreement  of  June  9,  1908,  shall  create  no 
indebtedness  of  said  school  district  to  said 
H.  L.  Kreusler,  except  for  work  done  and 
materials  furnished  under  said  contract  of 
the  value  in  amount  of  the  funds  legally 
available  to  said  school  board  for  building 
purposes  at  the  time  the  said  contract  was 
entered  Into.  It  is  further  agreed  by  and 
between  the  parties  hereto  that  said  H.  L. 
Kreusler  shall  continue  the  work  of  the 
erection  of  said  building  In  accordance  with 
the  conditions  of  the  contract  of  June  9, 
1908,  so  long  as  any  funds  legally  available 
for  the  erection  of  said  building  when  the 
said  contract  was  entered  Into  shall  remain 
unexpended.  If  at  any  time  the  said  school 
board  shall  be  without  legally  available 
funds  to  further  carry  on  said  work,  then 
said  Kreusler  shall  cease  work  on  said 
building,  until  said  board  is  provided  with 
funds  for  further  building  purposes,  when, 
if  the  school  board  so  elect  he  shall  resume 
work  under  said  contract,  and  continue  the 
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same  to  completion,  or  so  long  as  funds  are 
legally  available  to  the  school  board  for  car- 
rying on  the  said  work.  Should  said  Kreus- 
ler  cease  work  on  said  building  for  the 
cause  hereinbefore  mentioned,  or  be  compel- 
led to  cease  for  any  other  cause,  be  shall 
then  be  entitled  to  be  paid  on  the  estimates 
of  the  architect  In  full  for  all  work  then 
done  and  material  then  furnished  by  him,  in 
so  far  as  the  funds  for  this  purpose  legnUy 
ayallable  to  the  school  district  will  permit." 

Miller,  P.  J.,  filed  the  following  opinion  In 
the  court  below: 

"Section  8,  art  9,  of  the  Constitution  of 
Pennsylvania,  after  fixing  the  ultimate  lim- 
it of  the  debt  of  any  county,  dty,  borough, 
township,  school  district,  or  other  municipal- 
ity or  Incorporated  district,  may  have,  not 
to  exceed  7  per  cent  of  the  assessed  value 
of  taxable  property  therein,  further  pro- 
vides: 'Nor  shall  any  such  municipality,  or 
district.  Incur  any  debt,  or  Increase  of  in- 
debtedness beyond  two  per  cent  upon  the 
assessed  valuation  of  property,  without  the 
asseut  of  the  electors  thereof  at  a  public 
election.'  It  Is  manifest  that  the  contract 
price,  standing  alone,  for  the  erection  of  this 
building  in  the  sum  of  $148,070,  In  addition 
to  the  previous  existing  Indebtedness,  creat- 
ed a  total  debt  in  excess  of  2  i>er  cent  of 
the  assessed  valuation  of  the  property;  but 
It  Is  earnestly  contended  that  the  manner  of 
paym.ent  In  the  original,  and  especially  In 
the  supplemental,  agreement  'from  avail- 
able funds,'  limits  the  debt  to  an  amount 
less  than  the  contract  price,  and  may  keep  It 
within  the  constitutional  prohibition.  The 
purpose  contemplated  by  the  contracts  was 
the  erection  on  m:  before  August  1,  1909,  of 
a  completed  school  building,  to  be  paid  for 
on  monthly  estimates;  final  payment  to  be 
made  of  the  16  per  cent  remaining  within 
30  days  after  completion.  The  debt  was  fix- 
ed by  the  contract  price,  and  there  Is  noth- 
ing In  the  clause  relating  to  available  funds 
In  the  original  or  supplemental  contract  that 
decreases  the  contract  price  as  fixed.  On 
the  contrary,  the  supplemental  contract  re- 
afiSrms  the  original  In  every  material  re- 
spect except  BO  far  as  It  would  appear  to 
give  the  parties  discretion  to  work  piece- 
meal on  this  building,  thus  resulting  In  an 
Incomplete  building  at  an  Indefinite  time. 
Not  only  does  the  amount  of  the  contract 
price  remain,  bnt  the  contractor  la  to  receive 
Interest  on  all  deferred  payments.  The 
modification  Is  as  to  the  manner  of  the  pay- 
ments, but  is  not  a  decrease  of  the  indebted- 
ness. 

"Granted  that  the  defendant  parties  to  the 
contract  Intended  to  avoid  the  prohibition  of 
the  Oonstitution  by  limiting  the  manner  of 
payment  to  available  funds  of  current  rev- 
enues as  they  may  arise  from  a  special  tax 
levy,  or  otherwise.  It  is  manifest  that  they 
bound  the  district  for  a  fixed  debt  of  at  least 
the  contract  prlca    This  exceeds  the  limit 


of  their  right  and  an  effort  to  avoid  the 
Increase  by  stopping  the  contractor  when 
available  funds  cease,  in  the  absence  of  an 
abrogation  of  the  contract  price  itself,  is 
futile.  The  contention  that  the  board  had 
over  $1(^000  on  band  when  the  contract 
was  made,  while  admitted  by  the  plaintUIs 
for  the  purpose  of  this  case,  is  far  from  the 
exact  fact  Neither  the  funds  collected  by 
the  unbonded  delinquent  collector,  nor  the 
taxes  for  190S  levied,  were,  or  are,  in  the 
treasury  of  the  board, '  nor  are  available 
There  was  more  clearly  but  one-half  of  this 
estimated  amount  available  when  this  con- 
tract was  made.  If  there  were  nothing  more 
In  these  contracts  than  to  provide  for  the 
district's  ordinary  expenses  within  the  cur- 
rent revenues,  the  conclusion  of  Wade  ▼. 
Oakmont  Borough,  165  Pa.  479,  30  Atl.  959, 
might  be  applicable;  but  the  erection  of  this 
school  building  Is  an  extraordinary  expense. 
The  contracts  contemplate  a  complete  struc- 
ture within  a  fixed  time,  to  be  ddlvered  to 
the  district  at  a  fixed  price.  The  same  at- 
tempt to  avoid  the  constitutional  prohibition 
appears  In  Brown  v.  City  of  Corry,  175  Pa. 
528,  34  Atl.  854,  where  a  contract  to  con- 
struct a  complete  water  system,  and  deliver 
It  to  the  city,  was  entered  Into,  the  water- 
works to  be  paid  for,  inter  alia,  at  the  rale 
of  $6,000  per  annum  for  20  years,  'From 
the  current  revenues  of  said  dty  and  not 
otherwise.'  There,  as  here,  was  the  incur- 
ring of  an  extraordinary  expense  for  a 
structure  to  be  erected  and  delivered  upon 
completion.  The  manner  of  payment  there, 
as  here,  did  not  change  the  creation  of  the 
principal  debt  The  liability  to  pay  for  the 
work  as  done,  out  of  available  funds.  In  the 
special  manner  contemplated  by  the  supple- 
mental agreement.  Is  a  debt  or  a  series  of 
successive  debts.  Separately  and  in  the  ag- 
gregate they  are  obligations  of  the  district 
limited  only  by  the  amount  of  the  original 
contract  price.  As  held  In  Brown  v.  City  of 
Corry,  175  Pa.  628,  84  AtL  854,  and  In  the 
cases  therein  cited,  'the  making  of  a  con- 
tract for  a  fixed  price  •  •  •  or  the  bor^ 
rowing  of  money,  creates  a  debt  irrespec- 
tive of  the  method  of  remedy  for  Its  collec- 
tion, and  whenever  by  the  terms  of  Its  cre- 
ation, unless  for  the  ordinary  expenses  of 
the  municipality,  it  exceeds  the  constitn- 
tional  prohibition,  It  cannot  be  sustained.' 
'Funds  legally  available*  Is  a  very  Indefinite 
term.  Only  a  small  part  of  this  contract 
price  could  be  met  by  present  available 
funds.  How  the  rest  was  to  be  provided 
does  not  appear.  A  public  Improvement  to 
be  completed  within  a  limited  time  la  im- 
periled If  dependng  upon  a  fl;uctaating,  in- 
determinable balance  of  current  funds.  Sup- 
pose the  funds  are  exhausted,  and  under  the 
contract  the  work  stops,  how  are  they  to  be 
supplied?  When  will  the  building  be  finish- 
ed? Suppose  the  work  goes  on,  the  board 
In  good  faith  believes  It  can  raise  available 
funds,  and  it  falls.    The  builder  'shall  then 
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be  entitled  to  be  paid  on  an  estimate  of  the 
architect  In  full  for  all  work  then  done  and 
material  furnished  by  him.'  If  there  are 
no  funds  aTallable,  Is  there  any  question  of 
his  right  to  recover,  and  may  it  not  be  the 
full  amount  of  this  contract  price? 

"It  Is  dear  that  the  erection  of  this  build- 
ing is  a  necessity.  It  must  be  admitted  as 
a  general  proposition  that  no  money  Is  so 
well  used  as  that  which  Is  necessarily  and 
honestly  applied  towards  the  erection  and 
maintenance  of  needed  school  buildings, 
and  the  support  of  a  well-established  school 
system;  but  the  law  points  out  the  way  of 
procedure,  and  it  must  be  followed.  In  the 
meanwhile.  If  necessity  exists  for  the  pres- 
ervation of  what  has  been  done,  and  the 
safeguarding  of  the  rights  of  those  Interest- 
ed, application  may  be  made  for  such  tem- 
porary orders  as  will  best  serve  itll  Inter- 
ests." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ. 

R.  A.  &  Jas.  Ralph,  for  appellant  school 
district.  KInnear,  McCloskey  &  Best,  for 
appellant  H.  L.  Krensler.  John  Marron,  for 
appellees. 

PER  CURIAM.  The  Judgment  Is  affirmed 
ca  the  opinion  of  the  court  below. 


(2»  Pa.  SE) 

SIDDALL  V.  CITY  OP  PHILADEILPHIA. 

(Snpreme  Coart  of  Pennsylvania.    May  20, 
1909.) 

MumCIPAI,  COBPOBATIOKTS  (g  386*)— Stbektb— 
Vacatiow— Damages— Liability  of  Citt. 
Where  a  street  was  laid  out  on  a  city  plan  on 
both  sides  of  a  railroad,  but  not  across  the  right 
of  way,  there  being  a  mere  permissive  crossing, 
the  vacation  of  a  portion  or  the  street  on  one 
side  of  the  railroad  did  not  render  the  city  lia- 
ble for  damages  to  owners  of  property  abutting 
on  the  street  on  the  other  side,  especially  In  the 
absence  of  proof  that  the  crossing  on  the  vacat- 
ed side  joined  any  well-defined  road  correspond- 
ing at  any  time  with  the  platted  lines  of  the 
street  on  that  side. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  929;  Dec.  Dig.  f 
886.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  Joseph  H.  Slddall,  Jr.,  against 
the  City  of  Philadelphia  for  damages  for  the 
striking  from  the  city  plan  of  a  portion  of 
Rnscomb  street  from  the  east  line  of  a  cer- 
tain railroad  to  Twentieth  street.  The  Jury 
awarded  plaintiff  $2,000,  and,  from  a  Judg- 
ment for  defendant  non  obstante  veredicto, 
be  appeals.    Affirmed. 

On  a  motion  for  Judgment  for  defendant 
non  obstante  veredicto  Ferguson,  J.,  filed  the 
following  opinion: 

'TThe  claim  in  this  case  Is  based  npon  the 
act  of  the  municipal  authorities  In  striking 


from  the  city  plan  Ruscomb  street  from  the 
east  line  of  the  Philadelphia,  Germautown, 
&  Norristown  Railroad  eastward  to  Twen- 
tieth street  This  act  of  the  municipal  au- 
thorities was  taken  In  1902.  Ruscomb  street 
east  of  the  railroad  had  existed  upon  the  city 
plan  from  1886,  and  in  that  year  Charles  W. 
Henry,  the  owner  of  the  soil  over  which  the 
street  was  plotted,  dedicated  the  soil  of  the 
street  within  the  plotted  lines  to  the  city  of 
Philadelphia  for  public  use,  and  the  street 
was  graded  down  to  Twentieth  street  Pre- 
vious to  1886  Ruscomb  street  east  of  the  raO- 
road  did  not  exist  officially  on  the  plans  of 
the  city  of  Philadelphia  from  18T7.  Prior  to 
1877  upon  several  plans  Ruscomb  street  was 
on  the  city  plan,  but  in  different  positions; 
the  variation  between  the  location  of  the 
street  on  these  plans  running  as  high  as  84 
feet  West  of  the  railroad  Ituscouib  street 
had  existed  for  a  great  many  years,  and  was 
physically  opened  and  houses  erected  there- 
on, and  the  claim  for  damages  is  made  on  be- 
half of  the  owner  of  property  on  Ruscomb 
street  west  of  the  railroad  by  reason  of  the 
change  in  the  city  plan  In  1902.  striking  from 
the  plan  Ruscomb  street  east  of  the  railroad. 
"The  trial  Judge  in  his  Instructions  to  the 
jury  pointed  out  to  them  that  as  a  matter 
of  law  there  could  be  no  claim  for  damages 
against  the  city  by  reason  of  tbts  change  In 
the  plan  so  far  as  it  affected  the  properties 
west  of  the  railroad,  unless  they  could  find 
from  the  evidence  that  the  connecting  link 
across  the  railroad  was  established  as  a  pub- 
lic use;  for.  If  the  public  bad  no  le^l  right 
to  cross  the  right  of  way  of  the  railroad  at 
the  point  involved,  it  would  follow  that  any 
damage  which  the  property  owners  west  of 
the  railroad  suffered  by  reason  of  the  strik- 
ing of  the  street  from  the  plan  would  not  be 
different  from  that  of  the  public  at  large. 
It  was  sought  to  be  shown  that  the  public 
had  a  right  to  cross  the  railroad  at  this  point 
Evidence  of  several  witnesses  was  heard, 
which  was  to  the  effect  that  from  about  1875 
there  had  always  been  a  way  through  Rus- 
comb street  and  across  the  railroad  to  Twoi- 
tleth  street  The  street  was  never  paved  on 
either  side  of  the  railroad,  and.  while  on  the 
west  side  the  line  of  the  street  was  clearly 
marked  on  the  south  line,  to  the  east  of  the 
railroad  Its  location  was  not  clearly  defined. 
The  witnesses  testified  that  Ruscomb  street 
was  a  wdl-traversed  thoroughfare  across  the 
railroad  at  this  point  and,  while  some  of 
them  thought  the  crossing  over  the  railroad 
was  exactly  in  line  with  the  actual  lines  of 
the  street  west  of  the  railroad,  they  were  not 
certain,  and  the  plaintiff,  SIddnll.  admitted  it 
was  at  the  north  line  of  the  street.  The 
crossing  Itself  was  planking  laid  between  the 
tracks.  The  station  on  the  railroad  at  the 
present  time  exists  on  the  west  side  of  the 
right  of  way.  There  was  evidence  that  form- 
erly the  station  existed  on  the  east  side  of 
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the  railroad.  There  was  evidence  on  the  part 
of  the  defendant  to  the  effect  that  the  plank- 
ing was  at  the  station,  was  laid  down  and 
maintained  by  the  railroad  at  Its  own  ex- 
X>en8e,  and  that  the  crossing  of  the  railroad 
did  not  correspond  with  the  plotted  lines  of 
Ruscomb  street  either  east  or  west  of  the 
railroad,  but  was  north  of  those  lines,  and 
that  thie  driveway  of  Ruscomb  street  west  of 
the  railroad  proceeded  almost  to  the  line  of 
the  right  of  way  when  it  curved  to  the  north 
to  the  crossing,  and  on  the  east  side  it  curved 
to  the  80.uth  to  the  lines  of  Ruscomb  street 
again. 

"We  are  of  opinion  that  the  learned  trial 
Judge  was  entirely  accurate  In  his  statement 
that  there  could  be  no  recovery  unless  there 
was  a  public  way  across  the  right  of  way  of 
the  railroad  at  this  point  connecting  Rus- 
comb street  on  the  east  and  west  sides  of  the 
railroad,  but  we  think  the  evidence  was  not 
sufficient  to  sustain  a  finding  that  there  was 
a  public  way  across  the  railroad  which  could 
be  held  to  be  in  law  a  public  street.  It  is 
true  there  was  evidence  that  there  was  a 
crossing  which  was  used  by  the  public  for  a 
number  of  years,  but  to  establish  a  way  by 
prescription  It  has  always  been  held  that  the 
evidence  must  show  not  only  that  there  was 
a  user,  but  that  that  user  was  hostile  and 
adverse  and  under  a  claim  of  right.  There 
must  be  a  user  without  consent,  or  municipal 
action  looking  toward  the  establishment  of  a 
public  way.  There  was  no  evidence  of  any 
municipal  action  with  this  end  in  view.  The 
plotting  of  a  street  across  the  right  of  way 
of  a  railroad,  while  it  is  not  In  any  sense 
binding  upon  the  municipality,  may  be  tak- 
en as  an  indication  of  an  Intention  to  lay  out 
in  the  future  a  street  across  the  right  of  way. 
No  such  plotting  was  made  by  the  municipal- 
ity in  this  case.  When  a  street  crosses  such 
a  right  of  way  and  has  been  used  by  the  pub- 
lic for  a  long  period  of  years  as  an  open 
street,  and  the  crossing  Is  paved  or  maintain- 
ed In  a  condition  for  a  crossing  of  the  tracks 
by  the  municipality,  such  paving  may  be  con- 
strued to  be  municipal  action  consistent  with 
the  existence  of  a  public  street  or  of  acqui- 
escence on  the  part  of  the  railroad  and  an 
intention  on  Its  part  to  dedicate  to  public 
use.  There  was  no  evidence  in  this  case  that 
the  crossing  was  maintained  by  the  munici- 
pality, and  the  only  evidence  on  the  subject 
was  to  the  effect  that  the  crossing  was  main- 
tained by  the  railroad  company  Itself. 

"We  have,  therefore,  upon  the  part  of  the 
plaintiff,  evidence  only  to  the  effect  of  the 
user.  The  evidence  as  to  its  adverse  and 
hostile  character  was  not  sufficient  to  sus- 
tain a  finding  that  a  public  way  or  street  ex- 
isted. If  the  railroad  company,  for  the  pur- 
pose of  making  a  convenient  mode  of  access 
to  Its  station  on  the  east  side  of  the  railroad 
for  the  public  coming  from  the  west  side, 
chose  to  maintain  a  crossing  there  at  its 
own  expense,  the  mere  fact  that  the  public 
used  it  generally  for  other  purposes  would 


not  estop  the  railroad  company  from  exer- 
cising its  right  at  any  time  In  its  dlscretlou 
to  abolish  the  crossing,  and  subsequratly, 
when  the  station  was  established  on  the 
west  side  of  the  railroad,  if,  for  the  con- 
venience of  the  public  to  the  east  of  the 
railroad,  it  continued  the  maintenance  of 
that  crossing,  the  same  rule  would  apply. 
In  Esling  v.  Williams,  10  Pa.  126,  it  was 
held :  'A  user  will  not  give  title  to  the  pub- 
lic when  it  is  under  leave  or  favor  and  by 
permission  and  at  the  will  of  the  owner. 
The  V  presumption  may  be  repelled  by  evi- 
dence, which  accounts  for  the  possession  or 
user,  without  resorting  to  a  title  by  grant 
or  otherwise.'  In  Griffin's  Appeal,  100  Pa. 
150,  it  was  held:  'Long  continued  use  by 
the  public  is  evidence  of  an  Intent  to  dedi- 
cate, but  it  Is  by  no  means  conclusive,  and 
always  yields  to  contrary  proof  of  a  satisfac- 
tory character.'  In  Root  v.  Commonwealth. 
98  Pa.  170,  42  Am.  Rep.  614,  the  illustration 
Is  given  of  the  use  by  the  public  of  ground 
In  front  of  a  warehouse  extending  to  the 
river,  and  it  was  pointed  out  that,  though 
the  owner  permitted  the  public  to  use  that 
ground  continuously,  it  gave  the  public  no 
right  against  the  will  of  the  owner,  because 
the  use  was  not  adverse  to  him,  but  was  by 
his  consent,  and  It  was  not  exclusively  used 
by  the  public,  but  In  common  with  the  own- 
er himself  for  travel  and  other  purposes. 
It  was  also  pointed  out  that  no  length  of 
time  during  which  the  property  was  so  used 
could  deprive  the  owner  of  his  title  or  give 
the  community  the  right  to  abate  the  own- 
er's fences  over  the  property  as  a  nuisance 
on  the  ground  that  the  public  had  acquired 
a  legal  easement.  In  the  same  case  It  was 
pointed  out.  If  the  owner  invited  the  public 
to  use  the  way,  he  would  not  be  likely  to 
protest  against  the  use  and  prevent  it,  and. 
If  he  permitted  the  use,  be  naturally  would 
not  object  to  it.  The  evidence,  therefore, 
as  has  been  stated,  only  amoanted  to  proof 
of  the  use  for  a  period  over  21  years.  Noth- 
ing in  the  nature  of  a  street  existed.  The 
crossing  consisted  only  of  planking  suitable 
for  wagons,  with  no  sidewalks.  The  rail- 
road company,  however,  has  produced  evi- 
dence to  the  effect  that  the  crossing  was 
maintained  In  a  condition  for  travel  by  the 
railroad  company  Itself.  There  was  no  evi- 
dence of  any  character  of  municipal  action 
with  regard  to  the  crossing  that  could  be 
taken  to  be  adverse.  No  evidence  was  offer- 
ed in  rebuttal  to  contradict  this  evidence  as 
to  the  maintenance  of  the  crossing  by  the 
railroad  company,  and,  as  was  said  in  Grif- 
fin's Appeal,  109  Pa.  150,  the  existence  as  to 
the  use  of  the  street  to  establish  the  ease- 
ment must  yield  to  the  definite  and  contra- 
dictory proof  showing  that  the  use  was  per- 
missive only.  Penna.  R.  R.  Co.  v.  Preeport 
Borough,  138  Pa.  01,  20  Atl.  940. 

"But  for  another  reason  we  are  of  opinion 
the  claim  of  the  plaintiff  cannot  be  sustain- 
ed.    There  was  no  evidence  to  show  that 
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the  eastern  side  of  the  crossing  over  the  rail- 
road joined  a  well-defined  road  which  at 
any  time  corresponded  with  the  plotted  lines 
of  Rnscomb  street  on  that  side.  The  plana 
showed  that  Ruscomb  street  on  that  side 
of  the  railroad  had  been  changed,  and  was 
located  at  several  places  and  ran  at  different 
angles.  If  the  actual  roadway  to  the  east 
of  the  railroad  as  used  by  the  public  was 
always  in  the  same  place,  and  there  was  no 
change  as  to  its  location,  it  must  necessarily 
have  been  at  times  during  the  period  of  21 
years  that  the  public  traveled  over  private 
property,  for  the  evidence  shows  that  from 
1877  to  1886  no  street  existed  on  the  plan. 
There  Is  no  contention  here  that  a  prescrip- 
tive right  was  obtained  over  this  private 
property,  and  it  must  be  said  that,  so  far 
as  the  evidence  Is  concerned,  when  we  take 
into  consideration  the  fact  that  the  claim 
for  damages  is  based  upon  the  vacating  of 
a  street  laid  down  definitely  upon  the  city 
plan,  that  the  evidence  falls  to  show  that 
the  crossing  corresponded  at  any  time  with 
the  lines  of  the  street.  The  evidence  Is  in- 
dofinite  and  vague  and  laclxlng  in  those 
qualities  of  accuracy  which  the  law  requires 
in  such  cases.  Even  though  the  evidence 
were  positive  and  clear,  showing  an  adverse 
and  continued  user  of  a  crossing  sufiScient 
to  make  it  a  public  way,  it  is  not  sufiicieni 
to  support  a  finding  that  that  way  at  any 
time  met  the  lines  of  the  street  on  the  east 
side  as  they  were  plotted  on  the  plan.  It 
must  not  be  forgotten  that  the  claim  is  based 
upon  the  vacation  of  a  street  on  the  east 
side  of  the  railroad,  and,  in  order  to  estab- 
lish a  claim  peculiar  to  the  present  plain- 
tiffs, the  connection  between  the  west  side 
and  the  east  side  must  be  legally  established. 
In  our  opinion  the  evidence  fails  to  establish 
that  connection. 

"Another  matter  might  be  referred  to, 
which  throws  light  upon  the  pliysical  condi- 
tions, although  of  no  weight  In  arriving  at 
the  conclusion  of  the  court  The  logic  of  a 
verdict  for  plaintiff  in  this  case  would  be 
that  the  public  had  acquired  an  easement 
across  the  right  of  way  of  the  railroad  with- 
out formal  grant,  although  the  railroad  was 
not  a  party  to  the  proceeding.  There  was 
evidence  to  the  effect  that  the  railroad  com- 
t»any  at  or  about  the  time  of  the  action  of 
the  municipal  authorities  erected  a  high 
board  fence  along  both  sides  of  its  right  of 
way,  and  removed  the  planking.  Had  ap- 
propriate action  been  taken  against  the  rail- 
road for  maintaining  a  nuisance  in  these 
fences,  or  In  equity  for  their  removal,  the 
right  of  the  public.  If  any  existed,  would 
doubtless  have  been  established.  The  erec- 
tion of  these  fences  undoubtedly  prevented 
the  public  from  passing  across  the  railroad 
at  this  point,  and  it  was  this  fact,  If  any- 
thing, which  caused  the  actual  damage  to 


the  claimants.  Instead,  however,  of  taking 
action  to  require  the  removal  of  these  fences 
and  to  restore  the  crossing  which  might 
have  established  the  easement  across  the 
right  of  way,  if  one  existed,  the  claimant 
has  sought  to  hold  the  municipality  In  dam- 
ages for  closing  a  street  on  the  east  side  of 
that  right  of  way.  With  the  fences  existing, 
It  was  certainly  immaterial,  so  far  as  the 
claimant  was  concerned,  whether  the  city 
maintained  Ruscomb  street  on  the  city  plan 
on  the  east  side  or  not  It  had  lost  Its  pe- 
culiar value  to  him. 

"The  motion  for  judgment  for  defendant  . 
non  obstante  veredicto  Is  granted.  We  are 
also  of  opinion  that  the  verdict  was  exces- 
sive and  upon  that  ground  a  new  trial  should 
be  granted,  but,  In  view  of  our  ruling  upon 
the  motion  for  judgment  non  obstante  vere- 
dicto. It  is  unnecessary  to  further  express 
our  views  upon  that  question  or  to  now  dis- 
pose of  that  motion." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  JiBSTRBZAT,  POTTER,  and  EL- 
KIN,  JJ. 

Samuel  H.  Klrkpatrlpk  and  Joseph  6.  Les- 
ter, for  appellant  John  Lamb,  William  Gray 
Knowles,  Assistant  City  Solicitor,  and  J^ 
Howard  Gendell,  City  Solicitor,  for  appellee. 

PER  CURIAM.    The  judgment  la  aflJrmed' 
on  the  opinion  of  the  court  below. 


(224  Pa.  464) 

DORRANCB  et  al.  ▼.  BRISTOL  BOROUGH 
et  al. 

(Supreme  Court  of  Pennsylvania.    April  19, 
1909.) 

1.  Watebs  and  Wateb  Coubses  (J  183*)  — 
Watbbwobks  —  Franchises  —  Exolubive- 


Wbere  a  water  company  several  years  after 
it  had  laid  its  main  in  the  fitreets  of  a  borougli, 
witliout  permission  or  contract,  agreed  to  fur- 
nish the  borough  with  water  for  fire  purposes 
only  for  a  fixed  period  without  new  construc- 
tioo,  the  company  had  no  exclusive  franchise 
to  furnish  water  to  the  borough  under  whidi 
the  borough  could  be  restrained  from  thereafter 
constructing  waterworks  of  its  own  under  an 
amendment  of  its  charter  conferring  such  right 
which  it  did  not  previously 


[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  {  183.*1 

2.  Watebs  and  Wateb  Codbses  ($  183*)— Mu- 
nicipal Supply— Method — Obdinances. 
A  borough  ordinance  requiring  persons  mak- 
ing excavations, in  the  streets  to  lay  water,  gas, 
or  other  pipes  to  puddle  the  dirt  in  refilling  ex- 
cavations, passed  prior  to  a  contract  between 
the  borough  and  a  water  company  for  the  fur- 
nishing of  water  to  the  borough  for  fire  protec- 
tion, was  immaterial  on  the  question  whether 
the  borough  had  adopted  a  method  of  supplying 
it  with  water  which  would  prevent  its  subse- 
quent construction  of  its  own  works  under  au- 
thority subsequently  acquired, 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  f  183.*] 
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8.  Watess  and  Wateb  Ooubses  (J  183*)— Mu- 
mciPAi,  Supply— Watkb   Companies— Ex- 

0I.D8IVB   PbIVILEOEB— Loss. 

Where  a  private  corporation  organized  to 
famisli  water  for  a  borough  had  for  20  years 
prior  to  190S  declared  and  paid  dividends  at 
the  rate  of  10  per  cent,  per  annum,  its  exclusive 
privilege  to  furnish  water  in  that  territory 
granted  by  its  charter  was  terminated,  and  it 
was  within  the  power  of  the  borough  to  pro- 
vide a  water  supply  under  new  conditions. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  183.*] 

4.  Watebb  and  Water  Coubses  (|  102*)— Gas 
ft  7*)  — Ptjni-ic  Sebvice  Cobpobations — 
RlG^S  IN  Stbeets— Reottlation. 

Public  service  corporations,  such  as  gas 
and  water  companies,  authorized  by  diarter  to 
lay  their  mains  in  the  public  streets,  may  do 
so  without  permission  of  the  borough ;  the  bor- 
ough's only  authority  being  to  subject  them  to 
proper  police  regulation,  to  prevent  the  impair- 
ment of  the  streets  for  public  travel,  being  with- 
out power  to  prohibit  such  companies  from  en- 
tering on  and  laying  its  pipes  in  the  streets. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
water  Courses,  Cent.  Dig.  i  279;  Dec.  Dig.  8 
192  ;•   Gas,  Cent.  Dig.  i  2 ;   Dec.  Dig.  S  7.*] 

5.  Waters  and  Water  Coubses  (|  18.1*)— Mn- 
HiciPAi,    S0PPI-Y— Method— Adoption— B^- 

FBCT. 

A  municipality  authorized  to  obtain  a  wa- 
ter supply  may  do  so  either  by  contract  with  a 
private  corporation,  or  by  constructing  and  op- 
erating its  own  works ;  the  adoption  of  one 
method  being  necessarily  the  exhaustion  of  the 
city's  power  and  a  rejection  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  183.*] 

6.  Watebs  and  Wateb  Coubses  (J  183*)  — 
Public  Supply- Authobitt— Statutes. 

Where  a  borough  incorporated  under  a  spe- 
cial law  without  power  to  create  indebtedness 
in  excess  of  $10,000  l)ecomes  subject  to  the  Ren- 
eral  boroueh  law  (Act  April  8,  1851  [P.  U  3201), 
in  procepf^ings  authorized  by  Act  June  4.  1901 
(P.  L.  3C2).  it  thereby  acquires  the  right  to 
erect  waterworks  for  public  use  conferred  by 
Act  May  3,  1901  (P.  L.  140). 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  183.*] 

7.  Municipal  Cobpobations  (J  863*)- Ob- 
oanization— Special  LiAW  —  Indebtedness 

'^'INCBEASE 

Act  June  9,  1891  (P.  I*  252),  authorizing 
any  county,  borough,  or  other  municipality  or 
incorporated  district  in  the  commonwealth  to 
increase  its  indebtedness  in  a  specified  manner, 
applies  to  all  boroughs  subject  to  the  general 
borough  law,  Act  April  3,  1851  (P.  L.  320), 
including  boroughs  organized  under  special  act 
which  have  become  subject  to  the  general  law  in 

Eroceedings  authorized  by  Act  June  4,  1901  (P. 
r.  362). 

[Ed.  Note.— For  other  cases,  see  Hanicipal 
Corporations,  Dec.  Dig.  {  863.*] 

a  Statutes  (H  159,  162*)— Genebal  and  Spe- 
cial Law— Repeal. 

A  general  statute  will  not  repeal  a  local  or 
special  law  without  negative  wbrdg,  but  a  gen- 
eral statute  will  repeal  by  implication  an  earlier 
general  statute  repugnant  to  or  inconsistent  with 
its  provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §{  229,  231,  235-237;  Dec.  Dig.  if 
159,  162.*] 

Appeal    from    Court   of   Common    Pleas, 
Bucks  County. 
Bill  by  G.  M.  Dorrance  and  otbers  against 


the  Burgess  and  Council  of  Bristol  Borough 
and  otbers  for  an  Injunction.  From  a  decree 
dlsmlstdng  tbe  bill,  complainants  an>eaL, 
AfDrmed. 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  ELKIN,  and  STEWART,  JJ. 

Harmon  Terkes  and  D.  T.  Watson,  for  ap- 
pellants. John  O.  Jolinson  and  OUkeson  & 
James,  for  appellees. 

MESTREZAT,  J.  This  Is  a  taxpayer's  biU 
filed  by  the  plaintiffs  to  restrain  the  defend- 
ants from  erecting  a  water  plant,  and  from 
increasing  the  Indebtedness  of  tbe  borough 
for  that  purpose.  Tbe  court  below  refused 
the  relief  prayed  for  and  dismissed  tbe  bill. 
The  plaintiffs  have  appealed.  Tbe  pleadings 
raise  but  two  questions  which  are  material 
and  controlling  in  the  disposition  of  the  case: 
(1)  Has  the  borough  by  its  action  or  relations 
with  the  Bristol  Water  Company  exhausted 
its  power,  and  thereby  precluded  Itself  from 
erecting  waterworks?  And  (2)  has  the  bor- 
ough tbe  power  to  construct  a  water  plant 
and  the  authority  to  increase  its  indebtedness 
for  tltat  purpose  to  the  extent  proposed  by 
the  defendants?  The  learned  judge  ot  tbe 
court  below  filed  an  exhaustive  opinion  in 
which  he  found  and  stated  the  facts  and  his 
conclusions  of  law.  In  revletvlng  the  case 
and  in  determining  the  questions  presented 
for  our  consideration,  we  do  not  deem  it 
essential  to  consider  the  correctness  of  tbe 
learned  judge's  findings  of  many  of  the  facts 
which  are  controverted  by  the  appellants. 
We  will  state  briefly  such  of  the  court's  find- 
ings of  fact  as  we  deem  established  by  tbe 
evidence  and  material  to  a  proper  determina- 
tion of  tbe  questions  at  issue  in  this  court 

The  borough  of  Bristol  was  originally  es- 
tablished by  letters  patent  in  1720.  and  was 
re-established  by  an  act  of  the  Legislature 
(Act  September  16,  1785  [2  Smith's  Laws]  P. 
343).  The  charter  was  amended  by  an  Act 
approved  February  15, 1851  (P.  L.  [1852]  677), 
by  section  10  of  which  it  is  enacted:  "Tbe' 
burgess  and  council  shall  have  the  power  to 
borrow  for  the  use  of  said  borough,  any  sum 
or  sums  of  money  which  they  shall  deem 
necessary,  •  •  •  provided  that  the  whole 
amount  of  indebtedness  of  said  borough  slmll 
not  at  any  time  exceed  the  sum  of  ten  tliou- 
sand  dollars."  By  the  act  of  March  14,  1906 
(P.  L.  88),  this  section  of  the  act  of  Feb- 
ruary 16,  1861,  was  amended  by  strildng 
out  the  proviso  limiting  the  amount  of  in- 
debtedness of  the  borough.  The  burgess  and 
town  council  of  Bristol  made  application  to 
tbe  quarter  sessions  of  Bucks  county  to  have 
the  borough  made  subject  to  the  gHieral 
borough  act  of  April  8,  1861  (P.  L.  320),  and 
on  September  18,  1905,  a  decree  was  entered 
by  the  court  that  the  borough  "shall  here- 
after be  subject  to  tti^  restrictions  and  shaU 
possess  tbe  powers  and  privllsflss  conferred 
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by  the  aforeeald  act,  and  it  la  further  de- 
creed that  the  proTlalons  of  the  former  char- 
ter of  the  said  borough  shall  be  and  they  are 
hereby  annulled,  ao  far  as  they  are  In  con- 
flict with  the  provisions  of  said  act"  The 
Bristol  Water  Company  was  incorporated  Au- 
gust 21,  1874,  under  the  general  corporation 
act  (Act  April  29,  1874  [P.  I*  73])  of  that 
year  for  the  purpose  of  supplying  water 
within  the  borough  of  Bristol.  It  completed 
the  construction  of  its  plant  between  Febru- 
ary and  April,  1875,  furnishing  water  to  the 
Pennsylvania  Railroad  Company  in  Febru- 
ary of  that  year,  and  for  domestic  purposes 
In  the  following  April.  The  court  found :  "It 
[the  water  company]  claimed  the  right  to 
construct  its  works  and  lay  its  pipes  In  the 
borough  without  the  consent  of  the  author- 
ities thereof,  and  constructed  and  laid  the 
same  without  such  consent  The  borough 
had  nothing  whatever  to  do  in  the  matter 
of  consenting  or  dissenting.  The  water  com- 
pany acted  entirely  independently  of  It" 
The  only  ordinance  bearing  upon  the  laying 
of  water  pipes  In  the  streets  of  the  borough 
was  passed  April  12,  1875,  and  ordained  that 
"from  and  after  the  passage  of  this  ordinance 
all  persons,  firms,  or  corporations  making 
any  excavations  In  the  public  streets  of  the 
borough  of  Bristol  for  the  purpose  of  lay- 
ing water,  gas,  or  other  pipes  shall  puddle 
the  dirt  in  reflHlng  said  excavations." 

No  contract  for  the  supply  of  water  to  the 
borough  or  upon  its  account  was  entered  Into 
with  the  water  company  until  1886,  when  It 
was  agreed  that  the  company  for  the  con- 
sideration of  $600  per  annum  should  for  the 
period  of  six  years  from  January  1,  1887, 
"furnish  water  to  the  said  borough  for  fire 
protection,  to  hydrants  to  be  erected  at  points 
on  the  present  mains  of  said  water  company 
where  fire  plug  branches  are  now  located, 
and  also  at  the  dead  ends  of  preeeat  mains, 
and  upon  a  main  that  may  hereafter  be  plac- 
ed upon  Buckley  street."  The  borough  agreed 
to  expend  such  sums  as  should  be  necessary 
"in  furnishing  and  laying  the  necessary  pipe 
and  stop  valves  from  the  branches  in  the 
mains  and  from  the  aforesaid  dead  ends  of 
mains,  to  the  fire  hydrants,  which  connecting 
pipes  and  valves  were  to  be  the  exclusive 
property  of  the  said  water  company."  It 
was  further  agreed  that  a  person  designated 
by  the  borough  could  use  water  for  the  pur- 
pose of  cleaning  the  then  public  culverts 
under  certain  stipulations  restricting  the  use 
of  the  water,  and  that  the  company  should 
be  relieved  from  liability  for  failure  to  sup- 
ply water  for  fire  purposes  or  otherwise.  At 
the  date  of  the  contract  there  were  about  40 
or  45  fire  plugs  in  the  borough  which  have 
been  Increased  to  86  plugs.  The  company  of 
Its  own  volition  subsequently  laid  water 
mains  of  a  larger  size,  but  it  was  not  in  the 
discharge  of  any  duty  imposed  by  the  con- 
tract with  the  borough.  Nor  did  the  water 
company  agree  to  lay  any  additional  mains 
or  pipes  or  to  make  any  additional  distribu- 


tion. In  December,  1892,  when  the  contract 
was  about  to  expire,  negotiations  took  place 
between  the  parties  for  Its  renewal  for  fire 
protection  which  resulted  in  the  water  com- 
pany addressing  a  letter  to  the  borough  in 
which  it  proposed  to  furnish  water  to  the 
borough  for  fire  protection  on  the  terms  of 
the  original  contract  without  compensation 
therefor.  The  proposition  was  accepted  by 
the  borough,  and  it  endeavored  to  have  the 
agreement  Indorsed  on  the  contract,  but  it 
did  not  succeed.  Since  Jauuary  1,  1893,  the 
water  company,  without  any  other  agreement 
or  understanding,  has  furnished  water  to 
some  85  water  plugs  for  flre  protection  only. 
Occasionally  the  use  of  water  has  been  per- 
mitted for  flushing  the  streets.  The  court 
finds  that:  "Since  1892  there  has  been  an 
understanding,  revocable  at  the  will  of  either 
party,  with  reference  to  a  supply  of  water 
for  a  limited  purpose  as  above  specified." 
By  an  ordinance  approved  May  21,  1906,  the 
borough  of  Bristol  ordained  that  its  indebted- 
ness should  be  Increased  in  the  sum  of  $100,- 
000  for  the  purpose  of  the  erection  and  con- 
struction of  waterworks  and  a  filtration  plant, 
and  that  the  Increase  of  indebtedness  being 
more  than  2  per  centum  and  less  than  7  per 
centum  of  the  assessed  valuation  of  the  bor- 
ough the  question  of  the  Increase  should  be 
submitted  to  the  voters  of  the  borough  at  an 
election  to  be  held  on  July  10,  1906.  The 
election  was  held,  and  by  a  vote  of  4  to  1  the 
assent  of  the  electors  was  given  to  the  in- 
crease of  Indebtedness.  The  proceedings  tak- 
en by  the  borough  to  Increase  the  Indebted- 
ness were  regular  and  in  conformlt?  with 
statutory  authority.  Three  days  prior  to  the 
election  this  bill  was  filed.  The  court  re- 
fused the  Injunction  restraining  the  holding 
of  the  election,  but  granted  a  preliminary  in- 
junction restraining  the  defendants  from  in- 
creasing the  borough's  Indebtedness,  and  from 
erecting  a  water  and  filter  plant  or  entering 
into  any  contracts  for  that  purpose  until  • 
the  further  order  of  court  Subsequently, 
after  a  hearing,  the  court  entered  a  decree 
that  the  bill  be  dismissed.  From  that  de- 
cree we  have  this  appeal. 

1.  Has  the  borough  of  Bristol  by  Its  action 
or  relations  with  the  Bristol  Water  Com- 
pany exhausted  its  power,  and  thereby  pre- 
cluded itself  from  erecting  waterworks?  It 
was  found  as  a  fact  by  the  trial  court  that 
the  Bristol  Water  Company  for  at  least  20 
years  prior  to  1905  had  declared  and  paid 
dividends  at  the  rate  of  10  per  cent  per  an- 
num. The  exclusive  privilege  of  the  company 
to  furnish  water  In  that  territory  granted  by 
its  charter  was  therefore  lost  and  it  was 
within  the  power  of  the  borough  to  provide 
a  supply  of  water  by  contract  with  that  or 
any  other  company.  Centre  Hall  Water  Com- 
pany V.  Borough  of  Centre  Hall,  186  Pa.  74, 
40  Atl.  153;  Phillpsburg  Water  Company  v. 
Philipsburg  Borough,  203  Pa.  562,  53  Atl.  847. 
And,  as  against  the  borough,  the  charter  of 
the  Bristol  Water  Company  did  not  confer 
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apon  It  an  exclusive  privilege  to  furnish 
water  within  the  municipal  limits.  Lehigh 
Water  Company's  Appeal,  102  Pa.  515 ;  Free- 
port  Waterworks  Co.  v.  Prager,  129  Pa.  605, 
18  AtL  560,  561 ;  Commonwealth  ▼.  Consum- 
ers' Gas  Co.,  214  Pa.  72,  63  Atl.  463.  It  Is 
claimed  by  the  plalntiflFs,  however,  that  the 
borough  Is  precluded  from  erecting  its  own 
worlcs  by  Its  conduct  and  Its  relations  with 
the  Bristol  Water  Company.  But  with  this 
contention  we  cannot  agree.  We  are  clear 
that  the  learned  court  below  was  right  in 
holding  the  contrary,  and  that  there  was  no 
action  on  the  part  of  the  borough  that  would 
prevent  it  constructing  a  water  plant  either 
on  the  ground  of  estoppel  or  by  having  ex- 
hausted Its  authority  to  supply  water  for  its 
own  use.  The  water  company  was  chartered 
under  the  act  of  1874,  and  It  had  the  au- 
thority to  enter  upon  the  streets  of  Brlsto.' 
borough  and  lay  its  mains  and  construct  its 
plant  without  permission  of  the  borough.  In 
fact,  this  is  the  very  thing  it  did.  It  made 
no  contract  with  the  borough,  and  sought  no 
permission  of  it  to  construct  its  plant.  The 
company  was  not  organized  or  created  under 
or  In  pursuance  of  any  arrangement  or  con- 
tract with  the  borough  for  the  purpose  of 
supplying  the  municipality  with  water.  The 
fact  that  some  of  the  citizens  urged  the  in- 
corporation of  the  company  for  the  purpose 
and  took  stock  in  the  company  does  not  bind 
the  borough  in  any  way  whatever.  There 
was  no  official  action  by  the  borough  authori- 
ties in  regard  to  the  matter  which  would 
bind  it.  The  ordinance  of  AprU  12,  1875, 
cannot  be  construed  as  consent  or  permissioD 
by  the  borough  for  the  water  company  to 
enter  upon  the  streets  for  the  purpose  of  lay- 
ing Its  pipes,  nor  does  it  appear  that  the  com- 
pany entered  upon  the  streets  in  pursuance 
of  such  authority.  The  ordinance  was  sim- 
ply a  street  regulation  of  general  applicability 
and  applied  to  "all  persons,  firms,  or  cor- 
'poratlons  making  any  excavations  in  the  pub- 
lic streets."  and  required  them  to  puddle  the 
dirt  in  refilling  the  excavations,  with  a  pro- 
viso that  In  "laying  pipes  other  than  for 
gas  and  water"  they  should  first  obtain  per- 
mission of  the  through.  Oas  and  water  com- 
panies are  not  required  to  obtain  permission 
of  a  borough  to  lay  pipes  in  its  streets,  for 
the  manifest  reason  that  their  charters  give 
them  the  right  to  enter  upon  the  streets  and 
lay  their  mains  without  such  permission. 
The  only  authority  of  a  borough  over  such 
companies  is  the  right  to  subject  them  to 
police  regulation  in  regard  to  the  streets  so 
as  to  prevent  their  Impairment  for  public 
travel.  Act  April  29,  1874,  c.  2,  J  34  (P.  L. 
93),  as  amended  by  section  2  of  the  act  of 
May  16.  1889  (P.  L.  226).  The  borough  can- 
not annul  the  charter  of  a  gas  or  water 
company  by  prohibiting  the  company  from 
entering  upon  and  laying  Its  pipes  in  the 
streets. 

As  held  in  Carlisle  Gas  ft  Water  Company 
v.  Carlisle  Water  Company,  188  Pa.  61,  41 


AtL  321,  a  mnniclpality  may  adopt  one  of 
two  methods  to  supply  itself  with  water.  It 
may  construct  and  (^>erate  its  own  works  by 
municipal  taxation,  or  It  may  contract  with  a 
private  corporation  to  construct  works  and 
supply  the  municipality.  When  it  has  adopt- 
ed either  of  these  methods,  It  has  necessarily 
rejected  the  other,  and  its  authority  is  ex- 
hausted. In  the  case  In  hand  the  municipal- 
ity was  not  vested  with  power  authorizing  it 
to  construct  a  water  plant  prior  to  1905.  It 
was  chartered  by  a  special  act  of  the  Legis- 
lature which  conferred  no  power  to  supply 
water  to  the  pobllc.  It  is  clear,  we  think, 
that  until  it  became  subject  to  the  general 
borough  act  of  Anril  3.  1851  (P.  L.  820),  Bris- 
tol borough  was  without  authority  to  supply 
itself  with  water  by  constructing  its  own 
plant  There  was  no  inducement  held  oat 
by  the  borough  to  the  Incorporators  of  the 
company  to  obtain  a  charter  and  supply  the 
municipality  with  water,  nor  was  there  any 
other  act  by  the  borough  which  disclosed  an 
intention  on  its  part  not  to  exercise  its 
power  to  supply  water  to  the  municipality 
and  thereby  deprive  Itself  of  the  right  to  con- . 
struct  its  own  water  plant.  The  learned  court 
below  was  clearly  right  in  finding  that  "no 
expenditure  was  made  by  the  water  company 
in  the  way  of  original  construction,  or  sub- 
sequent extension,  in  consequence  of  any  con- 
tract obligation-  which  obliged  it  to  construct 
or  extend."  It  is  earnestly  contended  by  the 
appellants  that  the  contract  of  December  4, 
1886,  was  an  election  by  the  borough  to  sup- 
ply the  municipality  with  water,  and  tliat 
such  action  precluded  it  from  subsequently 
constructing  its  own  plant.  This  contention 
overlooks  the  terms  and  conditions  of  the 
contract  The  contract  certainly  did  not  in- 
duce the  incorporation  of  the  company,  as  it 
was  not  executed  for  more  than  11  years 
after  the  erection  of  Its  waterworks.  The 
duration  of  the  contract  was  six  years.  It 
did  not  provide  for  a  supply  of  water  to  the 
borough  generally,  but  for  a  specified  pur- 
pose. There  was  no  provision  for  water  for 
cleaning  or  flushing  a  sewer  system,  and 
there  was  a  stipulation  against  liability  on 
the  part  of  the  company  for  failure  to  supply 
water  for  fire  purposes.  The  consideration 
was  a  certain  sum  payable  annually.  The 
contract  did  not  provide  for  laying  any  ad- 
ditional mains  or  pipes,  or  that  the  company 
should  lay  pipes  of  any  particular  dimen- 
sions. It  is  obvious,  therefore,  that  both  of 
the  contracting  parties  entering  into  the 
agreement  considered  the  contract  as  a  tem- 
porary arrangement  for  supplying  water  for 
a  specified  purpose,  and  that  the  contract 
was  to  have  tbe  same  force  and  effect  as  if 
entered  into  between  the  company  and  any 
other  consumer  in  the  borough. 

We  do  not  overlook  the  fact  suggested  by 
the  appellants  that  the  company  by  under- 
taking to  furnish  the  water  was  required 
to  furnish  the  means  to  accompltsb  the  pur- 
pose.   The  same  would  be  true  if  the  corn- 
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pany  had  agreed  to  furnish  water  ta  an  In- 
dividual or  a  corporation,  ^he  fact  that  it 
had  to  supply  the  means  with  which  to  car- 
ry out  the  purpose  would  not  be  an  induce- 
ment to  construct  the  plant,  In  view  of  the 
fttct  that  the  plant  had  been  constructed  11 
years  prior  to  the  contract,  and  that  there 
was  no  duty  imposed  by  the  contract  to  ex- 
tend the  plant  In  this  connection  it  should 
be  noted  that.  If  any  additional  mains  or 
pipes  were  laid,  it  was  the  voluntary  aict  of 
the  company,  and  not  by  virtue  of  a  duty 
imposed  by  Its  contract  with  the  borough. 
The  fact  that  the  company  was  incorporated 
for  the  purpose  of  supplying  water  in  the 
borough  of  Bristol,  and  that  it  would  have 
to  provide  the  means  for  so  doing,  was  not, 
as  argued  by  the  appellants,  a  provision 
made  by  the  state  for  furnishing  water  to 
the  municipality  so  as  to  preclude  the  latter 
from  erecting  Its  own  plant  The  water 
company  complying  with  the  statute  was  en- 
titled to  a  charter  from  the  state,  but  with- 
out some  act  by  the  municipality  depriving 
it  of  the  right,  the  company  could  not  pre- 
vent the  borough  from  exercising  its  power 
to  construct  and  operate  its  own  water  plant 
The  contract  of  1886  terminated  on  Januai'y 
1,  1893,  and  was  not  renewed.  In  December, 
1892,  there  were  negotiations  by  the  parties 
for  its  renewal  for  fire  protection,  but  they 
were  not  successful.  The  water  company, 
however,  addressed  a  letter  to  the  borough, 
saying  that  it  would  continue  to  furnish  wa- 
ter for  fire  protection  on  the  terms  and  con- 
ditions of  the  contract  without  compensa- 
tion therefor.  The  borough  accepted  the  of- 
fer and  attempted  to  have  an  agreement  In- 
dorsed on  the  contract,  but  did  not  succeed. 
By  this  arrangement  the  water  company  pro- 
posed to  furnish  a  limited  supply  of  water 
for  some  of  the  purposes  required  by  the 
borough.  The  duration  of  this  supply  would, 
of  course,  depend  upon  the  pleasure  of  the 
company  and  the  borough.  The  obvious  ob- 
jection by  the  borough  to  this  proposal  was 
that  it  did  not  agree  to  furnish  suflBclent 
water  for  all  borough  purposes,  was  revoca- 
ble at  any  time  by  the  company,  and  pro- 
tected the  water  company  against  liability 
for  failure  to  supply  water.  It  needs  no 
argument  to  show  that  the  municipality 
would  not  comply  with  its  corporate  duty 
to  supply  water  by  an  arrangement  of  this 
character.  It  is  wholly  insufficient,  and 
does  not  meet  the  duty  imposed  by  law  upon 
the  borough  to  furnish  an  adequate  supply 
of  water.  The  appellants  contend  that  it  is 
immaterial  whether  this  arrangement  was 
determinate  or  indeterminate.  With  this 
contention  we  do  not  agree.  If  it  be  de- 
terminate, as  it  unquestionably  is,  the  com- 
pany may  at  any  time  decline  to  continue 
to  furnish  water  to  the  borough  for  the 
purposes  named  In  its  otter.  The  court 
oould  not  compel  the  company  to  specifically 
comply  with  the  offer,  and  continue  on  the 
same  terms  to  furnish  water  for  such  pur- 


poses. The  consequences  to  the  borough  of 
a  sudden  discontinuance  of  water,  entirely 
possible,  discloses  the  necessity  for  the  bor- 
ough having  a  binding  obligation  which  it 
can  enforce.  The  water  company  cannot  be 
permitted  to  deprive  the  borough  of  making 
sufficient  provision  for  furnishing  an  ade- 
quate supply  of  water  for  all  its  wants  by 
a  simple  gratuitous  offer,  determinable  at 
any  time,  to  furnish  a  partial  supply  for  mu- 
nicipal purposes.  An  agreemoit  or  an  ar- 
rangement of  that  kind  is  lacking  in  mutual- 
ity, and,  if  legally  enforcible,  would  impose 
a  responsibility  upon  the  borough  without 
a  corresponding  responsibility  on  the  water 
company. 

2.  Has  the  borough  the  power  to  construct 
a  water  plant,  and  the  authority  to  Increase 
its  indebtedness  for  that  purpose?  Prior  to 
1901  Bristol  borough  did  not  possess  the 
power  to  construct  waterworks  or  to  create 
an  indebtedness  in  excess  of  $10,000.  In 
September  of  1905  by  a  decree  of  the  court 
of  quarter  sessions  of  Bucks  county.  In  a 
proceeding  instituted  under  the  act  of  June 
4.  1901  (P.  L.  362;  1  Purdon's  Dig.  [13th 
EUl.l  p.  481),  the  borough  was  made  subject 
to  the  general  borough  act  of  April  3,  1851. 
This  decree  made  the  borough  subject  to 
the  restrictions  imposed,  and  invested  it 
with  the  powers  and  privileges  conferred  by 
the  act  of  1851.  It  annulled  the  provisions 
of  the  former  charter  so  far  as  they  were 
in  conflict  with  the  provisons  of  the  act 
The  act  of  1851  confers  the  power  "to  pro- 
vide a  supply  of  water  for  the  use  of  the 
inhabitants,  to  make  all  needful  regulations 
for  the  protection  of  pipes,  *  •  *  reser- 
voirs and  other  constructions  or  apparatus 
and  prevent  the  waste  of  water  so  supplied" 
In  a  municipality  subject  to  its  provisions. 
By  the  act  of  May  8,  1901  (P.  L.  140;  1  Pur- 
don's Dig.  [13th  E!d.]  p.  501),  it  is  enacted: 
"Every  l)orough  of  this  commonwealth  shall 
have  power  and  authority  to  provide  a  supply 
of  water  for  the  use  of  the  public  within 
such  borough,  either  by  erecting  and  operat- 
ing waterworks  or  by  entering  into  a  con- 
tract or  contracts  with  one  or  more  persons 
or  corporations  authorized  to  supply  water 
within  the  limits  of  said  borough,  or  partly 
by  the  erection  and  operation  of  waterworks 
and  partly  by  entering  Into  a  contract  or 
contracts,  as  aforesaid."  Assuming  the  cor- 
rectness of  the  position,  stated  above,  that 
Bristol  borough  had  not  by  contract  or  its 
relations -with  the  water  company  precluded 
itself  from  establishing  a  water  plant  It  is 
clear  that  the  borough  is  empowered  by  stat- 
utory authority  to  construct  a  plant  if  it 
is  authorized  to  increase  its  indebtedness 
for  that  purpose.  This  question  must  be 
resolved  by  an  examination  of  the  legislation 
on  the  subject 

As  we  have  seen,  the  borough  was  orig- 
inally established  by  letters  patent  in  1720, 
and  was  re-established  by  the  net  of  1785. 
By  the  act  amending  the  borough's  charter. 


Digitized  by 


Google 


1020 


78  ATLANTIO  BBPORTES. 


(Pa. 


approved  Febmary  15,  1851,  It  was  provided 
in  section  10  that  the  indebtedness  of  the 
borough  shall  not  at  any  time  exceed  $10,- 
000.  By  clause  25  of  section  2  of  tbe  gen- 
eral borough  law  of  1851  a  borough  is  ^au- 
thorized to  borrow  money  not  exceeding  $1 
in  every  $100  of  the  assessed  value  of  the 
real  and  personal  estate  in  the  borough.  It 
is  contended  by  the  appellants  that  the  pres- 
ent debt  limit  of  Bristol  borough  is  either 
$10,000  or  $1  in  tbe  $100,  and,  in  eitlier 
event,  tbe  borough  cannot  borrow  $100,000, 
aa  proposed,  for  tbe  erection  of  a  water 
plant  In  other  words,  the  appellants'  oon- 
tention  is  that  the  proviso  of  the  act  amend- 
ing the  charter  of  Bristol  borough  which 
limits  the  indebtedness  to  $10,000  is  not  in- 
consistent with  the  borrowing  limitation  in 
the  general  Irarougb  act,  and  that  those  re- 
strictions on  the  power  to  borrow  or  to  cre- 
ate an  indebtedness  are  still  in  force,  not- 
withstanding the  act  of  June  9,  1801  (P.  L. 
252;  3  Purdon's  Dig.  [ISth  Ed.]  p.  2723), 
oiacted  to  carry  Into  effect  article  0,  J  8, 
of  the  present  09natltution,  and  which  pro- 
vides, inter  alia,  as  follows:  "The  indebted- 
ness of  any  county  •  •  •  borough 
•  •  •  or  other  municipality  or  incorporat- 
ed district  in  this  commonwealth  may  be  au- 
thorized to  be  Increased  to  an  amount  ex- 
ceeding two  per  centum,  and  not  exceeding 
seven  p«r  centum,  upon  the  last  preceding 
assessed  valuation  of  the  taxable  property 
tberetn,  with  the  assent  of  the  electors  there- 
of, duly  obtained  at  a  public  election  to  be 
held  in  the  said  district  or  municipality." 
We  are  not  inclined  to  the  view  of  the 
learned  counsel  for  the  appellants  that  the 
limitation  either  of  $10,000  or  of  $1  in  evei<y 
$100  la  still  in  force  as  to  boroughs  subject 
to  tbe  act  of  1851.  That  is  an  act  entitled, 
"an  act  regulating  boroughs,"  and  provides 
In  detail  for  the  government  of  boroughs 
generally  of  the  commonwealth,  and  repeals 
all  laws  inconsistent  therewith.  Tbe  de- 
cree of  the  quarter  sessions  of  Bucks  county 
annulled  the  charter  of  Bristol  borough  so 
far  as  It  was  in  conflict  with  the  general 
borough  act,  and  subsequent  to  the  decree 
Bristol  borough  occupied  the  same  position 
as  a  borough  originally  incorporated  under 
the  general  borough  law,  except  in  so  far  as 
any  provisions  of  its  charter  were  not  In 
conflict  with  the  general  borough  act  The 
limitation  of  $10,000  in  the  Bristol  special 
act,  assuming,  as  contended,  tbe  repealing 
act  of  March  14.  1905  (P.  L.  38),  to  be  uncon- 
stitutional, is  not  the  same  as  the  limitation 
of  $1  in  each  $100  provided  in  the  general 
borough  act  Tbe  debt  limit  in  tbe  act  of 
1851  is  indeflnite,  and  would  depend  each 
year  upon  the  assessed  value  of  the  real  and 
personal  property  of  the  borough.  The  lim- 
itation, therefore,  might  be  greater  or  less 
than  that  in  the  Bristol  special  act,  and  nev- 
er would  be  tbe  same  save  by  a  coincidence 
which  would  rarely,  if  ever,  occur.  The 
probabUlty   is  that  the  $10,000  UmltaUon 


would  be  less  than  that  provided  In  the 
general  borough  act  In  being  made  subject 
to  the  general  borough  act  therefore  Bristol 
would  not,  as  provided  In  tbe  decree  of  the 
quarter  sessions,  possess  the  powers  and 
privileges  conferred  by  the  act  We  think 
the  limitations  in  the  two  acts  are  not  the 
same,  but  are  inconsistent  and  in  conflict 
with  each  other,  and  hence  the  limitation  on 
the  borrowing  capacity  imposed  by  the  Bris- 
tol special  act  and  all  other  inconsistent 
provisions  thereof  are  repetiled. 

We  are  of  opinion  that  the  act  of  June 
0,  1891,  applies  to  all  boroughs  subject  to 
tbe  general  borough  act  of  1851.  In  terms 
it  applies  to  "any  county,  borough  or  other 
municipality  or  Incorporated  district  of  this 
commonwealth."  The  purpose  of  the  legis- 
lation was  to  enforce  the  constitutional  man- 
date, to  procure  uniformity  on  the  subject 
in  tbe  laws  regulating  the  munidpaiities  of 
the  state,  and  to  confer  authority  to  increase 
the  indebtedness  of  municipalities  In  the 
manner  pointed  out  In  the  act  Uniformity 
in  the  laws  governing  and  regulating  tbe 
boroughs  of  tbe  commonwealth  was  the 
purpose  in  enacting  the  statute  of  June  4, 
1901,  permitting  boroughs  with  special  char- 
ters to  become  subject  to  tbe  general  bor- 
ough law;  and  It  is  equally  manifest,  we 
think,  that  such  was  tbe  purpose  of  tbe  act 
of  1891  as  to  tbe  subject  of  which  it  treats. 
If  we  hold  that  the  act  of  1801  has  no  ap- 
plication to  boroughs  subject  to  the  general 
borough  law,  its  operation  would  indeed  be 
limited,  and  we  would  be  imposing  a  restric- 
tion not  contemplated  by  the  Legislature  in 
enacting  the  statute.  It  Is  true  that  neither 
It  nor  the  act  of  1874  contains  a  repealing 
clause;  nor  is  either  of  them  entitled  a  sup- 
plement to  the  general  borough  act  but  this 
is  not  sufficient  to  prevent  tbe  applicability 
of  the  provisions  of  the  act  of  1891  to  mu- 
nicipalities within  tbe  express  terms  of  tlie 
statute.  A  general  statute  will  not  repeal  a 
local  or  special  law  without  negative  words, 
but  a  general  statute  will  repeal  by  impli- 
cation an  earlier  general  statute  repugnant 
to  or  inconsistent  with  Its  provisions.  Tbe 
decree  of  the  quarter  sessions  made  the 
borough  of  Bristol  subject  to  the  act  of 
18.51  which  is  a  general,  and  not  a  local, 
statute,  and  its  provisions  which  nre  incon- 
sistent with  the  act  of  1801  are  necessarily 
repealed  by  the  latter  act  Tbe  purpose  of 
the  Legislature  was  to  make  the  act  of  1891 
a  part  of  the  system  regulating  all  boroughs 
within  the  commonwealth,  and  there  was 
no  intention  of  excluding  its  operation  from 
any  borough  subject  to  the  provisions  of  the 
general  IxH-ough  law.  Uniformity  on  the 
subject  dealt  with  in  the  act  among  all 
boroushs,  was  the  purpose  of  Its  enactment 
If  Bristol  borough  possesses  all  the  powers 
and  authority  and  has  all  the  rights  of  a 
borough  Incorporated  under  the  general  bor 
ough  act  of  1851,  we  are  unable  to  see  why 
it  Is  not  within  tbe  provisions  of  the  act  of 
1891,  and  why  it  does  not  possess  tbe  an- 
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tiiorlty  conferred  by  that  act  to  Increase  Its 
Indebtedness  within  the  restrictions  named 
In  the  act 

We  think  it  (dear,  wlthont  discussion,  that 
the  electors  of  the  borough  legally  author- 
ized the  creation  of  the  indebtedness  for 
the  erection  of  the  waterworks.  The  proper 
steps  were  taken,  and  the  proceedings  were 
entirely  regular.  The  question  of  the  au- 
thority of  the  borough  to  increase  its  indebt- 
edness for  the  purpose  of  constructing  a 
sewage  system  need  not  be  discussed  nor 
determined  in  this  proceeding.  We  are  only 
concerned  here  with  the  right  of  the  borough 
to  erect  a  water  plant.  Whether  It  should 
be  constructed  before  tbe  Eewage  plant  is  a 
question  for  the  legislative  authorities  of 
the  municipality.  So  far  as  we  can  see, 
there  has  been  no  abuse  of  discretion  by 
the  borough  in  the  proceedings  to  construct 
the  water  plant  and  to  provide  for  tbe  in- 
debtedness, and  therefore  the  courts  cannot 
Interfere. 

The  decree  of  tbe  conrt  below  Is  affirmed. 

(22S  Fa.  88) 

NAUGLB  V.  NKSCOPECK  TP. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1909.) 

1.  RErKKBRCE  (J  69*)— Powers  of  Kefbbeb— 
NoHsuiT— Statutes. 

Under  Act  April  8,  1869  (P.  L.  725),  pro- 
viding that  a  trial  before  a  referee  shall  be  con- 
ducts in  the  same  manner  as  a  trial  by  the 
conrt  with  a  Jury,  a  referee  has  power  to  enter 
a  nonsuit  in  a  proper  case. 

[ESd.  Note.— For  other  eases,  see  Reference, 
Cent.  Dig.  {  103 ;  Dec.  Dig.  |  89.*] 

2.  Bbidoks  (§  7*)— Towns— FoBDS— NtJiBAircE. 

Thongh  a  town  is  bound  to  maintain  a  ford 
as  a  part  of  the  public  road,  it  is  not  t>onnd  to 
construct  a  bridge  in  the  place  of  a  ford  at  a  vat- 
ticular  place  for  the  benefit  of  a  property  owner 
for  his  use  in  times  of  high  water. 

FEd.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  J  15;   Dec.  Dig.  $7.*] 
8.  NmsAWCE  (8  72»)— Public  NtnsANCB— Pbi- 

VATE   INJUBT. 

Failure  of  a  town  to  maintain  a  bridge  as 
part  of  a  highway  in  the  place  of  a  ford  was  not 
a  nuisance  for  which  a  landowner  could  sue, 
because  he  used  the  road  more  frequently  than 
others;  his  inconvenience,  tliough  greater  in 
degree,  beins  of  the  same  sort  as  that  of  tbe 
general  public 

[Eid.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  fg  164-169;    Dec.  Dig.  i  72.*] 

Appeal  from  Court  of  Common  Pleas,  Ln- 
leme  County. 

Trespass  to  recover  damages  to  land  by 
William  A.  Naugle  against  Nescopedt  Town- 
ship. From  an  order  of  tlie  court  of  common 
pleas  conflrming  the  report  of  a  referee  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Tbe  case  was  referred  to  G.  J.  dark,  Boq., 
wbo  reported  as  follows: 

"At  the  close  of  plaintlfTs  evidence  the  de- 
fendant moved  for  a  compulsory  nonsuit  for 


reasons  given,  which  reasons  are  attached  to 
tbe  testimony.  After  careful  consideration 
the  referee  is  of  the  opinion  that  the  motion 
should  prevail.  Under  tbe  Bradford  county 
reference  act  of  April  6,  1869  (P.  L.  725),  a 
trial  before  a  referee  Is  conducted  in  tbe 
same  manner  as  a  trial  by  the  conrt  witb  a 
jury,  and  it  would  be  a  fair  general  statement 
to  say  that  the  referee  has  all  the  powers  of 
a  Judge  in  such  trial.  Including  the  power  to 
enter  nonsuit  in  a  proper  case.  If  the 
plaintiff  on  his  own  evidence  is  not  entitled 
to  recover,  he  ought  not  to  ask  the  defendant 
to  go  to  the  expense  of  producing  witnesses 
and  trying  a  case  already  lost.  If  the  referee 
state  findings  of  fact  and  conclusions  of  law 
upon  the  plaintiff's  own  showing,  tbe  plaintiff 
certainly  ought  not  to  complain  of  not  having 
a  full  trial.  Holding,  therefore,  that  a  ref- 
eree has  the  power,  in  a  proper  case,  to  enter 
a  nonsuit,  I  have  carefully  examined  the  evi- 
dence and  have  stated  findings  of  facts  and 
conclusions  of  law;  the  controlling  conclu- 
sion being  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action. 

"This  is  an  action  of  trespass  by  William 
A.  Naugle  against  the  township  of  Nescopeck 
by  reason  of  the  township  authorities  falling 
to  keep  a  public  road  in  proper  condition  so 
that  Naugle  could  at  all  times  pass  and  re- 
pass along  the  same  with  the  products  of  bis 
mills  and  farm.  By  reason  of  being  nnable 
to  travel  this  road  Naugle  claims  he  was 
greatly  damaged.  We  may  concede  at  once 
that,  had  the  creek  been  bridged  and  the 
road  kept  In  good  condition,  the  Naugle  prop- 
erty would  have  been  much  more  desirable  as 
a  business  place  and  farm,  and  consequently 
much  more  valuable.  But,  when  we  attempt 
to  charge  this  loss  on  the  township,  several 
Important  questions  present  themselves.  Is  It 
mandatory  on  a  township  to  bridge  every 
stream  crossed  by  a  public  road?  No  law  to 
that  effect  has  I>een  produced.  It  Is  well 
known  that  all  over  the  state  many  streams 
of  water  on  crossroads  and  roads  where 
there  Is  little  travel  are  crossed  by  public 
roads  at  fords.  Where  so  crossed,  it  is  the 
duty  of  the  municipality  to  keep  the  ford  in 
good  condition  as  a  part  of  the  public  road, 
but  travelers  must  take  notice  of  high  water, 
and  if  Inconvenienced  thereby,  have  no  right 
to  claim  damages  from  the  municipality.  By 
the  high  water  between  Kingston  and  Wlikee- 
Barre  many  people  have  been  very  seriously 
inconvenienced  at  times,  yet  there  lias  nevw 
been  a  suggestion  that  any  municipality  is  li- 
able in  damage  So  in  this  case  with  Mr. 
Naugle.  No  doubt  he  has  been  seriously  in- 
convenienced by  high  water,  but  tbe  result- 
ing loss  cannot  be  charged  to  the  township. 
If  he  liad  occasion  to  cross  tbe  stream  many 
times,  bis  inconvenience  and  resulting  loss 
would  be  great,  but  there  would  be  no  more 
reason  for  champing  it  on  tbe  township. 

"The  building  of  a  bridge  is  a  matter  of 
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Jadgment  and  discretion  on  the  part  of  the 
municipal  authorities,  and  InToIves  the  ques- 
tion of  necessity  as  measured  by  the  demands 
of  public  trarel,  the  kind  required  and  the 
ability  of  the  municipality.  In  this  case  I 
can  readily  understand  bow  the  expense  of 
building  two  bridges  orer  this  stream  so  near 
together  would  be  entirely  disproportioned  to 
the  ability  of  the  township  in  view  of  any  de- 
mand of  public  travel.  Mr.  Naugle  does  not 
contend  tliat  the  general  public  travel  would 
be  greatly  benefited  by  such  bridges,  but  rath- 
er contends  that  his  property  would  be  great- 
ly benefited  and  enhanced  In  value  by  afford- 
ing him  convenient  access  at  all  times.  Sup- 
pose no  road  at  all  led  to  the  Naugle  farm, 
and  by  proceedings  in  the  quarter  sessions 
one  should  be  laid  out  and  ordered  opened, 
but  the  township  authorities  should  wholly 
neglect  to  open  it  Could  Naugle  as  a  private 
citizen  in  his  Individual  right  compel  the 
township  authorities  to  open  the  road  so  that 
his  land  might  be  benefited?  This  may  well 
be  answered  in  the  language  of  the  Supreme 
Court  In  Heffner  v.  Commonwealth,  28  Pa. 
108  (ciiange  'alley'  to  read  'road*):  'He  has- no 
more  right  to  call  on  the  municipal  authori- 
ties to  open  an  alley  to  put  money  into  his 
pocket  than  he  would  have  to  require  them  to 
'  build  him  a  bouse.  The  ground  on  which  his 
action  rests  is  bis  right  of  passage — bis  right 
Is  to  enjoy  the  alley  as  an  alley — and  this 
right  Is  not  peculiar  to  him  but  common  to 
the  whole  town,  and  therefore  a  subject  of 
public  concernment'  The  right  of  Naugle  in 
the  public  road  crossing  his  land  Is  to  use  it 
as  a  road,  and  this  Is  a  right  common. to  all 
who  choose  to  travel  that  way.  To  ascertain 
his  damages  we  must  necessarily  determine 
that  some  right  has  been  Infringed.  Mr. 
Naugle's  early  life  was  spent  on  this  farm, 
and  he  bought  it  20  years  ago  with  full 
knowledge  of  its  situation.  He  erected  and 
improved  his  planing  mill,  feed  and  sawmill, 
and  elder  mill,  and  now  complains  that  he 
could  not  do  business  because  the  township 
authorities  failed  to  keep  the  public  road  In 
repair.  It  was  testified  that  $250  would  have 
put  the  road  in  good  repair  including  the 
fords,  and  it  seems  strange  that  Mr.  Naugle 
would  suffer  the  loss  he  claims  when  it  could 
have  been  so  easily  avoided  even  If  done  at 
his  own  expense.  The' substantial  gist  of  his 
complaint  is  that  the  township  would  not 
erect  bridges  over  this  creek  at  the  fords  so 
that  he  could  at  all  times  cross  with  the  prod- 
ucts of  his  mills  and  farm,  his  children  could 
cross  to  attend  school,  and  the  high  water  and 
winter  isolation  of  his  place  be  thus  over- 
c(Hne. 

"Counsel  for  plaintiff  conceded  the  rule  of 
law  to  be  that  to  warrant  a  recovery  in  this 
action,  Mr.  Naugle  must  prove  that  his  injury 
is  'different  In  kind  from  that  suffered  by  the 
general  public  and  not  merdy  one  that  is 
greater  in  degree'  (21  Am.  &  Eng.  Ency.  of 
Law  [2d  Ed.]  714),  and  in  their  brief  set 
forth  seven  reasons  why  Mr.  Naugle  was  In- 


jured in  a  manner  different  In  kind  and  de-, 
gree  from  the  general  publia  These  may  all 
be  properly  included  under  the  seventh,  viz.: 
Access  to  his  farm  has  been  practically  shut 
off.  His  farming  and  mUl  business  all  de- 
pended on  access,  and  the  desirability  of  the 
farm  as  a  home  depended  on  access  to  school, 
etc.  If  the  public  roads  did  not  furnish  sat- 
isfactory means  of  access,  Mr.  Naugle  could 
invoke  the  laws  of  the  state  to  give  him  a 
private  road.  The  fact  that  a  man  by  choice 
or  necessity  locates  along  a  stream  does  not 
of  right  give  him  a  road  or  bridge,  the  most 
convenient  way  out  at  public  expense.  When 
Mr.  Naugle  bought  his  farm  and  improved 
his  mills,  he  knew  the  conditions  and  situa- 
tion, and  ought  not  to  complain  that  the 
township  should  build  bridges  to  make  his 
mills  and  farm  profitable.  Were  it  the  law 
that  a  township  must  build  bridges  whenever 
a  landowner  desired  to  Mihance  the  desirabil- 
ity or  value  of  his  property,  I  apprehend  the 
burden  of  taxation  would  soon  be  very  griev- 
ous. As  before  remarked,  the  gist  of  the 
complaint  is  the  failure  of  the  township  to 
put  the  fords  in  such  condition  that  access 
to  the  Naugle  farm  could  be  had  at  all  times. 
This  could  only  be  done  by  bridging.  That 
this  road.  If  bridged,  would  be  a  convenient 
and  valuable  highway  for  Mr.  Naugle  cannot 
be  doubted,  but  to  say  that  he  has  a  private 
right  of  action  against  the  township  for  In- 
juries suffered  by  being  denied  such  a  high- 
way Is  an  entirely  different  proposition. 

"In  Buck  Mountain  Coal  Go.  v.  Lehigh 
Coal,  etc.,  Co.,  50  Pa.  91,  88  Am.  Dec.  534,  the 
plaintiff  complained  that  it  had  expended 
large  amounts  of  money  in  roads,  buildings, 
etc.,  to  reach  the  canal,  and  had  shipped  coal 
that  way  for  over  20  years  and  had  no  other 
outlet  The  canal  was  washed  out  by  a  flood, 
and  plaintiff  lost  over  $50,000  a  year  by  be- 
ing unable  to  ship  coal.  The  bill  was  to  com- 
pel the  defendant  to  repair  the  canal  so  that 
plaintiff  could  ship  coal.  The  relief  was  de- 
nied. The  Supreme  Court  said :  'It  seems  to 
us  they  are  not  the  proper  parties  to  enforce 
this  duty  on  the  part  of  the  company  to  the 
public,  In  the  absence  of  any  such  special 
Injury  to  themselves  or  property;  and  by 
this  we  mean  any  Injury,  special  in  its  op- 
eration, resulting  from  a  failure  to  perform 
some  specified  duty  to  them,  or  to  make  com- 
pensation for  injury  and  deterioration  •  to 
their  property,  as  contradistinguished  from 
Injury  to  them  In  common  with  the  whole 
public.  In  the  loss  of  a  convenient  and  valua- 
ble highway.'  Pittsburg,  etc,  R.  R.  Co.  v. 
Jones,  111  Pa.  204,  2  AU.  410.  66  Am.  Rep. 
200.  was  an  action  to  recover  damages  for  In- 
terference with  a  ferry  landing  at  a  public 
street  The  syllabus  gives  the  gist  of  the 
contention  on  the  point  that  Jones,  having  an 
exclusive  ferry  right  was  speclnlly  damag- 
ed, viz.:  'When  through  the  construction  of 
a  railroad  bridge  the  travel  upon  a  public 
highway  Is  obstructed,  such  obstruction  is  a 
public  nuisance,  and  the  injury  to  the  ovma 
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of  a  ferry  wbose  landing  Is  at  the  terminus 
of  said  highway  cannot  maintain  a  private 
action  for  such  obstruction;  his  injnry, 
though  greater  In  degree,  being,  of  the  same 
character  as  that  offered  by  the  public  at 
large."  Gold  v.  Philadelphia,  115  Pa.  184,  8 
Atl.  386,  Is  an  action  for  damages  for  non- 
repair  of  a  highway  by  reason  of  which  the 
plaintiff  claims  to  have  Buffered  special  In- 
jury to  her  business  of  Innkeeper.  The  road 
was  so  bad  that  travel  was  diverted  to  other 
roads.  It  was  ruled  that  the  neglect  of  duty 
on  the  part  of  the  city,  tiiough  causing  loss 
to  the  plaintiff,  was  a  damage  similar  in 
kind,  though  greater  in  degree  to  that  suf- 
fered by  all  persons  having  occasion  to  use 
the  road.  I  am  unable  to  distinguish  the 
case  at  bar  in  principle  from  the  Qold  Case. 
Both  arise  from  nonrepair  of  a  public  road, 
and  the  Supreme  Court  said  in  the  Gold  Case 
(page  198  of  115  Pa.,  page  393  of  8  At!.): 
•If  we  once  throw  open  the  door  to  a  recovery 
in  such  capes,  how  are  we  to  measure  the  ex- 
tent to  which  a  public  highway  may  be  out 
of  repair  to  entitle  owners  of  property  abut- 
ting thereon  to  recover  damages?  Such  ques- 
tions would  have  to  be  referred  to  a  jury 
whose  standard  of  duty  would  be  as  shifting 
as  their  verdict  would  be  uncertain  and  in 
many  instances  oppressive.'  Apparently  Mr. 
Naugle  has  assumed  that  by  reason  of  this 
being  the  oiil  road  over  which  he  could  trav- 
el to  and  from  his  property  he  has  suffered 
special  Injury  by  its  nonrepair.  I  am  unable 
to  see  where  he  has  any  special  property 
right  or  special  right  of  passage  over  this 
road.  Being  a  public  road,  all  persons  hav- 
ing occasion  to  pass  that  way  had  the  same 
right  as  Mr.  Naugle  to  use  the  road.  His 
Injnry  was  greater  in  degree  because  he  had 
occasion  to  use  the  road  more  frequently  than 
others,  but  It  was  of  the  same  kind.  Any 
person  traveling  over  the  road  would  meet 
the  same  obstmctlons — ^the  stones,  ruts, 
holes,  sand,  the  creek,  the  stones  in  the  ford- 
ing places — as  wonld  Mr.  Naugle.  His  Injury 
was  greHter  because  of  frequency  with  which 
he  desired  to  ni>e  the  rond,  but  It  was  no  dif- 
ferent in  kind  from  thnt  suffered  by  the  pub- 
lic generally.  The  bad  road  affected  all  trav- 
elers In  the  same  manner.  The  plaintiff  re- 
lies upon  Stetson  v.  Faxon,  19  Pick.  (Mass.) 
147;  31  Am.  Dec.  123,  which  is  a  case  of  one 
IndlvMnnl  ntmlnst  another  for  obstructing  a 
public  roBd.  and  Knowles  ▼.  Railroad  Co., 
175  Pa.  623.  84  Atl.  974.  52  Am.  St.  Rep.  860, 
which  Is  another  action  by  an  Individual 
against  a  private  corporation  for  obstructing 
a  public  rond.  An  examination  of  authori- 
ties will  shnv  that  the  rules  applied  In  such 
cases  are  different  from  the  ones  applied 
against  a  munlrlpal  corporation.  Thus  in 
^lasflachusetta  (Wlllard  T.  Cambridge,  8  Al- 


len, 574)  the  city  removed  bridge  plank  and 
kept  them  up  for  16  days,  preventing  the 
plaintiff  from  reaching  his  wharf.  In  his 
action  for  damages  the  court  said :  'No  doubt 
the  annoyance  and  Injury  by  the  acts  alleged 
were  much  greater  in  amount  than  those 
which  were  caused  to  any  other  person  hav- 
ing occasion  to  use  the  same  highway.  But 
it  was  a  similar  sort  or  species  of  damage. 
The  manner  and  nature  of  plaintiff's  business 
did  not  change  the  kind  of  damages  but  only 
Increased  the  extent  of  the  injury.'  And  In 
Blackwell  v.  Old  Colony  R.  R.  Co.,  122  Mass. 
1,  where  there  was  a  total  obstruction  to  the 
navigation  of  a  public  stream,  the  cour£  said : 
The  fact  that  the  plaintiff  alone  now  navi- 
gates the  stream  or  has  a  wharf  thereon  at 
which  he  carries  on  business  only  shows  that 
the  present  consequential  damages  to  him 
may  be  greater  In  degree  than  to  others,  but 
does  not  show  that  the  injury  is  different  in 
kind,  or  that  other  riparian  owners  and  the 
rest  of  the  public  may  not,  whenever  they 
use  the  stream,  suffer  in  the  same  way.'  The 
other  cases  cited  by  plaintiff  are  actions  for 
Injuries  through  defects  in  the  highway  and 
the  like,  and  are  not  in  point  In  this  case 
where  the  claim  is  not  for  damages  received 
In  the  use  of  the  road  but  for  damages  because 
plaintiff  could  not  use  the  road  at  his  pleas- 
ure. I  have  examined  cases  from  many 
states,  and  In  no  state  do  I  dnd  a  rule  dif- 
ferent from  our  own  case  of  Gold  v.  Philadd- 
phla,  115  Pa.  184, 8  Atl.  386.  which  follows  the 
rule  in  other  states  as  is  shown  In  the  report 
of  the  referee  in  that  case.  I  am  now  satis- 
fled  that  In  receiving  plaintiff's  evidence  an 
erroneous  measure  of  damages  was  adopted, 
but,  as  the  plaintiff  is  held  not  entitled  to  re- 
cover, the  measure  of  damages  adopted  Is 
immaterial. 

"On  the  whole  case  the  referee  holds  that 
the  Injuries  suffered  by  the  plaintiff,  though 
much  greater  in  degree,  were  of  the  same 
kind  as  the  injuries  to  other  persons  by  rea- 
son of  the  neglect  -of  the  township  authori- 
ties to  repair  the  highway  and  the  plaintiff 
has  no  right  of  action. 

"A.  judgment  of  nonsuit  is  entered." 

The  court  confirmed  the  report  of  the  ref- 
eree. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

George  McT^ughlin  and  R.  3.  Dever,  for 
appellant    Frank  McCormlck,  for  appellee. 

PER  CURIAM.  The  referee  found  as  a 
fact  that  the  Injury  or  Inconvenience  to  the 
plaintiff,  while  greater  in  degree,  was  the 
same  In  kind  as  that  of  the  public.  The 
court  approved  this  finding,  and  we  have  mot 
been  convinced  that  it  was  error. 

Judgment  aflBrmed. 
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WHIXEB  ▼.  LEHIGH  VALLEY  E.  CO. 

(Supreme  Court  of  PennsylTanla.    May  24, 
1909.) 

RA.II.R0AD8  (J  306*)— CROSsiRaa— Obbtbuctioh 
—Emission  of  Steak— Fbiohtknino  Hobb- 
E8— Negligence. 

Where  a  railroad  company  permits  an  en- 
gine to  stand  over  the  entire  sidewalk  and  ex- 
tend out  onto  the  street  at  a  crossing  for  several 
feet,  and  vrhile  standing  causes  steam  to  be 
blown  from  the  engine  without  warning  and 
frightens  a  horse  attached  to  a  carriage  passing 
in  front  of  the  engine,  the  railroad  company  is 
liable  for  the  resulting  injury  to  the  driver. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  969,'  971;    Dec.  Dig.  i  305.*] 

Appeal  from  Conrt  of  Common  Pleas,  La- 
zeme  County. 

Trespass  for  personal  Inlurles  by  Morgan 
Weller  against  the  Lehigh  Valley  Railroad 
Company,  Judgment  for  plaintiff  for  $5,000, 
and  defendant  appeals.    AfiOrmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Wheaton,  Darling  &  Woodward,  for  appel- 
lant. John  M.  Carman  and  W.  Alfred  Val- 
entine, for  appellee. 

ELKIN,  J.  The  single  question  raised  by 
this  appeal  Is  whether  the  facts  established 
at  the  trial  show  such  a  failure  of  duty  on 
the  part  of  appellant  as  to  make  it  liable  in 
damages  on  the  ground  of  negligence.  An 
engine  belonging  to  defendant  was  left  stand- 
ing at  a  grade  crossing  in  the  city  of  Wllkes- 
Barre  80  as  to  cover  the  entire  sidewalk 
and  to  extend  out  Into  the  street  several  feet 
How  long  the  engine  had  stood  there  is  not 
definitely  fixed,  because  the  offer  to  prove 
this  fact  was  refused  on  the  ground  that  it 
was  immaterial.  The  exclusion  of  this  tes- 
timony has  not  been  assigned  for  error,  and 
since  the  plaintiff  recovered  a  Judgment  In 
the  court  below  It  is  not  important  to  now 
consider  whether  or  not  it  was  properly  ex- 
dnded.  It  is  an  answer,  however,  to  the 
argument  made  for  appellant,  that  there  was 
no  evidence  to  show  how  long  the  engine 
stood  upon  the  crossing.  There  is  no  such 
evidence,  because  the  offer  was  refused  on 
the  objection  of  counsel  for  appellant.  While 
the  engine  was  standing  in  this  position,  ap- 
pellee in  a  one-horse  carriage  approached  the 
aossing.  Just  as  his  horse  was  passing  in 
front  of  the  engine,  steam  was  suddenly 
blown  off,  which  caused  the  horse  to  become 
frightened  and  mo  away.  The  plaintiff  was 
thrown  from  his  carriage  and  seriously  and 
perhaps  permanently  injured.  The  evidence 
shows  that  the  train  to  which  the  engine 
was  attached  was  not  being  moved  at  the 
time  of  the  accident,  and  that  there  was 
other  space  on  the  track  some  distance  from 


the  crossing  where  it  could  have  stood.  Un- 
der these  circumstances  it  must  be  determin- 
ed whether  there  can  be  a  recovery. 

The  learned  counsel  for  appellant  rely  up- 
on a  line  of  cases  In  which  it  has  been  held 
that  the  emission  of  steam  and  smoke  are 
the  necessary  accompaniment  of  the  use  of 
Iocomotiv«  engines,  and  that  it  is  only  in  ex- 
ceptional cases  where  negligence  can  be  im- 
puted to  railroad  companies  because  horses 
on  the  highway  are  frightened  by  escaping 
steam.  As  a  general  proposition  this  may 
be  acc^ted  as  a  correct  statement  of  the 
mlOi  It  has  been  frequently  held  that  the 
running  of  locomotives  in  the  usual  method 
or  of  blowing  off  steam  for  proper  purposes 
is  not  negligence.  This  is  a  sound  rule,  and 
there  Is  no  disposition  to  disturb  it  An  ex- 
amination of  the  cases  dted  by  appellant 
will  show  that  this  rule  has  been  followed 
and  each  case  properly  decided  under  its  par- 
ticular facts.  We  are  not  convinced,  how- 
ever, that  the  case  at  bar  is  ruled  by  any 
of  the  cases  cited,  or  that  anything  said  In 
those  cases  was  intended  to  announce  a  prin- 
ciple which  would  deny  the  right  to  recover 
under  the  facts  here  presented.  The  rule 
is  want  of  care  under  the  circumstances.  It 
is  true  that  a  railroad  company  has  ordi- 
narily the  right  to  the  exclusive  use  of  its 
tracks  and  rlgbt  of  way,  and  that  it  enjoys 
the  privilege  of  running  its  trains  and  operat- 
ing Its  engines  according  to  its  rules  and 
regulations  for  every  proper  purpose.  At 
grade  crossings  the  situation  is  somewhat 
different  The  railroad  company  does  not 
have  the  exclusive  use,  and  the  rights  of  the 
public  must  be  considered.  The  railroad  com- 
pany, on  one  band,  and  a  traveler  on  the 
highway,  on  the  other,  each  has  a  duty  to 
perform  respecting  the  rights  of  the  other. 
In  the  present  case  the  appellee  was  driving 
on  a  street  where  he  had  a  right  to  be.  He 
had  a  right  to  drive  his  team  over  the  cross- 
ing, and  It  is  not  contended  that  be  was 
negligent  in  the  performance  of  any  duty 
Imposed  upon  him.  He  saw  an  engine  stand- 
ing at  rest  without  showing  any  signs  of 
moving.  It  extmded  out  into  the  street  It 
was  necessary  for  him  to  pass  it  He  at- 
tempted to  do  so,  and  Just  as  he  got  in  front 
of  the  engine  the  steam  was  suddenly  and 
without  warning  blown  off  with  such  force 
as  to  frighten  his  horse  and  cause  the  In- 
juries complained  of.  We  think  under  these 
circumstances  it  was  for  the  Jury  to  deter- 
mine whether  the  railroad  company  In  the 
exercise  of  its  rights  and  privileges  had  due 
regard  for  the  rights  of  the  appellee  by  per- 
mitting the  steam  to  be  blown  off  without 
any  warning  or  notice  Just  as  his  horse  pass- 
ed in  front  of  the  engine. 

Judgment  aflBrmed. 
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BOWLES  et  •!.  ▼.  MINOT  et  al. 
(Snpreme  Court  of  Vermont    Franklin.    Sept. 

7,  1909.) 
L  Estoppel  (|  28*)  —  EJsioppei,  bt  Dxed  — 
Common  Obamtob. 

Where  both  parties  claim  title  through  the 
nme  aource,  neither  can  dispute  the  title  of  the 
common  grantor. 

[Ed.    Note.— For   other   cases,    see    Estoppel, 
Cent.  Dig.  »  e»;   Dec.  Dig.  S  29. •] 

Z  Pbopebty   (I   10*)— PosSKSSioH— Pbescmp- 

TIONB. 

Persons  obtaining  a  good  title  to  premises 
will  be  treated  as  having  reoeived  iwssession 
along  with  the  deed,  though  it  is  not  shown 
that  they  actually  took  possession. 

[Ed.  Note.— For  other  cases,  see  Property,  Dec. 
Dig.  §  10.*] 

8.  MOBTOAGES     (I     319*)— DmOHABOK— Pbe- 

BimPTION. 

There  is  no  presumption  that  a  mortgace 
note  was  paid  at  maturity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  855-863;   Dec  Dig.  S  319.*] 

4.  MoBTOAGES  ({  137*)— Rights  ot  Mobtoa- 

OEB— Legal  Title. 

While  the  legal  title  passes  to  a  mortgagee 
•Ml  condition  broken,  he  holds  it  only  as  security 
for  the  debt,  and  the  burden  is  on  him  to  show 
that  his  title  has  been  enlarged. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  274;   Dec  Dig.  |  137.*] 

8.  MOBTOAOES  (S  319*)— PBEStniPTioNS— Coir- 
vetance  of  Mobtoaoob's  Intebest. 

The  law  will  presume  a  relinquishment  to 

the  mortgagee  of  the  mortgagor's  interest  only 

in  case  of  actual  possession  by  the  mortgagee. 
[Ed.   Note.— For  other  cases,   see  Mortgages, 

Cent  Dig.  §S  873,  913 ;  Dec  Dig.  §  319.*] 

6.  MOBTOAOES    (i    819*)— DiBOHABGB— LDOTA- 
TIOR. 

The  lapse  of  15  years  without  recognition 
of  the  mortgagee's  interest  by  payment  or  oth- 
em'ise,  and  without  enforcement  of  the  security, 
defeats  his  interest  in  the  property  by  presump- 
tion of  payment 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  it  855-863 ;   Dec  Dig.  i  319.*] 

7.  Abandonmeht  (J  4*)— Real  Pbopebtt. 

Failure  to  occupy  land  for  an  indefinite 
time  does  not  constitute  abandonment  of  title. 

[Ed.  Note. — For  other  cases,  see  Abandon- 
ment, Cent  Dig.  SS  3,  4 ;   Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13 ;  vol.  8,  p.  7559.] 

8.  Watebs  and  Wateb  CoirBSES  ({  48*)— Wa- 
xes Rights— Abandonment. 

The  right  to  use  water  power  is  not  lost  by 
its  nonuser. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  38;  Dec  Dig.  { 
48.*] 

8.  Watebb   and    Wateb   Coubsbs  (|   48*)  — 
Abandonment— Intention. 

There  can  be  no  abandonment  without  in- 
tention to  abandon,  so  that  mere  nonuser  of  wa- 
ter power  would  not  justify  an  inference  of  in- 
tention to  abandon  it  even  if  right  to  use  it 
could  be  lost  by  nonuser. 

[Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  i  38;    Dec  Dig.  { 
4o.  J 

10.  WAims  AND  Wateb  Coubses  ({  48*)— 
Abandonment- Evidence. 

Because  of  the  peculiar  nature  of  the  prop- 
erty, the  nonuser  of  water  power  would  not  jus- 


102? 

'  tify  an  inference  of  its  abandonment  even  if 
rignt  thereto  was  capable  of  being  abandoned, 
nor  will  abandonment  be  inferred  from  failure 
to  pay  taxes. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  38;  Dec  Dig.  { 
48.*] 

11.  Watebs  and  Wateb  Coubses  (S   156*)— 
Intebest  Qbanted— Wateb  Foweb. 

A  grant  of  land  "with  the  privilege  of  tak- 
irf  ana  using  from  the  flume  now  occupied"  by 
a  certain  person  "or  any  other  flume  which  may 
be  there  located  sufficient  water  to  carry  two 
tnb  bellows  for  a  blast  furnace"  made  tlie  ref- 
erence to  the  tub  bellows,  the  measure  of  the 
power  granted,  and  not  B  restriction  on  its  use, 
so  that  the  fact  that  tub  bellows  are  no  longer 
used  in  manufacturing  Iron  did  not  avoid  tbc 
grant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  174-183;  Dec. 
Dig.  J  166.*] 

12.  Advebse  Possessior  (f  68*)— Essentials 
—Claim  o»  Right. 

Where  the  tract  In  question  was  excepted 
from  a  conveyance,  the  inclosure  of  snch  tract 
by  one  holding  under  the  grantee  in  the  convey- 
ance, and  use  thereof  as  a  hog  lot,  did  not  give 
title  by  adverse  possession ;  nothing  shomng 
that  the  user  was  under  a  claim  of  right 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i$  387-393;  Dec  Dig.  { 
68.*] 

13.  Advebse  Possession  (|  100*)— Possession 

OF  PABT— SUKFICIENCT  OF  DESCBIPTION. 

Defendant's  title  originated  in  a  deed  of  the 
undivided  half  of  28  acres  of  an  original  allot- 
ment, which  28  acres  covered  water  privileges 
and  mills,  and  the  deed  to  the  remaining  bait 
stated  that  it  was  to  the  whole  of  the  lot  on 
which  the  grantor  then  resided.  The  subsequent 
grants  described  the  property  by  reference  to 
the  original  description,  except  one  deed  which 
convej-ed  a  larger  tract  from  which  the  undivid- 
ed half  of  the  28  acres  was  excepted,  and  the 
grantee's  subsequent  deed  bounded  tbe  premises 
by  general  reference  to  lands  of  others.  HeU. 
that  tbe  doctrine  that  the  adverse  possession 
of  a  part  is  equivalent  to  the  possession  of  tbe 
whole  only  applies  to  possession  under  a  deed 
giving  definite  boundaries,  and  the  original  grant 
of  the  undivided  half  of  the  28  acres  did  not 
sufGciently  designate  tbe  boundaries  to  support 
a  claim  of  constructive  adverse  possession.    - 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  547-574;  Dec  Dig.  $ 
100.*] 

14.  BouNDABiES  (I  6*)— Coubses. 

The  diange  of  a  course  in  a  subsequent  deed 
from  "northeasterly"  to  "northwesterly"  as  well 
as  other  variations  from  the  original  description 
ma^  be  disregarded  as  immaterial,  where  the  de- 
scription as  taken  from  all  the  deeds  shows  that 
the  changes  were  errors. 

[Eld.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  47-57 ;  Dec  Dig.  i  6.*] 

15.  BOUNDABIEB  (|  6*)— COUBSEB. 

A  call  in  a  deed  for  50  feet,  more  or  less, 
in  a  certain  direction,  must  be  taken  to  be  the 
length  stated,  unless  the  distance  is  controlled 
by  other  calls. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  i$  47-57;  Dec  Dig.  f  a*] 

16.  BOURDABIES   ({  6*)— COUtSES. 

The  court  cannot  disregard  the  direction 
of  the  starting  point  as  given  in  tbe  deed  with- 
out some  definite  information  concerning  the 
monuments  showing  the  course  to  be  erroneous. 
[Ed.  Note.— For  other  cases,  se^  Boundaries, 
Cent  Dig.  §S  47-67;    Dec  Dig.  g  e.*l 
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Appeal  In  Chancery,  Franklin  Connty; 
Denry  R.  Start,  Chancellor. 

Suit  by  Margaret  B.  Sowles  and  others 
etalnat  Harriet  G.  Minot  and  others.  From 
a  pro  forma  decree  dismissing  the  bill,  the 
orators  appeal.    Affirmed  upon  stipulation. 

The  following  is  the  map  referred  to  in  the 
opinion: 
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Argued  before  ROWELL,  a  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON,  and 
POWERS,  JJ. 

B.  A.  Sowles  and  Farrlngton  ft  Post,  for  the 
orators.  Fuller  C-  Smith  and  C  O.  Austin 
&  Sons,  for  defendants. 

MUNSON,  J.  This  case  was  fully  heard 
by  the  late  Henry  E.  Rustedt  as  special  mas- 
ter. His  death  occurred  soon  after  the  hear- 
ing was  completed,  and  without  a  report 
having  been  filed.  The  testimony  having  been 
stenographlcally  reported,  the  parties  agreed 
that  the  case  might  be  heard  by  the  late 
Chancellor  Start  on  the  depositions,  exhibits 
and  evidence  taken,  and  joined  in  a  request 
that  the  chancellor  inspect  the  premises.  It 
was  also  agreed  that,  if  either  party  consider- 
ed further  testimony  necessary,  such  party 
might  apply  to  the  chancellor  for  permission 
to  Introduce  It,  and  that  the  chancellor  In  his 
discretion  might  order  It  to  be  taken  and  pre- 
scribe the  form  of  taking.  Nothing  was  done 
under  this  provision;  and  the  case  was  finally 
disposed  of  by  Chancellor  Start,  then  in  fall- 
ing health,  strictly  pro  forma  and  without 
bearing.  So  the  case  is  before  us  for  the 
determination  of  both  fact  and  law;  and, 
the  proposition  for  a  view  of  the  premises 
made  by  one  party  since  the  hearing  not  be- 
ing acceded  to  by  all  the  parties,  it  becomes 
necessary  for  ns  to  settle  the  facts  without 
the  benefit  of  the  Inspection  contemplated  by 
the  original  agreement. 

Tlxo  bill  alleges  ownership  of  a  water  priVl- 
togf  oa  Bolrfaz  Falls  under  deeds  from  Dan« 


lel  WilklDB  and  snceesslve  grantors,  concern- 
ing which  It  is  stated  that  the  defendants 
claim  Inaccuracies  of  description;  and  al- 
leges that  the  defendants  are  about  to  destroy 
the  power  by  a  removal  of  rocks  that  will 
change  the  channel,  and  prays  for  an  Injunc- 
tion in  that  behalf  and  a  quieting  of  the  ora- 
tors' title.  The  answer  denies  that  the  title 
remained  In  Wilkins'  grantees  until  they 
made  conveyance^  and  alleges  that.  If  the 
title  did  remain  in  them  and  pass  by  their 
conveyance.  It  has  since  been  lost  by  adverse 
possession ;  denies  that  there  Is  any  inaccur- 
acy of  description  in  the  Wilkins  deed,  but 
allies  that  it  Is  now  impossible  to  locate  the 
grant ;  denies  that  the  defendants  have  made 
or  contemplate  making  any  change  In  the 
channel,  and  alleges  that  natural  alterations 
in  the  bed  of  the  stream  have  destroyed  the 
power  in  question.  Before  taking  up  the  ora- 
tors' chain  of  title,  it  will  be  well  to  refer  to 
some  earlier  conveyances.  Prior  to  May  25, 
1803,  Asa  Wilkins  became  the  owner  of  a 
large  tract  of  land  which  Included  Fairfax 
Falls.  On  that  day  he  conveyed  to  Louis 
SherrlU  a  privilege  on  or  adjoining  the  falls, 
a  little  above  the  old  sawmill,  for  the  purpose 
of  a  carding  machine,  with  the  privilege  of  a 
road  to  and  from  said  machine,  and  the  privi- 
lege of  drawing  what  water  might  be  neces- 
sary for  carrying  on  the  business  of  said 
machine.  December  1,  1803,  Asa  Wilkins 
executed  to  Daniel  Wilkins  a  warranty  deed 
of  one-third  of  the  farm  and  mills.  October 
6,  1809,  said  Asa  conveyed  to  William  Crane 
one-half  of  certain  carding  machines,  carding 
machine  house,  and  road  thereto,  with  the 
privilege  of  drawing  waiter  to  carry  said  ma- 
chines or  to  carry  on  any  business  that  could 
be  done  in  said  bouse,  the  water  privilege  to 
revert  if  the  carding  machines  should  be  re- 
moved or  not  kept  in  repair,  which  deed  re- 
cited that  the  machines  and  house  were  the 
same  built  by  Louis  SherrlU  and  sold  by 
Sherrlll  to  the  grantor.  April  2,  1816,  Asa 
Wilkins  quitclaimed  to  Daniel  Wilkins  the 
entire  tract  and  falls,  with  mills  and  other 
buildings  thereon.  April  10,  1816,  Daniel 
W^ilkins  conveyed  to  William  Crane  a  piece 
"beginning  at  a  notch  In  the  rocks  at  the 
southwest  corner  of  the  carding  machine 
house,  •  •  •  thence  north  thirty  three 
degrees  east  forty-four  feet,  thence  west  thir- 
ty three  degrees  north  forty  feet,  thence 
south  forty  four  feet,  thence  east  thirty  three 
degrees  south  thirty  two  feet  to  the  first 
mentioned  bounds,"  with  the  privilege  of 
drawing  water  to  carry  on  the  business  of 
carding  wool  and  the  clothiers'  works,  or  wa- 
ter to  carry  on  any  other  business  drawlnp 
the  same  quantity  as  the  carding  and  cloth 
dressing  business.  January  22,  1822,  Daniel 
Wilkins  conveyed  to  W.  B.  Parker  and  I.  A. 
Webster  a  site  for  a  gristmill  describing  it 
as  bcsinnlug  about  two  rods '  and  one-half 
couthcast  from  the  southeast  comer  of  the 
Crano  mill,  with  the  privilege  of  taking  wa- 
ter from  tbo  dam. 

Wc  come  cow  to  a  ciuiemeut  of  the  oratort>' 
tltla    ;ranu«i7  H  1828»  Donlel  WUkins  oon- 
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ytsy^A  by  warranty  deed  to  David  Nichols  and 
Allen  li.  Nichols,  for  an  expressed  consMera- 
tlon  of  f75,  property  described  as  follows: 
"Beginning  northeasterly  of  Crane's  cartling 
works,  at  a  rock  notched  N,  thence  southerly,  or 
south,  thirty  degrees  west  forty  feet  to  a  cross 
in  a  rock,  thence  making  a  right  angle  and  run- 
ning westerly  fourteen  feet,  thence  making  a 
right  angle  and  ninuing  southerly  ten  feet, 
thence  making  snother  right  angle  and  running 
easterly  fifty  feet,  be  the  same  more  or  less,  to 
the  road  lending  to  Crane's  carding  works, 
thence  on  said  road  fifty  feet  to  a  stake  and 
stones,  from  thence  making  a  right  angle  and 
running  westerly  to  the  first  mentioned  bounds, 
with  the  privilege  of  taking  and  using  from  the 
flume  now  occupied  by  said  Crane,  or  any  other 
flume  which  may  be  there  erected,  sufficient  wa- 
ter to  carry  two  tub  l>ellowg  for  a  blast  furnace, 
reserving  to  said  Crane  the  right  of  water  suffi- 
cient for  his  carding  and  clothing  works." 

On  the  same  day  the  grantees  of  the  prem- 
ises mortgaged  them  to  the  grantor  to  secure 
a  promissory  note  for  $76,  to  be  paid  In  hol- 
low ware  or  Iron  castings  on  or  before  Octobn 
1, 1829,  with  Interest  The  mortgage  was  re- 
corded before  the  maturity  of  the  note,  and 
has  not  been  discharged  of  record.  Nothing 
appears  regarding  the  payment  or  possession 
of  the  note.  November  10,  1848,  David  Nich- 
ols and  Allen  L.  Nichols  quitclaimed  the  prem- 
ises to  Andrew  J.  Soule;  the  signature  of  Da- 
vid having  but  one  witness.  August  22, 1865, 
Soule  executed  to  Hiram  Bellows  a  quitclaim 
that  was  evidently  Intended  to  convey  the 
same  property.  In  the  last  two  deeds  the 
course  of  the  first  line  was  given  as  39°  west 
Instead  of  80°,  and  In  the  last  deed  the  place 
of  beginning  was  put  northwesterly  from 
Crane's  mill  instead  of  northeasterly,  and  the 
call  for  a  right  angle  In  running  the  third  line 
was  omitted.  Bellows  died  In  1876  without 
having  conveyed  the  title,  and  the  oratrlx, 
Margaret,  claims  the  property  under  his  will 
and  the  will  of  his  wife,  Susan  B.,  who  died 
In  1880.  Privileges  upon  the  falls  other  than 
the  ones  above  described  were  subsequently 
granted  by  those  who  took  the  remainder  of 
Daniel  Wilklns'  right;  and  there  have  been 
many  conveyances  of  the  different  interests, 
as  shown  by  the  84  deeds  Introduced  by  the 
defendants.  For  the  purposes  of  this  in- 
quiry, It  may  be  assumed  that  all  the  rights, 
except  the  One  claimed  by  the  orators,  are 
now  united  In  the  defendants  by  written  evi- 
dences of  title.  It  will  be  necessary  to  trace 
the  main  line  of  these  conveyances. 

January  8,  1833,  Daniel  Wilklns  conveyed 
to  Erastus  Cross  by  warranty  deed  "one 
equal  undivided  half  of  28  acres  of  land  of 
the  original  right  of  Frances  Panton  or  Fan- 
ton,  which  28  acres  covers  the  grant  In  Fair- 
fax on  the  river  Lamoille,  together  with  the 
water  privileges  and  mills  thereon  standing," 
In  which  deed  exceptions  were  made  of  the 
gristmill  privilege  deeded  to  Parker  and  Web- 
ster, the  carding  and  cloth  dyeing  privileges 
deeded  to  William  Crane,  and  certain  parcels 
not  connected  with  water  rights.  March  12, 
1S33,  Wilklns  quitclaimed  to  Erastus  Cross 
as  follows:  "All  my  right  .  •  •  *  in  the 
whole  of  the  lot  of  land  on  which  I  now  re- 


side, and  one  equal  nndlvldca  half  of  which 
I  conveyed  to  6.1  Id  Cross  by  deed  ♦  •  • 
dated  January  6,  1S33,  meaning  hereby  to 
convey  the  other  equal  nndivided  half  of 
said  lot,"  referring  to  the  record  of  said 
deed  for  further  particulars.  Erastus  Cross 
had  previously  become  the  owner  of  the  grist- 
mill property  by  deed  from  Isaac  N.  Soule 
dated  December  8,  1832;  and  on  the  23d  of 
December,  1833,  he  quitclaimed  certain  land 
to  Joseph  Cross  by  the  following  description: 
"Being  the  same  deeded  to  me  by  Isaac  N. 
Soule  and  Daniel  Wilklns  A.  D.  1832,  also 
all  right  and  title  I  have  In  a  grist  mill,  saw 
mill,  and  shingle  mill,  all  deeded  me  by  said 
Soule  and  Wilklns.  for  a  more  particular  de- 
scription of  which  reference  being  had  to 
said  deeds."  April  3,  1834,  Joseph  Cross 
quitclaimed  to  Erastus  Cross  as  follows:  "Be- 
ing the  same  land  mills  and  machinery  and 
the  whole  of  the  estate  that  the  said  Erastus 
deeded  to  me  •  •  •  December  23, 1833" — 
referring  to  the  record  of  said  deed  for  a 
more  particular  description,  and  excepting 
the  gristmill  property  and  the  shingle  ma- 
chine. On  the  same  day  Erastus  Cross  quit- 
claimed to  John  Warner  and  Silas  W.  Brush, 
describing  the  property  as  ail  the  estate  deed- 
ed him  by  Daniel  Wilklns  by  his  deeds  of 
January  8  and  March  12, 1833,  and  referring 
to  the  records.  May  24,  1834,  Brush  quit- 
claimed to  Warner  as  follows:  "All  the  right, 
title  and  Interest  I  have  In  and  to  •  •  • 
the  Fairfax  Falls,  meaning  hereby  to  convey 
all  the  land  I  ever  owned  In  the  town  of  - 
Fairfax."  October  27,  1836,  William  Crane 
quitclaimed  to  Warner  and  Brush  the  follow- 
ing: "All  my  right  *  •  •  in  the  water 
privilege  at  Wilklns  Falls  so-called  •  •  • 
with  ray  other  privileges  appertaining  to  said 
water  privilege."  February  3,  1840,  Warner 
conveyed  to  Silas  Smith  property  described 
substantially  as  follows:  All  the  real  estate 
deeded  me  by  Erastus  Cross  April  jS,  1834, 
and  a  certain  other  piece  deeded  me  by  Wil- 
liam Crane,  being  the' same  land  deeded  him 
by  Daniel  Wilklns  April  10,  1816— referring 
for  further  description  to  the  records  of  ail 
the  deeds  mentioned,  with  the  privilege  of 
erecting  a  gristmill  or  other  machinery  on  the 
last-described  premises,  with  the  right  to  use 
the  quantity  of  water  specified  In  Wilklns' 
deed  to  Crane.  March  22,  1845,  Smith  quit- 
claimed to  Warner,  describing  the  proiwrty 
as  the  same  deeded  to  him  by  Warner,  with 
reference  to  the  record.  In  the  meantime 
Solomon  Bradley  bad  become  the  owner  of 
the  gristmill  property  by  deed  from  Joseph 
Cross.  January  10,  1840,  Warner  deeded  to 
Bllnn  and  Barstow  a  piece  extending  from 
the  bridge  above  the  dam  northerly  to  the 
gristmill  property.  April  6,  1852,  Warner 
conveyed  to  Samuel  N.  Gant  by  metes  and 
bounds  a  tract  on  both  sides  of  the  river, 
which  is  further  described  as  follows: 

"Meaning  to  convey  all  the  lands  and  water 
privileges  m  and  about  the  great  falls  •  ♦  • 
whether  described  in  the  above  description  or 
not.  excepting  all  I  have  heretofore  deeded  to 
Blinn  and  Barstow,  also  the  old  grist  mill  privi- 
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lege,  also  the  privilege  deeded  to  Daniel  Nichols 
and  Allen  L.  Nichols  b;  Daniel  Wilkins  the 
14th  daj  of  Jan.  1828." 

Jannary  31,  1881,  Gant  quitclaimed  the 
property  to  Harriet  O.  Minot,  iMunding  it  by 
adjoining  owners,  and  describing  it  further  .as 
all  the  land  he  owned  at  or  about  Fairfax 
Falls  and  the  water  privileges  connected  there- 
with; and  on  the  same  day  Mrs.  Minot  quit- 
claimed an  undivided  half  of  this  to  Susan  E. 
Oant  June  8,  1902,  Mrs.  Minot  and  the  heirs 
of  Mrs.  Gant  quitclaimed  the  entire  tract  to 
certain  of  these  defendants. 

The  general  course  of  the  Lamoille  river 
through  the  section  involved  in  our.  inquiry 
is  about  north.  The  fall  consists  of  an  ir- 
regular descent,  covering  about  SO  rods  apd 
amounting  to  nearly  90  feet  All  the  mills 
and  mill  sites  mentioned  in  the  exhibits  and 
testimony  are  on  the  easterly  bank.  The 
mills  now  existing  are  located  at  the  head 
of  the  falls,  and  are  supplied  from  the  dam. 
Prior  to  1873  there  were  mills  just  below  the 
falls  which  took  their  power  from  a  lower 
point  hereinafter  described.  The  questions 
of  location  to  be  determined  are  confined  to 
the  section  between  these  upper  and  lower 
mlllsltes.  The  highway  runs  a  few  rods  from 
the  river  in  the  same  general  direction,  but 
makes  the  first  part  of  the  descent  from  the 
upper  level  with  a  slight  bend  towards  the 
stream,  after  which  It  runs  in  a  straight  line 
a  little  east  of  north.  Irregular  ledges  cor- 
responding with  the  upper  section  of  the  falls 
'  run  diagonally  across  the  space  between  the 
river  and  the  road  in  a  northeasterly  direc- 
tion, striking  the  road  at  the  lower  part  of 
the  bend.  Running  beneath  these  upper 
ledges,  from  a  point  in  the  highway  at  the 
lower  end  of  the  bend  to  a  small  level  space 
near  the  edge  of  the  falls,  in  a  line  nearly 
straight,  is  a  natural  j)ath,  much  used  in 
later  times  by  parties  visiting  the  falls.  A 
few  feet  from  the  highway  on  the  northerly 
edge  of  this  path  is  a  large  flat  rock,  which 
is  of  Importance  In  our  Inquiry.  From  this 
path  beneath  the  upper  ledges,  and  from  the 
westerly  line  of  the  straight  road  north  of 
the  bend,  there  is  a  steep  and  rocky  descent 
toward  the  stream.  The  narrowest  place  be- 
tween the  road  and  the  river  is  in  an  east 
and  west  line  crossing  the  flat  rock,  and 
south  of  this  line  the  rocky  descent  extends 
to  'the  edge  of  the  stream.  The  marks  upon 
the  rocks  called  for  by  the  orators'  deeds 
have  not  been  found.  The  other  objects  meu- 
tioned  in  the  description  are  Crane's  card- 
ing mill,  the  road  leading  to  it,  and  the  flume 
supplying  it  So  the  first  point  of  inquiry  is 
the  location  of  Crane's  carding  mill.  This 
building  was  carried  off  by  a  flood  in  the 
early  SO's.  It  was  without  artificial  stone 
foundation,  and  no  vestige  of  it  remains. 
But  the  parties  are  agreed  that  some  part 
of  the  building  stood  on  the  flat  rock  above 
mentioned,  marked  "H"  on  the  orators'  plan ; 
and  all  the  evidence  indicates  that  the  rear 

'  the  building  stood  on  timbers  resting  on 
-  rocky  slope  i)efore  described.    There  is 


no  satisfactory  erldence  of  tbe  size  and  shape 
of  the  building.  Without  presenting  in  de- 
tail the  evidence  upon  which  our  conclusion 
Is  based,  we  locate  the  northeasterly  comer 
of  the  Crane  mill  on  the  westerly  part  of  the 
flat  rock  with  the  easterly  face  of  the  build- 
ing extending  upon  and  along  the  edge  of  the 
path  as  It  is  Indicated  on  the  orators'  plan. 

The  power  which  supplied  Crane's  mill, 
as  well  as  the  mills  below,  came  from  a 
point  more  than  half  way  down  the  falls, 
where  a  large  rock  standing  a  few  feet  from 
tbe  edge  of  the  river  separated  some  of  the 
water  from  tbe  main  body  of  the  stream, 
and  caused  it  to  flow  for  a  short  distance  in 
a  separate  channel,  divided  from  the  main 
channel  by  a  ledse  of  rocks.  TTie  rock  first 
referred  to  in  connection  with  rocks  in  tbe 
t>ank  opposite  to  it  formed  a  natural  frame, 
in  which  a  structure  was  placed  to  control 
the  flow,  and  from  wliich  a  flume  conducted 
water  to  tbe  mill.  This  gorge  in  tbe  roclcs, 
where  tbe  Crane  bulkhead  was  located.  Is 
nearly  opposite  the  spot  before  described  as 
the  lower  terminus  of  the  path  now  used  by 
parties  visiting  the  falls.  The  orators  claim 
that  this  path  marks  the  location  of  the  old 
road  referred  to  In  their  deeds.  The  defend- 
ants Insist  that  there  never  was  a  road  here, 
and  that.  If  there  was,  it  could  not  be  called 
a  road  leading  to  Crane's  mill.  The  distance 
from  the  flat  rock  to  tbe  end  of  tbe  path  Is 
about  9  or  10  rods.  We  conclude  from  tbe 
evidence  that  neither  the  grade  nor  the  ad- 
jacent rocks  were  such  as  to  make  tbe  loca- 
tion Impracticable  for  teams.  The  defend- 
ants introduced  some  testimony  as  to  Indi- 
cations of  an  old  road  that  left  the  highway 
at  a  point  a  little  distance  north  of  the  flat 
rock  and  came  down  towards  tbe  river  in 
the  rear  of  the  Crane  millslte,  but  we  do  not 
flnd  that  there  was  such  a  road.  It  is  true 
that  the  road  claimed  by  the  orators  must 
have  ended  at  the  spot  described  as  the  end 
of  the  path.  The  evidence  precludes  the  pos- 
sibility of  its  being  a  section  of  a  road  com- 
ing down  the  rocks  from  the  souttu  But  the 
terminus  described  Is  at  the  top  of  a  steep 
slope  that  goes  down  to  the  gorge  where  the 
bulkhead  was  located.  There  is  no  sugges- 
tion that  the  vicinity  of  the  bulkhead  was 
accessible  to  teams  coming  up  the  bank  of 
the  stream  from  the  flat  below.  The  testi- 
mony of  witnesses  who  in  their  youth  work- 
ed in  the  lower  mills,  and  assisted  in  the 
work  of  maintaining  the  bulkhead  at  this 
point,  gives  us  a  general  understanding  of 
the  timbers  required  in  its  construction,  and 
the  frequency  with  which  they  were  carried 
out  by  flood,  wood  and  ice;  and  we  can  Judge 
from  this  what  was  going  on  in  the  earlier 
period  concerning  which  no  testimony  can 
be  had.  Tbe  Crane  carding  mill  had  been 
In  operation  25  years  when  the  deed  to  the 
Nicholses  was  given,  and  It  may  easily  be 
conceived  that  this  line  of  approach  to  the 
bulkhead  had  then  become  known  as  a  road 
used  in  connection  with  the  carding  mill,  and 
that  a  surveyor  running  a  line  from  the  bulk* 

Digitized  by  CjOOQIC 


▼t) 


SOWLBIS  v.  BnNOT. 


1029 


hea4  to  the  end  of  It  might  describe  It  as  the 
road  leading  to  Crane's  mill.  The  descrip- 
tltm  In  the  orators'  deeds,  taken  as  It  reads, 
requires  that  the  lot  be  located  northerly 
from  the  Crane  mUlslte.  The  orators  read 
the  direction  governing  the  starting  point 
"southwesterly,"  instead  of  "northeasterly," 
as  given  in  the  first  deed  or  "northwesterly," 
as  given  in  the  deed  to  Bellows,  and  so  bring 
the  lot  southerly  from  the  Crane  miUslte. 
This  enftbles  them  to  locate  the  westerly 
lines  of  the  lot  on  the  stream  with  the  easter- 
ly line  resting  on  the  lower  part  of  the  path 
or  road  above  described.  This  location  lacks 
tne  confirmation  of  the  artificial  marks-oaed 
to  designate  the  main  westerly  line;  but  the 
defendants  claim,  and  their  evidence  tends 
to  show,  that  rocks  from  the  bank  of  the 
stream  in  this  vicinity  have  been  carried  out 
by  floods.  We  have  seen  that  the  lot  as 
plotted  has  at  its  southwesterly  comer  a 
projection  14  feet  long  by  10  wida  The 
length  of  this  projection  Is  such  that,  when 
the  main  westerly  line  of  the  lot  Is  brought 
upon  the  margin  of  the  stream,  the  projec- 
tion spans  the  gorge  before  described,  bring- 
ing the  end  line  of  the  projection  on  the 
onter  roclc  The  witnesses  are  agreed  that 
the  lower  line  of  the  projection  as  surveyed 
crosses  the  gorge  about  where  Crane's  dam 
and  gate  were  located.  It  may  be  that  the 
lot  can  be  located  substantially  as  claimed 
by  the  orators  if  the  court  Is  Justified  In 
rejecting  the  starting  point  as  given,  a  ques- 
tion which  Is  left  for  further  consideration. 
The  Nicholses  must  be  treated  as  obtain- 
ing a  good  title  to  the  premises  covered  by 
their  deed,  for  the  parties  claim  from  a  com- 
mon sonrce.  Ames  v.  Beckley,  48  Yt  305. 
There  Is  no  evidence  that  they  ever  went  up- 
oa  the  land,  but  they  are  to  be  treated  as 
having  received  the  possession  with  their 
deed.  Davenport  v.  Newton,  71  Vt  11,  42 
Atl.  1087.  There  Is  no  presumption  that  the 
mortgage  note  was  paid,  at  maturity,  and  un- 
der our  holdings  the  legal  tlUe  passes  to 
the  mortgagee  on  condition  broken.  But  the 
mortgagee  holds  the  title  thus  received  only 
for  the  purpose  of  security,  and  the  burden 
is  on  him  and  those  claiming  in  his  right 
to  show  anything  done  In  enlargement  of  the 
title.  There  is  no  evidence  that  Wllklns  or 
his  grantees  took  possession  under  the  mort- 
gage within  the  statutory  period,  and  it  is 
only  in  support  of  an  actual  possession  that 
the  law  will  presume  a  conveyance  or  other 
relinquishment  of  the  mortgagor's  Interest  to 
the  mortgagee.  Appleton  v.  Edson,  8  Vt  239; 
Brown  v.  Edson,  23  Vt  435,  450.  The  lapse 
Of  15  years  without  payment  or  other  recog- 
nition, and  without  an  enforcement  of  the 
security  in  any  manner,  will  defeat  the  mort- 
gagee's right  Whitney  v.  French,  25  Vt 
663.  Nor  will  the  law  of  abandonment  avail 
the  defendants.  A  failure  to  occupy  land  for 
an  Indefinite  time  does  not  constitute  an 
abandonment  of  title  or  possession.  2  Wash. 
Real  Prop.  453,  457;  Perkins  v.  Blood,  30 
Vt  273,  283;  Langdon  v.  Templeton,  08  Vt 
173, 180,  28  Atl.  866;  DaT«oport  T.  Newton, 


71  Vt  11, 17,  42  Atl.  1087.  The  water  power 
covered  by  the  deeds  has  not  been  lost  by 
nonuser.  Adams  t.  Barney,  25  Vt  225.  It 
is  generally  said  that  real  property,  cor- 
poreal or  Incorporeal,  held  by  grant,  cannot 
be  lost  by  abandonment  1  Cyc.  6;  note  40 
Am.  Dec.  466.  But  if  the  law  Is  otherwise,  . 
there  can  be  no  abandonment  withont  an 
intention  to  abandon.  Moon  t.  Rollins.  36 
CaL  333,  95  Am.  Dec.  181;  Dyer  ▼.  Sanfoid, 
9  Mete.  (Mass.)  395,  43  Am.  Dec.  899.  And 
most  authorities  hold  that  this  Intention 
cannot  be  Inferred  from  nonuser  alone.  1 
Oyc  6.  But,  If  not  precluded  by  legal  rule^ 
we  should  not  draw  the  Inference  from  an 
omission  to  use  property  of  this  character. 
Nor  will  an  abandonment  be  Inferred  from 
the  nonpayment  of  taxes.  Mayor  of  Phila- 
delphia V.  Riddle,  25  Pa.  259;  Keane  v.  Can- 
novan,  21  Cal.  291,  82  Am.  Dec.  738;  Davis 
V.  Perley,  30  Col.  630.  We  cannot  find  the 
fact  of  abandonment  from  the  few  indefinite 
statements  regarding  the  business  and  pei^ 
sonal  history  of  the  Nicholses.  It  Is  not  nec- 
essary at  this  time  to  consider  the  effect  of 
a  deed  having  but  one  witness.  The  deed 
to  Soule  was  properly  executed  on  the  part 
of  Allen  L.  Nichols,  and  so  conveyed  an  un- 
divided half  of  the  property.  Defendants 
also  claim  from  the  evidence  that  the  changes 
in  the  process  of  manufacturing  Iron  ware 
have  been  such  that  tub  bellows  are  no 
longer  used,  and  contend  that  the  power 
can  be  applied  to  nothing  else.  It  Is  not  nec- 
essary to  inquire  as  to  the  fact,  for  we  con- 
strue the  words  of  the  deed  to  be  a  measure 
of  the  power  granted,  and  not  a  restriction 
of  its  nse.  So  the  orators  have  at  least  an 
undivided  half  of  whatever  land  and  power 
were  conveyed  by  the  Wilkins  deed.  If  the 
property  can  be  located  with  sufficient  cer- 
tainty, and  has  not  been  lost  by  adverse  pos- 
session. 

If  the  lot  lies  where  the  orators  have  locat 
ed  It  It  has  not  been  lost  by  adverse  posses- 
sion, actual  or  constructive.  The  man  whd 
had  charge  of  the  adjacent  property  under 
Gant  put  up  two  lengths  of  fence  where  they 
were  sufficient  In  connection  with  a  ledge  to 
keep  hogs  on  a  small  tract  which  included 
this  parcel,  and  occupied  the  parcel  In  this 
manner  from  1852  to  1862.  The  evidence 
does  not  carry  the  occupancy  further,  but, 
if  It  did,  the  continuance  would  be  -of  no 
avail  to  the  defendants,  for  the  gitrnt  to  the 
Nicholses  was  excepted  from  the  conveyance 
to  Gant  and  there  Is  nothing  In  the  evidence 
to  Indicate  that  this  use  was  under  a  claim 
of  right  There  Is  no  evidence  of  any  other 
actual  occupancy  of  the  piece  surveyed,  ex- 
cept In  connection  with  the  water  rights 
pertaining  to  the  mills  below.  Nor  can  the 
occupancy  of  other  parts  of  the  grant  avail 
here.  The  doctrine  that  the  possession  of 
any  part  will  be  considered  a  possession  of 
the  whole  applies  to  posBessIon  under  a  deed ' 
which  gives  definite  and  certain  boundaries. 
Spauldlng  v.  Warren,  25  Vt  310,  322.  Th» 
defendants'  title  has  already  been  stated. 
It  originated  In  a  deed  of  an  undivided  halt 
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«f  28  acres  of  a  certain  original  ripht.  This 
Dmenage  affords  no  certain  Indication  that 
the  28  acres  was  all  of  the  allotment,  and. 
If  It  was  not  all,  the  description  leaves  the 
part  conveyed  nndeslgnated.  Nothing  ap- 
pears to  show  what  the  proprietors'  records 
would  have  disclosed  in  this  resnrd.  The 
farther  statement  that  the  28  acres  covers 
the  grant  on  the  river  together  with  the 
water  privileges  and  mills  Is  no  more  definite 
as  regards  boundaries.  The  only  further  ele- 
ment introduced  by  the  deed  of  the  remain- 
ing half  is  the  fact  that  It  was  the  whole  of 
the  lot  on  which  the  grantor  resided.  The 
grantee  in  the  above  deeds  conveyed  property 
deeded  him  by  the  grantor  in  1832— a  ref- 
erence which  would  lead  the  inquirer  to 
nothing  if  his  inquiry  was  confined  to  that 
year.  The  next  grantor  used  the  same  de- 
scription by  reference.  The  next  returned 
by  reference  to  the  original  description.  The 
sncceedlng  deed  was  of  all  the  grantor's  in- 
terest in  the  falls  and  land  without  refer- 
ence. The  two  subsequent  conveyances  were 
by  references  which  led  back  to  the  first  de- 
scription. This  brings  us  to  Warner's  deed 
to  Gant  in  1852,  and  thus  far  no  boundaries 
liave  been  found  su^dently  definite  to  sup- 
port a  claim  of  constructive  possession. 
Warner's  deed  to  Oant  was  by  metes  and 
bounds,  but  the  grant  in  question  was  except- 
ed. Gant's  deed  to  Mrs.  Mlnot  in  1881  iMund- 
ed  the  premises  conveyed  by  the  lands  of 
certain  persons  named,  and  described  them 
further  as  all  the  lands  and  privileges  he 
owned  at  the  falls,  but  without  referring  to 
his  deed.  A  description  by  a  general  refer- 
ence to  the  lands  of  others  cannot  meet  the 
requirement  of  definite  and  certain  bound- 
aries. 

In  reaching  our  conclusions  of  fact  we  con- 
sider all  the  evidence  Introduced  by  the 
defendants,  and  exclude  from  consideration 
the  testimony  of  the  orator  E.  A.  Sowles, 
the  objection  to  which  is  insisted  upon.  We 
return  to  a  further  consideration  of  the  de- 
scription in  the  orators'  deeds.  The  descrip- 
tion as  a  whole  Is  such  that  the  change  from 
"northeasterly"  to  "northwesterly"  in  the 
language  which  determines  the  starting  point 
In  the  final  deed  of  the  series  Is  Immaterial. 
The  other  variations  from  the  first  descrip- 
tion may  t>e  treated  as  errors.  So  the  cours- 
es are  to  be  taken  as  found  in  the  first  deed. 
The  expression  "southerly  or  south,"  used 
in  fixing  a  definite  course  so  many  degrees 
west,  must  be  read  "south,"  unless  the  course 
la  controlled  by  an  ascertained  monument. 
If  the  direction  governing  the  starting  point 
is  correct,  the  lot  is  located  north  of  the 
Crane  mlllslte.  There  is  no  patent  obstacle 
in  the  way  of  this  location.  The  reservation 
in  favor  of  the  Crane  privilege  does  not  nec- 
essarily require  that  the  lot  be  located  above 
the  Crane  mill.  If  a  location  north  of  the 
Crane  property  Is  accepted,  several  things 
follow  with  certainty.     The  road  descrllied 


as  leading  to  Crane's  mill  Is  the  highway 
running  luist  it  IThe  lot  lies  wholly  on  the 
westerly  side  of  the  road.  The  entire  length 
of  Its  easterly  line  rests  on  the  road.  The 
northerly  line  of  the  lot  is  at  a  right  angle 
with  the  road.  The  first  and  main  line  of 
the  westerly  side  of  the  lot  is  S.  30*  W.,  and 
the  lines  forming  the  projection  and  souther- 
ly side  of  the  lot  are  run  by  right  angles 
from  the  end  of  that  line.  So  the  course  of 
the  southerly  line  of  the  lot  is  definitely  de- 
termined by  the  course  above  given.  This 
line,  called  50  feet,  more  or  less,  mnst  be 
taken  to  be  of  the  length  stated,  unless  the 
distance  is  controlled  by  other  calls.  John- 
son V.  Pannel,  2  Wheat  206,  4  U  Ed.  221; 
Cutts  V.  King,  5  Me.  482.  See  Blaney  v. 
Rice,  20  Pick.  (Mass.)  62,  82  Am.  Dec.  204. 
For  present  purposes  this  line  may  be  as- 
sumed to  strike  the  highway  one  rod  north 
of  the  point  represented  on  the  orators'  plan 
as  the  Junction  of  the  beaten  path  with  the 
highway.  Then,  if  the  southerly  and  west- 
erly lines  of  the  survey  are  run  in  reverse 
order,  the  surveyor  will  tie  brought  to  the 
near  vicinity  of  the  points  where  the  de- 
scription locates  the  cross  in  the  rock  and 
the  distinctive  mark  designated  as  the  place 
of  bcRlnnlng— the  letter  N.  An  examination 
extending  along  narrow  strips  running 
through  the  places  thus  located  In  a  direction 
parallel  with  the  highway  will  adapt  the 
test  to  any  north  or  south  variation  of  the 
assumed  starting  point.  It  is  to  be  presumed 
that  a  description  of  this  character  repre- 
sents an  actual  survey.  The  case  aflTords 
some  indications  that  the  rocks  in  this  local- 
ity have  remained  undisturbed.  Th'e  court 
would  not  be  justified  in  disregarding  the 
direction  of  the  starting  point  as  given  in 
the  deeds  without  some  definite  information 
concerning  this  location;  and  the  case  will 
be  remanded  for  the  taking  of  testimony 
covering  a  plotting  of  the  survey  on  the  high- 
way north  of  the  Crane  mlllslte.  a  search 
for  the  designated  marks  on  the  lines  above 
Indicated,  and  distances,  levels,  and  other 
facts  bearing  upon  the  feasibility  of  the 
location  for  the  use  of  power  to  be  taken 
from  the  flume  which  supplied  Crane's  mill. 
There  need  be  no  Inquiry  upon  the  Issue  of 
adverse  possession  as  applied  to  the  territory 
described  untH  the  case  upon  the  question 
of  location  is  completed. 

NOTE.— This  opinion  was  read  at  the  Jan- 
nary  term,  1009,  and  the  case  has  since  been 
held  at  the  request  of  counsel,  who  now  file  a 
stipulation  which  provides  for  an  RfBrmance  of 
the  decree,  and  a  mandate  in  accordance  tliere- 
with  is  sent  down. 

(82  VL  336) 
CARPENTER  v.  GIBSON. 

(Supreme  Court  of  Vermont.    CJaledonia.    Ave. 
25,  1909.) 

1.  Depositions  (|  92*)  —  Aomissibiuti  as 
Evidence- Return  of  Citation. 

The  statute  does  not  require  that  a  dta- 
tlon  served  in  this  state  to  take  depositions  l>e 


•For  other  case* 
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actually  returned  to  the  officer  IsirainK  it  If  ft 
is  received  by  the  officer  talcing  the  deposition 
properly  served,  so  that  where  a  citation  was 
sent  to  plaintifTa  attorneys  in  this  state  after 
service,  and  was  mailed  by  them  to  plaintiff  in 
New  York,  and  returned  with  plaintiff's  depo- 
sitions in  a  sealed  envelope  subscribed  as  re- 
quired by  statute,  it  will  be  presumed  that  the 
citation  was  in  the  hands  of  the  notai?  who  took 
the  depositions  when  they  were  taken^  and  the 
failure  to  return  it  to  the  officer  signing  it  be- 
fore sendini;  it  to  New  Tork  did  not  make  the 
depositions  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  {{  266,  267 ;  Dec.  Dig.  {  92.*] 

2.  DEFosrrioNB  (5  92*)— AuTHOBrrT  or  Om- 
CKB— Pbesuhftion  ot  Authority. 

In  view  of  P.  S.  1609,  1612,  1613,  provid- 
ing that  an  officer  authorized  by  the  laws  of  his 
own  state  shall  have  the  same  power  as  a  jus- 
tice in  this  state  to  take  depositions,  and  that 
the  depositions  of  nonresident  witnesses  shall 
be  allowed  if  taken  according  to  the  laws  of 
this  state,  and  the  provision  providing  that  the 
acts  of  a  notary  shall  be  effectual  without  his 
official  seal,  the  failure  of  a  notary,  taking  de- 
positions in  another  state  to  be  used  here,  to 
affix  his  seal  opposite  his  signature  at  the  end 
of  the  caption,  did  not  affect  the  admissibility 
of  such  depositions  in  evidence ;  it  being  pre- 
sumed that  the  notary  had  authority  to  talce 
depositions. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  U  266-267;    Dec.  Dig.  $  92.*] 

3.  Evidence  (S  317*)— Hbabsat. 

In  an  action  for  the  value  of  legal  services 
rendered,  testimony  of  plaintiff  as  to  a  conver- 
sation with  his  stenographer  as  to  the  delivery 
of  a  message  which  the  stenographer  testified 
he  had  received  from  defendant  with  instruc- 
tions to  communicate  it  to  plaintiff  was  proper- 
ly received,  and  was  not  objectionable  as  hear- 
say. 

[Ed.    Note.— For   other  cases,   see    Evidence, 
Cent.  Dig.  U  1174-1192;    Dec.  Dig.  i  317.*] 

4.  Witnesses  (g  248*)  —  Examination  —  Re- 
sponsiveness OF  Questions. 

In  an  action  for  the  value  of  le^al  serv- 
ices, the  answer  to  a  question  to  a  witness  as 
to  the  reasonable  yalue  of  plaintiff's  services 
that  he  should  consider  a  certain  sum  a  reason- 
able charge  according  to  the  current  cliarges 
for  legal  services  in  N.  was  responsive;  the 
reference  to  the  fees  in  N.  merely  being  one  of 
the  matters  on  which  the  opinion  was  based,  and 
being  proper. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  fS  861-863;    Dec.  Dig.  S  248.*] 

5.  Attobney  and  Client  (§  166*)— Actions- 
Sufficiency  OF  Evidence. 

In  an  action  for  the  value  of  legal  services, 
evidence  held  to  sustain  the  auditor's  finding 
that  the  services  were  rendered  and  plaintiff's 
opinion  given  within  a  reasonable  time  after  his 
employment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
dient.   Cent   Dig.   {{   36&-372;     Dec.    Dig.   i 

6.  Refxbencb  (S  99*)  — Refobt— Conbtbuo- 
tion. 

In  an  action  for  the  value  of  legal  services, 
where  defendant  claimed  that  plaintiff  did  not 
give  his  opinion  within  a  reasonable  time  after 
he  was  employed,  the  auditor's  report  refer- 
red to  defendant's  conduct  from  whiph  plain- 
tiff might  have  inferred  that  no  immediate  opin- 
ion was  expected,  and  also  stated  that  "there  is 
no  evidence  as  to  plaintiff's  engagements  dur- 
ing the  time,  nor  *  •  •  as  to  the  cause  of 
plaintiff's  delay  In  sending  the  opinion."  Hr}d 
that  it  would  not  be  inferred  that  the  auditor 
considered  the  sb!<ence  of  the  evidence  men- 
tioned as  favornMe  to  plaintiff  in  the  face  of  the 


fact  that  the  burden  was  on  hiro.  to  show  thait' 
his  services  were  rendered  within  a  reasonable ; 
time. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  ^  149;    Dec.  Dig.  i  99.*]  • 

7.  Refebence  (I  100*)  —  Exceptions  —  Addi- 
tional Exceptions— Necessity. 

In  an  action  for  legal  services,  the  auditor  - 
stated  in  his  original  report  that  all  the  testi- 
mony aa  to  the  value  of  plaintiff's  services  was 
contained    in    the    depositions    of    plaintiff   and 
three   others,   and    ttiat   his   findings   upon   that ' 
question  were  based  solely  upon  their  evidence.  ' 
This  was  excepted  to  as  not  based  on  all  the 
evidence  in   the  case,  and   the  report  was  re- 
manded for  a  determination  of  the  value  of  the 
services  without  considering  two  of  the  deposi- 
tions, and  the  auditor  reported  that  he  made  the 
same    findings    without    the    two    depositions. 
Held,  that  it  was  not  necessary  to  renew  the 
exception  in  order  to  save  it,  as  the  additional  ■ 
fiitding  was  on  the  same  basis  with  the  two  of 
the  depositions  eliminated. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {  168;   Dec.  Dig.  {  100.*] 

&  Refebknok  (S  99*)  — Rbpobt— Construc- 
tion. 

In  an  action  for  the  value  of  legal  services, 
the  auditor  stated  in  both  his  original  and  ad-  - 
ditional   reports   that  defendant   introduced  no 
evidence  as  to  the  value  of  plaintiff's  services, 
and  that  the  findings  were  made  upon  the  evi- 
dence   contained    in    depositions    introduced    by ' 
plaintiff.    Held,  that  the  reports  did  not  mean ; 
that  the  auditor  took  the  depositions  as  con-  _ 
elusive  upon  the  value  of  the  services  without 
considering  the  circumstances  of  the  case,  such'' 
as  the  assistance  afforded  plaintiff  by  defend- 
ant's otlier  attorneys,  his  delay  in  furnishing  > 
his  opinion,  and  the  fact  that  it  was  of  no  value  . 
to   defendant. 

[Ed.  Note.— For  other  cases,  see  Reference.' 
Dec  Dig.  i  99.*] 

Exceptions  from  Caledonia  County  Cotirt; 
Alfred  A.  Hall,  Judge. 

Action  by  Philip  Carpenter  against  Martin 
H.  Gibson.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    AiQrined. 

Argued  before  MUNSON,  WATSON,  HAS- 
ELTON,  and-  POWERS,  JJ. 

Dunnett  &  Slack,  for  plaintiff.  Hill  & 
Hovey,  for  defendant 

MUNSON,  J.    Tlie  plaintiff  Is  an  attorney  ' 
whose  office  Is  in  New  York  City,  and  bis 
evidence  consisted  of  depositions  taken  in 
New  York  on  notice  Issued  and  served  Id 
tbls  state,  and  without  an  appearance  by 
defendant     Tbe  depositions  were  objected  . 
to  because  the  citation  was  not  filed  in  any  ; 
court,  nor  returned  to  the  official  who  issued 
it,  before  It  was  sent  to  New  York.     The' 
defendant  cites  in  support  of  his  objection 
Parker  v.  Meader,  32  Vt  300;    The  citation  • 
In  that  case  was  signed  by  an  Orange  county' 
justice,  and  the  service  was  In  Caledonia ; 
county  by  a  deputy  sheriff  of  Orange.    That ' 
officer  liad  no  authority  to  serve  the  clta- . 
tlon  outside  his  county  unless  It  was  a  pro- ' 
cess  returnable  In  that  county.    The  court 
considered  that  the  citation  was  a  return-;, 
able  process,  and  that  the  official  who  Issued* 
it  was  the  one  to  whom  It  was  returnable, ' 
and  therefore  held  that  it  was  legally  serv- 
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ed.  This  la  not  conclualve  of  the  question 
presented  here.  It  may  well  be  beld  that 
the  citation  Is  a  process  returnable  to  the 
official  who  signs  It,  as  determining  what 
officers  are  entitled  to  serve  It,  without  its 
being  held  that  a  failure  to  return  It  will 
make  the  deposition  Inadmissible.  The  stat- 
ute contains  no  requirement  that  makes  Its 
actual  return  to  the  official  signing  It  of  any 
Importance,  If  it  comes  to  the  hand  of  the 
official  who  takes  the  deposition,  properly 
serred.  It  appears  that  this  citation  was 
sent  to  the  plaintiff's  attorneys  in  this  state 
after  service,  and  was  mailed  by  them  to  the 
plaintiff,  and  was  returned  with  the  plain- 
tiff's deposition  In  a  sealed  envelope  sutter- 
■crlbed  as  required  by  the  statute.  This 
was  evidence  that  the  citation  came  Into  the 
hands  of  the  notary  who  took  the  deposi- 
tions, and  it  will  be  presumed  that  It  was  In 
his  hands  when  the  depositions  were  taken. 
See  Barron  v.  Pettea,  18  Vt.  385.  The  failure 
to  return  It  to  the  official  who  signed  It 
before  It  was  sent  to  New  York  did  not  make 
the  depositions  inadmissible. 

It  was  also  objected  that  the  notary  who 
took  the  depositions  had  not  affixed  his  no- 
tarial seal  opposite  his  signature  at  the  end 
of  the  caption,  and  that  the  notarial  seal 
affixed  to  the  certificate  of  oath  was  not 
sufficient  to  prove  that  the  authority  taking 
the  depositions  was,  In  fact,  a  notary  public. 
Tbia  objection  is  groundless.  The  same  sec- 
tion of  onr  statute  which  authorizes  no- 
taries public  to  take  depositions  provides 
that  the  acts  of  a  notary  shall  be  effectual 
without  his  official  seal.  Other  sections  pro- 
vide that  an  officer  authorized  by  tlie  laws 
of  the  state  In  which  he  resides  to  take 
depositions  to  be  used  In  that  state  shall 
have  the  same  power  to  take  depositions  that 
la  given  to  a  Justice  in  this  state,  and  that 
the  depositions  of  witnesses  living  without 
the  state  shall  be  allowed  if  taken  agreeably 
to  the  laws  of  this  state.  P.  S.  1609,  1612, 
1613.  It  has  long  been  the  settled  practice 
In  this  state  to  receive  depositions  taken  in 
any  of  the  United  States  which  purport  to 
have  been  taken  by  competent  authority 
and  are  not  Impeached;  It  being  presumed 
that  tie  officer  taking  the  deposition  is  law- 
fully entitled  to  the  official  character  which 
be  assumes,  and  that  he  had  authority  to 
take  depositions.  Crane  v.  Thayer,  18  Vt 
162,  46  Am.  Dec.  142. 

Defendant  objected  to  certain  answers  in 
plaintitrs  deposition  in  which  he  testified  to 
a  conversation  had  with  his  stenographer. 
It  is  urged  that  the  conversation  was  not  in 
the  presence  of  the  defendant,  and  was  hear- 
say. The  evidence  was  properly  considered. 
It  was  merely  evidence  of  the  delivery  of  a 
message  which  the  stenographer  had  testi- 
fied to  as  having  been  received  from  the  de- 
fendant with  Instructions  to  communicate 
it  to  the  plaintiff. 

Deponent  Uftord,  who  was  associated  with 
ttaa  plaintiff  In  business,  and  had  Imowledge 


of  the  matter  submitted  and  the  services 
rendered,  was  asked  to  give  his  opinion  as 
to  the  reasonable  value  of  plaintiff's  services, 
and  said  In  reply:  "I  should  consider  $250  a 
reasonable  charge,  according  to  the  current 
charge  for  legal  services  rendered  in  New 
York  City."  It  is  urged  that  the  answer  Is  not 
responsive,  and  Is  based  solely  upon  the  de- 
ponent's knowledge  regarding  current  charges 
for  legal  services  in  New  York  City.  The  ob- 
jection Is  not  tenable.  The  witness  gave  his 
Judgment  as  to  the  reasonable  value  of  the 
services,  mentioning  one  of  the  matters  on 
which  his  Judgment  was  based;  and  the 
thing  mentioned  was  an  element  proper  to 
be  considered. 

The  defendant  excepts  to  the  finding  of 
the  auditor  that  the  services  were  rendered 
and  the  opinion  given  within  a  reasonable 
time  after  the  employment.  It  is  urged  that 
the  question  of  reasonable  time  Is  a  ques- 
tion of  law  on  the  facts  reported,  and  that 
the  court  should  hold  that  the  work  was  not 
done  within  a  reasonable  time.  It  Is  said 
that  different  Inferences  cannot  reasonably 
be  drawn  from  the  facts  detailed  in  the  re- 
port; and  we  are  referred  to  the  language 
used  by  the  court  in  Sessions  v.  Newport,  23 
Vt  9,  that:  "Where  the  Inference  is  one 
which  admits  of  no  doubt,  so  that  it  will 
strike  all  minds  alike,  the  court  may  deter- 
mine the  question  as  matter  of  law."  It  is 
true  that  cases  have  arisen  in  which  the 
question  of  reasonable  time  has  been  dispos- 
ed of  by  the  court,  and  the  defendant's  claim 
requires  some  reference  to  the  facts  reported. 

Defendant's  brief  says  it  appears  from  the 
report  that  defendant  stated  his  case  to  the 
plaintiff  on  the  28th  day  of  January,  and 
told  him  he  would  call  for  bis  opinion  the 
next  day;  that  he  called  the  next  day  and 
found  the  plaintiff  was  out,  and  left  word 
for  the  plaintiff  to  write  him  the  result  of 
his  examination ;  and  that  the  opinion  was 
mailed  him  on  the  10th  day  of  March — 41 
days  after  he  applied  for  It,  and  long  after 
the  business  was  disposed  of.  But  this  Is 
not  all  that  Is  shown  by  the  report  It  ap- 
pears, further,  that,  after  the  defendant  had 
stated  his  case,  plaintiff  gave  him  an  off- 
hand opinion  that  he  was  entitled  to  re- 
cover the  full  contract  price,  but  said  it 
would  be  necessary  for  him  to  examine  the 
law  before  giving  a  final  opinion;  that  de- 
fendant then  told  the  plaintiff  be  wanted 
him  to  make  all  the  examination  necessary, 
that  he  wanted  to  be  sure  what  his  rights 
were,  and  that  he  would  call  the  next  day 
for  the  opinion;  that  when  be  called  the 
next  day  and  found  the  plaintiff  was  out 
he  said  he  could  not  wait  that  he  was  re- 
turning to  Vermont  tiiat  night  and  wanted 
the  plaintiff  to  write  blm  the  result  of  bis 
examination  and  tell  &im  bow  much  he 
would  charge  to  take  care  of  the  case  If  he 
decided  to  bring  suit  In  New  York;  that  at 
the  time  defendant  applied  to  the  plaintiff 
he  was  In  New  York  with  an  arbitrator  (or 
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•a  adJoBtment  of  bis  claim,  bat  that  be  said 
nothing  to  the  plaintiff  about  this,  and  gave 
no  reason  for  wanting  the  opinion  the  next 
day;  that  the  award  was  published  on  the 
SOtli,  and  tliat  defendant  received  a  part  of 
the  sum  awarded  the  same  day  and  the  bal- 
ance within  a  week;  that  defendant  never 
Informed  the  plaintiff  that  the  business  had 
been  disposed  of,  but  left  the  matter  stand- 
ing on  what'  he  had  said  at  the  office  the 
29tb.  It  is  obvious  that  this  is  not  a  show- 
ing on  which  the  court  can  say  as  matter  of 
law  that  the  opinion  was  not  famished  with- 
in a  reasonable  time. 

It  is  argued  that,  although  the  burdien  up- 
on this  question  was  on  the  plaintiff,  the  au- 
dltor  has  based  his  conclusion  upon  the  at>- 
aence  of  evidence  rather  than  upon  the  facts 
appearing.  But  most  of  the  negative  mat- 
ters referred  to  In  support  of  this  view  have 
reference  to  conduct  of  the  defendant  from 
which  the  plaintiff  might  suppose  that  no  im- 
mediate report  was  expected.  It  Is  true  that 
following  these  matters  the  report  says: 
"TTiere  is  no  evidence  •  •  •  as  to  the 
plaintiff's  engagements  during  the  time, 
♦  •  •  nor  Is  there  any  evidence  as  to  the 
cause  of  the  plaintiff's  delay  In  sending  the 
opinion.  •  •  •"  But  the  court  will  not 
Infer  from  this  that  the  auditor  gave  the 
want  of  such  information  a  bearing  favor- 
able to  the  plaintiff.  The  other  claims  made 
In  connection  with  the  subject  are  covered 
by  oar  disposition  of  the  main  question. 
The  auditor  says  In  bis  original  report  that 
all  the  testimony  in  the  case  as  to  ttie  value 
of  plaintiff's  services  is  contained  in  the 
deposition  of  the  plaintiff  and  in  those  of 
Ufford,  Hitchcock,  and  Miner;  that  there 
was  no  other  evidence  In  the  case  tending 
to  show  what  the  customary  or  reasonable 
charges  are  for  the  professional  services  of 
lawyers  In  New  York  City;  and  that  his 
finding  as  to  the  value  of  plaintiff's  services 
Is  made  solely  upon  the  evidence  contained 
In  these  depositions.  The  defendant  excepted 
to  the  report  because  this  finding  was  based 
solely  upon  the  evidence  contained  In  the 
depositions,  and  without  considering  the  oth- 
er evidence.  The  report  was  recommitted 
for  the  auditor  to  find  and  report  what  the 
plaintiff's  services  were  fairly  and  reason- 
ably worth  without  considering  the  evidence 
of  Miner  and  Hitchcock.  In  bis  additional 
.report  the  auditor  says:  "As  stated  In  the 
original  report,  the  defendant  Introduced  no 
evidence"  as  to  what  the  plaintiff's  services 
were  fairly  and  reasonably  worth,  but  that 
the  depositions  of  plaintiff  and  Ufford  con- 
tained evidence  upon  this  question.  The  au- 
ditor then  makes  the  same  finding  as  that 
contained  In  the  original  report,  excluding 
from  consideration  the  evidence  of  Miner 
and  Hitchcock,  and  says  that  the  finding  is 
made  upon  the  evidence  contained  in  the 
depositions  of  the  plaintiff  and  Ufford.     No 


exception  was  taken  to  the  additional  report 
in  regard  to  this  finding  as  therein  contaliir- 
ed,  and  the  plaintiff  claims  that  this  further 
finding  destroys  the  force  of  the  exception 
based  on  the  finding  as  originally  made.  But 
the  finding  as  repeated  In, the  additional  re- 
port is  upon  the  sameJbasis  as  the  original 
finding  with  the  testimony  of  Miner  and 
Hitchcock  eliminated,  and  we  think  it  waa 
not  necessary  to  renew  the  exception  to 
save  the  question. 

As  evidence  bearing  upon  the  question  of 
value  not  contained  in  the  de|K)sitions,  de- 
fendant's brief  points  to  the  evidence  of  the 
defendant  as  to  the  circumstances  of  the 
employment,  the  information  furnished  the 
plaintiff,  the  assistance  afforded  him  by  the 
written  opinion  of  defendant's  Vermont  at- 
torneys, plaintlfTs  delay  in  furnishing  his 
opinion,  and  the  fact  that  it  was  of  no  value 
to  the  defendant  But  the  court  does  not 
understand  from  the  above  statements  of  the 
report  that  the  auditor  divested  bis  mind 
of  all  the  circumstances  surrounding  the 
transaction  in  accepting  the  estimates  of 
value  given  In  the  depositions,  or  that  he 
looked  upon  the  estimates  as  evidence  that 
was  to  be  accepted  as  conclusive  without  any 
exercise  of  his  own  judgment. 

Judgment  affirmed. 


(105  Ue.  IH) 
BODFISH  «t  al.  y.  BODFISH  et  al. 

(Supreme  Judicial  Conrt  of  Maine.     Feb.  20, 
1900.) 

1.  WitLS  (8  689*)— CoNSTBTJCTTow— Rules  of 
iNTEBPBBTATioN— Lite  Estate— Poweb  or 
Disposal. 

It  ia  a  well-established  rule  in  Maine  that, 
when  a  testator  givea  to  the  flnt  taker  an 
estate  for  life  only  by  certain  and  express  words^ 
the  question  whether  a  power  to  dispose  of  th« 
remainder  is  annexed  to  the  conventional  lifii 
estate  depends  upon  the  conntruction  of  the 
instrument  under  which  the  power  is  claimed. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1650;   Dec  Dig.  i  680.  •] 

2.  Wills  (i  439*)— Constbuctiow— Intewtiow 
OF  ■  Testatob. 

In  construing  a  will,  the  intention  of  the 
testator  is  to  have  a  controlling  influence  ia 
the  interpretation  of  the  clause  or  phrase  ee- 
peclfllly  involved  In  the  inquiry^  provided  ne 
settled  rule  of  law  or  principle  of  sound  pab- 
lic  policy  ia  thereby  violated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  955;   Dec.  Dig.  i  439.*] 

3.  Wills  (|  470*)— GonsiBucnoa— Irtsitt  av 
Testatob. 

In  construing  a  will,  the  intention  of  the 
testator  must  be  collected  from  the  langaage  of 
the  whole  instrument  interpreted  with  refer- 
ence to  the  avowed  or  manifest  object  of  the 
testator;  and  all  parts  of  the  will  must  be  coo- 
stnied  in  relation  to  each  other,  so  as  to  give 
to  every  provision  its  proper  field  of  operation, 
and  to  every  word  Its  natural  and  appropriate 
meaning. 

TEd.  Note.— For  other  eases,  see  Wilis,  Oeet. 
Dig.  i  988;    Dec  Dig.  i  470.*] 


•Vtor  otbsr  cases  sm  ssm*  toplo  and  itcUoo  NUMBER  la  D«c.  *  Am.  Dias.  1N7  to  dats.  *  Rvportar  Indaxta 
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4.  WiLLB  (I  4SS*)— GoRSiBUcnoir— Ambiou- 
•    0D8  Pbovisiow. 

In  case  of  ambiguity,  it  is  well  settled  that 
■all  the  surrounding  circumstances  of  the  tes- 
tator, his  family,  the  amount  and  character  of 
his  property,  may  and  ought  to  be  taken  into 
consideration  in  giving  a  construction  to  the 
-provisions  of  his  will. 

'  [M.  Note.— For  otljer  cases,  see  Wills,  Cent 
iDig.  {{  1024,  1034;    Dec.  Dig.  {  488.*] 

A  Wiixe  (J  fi89*)— Estate  Cseated— Lot  Es- 

,    TATE — POWEB  OF  DISPOSITION. 

A  testator's  will  contained  the  following 
jproTisions: 

"First.  I  give,  bequeath  and  devise  unto  my 
-wife  Lydia  A.  Bodfish  of  said  Elliottsville  all 
the  property,  real,  personal  and  mixed  which  I 
shall  own  or  be  possessed  of  at  the  time  of  "iv 
'decease,  for  and  dnring  the  term  of  her  natural 
•life. 

..  "Second.  Af^er  the  decease  of  said  Lydia  A. 
Bodfish,  I  give,  bequeath  oud  clevuu  uuui  my 
son,  John  I.  Bodfish,  lot  number  (1)  in  the 
'third  ran^e  of  lots  in  the  Vaugban  Tract  in  said 
•Elliottsville,  and  called  the  Major  Sawyer  lot, 
and  containing  one  hundred  acres  more  or  less. 

"Third.  After  the  decease  of  said  Lydia  A. 
Bodfish  I  give,  bequeath  and  devise  unto  my 
'son  Samuel  C.  Bodfish,  lot  number  six  (6)  in 
■said  third  range  of  lots,  in  said  Vaugban  Tract 
and  called  the  Wilbur  lot 

"Fourth.  I  give  and  bequeath  unto  my  daugh- 
ter Marion  A.  White,  widow  of  Flavins  B. 
White  the  sum  of  two  hundred  dollars,  to  be 
paid  to  her  within  one  year  after  the  decease 
of  my  said  wife,  Lydia  A.  Bodfish. 

"Fifth.  I  give,  bequeath  and  devtse  to  my 
son,  Rodney  R.  Bodfish  and  my  daughter  Sarah 
E.  Bodfish  in  equal  shares  in  common  and  un- 
divided all  the  rest,  residue  and  remainder  of 
.the  property  which  shall  be  left  after  the  de- 
cease of  my  said  wife.  And  should  either  my 
said  daughter  Sarah  B.  Bodfish  or  my  son  Rod- 
ney R.  Bodfish  die  before  the  decease  of  my 
said  wife,  Lydia  A.  Bodfish,  then  his  or  her 
part  of  the  property  descnbed  In  this  fifth 
clause  of  my  will  shall  go  to  the  husband  or 
the  wife  of  the  said  Sarah  ES.  Bodfish  or  Rod- 
ney R.  Bodfish  if  the  said  Sarah  E.  Bodfish  or 
the  said  Rodney  R.  Bodfish  shall  have  a  hus- 
band or  wife  living  at  the  time  of  their  de- 
cease, if  not  then  the  whole  property  described 
in  this  fifth  clause  of  my  will  shall  go  to  the 
•urvivors  of  the  said  Sarah  E.  Bodfish  or  Rod- 
ney R.  Bodfish  upon  the  death  of  either.  This 
bequest  and  devise  to  said  Sarah  E.  Bodfish  and 
Rodney  R.  Bodfish  is  made  on  the  condition  that 
they  remain  at  home  and  care  for  said  Lydia 
A.  Bodfish  while  she  shall  live  and  that  they 
pay  to  said  White  the  two  hundred  dollars  be- 
queathed to  her  by  the  fourth  clause  of  this 
will." 

.  Held,  that  the  testator  intended  to  glye  to 
his  wife,  Lydia  A.  Bodfish,  a  simple  life  es- 
tate In  all  his  property  with  the  further  pro- 
vision for  her  care  and  comfort  contained  in 
the  fifth  paragraph  of  the  will,  tind  that  it  was 
not  his  purpose  to  annex  to  this  life  estate  the 
power  to  dispose  of  any  part  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  lOoO ;  Dec.  Dig.  f  688.*] 

(Official.) 

Appeal  from  Supreme  Judicial  Court,  PIb- 
ciitaqnls  County,  In  Equity. 

Bill  by  Lydia  A.  Bodfish  and  others 
against  Samuel  C.  Bodfish  and  others  to  ob- 
tain a  judicial  conatructlon  of  the  will  of 
Nymphas  Bodflsh.  Decree  for  plaintiffs,  and 
defendants  appeal.  Reyersed,  and  new  de- 
cree rendered. 


Argued  before  EMERT,  O.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  and  BIRD, 
JJ. 

Hudson  &  Hudson,  for  appellants.  J.  8. 
Williams,  for  appellees. 

WHITEHOUSB,  J.  This  Is  a  bill  In  equity 
brought  to  obtain  a  Judicial  construction  of 
the  following  will  of  Nymphus  Bodfish,  of 
Elliottsville,  in  the  county  of  Piscataquis, 
dated  April  10,  1904 : 

"B'irst  I  give,  bequeath  and  devise  unto 
my  wife  Lydia  A.  Bodflsh,  of  said  Elliotts- 
Tllle,  all  the  property,  real,  personal  and 
mixed,  which  I  shall  own  or  be  possessed  of 
at  the  time  of  my  decease,  for  and  during 
the  term  of  her  natural  life. 

"Second.  After  the  deceiise  6t  said  Lydia 
A.  Bodfish,  I  give,  bequeath  and  devise  un- 
to my  son  John  I.  Bodfish,  Lot  No.  One  In 
the  Third  Range  of  lots  In  the  'Vaughan 
tract  In  said  ElllottsTille,  and  called  the 
Major  Sawyer  lot,  containing  one  hundred 
acres  more  or  less. 

"Third.  After  the  decease  of  said  Lydia 
A.  Bodflsh,  I  give,  bequeath  and  devise  iinto 
my  son  Samuel  C.  Bodflsh  lot  No.  Six  in 
said  Third  Range  of  lots  in  said  Vanghan 
tract,  and  called  the  Wilbur  lot 

"Fourth.  I  give  and  bequeath  unto  my 
daughter  Marlon  A.  White,  widow  of  Fla- 
vins E.  'White,  the  sum  of  two  hundred  dol- 
lars, to  be  paid  to  her  within  one  year  after 
the  decease  of  my  said  wife,  Lydia  A.  Bod- 
fish. 

"Fifth.  I  give,  bequeath  and  devise  tmto 
my  son  Rodney  R.  Bodflsh  and  my  daughter, 
Sarah  E.  Bodfish  In  equal  shares,  in  common 
and  undivided  all  the  rest,  residue  and  re- 
mainder of  the  property  thnt  shall  be  left 
after  the  decease  of  my  said  wife,  and 
should  either  my  said  dnuRhter,  Sarah  R 
Bodflsh,  or  my  said  son,  Rodney  R.  Bodfish, 
die  before  the  decease  of  my  said  wife 
Lydia  A.  Bodflsh,  then  his  or  her  part  of 
the  property  described  in  this  .'ith  clause  of 
my  will,  shall  go  to  the  hnshnnd  or  the 
wife  of  the  said  Sarah  E.  Bodflsh,  or  tbe 
said  Rodney  R.  Bodfish,  If  t?ie  said  Sarah 
E.  Bodflsh,  or  the  said  Rodney  R.  Bodfish 
shall  have  a  husband  or  wife  living  at  tbe 
time  of  their  decease;  If  not  then  the  whole 
property  described  in  this  6th  clause  of  my 
will  shall  go  to  tbe  survivor  of  the  said 
Sarah  E.  Bodflsh,  or  the  said  Rodney  EL 
Bodfish  upon  the  death  of  either.  This  be- 
quest and  devise  to  said  Sarah  B.  Bodfish 
and  Rodney  R.  Bodflsh,  Is  made  on  the  con- 
dition that  they  remain  at  home  and  care 
for  said  Lydia  A.  Bodflsh  while  she  shall 
live,  and  then  they  pay  to  the  said  White 
the  $200  bequeathed  to  her  by  the  Foartb 
clause  of  this  will. 

"Sixth.  I  appoint  Edmund  P.  Drew  execn- 
tor  of  this  my  last  will  and  testament." 


*ror  other  easM  ■••  same  toplo  and  section  NUMBER  In  Deo.  Jk  Am.  Digs.  1907  to  date,  ft  Reporttr  laimxm 


Digitized  by 


Google 


Me.) 


B0DFI8H  ▼.  BODFI8H. 


1035 


Hie  teetator  died  Jnne  17,  190^  at  the 
age  of  82  years. 

The  plaintlffB  In  this  bill  are  Lydla  A. 
Bodflsh,  the  widow,  Rodney  R.  Bodflsh,  one 
of  the  sons,  Sadie  E.  (Bodflsh)  Drew,  the 
yoiunger  daughter  of  the  testator,  and  Ed- 
mnnd  H.  Drew,  husband  of  Sadie  E.  Drew 
and  executor  of  the  will.  The  defendants  are 
Samuel  6.  Bodflsh  and  John  I.  Bodflsh,  sons, 
and  Marlon  A.  White,  the  elder  daughter,  of 
the  testator. 

The  homestead  of  the  deceased  was  situat- 
ed on  Long  Pond  stream  In  ElUottsvllle,  Pis- 
cataquis county,  distant  about  12  miles  by 
the  highway  from  Monson  Tillage,  and  flve 
miles  across  Onawa  Lake  to  Onawa  station 
on  the  Canadian  Paclflc  Railway. 

The  estate  of  the  deceased  was  appraised 
as  follows: 

Home  farm  consisting  of  200  acres  of 
land  and  buildings $2  000  00 

400  acres  of  timber  land 800  00 

100  acres  of  timber  land,  called  the 
Wilbur    lot 200  00 

100  acres  of  timber  land,  called  the 
Sawyer    lot 200  00 

$3,200  00 
Personal  estate  consisting  principally 
of  household  furniture  and  farming 

implements    $438  55 

With  rights  and  credits  appraised 
at 212  00 

It  is  admitted  that  the  amount  of  the 
debts  left  by  the  testator,  as  shown  by  the 
executor's  first  account,  is  $223.01. 

It  appears  from  the  bill  and  answer,  and 
Is  not  controverted  In  testimony,  that,  by 
consent  of  the  widow,  the  executor  of  the 
will  and  husband  of  Sadie  E.  Drew,  one  of 
the  residuary  devisees  In  the  will,  gave  to 
one  Gilbert  a  permit  to  cut  the  lumber  from 
the  Wilbur  lot  devised  to  Samuel  O.  Bodfish 
in  paragraph  8  of  the  will,  by  virtue  of 
which  lumber  of  the  value  of  $400  was  taken 
from  that  lot  by  Gilbert,  and  that  this  stump- 
age  Is  claimed  both  by  the  widow  and  by  the 
defendant  Samuel  O.  Bodfish. 

The  plain  tiffs  contend  that,  by  the  terms 
of  the  will,  the  widow,  Lydla  A.  Bodflsh, 
took  a  life  estate  with  a  power  of  disposal 
of  all  the  property,  real  and  personal.  In- 
cluding the  Sawyer  lot  and  the  Wilbur  lot, 
specifically  devised  in  items  2  and  3  of  the 
will,  and  hence  had  an  undoubted  right  to 
cut  the  wood  and  lumber  or  sell  stumpage 
from  any  or  all  of  the  timber  lands  which 
belonged  to  the  estate  at  the  death  of  the 
testator.  On  the  other  hand,  the  defendants 
earnestly  contend  that,  when  all  the  provi- 
sions of  the  will  are  considered  together  and 
viewed  In  the  light  of  the  nature  and  value 
of  the  property,  the  testator's  relations  to 
the  several  beneficiaries,  and  all  of  the  con- 
ditions which  may  fairly  be  supposed  to  have 
been  in  bis  mind  at  the  time  of  the  execution 
of  the  will,  the  conclusion  Is  Irresistible  that 
be  intended  to  give  the  widow  precisely  what 
he  did  give  her  In  clear  and  explicit  terms 


in  the  first  paragraph  of  the  will,  viz.,  "alt 
of  his  property,  real,  personal  and  mixed,'* 
"for  and  during  the  period  of  her  natural 
life,"  with  the  further  provision  In  the  fiftb 
paragraph,  devising  the  remainder,  after  the 
termination  of  the  life  estate,  to  his  two 
chlldi'en  Rodney  and  Sarah,  on  condition 
that  they  remain  "at  home  and  care  for  said 
Lydla  A.  Bodfish  while  she  shall  live,"  and 
then  pay  to  Mrs.  White  the  $200  bequeathed 
to  her  in  Item  4  of  the  will.  The  defendants 
accordingly  claim  that  the  widow's  life  estate 
was  not  coupled  with  a  power  of  disposal  as 
to  any  part  of  the  property,  and  that,  if  It 
should  be  held  otherwise,  they  Insist  that 
such  power  of  disposal  could  not  In  any  event 
extend  to  the  Sawyer  and  Wilbur  lots  specff- 
ically  devised  In  paragraphs  2  and  3  of  the 
will. 

The  presiding  justice  sustained  the  plain- 
tiffs' contentions,  and  entered  a  decree  that 
the  power  of  disposal  was  annexed  to  the 
widow's  life  estate  as  to  all  of  the  property 
belonging  to  the  estate  at  the  death  of  the 
testator.  The  case  comes  to  this  court  (n 
the  defendants'  appeal  from  that  decree. 

It  is  undoubtedly  an  established  rule  In  this 
state,  uniformly  recognized  by  the  deolalons 
of  this  court  from  Ramsdell  t.  Ramsdell,  21 
Me.  288,  to  Young  v.  HlUler,  103  Me.  17,  67 
Atl.  571,  125  Am.  St  Rep.  283,  that,  when  thp 
testator  gives  to  the  first  taker  an  estate  for 
life  only  by  certain  and  express  words,  the 
question  whether  a  power  to  dispose  of  the 
remainder  la  annexed  to  the  conventional  life 
estate  depends  upon  the  construction  of  tbf 
instrument  under  which  the  power  Is  claim- 
ed. In  construing  wills  for  the  purpose  of 
determining  this  question  as  well  as  all  ottir 
era,  the  intention  of  the  testator  is  to  have 
a  controlling  Infiuence  In  the  interpretation 
of  the  clause  or  phrase  especially  involved 
In  the  inquiry,  provided  no  settled  rule  of 
law  or  principle  of  sound  public  policy  is 
thereby  violated.  This  Intention  must  be 
collected  from  the  language  of  the  whole  In- 
strument interpreted  with  reference  to  the 
avowed  or  manifest  object  of  the  testator; 
and  all  parts  of  the  will  must  be  construed 
Id  relation  to  each  other  so  as  to  give  to  every 
provision  its  proper  field  of  operation,  and 
to  every  word  its  natural  and  appropriate 
meaning.  Wentworth  v.  Fernald,  92  Me.  282, 
42  Atl.  550;  Shaw  v.  Hussey,  41  Me.  485: 
Young  V.  Hllller,  103  Me.  17,  C7  Atl.  671,  125 
Am.  St.  Rep.  283.  Furthermore,  in  case  e€ 
ambiguity  "it  has  long  been  settled,  and,  tax- 
deed,  it  Is  a  principle  so  consonant  to  res- 
son  that  the  only  wonder  is  that  It  should  ever 
have  been  questioned,  that  all  the  surround'- 
ing  circumstances  of  a  testator,  his  family. 
the  amount  and  character  of  his  property, 
may  and  ought  to  be  taken  into  consideration 
in  giving  a  construction  to  the  provisions  of 
his  will."  Postlewalte's  Appeal,  68  Pa.  47T. 
"In  view  of  the  circumstances  -under  wbieb 
the  testator  made  his  will,  as  to  his  property. 
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or  bis  family,  the  meaning  of  hlB  words  may 
be  plain  wben  otherwise  It  would  be  uncer- 
tain."   FoUweller's  Appeal,  102  Pa.  683. 

In  tbe  case  at  bar  it  has  been  seen  that  aft- 
er giving  to  bis  wife  a  simple  life  estate  In 
all  of  his  property,  and  then  specifically  de- 
vising to  his  son  John  the  Sawyer  lot  and  to 
his  son  Samuel  the  Wilbur  lot  after  tbe  de- 
cease of  tbe  widow,  and  giving  to  tbe  elder 
daughter  a  legacy  of  $200  payable  in  one  year 
after  tbe  death  of  tbe  widow,  the  testator 
uses  the  following  language  in  the  fifth  para- 
graph of  the  will,  viz.:  "I  give,  bequeath  and 
devise  to  my  son  Rodney  R.  Bodfish  and  my 
danght4>r  Sarab  E.  Bodfish  in  equal  shares 
In  common  and  undivided,  all  the  rest,  resi- 
due, and  remainder  of  the  property  which 
shall  be  left  after  the  decease  of  my  said  wife 
■  •  •  on  condition  that  they  remain  at 
home  and  care  for  said  Lydia  A.  Bodfish 
while  she  shall  live  and  that  they  pay  to  said 
White  the  $200  bequeathed  to  her  by  tbe 
fourth  clause  of  tbe  will." 

It  Is  not  claimed  by  tbe  plaintiffs  that  ei- 
ther by  force  of  this  language  In  the  fifth 
paragraph  or  that  of  any  other  provision  of 
tbe  will,  a  power  of  disposal  Is  expressly  an- 
nexed to  the  life  estate.  But  it  is  claimed 
that  by  the  use  of  the  words  "rest,  residue 
and  remainder  of  the  property  that  shall  be 
left  after  the  decease  of  my  said  wife,"  in- 
terpreted  with  reference  to  the  other  parts 
of  the  will  and  to  existing  circumstances,  a 
power  of  disposal  is  given  to  the  widow  by 
implication.  It  is  not  contended,  however, 
that  this  devise  of  the  "remainder  of  the 
property  that  shall  be  left"  necessarily  creates 
a  power  of  disposal  in  favor  of  the  widow  as 
a  matter  of  law.  On  the  contrary,  it  is  con- 
ceded that  whether  or  not  such  a  result  will 
follow  from  the  use  of  the  language  quoted 
must  depend  upon  the  intention  of  the  testa- 
tor as  disclosed  by  all  of  the  provisions  of  the 
will  examined  In  the  light  of  such  attending 
circumstances  and  manifest  objects  as  may 
reasonably  be  supposed  to  have  been  In  tbe 
contemplation  of  the  testator  at  the  time  of 
making  tbe  will,  such  as  the  condition  of  his 
family  and  the  situation  and  amount  of  bis 
property. 

There  are  several  familiar  cases  in  this 
state  and  Massachusetts  in  which  It  has  been 
held  that  language  of  similar  import  to  that 
used  in  the  residuary  clause  in  the  case  at 
bar,  considered  in  relation  to  the  peculiar 
facts  and  circumstances  existing  in  each  In- 
stance, justified  tbe  Inference  that  the  Inten- 
tion of  the  testator  was  to  give  tbe  widow  a 
Iffe  estate  coupled  with  a  power  of  disposal. 
But  in  the  examination  of  each  case  that 
arises  It  must  be  remembered  that  it  is  not 
the  function  of  the  court  to  substitute  Its 
Judgment  for  that  of  the  testator  in  deter- 
mining what  is  a  suitable  and  sufficient  pro- 
vision for  the  widow,  but  to  disclose  what 
the  real  purpose  of  the  testator  was  with  re- 
spect to  that  question. 

In  the  early  case  of  Scott  t.  Perkins,  28 


Me.  22,  48  Am.  Dea  470,  the  testator  gave  to 
bis  wife  all  of  bis  property  to  be  used  and 
disposed  of  by  her  for  her  convenience  and 
comfort  during  her  life,  "and  divided  among 
bis  children"  "what  may  remain"  after  the 
decease  of  the  wife.  Here  the  use  of  the 
words  "to  be  used  and  disposed  of  by  het?' 
left  no  uncertainty  as  to  tbe  intention  of  tbe 
testator  In  the  use  of  the  words  "what  may  be 
left"  in  the  residuary  clause. 

In  Shaw  v.  Hussey,  41  Me.  495,  a  leading 
case  In  this  state,  the  testator  placed  all  of 
his  personal  property  at  the  disposal  of  tbe 
wife,  and  provided  that  at  her  decease  "all 
of  tbe  real  estate  that  may  be  unexiiended 
by  her"  should  be  divided  among  tbe  devisees 
named.  The  court  held  that  tbe  power  of 
disposal  extended  to  tbe  real  estate,  and  for 
the  purpose  of  explaining  the  significance  of 
the  words  "that  may  be  unexpended  by  her" 
quoted  from  the  opinion  of  the  court  In  Har- 
ris V.  Knapp,  21  Pick.  (Mass.)  412,  as  follows : 
.  "The  words  'whatever  shall  remain'  neces- 
sarily mean  that  portion  of  the  proi>erty  be- 
queathed which  shall  be  undisposed  of  at 
her  decease ;  but  there  is  no  allusion  In  the 
will  to  any  mode  by  which  the  sum  thus  giv- 
en is  to  be  diminished,  excepting  tbe  disposi- 
tion thereof,  to  be  made  by  Mrs.  Harris,  and 
therefore  tbe  implication  is  inevitable." 

So  also  in  Warren  v.  Webb,  68  Me.  133.  the 
testator  gave  all  of  bis  property  to  his  wife 
during  her  life  "for  her  proper  use,  benefit 
and  support,  and  after  her  decease"  said 
property,  or  the  residue  and  remainder  there- 
of, "to  be  divided  among  his  children."  The 
court  said:  "This language  necessarily  Implies 
the  liability  of  the  estate  to  be  diminished 
while  In  the  hands  of  the  devisee;  and,  as 
there  Is  no  provision  in  the  will  for  Its  dim- 
inution except  through  her  agency,  her  right 
of  control,  and  even  of  disposal,  is  inescap- 
able." 

It  has  been  seen  that  In  this  resi)ect  there 
is  a  vital  distinction  between  tbe  cases  last 
cited  and  tbe  case  at  bar,  for  In  the  latter 
case  the  property  comprised  In, the  life  estate 
given  to  the  wife  was  to  be  diminished  by 
the  two  specific  devises  of  the  Sawyer  lot 
and  of  the  Wilbur  lot. to  the  sons  John  and 
Samuel,  respectively,  and  tbe  legacy  of  $200 
to  the  daughter,  Mrs.  White. 

In  McOuire  v.  Gallagher,  99  Me.  334,  S9 
Atl.  445,  the  testator  gave  all  of  his  property 
to  his  wife  during  ber  life  "to  be  used  by 
her  according  to  her  desire."  a"nd  then  direct- 
ed that  "all  tbe  property  remaining"  be  divid- 
ed among  ber  brothers  and  sisters.  This 
language  was  Interpreted  In  connection  with 
the  terms  of  the  first  clause  and  with  tbe 
fact  that  the  income  of  tbe  estate  was  "mani- 
festly Insufficient  for  her  support."  Agabi, 
In  the  recent  case  of  Toung  v.  Hllller,  108 
Me.  17,  67  Atl.  671,  125  Am.  St.  Rep.  283, 
where  tbe  testator  gave  to  bis  wife  all  of  his 
property,  real  and  personal,  "for  her  use  dur- 
ing life,"  and  to  his  daughter  "whatever 
may  remain  of  said  estates,"  tbere  was  no 
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reference  to  any  o&er  mode  of  dlmlnlsbing 
the  "estates"  except  by  the  wife's  use  of  the 
property,  and.  Inasmuch  as  the  income  of  the 
estate  was  palpably  insafficient  for  the  sup- 
port of  the  widow  and  she  was  possessed  of 
no  other  means,  the  court  reached  the  conclu- 
aloD  that  the  testator  intended  to  give  her  a 
power  of  disposal. 

In  the  case  at  bar  the  property  of  the  tes- 
tator was  appraised  at  $3,850.  In  addition 
to  the  home  farm,  consisting  of  200  acres 
of  land  with  the  buildings,  the  estate  em- 
brace4^600  acres  of  timber  lands,  and  its 
market  value  was  doubtless  in  excess  of  the 
appraisal.  It  Includes  highly  productive  in- 
tervalb  land  which  is  enriched  by  the  fertiliz- 
ing deposits  of  the  adjacent  hills,  and  In  the 
year  1907  cut  40  tons  of  hay,  a  product 
which  has  a  ready  market,  and  commands 
high  prices  for  lumbering  operations  In  that 
vicinity.  But,  In  view  of  the  limited  right 
of  a  life  tenant  to  cut  timber  from  the  life 
estate,  the  testator  did  not  wish  to  leave  his 
■widow  dependent  for  her  maintenance  sole- 
ly npon  the  rental  of  the  property,  but  made 
what  he  evidently  considered  a  further  very 
Important  provision  to  insure  her  support 
and  comfort  during  her  life  by  devising  "all 
the  rest,  residue-  and  remainder,  of  the  prop- 
erty that  shall  be  left"  at  the  termination  of 
the  life  estate  to  the  two  younger 'children 
Sarah  and  Rodney  "on  condition  that  they 
remain  at  home  and  care  for  the  said  Lydia 
A.  Bodflsh  while  she  shall  live."  It  is 
tme  that  they  were  not  required  to  give 
any  bond  for  the  support  of  their  mother. 
But  the  testator  had  lived  on  the  home  farm 
for  78  years,  and  by  the  fruits  of  bis  labor 
had  supported  a  wife  and  five  children,  and 
added  600  acres  of  timber  lands  to  his  pos- 
session. His  wife  was  then  63  years  of  age, 
vid  it  probably  never  occurred  to  his  mind 
that  such  an  obligation  was  necessary.  He 
undoubtedly  believed  that  the  residuary  devi- 
sees would  be  willing  and  glad  to  accept  600 
acres  of  land  with  the  house  in  which  he 
and  bis  family  were  then  living  and  the 
other  buildings  which  he  was  then  occupying 
for  the  sole  consideration  of  remaining  at 
home  and  caring  for  "their  own  mother 
during  the  few  years  of  life  remaining  to 
her."  As  tending  to  show,  also,  a  desire 
and  purpose  on  his  part  to  keep  the  entire 
property  in  the  family  at  least  during  the 
lifetime  of  bis  wife  and  to  provide  a  home 
for  her  on  the  premises,  there,  is  great  sig- 
nificance In  the  care  with  which  he  explicit- 
ly provides  in  the  same  paragraph  of  the 
will,  that,  in  the  event  of  the  decease  of  the 
daughter  before  the  death  of  her  mother, 
her  share  of  the  property  shall  go  to  her 
husband,  and.  In  the  event  of  the  death  of 
Rodney  before  the  decease  of  his  mother, 
bis  share  of  the  property  should  go  to  his 
wife,  but,  tf  Sarah  should  leave  no  husband 
or  Rodney  no  wife,  then  upon  the  death  of 
either  the  whole  property  devised  to  them 
should  go  to  the  survivoz; 


But  it  is  Bald  that  the  buildings  were  In  a 
dilapidated  condition,  and  that  a  large 
amount  must  be  expended  in  repairing  the 
bouse  and  rebuilding  the  bam.  Here  again 
the  situation  must  be  considered  from  the 
standpoint  of  the  testator.  He  knew  the 
style  of  life  to  which  his  wUe  had  been 
accustomed,  and  knew  that  her  wants  would 
be  few  and  simple.  lie  knew  that  there 
was  an  abundance  of  timber  in  the  400-acre 
lot  not  devised  to  John  and  Samuel  that 
would  be  available  for  all  necessary  repairs, 
and  understood  that  by  agreement  between 
the  mother  and  the  children  Sarah  and  Rod- 
ney stumpage  could  be  sold  from  the  400-acre 
lot  without  objection  from  the  other  heirs 
to  procure  all  the  material  required  for  such 
repairs  and  improvements. 

It  is  conceded  that  there  is  clearly  discern- 
ible through  the  several  provisions  of  the 
will  a  purpose  on  the  part  of  the  testator 
not  only  to  make  a  suitable  and  sufficient 
provision  for  the  support  of  the  widow,  but 
to  place  the  devisees  and  beciuests  to  his 
children  on  a  busls  of  equality  as  far  as 
practicable.  He  gives  to  the  elder  daughter 
a  legacy  of  $200,  and  to  John  and  Samuel 
each  a  lot  of  land  of  the  value  of  $200, 
and  all  that  is  left  of  the  pro|ierty,  after 
taking  out  this  legacy  and  the  8]iecific  devi- 
ses, he  gives  to  Sarah  and  Rodney  on  the 
conditions  specified.  But  it  is  obvious  that 
if  an  unqualified  right  to  dispose  of  all  the 
property  is  vested  in  the  widow,  as  claimed 
by  the  plalntlft,  she  wonld  have  the  power  to 
defeat  these  specific  devices  and  the  legacy 
to  Mrs.  White  at  her  discretion,  and  nullify 
these  explicit  provisions  of  the  will.  It  has 
been  seen  that  she  and  the  residuary  devisees 
have  already  attempted  to  exercise  such  a 
power  by  selling  the  stumpage  from  the 
Wilbur  lot  Such  a  construction  of  the  will 
would  also  render  its  provisions  contradic- 
tory and  Inoperative  In  another  respect.  A 
general  power  of  disposal  in  the  .  widow 
would  enable  her  to  sell  and  convey  the 
homestead  to  a  stranger,  and  thus  prevent 
Sarah  and  Rodney  from  remaining  at  home 
and  caring  for  their  mother,  and  wholly  de- 
prive them  of  the  opportunity  to  perform  the 
condition  upon  which  the  remainder  of  the 
property  was  devised  to  them. 

When,  therefore,  all  parts  of  the  will  are 
considered  with  reference  to  each  other  ao 
as  to  give  to  every  phrase  and  clause  the 
meaning  and  effect  which  it  was  clearly  de- 
signed to  have,  and  the  Instrument  Is  critic- 
ally examined  in  the  light  of  the  situation 
and  the  amount  of  the  testator's  property, 
the  thoughtful  provl!>lons  actually  made  for 
the  care  and  comfort  of  the  widow  on  the 
homestead  farm,  his  manifest  desire  and 
purpose  to  make  Just  and  equal  devises  and 
bequests  to  his  children,  and  all  of  the  mem- 
ories and  associations  connected  with  the 
history  of  this  property,  It  is  Impossible  to 
resist  the  conclusion  that  the  testator  in- 
tended to  give  to  hia  wife,  I^rdia  A.  Bodfisb, 
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a  simple  life  estate  In  all  of  bts  property 
with  the  further  proTision  for  her  care  and 
comfort  contained  In  the  fifth  paragraph  of 
the  will,  and  that  it  was  not  bis  purpose  to 
annex  to  this  life  estate  the  power  to  dispose 
of  any  part  of  the  property. 

It  is  accordingly  the  opinion  of  the  court 
that  the  certificate  must  be: 

Appeal  sustained. 

Decree  below  reversed. 

New  decree  in  accordance  with  the  opin- 
ion. 

(106  He.  184) 

INHABITANTS  OF  KINGMAN  t.  PENOB- 
SCOT COUNTY  COM'RS. 

(Supreme  Judicial   Court  of  Maine.     Feb.  26, 
1909.) 

1.  HiOBWATS   (S   19*)— Proceedings  to   Es- 
tablish—Retuhn — Statutoby  Provisions. 

Wben  a  highway  has  been  laid  out  by  coun- 
ty commissioners,  they  must  state  in  their  re- 
turn wben  the  work  of  building  the  same  shall 
be  done.  The  language  of  the  statute  (Xlev.  St. 
1003,  c.  23,  t  4),  "shall  state  in  their  return 
when  it  is  to  be  done,"  is  mandatory;  not  simply 
directory. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  28;   Dec.  Dig.  i  19.*] 

2.  Highways  ({  53*)— Pboceedihgs  to  Es- 
tablish—Return. 

When  a  highway  has  been  laid  out  by  coun- 
ty commissioners,  but  their  return  contains  no 
statement  when  the  worlc  of  building  the  same 
shall  be  done,  such  record  would  form  no  legal 
basis  for  proceedings  under  Rev.  St.  1903,  c. 
23,  {  39,  to  cause  the  work  to  be  done  by  an 
agent  when  it  was  not  done  by  the  town  within 
the  time  prescribed  therefor. 

[Eid.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  53.*] 

3.  Highways    (|   53*)— Pboceedinqb  to  Bb- 
TABLisu — Return. 

Where  a  highway  located  partly  in  a  town 
and  partly  in  a  plantation  was  laid  out  by 
county  commissioners,  but  there  was  an  entire 
absence  of  any  statement  or  provision  in  the 
return  of  the  commissioners  showing  that  any 
decision  was  made  respecting  the  time  within 
which  that  portion  of  the  road  in  the  planta- 
tion should  be  completed,  held,  that  this  omis- 
sion was  a  failure  to  comply  with  a  mandatory 
requirement  of  the  statute,  and  an  error  which 
materially  concerned  the  town. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  53.*] 

4.  Cbbtiorabi  Gbanted. 

A  petition  for  a  writ  of  certiorari  was  filed 
in  bebalf  of  the  plaintiff  town  against  the  coun- 
ty commissioners  of  Penobscot  county  to  quash 
their  records  for  errors  alleged  to  have  lieen 
committed  in  laying  out  a  highway  located 
partly  in  the  plaintiff  town  and  partly  in  Drew 
plantation  in  that  county.  Held;  That  the 
writ  should  issue. 
6.  Evidence  (S  28*)— Judiciai  Notice— IiEQ- 

isi^TiVE  Resolves. 

Ordinarily  courts  do  not  notice  legislative 
resolves  unless  produced  in  evidence. 

[Ed.  Note. — t^or  other  cases,  see  Elvidence, 
Cent.  Dig.  S  43;   Dec.  Dig.  J  28.*] 

(Official.) 

Report  from  Supreme  Judicial  Court, 
Penobscot  County. 


Certiorari  by  the  Inhabitants  of  Kingman 
against  the  County  Commissioners  of  Penob- 
scot County.  Case  reported  to  the  law  court 
for  determination.    Writ  granted. 

Petition  for  a  writ  of  certiorari  in  behalf 
of  the  town  of  Kingman  against  the  county 
commissioners  of  Penobscot  county  to  quasb 
their  records  and  proceedings  for  errors  al- 
leged to  have  been  committed  in  laying  out  a 
highway  located  partly  in  the  town  of  King- 
man and  partly  in  Drew  Plantation  in  said 
county.  By  agreement  of  the  parties  tbe 
certified  copy  of  the  record  of  the  doings  of 
the  county  commissioners  in  the  premises 
was  taken  as  the  answer  of  the  defendants. 

The  matter  was  heard  before  the  justice 
of  the  first  instance  without  a  jury,  and  at 
the  conclusion  of  the  evidence,  and  by  agree- 
ment of  the  parties,  the  cause  was  reported 
to  the  law  court  for  determination  upon  so 
much  of  the  evidence  as  was  "legally  compe- 
tent and  admissible." 

The  case  is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODY,  SPEAR,  and 
BIRD,  JJ. 

Hugo  Clark,  for  plaintiffs.  H.  H.  Patten, 
County  Atty.,'  for  defendanta 

WHITEHOUSE,  J.  This  is  a  petition  for 
a  writ  of  certiorari  In  behalf  of  the  town  of 
Kingman  against  the  county  commissioners 
of  Penobscot  county  to  quash  their  records 
and  proceedings  for  errors  alleged  to  have 
been  committed  in  laying  out  a  highway  lo- 
cated partly  in  the  town  of  Kingman  and 
partly  in  Drew  Plantation  in  that  county. 
By  agreement  of  the  parties  the  certified  copy 
of  the  record  of  the  doings  of  the  county  com- 
missioners in  the  premises  is  to  be  taken  as 
the  answer  of  the  defendants.  This  record 
consists  of  a  copy  of  the  original  petition  for 
the  road,  the  order  of  notice  thereon,  and  the 
return  of  the  commissioners  of  their  doings 
in  attempting  to  locate  and  establish  a  way. 
The  petitioners  allege  eight  causes  of  error, 
the  fifth  and  sixth  of  which  are  as  follows, 
namely: 

"Fifth.  Because  it  appears  by  the  said  re- 
turn of  the  said  commissioners  and  by  the 
records  thereof  that  said  commissioners  state 
that  a  term  of  one  year  from  the  24th  day  of 
September,  1907,  is  allowed  to  the  town  of 
Kingman,  through  which  said  road  is  located, 
to  open  and  make  the  same,  without  stating, 
adjudging,  or  designating  in  said  return,  or 
the  records  thereof,  that  any  portion  what- 
soever of  said  county  road  or  highway  is  to 
be  opened,  or  that  any  portion  whatsoever  of 
the  work  or  expense  thereof  is  to  be  done 
or  home  by  said  Drew  Plantation,  and  with- 
out limiting  the  portion  of  the  same  to  l>e 
done  by  your  petitioner,  the  said  town  of 
Kingman,  to  that  portion  of  said  county  road 
or  highway  situate  within  Its  territorial  11m- 
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its,  although  It  appears  by  the  said  return 
and  the  records  thereof  on  the  flies  and  rec- 
ords of  said  commissioners  In  said  matter  In 
the  custody  of  their  said  clerk,  and  It  Is  a 
fact,  that  a  considerable  portion  of  said 
county  road  or  highway  passes  through  and 
is  situate  in  said  Drew  Plantation. 

"Sixth.  Because  said  commissioners  do  not 
state  In  their  said  return  of  their  said  doings, 
nor  does  it  appear  by  the  records  thereof, 
when  said  way  Is  to  be  done." 

In  the  return  of  their  doings  the  commis- 
sioners say:  "We  proceeded  to  locate  and 
establish  said  highway  as  prayed  for  by 
metes  and  bounds  as  follows,  namely:  Com- 
mencing at  Sprague's  mill  In  said  Drew  Plan- 
tation on  the  northwest  bank  of  the  Matta- 
wamkeag  river  at  a  hemlock  stake  marked 
C.  K.,"  etc  Thereupon  they  continue  to  give 
numerous  courses  and  distances  of  the  way 
as  located  throughout  Its  entire  length  both 
In  Drew  Plantation  and  In  the  town  of  King- 
man, and,  respecting  the  metes  and  bounds 
and  time  for  opening  the  way,  conclude  tnelr 
return  as  follows: 

"And  we  do  further  adjudge  that  said  road 
shall  be  four  rods  wide,  all  the  monuments 
at  the  angles  thereof  in  the  foregoing  descrip- 
tion named  being  the  center  of  said  road ;  and 
a  term  of  one  year  from  the  twenty-fourth 
day  of  September,  1007,  Is  allowed  to  the 
town  of  Kingman,  through  which  said  road 
is  located,  to  open  and  make  the  same." 

It  is  provided  by  section  4,  c.  23,  Rev.  St, 
that  the  county  commissioners  "shall  make 
a  correct  return  of  their  doings,  signed  by 
them,  accompanied  by  an  accurate  plan  of 
the  way  and  state  in  their  return  when  it  Is 
to  be  done,  the  names  of  the  persons  to  whom 
damaged  are  allowed,  the  amount  allowed 
to  each  and  when  to  be  paid" ;  and  section.  9 
of  the  same  chapter  declares  that  "a  time 
not  exceeding  two  years  shall  be  allowed  for 
making  and  opening  the  way." 

It  requires  no  argument  to  show  the  wis- 
dom and  necessity  of  this  provision  requir- 
ing the  commissioners  to  state  In  their  return 
when  the  work  of  building  the  road  shall  be 
done.  It  may  obviously  be  of  great  conse- 
quence to  all  who  are  likely  to  have  occa- 
sion to  use  the  projected  way  for  travel 
and  transportation.  Important  contracts  for 
the  transportation  of  lumber  and  other  mer- 
chandise would  naturally  be  made  with  ref- 
erence to  the  time  fixed  for  the  opening  of 
such  a  road.  It  is  also  important  that  towns 
having  the  burden  of  contributing  to  the 
expense  of  building  the  road  should  have 
definite  Information  in  regard"  to  the  time 
of  performing  the  work  In  order  to  make  sea- 
sonable tax  levies  and  appropriations  for 
that  purpose.  The  language  of  the  statute 
is  Imperative:  Commissioners  "shall  state  in 
their  return  when  It  Is  to  be  done."  The 
requirement  Is  not  simply  directory.  It  Is 
mandatory. 

It  has  been  seen  that  the  county  commis- 
sioners In  the  case  at  oar  made  an  adjudica- 


tion as  shown  by  their  return  that  "a  term 
of  one  year  from  the  24th  day  of  September, 
1907,  Is  allowed  to  the  town  of  Kingman, 
through  which  said  road  Is  located,  to  open 
and  make  the  same." 

It  Is  contended  in  behalf  of  the  town  of 
Kingman  that,  strictly  construed,  this  state- 
ment In  the  return  requires  Kingman  to  build 
the  entire  road  as  located,  including  that  por- 
tion of  It  In  Drew  Plantation  as  well  as  that 
within  its  own  limits,  and  that  the  doings  of 
the  commissioners  must  for  that  reason  be 
held  unauthorized  and  void. 

On  the  other  hand.  It  Is  contended  by  the 
county  attorney  In  behalf  of  the  commission- 
ers that  "it  ought  to  be  plain  that  Kingman 
had  one  year  to  build  that  part  of  the  road 
located  in  the  town  of  Kingman."  He  fur- 
ther Insists  "that  It  ought  to  be  assumed 
that  the  part  of  the  road  located  in  Drew 
Plantation  had  some  provision  for  the  con- 
struction of  the  same,  or  it  would  have  ap- 
peared in  the  record  of  the  county  commis- 
sioners" ;  and  he  cites  chapter  36  of  the  Re- 
solves of  Maine  for  1907,  being  a  "Resolve 
In  favor  of  Kingman  and  Drew  Plantation."  ' 
This  resolve  provides  "that  the  sum  of  $2,000 
be  and  hereby  Is  appropriated  to  aid  In  build- 
ing a  road  from  Kingman  village  to  Sprague's 
mill  In  Drew  Plantation.  Said  sum  to  be 
drawn  by  and  expended  under  the  direction 
of  the  county  commissioners  of  Penobscot 
county."  But  this  private  legislation  was 
not  pleaded  by  the  defendants  or  introduced 
or  offered  in  evidence,  and  "ordinarily  courts 
do  not  notice  resolves,  unless  produced  In 
evidence."  Simmons  v.  Jacobs,  52  Me.  158. 
But,  even  if  It  be  assumed  that  the  court 
can  properly  take  judicial  notice  of  this  re- 
solve, it  is  manifest  that  it  contains  nothing 
either  to  supply  the  deficiency  In  the  pro- 
ceedings of  the  commissioners  or  to  aid  the 
return  of  their  doings  respecting  the  time 
within  which  the  work  of  building  that  por- 
tion of  the'  road  located  in  Drew  Plantation 
must  be  completed.  In  order  to  effectuate 
the  intention  of  the  commissioners,  the  lan- 
guage of  their  return  may  properly  be  con- 
strued to  require  the  town  of  Kingman  to 
build  only  that  portion  of  the  way  located 
within  its  own  territorial  limits.  There  is 
then  an  entire  absence  of  any  statement  or 
provision  in  the  commissioners'  return  show- 
ing that  any  decision  was  made  respecting 
the  time  within  which  that  portion  of  the 
road  in  Drew  Plantation  should  be  completed. 
This  omission  Is  clearly  a  failure  to  comply 
with  a  mandatory  requirement  of  the  stat- 
ute, and  an  error  which  materially  concerns 
the  Interests  of  the  town  of  Kingman.  There 
would  be  no  justice  or  propriety  In  com- 
pelling Kingman  to  build  its  part  of  the  road 
in  one  year,  and  at  the  same  time  give  Drew 
Plantation  an  Indefinite  time  subject  only 
to  the  limitation  of  two  years  allowed  by 
section  9  of  chapter  23. 

Furthermore,  such  a  record  of  the  doings 
of  the  county  commissioners  would  form  no 
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legal  basis  for  proceedings  under  section  89 
of  tbe  same  chapter  to  cause  the  work  to  be 
done  by  an  agent  when  It  is  not  done  by  the 
town  within  the  time  prescribed  therefor. 

It  Is  accordingly  the  opinion  of  the  court 
that  the  proceedings  of  the  county  commis- 
sioners are  invalidated  by  this  error  and 
most  l>e  quashed.  This  conclusion  in  regard 
to  the  fifth  and  sixth  errors  above  considered 
renders  it  unnecessary  to  pass  upon  the  other 
errors  assigned.  The  certificate  must  there- 
fore be: 

Writ  of  certiorari  to  issna 

(6  Pen.  24) 

EXCELSIOR  RBFININO  CO.  y.  MURPHBT. 

(Superior  Court  of  Delaware.  .New  Castle., 
Feb.  28.  1906.) 

1.  Pbincipal  and  Agknt  (I  100*)— Aoknot 
AS  TO  Third  Pebson  Holdiko  Out. 

If  a  principRl  holds  out  a  person  as  his 
agent,  and  places  him  in  such  a  position  that  he 
is  apparently  authorized  to  deal  with  persons 
aa  such  agent,  without  any  known  restric- 
tions or  limitations  on  bis  authority,  it  will 
•  bind  the  principal  as  to  third  persons  doing 
bnainesa  with  him  in  the  particular  business  in 
which  be  is  engaged. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Die.  )!!  2S2-273,  345,  86^  36&- 
373;   Dec.  Dig.  |  100.*] 

2.  Princifai.  and  Aoert  (H  116*)— Authob- 
ITT  OF  Agent— SrcBST  Inbtbuctions. 

A  principal,  holding  out  an  agent  as  hav- 
ing general  authority  to  act  in  a  particular  busi- 
ness or  employment,  cannot  limit  his  authority 
by  secret  instructions. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  H  877,  ST7V6 ;  Dec.  Dig.  i 
U6.*] 

Action  by  Franklin  J.  Murphey  against  the 
Excelsior  Refining  Company.  Verdict  for 
plalntisr. 

Argued  before  LORE,  C.  J„  and  SPRU- 
ANCE  and  BOTOB,  JJ. 

Reuben  Satterthwaite.  Jr.,  for  plaintUC. 
Samuel  H.  Baynard,  Jr.,  for  defendant 


LORE.  O.  J.  (charging  the  jury).  In  this 
action  Franklin  J.  Murphey  claims  from  the 
Excelsior  Refining  Company  the  sum  of 
$157.01.  with  Interest  from  November  1,  1905, 
for  goods  which  he  alleges  he  sold  to  the  Ex- 
celsior Refining  Company.  The  amount  is 
not  disputed,  nor  is  it  disputed  that  the 
goods  charged  were  delivered  to  one  George 
W.  Green,  who  the  plaintitt  claims  was  the 
agoit  of  the  said  company,  but  the  defend- 
ant company  denies  that  he  was  such  agent 
So  that  the  question  for  yon  to  decide  is  as 
to  whether  George  W.  Green  was  the  agent 
of  the  Excelsior  Refining  Company,  or  was 
so  held  out  to  be  the  agent  by  the  said  com- 
pany as  to  bind  it 

If  this  suit  was  between  Green  and  the 
defendant  company  itself — that  is,  between 
the  agent  and  the  principal — It  would  be  nec- 


essary to  prove  the  actual  existence  of  the 
agency,  in  order  to  bind  the  parties;  but  the 
proof  of  an  actual  agency  existing  and  its 
extent  Is  not  absolutely  necessary,  where  the 
principal  is  dealing  through  an  agent  with 
third  persons.  For  it  is  well-settled  law  that 
If  a  principal  holds  out  a  person  and  places 
htm  in  such  a  position  in  the  community  that 
be  is  apparently  authorized  to  deal  with  per- 
sons as  the  agent  of  the  company  or  person, 
without  any  known  restriction  or  limitation 
upon  his  authority,  he  may  be  so  held  out 
as  to  bind  the  principal.  And  the  courts  in 
this  state  hare  well  said  that,  if  a  person  is 
held  out  to  third  persons  or  to  the  public 
at  large  by  his  principal  as  having  a  gen- 
eral authority  to  act  for  him  in  a  particular 
business  or  employment  be  cannot  limit  his 
authority  by  private  or  secret  instructions. 
So  that  whether  Green  was  in  this  case 
actually  the  agent  and  clothed  with  all  the 
authority,  or  not  still  the  defendant  would 
be  liable  if  you  should  believe  from  the  evi- 
dence that  he  was  so  held  out  by  this  com- 
pany in  dealing  with  the  business  people  of 
this  or  any  other  community,  and  that  any 
private  or  secret  restrictions  as  to  the  ex- 
tent of  his  agency  were  not  known  to  the 
people  with  whom  said  agent  was  dealing. 
It  is  for  yon  to  say  in  this  case  whether 
the  Excelsior  Refining  Company  did  so  liold 
out  said  George  W.  Green  as  their  agent  to 
this  community  and  that  the  people  dealing 
with  him  in  the  ordinary  course  of  trade  had 
reason  to  believe  that  he  was  their  agent 
and  dealt  with  him  as  such.  So  that  If  yon 
find  that  Green  either  was  the  actual  agent 
with  authority,  or  that  he  was  so  held  out 
by  the  defendant  company,  you  should  find 
for  the  plaintiff  for  tlie  amount  agreed  upon. 
If  you  find  that  he  was  not  their  accent  or 
that  be  was  not  held  ont  by  the  defendant 
company  in  such  a  way  as  to  induce  the  be- 
lief that  he  was  such,  in  that  event  your  rer- 
diet  should  be  for  the  defendant 

Verdict  for  plaintiff  for  $160.01. 

(«  Pen.  E70) 

ELLIOTT  T.  WILMINGTON  CITY  RT.  CO. 

(Superior  CouH  of  Delaware.    New  Castle. 
Feb.  13,  1008.) 

1.  Cabbiebs  (I  803*)— Stbext  RAn.BOAD— Let- 
TiNO  Oft  pASSGNQKBa— Care  Required. 

A  street  railway  company,  in  letting  oS 
passengers,  is  bound  to  stop  at  usual  stopping 
places,  and  wait  a  reasonable  time  for  pas- 
sengers to  alight,  and  use  reasonable  care  to  se- 
cure their  safety. 

[Ed.  Note.— For  other  caRes.  see  Carriers, 
Cent.  Dig.  iS  1216,  1218^  1224-1243;  Dec.  Dig. 
S  303.*] 

2.  Cabbierb  a  303*)— Street  RArLROAD — Set- 
ting Down  Passengers — Sudden  Start. 

If  a  street  car  slows  up  or  stops  at  an  un- 
usual place,  BO  as  to  clearly  invite  a  passenger 
to  alignt,  and  the  passenger  attempts  to  do  so. 
usinK  due  care,  it  is  the  carrier's  duty  not  to 
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•addenly  start  the  car,  so  as  to  endanger  the 
passen^r's  safety. 

lEA.  Note.— l<or  other  cases,  see  Carrieis, 
Cent.  Dig.  {{  1228-1220;   Dec.  Dig.  i  303.*J 

8.  Cabbiebs  (i  280*)— Pabsenokbs— Cask  Re- 

qXJIBEO. 

A  carrier  of  passengers  Is  boand  to  erer- 
cise  great  care  and  diligence  in  their  safe  trans- 
portation, but  is  not  an  insurer  of  their  safety 
under  all  circumstances,  being  responsible  only 
for  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent.  Dig.  K  1085-1092,  1098-1106;  Dec  Dig. 
J  280.*] 

4.  Cabbiebs  (S|  823,  825*)  —  Passenoebs  — 
Duty. 

A  passenger  Is  bound  to  act  with  prudence 
and  use  the  means  provided  for  transportation 
with  reasonable  care,  and  if  his  negligent  act 
causes  or  contributes  to  the  injury  of  which  he 
complains  he  cannot  recover. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1346,  1348;  Dec.  Dig.  K  323, 
825.*] 

5.  Cabbiebs    ({   333*)— Passenoebs— Auanr- 
rao  FBOM  Cab— "Reasonable  Cabb," 

"Reasonable  care,"  whicli  a  street  car  pasr 
sender  is  required  to  exercise  in  alighting  from 
a  car,  is  such  care  as  a  person  of  ordinary  pru- 
dence would  exercise  under  similar  circumstan- 
ces: such  care  being  proportioned  to  the  risk 
incurred. 

(Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  f|  1385-1397 ;  Dec.  Dig.  f  333.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  5954-5956;    vol.  &  p.  7779.] 

8,  Cabbiebs  ({  825*)  —  Stbxet  BuUUiOAM  — 

Passenoebs— Knowledge. 

A  street  car  passenger,  familiar  with  the 
railway  at  the  place  of  the  accident  and  the 
operation  of  cars  there,  is  bound  to  avail  blin> 
self  of  such  knowledge. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  {  1848;  Dec.  Dig.  i  325.*] 

7.  Cabbiebs  (if  316,  344*)— Ikjubieb  to  Pab- 

8EN0EB— NEOLIOENCE— PbKSUVFTIONS. 

No  presumption  of  negligence,  either  of 
plaintiff  or  defendant,  arises  from  the  fact  that 
plaintiCF  was  injured  while  alighting  from  de- 
fendant's street  car,  on  wlilch  she  was  a  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  DiK.  H  1261, 1262,  1283-1294,  1399;  Dec. 
Dig.  H  316.  344.*] 

8.  Neouoence  (J§  121,  122*)  —  BuBDKir  of 
Pboof. 

The  burden  of  proof  of  negligence,  whether 
of  plaintiff  or  defendant,  rests  on  the  party 
alleeing  it. 

[Ed.  Note.— For  other  eases,  see  Negligence, 
Cent.  Dig.  H  217-234,  271:   Dee.  Dig.  H  121. 

9.  NEOLIOENCE    (§§     80,    98*)  —  CONCnBBEKT 
NEOMOENCE — DeOBEES  of  NEOLIOENCE. 

Where  an  injury  was  occasioned  by  plain-, 
tiff's  negligence,  or  the  concurrent  negligence  of 
both  parties,  plaintiff  cannot  recover,  as  the  law 
will  not  meaanre  degrees  of  negligence  attribut- 
ed to  each. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  84,  165;   Dec.  Dig.  i{  80,  88.*] 

10.  Damages  ({  30*)  —  Pebsohat,  Iitjubiks  — 
Element. 

In  an  action  for  injuries, '  plaintiff  Is  en- 
titled to  such  sum  as  would  reasonably  com- 
pensate her  for  her  injuries,  including  past  pain 
and  surrering.  and  such  as  may  come  to  her  in 
future  from  the  injuries  sii!<tained,  and  also  for 
any  impninnent  to  her  ability  to  earn  a  living 


in  the  future,  or  any  expenses  incurred  for 
medical  or  surgical  seirvices  in  endeavoring  to 
effect  a  cure. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  222 ;   Dec  Dig.  i  30.*] 

Action  by  Clara  M.  Elliott  against  the 
Wilmington  City  Railway  Company  to  re- 
cover damages  for  personal  injuries.  No 
verdict 

Argned  before  SPRUANCE  and  BOTCB,  JJ. 

J.  Frank  Ball,  for  plalntUC.  Walter  H. 
Hayes  and  Herbert  H.  Ward,  for  defendant 

SPRUANCB,  J.  (charging  tlie  Jury).  This 
action  is  brought  by  the  plaintiff,  Clara  M. 
Elliott  against  the  defendant  the  Wilming- 
ton city  Railway  Company,  a  corporation 
of  this  state,  to  recover  damages  for  per- 
sonal Injuries  of  the  plaintiff  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant. The  plaintiff  contends  tliat  on  the 
night  of  July  16,  1906,  she  was  a  passenger 
on  one  of  the  electric  cais  of  the  defendant, 
going  westward  on  Fourth  street  in  this  city, 
and  that  near  the  intersection  of  the  easter- 
ly side  of  Market  street  while  attempting 
to  alight  from  said  car  after  the  same  had 
come  to  a  stop,  the  said  car  was  negligently 
and  suddenly  started  or  jerked,  whereby  she 
was  thrown  from  the  car  to  the  bed  of  the 
street  and  seriously  Injured.  The  defend- 
ant contends  that  It  was  guilty  of  no  negli- 
gence whatever,  that  at  the  time  the  plain- 
tiff attempted  to  alight  from  the  car  the 
car  was  In  motion,  and  that  her  falling  or 
being  thrown  from  the  car  was  solely  due 
to  her  own  negligence. 

A  street  railway  company.  In  letting  its 
passengers  on  and  off  its  cars.  Is  bound  to 
stop  at  its  nsnal  stopping  places,  and  to  wait 
a  reasonable  time  for  passengers  to  get  off 
or  on,  and  also  to  use  all  reasonable  care  to 
secure  the  safety  of  its  passengers.  If  a 
car  slows  up  or  stops  at  an  unusual  stopping 
place  in  such  a  manner  as  clearly  to  invite  a 
passenger  to  alight  and  the  passenger  under 
such  circumstances  attempts  to  alight  using 
due  and  proper  care,  it  is  the  duty  of  the 
person  or  persons  having  charge  of  the  car 
not  to  suddenly  start  the  car  In  8uc>i  a  man- 
ner as  to  endanger  the  safety  of  the  alight- 
ing passenger. 

It  is  admitted  that  the  defendant  at  the 
time  of  the  said  accident  was  a  common  car- 
rier engaged  in  the  business  of  transporting 
passengers  for  hire.  A  common  carrier  of 
this  character  is  held  to  the  exercise  of 
great  care  and  diligence  in  the  safe  trans- 
portation of  Its  passengers,  but  it  is  not  an 
insurer  of  their  safety  under  all  drcrnqstan- 
ces;  it  being  responsible  only  for  its  negli- 
gence. It  is  the  duty  of  a  passenger  to  act 
with  prudence,  and  to  use  the  means  provid- 
ed for  his  transportation  with  reasonable 
discretion  and  care;  and  if  his  negligent 
act  causes  or  contributes  to  the  injury  of 
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which  he  complains  he  cannot  recover.  It 
1b  the  duty  of  the  passenger  to  exercise  all 
reasonable  care  In  alighting  from  a  car.  Rea- 
sonable care  Is  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  sim- 
ilar circumstances;  such  care  being  propor- 
tioned to  the  risk  Incurred.  A  passenger, 
familiar  with  the  railway  at  the  place  of  the 
accident  and  the  operations  of  the  cars  there, 
is  bound  to  avail  himself  of  such  knowledge. 

This  action  Is  based  upon  the  negligence  of 
the  defendant,  and  to  entitle  the  plaintiff  to 
recover  you  must  be  satisfied  by  a  prepon- 
derance or  greater  weight  of  the  evidence 
ttiat  the  negligence  of  the  defendant  which 
caused  the  plaintiff's  injuries  was  the  negli- 
gence described  In  the  plalntlfTs  declaration, 
via.,  the  sudden  moving  or  Jerking  of  the 
car  while  the  plaintiff  was  In  the  act  of 
alighting  from  the  car.  No  presumption  of 
negliKenre,  either  on  the  part  of  the  plaintiff 
or  defendnnt,  arises  from  the  mere  fact  that 
the  plaintiff  was  Injured  while  alighting  from 
a  car  of  the  defendant.  To  entitle  the  plain- 
tiff to  recover,  yon  must  be  satisfied  from  a 
prepondorance  of  the  evidence  that  the  In- 
juries to  the  plaintiff  were  caused  by  the 
negligence  of  the  defendant 

TTic  hnrden  of  proving  negligence,  whether 
on  the  part  of  the  defendant  or  the  plaintiff, 
rests  upon  the  party  by  whom  such  negll- 
gem-e  is  alleged.  If  the  injury  complained 
of  was  occasioned  by  the  negligence  of  the 
plaintiff,  or  by  the  concurrent  negligence  of 
both  the  plaintiff  and  the  defendant,  the 
plaintiff  cannot  recover,  as  the  law  In  such 
case  will  not  attempt  to  measure  the  degree 
of  npsllgpnce  attributable  to  each  party. 

Your  verdict  should  be  given  in  favor  of 
that  t">rty  for  whom  Is  the  preponderance 
or  pretiter  weight  of  the  evidence.  Where, 
as  In  thifl  case,  the  testimony  is  conflicting, 
the  iiTv  should  reconcile  It  If  they  can;  but. 
If  thev  cannot  do  so,  they  should  give  cre- 
den'-p  to  that  part  of  It  which  they  deem 
most  worthy  of  belief.  If  your  verdict  should 
be  fnr  the  plaintiff.  It  shonld  be  for  such 
a  sum  of  money  as  will  reasonably  com- 
pensate her  for  her  Injuries.  Including  there- 
in her  pnln  and  suffering  In  the  past,  and 
such  fls  may  come  to  her  in  the  future,  re- 
sultlTttr  from  her  injuries,  and  also  for  any 
impnirment  of  ability  to  earn  a  living  In  the 
future  nnd  any  expenses  she  has  Incurred 
for  medical  or  surgical  services  In  endeavor- 
ing to  be  cured  of  her  Injuries. 

The  jury  disagreed. 

(•  Pen.  440 

STATE  V.  DREDDBJN. 
(Conrt  of  General  Sessions  of  Delaware.     New 

Castle.    Sept.  24,  1907.) 

1.  Lapcent,  (§  le*)— FiNDiNQ  Lost  Goods- 
Con  VERSION— Intent. 

If  a  finder  Icnows  who  la  the  owner  of  a 
lost   chnttPl,   or  if  from   any   mark  on   it,   or 


from  the  circnmstances  nnder  which  it  has 
been  found,  the  owner  may  be  reasonably  as- 
certained, fraudulent  conversion  of  the  article 
to  the  finder's  use  is  sufficient  to  justify  an 
inference  of  felonious  intent,  constituting  lar- 
ceny. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent 
Dig.  f  45;   Dec.  Dig.  {  16.*] 

2.  Labcgnt  ({  16*)— Lost  Goods  —  Corveb- 

BION. 

Where  defendant  was  not  the  actual  finder 
of  lost  money,  but  at  the  time  be  received  it 
from  his  son  he  knew,  or  had  reasonable  cause 
to  believe,  that  prosecutor  was  the  owner  of 
the  money,  and  notwithstanding  such  knowl- 
edge he  feloniously  appropriated  it  to  his  own 
use  without  the  owners  consent,  he  was  guilty 
of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  S  45;   Dec.  Dig.  {  16.*] 

3.  Labceht  (J  1*)— Definition. 

Larceny  is  the  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  another, 
with  intent  to  convert  it  to  the  taker's  use  and 
deprive  the  owner  of  its  use  without  his  con- 
sent 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  t  1 ;    Dee.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  8991-4003.] 

4.  Larceny    ({   3*)  —  Conversion    o»   Lost 
Goods— Felonious  Intent. 

Felonious  intent  is  a  material  element  of 
the  crime  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  H  3-10;    Dec.  Dig.  i  3.*] 

James  Dredden  was  Indicted  for  larceny. 
Verdict  of  guilty. 

Argued  before  LORE,  C  J.,  and  PENNB- 
WILL,  J. 

Daniel  O.  Hastings,  Dep.  Atty.  Gen.,  for 
the  State.    William  O.  Jones,  for  defendant 

At  the  trial  the  state  produced  evidence  to 
the  following  effect:  That  on  the  evening  of 
May  27,  1907,  while  returning  from  the 
plant  of  the  Davis  Pressed  Steel  Company, 
where  he  was  employed,  Louis  Ecbrlcb  lost 
his  pay  envelope,  upon  the  outside  of  which 
was  written  In  typewriting  his  name,  the 
number  of  hours  he  had  worked  during  the 
week,  and  the  amount  Inclosed,  $10.  The 
prosecuting  witness  did  not  miss  the  money 
until  he  reached  home,  and  shortly  thereaft- 
er was  told  ttiat  the  14  year  old  son  of  the 
defendant  had  found  the  money.  Echrich 
returned  to  Taylor  and  Bnttonwood  streets, 
where  the  money  had  been  picked  op,  and 
demanded  the  money  from  the  boy.  The 
latter  denied  finding  the  money;  but  a  Mrs. 
McLloyd  stated  that  she  saw  him  pick  It  up, 
and  also  saw  him  tear  the  envelope  up  into 
small  pieces,  which  Mrs.  McLIoyd  procured, 
and,  placing  the  scraps  together,  discovered 
the  name  of  the  loser,  and  informed  £2chricti, 
who  then  accused  the  colored  boy.  The  ex- 
citement about  the  place  brought  the  father 
of  the  boy,  the  defendant,  to  the  scene.  He 
demanded  of  his  son  whether  be  bad  found 
the  money,  which  the  latter  at  first  denied, 
but  later  admitted,  taking  the  money  from 
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Ills  shoe,  In  which  he  had  concealed  It,  and 
turning  it  OT»  to  bis  father.  The  prosecut- 
ing -witness,  Bchrich,  demanded  the  return 
of  the  money  from  the  defendant;  but  the 
latter  refused  to  turn  over  the  money,  un- 
less promised  a  reward.  Be-  was  told  to 
have  the  money  changed  and  be  would  be 
given  a  reward;  but  he  went  away  and  did 
not  return  the  amoont.  The  state  also  prov- 
ed by  Mrs.  McLIoyd  that  she  said  to  the 
elder  Dredden,  when  the  money  was  handed 
to  him  by  his  son  and  demanded  by  Echricb, 
"Yon  know  It  is  that  young  fellow's  money, 
and  you  ought  to  give  it  to  him,"  and  that 
Dredden  said:  "You  have  not  anything  to 
do  with  It    You  keei>  your  mouth  out  of  It." 

Subsequently  a  warrant  was  sworn  out 
for  the  defendant  on  the  charge  of  larceny; 
he  having'  again  refused  to  turn  over  the 
money  to  Echrich,  on  the  demand  of  the 
latter,  in  company  with  a  police  officer. 

When  the  state  closed,  Jones,  for  the  de- 
fendant, moved  the  court  to  Instruct  the  Jury 
to  return  a  verdict  of '  not  guilty  on  the 
grounds,  first,  that  there  was  no  proof  of  a 
felonious  taking;  second,  that  there  was  no 
sufficient  Identification  of  the  property  when 
it  came  Into  the  possession  of  the  defendant 
to  Justify  him  In  the  belief  that  it  was  the 
property  of  Echrich,  and  he  was  itherefore 
entitled  to  hold  It  for  the  rightful  owner. 

PENNEWILL,  J.  We  decline  to  take  the 
case  from  the  Jury. 

After  the  testimony  of  the  defendant  had 
been  heard,  counsel  for  the  defendant  pray- 
ed the  court  to  charge  the  Jury  as  follows: 

"First  If  the  Jury  believe  that  at  the 
time  the  defendant  came  Into  possession  of 
the  money,  he  did  not  know  the  owner,  their 
verdict  should  be  not  guilty. 

"Second.  If  the  Jury  believe  that,  at-  the 
time  the  defendant  came  into  x>os8es8lon  of 
the  money,  there  were  no  marlis  upon  it  In- 
dicating who  the  true  owner  was,  their  ver- 
dict should  l)e  not  guilty. 

"Third.  That,  before  the  Jury  can  convict, 
they  must  be  satisfied  beyond  a  reasonable 
doubt  that,  at  the  time  the  money  came  In- 
to the  bands  of  the  defendant,  he  had  a  fe- 
lonious Intent  to  appropriate  the  same  to 
his  own  use;  and  that.  If  at  that  time  his 
Intent  was  not  felonious,  no  subsequent  acts 
of  concealment  or  appropriation  would  con- 
Btltnte  the  crime  of  larceny." 

PENXEWIUi,  J.  (charging  the  Jury).  The 
prisoner  at  the  bar,  James  Dredden,  is  charg- 
ed In  this  Indictment  with  the  larceny  of 
certain  paper  money  of  the  value  of  $10,  on 
the  27th  day  of  May  of  the  present  year; 
the  money  being  alleged  to  have  been  the 
property  of  Louis  Ek:hrich.  The  state  claims 
that  the  prosecuting  wltoess,  Louis  Echrich, 
on 'the  day  mentioned,  lost  the  said  money 


on  a  street  In  this  city;  that  very  soon  after 
the  loss  the  money  was  found  upon  the  street 
Dy  the  son  of  the  defendant  and  within  an 
hour  or  two  after  the  finding,  the  son  gave 
It  to  his  father  upon  the  demand  of  the  lat- 
ter. It  is  contended  by  the  state  that  at  the 
time  the  prisoner  received  the  money  from 
his  son  he  knew  that  the  money  had  been 
found  by  the  son,  and  that  It  was  the  prop- 
erty of  the  prosecuting  witness,  or  at  least 
that  the  circumstances  existing  at  the  time 
were  such  as  to  reasonably  apprise  the  pris- 
oner that  the  money  belonged  to  the  prose- 
cuting witness.  It  Is  contended,  therefore 
that  the  retention  of  the  money  by  the  fa- 
ther was,  under  the  circumstances,  larceny 
in  contemplation  of  law. 

The  law  applicable  to  the  finder  of  lost 
property  has  been  very  clearly  stated  by 
this  court  In  the  case  of  State  v.  Stevens,  2 
PennewlU  (Del.)  486,  49  AU.  174,  as  follows: 
"If  the  finder  knows  who  Is  the  owner  of 
the  lost  chattel,  or  if,  from  any  mark  upon 
It,  or  from  the  circumstances  under  which 
It  was  found,  the  owner  could  reasonably 
have  been  ascertained,  then  the  fraudulent 
conversion  of  It  to  the  finder's  use  Is  suflS- 
clent  evidence  to  justify  the  Jury  In  finding 
the  felonious  intent  constituting  a  larceny." 
In  the  case  before  you  the  defendant  was 
not  the  actual  finder  of  the  money,  and  yet 
If,  at  the  time  he  received  the  money  from 
his  son,  he  knew,  or  the  circumstances  then 
existing  were  such  as  to  reasonably  Inform 
him,  that  the.  prosecuting  witness,  Louis 
Echrich,  was  the  owner  thereof,  and  notr 
withstanding  such  knowledge,  or  means  of 
knowledge,  he  felonktnsly  appropriated  the 
money  to  his  own  use  without  the  consent 
of  the  owner,  he  would  be  guilty  of  larceny. 

Larceny  Is  the  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  an- 
other, with  the  Intent  to  convert  It  to  the 
taker's  use  and  deprive  the  owner  of  the  use 
thereof,  without  the  consent  of  the  owner. 
You  will  observe,  therefore,  that  the  felonious 
Intent  Is  a  material  element  of  the  crime 
charged,  and  must  be  proved  beyond  a  reason- 
able doubt  We  say  to  you,  however,  that  in 
order  to  determine  whether  the  prisoner 
knew  to  whom  the  money  belonged,  and  fe- 
tonionsly  Intended  to  appropriate  it  to  his 
own  use  at  the  time  he  received  it  yon  may 
consider  all  that  was  said  or  done  by  the 
prisoner,  or  by  others  In  his  presence  or  hear- 
ing, and  any  other  circumstances  which 
would  Indicate  what  his  actual  knowledge 
and  Intentions  were. 

If,  after  a  careful  consideration  of  all  the 
evidence,  yon  are  not  satisfied  beyond  a  rea- 
sonable doubt  that  the  prisoner  feloniously 
Intended  to  appropriate  the  money  to  his 
own  use,  your  verdict  should  be  not  guilty. 

Verdict:   "Guilty." 
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BITED  T.  SASLAFF. 
(Supreme  Court  of  New  Jersey.    Sept.  24,  1009.) 

CoNTBACTs  (8  116*)— LsoAurr— PnButo  Pol- 
icy— Unifobm  Rates. 

An  agreement  between  certain  rolling  cbair 
proprietors  in  Atlantic  City  to  maintain  a  fixed 
scttedule  ot  rates  for  service  is  not  void  as  con- 
trary to  public  policy,  wliere  it  appears  that 
such  schedule  of  rates  is  exactly  the  same  as 
the  maximum  rates  fixed  for  such  service  by 
the  ordinance  of  the  city,  and  that  such  rates 
are  reasonable,  and  where  it  does  not  appear 
that  the  parties  to  the  agreement  have  a  mon- 
opoly of  the  business  in  that  community. 

[Ed.  Note.— FoT  other  cases,  see  Contracts, 
Cent.  Dig.  ii  547-649;  Dec.  Dig.  i  116.*] 

(Syllabus  by  the  Conrt) 

Appeal  from  District  Ourt  of  Atlantic 
City. 

Action  by  David  C.  Reed,  trustee,  etc, 
against  Marcus  SaslaS.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed. 

Argued  February  term,  1909,  before  REED, 
TRENCHARD,  and  MINTURN,  JJ. 

Eli  H.  Chandler,  for  appellant.  Joseph  B. 
Perskie,  for  appellee. 

TRENCHARD,  J.  The  plaintiff  below 
brought  this  action  in  ttie  Atlantic  City  dis- 
trict court  against  Marcus  Saslaff  to  enforce 
payment  of  the  sum  of  $250,  being  the  pen- 
alty in  an  agreement  entered  into  between 
the  plaintiff  and  the  defendant  The  trial 
before  the  Judge,  sitting  without  a  Jury,  re- 
sulted in  a  Judgment  for  the  defendant,  which 
Judgment  is  now  here  for  review. 

Upon  the  trial  It  appeared  that  the  plain- 
tiff as  well  ns  the  defendant  and  others  were 
severally  the  proprietors  and  owners  of  roller 
chairs  in  Atlantic  City,  and  that  they,  on  the 
one  part,  and  the  plaintiff,  as  trustee,  on  the 
other  part,  entered  into  a  written  agreement 
wherein  the  defendant  covenanted  to  pay 
the  sum  of  $2.'i0  to  the  plaintiff  as  trustee  for 
the  Atlantic  City  Hospital  in  the  event  that 
the  defendant  failed  to  "faithfully  observe, 
maintain  and  carry  oat,  without  any  equivo- 
cation, reservation  or  rebates,  secret  or  other- 
wise." the  fixed  schedule  of  rates  of  fare 
therein  set  forth  for  the  hire  of  roller  Chairs 
in  Atlantic  City.  The  breach  of  this  cove- 
nant' was  established  at  the  trial  by  proof, 
but  the  learned  trial  Judge  gave  Judgment 
for  the  defendant  upon  the  theory  that  the 
covenant  In  question  was  contrary  to  public 
policy  and  void.  That  was  the  sole  defense 
interposed  at  the  trial,  and  none  other  is  sug- 
gested here.  We  think  the  view  of  the  trial 
Judge  was  erroneous.  He  seems  to  have  re- 
garded the  case  as  controlled  by  Trenton 
Potteries  Co.  v.  Ollphant,  S8  N.  J.  Bq.  607, 
43  Atl.  723.  46  L.  R.  A.  266,  78  Am.  St  Rep. 
612,  In  that  the  agreement  was  one  between 
independent  and  unconnected  owners  of  roll- 
ing chairs  looking  to  the  control  of  rates  for 
service  by  an  express  agreement  to  maintain 


specifled  rates,  and  so  against  public  policy. 
But  we  think  that  case  is  not  applicable  to 
the  case  at  bar  for  the  reasons  we  will  now 
state. 

At  the  trial  there  was  admitted  in  evidence 
an  ordinance  of  Atlantic  City  entitled  "An 
ordinance  regulating  and  prescribing  the  fees 
to  be  charged  persons  carried  in  Invalid  or 
rolling  chairs  within  the  limits  ot  Atlantic 
City,"  approved  July  17.  1905.  This  ordi- 
nance by  Its  terms  fixed  the  maximum  rates 
for  hire  of  the  various  kinds  of  rolling  chairs. 
It  appears  that  the  maximum  rates  thus  fixed 
by  ordinance  are  exactly'  the  same  as  the 
rates  provided  for  in  the  agreement  between 
the  plaintiff  and  defeiidant  The  power  of 
Atlantic  City  to  pass  the  ordinance  fixing 
such  maximum  rates  Is  not  challenged.  The 
city  charter  of  Atlantic  (Dity  (P.  I*  1902,  p. 
293)  authorizes  the  city  council  by  ordinance 
to  license  and  regulate  carriages  and  vehicles 
used  for  the  transportation  of  passengers, 
and  to  fix  fees  for  such  licenses.  Moreover, 
the  power  to  fix  the  fares  to  be  charged  was 
abundantly  conferred  upon  city  councQ  by 
various  statutes,  viz.,  by  a  supplement  to  the 
original  charter  approved  March  13,  1866,  by 
another  supplement,  approved  March  22, 1871, 
and  by  a  general  act  applicable  to  all  cities 
approved*  May  16,  1894  (Gen.  St  1895,  p. 
2236,  8  532).  Fonsler  v.  Atlantic  City,  70  N. 
J.  Law,  125,  56  Atl.  119.  And  by  section  115 
of  the  present  charter  (P.  L.  1902,  p.  341) 
such  power  was  expressly  reserved.  Con- 
over  V.  Atlantic  City,  73  N,  J.  Law,  596,  64 
Atl.  146.  The  trial  Judge  found  as  a  fact 
that  the  maximum  rates  fixed  by  the  ordi- 
nance and  adopted  in  the  agreement  "were 
reasonable  rates  of  fare,  and  that  a  mainte- 
nance of  such  rates  would  result  in  the  ac- 
quirement of  but  reasonable  benefit  for  the 
services  performed."  Under  these  circum- 
stances, it  is  not  perceived  bow  the  covenant 
in  question  Is  against  public  policy.  It  Is 
too  plain  for  argument  that  the  policy  of  the 
law  Is  not  violated  by  an  agreement  whereby 
some  (not  ail)  of  the  owners  of  such  vehicles 
In  Atlantic  City  contracted  to  maintain  rates 
which  were  permitted  by  the  lawmaking 
power  and  which  are  found  to  be  reasonable 
as  a  matter  of  fact  In  Raritan  RIvm'  R.  R. 
Co.  T.  Traction  Ca,  70  N.  J.  Law,  732,  58 
Atl.  832,  the  Cvourt  of  Errors  and  Appeals 
had  under  review  section  16  of  the  general 
railroad  law  of  1873  (<3en.  St  1895,  p.  2643), 
which.  In  effect  vested  In  the  railroad  com- 
pany an  uncontrolled  discretion  to  establish 
such  rates  of  freight  and  fare  as  its  own  In- 
terests from  time  to  time  required,  subject 
only  to  the  maximum  rates  prescribed  by  the 
section,  and  to  the  reserved  right  of  repealer 
and  modification  by  the  Legislature,  and  the 
court  held  (1)  that  the  courts  have  no  geper- 
al  supervisory  Jurisdiction  over  the  question 
of  freight  and  passenger  rates;  and  (^  that 
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an  agreement  made  between  a  railroad  com- 
pany and  a  competitor  that  dnrlng  a  limited 
period  the  former  company  "will  not  reduce 
Its  present  rates  of  fare  unless  required  by 
law"  Is  not  contrary  to  public  policy  as  es- 
tablished in  this  state.  In  that  case  Mr.  Jus- 
tice Pitney  (the  present  Chancellor),  speak- 
ing for  the  court,  said:  "Public  policy  Is  to 
be  sought  for  in  the  rules  of  the  common 
law  as  modified  by  the  acts  of  the  Legisla- 
ture. It  is  for  the  lawmaking  authority,  and 
not  for  the  courts,  to  declare  it  Certainly 
the  courts  have  no  general  supervisory  au- 
thority over  the  question  of  freight  and  pas- 
senger rates.  Their  concern  in  the  matter  is 
confined  to  cases  where  the  question  of  'rea- 
sonable rates'  is  raised  incidentally  In  the 
ordinary  course  of  Judicial  inquiry.  Ballroad 
companies,  as  common  carriers,  pursuing  a 
public  calling  under  sudi  circumstances  that 
the  public  must  of  necessity  deal  with  them, 
are  limited  by  the  rules  of  the  common  law, 
In  the  absence  of  any  statute,  to  the  imposi- 
tion of  reasonable  rates  of  fare  and  toll.  On 
the  additional  ground  that  their  property  is 
devoted  to  a  public  use,  they  are  subject  to 
the  like  limitation,  and  their  use  of  the  prop- 
erty is  subject  to  be  controlled  by  the  public 
for  the  common  good  within  limits  fixed  by  the 
Constitution.  Where  controversies  arise  Inter 
Iiartes,  the  courts  Judicially  determine  what 
are  reasonable  rates.  In  so  doing  they  follow 
common-law  rules  in  the  absence  of  statute. 
Where  there  is  a  statute,  the  courts  follow 
the  rule  of  law  thus  prescribed.  Where  the 
statute  violates  the  Constitution,  as  by  pre- 
scribing rates  so  low  as  to  be  unremunera- 
tlve,.so  as  to  amount  to  a  taking  of  property 
without  compensation  or  without  due  process 
of  law,  the  courts  follow  the  Constitution, 
disregarding  the  statute  [citing  cases].  But 
the  power  to  require  a  public  service  to  be 
performed  for  a  limited  rate  is  but  a  branch 
of  the  power  to  regulate,  in  the  public  inter- 
est, property  that  Is  devoted  to  the  public  use. 
This  is  primarily  the  function  of  the  law- 
making body.  The  courts  may  In  a  given  in- 
stance be  called  upon  to  decide,  in  the  course 
of  litigation,  whether  a  certain  rate  is  rea- 
sonable or  unreasonable,  or  to  declare  that  a 
given  statutory  limitation  la  confiscatory,  bnt 
the  courts  have  no  power  to  declare  In  gen- 
eral what  rates  shall  not  be  exceeded.  In 
view  of  the  positive  statutory  declaration 
contained  In  section  15  of  the  general  rail- 
road law,  construed  as  we  construe  it,  we  are 
tmable  to  conceive  on  what  rational  ground 
the  conrt  can  properly  declare  that  any  pub- 
lic policy  requires  that  the  rates  shall  be 
maintained  below  the  maximum  rates  fixed 
in  the  statute.  That  limitation  and  the  dis- 
cretion that  Is  conferred  upon  the  company 
with  respect  to  lesser  rates  are  the  dellb^ate 
expression  of  the  lawmaking  power,  and  the 
measure  of  its  regulation  in  this  behalf  of 
property  devoted  to  public  use  under  the 


general  raUroad  law.  That  statute  binds 
the  court  unless  it  transcends  some  consti- 
tutional limitation.  Nothing  of  the  sort  is 
suggested."  We  think  the  decision  of  that 
case,  and  the  reasoning  by  which  it  is  sup- 
ported, decisive  of  the  case  at  bar. 

The  contention  of  the  defendant  that  the 
effect  of  the  agreement  in  question  Is  to  cre- 
ate a  monopoly,  and  that  it  thus  contravenes 
public  policy,  is  not  supported  either  by  the 
terms  of  the  agreement  Itself  nor  by  the  evi- 
dence. It  does  not  appear  that  the  parties 
to  this  contract  are  in  control,  or  anything 
like  control,  of  the  rolling  chair  business  In 
Atlantic  Ci^.  There  is  nothing  to  show  that 
they  comprise  more  than  the  most  insignifi- 
cant part  or  fraction  of  those  engaged  in  the 
business  in  that  community.  It  does  appear 
that  others  are  engaged  in  the  business  there. 
We  are  not  at  liberty  to  Indulge  in  inferences 
which  would  restrict  rights  under  a  contract 
Parties  are  to  be  given  the  widest  latitude  to 
make  contracts  with  reference  to  their  pri- 
vate Interests  and  the  invalidity  of  such  con- 
tracts is  never  to  be  Inferred,  but  must  be 
clearly  made  to  appear.  What  the  effect 
would  be  upon  the  agreement  in  question  of 
proof  tending  to  show  control  of  the  business 
in  that  community  it  is  unnecessary  now  to 
decide  because,  as  we  have  pointed  out,  there 
is  no  such  proof. 

The  agreement  In  question  not  .being  con- 
trary to  public  policy,  the  Judgment  of  the 
court  below  must  be  reversed,  and  a  venire 
de  novo  awarded. 


(78  N.  J.  L.  170) 
WiriilAMS  T.  PUBLIC  SERVICE  RT.  CO. 
(Supreme  Court  of  New  Jersey.    Sept.  24, 1909.) 

Plkadino  ({  81*)— Dxi^NSEs— Matiebs  Since 

Suit  Begun. 

Matters  arising  after  the  commencement  of 
an  action  and  before  plea  may  be  pleaded 
against  the  further  maintenance  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  163 ;   Dec.  Dig.  i  81.*] 

(Syllabus  by  the  Court.) 

Action  by  Alexander  Williams  against  the 
Public  Service  Railway  Company.  On  mo- 
tion  to  strike  out  plea.    Motion  denied. 

Argued  February  term,  1900,  before  REED, 
TRENCHARD,"  and  MINTURN,  JJ. 

Abner  Kallsch  and  Samuel  Kallsch,  Jr.,  for 
the  motion.    Leonard  J.  Tynan,  opposed 

TRENCHARD,  J.  This  is  a  motion  to 
strike  out  a  plea.  On  December  23,  1908, 
Alexander  Williams  issued  a  summons  out 
of  the  Supreme  Court  in  an  action  in  tort 
against  the  Public  Service  Railway  (Company, 
which  summons  was  returnable  January  4, 
1909.  On  January  21,  1909,  he  filed  his  dec- 
laration. On  February  6,  1900,  the  defend- 
ant company  filed  two  pleas,  one  the  general 
issue,  and  the  other  that  the  plaintiff  ought 
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not  to  farther  maintain  his  action  because 
of  a  general  release  under  seal  given  to  the 
defendant  by  the  plaintiff  after  the  com- 
mencement of  the  action,  to  wit,  January  23, 
1909.  fbe  plaintiff  now  moves  to  strike  the 
last-mentioned  plea  from  the  record  as  hav- 
ing been  Improperly  filed. 

As  we  understand  the  argument  of  counsel 
for  the  plaintiff.  It  Is  that  the  plea  Is  bad  be- 
cause he  asserts  that  the  plaintiff  was  a  mi- 
nor at  the  time  suit  was  brought  Whatever 
the  fact  may  be  in  that  regard,  there  Is  no 
Indication  of  Infancy  of  the  plaintiff  on  the 
face  of  the  summons.  Nor  Is  there  In  the 
declaration  any  allegation  to  that  effect 
which  the  defendant  Is  bound  to  negative. 
In  its  commencement  by  way  of  recital  It  is 
Bald  that  the  plaintiff,  being  a  minor,  sues 
by  his  next  friend.  But  there  Is  no  substan- 
tive allegation  that  he  is  a  minor  either  there 
or  elsewhere  in  the  declaration.  If  he  was 
an  infant  at  the  time  suit  was  brought,  still 
he  might  well  have  been' of  full  age  when  he 
subsequently  executed  the  release.  If  of  full 
age,  the  release,  being  a  matter  of  defense 
arising  since  the  commencement  of  the  ac- 
tion, but  before  plea,  may  be  pleaded  against 
the  further  maintenance  of  the  suit.  Hutch- 
inson V.  Hendrlckson,  29  N.  J.  Law,  180; 
Dryer  v.  Lewis,  57  Ala.  531 ;  Kimball  v.  Wil- 
son, 3  N.  H.  101,  14  Am.  Dec.  842 ;  Wlsheart 
V.  Legro.  33  N.  H.  177 ;  Clark  v.  Fox,  9  Dana 
(Ky.)  193.  If  the  plaintiff  was  an  infant  at 
the  time  of  the  execution  of  the  release,  that 
fact  would  not  make  the  release  void.  It 
would  only  render  it  voidable.  If  the  plain- 
tiff desires  to  avoid  the  release  on  account  of 
his  alleged  Infancy,  he  should  file  a  replica- 
tion  setting  up  his  Infancy. 

The  plea  being  good,  the  motion  to  strike 
it  out  is  denied. 


(78  N.  J.  L.  ISO) 

JAMES  LEO  CO.  v.  JERSEY  CITT  BILL 
POSTING  CO. 

(Supreme  (^urt  of  New  Jersey.    Sept.  24, 
1909.) 

Fixtures  (§  14*)— Lawdlobd  and  Tenaht— 

Fences. 

An  Innocent  purchaser,  without  notice,  of 
land  to  which  a  fence  has  been  annexed.  Is 
not  affected  by  an  aftreement  between  tiie  ten- 
ant of  his  erantor  and  the  owner  of  the  fence  at 
the  time  of  annexation,  by  the  terms  of  which 
the  latter  was  to  have  the  right  of  removal.  In 
such  case  the  fence  became  a  part  of  the  realty 
and  passed  by  the  deed  to  the  purchaser. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent  Dig.  §  22 ;   Dec.  Dig.  {  14.*] 

(Syllabus  by  the  Covat.) 

Appeal  from  District  Court  of  Jersey  City. 

Trespass  by  the  James  Leo  Company 
against  the  Jersey  City  Bill  Posting  Com- 
pany. Judgment  for  plaintiff  for.  nominal 
damages,  and  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 


Argued  February  term,  1909,  before  REED 
TRENCHARD,  and  MINTORN,  JJ. 

Peter  &  John  Bentley,  for  appellant  John 
J.  Mulvaney,  for  appellee. 

TRENCHARD,  J.  The  plaintiff  in  thte  suit 
seeks  damages  for  a  trespass  alleged  to  have 
been  committed  by  the  defendant's  servants 
in  entering  upon  the  plaintiff's  lauds,  and 
tearing  down  and  carting  away  a  fence,  and 
to  recover  the  value  of  the  fence.  At  the 
trial  in  the  First  district  court  of  Jersey  City 
the  evidence  showed  that,  prior  to  the  pur- 
chase of  the  lands  In  question  by  the  plain- 
tiff, the  defendant  had  erected  a  fence  there- 
on, pursuant  to  a  license  given  .by  a  written 
agreement  with  the  tenant  then  In  occopa 
tlon  of  the  premises,  which  permitted  the 
defendant  to  erect  and  maintain  a  fence  for 
advertising  purposes^  conditioned  upon  its  va- 
cating on  30  days'  notice  from  the  tenant; 
the  defendant  having  the  right  upon  such  no- 
tice to  remove  its  property.  The  plaintiff 
took  title  to  the  lands  without  notice  of  the 
license  respecting  the  fence.  About  two 
weeks  after  the  term  of  the  tenant  under 
whom  the  defendant  held  this  advertising 
privilege  had  expired,  and  after  having  fail- 
ed to  come  to  terms  with  the  plaintiff  for 
the  retention  of  the  fence  privilege,  ttie  de- 
fendant, by  its  servants,  went  to  the  prem- 
ises In  question  and  removed  the  fence,  and 
carted  it  away.  The  learned  trial  judge,  sit- 
ting without  a  Jury,  rendered  Judgment  for 
the  plaintiff  for  nominal  damages  only,  and 
the  plaintiff  appeals. 

The  trial  Judge  was  of  the  opinion  that 
under  the  facts  stated  the  title  of  the  fence 
was  in  the  defendant,  but  he  rendered  Judg- 
ment for  the  plaintiff  upon  the  theory  that 
the  defendant  in  recovering  its  property  com- 
mitted a  technical  trespass.  We  think  the 
Judge  was  in  error  In  his  finding  that  the 
title  of  the  fence  was  in  the  defendant  As 
a  general  proposition,  a  fence  is  a  part  of 
the  freehold,  and  the  ownership  of  it  is  de- 
termined accordingly.  12  A.  &  E.  E.  L,  (2d 
Ed.)  1059.  This  is  so  as  between  vendor  and 
vendee.  Ruckman  v.  Cutwater,  28  N.  J.  Law, 
581.  It  is,  of  course,  true,  as  pointed  out  by 
Chief  Justice  Beasley  in  Ivins  v.  Ackerson,  38 
N.  J.  Law,  220,  222,  that  a  fence  is  not  "out 
and  out"  a  part  of  the  land,  but  may,  as  be- 
tween the  owner  of  the  land  and  the  ownv 
of  the  fence  before  annexation,  retain  its 
character  as  personalty  by  an  express  agree- 
ment between  them  to  that  effect 

We  are  thus  brought  to  a  consideration 
of  the  main  question  in  this  case:  Whether 
a  subsequent  innocent  purchaser  of  the  land 
without  notice  is  affected  by  such  an  agree- 
ment Most  of  the  cases  presentiiig  the  ques- 
tion of  the  right  of  a  third  party  to  chattels 
which  have  been  annexed  to  the  soli  arise 
as  between  conditional  vendors  or  chattel 
mortgagees  and  purchasers  or  mortgagees  Ot 
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the  realty.  Our  own  courts  have  recognized 
the  title  of  the  conditional  vendor  or  chat- 
tel mortgagee  as  against  a  mortgage  upon 
the  realty  executed  before  the  personal  prop- 
erty was  affixed  to  the  soil  (Palmateer  t. 
Robinson,  60  N.  J.  Law,  433,  38  Atl.  957; 
General  Electric  Co.  v.  Transit  Equipment 
Co.,  57  N.  J.  Eq.  460,  42  Atl.  101 ;  Campbell 
V.  Roddy,  44  N.  J.  Eq.  244,  14  Atl.  279,  6  Am. 
St.  Rep.  889),  but  thus  far,  as  far  as  we  know, 
they  have  not  been  called  upon  to  decide  as 
to  the  rights  acquired  by  a  bona  fide  pur- 
chaser without  notice  after  the  fixture  is  up- 
on the  premises  (Palmateer  v.  Robinson,  6U 
N.  J.  Law,  433,  436,  38  Atl.  957).  In  other 
jurisdictions  the  weight  of  authority  is  to  the 
effect  that  a  subsequent  purchaser  of  the 
land,  without  notice,  is  not  affected  by  an 
agreement  between  the  owner  of  the  land  and 
the  owner  of  an  article  at  the  time  of  an- 
nexation that  the  article  shall  retain  its  per- 
sonal character  and  be  subject  to  removal  at 
the  pleasure  of  the  owner  of  the  article. 
Hobson  V.  Gorringe,  66  L.  J.  Ch.  114.  (1897) 
1  Ch.  182 ;  McDonald  v.  Weeks,  8  Grant,  Ch. 
(U.  C.)  297;  Porter  v.  Pittsburg  Bessemer 
Steel  Co.,  122  U.  S»  267,  7  Sup.  Ct  1206,  30 
L.  Ed.  1210;  Prince  v.  Case,  10  Coim.  375, 
27  Am.  Dec.  675;  Jollet  First  Nat  Bk.  v. 
Adam,  138  111.  483,  28  N.  E.  955;  Binkley  v. 
E\>rkner,  117  Ind.  183,  19  N.  B.  753,  S  L.  R. 
A.  33;  Bringholff  v.  Munzenmaler,  20  Iowa, 
513;  Rowand  v.  Anderson,  33  Kan.  264,  6 
Pac.  255,  52  Am.  Rep.  529 ;  Rldgeway  Stove 
Co.  V.  Way,  141  Mass.  557,  6  N.  E.  714 ;  Stev- 
ens V.  Rose,  69  Mich.  259.  37  N.  W.  205 ;  Ql- 
mer  ▼.  Wallace,  28  Mo.  557,  75  Am.  Dec  135 ; 
Arlington  Mill,  etc.,  Co.  v.  Yates,  67  Neb.  286, 
77  N.  W.  677;  Haven  v.  Emery,  33  N.  H. 
60;  Brennan  v.  Whitaker,  15  Ohio  St.  446; 
Muir  V.  Jones,  23  Or.  332,  31  Pac.  646,  19  L. 
R.  A.  441;  Forrest  v.  Nelson,  108  Pa.  481; 
McCrilMs  V.  Cole,  25  R.  I.  156,  56  AU.  196, 
106  Am.  St.  Rep.  875;  Hutchins  v.  Master- 
son,  46  Tex.  551,  26  Am.  Rep.  286;  Daven- 
port V.  Shants,  43  Vt.  546;  Wade  v.  Donau 
Brewing  Co.,  10  Wash.  284,  38  Pac  1009; 
EVankland  v.  Moulton,  5  Wis.  1.  As  a  rea- 
son for  this  rule,  it  has  been  said:  '^o  hold 
otherwise  would  contravene  the  policy  of  the 
laws  requiring  conveyances  of  interests  in 
real  estate  to  be  recorded,  seriously  endanger 
the  rights  of  purchasers,  afford  opportunities 
for  frauds,  and  Introduce  uncertainty  and 
confusion  into  land  titles."  Hunt  v.  Bay 
State  Iron  Co.,  97  Mass.  279.  See,  also.  Ha- 
ven V.  Emery,  83  N.  H.  66;  Powers  v.  Den- 
nlson,  80  Vt  752,  756. 

We  have  not  overlooked  the  fact  that  In 
Alabama,  Maine,  and  New  York  the  rule  ap- 
pears to  be  otherwise;  their  cases  seeming 
to  hold  that  a  subsequent  purchaser  cannot 
claim  the  chattelB,  though  Ignorant  of  the 


agreement  by  which  they  were  to  retain  their 
personal  character.  But  with  rearard  to  the 
cases  In  the  last-named  jurisdictions  we  make 
the  following  observations:  In  the  Alabama 
cases  of  Warren  v.  Liddell,  110  Ala.  232\  20 
South.  89,  and  W.  T.  Adams  Mach.  Co.. v.  In- 
terstate Building  Ass'n,  119  Ala.  97,  ^^  South. 
8o7,  the  rights  of  a  vendor  of  chattels,  un- 
der an  agreement  that  they  should  remain 
personalty  until  paid  for,  were  held  to  be 
superior  to  those  of  a  subsequent  mortgagee 
of  the  land  to  which  they  were  annexed,  as 
intended,  though  such  mortgagee  has  no  no- 
tice of  the  rights  of  the  vendor  of  the  chat- 
tels. But  the  decision  was  based  chiefly  up- 
on the  rule  which  there  applies  to  the  case 
of  bona  fide  purchasers  of  chattels  from  a 
conditional  vendee,  who,  by  the  rule  there 
obtaining,  do  not  take  title  to  the  chattels  as 
against  the  original  vendor.  In  Maine,  In  a 
late  case,  the  court  said:  "Russell  v.  Rich- 
ards, 10  Me.  429,  25  Am.  Dec  254,  Hllbome  v. 
Brown,  12  Me.  162,  and  Tapley  v.  Smith,  18 
Me.  12,  establish  the  principle  that  a  build- 
ing erected  by  one  man  on  the  land  of  an- 
other by  his  permission  remains  the  personal 
property  of  him  who  erects  it,  and  does  not' 
pass  by  a  conveyance  of  the  land  to  a  third 
person,  although  from  Its  character,  purpose, 
and  mode  of  use  it  appears  to  be  a  part  of 
the  realty,  and  the  conveyance  Is  to  a  bona 
fide  purchaser  without  notice.  These  deci- 
sions have  never  been  overruled  In  this  state, 
although  It  must  be  admitted  that  they  have 
been  somewhat  discredited  by  the  comments 
of  our  own  court  In  more  recent  decisions, 
and  the  rule  established  by  them  is  contrary 
to  the  great  weight  of  authority  relating  to 
this  question."  Peaks  v.  Hutchinson,  96  Me. 
530,  63  Atl.  88,  59  L.  R.  A.  279.  With  re- 
spect to,  the  state  of  New  York,  It  Is  suffi- 
cient to  say,  as  was  pointed  oat  by  Mr.  Jus- 
tice Reed,  speaking  for  our  Court  of  Errors 
and  Appeals  in  C8mpt>ell  v'.  Roddy,  44  N.  J. 
Eq.  244,  250,  14  Atl.  279,  6  Am.  St  Rep.  889, 
that  their  cases  on  this  question  "seem  to  be 
In  confusion." 

We  hold,  therefore,  in  accordance  with  the 
weight  of  authority,  that  the  plaintiff,  being 
an  Innocent  purchaser  without  notice  of  the 
lands  to  which  the  fence  had  been  annexed, 
Is  not  affected  by  the  agreement  between  the 
tenant  of  his  grantor  and  the  owner  of  the 
fence,  by  the  terms  of  which  the  latter  was 
to  have  the  right  of  removal.  In  such  case 
the  fence  became  a  part  of  the  realty  and 
passed  by  the  deed.  So  to  hold  puts  this  case 
In  accord  with  the  obiter  dictum  by  Mr.  Jus 
tice  Reed  In  Campbell  v.  Roddy,  44  N.  J.  Eq. 
244,  260,  14  Atl.  279,  6  Am.  St  Rep.  889. 

The  result  Is  that  the  Judgment  of  the 
court  below  must  be  reversed,  and  a  venire  de 
novo  awarded. 
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(76  N.  J.  B.  eS) 

ZELMAN  et  al.  t.  KAUFHERR. 

(Court  of  Chanceiy  of  New  Jeney.     Aug.  6, 
1909.) 

1.  Vendob  and  Pobchabbb  (8  130*)— Mab- 
KETABLE  Title. 

A  doubt  about  a  title  to  render  It  not  mar- 
ketable must  be  a  rational  doubt,  or  real  and 
not  fanciful. 

[E)d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Ceut  Dig.  ft  245,  246;   Dec  Dig.  S 

2.  GoTENARTS  (§  84*)— Bbeaoh— Pebsonb  Who 
KAT  BE  Sued. 

An  action  at  law  for  damages  for  breach  of 
a  restrictive  building  covenant  can  only  be 
brought  against  the  person  by  whom  broken,  and 
not  against  a  subsequent  grantee. 

lEM.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  i  91;   Dec  Dig.  f  84.*] 

3.  iNjDNCnoN  ({  113*)— Bbeaoh  of  Cove- 
want— I*a  cues. 

An  application  for  B  mandatory  injunction 
to  protect  a  restrictive  building  covenant  must 
be  promptly  made. 

r£}d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i§  198,  199;  Dec.  Dig.  S  113.*] 

4.  Injunction  (§  62*)— Breach  or  Ootenant 
— Building  Covenants. 

To  warrant  a  mandatory  injunction  to  pro- 
tect a  restrictive  building  covenant,  the  com- 
mon scheme  of  building  must  have  been  actually 
preserved. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  SS  124-127 ;   Dec  Dig.  {  62.*] 

5.  Covenants  (S  108*)— Restkictive  Build- 
iNQ  Covenants  —  Breach  —  Pebsonb  Enti- 
tled to  Complain. 

Adjoining  owners  who  not  only  stood  by 
while  a  building  was  erected  in  violation  of  a 
restrictive  building  covenant,  but  haVe  .them- 
selves violated  such  covenant,  are  not  in  a  posi- 
tion to  complain. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  {  180;  Dec  Dig.  8  108.*] 

Specific  performance  by  Sophie  Zelman  and 
others  against  Henryette  Kaufhorr^  Decree 
for  complainants. 

Adralo  RIker,  for  complainants.  Samuel 
F.  Leber,  for  defendant 

STEVENS,  V.  C.  This  Is  a  suit  for  speclflc 
performance  of  a  contract  to  purchase  real 
estate  In  Newark.  The  only  defense  made  Is 
that  in  the  deed  from  Emily  Martin,  the  com- 
plainants' grantor,  to  the  complainant,  there 
Is  a  restriction  "that  dwellings  are  the  only 
buildings  to  be  erected  on  the  front  portion 
of  said  lots,  «  •  •  and  shall  te  kept 
back  ten  feet  from  the  street  line."  The 
averment  of  the  answer  Is  that  the  complain- 
ant erected  buildings  six  feet  from  the  street 
line,  and  that  It  would,  therefore,  he  hazard- 
ous for  her  to  accept  a  conveyance.  It  Is  not 
averred  In  the  answer  that  Mrs.  Martin  owns 
any  other  land  In  the  neighborhood  for  the 
benefit  of  which  the  restriction  was  Imposed, 
or  that  she  Is  herself  under  any  obligation  to 
her  grantor  to  see  to  it  that  no  building  Is 
erected  within  the  prohibited  space.  It 
would  seem,  therefore,  that  the  answer  fails 
to  show  that  the  erection  of  the  buildings 


within  the  10-foot  line  has  caused  any  snb- 
stantial  Injury  to  Mrs.  Martin.  The  evidence, 
however,  took  a  somewhat  wider  range,  and 
I  win  discuss  the  case  from  the  wider  stand- 
point 

It  appears  that  in  1887  Kate  B.  Carter  pur- 
chased a  tract  of  land  having  a  frontage  on 
Hillside  avenue  of  about  285  feet  and  a  depth 
of  260  feet  She  conveyed  lots  on  Hillside 
avenue,  out  of  this  tract,  to  different  gran- 
tees, and  in  the  several  conveyances  imposed, 
among  others,  the  restriction  above  mention- 
ed. In  every  instance  of  a  conveyance  of 
lots  on  Hillside  avenue  this  restriction  has 
been  violated.  All  the  lots  have  been  built 
upon,  and  some  part  of  each  building  Is  three 
or  more  feet  over  the  line.  The  complain- 
ant's buildings  are  four  feet  and  a  fraction 
over  It.  All  the  buildings  have  been  put  up 
at  least  two  years  ago  and  some  of  them 
longer.  The  complainant  erected  hers  two 
years  and  a  half  ago.  If,  therefore,  Mrs. 
Carter  had  a  general  building  scheme.  It  has 
been  disregarded  and  as  far  as  appears  with- 
out objection  on  her  part 

The  question  Is  whether  under  these  cir- 
cumstances the  Complainant  Is  able  to  give  a 
marketable  title ;  that  Is,  a  title  that  will  not 
expose  the  purchaser  to  the  hazards  of  a  lit- 
igation In  regard  to  It  ■  Lippincott  v.  Wlkoft, 
54  N.  J.  Eq.  407,  33  Atl.  305 ;  Fahy  v.  Cava- 
nagh,  59  N.  J.  Eq.  278.  44  Atl.  154;  Barger 
V.  Gery,  64  N.  J.  Eq.  263,  63  Atl.  483.  The 
doubt  about  the  title  must  be  a  rational  doubt 
(Barger  v.  Gery,  supra) ;  or,  as  It  has-  been 
otherwise  characterized,  "real  and  not  fan- 
ciful" (Methodist  Epls.  Church  v.  Robertson, 
68  N.  J.  Eq.  433,  58  Atl.  105«).  There  must, 
it  Is  said,  be  some  debatable  grounds  on 
which  the  objection  to  the  title  can  be  Jnstl- 
fled.  Vreeland  v.  Blanvelt.  23  N.  J.  Eq.  483. 
Thus  tested.  It  would  seem  to  be  without 
substance.  There  is  no  doubtful  question  of 
law  or  fact  present  The  only  conceivable 
litigation  would  be  either  an  action  at  law 
for  damages  or  a  bill  for  mandatory  Injunc- 
tion. The  action  at  law  could  only  be 
brought  against  complainant ;  for  It  was  she. 
and  she  only,  who  broke  the  covenant  On  a 
bin  for  mandatory  injunction  to  protect  re- 
strictive building  covenants,- courts  of  equity 
have  laid  down  two  rules  and  applied  them 
with  much  strictness:  (1)  The  application 
must  be  promptly  made.  Lippincott  v.  Wl- 
ko£F,  supra ;  Leaver  v.  Gorman  (N.  J.  Ch.)  67 
Atl.  112;  Sayers  v.  Col  Iyer,  28  Ch.  Dlv.  103. 
(2)  The  common  scheme  of  building  must 
have  been  actually  preserved.  Peek  v.  Matt- 
hews, L  R.  S  Eq.  575;  Ocean  City  Ass'n  ▼. 
Headley;  62  N.  J.  T?q.  322,  50  Atl.  7&  Mrs. 
Carter  would  be  met  by  both  of  these  objec- 
tions should  she  file  a  bill,  and,  as  far  as  I 
can  see.  tliey  would  be  unanswerable.  The 
case  differs  In  an  Important  particular  from 
Fahy  v.  Gavanagh,  supra,  where  Pitney,  V. 
C,   refused  relief  on  the  ground  that  the 
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proof  of  a  fact  material  to  complainant's  ti- 
tle, Tlz.,  the  execution  of  a  will  defectively 
witnessed,  might  be  made  difficult,  if  not  Im- 
poBslble  1^  lapse  ot  time.  Here  lapse  of  time 
wonld  only  make  It  still  more  difficult  for 
Mrs.  Carter  to  succeed.  And,  if  she  could  not 
succeed,  the  case  of  the  adjoining  property 
own«»  Is  still  more  hopeless.  Not  only  have 
Qiey  stood  by  while  complainant  was  build- 
ing, but  they  hare  themselves  violated  the 
same  covenant  SutclifFe  v.  Elsele,  62  N.  J. 
Eq.  222,  80  Atl.  69. 

I  think,  therefore,  that  the  possibility  of 
Injury  is  so  remote  that  It  does  not  afford 
any  Just  ground  for  rtf aslng  to  perform  the 
agreement 

(76  N.  J.  a.  177) 

VON  BERNDTH  v.  VON  BERNUTH. 

(Court  of  Cbanceiy  of  New  Jersey.    Jane  19, 
1909.) 

L  Plkadiro  (S  247*)— SoPFLEUEirrAi,  Plkad- 

INOS. 

Events  happening  after  the  bringing  of  the 
original  suit  are  interjected  into  it  by  leave 
of  the  court  bv  supplemental  bill  or  answer, 
and,  as  to  the  lactK  set  up  therein,  they  relate 
to  the  dates  of  happening  thereof. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  684,  685;    Dec.  Dig.  §  247.*] 

2.  iNjuRcnoR  (S  32*)— Action  in  Anothxb 

State. 

A  husband  may  be  enjoined  from  maintain- 
ing in  another  state  an  action  for  separation 
instituted  subsequent  to  the  commencement  in 
New  Jersey  of  a  salt  for  divorce  by  his  wife 
and  bis  apiiearance  and  answer  therein,  wherp 
bis  action  is  vexatious  and  harassing  to  her, 
and,  if  the  two  causes  are  allowed  to  proceed, 
will  undoubtedly  be  embarrassing  to  the  courts 
of  both  states,  and  likewise  on  the  general 
ground  that  the  cause  of  action  was  witbfn  the 
jurisdiction  of  the  New  Jersey  court  before  any 
attempt  was  made  to  compel  the  wife  to  sub- 
mit to  a  foreign  tribunal,  and  where  such  in- 
junction will  not  contravene  the  public  policy 
of  such  other  state. 

[Ed.  Note.— For  other  coses,  see  Injunction, 
Cent  Dig.  «  e»,  72,  73;  Dec.  Dig.  S  S2.»] 

Petition  for  divorce  by  Pauline  S.  Von  Ber- 
nuth  against  Frederick  A.  Von  Bemuth,  Jr. 
Complainant  moves  for  an  injunction  to  re- 
strain defendant  from  'prosecuting  an  action 
for  separation  In  New  York.    Granted. 

Thomas  L.  Raymond,  for  the  motion. 
Clinton  H.  Blake,  Jr.,  and  Somer,  Colby  & 
Whiting,  opposed. 

HOWELL,  V.  C.  This  Is  a  motion  for  an 
Injunction  to  restrain  the  defendant  from 
further  prosecuting  an  action  In  the  Supreme 
Court  of  New  Tork.  On  October  5,  1908,  the 
petitioner  filed  her  petition  in  this  court  pray- 
ing for  a  divorce  against  the  defendant  upon 
the  ground  of  desertion.  This  petition  was 
subsequently  amended,  and  citation  thereon 
was  Issued  and  returned  by  the  sheriff  not 
served.  An  attempt  was  then  made  to  secure 
the  appearance  of  the  defendant,  who  was 
then  residing  in  the  dty  of  New  York,  by 


substituted  service.  The  order  for  publica- 
tion of  the  substituted  notice  was  made  on 
November  25,  1908,  and  the  time  for  answer 
appointed  thereby  expired  on  January  26, 
1909.  On  January  20,  1909,  counsel  for  the 
defendant  took  an  order  that  he  have  20 
days'  additional  time  In  which  to  file  an  an- 
swer or  demurrer  to  the  amended  petition. 
On  February  13,  1909,  another  order  was 
made  on  motion  of  defendant's  counsel  ex- 
tending the  time  to  answer  or  demur  20  days 
further.  On  February  24th  a  general  appear- 
ance was  entered  for  the  defendant  by  one 
of  the  solicitors  of  this  court,  and  on  the 
same  day  he  filed  an  answer  denying  the  al- 
legations of  the  amended  petition.  On  March 
1,  1909,  he  again  appeared  by  counsel  to  op- 
pose a  motion  for  alimony,  and  on  May  5, 
1909,  he  filed  an  amended  answer  and  a 
cross-petition  for  an  absolute  divorce  against 
the  petitioner,  alleging  as  the  ground  there- 
of her  desertion  of  him.  These  are  all  the 
proceedings  In  the  New  Jersey  suit  which  it 
Is  of  Importance  to  set  out  On  March  17,  - 
1909,  the  defendant  brought  an  actloi}  In  the 
Supreme  Court  of  New  York  against  the  peti- 
tioner by  the  issue  of  a  summons  out  of  that 
court  directed  to  the  petitioner  herein  and 
entitled  "action  for  a  separation."  On  March 
23,  1909,  that  court  made  an  order  for  sub- 
stituted service  on  the  petitioner.  The  sum- 
mons with  notice  of  the  order  was  served 
upon  her  on  March  24,  1909.  This  required 
her  to  file  her  answer  in  the  New  York  suit 
on  or  before  April  28,  1909.  The  petitioner 
moves  upon  petition  and  affidavits  showing 
these  facts  to  restrain  the  defendant  in  the 
New  Jersey  action  from  further  prosecuting 
his  action  in  New  York  upon  the  gronhds  (1) 
that  this  court  having  obtained  jurisdiction 
of  the  matrimonial  status  of  these  parties, 
and  of  the  causes  of  action  between  them, 
was  entitled  to  proceed  to  a  determination 
of  the  issue;  and  (2)  that  the  action  of  tlie 
defendant  in  New  York  Is  vexatious  and  is 
designed  only  to  hinder  and  harass  the  peti- 
tioner in  her  prior  action  in  New  Jersey,  and 
to  cause  her  the  expense  and  labor  Incident 
to  the  trial  of  one  issue  in  two  separate  ac- 
tions. 

The  suit  in  this  court  in  favor  of  the  wife 
nnd  the  defendant's  appearance  and  answer 
thereto  were  prior  in  date  to  the  beginning 
of  the  New  York  action.  The  New  Jersey 
suit  relates  to  the  situation  as  it  was  at  the 
date  of  its  beginning.  The  amendment  to  the 
petition  relates  back  to  that  date,  and  the 
defense  by  way  of  answer  spetfks  as  of  the 
same  date.  At  the  time  of  the  filing  of  the 
.)etitlon  herein  the  wife  claimed  that  she  had 
n  cause  of  action  against  her  husband  for  a 
liesertlon  which  began  more  than  two  years 
iiefore.  The  husband  by  his  cross-petition 
claims  to  have  cause  of  action  against  the 
wife  for  a  desertion  which  began  more  than 
two  years  before  the  filing  of  the  cross-petl- 
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tion.  The  evidence  in  each  case  must  Include 
all  the  acts  and  doings  of  both  parties  during 
the  period  of  desertion  alleged.  To  lllu»- 
trate,  on  the  Issue  made  on  the  original  peti- 
tion and  answer,  it  will  be  competent  for  the 
defendant  to  bring  out  matrimonial  miscon- 
duct on  the  part  of  the  petitioner  as  a  bar  to 
her  action,  and,  if  the  New  York  suit  were 
to  be  tried,  the  petitioner  by  way  of  defense 
would  be  permitted  to  set  up  a  matrimonial 
ofCbnse  committed  by  the  defendant  In  bar 
of  his  New  Tork  suit  The  fact  that  the 
original  petition  and  the  cross-petition  in 
this  court  with  their  respective  answers  are 
heard  together  makes  no  difference  as  to  the 
evidence.  The  adjudication  in  the  New  Jer- 
sey suit  must  be  made  on  these  pleadings, 
and,  while  the  decree  will  settle  the  rights 
of  the  parties  as  of  its  date  (Peck  v.  Uood- 
berlett,  109  N.  Y.  180,  16  N.  E.  350;  Randel 
V.  Brown,  2  How.  406,  11  L.  Ed.  818),  no  de- 
cree at  all  could  be  made  unless  the  parties, 
respectively,  bad  causes  of  action  which  re- 
lated back  to  the  earlier  dates  mentioned. 
Events  happening  after  the  bringing  of  the 
original  suit  are  Interjected  into  it  by  the 
leave  of  the  court  by  supplemental  bill  or  by 
supplemental  answer,  and,  when  these  go  in 
the  adjudication  as  to  the  facts  set  up  there- 
in, will  relate  to  tlie  dates  of  the  happening 
thereof. 

The  defendant  In  his  cross-petition  in  this 
suit  allies  that  the  petitioner  without  any 
cause  or  Justification  whatever,  and  without 
any  fault  on  his  part,  wrongfully,  willfully, 
and  obstinately  abandoned  and  deserted  him, 
and  that  for  more  than  two  years  then  last 
past  she  had  willfully,  obstinately,  and  con- 
tinuously deserted  him,  and  he  prays  that  he 
may  be  divorced  from  his  wife  and  be  award- 
ed the  custody  of  his  children.  In  the  com- 
plaint filed  In  New  lork  the  defendant  al- 
leges that  the  petitioner  deserted  him  with- 
out any  Justification  whatever  and  with  In- 
tent not  to  return  to  him,  and  abandoned 
him,  and  that  she  had  been  willfully  and  con- 
tinuously absent  from  him  for  a  period  of 
more  than  one  year  last  past;  and  he  prays 
for  a  Judgment  of  separation  from  the  bed 
and  board  of  the  petitioner,  and  that  the 
court  may  award  to  him  the  custody  of  his 
children.  The  basis  of  the  action  in  each 
case  is  the  desertion.  The  relief  prayed  for 
in  each  case  Is  founded  on  the  allegation  of 
the  fact  of  desertion.  Tliis  court  obtained 
possession  of  that  cause  of  action  on  the  day 
of  the  filing  of  the  original  petition,  and  the 
petitioner  insists  that,  for  this  reason,  this 
court  should  continue  to  hold  the  cause,  and 
should  adjudicate  every  matter  which  might 
by  the  course  and  practice  of  this  court  be 
adjudicated  between  these  parties.  She  like- 
wise claims  that  the  New  York  action  is 
vexatious  and  is  intended  to  hinder  and 
harass  her  in  the  prosecution  of  her  suit  in 
this  court.  The  defendant  maintains  that  the 
cause  is  one  governed  by  the  ordinary  rules, 
and  that  it  is  entirely  proper  for  him  to  have 


two  suits  pending  for  the  same  cause  of  ac- 
tion in  two  different  states  at  the  same 
time,  and  that  the  pendency  of  one  cannot  be 
pleaded  in  bar  to  the  other.  While  there  is 
nothing  in  the  case  to  show  that  the  defend- 
ant had  In  his  mind  any  intent  to  embarraEnr 
the  petitioner,  his  New  York  action  has  that 
effect  She  is  called  upon  in  this  court  to 
defend  a  suit  for  an  absolute  divorce  on  the 
ground  of  desertion.  She  is  called  upon  in 
New  York  to  defend  against  a  prayer  for  a 
limited  divorce  founded  upon  the  same  gen- 
eral cause  of  action.  She  is  notified  in  the 
New  Jersey  case  to  defend  against  a  deser- 
tion wlilch  is  alleged  to  have  taken  place  on 
March  19,  1907,  and  in  the  New  York  case  to 
defend  against  a  desertion  which  is  alleged 
to  have  taken  place  on  July  3,  190S.  She  Is 
put  to  the  expense  and  trouble  of  defending 
two  actions,  when  the  defendant  might  have 
all  the  relief  to  which  he  Is  entitled,  and 
more  than  he  asks  for  in  New  York,  by  liti- 
gating the  cause  pending  In  this  court  This 
is  undoubtedly  vexatious  and  harassing  to 
the  petitioner,  and,  if  the  two  causes  are  al- 
lowed to  proceed,  will  undoubtedly  be  em- 
barrassing to  the  courts  of  both  states.  If, 
therefore,  there  exists  in  the  law  any  pro- 
ceeding by  which  this  vexations  action  of  the 
defendant  may  be  prevented,  such  proceeding 
should  be  applied  to  this  case. 

This  raises  the  question  of  the  power  of 
this  court  to  enjoin  persons  who  are  under 
its  Jurisdiction  from  prosecuting  actions 
in  the  courts  of  foreign  states.  Almost  the 
final  word  was  said  upon  the  subject  by  Lord 
Brougham  In  Portarlingtou  v.  Soulby  (1834 
3  M.  &  K.  104,  but  the  point  has  also  received 
much  attention  In  the  courts  of  this  state  In 
Home  Insurance  Company  v.  Howell  (1873)  24 
N.  J.  Eq.  238,  the  facts  were  these.  The 
Home  Insurance  Company  Issued  policies  of 
fire  insurance  to  the  defendant  Howell,  a 
resident  of  Illinois,  insuring  his  property  In 
this  state.  The  bill  alleged  that  the  defend- 
ant had  procured  the  policies  by  fraud,  and 
prayed  that  they  might  be  declared  void  and 
be  delivered  up  to  be  canceled  and  the  de- 
fendant enjoined  from  bringing  any  action 
at  law  upon  them.  The  defendant  was  ac- 
tually served  with  process  in  this  state,  and 
so  came  within  the  jurisdiction  of  this  court 
He  filed  his  answer,  to  which  the  complainant 
filed  a  replication.  In  the  meantime  the 
defendant  brought  a  common-law  action  in  a 
state  court  in  Illinois  upon  the  policies, 
which  action  the  complainant  removed  to 
the  United  States  Circuit  Court  upon  the 
ground  of  diversity  of  citizenship,  and  then 
moved  this  court  for  an  iDJunction  to  pre- 
vent the  defendant  from  prosecuting  his  com- 
mon-law action  in  the  federal  Circuit  Court 
Chancellor  Runyon  granted  the  .injunction. 
The  argument  on  the  point  was  had  on  a 
motion  to  dissolve  It  The  Chancellor  held 
the  injunction  upon  the  sole  ground  that 
this  coutt  hnd  first  obtained  jurisdiction  over 
the  controversy,  and  was  therefore  entitled  to 
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hold  tmssesslon  of  it  for  final  dlsiXMltlon. 
Speaking  of  the  subsequent  suit  in  Illinois, 
he  says :  "If  bringing  the  suit  at  law  was 
not  a  contempt  of  this  court  under  the  cir- 
cumstances. It  surely  was  a  proceeding  which 
this  court  will  discountenance."  The  case 
was  cited  subsequently  with  approval  In  New 
Jersey  Zinc  Company  v.  Franklin  Iron  Com- 
pany, 29  N.  J.  Eq.  422.  The  next  reported 
case  is  Kempson  v.  Kempson  (1899)  58  N.  J. 
Eq.  94,  43  Atl.  97,  in  which  this  court  en- 
Joined  a  husband  whose  residence  was  In 
New  Jersey  from  prosecuting  a  suit  for  di- 
vorce against  his  wife  in  a  foreign  state  upon 
a  satisfactory  allegation  of  fraud,  which -con- 
sisted of  the  husband's  allegation  that  he  was 
a  resident  of  such  foreign  state,  whereas 
as  a  matter  of  fact  be  was  a  resident  of 
New  Jersey.  In  this  case  the  Jurisdiction  was 
exercised  upon  the  ground  of  fraud,  and  up- 
on the  further  ground  that  the  wife  was  put 
to  the  trouble  and  expense  of  appearing  In 
a  foreign  state  to  resist  her  husband's  claim, 
thus  making  the  foreign  proceeding  a  vexa- 
tious one.  In  the  same  yeai;  occurs  the  case 
of  Hnettluger  v.  Huettinger  (N.  J.  Ch.  1899) 
43  Atl.  574,  In  which  Vice  Chancellor  Grey, 
following  Kempson  v.  Kempson,  enjoined  the 
husband  from  prosecuting  a  suit  for  divorce 
In  a  foreign  state;  the  ground  being  the 
fraudulent  representation  by  him  of  his  resi- 
dence in  such  forelg^n  state.  In  both  these 
cases  this  court  claimed  Jurisdiction  over  the 
defendant  upon  the  ground  that  he  was  a 
bona  flde  Inhabitant  of  this  state.  A  similar 
Injunction  was  ordered  in  1899  in  Streitwolf 
v.  Streitwolf,  58  N.  J.  Eq.  563,  41  Atl.  876. 
78  Am.  St.  Rep.  630. 

The  next  case  that  occupied  the  attention 
of  this  court  is  Margarum  v.  Moon  (1902) 
63  N.  J.  Eq.  586,  53  Atl.  179.  In  that  case 
the  court  enjoined  a  resident  of  this  state 
from  prosecuting  an  attachment  in  a  foreign 
state  against  his  debtor,  who  was  also  a 
resident  of  this  state,  for  the  purpose  of 
evading  a  law  of  this  state,  and  obtaining  in 
the  foreign  .Jurisdiction  an  advantage  which 
he  would  not  have  under  the  New  Jersey 
law.  The  opinion  is  by  Vice  Chancellor  Reed. 
He  cites  the  leading  cases  of  Cole  v.  Cunning- 
ham, 133  U.  S.  107,  10  Sup.  Ct.  269,  33  L. 
Ed.  538.  and  Keyser  v.  Uice,  47  Md.  203,  28 
Am.  Rep.  448,  which  has  since  been  affirmed 
and  extended  by  Miller  v.  OUtings,  85  Md. 
601,  87  Atl.  372.  37  L.  R.  A.  654,  60  Am.  St. 
Rep.  3.52,  and  places  bis  Judgment  upon  the 
ground  of  the  unjust  advantage  gained  by 
the  creditor  by  the  prosecution  in  the  foreign 
state.  In  Standard  Roller  Bearing  Company 
V.  Crucible  Steel  Company  of  America,  71  N. 
J.  Eq.  61,  63  Atl.  546.  Chancellor  Magie  en- 
joined a  proceeding  In  the  courts  of  a  foreign 
state  upon  the  ground  that  such  proceeding 
had  the  effect  of  harassing  and  oppressing 
the  defendant  therein.  Finally  there  Is  the 
case  of  Bigelow  v.  Old  Dominion  Copper  Min- 
ing &  Smelting  Company  (N.  J.  Cb.)  71  Atl. 


153,  in  which  Chancellor  Pitney  declares  that 
the  power  of  this  court  to  restrain  persons 
within  the  control  of  its  process  from  prose- 
cution of  suits  In  other  states  Is  dear,  but 
holds  that  upon  grounds  of  comity  It  should 
be  sparingly  exercised.  He  denied  the  In- 
junction In  that  case  upon  the  grounds  that 
there  the  foreign  court,  being  a  court  of  gen- 
eral Jurisdiction,  had  full  Jurisdiction  of 
the  case  to  question,  which  it  had  acquired 
several  years  before  the  New  Jersey  action 
was  begun. 

Attention  has  been  called  to  the  foregoing 
New  Jersey  cases  merely  for  the  purpose  of 
showing  the  grounds  upon  which  the  Jurisdic- 
tion has  been  exercised  in  this  state.  An  ex- 
amination of  the  general  subject  will  disclose 
the  fact  that  the  courts  have  exercised  the 
Jurisdiction  In  cases  where  the  foreign  ac- 
tion operates  to  the  substantial  detriment  of 
the  resident,  not  only  where  the  claim  Is  equi- 
table, but  also  where  it  is  legal.  In  Harris 
T.  Pullman,  84  111.  20,  25  Am.  Rep.  416,  the 
Jurisdiction  was  put  upon  the  ground  that  it 
was  inconsistent  with  Interstate  harmony 
that  after  a  suit  had  been  commenced  in  one 
of  the  states  the  prosecution  thereof  should 
be  controlled  or  interfered  with  by  the  courts 
of  another  state.  In  Sandage  v.  Studebaker, 
142  Ind.  148,  41  N.  E.  380,  34  L.  R.  A.  363, 
51  Am.  St.  Rep.  165,  It  was  put  upon  the 
ground  that  the  foreign  suit  could  not  be  In- 
stituted for  the  purpose  of  evading  the  laws 
of  the  state  In  which  the  plaintiff  lived.  In 
Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep.  448, 
it  was  put  upon  the  ground  of  oppression 
and  vexation.  In  this  case  the  necessity  for 
the  exercise  of  the  Jurisdiction  is  very  clear. 
The  facts  bring  It  within  that  class  of  cases 
which  permit  Injunctions  to  Issue  to  restrain 
foreign  actions  on  the  ground  of  oppression 
and  vexation,  and  likewise  upon  the  general 
ground  that  the  cause  of  action  was  within 
the  Jurisdiction  of  the  court  appealed  to  be- 
fore any  attempt  was  made  to  compel  the 
petitioner  to  submit  to  a  foreign  tribunal. 
In  Miller  v.  Gittings,  85  Md.  601,  37  Atl.  372, 
37  li.  R.  A.  654,  60  Am.  St.  Rep.  352,  supra, 
an  injunction  was  issued  in  favor  of  a  resi- 
dent of  Maryland  against  his  creditor,  also  a 
resident  of  that  state,  to  restrain  the  creditor 
from  pursuing  the  debtor  In  the  New  York 
courts  by  process  of  arrest,  a  remedy  which 
he  conld  not  have  In  their  home  state.  The 
case  is  thoronghly  considered,  and  contains  a 
valuable  collection  of  cases  on  the  subject 
In  Dehon  v.  Foster,  4  Allen,  545,  the  Supreme 
Court  of  Massachusetts  enjoined  a  citizen  of 
that  state  from  prosecuting  a  debtor  by  at- 
tachment in  Pennsylvania  because  tbe  effect 
of  allowing  the  attachment  suit  to  go  to 
Judgment  would  be  to  give  the  attaching 
creditor  a  preference  over  other  creditors, 
and  so  defeat  the  operation  of  the  Massachu- 
setts insolvent  law.  In  Hawkins  v.  Ireland, 
64  Minn.  339,  67  N.  W.  73,  58  Am.  St  Rep. 
534,  a  citizen  of  Minnesota  was  restrained 
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from  prosecuting  an  action  In  a  foreign  state 
where  It  was  necessary  to  prevent  one  citi- 
zen from  obtaining  an  Inequitable  advantage 
of  another.  In  Vermont  it  was  declared  that 
the  Jurisdiction  would  be  exercised  In,  that 
state  only  when  the  ends  of  Justice  and  not 
the  convenience  of  parties  required  It  Bank 
of  Bellows  Falls  v.  Rutland  Ballroad  Com- 
pany, 28  Vt  470.  In  Indiana  an  Injunction 
Issued  where  the  attempt  was  made  to  en- 
force a  claim  In  a  foreign  Jurisdiction  In 
such  a  manner  as  would  deprive  the  debtor  of 
his  exemption  under  the  laws  of  Indiana. 
Wilson  V.  Josephs,  107  Ind.  490,  8  N.  R  616. 
The  same  doctrine  was  held  In  Ohio  In  Snook 
V.  Snetzer,  25  Ohio  St  516,  and  in  Wisconsin 
In  Griggs  V.  Doctor,  89  Wis.  161,  61  N.  W. 
761,  30  £..  R.  A.  SRO,  46  Am.  St  Rep.  824. 
The  restraint  sought  for  by  the  petitioner 
does  not  Impugn  the  policy  of  the  state  of 
New  York,  for  the  reason  that  the  rule  which 
prevails  In  New  Jersey  on  this  subject  also 
prevails  there.  Indeed,  Chancellor  Runyon 
based  bis  opinion  In  Home  Ins.  Co.  v.  Howell, 
supra,  largely  on  the  early  New  York  Case 
of  Mead  V.  Merrltt  (1831)  2  Paige^  402.  The 
doctrine  has  since  been  applied  In  numerous 
cases.  Newton  v.  Bronson,  13  N.  Y.  587,  67 
Am.  Dec.  89;  Gardner  t.  Ogden,  22  N.  Y. 
327-,  78  Am.  Dec.  192;  Stevens  v.  Central 
National  Bank,  144  N.  Y.  50,  39  N.  E.  68. 
See,  ^Iso.  Kittle  v.  Kittle,  8  Daly  (N.  Y.)  72. 
It  therefore  appears  that  the  power  which  is 
Invoked  actually  Inheres  in  this  court  that 
the  present  case  Is  one  In  which  it  should 
be  exercised,  and  that  Its  exercise  will  not 
contravene  the  public  policy  of  the  state  of 
New  York. 

An  Injunction  will  therefore  Issue  against 
the  defendant  to  restrain  blm  from  the  fur- 
ther prosecution  of  his  suit  in  the  Supreme 
Court  of  New  York  against  his  wife  for  a 
separation. 


(76  N.  J.  E.  4) 

MBTROPOI/ITAN  INS.   CO.   T.   CLANTON 

et  al. 
(Court  of  Chancery  of  New  Jersey.     July  81, 

loUo.} 

1.  IHSTJIIANCI:    (8    586*)— IiIPK    POLIOT— INTEB- 
E8T   OF   BeNEFICIABT. 

The  interest  of  a  person  desiEnated  as  bene- 
ficiary of  an  indiiRtrial  life  policy  is  a  vested 
property  riKht,  subject  to  the  term*  of  the  policy, 
construed  as  applying  to  snch  vested  right 

[Ed.   Note.— For  other  cases,   see   Insurance, 
CJent.  Dig.  §  1470;   Dec.  Dig.  §  686.»] 

2.  Irstjbance  (8  587*)— Lifs  Polict— Chahgb 
OF  Beneficiakt. 

The  fact  that  by  the  practice  of  the  sub- 
ordinate officers  of  a  life  insurance  company, 
who  received  and  forwarded  to  tlie  company  a 
notice  of  change  of  beneficiary,  the  policy  was 
not  forwarded  with  it,  as  required  by  a  printed 
condition  on  the  back  of  the  policy,  and  that  an 
indorsement  on  the  policy  of  the  change  of  ben- 
eficiary, likewise  required,  was  not  supposed 
either  by  insured  or  by  them  to  be  necessary, 
will  not  avail   to  change   the   beneficiary,  and 


divest  the  light  of  the  personal  TepieaeDtative 
of  insnred  to  the  payment  exprenly  provided  for 
in  the  policy. 

[Kd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  88  14€9,  1470;    Dec  Dig.  |  587.*] 

3.  Gifts  (S  10*)— Life  Pouot. 

A  gift  may  be  made  of  a  policy  payable 
to  the  representatives  of  insured,  as  of  other 
choses  in  action. 

[Ed.  Note.— For  other  eases,  see  Gifts,  Dee. 
Diig.  i  10.*] 

Bill  of  interpleader  by  the  Metropolitan 
Insurance  Company  against  Oeorgiana  Clan- 
ton,  administratrix  of  Morris  Williams,  de- 
ceased, and  others.  Finding  for  Clanton,  ad- 
ministratrix. 

McCarter  &  English,  for  complainant  W. 
A.  Lord,  for  defendant  Clanton.  A.  H.  Sey- 
mour, for  defendant  Morgan. 

EMERY,  v.  a  At  the  hearing  of  this 
cause  It  was  directed  that  the  money  paid  In- 
to court  by  complainant  as  due  on  policy  No. 
25797999  for  $112  shoald  be  paid  to  the  de- 
fendant Clanton,  as  administratrix  of  Morris 
Williams,  deceased,  the  insured.  The  defend- 
ant Morgan  disclaimed  In  her  anwer  any  in- 
terest In  this  policy.  The  question  reserved 
was  as  to  whether  the  defendant  Roeella 
Morgan  or  Clanton,  as  administratrix,  was 
entitled  to  the  proceeds  of  the  policy  No. 
21113295  for  $140,  also  paid  into  court  This 
policy  Is  not  a  benefit  certificate  or  certificate 
of  membership  In  a  benevolent  association, 
but  is  a  policy  of  life  insurance  of  the  kind 
Imown  as  "Industrial"  insarance.  The  policy 
contains  an  express  agreement  to  pay  the 
amount  upon  receipt  of  the  proofs  of  death 
of  the  Insured,  and  upon  surrender  of  the 
policy  and  all  receipt  boolu,  and,  as  to  the 
person  or  persons  to  whom  the  amount  is 
payable  or  may  be  paid,  a  subsequent  clause 
provides  that  "the  company  may  pay  the 
amount  due  under  this  policy  to  the  benefici- 
ary named  below,  or  to  the  executor  or  ad- 
ministrator, husband  or  wife,  or  any  reUtive 
by  blood  of  the  Insured  or  to  any  other  per- 
son appearing  to  said  company  to  be  equi- 
tably entitled  to  the  same  by  reason  of  hav- 
ing Incnrred  expense  in  behalf  of  the  insured, 
or  his  or  her  burial,  and  the  production  of  a. 
receipt  signed  by  either  of  them  shall  be  con- 
clusive evidence  that  all  claims  under  this 
policy  have  been  satisfied."  In  the  policy 
"the  name  of  the  beneficiary  and  relationship 
to. the  Insured"  is  given  merely  as  "Estate." 
On  the  back  of  the  policy,  and  under  the  title 
of  "Privileges  and  Concessions  to  Policy  Hold- 
ers," are  printed  several  privileges  or  condi- 
tions, but  these  are  not  either  expressly  re- 
ferred to  In  the  policy  Itself  as  so  indorsed, 
nor  are  ^hey  expressly  signed  by  the  company. 
One  of  these  relates  to  "djange  of  benefici- 
ary," and  is  as  follows:  "Subject  to  the  ap- 
proval of  the  company,  the  Insured  may  at 
any  time  during  the  continuance  of  this  pol- 
icy, provided  the  policy  Is  not  then  assigned. 


•For  othar  cues  sm  suae  topic  and  section  NUMBER  In  Dec.  *  Am.  Dig*.  1907  to  date,  *  Reportw  Induts 
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efaangft  fhe  benefldary  or  benefldarlea,  by 
written  notice  to  the  company  at  Its  Home 
Office,  accompanied  by  tills  policy,  such 
change  to  take  effect  on  tne  endorsement  of 
the  same  on  the  policy  by  the  company.  Aft- 
er endorsement  the  policy  will  be  returned." 
It  has  been  settled  by  the  decisions  of  this 
conrt  as  the  general  rule  that,  under  provi- 
sions of  this  character  as  to  change  of  ben- 
efldaries  In  the  benefit  certificate  of  benevo- 
lent associations,  the  persons  originally  indi- 
cated' as  the  beneficiaries  have  the  right  to 
insist  upon  a  compliance  with  their  terms, 
and  that  the  provisions  are  not  merely  regu- 
lations whose  enforcement  is  at  the  option  of 
the  company  alone,  and  which  are  waived  by 
the  payment  of  the  fund  Into  court  Amer. 
Legion  of  Honor  t.  Smith,  46  N.  3.  Eq.  466, 
472,  17  Atl.  770  (Van  Fleet,  1889);  Grand 
Lodge,  etc.,  v.  Connolly,  58  N.  J.  Eq.  180,  184, 
43  Atl.  286  (Reed,  V.  Ch.,  1809);  Order  of 
Heptasophs  v.  Dailey,  61  N.  J,  Eq.  145,  152, 
47  Atl.  277  (Reed,  V.  Ch.,  1900);  Penn.  R. 
Co.  v.  Warren,  68  N.  J.  Eq.  706,  708,  60  Atl. 
1122  (Bergen,  V.  0.,  1905).  This  general  rule 
requiring  the  change  of  beneficiary  to  be 
made  In  the  manner  pointed  out  by  the  pol- 
icy and  by-laws  of  the  association  Is  subject 
to  some  exceptions  (2  May,  Ins.  H  399,  400, 
and  Lahey  v.  Labey  [1903]  174  N.  T.  146,  155, 
66^  N.  E.  670,  61  L.  R.  A.  791,  95  Am.  St. 
Rep  554),  and  these  exceptions  seem  to  be 
based  on  the  essential  character  of  the  right 
of  the  beneficiary  In  such  certificate  and  the 
essential  character  of  the  designation.  The 
rights  under  these  benevolent  certificates  are 
not  vested  property  rights  in  the  beneficiary, 
but  are  contractual  rights  only,  depending  on 
an  appointment  or  designation.  Golden  Star 
Pratemlty  v.  Martin,  69  N.  J.  Eq.  207,  215, 
35  Atl.  908  (Err.  &  App.  1896) ;  Anderson  v. 
Supreme  Council  C.  B.  L.,  69  N.  J.  Eq.  176, 
179,  60  Atl.  759,  Opinion  affirmed  on  appeal. 
A  change  Of  beneficiary  In  these  cases  Is  In 
the  nature  of  execution  t)f  a  power.  Such  ex- 
ecution defective  at  law  may  in  some  In- 
stances be  aided  in  equity,  and  most  of  the 
exceptions  to  the  general  rule  come,  I  think, 
within  the  eqnltable  principles  applicable  to 
such  defective  execution.  Thus  wrongful  re- 
fusal of  the  original  beneficiary  to  deliver 
up  the  possession  of  the  certificate  will  not 
avail  to  defeat  the  change  where  Its  produc- 
tion Is  required  by  the  provisions  of  the  cer- 
tificate. Polish  National  Alliance  ▼.  Nagrab- 
Bkl,  71  N.  J.  Eq.  621,  64  Atl.  471  (Bergen,  V. 
C,  1906).  In  contracts  of  the  kind  now  in 
question,  which  are  pure  life  Insurance  con- 
tracts, the  Interest  of  a  person  designated  as 
the  beneficiary  Is,  on  the  other  hand,  a  vested 
property  right,  subject  to  the  terms  of  the 
policy,  construed  as  applying  to  such  vested 
right  And,  If  any  distinction  is  to  be  made 
between  the  different  contracts  in  the  mat- 
ter of  the  construction  or  application  of  the 
terms  of  the  policy  as  to  a  change  of  ben- 
eficiary, it  should  be  In  the  direction  of  a 
stricter  construction  of  the  life  Insurance  con- 


tract than  of  the  benefit  certificates  where  no 
divesting  of  property  occurs. 

The  policy  In  question  oa  the  face  of  it  is 
a  policy  payable  on  the  insured's  death  to  his 
executors  or  administrators,  and,  if  the  "Frlv- 
ileges  and  Concessions"  printed  on  the  back 
of  the  policy  (before  they  are  acted  on)  be 
considered  as  in  fact  part  of  the  policy,  al- 
though not  referred  to  in  it  then  the  right 
of  the  administratrix,  so  far  as  It  depends 
on  the  policy  itself,  is  to  be  divested  only  In 
the  manner  indicated,  vis.,  "that  the  change 
shall  take  effect  on  the  endorsement  of  the 
same  on  the  policy  by  the  company."  The 
application  for  change  was  made  in  this  In- 
stance, but  was  not  accompanied  by  the  pol- 
icy, nor  w^s  the  change  ever  indorsed  on  the 
policy.  The  circumstance  that  by  the  prac- 
tice of  the  subordinate  otficers  of  the  com- 
pany who  received  and  forwarded  the  notice 
of  change  to  the  company  the  policy  was  not 
forwarded  with  it  and  that  the  indorsement 
on  the  policy  was  not  supposed  either  by  the 
insured  or  by  them  to  be  necessary,  will  not 
avail  to  change  the  beneficiary,  and  divest  the 
right  of  the  representatives  of  the  Insured  to 
the  payment  expressly  provided  for  In  the 
policy.  In  addition  to  her  claim  as  beneficia- 
ry under  the  policy  set  up  in  her  answer.  It 
is  claimed  in  the  brief  of  counsel  for  defend- 
ant Morgan  that  she  had  title  to  the  policy 
by  gift  or  donation  from  the  Insured  in  his 
lifetime,  and  that  the  policy  was  In  her  pos- 
session at  his  death  and  was  afterwards  de- 
livered by  her  to  the  Insurance  company.  A 
gift  may  be  made  of  a  policy  of  Insurance 
payable  to  the  representatives  of  the  insured 
as  of  other  choses  in  action  belonging  to  the 
Insured.  Travelers'  Ins.  Co.  v.  Grant  54  N. 
J.  Eq.  212,  33  Atl.  1060  (Pitney,  V.  C,  1896). 
This  claim  of  delivery  and  possession  of  the 
policy  Is  denied  by  the  defendant  Clanton,  and 
her  counsel  in  his  brief  claims  that  the  policy 
for  a  long  time  previous  to  the  death  of  the 
insured  was  in  the  possession  of  his  son,  who 
paid  the  premiums,  and  who  delivered  the 
policy  to  the  administratrix  after  the  death 
of  his  father.  My  notes  of  the  evidence  do 
not  show  any  proofs  on  this  contested  point 
as  to  the  possession  of  this  policy  at  the 
time  of  the  application  for  change  of  ben- 
eficiary or  at  the  time  of  the  death.  Neither 
is  there  any  evidence  tending  to  show  that 
the  Insured  made  to  Mrs.  Morgan  a  gift  of 
the  policy,  which  was  intended  to  confer  on 
her  an  interest  or  right  In  the  policy  or  its 
proceeds  different  from  that  which  she  would 
have  as  a  beneficiary  designated  under  the 
policy. 

In  the  absence  of  proof  on  these  points,  the 
claim  of  Mrs.  Morgan  must  be  disposed  of  as 
resting  solely  on  her  right  to  the  proceeds 
under  the  provisions  relating  to  change  of 
beneficiary,  and  for  the  reasons  above  given 
must  be  disallowed.  If  Mrs.  Morgan,  rely- 
ing on  the  change  having  been  made,  paid  the 
premiums  subsequently  accruing,  an  equity  to 
the  repayment  of  these  may  exist  and,  be- 
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fore  advising  decree,  I  will  hear  counsel  on 
tbls  point.  If,  on  examination  of  the  ste- 
nographer's notes.  It  should  appear  that  there 
was  evidence  as  to  the  possession  of  the  pol- 
icy by  defendant  liorgan  at  the  time  of  ap- 
plication for  change  of  beneficiary,  or  at  the 
time  of  the  death  of  the  insured,  application 
may  be  made  for  a  rehearing,  If  counsel  de- 
sire. 


(7S  N.  J.  B.  256) 

McMIIiliAN  et  al.  t.  KUEHNLB  et  aL 

(Court  of  Chancery  of  New  Jersey.    Sept.  14, 

1909.) 

1.  INJTJNCTIOH    (S    102*)— NUISANOB    (|    72«)— 
SUNOAT  BaSEBAI,!,. 

The  playing  of  baseball  on  Sundays  will  be 
enjoined  if  it  l>e  made  to  appear  that  the  noise 
and  disorderly  conduct  attendant  upon  the 
games  being  held  forth  amounts  to  a  nuisance 
in  the  neighborhood,  whereby  the  peace  and 
quiet  of  the  Sabbath  is  disturbed,  and  the  rest 
which  the  complainants  are  entitled  to  enjoy 
on  that  day  is  appreciably  affected.  Bach  case 
must  stand  or  fall  on  the  question  of  nuisance 
or  no  nuisance,  as  the  Court  of  Chancery  has 
no  jurisdiction  to  enforce  by  injunction,  the 
Sunday  laws,  so  called. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  176;  Dec.  Dig.  f  102  ;•  Nuisance, 
C«it.  Dig.  a  164-1(59;    Dec.  Dig.  {  72.»] 

2.  Nuisance  (i  65*)— Noises  on  Sdndat. 

Noises  which  are  not  nuisances  on  a  week 
day  may  be  nuisances  when  made  on  a  Sunday, 
if  they  have  the  effect  of  disturhing  that  quiet 
and  rest  which  the  citizen  is  entitled  to  have  for 
his  recuperation;  and 'the  fact  that  such  nois- 
es are  forbidden  by  the  laws  of  the  land  (the 
Sunday  laws)  talces  away  any  defense  for  the 
making  of  them  on  Sunday,  even  though  they 
be  but  slight. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  i  171 ;  Dec.  Dig.  I  65.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.'4S55-4Se^;   vol.  8,  p.  7734.] 
8.  Nuisance  (8  84»)  — Sundat  Babebaix  — 

Pbeliminabt  Injunction. 

A  preliminary  injunction  will  Issue  to  re- 
strain Sunday  baseball  playing  npon  the  affida- 
vits of  six  or  seven  persons  residing  in  the  neigh- 
borhood where  the  games  are  held  forth,  which 
show  a  cause  of  nuisance,  even '  though  more 
than  40  persons  similarly  situated  swear  that 
the  noises  are  quite  inappreciable  and  not  at  all 
disturbing.  If  there  lie  no  proof  before  the  court 
that  the  complainants  are  morbidly  sensitive ; 
the  case  not  being  one  turning  upon  the  pre- 
ponderance of  evidence  as  to  the  extent  and 
character  of  the  noise  so  much  as  it  does  upon 
the  question  whether  the  affidavits  on  behalf  of 
the  defendants  show  the  affiants  on  behalf  of 
the  complainants  to  be  untruthful  as  to  the 
existence  of  the  noise;  and,  as  it  is  notorious 
that  many  people  are  not  disturbed  by  noises 
which  affect  some  people  similarly  situated,  in 
the  absence  of  proof  that  the  complainants  and 
their  witnesses  are  morbidly  sensitive.  It  will 
be  presumed  that  they  are  persons  of  ordinary 
sensibility,  and  are  truthful  concerning  the  ex- 
istence of  the  nuisance  as  to  themselves. 

[Bd.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  f  198% ;    Dec.  Dig.  |  84.*] 

(Syllabus  by  the  Court.) 
Bill  for  an  Injunction  by  John  McMillan 
and  others  against  Louis  Kuehnle  and  an- 
other.   Preliminary  Injunction  granted. 


Cliarlee  B.  Sbeppard  and  Edwin  O.  O. 
Blealcly,  for  complainants.  George  A.  Bour- 
geois, for  defendants. 

WALKBR,  v.  C.  The  bill  Is  filed  by  John 
McMillan  and  John  H.  Goldsmith  on  t>ebaU 
of  themselves  and  other  residents  of  Atlantic 
City ;  among  them  being  those  whose  affida- 
vits are  annexed  to  the  bill.  Those  malcing 
affidavits  besides  the  two  complainants  are 
Mrs.  Ellen  Goldsmltli,  wife  of  one  of  the 
complainants,  Robert  Ingram  and  Harriet  A. 
Ingram,  his  wife,  Mrs.  Frances  Young,  and 
Mrs.  Mary  Reynolds.  The  object  sought  by 
the  bill  Is  to  restrain  the  defendants  from 
holding  forth  baseball  games  at  Inlet  Parle, 
Atlantic  City,  on  Sundays,  because  of  an  al- 
leged nuisance  attendant  thereon  by  way  of 
noise  and  disorderly  conduct  which  disturbs 
the  peace  and  quiet  of  the  Sabbath  and  Inter- 
feres with  the  rest  to  which  the  complainants 
are  of  right  entitled  to  enjoy  on  that  day. 
The  case  stands  or  falls  on  the  question  of 
nuisance  or  no  nuisance,  as  the  Court  of 
ChancMy  has  no  power  to  enforce,  by  injunc- 
tion, the  Sunday  laws,  so  called.  That  Juris- 
diction belongs  to  another  tribunal. 

The  complainant  Mr.  McMillan,  who  Is  a 
clergyman,  swears  that  baseball  games  bad 
been  carried  on  at  Inlet  Baseball  Pnric,  At- 
lantic City,  for  some  five  or  six  Sundays  be- 
fore the  making  of  his  affidavit  which  was  on 
August  25th  ult  (1900);  that  his  residence 
is  about  two  squares  from  the  park,  and  that 
large  crowds  attend  the  games;  and  that  in 
going  to  and  returning  therefrom  make  loud 
noises,  and  sounds  which  are  an  annoyance 
to  himself  and  the  neighborhood,  and  a  dis- 
turbance of  the  peace  and  quiet  of  the  neigh- 
borhood, but  he  says  nothing  about  sounds 
emanating  from  the  grounds.  He  also  says 
thnt  quite  a  large  number  of  the  boys  In  his 
Sunday  school  absent  themselves,  and  attend 
the  games  on  Sabbath  afternoons.  With  this 
last  feature  of  his  complaint  the  court  lias 
nothing  to  do. 

The  complainant  Goldsmith  swears  that  he 
lives  about  a  block  and  a  half,  or  60O  feet, 
from  the  park,  and  that  on  Sunday  after- 
noons crowds  of  people  in  carriages.  In  au- 
tomobiles, and  on  foot  pass  by,  to,  and  from 
the  games,  making  loud  noises,  and  that  dur- 
ing the  progress  of  the  games  there  Is  fre- 
quently heard  very  loud  cheering  and  shout- 
ing, yelling,  and  screaming  and  stamping  of 
feet  on  the  stands,  all  of  which  is  very  plain- 
ly heard  at  his  residence  and  is  greatly  an- 
noying and  interferes  with  the  comfort  of  his 
house  for  himself  and  his  family,  and  de- 
stroys the  peace  and  quiet  of  the  neighbor- 
hood during  the  time. 

Mrs.  Ellen  Goldsmith  swears  that  she  has 
been  greatly  annoyed  in  her  house  and  her 
peace  and  comfort  greatly  disturlied  by  the 
noise  and  confusion  made  by  those  going  to 
and  returning  from  the  ball  games  at  the 
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park  on  Sandays,  and  bj  the  cheering  and 
■creaming,  yelling,  and  hooting,  and  stamping 
tf  feet  on  the  boards  by  those  within  the  park 
attending  the  games. 

Robert  Ingram  swears  that  he  resides 
about  one  and  a  half  sqaares  or  200  yards 
from  the  park  where  baseball  Is  played  on 
Sundays,  and  that  a  large  number  of  teams, 
automobiles,  and  carriages  loaded  with  men 
and  women,  who  with  many  others  on  foot 
going  to  and  returning  from  the  games,  pass 
along  the  street  In  front  of  his  residence, 
cheering,  booting,  and  shontlng,  and  that  dur- 
ing the  progress  of  the  games  the  cheering, 
shouting,  and  screeching  of  the  crowds  at- 
tendinjr  are  plainly  heard  at  his  residence, 
and  greatly  annoy  himself  and  his  family. 

Mrs.  Harriet  A.  Ingram,  wife  of  Robert  In- 
gram, swears  that  since  the  baseball  games 
have  been  carried  on  at  the  park  on  Sun- 
days noise  and  confusion,  screaming,  cheer- 
ing, and  hallooing,  of  the  crowds  of  people  in 
the  park  while  the  games  were  on,  and  the 
stamping  of  feet  on  the  stands  by  the  specta- 
tors were  pldlnly  heard  at  their  house  and 
disturbed  the  peace  and  quietness  of  Sunday 
(or  them ;  that  the  crowds  of  people  on  foot 
and  in  carriages  and  automobiles,  passing 
along  in  front  and  near  to  their  residence,  go- 
ing to  and  returning  from  the  games  on  Sun- 
days, also  greatly  disturbed  the  comfort  of 
their  house  and  its  peace  and  quiet. 

Mrs.  Frances  Toung  swears  that  she  lives 
with  her  husband  and  family  of  children 
about  IMi  squares  from  the  park;  that  the 
cheering,  hallooing,  and  shouting  of  persons 
attending  the  ball  games  on  Sundays  can  be 
plainly  henrd  at  their  residence,  and  Is  very 
annoying  and  disturbs  the  peace  and  quiet 
of  their  home;  that  the  crowds  going  to  the 
games  and  returning  from  them  pass  by  their 
home  in  large  numbers,  many  of  them  shout- 
ing and  using  profane  and  vile  language, 
which  can  be  plainly  heard  from  their  house, 
and  la  a  great  annoyance  and  nuisance  to 
them. 

Mrs.  Mary  Reynolds  swears  that  she  re- 
sides about  two  blocks  or  squares  from  the 
park  where  the  games  of  baseball  are  car- 
ried on  on  Sundays,  and  that  teams,  auto- 
mobiles, and  foot  people  go  by  her  house  to 
and  from  the  games,  and  make  a  loud  noise, 
disturbing  herself  and  the  neighborhood. 

The  proofs  on  the  part  of  the  defendants, 
who  admittedly  control  and  operate  the  In- 
let Bnsebnil  Park,  show  that  lands  near  or 
adjoining  the  park  are  used  as  a  terminal 
of  tlie  trolley  Hue  (which  extends  from  Long- 
I>ort  to  the  Inlet)  where  its  terminal  building 
and  waiting-  room  and  also  a  hotel  and  res- 
taurant, around  which  is  a  two-story  pa- 
vilion and  another  hotel  are  situate;  also, 
nearby  is  a  pier  from  which  approximately 
100  sailing  yix-hts  of  various  sizes  make  daily 
or  hourly  excursions  or  trips  down  Absecon 
Inlet  and  out  upon  the  Atlantic  Ocean,  which 
yachts  dally  carry  great  numbers  of  people, 
extending   Into   the   thousands,    «»   aalllug 


trips,  great  numbers  of  people  taking  those 
trips  on  Sunday  afternoons ;  that  great  num- 
bers of  people  visit  the  hotels,  or  one  of  them, 
especially  on  Sundays,  and  enjoy  the  re- 
freshments that  may  be  purchased;  that 
there  are  automobile  lines  running  from  vari- 
ous parts  of  the  city  to  the  Inlet,  and  that 
large  numbers  of  busses  carry  people  to  and 
fro,  and  that  the  majority  of  the  people  who 
go  to  the  Inlet  from  the  Board  Walk  along 
the  Atlantic  Ocean  reach  it  by  automobiles 
and  busses,  the  trolley  line  not  touching  the 
Board  Walk  except  at  two  points.  The  af- 
Qdavlts  of  over  40  people  living  near  to  the 
park  were  produced  many  of  them  living 
much  nearer  than  those  whose  affidavits  are 
annexed  to  the  complainants'  bill,  who  swore 
that  none  or  very  little  noise  or  applause  was 
heard  coming  from  the  baseball  park  while 
games  were  held  forth  there,  and  that  what 
was  heard  was  no  annoyance  whatever  to 
people  living  hi  its  viclnl^  nor  was  the  con- 
duct on  the  part  of  the  crowds  going  to  or 
returning  from  thtf  Inlet  on  Sundays  of  the 
character  mentioned  by  the  complainants' 
witnesses ;  in  fact,  that  it  was  not  annoying. 
If  the  Issue  were  as  to  a  certain  well-deflned 
physical  fact  presumably  within  the  knowl- 
edge of  all  of  the  affiants,  such  as  did  a  cer- 
tain sound  occur  at  midday  or  midnight,  the 
defendants  would  prevail  upon  the  clear 
weight  and  preponderance  of  the  evidence; 
but  the  Issue  is  as  to  facts  not  so  clearly  de- 
flned,  but  is  as  to  facts  which  different  peo- 
ple see  and  hear  differently,  according  to 
their  different  natures. 

The  criterion  for  determining  whether  or 
not  a  particular  use  of  property  is  a  nuisance 
is  its  effect  upon  persons  of  ordinary  health 
and  sensibility,  and  ordinary  modes  of  liv- 
ing, and  not  upon  those  who,  on  the  one 
hand,  are  morbid  or  fastidious  or  peculiarly 
susceptible  to  the  thing  complained  of,  or, 
on  the  other  hand  are  unusually  Insensible 
thereto.  21  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.) 
p.  689.  There  Is  no  evidence  before  the  court 
on  this  hearing  to  the  effect  that  the  com- 
plainants and  affiants  are  morbidly  sensitive 
as  to  the  sounds  that  form  the  gravamen  of 
the  complaint,  except  that  it  may  be  inferred 
that  such  Is  the  fact  because  of  the  over- 
whelming proof  of  those  residing  in  the  same 
neighborhood  that  the  noises  spoken  of  by 
the  complainants  are  quite  inappreciable,  and 
not  at  all  disturbing.  This  feature  of  the 
case  may  perhaps  be  gone  Into  on  final  hear- 
ing. 

The  question,  as  I  understand  it,  does  not 
turn  upon  the  preponderance  of  the  evidence 
as  to  the  extent  and  character  of  the  noises 
so  much  as  It  does  upon  the  question  whether 
the  affidavits  on  behalf  of  the  defendnnts 
show  the  affiants  on  behalf  of  the  complain- 
ants to  be  untruthful  as  to  the  existence  of 
the  noises.  Because  Innumerable  witnesses  liv- 
ing In  the  vicinity  of  the  ball  grounds  say  that 
they  are  not  annoyed,  either  by  persons  pass- 
ing their  houses  to  and  from  the  park  or  by  the 
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demonstrations  of  tbose  In  the  park  and  upon 
the  stands,  that  does  not  necessai:lly  show 
that  others,  comparatively  few  though  they 
be,  may  not  be  annoyed  and  suffer  great  in- 
convenience, amounting  to  a  nuisance,  from 
the  facts  to  which  I  have  Just  adverted.  It 
la  notorious  that  many  people  living  near 
railroads  and  factories  become  so  accustom- 
ed to  the  noises  emanating  therefrom  as  not 
to  notice  them,  while,  on  the  contrary,  some 
Iteople  similarly  situated  can  never  be  oblivi- 
ous ^o  them. 

The  law  governing  the  matter  under  consid- 
eration is  to  be  found  tn  the  three  cases  in 
this  court  of  Cronin  v.  Bloemecke,  58  N.  J.  Eq. 
813,  43  Atl.  605,  decided  by  Vice  Chancellor 
Emery  in  1899;  GUbough  v.  West  Side  Amuse- 
ment Co.,  64  N.  J.  Eq.  27,  63  AU.  289,  decided 
by  Vice  Chancellor  Pitney  In  1902,  and  Sea- 
stream  Y.  New  Jersey  Exhibition  Co.,  07  N.  J. 
Eq.  178,  58  Atl.  532,  decided  by  Vice  Chancel- 
lor Pitney  in  1904.  The  decision  in  the  Sea- 
atream  Case  went  upon  the  ground  that  some 
five  or  six  of  the  complainants  who  resided  in 
the  neighborhood  of  the  park  were  disturbed 
by  the  noise  of  the  shouts  and  applause  from 
the  grounds  on  Sundays  when  ball  games  were 
played,  and  that  several  others  of  the  com- 
plainants suffered  from  the  noise  and  unruly 
conduct  of  the  great  crowds  alighting  from 
and  boarding  trolley  cars  in  front  of  their 
residences  and  In  going  to  and  from  the  park 
and  the  trolley.  67  N.  J.  Eq.  181.  68  Atl.  532. 
In  the  case  before  me  seven  affiants  swear 
to  a  state  of  facta  tending  to  show  that  a 
nuisance  is  created  by  the  holding  forth  of 
the  ball  games  at  the  Inlet  Park,  Atlantic 
City,  on  Sundays,  two  of  them,  the  Reverend 
Mr.  McMillan  and  Mrs.  Reynolds  speaking 
only  to  the  question  of  noise  and  unruly  con- 
duct by  the  crowds  going  to  and  returning 
ttom  the  games,  while  the  other  five  testify 
to  a  nuisance  created  upon  and  about  the 
park  at  the  playing  of  the  games.  The  ques- 
tion whether  those  suffering  from  one  or  the 
other  of  two  kinds  of  annoyance,  namely, 
that  on  the  highways  leading  to  and  from  the 
baseball  grounds,  and  that  emanating  from 
the  grounds  while  games  are  in  progress,  may 
Join  In  the  same  bill  of  complaint  was  raised 
In  the  Seastream  Case,  but  was  left  undecid- 
ed, as  no  demurrer  was  filed,  and  the  defend- 
ant had  not  been  embarrassed  in  presenting 
Its  defense.  67  N.  J.  Eq.  187,  68  Atl.  632. 
The  question  of  misjoinder  was  not  even 
raised  upon  the  argument  of  this  cause,  and 
will  therefore  not  be  considered. 

A  parallel  to  be  found  in  the  Seastream 
Case  is  that  the  defense  was  there  made 
that  the  ball  ground  was  not  the  only  place 
to  which  people  resorted  who  went  by  the 
premises  of  the  complainants  and  annoyed 
them.  It  was  shown  that  Newark  Bay  was 
only  a  slight  distance  from  the  ball  grounds 
and  that  people  were  attracted  to  Its  shores 
for  amusements  on  Sundays,  consisting  of 
boating,  crabbing,  fishing,  and  picnicking, 
end  that,  Independent  of  the  baseball  playing. 


a  large  crowd  on  Sundays  habitually  resort- 
ed to  the  neighborhood  by  means  of  the  trol- 
ley, alighting  at  the  very  same  part  of  th« 
avenue  and  creating  precisely  the  same  nui- 
sance as  was  complained  of  on  account  of  the 
baseball  crowds.  67  N.  J.  Eq.  185,  58  A^ 
532.  Vice  Chancellor  Pitney  did  not  think 
that  that  state  of  affairs  estopped  the  com- 
plainants from  asserting  their  rights  against 
the  defendants. 

The  case  of  Gllbough  was  also  a  Sunday 
baseball  case.  The  t&ct  of  nuisance  was  dis- 
puted. In  that  case  (Gllbough)  affidavits 
produced  by  the  defendant  made  by  persons 
who  lived  near  the  grounds  were  to  the 
effect  that  the  noise,  although  beard  by 
them,  did  not  annoy  them.  64  N.  J.  E>i.  3S, 
53  Atl.  289.  In  the  case  now  being  consider- 
ed, some  of  the  numerous  witnesses  for  the 
defendants  said  that  they  beard  noises,  but 
that  they  were  slight  and  not  disturbing; 
and  others  of  them  said  they  beard  no  nois- 
es at  all.  In  the  Gllbough  Case  Vice  Chan- 
cellor Pitney  said  that  the  noises,  if  loud 
enough  to  appreciably  disturb  complainants' 
rest,  constituted  a  nuisance  against  which 
they  were  entitled  to  relief  In  this  court  64 
N.  J.  Eq.  30,  63  Atl.  289. 

In  the  Cronin  Case,  which  was  a  case  of 
disorderly  baseball  games  played  on  week 
days  and  on  Sundays,  Vice  Chancellor  Emery 
says  that  the  protection  of  one's  dwelling 
house  against  nuisances  which  render  It  un- 
comfortable is  a  right  which  has  been  con- 
stantly protected  in  this  court  by  preliminary 
Injunction,  even  when  the  existence  of  the 
nuisance  is  disputed.  58  N.  J.  Eq.  317.  43 
Atl.  605.  In  the  unreported  case  of  Rausdi 
V.  Glazer  (May  term,  100S),i  which  was  a 
nuisance  case  heard  before  me,  and  In  which 
the  question  was  as  to  stenches  emanating 
from  a  rendering  establishment,  I  took  occa- 
sion to  observe  that,  the  nuisance  bchig  estate 
llshed  by  satisfactory  testimony,  the  evidence 
was  not  overcome  by  testimony  of  a  negative 
kind;  that  testimony  of  some  of  the  nelgh> 
bors  that  they  were  not  annoyed  did  not  dis- 
prove that  the  complainant  and  hla  family 
were  annoyed. 

Another  phase  of  the  case  under  considera- 
tion was  dealt  with  by  Vice  Chancellor  Pit- 
ney in  the  Gllbough  Case.  He  said  that 
noises  which  would  not  be  declared  to  be  nui- 
sances on  a  week  day  are  held  to  be  nuisances 
If  made  on  a  Sunday,  because  tbey  have  the 
effect  of  disturbing  that  quiet  and  rest  which 
the  citizen,  wearied  with  six  days  of  labor, 
Is  entitled  to  have  for  bis  recuperation;  and 
that  the  fact  that  such  noise  Is  forbidden  by 
the  laws  of  the  land  (the  Sunday,  laws)  takes 
away  from  the  producer  any  excuse  therefor 
(64  N.  J.  Eq.  29,  30,  63  AQ.  289):  that  la. 
aa  I  understand  It,  takes  away  bis  defense, 
so  far  as  that  defense  may  be  any  Justifica- 
tion for  the  making  of  disturbing  noises  at 
the  given  time,  even  though  they  be  but  slight 

In  the  earlier  cases  of  Cronin  and  Gllbough 
the  court  dealt  with  the  character  of  the 
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faijunetloii  that  abonld  go  for  the  relief  of 
the  complainants.  In  the  Cronln  Oase  the  re- 
straint went  against  the  use  of  the  park  for  the 
purpose  of  baseball  games  so  that  a  nuisance 
might  be  occasioned  to  the  annoyance  and  in- 
jury of  the  complainant  and  his  family  at  bis 
residence;  the  games  not  being  prohibited 
•ntlrely  (58  N.  J.  Eq.  316,  817,  43  AU.  605) ; 
and  in  the  GUbongh  Case  the  injunction  went 
restraining  the  defendant  from  permitting 
any  noise  or  noises  to  be  made  upon  its  prem- 
tees  on  Sunday  which  should  disturb  the 
complainants  or  their  families,  there  being  no 
prohibition  of  the  games  themselves  (64  N. 
J.  Eq.  36,  53  Atl.  289) ;  but  in  the  Beastream 
Case,  the  law  haTing  previonsly  been  so 
well  settled,  the  injunction  went  restraining 
the  playing  of  baseball  on  Sundays  altogether 
(67  N.  J.  Eq.  187,  58  N.  J.  Eq.  532). 

Now,  applying  the  law,  as  I  understand  it, 
to  the  facts  of  this  case,  as  I  understand 
tbem,  I  am  constrained,  following  the  last 
and  culminating  decision,  to  advise  the  issu- 
ance of  an  Injunction  against  the  playing  of 
baseball  games  on  Sundays  at  the  Inlet  Park, 
Atlantic  City,  until  the  final  hearing  of  this 
cause,  and  until  the  further  order  of  the 
court  to  the  contrary.  It  may  not  be  amiss 
to  state  again  that  an  injunction  does  not 
issue  in  a  cause  like  this  upon  any  theory 
of  enforcing  observance  of  the  Sunday  laws. 
It  goes  only  to  protect  the  dtlssen  against  a 
nuisance  which  appreciably  affects  him.  If 
the  question  before  me  liad  not  already  been 
passed  upon  by  this  court,  I  should  feel  in- 
clined to  do  no  more  than  advise  an  injunc- 
tion restraining  the  defendants  from  holding 
forth  baseball  games  in  such  way  or  manner 
as  to  disturb  and  annoy  the  complainants  at 
their  residences,  but,  as  already  remarked,  I 
feel  bound  to  follow  the  Seastream  Case, 
which  appears  to  be  a  good  deal  like  this  one, 
and  to  grant  an  Injunction  restraining  the 
games  altogether.  If  this  decision  be  errone- 
ous, there  Is  a  court  above  me  to  which  the 
defendants  may  resort  for  correction  of  the 
error. 

The  order  to  show  cause  will  be  made  abso- 
lute, with  costs  to  abide  the  event  of  the 
suit. 


(W  Pa.  lot) 

OOTTLIim  ▼.  ABRAHAM  LINCOLN  MITT. 
■    LIFD  INS.  CO. 
(Supreme  Court  of  Pennsylranla.    May  24, 
1900.) 

IRSUBAKCK  (I  349*)— Lira  Pouct— Pamnnts 
— Patment— Gracb— FoarKiTURE. 

Where  a  lite  policy  provideB  that,  after  pay- 
ment of  the  flrst  premium,  30  daya'  grace  shall 
be  allowed  On  snlnequent  premiums,  and  insur- 
ed died  after  paying  the  first  premium,  witliout 
mjlag  the  gpcond,  and  within  30  days  after  it 
became  due.  bis  failure  to  pay  the  second  premi- 
om  within  the  days  of  grace  did  not  antDorlz* 
%  forfeiture  of  the  policy. 

[fid.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  913 ;    Dec.  Dig.  S  349.*] 


Appeal  from  Court  of  Common  Pleas,  Phil> 
adelpbla  County. 

Action  by  Bemhard  Oottlleb,  as  adminis- 
trator of  Joseph  Oottlleb,  deceased,  against 
Abraham  Lincoln  Mutual  '  Life  Insurance 
Company,  on  a  life  policy..  From  an  order 
making  absolute  a  rule  for  want  of  a  suffi- 
cient afndavlt  of  defense,  defendant  appeals. 
Affirmed. 

Argued  before  MITCHET^L,  O.  J.,  and 
FELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

T.  Elliott  Patterson,  for  appellant  Ber- 
nard Harris,  for  appellee. 

ELKIN,  J.  This  Is  an  action  in  assumpsit 
on  a  policy  of  insurance.  The  suit  was 
brought  by  the  administrator  of  the  estate 
of  the  deceased  Insured  person.  The  only 
question  raised  by  the  pleadings  is  whether 
the  insurance  contract  was  in  force  at  the 
time  of  the  death  of  the  insured.  The  con- 
tract of  Insurance  was  what  is  known  as  a 
"20-payment  life  policy."  One  of  the  condi- 
tions or  privileges  written  into  the  contract 
is  the  following:  "After  the  flrst  premium 
shall  have  been  paid  a  grace  of  thirty  days, 
during  which  the  contract  shall  remain  in 
force,  will  be  allowed  in  the  payment  of  pre- 
miums by  the  insured  or  by  any  one  for 
him."  The  first  annual  premium  was  paid, 
and  the  second  was  due  August  S,  1908,  but 
was  not  paid  upon  that  date,  nor  at  the  time 
of  the  death  of  the  Insnred,  August  28,  1908. 
Under  these  circumstances  appellant  contends 
that  failure  to  pay  the  annual  premium  when 
due,  or  at  least  prior  to  the  death  of  the  in- 
sured, relieves  the  company  from  liability  on 
the  Insurance  contract  The  theory  Is  that 
failure  to  pay  the  premium  on  the  date  spec- 
ified worked  a  forfeiture  of  the  right  to  re- 
cover, and  that  the  80  days  of  grace  in  whicJi 
to  pay  only  constituted  a  privilege  by  whidi 
the  Insnred  could  reinstate  his  forfeited  In- 
surance, but  that  the  delay  was  at  the  risk 
of  the  insured,  and  no  liability  attached  to 
the  company  until  the  premium  was  paid  and 
accepted.  Some  cases  are  cited  in  support  of 
this  contention;  but  they  are  easily  distin- 
guished on  their  facts  from  the  case  at  bar. 
The  line  of  cases  referred  to  had  to  deal  with 
policies  of  fire  Insurance  for  definite  fixed  peri- 
ods, or  with  life  Insurance  contracts  in  which 
no  provision  had  been  made  that  the  policy 
should  remain  in  force  during  the  period, 
called  "days  of  grace,"  in  which  the  Insured 
could  pay  the  overdue  premium.  In  no  case 
callecl  to  our  attention — and  Indeed  it  seems 
Impossible  to  believe  there  could  be  any  such 
case — has  It  ever  been  held  that  when  the 
policy  in  express  terms  provides  that  it  shall 
remain  In  force  during  the  30-day  period, 
it  would  be  construed  to  mean  that  it  did  not 
remain  in  force.  Such  a  construction  would 
do  violence  to  the  rights  of  contracting  par- 
ties.   When  the  contract  shall  begin  and  end. 
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how  lone  and  under  wbat  conditions  it  shall 
remain  In  force,  and  when  it  sball  be  for- 
feited, all  depend  upon  the  terms  of  the  con- 
tract Itself.  When  the  termA  and  conditions 
are  plain  and  nnambignons  there  is  nothing 
requiring  Judicial  Interpretation.  In  the 
case  at  bar  the  contract  provides  that  the 
policy  sball  remain  In  force  during  the  30- 
day  period,  and  there  is  no  room  for  con- 
struction. When  the  person  insured  died,  the 
Itolicy  by  its  own  terms  was  in  force,  and 
the  appellant  company^  is  boond  thereby. 
Judgment  affirmed. 


aiSPa.100) 

McLBAN  T.  A.  SCHOENHUT  CO. 

(Supreme  Court  of  Pennsylvania.     May  24, 
1909.) 

1.  Master  awd   Sebvant  (|  2S4*)— Ihjubibs 
TO  Servant— Issues  and  Proof. 

Where,  in  an  action  for  Injuries  to  a  minor 
servant,  the  only  neglieence  alleged  was  defend- 
ant's failure  to  adequately  instruct  plaintiff  as 
to  the  operation  of  a  stamping  machine,  the 
question  of  the  defectiveness  of  the  machine  as 
a  possible  basis  of  recovery  is  not  in  issue. 

fEM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  865;  Dec.  Dig.  I  264.*] 

2.  Master  and  Servant  ({  264*)— Injuries  to 
Servant— Pleading  and  Proof. 

In   an   action   to  recover  for  injury  to  a 

servant,  the  burden  is  on  plaintiff  to  plead  and 

prove  the  particniar  negligence  complained  of. 

[Bd.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  H  861-876;  DecDig.  i  264.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelpbia  County. 

Action  by  Allen  O.  McLean,  by  his  father 
and  next  friend,  Allen  McLean,  and  by  Allen 
McLean  In  his  own  right,  against  the  A. 
Schoenhut  Company,  for  injuries  to  the  plain- 
tiff, Allen  G.  McLean.  Judgment  for  plain- 
tiff Allen  G.  McLean  for  $5,000  and  for 
plaintiff  Allen  McLean  (or  $1,066,  and  de- 
fendant appeals.  Reversed,  and  Judgment 
entered  for  defendant 

Argued  before  MITCHELL,  G.  J.,  and 
FELL,  MESTREZAT,  POTTER,  and  ELKIN, 
JJ. 

F.  B.  Bracken,  for  appellant  Howard  A. 
Davis  and  John  T.  Murphy,  for  appellee. 

ELKIN,  J.  The  injuries  for  which  dam- 
ages are  sought  to  be  recovered  in  this  case 
resulted  by  accident  from  the  operation  of  a 
stamping  or  pressing  machine.  The  injured 
boy  was  between  15  and  16  years  of  age,  and 
had  been  employed  in  the  factory  for  6 
months  immediately  preceding  the  accident 
and  for  several  months  at  various  times 
prior  to  his  last  employment  The  only  neg- 
ligence charged  In  the  statement  of  claim 
was  failure  to  give  adequate  instructions  as 
to  the  method  of  operating  the  machine.  It 
is  true  that,  in  the  recital  of  the  duties  with 
which  the  appellant  company  was  charged. 
It  was  alleged  in  general  terms  that  it  be- 
came its  duty  to  provide  a  safe  place  to  work. 


to  furnish  safe  machinery  with  which  to 
work,  and  to  properly  instruct  young  and 
inexperienced  employes  in  the  use  of  danger- 
ous machinery.  It  Is  not  seriously  contend- 
ed that  the  machine  in  question  was  either 
complicated  or  dangeroua  It  was  a  very 
simple  device  and  not  difficult  to  operata 
There  la  no  pretense  that  the  place  was 
unsafe,  or  that  the  machine  was  cot  suitable 
for  the  purpose  intended.  Nor  is  it  averred 
In  the  statement  of  claim  that  appellant  bad 
failed  to  perform  Its  full  duty  in  all  of  these 
respects,  save  only  In  the  matter  of  glTlns 
adequate  Instructions.  The  issue  Is  there- 
fore narrowed  by  the  pleadings  to  the  single 
question,  namely,  was  there  a  failure  of  duty 
on  the  part  of  appellant  to  properly  Instruct 
the  Boy  in  the  use  of  the  machine  at  which 
he  was  working  when  the  accident  occurred? 

The  learned  trial  Judge  Instructed  the  Jury 
that  the  evidence  was  not  sufficient  to  sus- 
tain this  allegation,  and  unless  this  court 
should  hold  that  this  was  error  there  can 
be  no  recovery.  The  burden  was  on  the 
plaintiffs  not  only  to  charge  the  particular 
negligence  complained  of,  but  to  prove  it  by 
sufficient  testimony.  The  parties  are  bound 
by  the  pleadings,  and  the  courts  cannot  dis- 
regard them.  It  will  not  do  to  allege  one 
ground  upon  which  to  sustain  a  recovery  of 
damages  for  failure  to  perform  a  duty,  and 
at  the  trial  prove,  or  attempt  to  prove,  fail- 
ure to  perform  a  different  kind  of  duty,  the 
breach  of  which  was  not  alleged.  The  only 
negligence  alleged  in  the  case  at  bar  was 
failure  to  adequately  Instruct,  and  the  case 
went  to  the  Jury  on  the  question  of  a  de- 
fective machine.  We  agree  with  the  view 
taken  by  the  learned  trial  Judge  that  the 
evidence  did  not  sustain  the  allegation  as  to" 
inadequate  instructions,  and  this  should  have 
been  the  end  of  the  ease.  It  was  error  to  al- 
low the  case  to  go  to  the  Jury  on  an  entirely 
different  theory  and  upon  a  ground  not  set 
up  in  the  pleading.  The  accident  was  un- 
fortunate, and  the  consequences  serious ;  but 
there  can  be  no  recovery  in  this  or  any  other 
similar  case  except  negligence  be  shown. 
The  burden  is  always  on  the  complaining 
party  to  allege  the  negligent  act  or  acts  re- 
lied on  to  sustain  a  recovery  _  and  at  the 
trial  to  establish  by  sufficient  evidence  the 
facts  alleged.  This  was  not  done  in  the  pres- 
ent case,  and  failure  to  meet  this  burden  de- 
feats the  right  to  maintain  the  action. 

Judgment  reversed  and  is  here  entered  for 
defendant 

(22E  Pa.  18) 

MULLIGAN  V.  PENNSYLVANIA  R.  CO. 

(Supreme  C!ourt  of  Pennsylvania.    May  20, 
1909.) 

Waters  and  Water  Courses  (J  171*) — Ob- 
btbuction  of  Surface  Waters — Sewers— 
Damage  to  Land.  , 

In  an  action  to  recover  damages  against  a 

railroad  company  for  flooding  plaintiCfs  land  by 
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an  alleged  defeettve  or  deficient  sewer,  It  appear? 
ing  that  the  injuTT  occurred  at  the  time  of  an 
•xtraordinary  flood,  plaintiff  could  not  recover 
without  proving  that,  notwithstanding  the  ex- 
traordinat7  character  of  the  water,  defendant's 
failure  to  maintain  a  sewer  of  sufficient  ca- 
pacity and  condition  to  carry  off  ordinary  water 
was  the  actual  producing  cause  of  the  injury. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig-  U  216>  218^  219; 
Dec  Dig.  I  171.*] 

Appeal  from  Court  of  Common  Pleoa,  Lu- 
xerne  County. 

Trespass  for  Injury  to  land  by  B.  W.  Mul- 
ligan and  others  against  the  Pennsylvania 
Railroad  Company.  From  an  order  denying 
plaintiff's  motion  to  take  off  a  compulsory 
nonsuit,  be  appeals.    Affirmed. 

The  action  is  trespass  for  damages  Inflicted 
npon  plaintiffs  by  alleged  negligence  In  con- 
■traction  and  maintenance  of  a  certain  sew- 
er, causing  obstruction  In  the  same  and  con- 
sequent overflow  of  water  upon  plaintiffs' 
property.  Upon  conclusion  of  plaintiffs'  tes- 
timony a  motion  for  compulsory  nonsuit  was 
made  on  the  grounds  (1)  that  the  plaintiffs 
failed  to  prove  any  negligence  on  the  part  of 
the  defendant  which  produced  the  damage 
and  injury  complained  of  In  their  declaration 
or  statement  filed;  (2)  the  evldente  on  the 
part  of  the  plaintiffs  shows  that  their  dam- 
age or  loss  was  caused  by  extraordinary 
flood  or  storm,  for  which  the  defendant  Is  not 
responsible;  (3)  the  plaintiffs  failed  to  show 
that  their  sewer  was  built  in  an  Improper, 
defective,  or  unworkmanlilce  manner  or  of 
Improper  materials;  (4)  the  plaintiffs  failed 
to  show  that  the  sewer  was  blocked,  choked, 
or  obstructed,  and  that  by  reason  thereof  the 
water  was  cast  upon  their  premises  at  the 
time  of  the  flood.  The  court,  per  Fuller,  J., 
said: 

"This  case  presents  three  fnndamental 
questions,  viz. :  (1)  Was  the  sewer  sufficient 
In  capacity  and  condition  at  the  time  of  the 
Injury,  February  28,  1902,  to  carry  off  what 
we  will  designate  'ordinary  water'?  (2)  If 
It  was  not  sufficient  to  carry  off  ordinary 
water,  then  was  the  water  on  February  28, 
1902,  extraordinary?  (3)  If  the  water  was 
extraordinary,  then,  notvirlthstanding  its  ex- 
traordinary character,  did  defendant's  neg- 
ligence In  falling  to  maintain  a  sewer  of 
sufficient  capacity  and  In  proper  condition  to 
carry  off  ordinary  water  concur  with  the 
extraordinary  water  as  an  actual  producing 
cause  of  the  plaintiffs'  damage? 

"The  testimony  adduced  by  the  plaintiffs 
establishes  the  fact  that  the  water  which 
caused  the  plaintiffs'  Injury  on  February  28, 
1902,  was  extraordinary  In  Its  character.  It 
therefore  devolved  upon  the  plaintiffs  to 
show  that,  notwithstanding  the  extraordinary 
character  of  the  water,  the  defendant's  fall- 
are  to  maintain  a  sewer  of  sufficient  capacity 
and  in  condition  to  carry  off  ordinary  water 
on  February  28,  1902,  was  the  actual  pro- 


ducing cause  of  tbi  plaintiffs'  damage.  'I 
am  of  the  opinion  that  the  plaintiffs  havB 
failed  to  sustain  this  burden  of  proof  by  suf- 
ficient evidence  to  submit  to  the  jury,  and  1 
must  therefore  sustain  the  motion  for  a 
compulsory  nonsuit  Plaintiffs  concede  that 
the  water  was  extraordinary  in  character, 
and  that,  therefore,  the  burden  of  proof  did 
devolve  tlpon  them  as  above  stated,  but  con- 
tend that  this  burden  was  fully  sustained. 

"Careful  consideration  of  the  testimony 
confirms  the  conclusion  reached  npon  the 
trial,  and  therefore  now,  November  11,  1907, 
the  motion' to  take  off  nonsuit  la  denied." 

Argued  before  MITCHELI*  C.  J.,  and 
PELU  BROWN,  POTTER,  and.  BLKIN,  JJ. 

James  Ik  Morris,  for  appellant  F.  W. 
Wheaton,  for  appellee. 

PER  CURIAM.  The  judgment  Is  affirmed 
on  the  opinion  of  the  court  below  refusing 
to  take  off  the  nonsuit 

"=■■  (225  Pa.  60 

In  re  MICHENER'S  ESTATE. 

Appeal  of  RUMSEY  et  al. 

(Supreme  Court  of  Pennsylvania.    May  2(^ 
1909.) 

exectttors  and  aoministbatorb  (|  509*)  — 
Settlement  of  Estate— Secubitt  fob  Ak« 
wniTiES— Objection— Laches. 

Certain  annuitants,  represented  at  the  au- 
dit of  the  executors'  account,  acquiesced  through 
their  attorney  in  a  decree  setting  apart  a  mort- 
gage in  the  bands  of  the  executors  to  secure  pay- 
ment of  their  annuities.  The  annuitants  accept- 
ed the  income  for  four  years  and  nine  months 
without  objection,  during  which  they  suffered 
no  loss,  and  incurred  no  risk  by  the  court's  ac- 
tion. Held,  that  they  were  barred  by  laches  to 
complain  that  their  annuities  were  not  charged 
on  the  whole  residuary  estate,  as  provided  by  the 
will. 

[EU.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {i  2223-2225; 
Dec.  Dig.  I  509.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Petition  for  bill  of  review  by  beneficiaries 
under  the  will  ot  Israel  MIchener,  deceased. 
From  a  decree  dismissing  the  petition,  peti- 
tioners appeal.    Affirmed. 

The  following  Is  the  opinion  of  Ashman, 
P.  J.,  of  the  court  below: 

"The  petitioners  are  entitled  nnder  the 
will  of  the  testator  to  the  Income  of  ?15,000 
each  for  life;  on  the  death  of  the  testator's 
wife  or  daughter,  to  the  Income  for  life  to 
each  of  an  additional  sum  of  $5,000.  The 
testator  died  December  30,  1893.  In  Febru- 
ary, 1903,  the  petitioners  with  other  parties 
In  interest  authorized  by  a  writing  In  the 
nature  of  a  power  of  attorney  counsel  to  rep- 
resent them  at  the  audit  of  the  executors' 
account.  By  the  adjudication  of  that  ac- 
count which  was  confirmed  by  agreement  of 
counsel  for  all  parties  on  April  7,  1903,  the 
sum  of  $30,000  invested  In  a  certain  mortgage 
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of  that  amonnt  wu  tet  aside  In  the  handi 
of  tbe  executors  to  secure  the  payment  of 
the  aforesaid  Income  to  the  petitioners,  and 
the  Income  has  ever  since  been  regularly  paid. 
The  petitioners  aver  that  they  received  no 
notice  of  the  audit  nor  of  the  award,  and 
that  their  earliest  knowledge  of  the  action 
of  the  court  was  had  In  January,  1908.  Tbey 
aver  that  the  Income  payable  to  them  and 
the  principal  out  of  which  It  arises  are,  by 
the  terms  of  the  will,  charged  upon  the  re- 
siduary eetate,  and  that  it  was  error  to  award 
to  them  the  security  in  question;  and  they 
pray  that  a  sum  shall  be  secured  to  them 
opon  the  residuary  estate  sufficient  to  yield 
an  assured  income  free  from  all  omtlngen- 
cles. 

"Assuming  tbe  facts  set  up  by  the  peti- 
tioners to  be  true,  and  their  conclusions  of 
law  to  be  correct,  their  unexplained  delay  of 
four  years  and  nine  months,  and  their  con- 
tinuous receipt  of  income  under  the  will  dur- 
ing that  period,  are  an  acquiescence  in  the 
acts  of  tbe  executors  and  of  tbe  court,  which 
of  itself  effectually  bars  them  from  the  relief 
prayed  for.  Scott's  AppeiU.  112  Pa.  427,  5 
Atl.  671.  They  have  not  shown  that  tbey 
have  suffered  any  loss  nor  Incurred  any  risl: 
by  tbe  acts  now  complained  of.  On  the  con- 
trary, it  is  quite  probable  that  the  mortgage 
will  yield  a  larger  return  than  tbe  Income 
from  the  Investments  of  the  estate,  which 
the  testator  directed  to  be  averaged,  and  paid 
according  to  that  average,  to  the  cestuls 
que  trust. 

"For  the  reasons  stated,  the  petition  for 
review  is  dismissed." 

Argued  before  MITCHBLIi,  O.  3.,  and 
PELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

Horace  M.  Rumsey,  for  appellants.  John 
O.  Johnson  and  Maurice  Bower  Saul,  for  ap- 
p^ee. 

PER  CURIAM.  The  decree  is  afSrmed  on 
the  opinion  of  the  court  below. 


(22S  Pa.  81) 

COOK  v.  ERIE  ELECTRIC  MOTOR  CO. 

(Supreme  Court  of  Peansylvania.    May  20, 
1909.) 

L  Tbiai.  (§132*)— Misconduct  of  Coukski/— 

CUBINO   ERROK. 

Plaintiefg  counsel  in  argument  to  the  jury, 
referring  to  defendant,  said:  "This  great  mil- 
lionaire company  don't  deny  that"  On  objec- 
tion the  remark  was  withdrawn,  and  the  court 
instantly  cniitioned  the  jury  to  disregard  it  en- 
tirely. Held,  that  the  couit's  denial  of  defend- 
ant's application  to  withdraw  a  juror  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  315;    Dec  Dig.  f  132.*] 

2.  Street  Railroads  (§  117*)  —  Collision 

WITH  Team— CoNTBiBtTTOBT  Negligence. 

In  an  action  for  injuries  to  plaintiff  in  a 

collision  with  a  street  car  running  at  a  high 

rate  of  speed  at  night,  as  he  attempted  to  cross 


the  track,  whether  plaintiff  was  negllgsnt  in 
attempting  to  cross  in  front  of  the  ear  held  for 
the  jniy. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {|  249,  257;  Dec  Dig.  i 
117.*] 

Appeal  from  Ooort  of  Common  Pleas,  Erie 
County. 

Action  by  R.  A.  Cook  against  the  Erie 
Electric  Motor  Company.  Judgment  for 
pladntUC,  and  defendant  appeals.    Affirmed. 

In  addition  to  the  facts  stated  in  the  opin- 
ion of  the  Supreme  Court  it  appeared  that 
the  accident  happened  on  the  night  of  De- 
cember 4,  1906,  when  It  was  dark,  and  that 
the  electric  car  was  running  at  a  high  rate 
of  speed.  The  court  submitted  tbe  case  to 
the  jury.  Verdict  and  judgment  for  plalntifT 
for  f  1,750.    Defendant  appealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  POT- 
TER, JJ. 

S.  A.  Davenport  and  3.  M.  Sherwin,  for 
appellant  A.  P.  Howard  and  L.  G.  Peck. 
for  appellee, 

PER  CURIAM.  In  tbe  argument  to  the 
jury  counsel  for  plaintlfC  in  commenting  on 
the  evidence  in  the  case  and  the  damages 
that  should  be  awarded  the  plaintiff  said: 
"This  great  millionaire  company  don't  deny 
that"  Defendant's  counsel  objected  to  this 
remark,  and  asked  that  a  juror  be  with- 
drawn. The  plaintiff's  counsel  at  once  with- 
drew the  remark,  and  the  judge  'said:  "We 
say  to  tlie  jury  that  you  should  entirely  dis- 
regard that  remark.  There  Is  no  evidence 
to  base  It  on,  and  you  should  disregard  It 
entirely.  The  counsel  having  withdrawn  It 
we  decline  to  grant  the  request  of  the  de- 
fendant but  will  seal  them  an  exception." 

It  has  been  frequently  held  that  in  this 
class  of  cases  no  Irregularities  should  be 
permitted  which  tend  to  Inflame  the  preju- 
dices of  the  jury  against  the  defendant  and 
in  a  flagrant  case  this  court  will  reverse  for 
such  error.  But  so  much  depends  on  the 
Immediate  circumstances  and  what  may  be 
called  the  atmosphere  of  the  trial  that  a 
large  discretion  must  be  allowed  to  the  trial 
Judge.  In  the  present  case  the  action  of  the 
judge  In  cautioning  the  jury  was  so  prompt 
and  tbe  withdrawal  of  the  improper  remark 
by  counsel  was  so  frank  and  unreserved 
that  we  cannot  say  that  the  judge  did  not 
use  a  wise  discretion  in  refusing  to  with- 
draw a  Juror. 

On  the  main  question  of  plalntifTs  negU- 
seuce  we  adopt  the  language  of  the  judge  in 
refusing  a  new  trial:  "Plaintiff  was  not  at- 
tempting to  cross  defendant's  track  at  a 
street  Intersection,  but  was  driving  along 
at  the  side  of  the  track  in  the  street  and  at- 
tempted to  cross  the  tr-icks  where  the  track 
makes  a  slight  curve  in  the  street  He  was 
driving  so  nearly   parallel   with   the   trade 
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tbat,  -when  hlB  horsei  got  within  flye  feet  of 
the  track  In  front  of  them,  the  track  would 
Bot  be  over  eighteen  Inches  from  the  horses 
at  right  angles  to  them.  As  a  car  projects 
nearly  that  distance  ontside  of  the  track. 
It  would  appear  from  plaintiff's  evidence 
that,  when  he  looked  for  an  approaching  car, 
be  was  as  near  the  track  as  it  was  practical 
to  go  without  looking.  We  cannot  say  that 
the  Jury  were  not  Justified  in  finding  that 
he  looked  at  the  edge  of  the  track,  and,  as 
that  was  the  place  where  the  evidence  tend- 
ed to  show  the  public  generally  crossed  the 
track,  we  cannot  say  that  the  plaintiff  was 
negligent  In  attempting  to  drive  over  the 
track  at  that  curve.  We  are  still  of  the 
opinion  that  the  case  was  for  the  Jury.** 
Judgment  affirmed. 


(2S  Pa.  n) 

In  le  HUGHES'  ESTATE. 
Appeal  of  liANDY. 
(Supreme  Court  of  Pennsylvania.    May  20, 

1.  Wnxs  (I  497*)  — CoNSTBUCTioit  — "Chii.- 

DBEN." 

A  child  not  of  16818101*8  blood,  whom  be 
designated  in  bis  will  as  "an  adopted  daughter" 
and  "my  dangliter,"  was  not  entitled  to  take 
with  children  of  testator's  blood  under  a  direc- 
tion in  a  codicil  dividing  certain  money  in  a 
bank  among  all  "his  children." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1084;   Dec.  Dig.  i  497.* 

For  ottier  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  1115-1140;   vol.  8,  p.  7601.] 

8.  Adoptiok  (J  8*)- Parol. 

A  child  may  not  be  adopted  by  parol. 
(i:d.   Note.— For   other  cases,   see  Adoption, 
Cent  Dig.  |  12;    Dec.  Dig.  {  &*] 

Appeal  from  Orphans'  Court,  Luzerne 
County. 

Judicial  settlement  of  the  estate  of  Henry 
L.  Hughes.  From  an  order  dismissing  excep- 
tions to  an  adjudication  declaring  Annie 
Griffith  Landy  not  entitled  to  take  under  a 
clause  in  a  codicil  to  testator's  will  bequeath- 
ing certain  money  In  bank  to  children,  she  ap- 
peals.   Affirmed. 

Freas,  P.  J.,  filed  the  following  opinion 
In  the  court  below: 

"Henry  L.  Hughes,  the  testator,  left  to  sur- 
vive him  three  children,  and  three  grandchil- 
dren, the  latter  being  children  of  a  daughter, 
Margaret  Lamoreauz,  who  died  previous  to 
the  time  of  making  his  will.  He  had  taken 
to  raise  when  she  was  16  months  a  girl  named 
Annie  Griffith,  and  he  always  treated  her 
precisely  as  he  did  his  own  daughters.  She 
addressed  him  as  father  and  his  wife  as 
mother,  and  he  spoke  of  her  as  his  daughter. 
She  was  In  fact  not  related  to  him  in  any 
way.  It  Is  claimed'  on  behalf  of  the  grand- 
children and  Annie  Griffith  that  they  are 
included  in  the  term  'children'  as  mentioned 
In  the  codicil,  and  are  therefore  entitled  to 


share  with  the  living  children  of  bis  blood 
In  the  distribution  of  his  money  to  bank. 

"The  pertinent  parts  of  the  will  and  codicil 
read  as  follows: 

"  *I  will  and  bequeath  to  my  daughter, 
Sarah  Eldred,  one  hundred  acres  of  land,  it 
shall  be  the  south  end  of  the  William  Hyde 
tract,  and  to  my  son,  Henry  H.,  the  use  of 
one  hundred  acres  of  the  same  tract  lying 
on  the  north  side  of  the  piece  devised  to 
Sarah,  and  to  my  son,  Lewis,  I  will  the  re- 
mainder of  the  hom^tead  including  the  north 
portion  of  the  William  Hyde  survey.  I  will 
to  my  daughter,  Jane  Cease,  and  my  daugh- 
ter's children  of  Margaret  Lamoreaux,  now 
dead,  and  Annie  Griffith,  an  adopted  daugh- 
ter, the  remainder  of  my  property  which 
consists  of  house  and  lot  in  the  dty  of 
Wilkes-Barre,  and  two  houses  and  lots  in 
West  Nanticoke  and  mountain  tract  In  Hunt- 
ington Township  known  as  the  Lewis  Rich- 
ards tract,  my  daughter  Annie  Griffith  shall 
not  be  debarred  from  remaining  oh  the  home- 
stead during  the  lifetime  of  my  widow. 

"  'My  son,  Lewis,  shall  have  the  use  of  the 
hundred  acres  set  apart  for  him  but  not  to 
sell,  convey  the  same.  It  shall  fall  to  bis  heirs 
at  his  death,  and  I  further  appoint  my  son, 
Henry  H.  Hughes,  to  be  guardian  of  the 
children  of  my  daughter,  Margaret  Lamo* 
reaux,  in  their  minority,  also  guardian  of 
my  son,  Lewis,  providing  that  Lewis  does 
not  hold  and  occupy  the  land  desigued  for 
him.'  . 

"Codldl  No.  2: 

"  'Know  all  persons  that  I,  Henry  L.  Hughes, 
of  Plymouth  Township,  Luzerne  County,  and 
State  of  Pennsylvania,  does  this  day  alter 
my  former  will  by  reason  of  the  d^ath  of 
my  son,  Lewis,  and  I  hereby  bequeath  the 
homestead  to  my  daughter,  Sarah,  during 
her  lifetime,  and  at  her  death  it  shall  fall 
to  her  heirs,  and  the  money  that  I  hold  In 
the  bank  shall  be  equally  divided  among  all 
of  my  children.' 

"It  is  well-settled  rule  of  law  that  a  be- 
quest ta  children,  where  there  are  children 
to  take,  does  not  include  grandchildren  un- 
less it  be  the  apparent  intention  of  the  tes- 
tator, clearly  disclosed  by  his  will,  to  provide 
for  the  children  of  a  deceased  child.  Hunf  s 
Estate,  133  Pa.  260,  19  Atl.  548,  19  Am.  St. 
Rep.  640.  There  is  nothing  In  this  will  which 
by  necessary  Implication  permits  a  construc- 
tion differing  from  the  ordinary  rule  of  law, 
and  we  find  that  the  grandchildren  are  not 
comprehended  In  the  word  'children,'  and  con- 
sequently they  do  not  share  In  the  bequests 
to  his  children  of  the  money  in  bank.  They, 
however,  will  take  of  testator's  estate,  not 
disposed  of  by  his  will,  the  same  share  their 
mother  wonld  take  If  living. 

"For  Annie  Griffith  It  Is  contended  that 
the  will  of  testator  in  which  he  speaks  of  her 
as  his  daughter  and  his  adopted  daughter 
operates  as  a  deed  of  adoption  under  act  of 
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Apm  2,  1872  (P.  L,  31).  Whether  the  will 
Is  in  compliance  With  that  act  we  need  not 
9ay,  for  It  Is  held  in  Carroll's  Estate,  219 
Pa.  440,  68  Atl.  1038,  123  Am.  St  Rep.  C73, 
that  in  Pennsylvania  there  la  no  authority 
for  the  proposition  that  a  child  may  be  adopt- 
ed by  parol.  We  have  no  evidence  of  her 
adoption  by  decree  of  court,  and  we  must, 
therefore,  conclude  that  she  was  never  legal- 
ly adopted  by  testator.  It  is  further  con- 
tended on  behalf  of  Annie  Griffith  that  the 
testator  intended  to  include  her  In  the  term 
Children'  as  found  in  the  codicil,  as  mani- 
fested by  the  language  employed  in  the  body 
of  the  will.  He  makes  devises  to  her  as  'An- 
nie Grifi;th,  an  adopted  daughter,'  and  as 
'my  daughter,  Annie  Griffith.'  These  words 
are  merely  descriptive  of  the  person  intend- 
ed. They  did  not,  in  fact,  make  her  a  daugh- 
ter or  an  adopted  daughter,  for  she  was  nei- 
ther. Line's  Estate,  221  Pa.  374,  70  Atl.  791, 
19  L.  R.  A.  (N.  S.)  293.  There  being  children 
of  bis  blood  to  take,  no  necessity  arises  to 
extend  the  term  beyond  its  natural  import 
Hunt's  Estate,  133  Pa.  267,  19  AO.  548,  19 
Am.  St  Rep.  040.  The  language  employed  by 
testator  in  bis  revoked  will,  if  it  is  evidence 
of  his  intention,  does  not  sustain  her  con- 
tention. It  follows  that  Annie  Griffith  Is  not 
to  share  In  th0  distribution  of  the  money  in 
bank,  nor  does  she  share  in  the  part  of 
testator's  estate  which  passes  under  the  in- 
testate laws." 

.^rgued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

S)van  C.  Jones  and  Thomas  Butklewlca,  Jr., 
for  appellant  Granville  J.  Clark  and  P.  W. 
McKeown,  for  appellee. 

PER  CURIAM.  The  decree  is  affirmed  on 
the  opinion  of  the  court  below. 


PHILLIPS  et  al.  v.  WESTMINSTHE 
CHURCH. 

(Supreme  Court  of  Pennsylvania.    May  20, 
1009.) 

Religious  Societies  (|  20*)— Chxtbch  Build- 
ing—Sale— Removal  TO  More  Convenient 

LOCALITV. 

A  rclitnous  corporation,  in  the  absence  of 
countervailing  statute  or  charter  provision,  may 
sell  its  church  building  to  rebuild  in  another 
more  convenient  locality,  notwithstanding  the 
contributors  to  the  fund  from  which  the  orig- 
inal church  was  built  iotended  that  it  should 
stand  in  its  present  location. 

[Ekl.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  |!  130-132;  Dec.  Dig.  {  20.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  by  one  Phillips  and  others  against  tfte 
Westminster  Church  of  Broad  Street  Phila- 
delphia, to  restrain  a  sale  of  the  churcb. 
From  a  decree  dismissing  the  bUl  for  want 
of  equity,  plaintiffs  appeal.    Affirmed. 


Sulzberger,  J.,  filed  the  following  (H>inlon 
in  the  court  l>elow: 

"The  principles  tliat  govern  the  adjudica- 
tion of  this  case  are  quite  simple.  The  cor- 
poration known  as  the  Westminster  Chnrch 
owns  the  building  on  Broad  street  and  has 
at  common  law  the  right  to  sell  It  if  the 
same  is  no  longer  suitable  for  its  business, 
and  with  the  proceeds  build  or  buy  another. 
This  common-law  right  exists  unless  taken 
away  by  statute  or  charter,  and  no  provi- 
sion of  either  statute  or  charter  has  been 
pointed  out  which  abridges  the  right  On 
the  contrary,  article  16  of  the  charter  of  18511 
expressly  provides,  in  strict  conformity  with 
the  act  of  April  26,  1855  (P.  L.  328),  that  'all 
property,  real  and  personal  whatsoever  now 
pertaining  or  that  shall  hereafter  be  devised, 
bequeathed  or  conveyed  to  said  cori>oration 
shall  he  taken  and  held  by  said  trustees  and 
shall  innre  snbject  to  the  control  and  dis- 
position of  the  lay  members  of  the  said 
church.'  Here  there  Is  a  church  corporation 
vested  with  full  power  to  hold  and  dispose  of 
all  its  property  subject  to  but  this  one  con- 
dition. It  is  incorporated  as  a  Presbyterian 
churcb.  It  has  no  power  to  divert  its  reve- 
nues, or  to  expend  them,  for  any  other  pur- 
pose than  the  worship  of  God  and  to  main- 
tain the  building  as  a  place  of  worship.  Un- 
less, therefore,  it  shall  be  clearly  shown  by 
the  terms  of  a  specific  gift  constituting  an 
appreciable  portion  of  the  fund  that  raised 
the  church  that  a  trust  bad  been  fastened 
upon  the  corporation  expressly  to  remain 
forever  in  the  particular  location  designated, 
no  question  of  the  right  of  removal  can  arise. 
There  is,  however,  nothing  in  the  evidence 
to  show  that  this  church  was  erected  for  any 
other  purpose  than  as  a  place  of  worship. 
No  neighborhood  was  specially  sanctified 
by  the  terms  of  any  gift  or  other  provision. 
Probably  a  number  of  persons  subscribed  and 
paid  their  money  toward  the  erection  of  the 
Broad  street  church  because  it  waa  In  a 
neighborhood  which  they  thought  adapted  for 
efficient  gospel  work.  The  building  was 
erected  undoubtedly  where  the  people  who 
gave  the  money  wanted  it  to  be  placed.  If 
this  constituted  a  condition,  express  or  Im- 
plied, it  was  fulfilled. 

"Complaint,  however,  is  now  made  that  it  is 
about  to  be  broken,  and  this  necessitates  an 
examination  of  the  meaning  of  such  a  con- 
dition. Upon  this  point  the  language  of  Mr. 
Justice  Dean,  in  Cushman  v.  Church  of  the 
Good  Shepherd,  188  Pa.  438,  41  AU.  616,  is 
controlling.  He  there  held  that  such  a  con- 
dition cannot  mean  that  through  all  the  mu- 
tations of  time  a  church  will  be  perpetually 
maintained  at  a  particular  spot  but  that  on 
the  contrary,  it  must  l>e  assumed  that  both 
the  corporation  and  tbe  contributions  made 
the  condition,  subject  to  the  law  of  the 
church,  tliat  if  the  congregation  became  de- 
pleted in  numbers  and  substance  by  reason 
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ct  death  and  removals  or  shifting  of  popula- 
tion,' this  particular  church  might  be  dis- 
posed of  and  all  the  associations  connected 
with  it  should,  as  nearl;  as  possible,  be  trans- 
ferred to  a  successor,  wisely  located  in  a 
new  field.  That  it  was  forever  to  remain  in 
that  place,  even  though  not  a  single  worship- 
er entered  its  doors,  is  an  unreasonable  Inter- 
pretation. The  facts  as  found  show  that  the 
great  majority  of  the  congregation  and  the 
corporators  are  agreed  that  the  removal  from 
the  Broad  street  site  is  wise,  and  this  conclu- 
sion Is  affirmed  by  the  supervisory  tribunal 
of  the  church.  That  It  is  disagreeable  to 
some  who  have  the  welfare  of  the  church  at 
large  and  of  this  particular  congregation  at 
heart  cannot  alter  the  matter.  Unanimity  of 
thought  and  conduct  is  a  goal  which,  even 
if  it  were  desirable  to  be  reached,  will  for- 
ever remain  unattainable.  In  practical  ques- 
tions the  legally  constituted  majority  must 
rule.  There  is,  of  course,  a  class  of  church 
disputes,  concerning  which  there  is  a  long 
line  of  cases,  in  which  the  minority  triumph 
over  the  majority.  These  are  all  cases  in 
which  religious  questions  give  rise  to  a 
schism,  and  In  these  the  law  operates  to  pre- 
vent a  diversion  of  trust  funds,  whether  by 
a  great  majority  or  a  small  minority.  The 
case  before  us  is  entirely  void  of  this  ele- 
ment It  Is,  as  viewed  by  the  law,  a  merely 
practical  business  question.  This  corporation 
thinks  it  can  in  another  place  carry  on  Its 
business  more  advantageously  than  in  its 
present  building.  It  therefore  Intends  to  sell 
its  old  place,  and  with  the  proceeds  buy  a 
new  one  which  will  be  better  adapted.  The 
right  to  do  this  is  so  obvious  and  necessary 
that  In  no  ordinary  business  corporation  could 
a  man  be  found  to  question  It  In  a  mere 
business  question  like  this,  however,  the 
church  corporation  stands  before  the  law  ex- 
actly like  any  other  corporation.  It  has  the 
right  to  exercise  its  business  Judgment. 

"Applying  these  principles,  we  find  that  on 
the  night  of  February  28,  1906,  when  the  cor- 
poration authorized  the  removal  of  the  con- 
gregation temporarily  to  the  Greenway 
church,  West  Philadelphia,  with  a  view  to 
building  a  union  church  for  the  enlarged  con- 
gregation, the  removal  was  legally  effected, 
and  that  the  same,  if  it  needed  confirmation, 
was  validly  approved  by  the  act  of  the  Pres- 
bytery of  March  5,  1906.  We  find,  further, 
that  the  sale  approved  on  April  17.  1906,  and 
on  October  31,  1906,  was  approved  at  meet- 
ings validly  called.  The  objection  that  the 
call  was  read  from  the  Westminster  pulpit 
in  what  had  formerly  been  Greenway  church 
is  of  no  force.  When  the  removal  was  prop- 
erly sanctioned  on  February  28th  and  March 
5th,  it  became  lawful  to  reduce  Into  act  the 
resolution  to  remove,  and  when  the  session 
did,  on  the  first  Sabbath -in  AprU,  1906, 
actually  remove  the  Westminster  Church  to 
West  Philadelphia,  the  new  pulpit  became 


the  pulpit  of  the  Westminster  Church  irom' 
which  notices  were  to  be  read." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

William  H.  Burnett  and  William  H.  Wood, 
for  appellants.  M.  Hampton  Todd,  T.  Elliott 
Patterson,  and  Robert  H.  Hinckley,  for  ap- 
pellee^ 

PER  CURIAM.    The  Judgment  is  afllrmed . 
on  the  opinion  of  the  court  below. 


(226  Pa.  82) 

SCRANTON  V.  LAUREL  RUN  TURN- 
PIKE CO. 

(Supreme  Court  of  Pennsylvania.     May  20, 
1909.) 

tnbnpikeb  and  toll  roads  (j  36*)— usb  bt 
Automobiles— "Otheb  Cabbiage  of  Bub- 

DEN  OB  PlBASUBE." 

Act  April  29,  1874,  under  which  defendant, 
turnpike  company  was  organized,  provides  on' 
page  86,  d.  6.  S  30,  that  it  may  appoint  toll 
gatherers  to  collect  from  every  person  using  the' 
road  tolls  and  rates  mentioned  for  any  coach,- 
sullcy,  chaise,  pliaeton,  wagon,  or  any  other  car-, 
riage  of  burden  or  pleasure,  and  clause  9  de- 
clares that,  if  any  person  owning,  riding  in,  or 
driving  any  sallcy,  chaise,  or  other  carriage  ot; 
burden  or  pleasure  shall  pass  through  the  toll, 
gate  with  intent  to  defraud  the  company,  tbey. 
shall  be  liable  to  a  penalty.  Held,  that  since  by 
Act  April  19,  1905  (P.  L.  217)  i  1,  automobiles 
and  motor  vehicles  are  recognized  as  "carriages^ 
of  burden  or  pleasure,"  the  act  providing  that- 
they  shall  not  be  operated  on  any  street  or  high- 
way until  the  operator  shall  have  procured  a' 
license,  defendant  turnpike  company  could  not 
exclude  automobiles  from  passage  over  its  road.' 

[Ed.  Note.— For  other  cases,  see  Turnpikes 
and  Toll  Roads,  Cent  Dig.  |  101;  Dec.  Dig. 
i  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5412.] 

Appeal  from  Court  of  Common  Pleas,  Lu-! 
zerne  County. 

Application  for  mandamus  by  W.  W.. 
Scranton  against  the  Laurel  Run  Turnpike 
Company  to  compel  defendant  to  permit  the 
use  of  Its  turnpike  for  the  passage  of  auto- 
mobiles. From  a  Judgment  sustaining  a  de- 
murrer to  defendant's  return  to  an  alterna- 
tive writ,  defendant  appeals.     Affirmed. 

The  following  is  the  opinion  of  Halsey,  P. 
J.,  of  the  court  below. 

"The  petitioner  alleges:  That  he  ia  a  resi- 
dent ot-  the  state  of  Pennsylvania,  and  as 
such  Is  entitled  to  the  free  and  uninterrupted 
use  and  passage  over  and  upon  the  public 
highways  In  the  state.  The  defendant  is  a 
corporation  chartered  under  the  act  of  April 
29,  1874  (P.  L.  73),  for  the  purpose  of  con- 
structing and  maintaining  a  turnpike  road. 
That  under  and  in  pursuance  of  Its  charter 
it  has  constructed  and  Is  now  maintaining  a- 
turnpike  road  between  the  city  of  Wllkes- 
Barre  and  the  township  of  Bear  Creek,  In 
the  county  of  Luzerne,  and  has  established 
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•  toll  gate  on  said  tarnplke  road,  and  has 
been  collecting  tolls  from  persons  usiug  and 
traveling  on  the  same.  That  the  petitioner 
la  the  owner  of  an  automobile  of  which  H. 
D.  Warner,  of  said  city  of  Scranton,  Is  the 
<^>erator  and  driver.  That  the  said  driver 
kas  been  licensed  by  the  highway  depart- 
ment of  the  commonwealth  to  operate  a  mo- 
tor vehicle  upon  the  public  highways  of  the 
«tate  for  the  year  1907,  which  license  is 
dated  January  1,  1907.  That  the  said  turn- 
pike road  is  a  public  highway.  That  upon 
October  5,  1907,  said  Warner  while  operating 
said  automobile,  which  had  displayed  in  a 
conspicuous  place  on  the  front  and  back  of 
It  said  license  number,  accompanied  by  the 
petitioner,  arrived  at  the  toll  gate  of  said 
turnpike  company  and  fonnd  the  same  clos- 
ed, and  the  plaintiff  requested  the  toil  gate 
keeper  to  permit  them  to  pass  through  said 
gate  and  over  said  turnpike  road  in  said 
automobile,  and  offered  and  tendered  the  toll 
keeper  any  toll  that  the  turnpike  company 
might  demand  for  the  use  of  the  road.  The 
toll  keeper,  following  the  Instructions  of  the 
defendant,  refused  to  permit  the  plaintiff's 
automobile  the  privilege  of.  passing  through 
the  said  gate.  It  te  further  alleged  that  the 
said  defendant  company  by  refusing  and 
prohibiting  the  use  of  the  turnpike  Toad  by 
automobiles  and  by  refusing  to  allow  your 
petitioner  to  pass  through  said  toll  gate  and 
over  and  upon  said  turnpike  road  in  said 
automobile  on  October  6,  1907,  and  by  al- 
lowing teams  and  wagons  the  use  of  the 
aame,  Is  unjustly  and  nnlawfuUy  discrim- 
inating and  did  unjustly  and  unlawfully  dis- 
criminate, against  the  petitioner  and  against 
others  who  may  desire  to  pass  over  said 
turnpike  In  automobiles ;  that  the  said  turn- 
pike road  Is  a  public  highway,  and  the  de- 
fendant has  no  legal  or  equitable  right  to 
prevent  the  petitioner's  automobile  and  oth- 
ers who  are  duly  licensed  from  driving  and 
operating  automobiles  thereon  upon  the  pay- 
ment of  a  just  and  reasonable  toll. 

"AH  the  essential  averments  of  the  plain- 
tiff's petition  are  admitted  or  not  denied 
with  the  exception  of  that  contained  In  sec- 
tion 15  of  the  defendant's  return,  viz. :  'We 
say  that  there  Is  no  remedy  at  law  by  this 
proceeding  or  otherwise  to  compel  us  to  al 
low  the  passage  of  automobiles  over  our  said 
turnpike,  and  we  further  say  that  the  law 
fixes  no  lawful  and  reasonable  toll  for  anto- 
mobiles.'  The  defendant  company  was  Incor- 
porated under  Act  April  29,  1874  (P.  L.  85)  | 
80.  The  said  defendant  company  has  finish- 
ed more  than  five  miles  of  its  road.  Said 
road  Is  a  public  highway.  It  has  erected 
toll  gates  upon  the  said  road  and  exacted 
tolls  under  and  In  pursuance  of  the  said 
act  and  its  supplements.  It  has  refused  to 
permit  automobiles  to  use  said  road.  By 
clause  6,  p.  80,  of  said  act,  when  such  cor- 
poration Is  licensed,  It  shall  and  may  be 
lawful  for  It  to  appoint  such  and  so  many 


toll  gatherers  as  they  shall  tblnk  proper  'to 
collect  and  receive  of  and  from  all  and  every 
person  or  persons  using  said  road  the  toll  and 
rates  hereinafter  mentioned.  •  •  •  for 
coach  •  •  •  sulky  •  •  •  chaise,  phae- 
ton •  •  •  wagon  or  any  other  carriage 
of  burden  or  pleasure.'  By  clause  9  It  la 
further  provided:  'If  any  person  or  pei> 
sons  owning,  riding  In  or  driving  any  sulky, 
chaise  •  •  •  or  other  carriage  of  burden 
or  pleasure  shall  pass  through  the  toll  gate 
with  intent  to  defraud  the  company,  they 
will  be  subject  to  a  penalty  of  $10.00.'  In 
Act  April  19,  1905  (P.  li.  217)  i  t,  automobiles 
and  motor  vehicles  propelled  by  steam,  gas, 
or  electricity  are  recognized  as  among  those 
denominated  In  the  corporation  act  as  "any 
other  carriage  of  burden  or  pleasure,'  or  as 
'other  carriage  of  burden  or  pleasure,'  by  pro- 
viding that  they  shall  not  be  operated  or  driv- 
en upon  any  public  street  or  highway  in  any 
city,  borough,  county,  or  township  in  this 
commonwealth  until  the  operator  shall  have 
procured  a  license.  The  defendant's  turn- 
pike Is  a  public  highway.  The  vehicle  which 
the  plaintiff  was  driving  on  Ortober  5,  1907, 
must  be  included  in  the  general  designation 
of  the  act  of  April  29,  1874,  as  'other  cai«- 
riage  of  burden  or  pleasure,'  and  'every  other 
carriage  of  pleasure  under  whatever  name 
It  may  go.'  We  cannot  concur  with  the  alle- 
gation of  the  defendant  that  the  law  fixes 
no  lawful  and  reasonable  toll  for  automo- 
biles.' 

"The  relator's  demurrer  to  the  return  of 
the  Laurel  Run  Turnpike  Company  te  sus- 
tained, and  a  peremptory  writ  of  mandamus 
commanding  It,  the  said  Laurel  Run  Turn- 
pike Company,  to  perform  the  duties  prayed 
for  In  the  petition  In  this  case,  is  allowed." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN.  POTTER,  and  ELKIN,  JJ. 

Paul  Bedford  and  Geo.  R.  Bedford,  for  ap- 
pellant    W.  Alfred  Valentine,  for  appellee. 

PER  CURIAM.  The  Judgment  Is  affirmed 
on  the  opinion  of  the  court  below. 

(IS  Pa.  «t) 
OOMMONWEAI/TH  ▼.  BURPORD. 

(Supreme  Court  of  Pennsylvania.     May  20, 
1909.) 

1.  Tbespass  (S  81*)  — Wat  or  Nkcessitt  — 
Posted  Land — Statotes. 

Act  April  14,  1905  (P.  L.  160).  prohibit- 
ing  trespass  on  land  posted  as  private  property, 
does  not  apply  to  customHry  or  private  ways  oa 
land  leading  to  hiRhways  from  property  on  which 
the  owner  hnd  built  tenement  bouses,  to  which 
the  only  access  was  over  such  ways,  and  benre 
a  tradesman  using  such  ways  to  deliver  goods 
to  the  bouse  of  one  of  the  tenants  was  not  lia- 
ble to  the  penalty  imposed  as  for  a  trespass  on 
posted  land. 

[Ed.  Note.— For  other  cases,  aee  Trespass, 
Cent  Dig.  }  171 ;   Dee.  Dig.  i  81.*] 

2.  Easemknts  (J  18*)— ;"Wat  or  Necessity." 

Where  land  is  so  situated  that  access  to  it 
from  the  highway  cannot  be  had  except  over 
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•ther  land  of  the  grantor  or  leseor,  the  grantee 
or  lessee  is  entitled  to  a  vay  of  necessity  over 
•nch  intervening  land  of  the  grantor  or  lessor. 

[Sd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  {§  50-55;    Dec.  Dig.  |  18.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  7418.  7419.] 

8.  Easements  (J  17*)— Right  of  Wat  Gbant. 

Where  a  conveyance  contains  no  express 
grant  of  a  right  of  way  appurtenant  to  land,  and 
no  words  are  used  from  which  such  grant  may 
arise  by  implication,  a  right  of  way  may  arise 
from  the  circumstances  surrounding  the  grant 
Itself. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  45-49;   Dec  Dig.  f  17.*] 

4.  Landu>bd  and  Tenant  (i  124*)— Pbemibes 

-Right  ot  Wat— Use. 

The  right  of  way  appurtenant  to  a  leased 
honse  includes  not  only  the  right  of  the  lessee 
to  use  it,  but  a  right  of  use  by  any  other  per- 
son who,  with  the  tenant's  permission,  visits  the 
honse  for  a  lawful  purpose. 

[Bd.  Note.— For  other  cases^  see  Landlord  and 
Tenant,  Dec  Dig.  g  124.*] 

Appeal  from  Superior  Coort 

Isaac  H.  Barford  was  convicted  in  Jus- 
tice's conrt  of  a  willful  and  unlawful  entry 
on  land  on  which  notices  against  trespassing 
bad  been  posted  by  the  owners,  and  from  a 
judgment  of  the  Superior  Court  reversing  a 
Judgment  of  the  court  of  sessions,  affirming 
the  justice's  Judgment,  the  Commonwealth 
appeals.    Affirmed. 

Porter,  J.,  filed  the  following  opinion  In 
the  court  below: 

"The  defendant  having,  in  a  proceeding 
before  a  Justice  of  the  peace,  been  convicted 
of  and  fined  for  a  willful  and  unlawful  en- 
try upon  lands  upon  which  the  owners  had 
caused  to  be  prominently  posted  printed  no- 
tices that  the  said  land  was  private  prop- 
erty, and  warning  all  persons  from  trespass- 
ing thereon  under  the  provisions  of  the  act 
of  assembly  approved  April  14,  1903  (P.  L. 
169),  entitled,  'An  act  mailing  it  unlawful  to 
trespass  upon  land  posted  as  private  prop- 
erty, and  providing  the  penalty  therefor,' 
the  court  of  quarter  sessions  allowed  an  ap- 
peal from  said  judgment.  The  parties  en- 
tered into  a  written  agreement  as  to  the 
facts,  which  was  filed  in  the  court  below  in 
the  nature  of  a  case  stated,  and  upon  the 
facts  thus  brought  upon  the  record  the  conrt 
adjudged-  the  defendant  guilty  and  affirmed 
the  judgment  ot  the  Justice.  The  defendant 
appeals,  and  the  only  question  presented  is: 
Are  the  facts  embodied  in  the  case  stated 
sufficient  to  sustain  the  judgment?  The 
title  of  the  act  of  April  14,  1905,  above  quot- 
ed, dearly  Indicated  that  It  was  the  legis- 
lative Intention  to  deal  with  the  subject  of 
trespasses  upon  land  posted  as  private  prop- 
erty, and  to  provide  the  penalty  therefor. 
The  subject  was  not  new.  Trespass  upon 
land  which  was  private  property  had  for 
▼ery  many  generations  been  recognized  by 
the  common  law  as  unlawful,  a  private  In- 
Jury  or  wrong.    Blackstone  defines  it  (Book 


8,  e.  12,  p.  209)  thus:  It  signifies  no  more 
than  an  entry  on  another  man's  ground  with- 
out lawful  authority,  and  doing  some  dam- 
age, however  inconsiderable,  to  his  real 
property.  For  the  right  of  meum  and  tuum, 
or  property  in  lands,  being  once  established. 
It  follows  as  a  necessary  consequence  that 
this  right  must  be  exclusive;  that  Is,  that 
the  owner  may  retain  to  himself  the  sole 
use  and  occupation  of  his  soil.  Every  en- 
try, therefore,  thereon  without  the  owner's 
leave,  and  especially  if  contrary  to  his  ex- 
press order,  Is  a  trespass  or  transgression.' 
And  again  on  page  214  of  the  same  chapter: 
'Every  trespass  is  willful,  where  the  defend- 
ant has  notice  and  is  especially  forewarned 
not  to  come  on  the  land.'  The  Injury  or 
wrong  was  a  private  one,  and  the  remedy 
was  In  an  action  of  trespass  by  the  owner. 
"The  first  section  of  the  act  declares  that: 
'It  shall  be  unlawful  for  any  person  willfully 
to  enter  upon  .any  land,  •  »  *  where  the 
owner  or  owners  of  said  land  has  caused  to 
be  prominently  posted  upon  said  land  print- 
ed notices  that  the  said  land  is  private,  prop- 
erty, and  warning  all  persons  from  tres- 
passing thereon.'  It  requires  no  resort  to 
artificial  rules  of  constrnctlon  to  arrive  at 
the  conclusion  that  what  the  Legislature 
here  declared  to  be  unlawful  was  a  willful 
trespass  upon  land  which  had  been  posted 
by  the  owner  In  the  manner  Indicated  by  the 
statute.  It  certainly  was  not  the  legislative 
intention  to  prohibit  every  entry,  whether 
with  or  without  right,  upon  land  which  had 
been  thus  posted;  and  give  to  the  soil  a 
sacred  character.  Jn  seeking  the  legislative 
intention.  It  would  not  be  reasonable  to 
confine  the  Inquiry  to  the  one  clause  of  the 
section  made  up  of  these  words,  'It  shall  be 
unlawful  for  any  person  willfully  to  enter 
upon  any  land,'  which  has  been  posted.  To 
do  this  would  be  to  hold  that  the  owner 
could  not  enter  upon  his  own  land,  nor  make 
any  contract  permitting  any  person  else  tl> 
so  enter.  The  notices  which  the  act  requires 
to  be  posted  must  warn  'all  persons  from 
trespassing'  upon  the  lauds.  Considering; 
the  section  as  a  whole  Its  meaning  is  free 
from  doubt  When  the  owner  has  posted 
upon  the  land  notice  warning  all  persons 
against  trespassing  thereon,  an  lntentl<HiaI 
trespass  shall  render  the  trespasser  subject 
to  the  penalty  Imposed  by  the  statute.  When 
thus  read,  the  statute  contains  nothing  of 
which  its  title  did  not  give  that  notice  re- 
quired by  the  Constitution.  The  statute  cer- 
tainly contains  nothing  from  which  could  be 
Implied  a  legislative  intention  to  do  any- 
thing but  make  subject  to  a  penalty  sncli 
things  as  were  and  always  had  been  tres- 
passes upon  land.  The  effect  of  the  statute 
was  to  declare  to  be  a  public  wrong  and 
subject  to  a  penalty  a  thing  which  had  nntU 
that  time  been  a  private  wrong  for  which 
the  party  injured  had  a  remedy  by  prlrate 
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,  action.    This  act  did  not  change  the  rights 

'  of  the  owner  of  the  land,  nor  deprive  him 
of  any  power  to  enter  into  -contracts  giving 
to  other  persons  the  right  to  enter  upon  his 
holdings,  nor  can  It  have  any  effect  upon  the 
rights  acquired  under  any  contract  with  re- 
gard to  said  lands  into  which  he  may  enter. 
There  was  not  concealed  in  the  body  of 
this  statute  any  provision  which  could  by 
any  reasonable  intendment  be  held  to  take 
away  from  any  person  having  an  Interest 

'In  land,  which  under  the  existing  law  en- 
titled him  to  enter  thereon,  the  right  to  so 
enter.  Had  such  a  provision  been  concealed 
in  the  body  of  the  act,  the  title  of  the  stat- 
ute gave  no  notice  of  It  and  the  constitu- 
tional provision  would  have  rendered  it  in- 
valid. 

"Fitzgerald  and  Leuhart  were  the  owners 
in  fee  simple  of  a  large  tract  of  land  In 
Fayette  county  upon  which  they  had  caused 
notices  to  be  posted  In  the  manner  provided 
for  by  the  act  of  April  14,  1905.  They  op- 
erated upon  this  tract  a  coke  works  at  which 
they  employed  a  large  number  of  men.  On 
this  land  were  located  about  85  tenement 
houses,  in  which  the  employes  of  said  colce 
works  reside;  said  houses  being  arranged 
in  rows  or  streets,  which  had  no  outlet  to 
the  public  road  except  over  the  private  prop- 
erty of  Fitzgerald  and  Lenliart.  The  vil- 
lage Is  traversed  by  private  and  customary 

.:!rays  and  paths  used  by  said  tenants  and 
the  other  employes  of  the  proprietors.  There 
has  been  no  dedication  by  deed  or  plot  of 
the  streets  or  ways  of  said  coke  village  to 
public  use,  but  the  same  are  private  ways 
over  the  lands  of  the  proprietors  in  which 
no  other  than  the  proprietors  and  their  em- 
ployes have  any  interest  or  property,  but 
there  are  no  other  means  of  ingress'  or  egress 
to  and  from  the  residences  of  said  tenants 
than  over  said  private  ways.  The  owners 
leased  the  several  houses  to  various  tenants. 
The  written  lease  In  each  case  was  for  the 
term  of  one  month,  it  designated  the  lessee, 
the  amount  of  rent  to  be  paid,  the  number 
by  which  the  bouse  was  known,  provided 
for  the  payment  of  the  rent  punctually,  and 
that.  In  case  of  a  holding  over,  the  tenancy 
should  be  for  another  month  and  from 
month  to  month.  The  written  lease  contain- 
ed no  reference  to  any  public  or  private  way. 
Burford,  the  defendant,  was  a  dealer  in 
merchandise  In  the  borough  of  Unlontown, 
and,  having  received  orders  for  certain  speci- 
fied goods  from  certain  tenants  of  the  afore- 
said houses,  upon  the  property  of  Fitzgerald 
and  Lenbart,  with  directions  that  the  goods 
be  delivered  at  said  residences  of  the  pep- 
sons  so  ordering  the  same,  be  attempted  to 
make  delivery  of  the  goods  in  accordance 
with  such  orders.  While  delivering  said 
goods  and  at  the  time  he  was  arrested,  the 
defendant  traveled  on  foot  and  used  only 
the  private  ways  or  paths  customarily  used 
by  the  tenants  of  said  houses  in  going  to 
and  from  their  dally  employment  and  in 
going   to  and  from   the  public  road.     He 


could  not  have  delivered  said  goods  at  said 
houses  in  any  other  way.  While  in  the  act 
of  delivering  such  merchandise  so  ordered 
he  was  arrested.  Upon  these  facts  and  no 
others  he  was  convicted. 

"When  Fitzgerald  and  Lenhart  leased  a 
house  In  the  village  to  a  tenant,  that  neces- 
sarily involved  a  demise  of  the  land  apon 
which  the  house  stood  and  the  lot,  if  any, 
used  in  connection  therewith.  The  prop- 
erty leased  was  entirely  surrounded  by  other 
lands  of  the  lessors,  and  was  not  accessible 
from  any  highway  in  any  manner  save  over 
such  other  lands.  The  written  lease  con- 
tained no  express  grant  of  a  right  of  way, 
from  the  house  to  the  public  highway,  nor 
did  the  mere  words  of  the  lease  embody  any- 
thing from  which  such  a  grant  could  be  Im- 
plied. When  a  conveyance  contains  no  ex- 
press grant  of  a  right  of  way  appurtenant 
to  lands,  and  no  words  are  used  from  which 
such  grant  arises  by  Implication,  such  right 
of  way  may,  however,  arise  from  the  cir- 
cumstances of  the  grant  itself.  The  most 
marked  right  of  way  arising  in  this  manner 
is  the  way  of  necessity.  Where  land  is  sold 
or  leased  and  Is  so  situated  that  access  to 
It  from  the  highway  cannot  be  had  except 
by  passing  over  other  land  of  the  grantor 
or  lessor,  the  grantee  or  lessee  becomes  en- 
titled to  a  right  to  pass  over  the  land  of  his 
grantor  or  lessor  for  the  purpose  of  reaching 
the  highway,  and  returning  to  his  own  land. 
Wlssler  V.  Hershey,  23  Pa.  333;  Ogden  v. 
Grove,  38  Pa.  487,  and  note  to  Atkyns  ▼. 
Bordman;  4  Leading  Cases  In  the  American 
Law  of  Real  Property,  Sharswood  &  Bndd, 
p.  191.  Had  there  been  no  recognized  pri- 
vate customary  way  leading  from  the  houses 
in  the  village  to  the  highway,  the  tenants  of 
those  houses  would  have  been  entitled  to  a 
way  of  necessity  from  their  houses  over  the 
other  land  of  the  lessors  to  the  highway. 
The  facts  agreed  upon  in  the  case  stated, 
however,  established  that  the  village  was 
traversed  by  private  and  customary  ways 
and  paths  used  by  the  tenants  In  passing 
through  the  village  'and  in  going  to  and 
from  the  public  road';  and,  further,  that  the 
tenants  could  only  have  access  to  their 
houses  over  such  "private  and  customary 
way.'  An  owner  of  land  may  In  Pennsyl- 
vania arrange  It  as  he  pleases,  doing  no  in- 
Jury  to  others,  and  may  provide  ways  or 
other  privileges  necessary  for  the  convenient 
use  of  the  different  parts  of  his  land.  When 
he  has  thus  provided  ways  for  the  specific 
use  of  particular  parts  of  his  land  and  con- 
veys the  different  parts  of  the  tract,  by  deed 
or  lease,  in  fee  or  for  a  definite  term,  the 
grantees  or  lessees  take  the  several  parts  sub- 
ject to  the  servitude  of  snch  ways  or  with 
the  right  to  the  use  of  such  ways  appur- 
tenant to  their  land,  as  the  case  may  l>e,  in 
the  absence  of  an  express  reservation  or 
agreement  on  the  subject  In  such  a  case 
Justice  requires  that  the  grant  should  be  con- 
strued against  the  grantor  so  far  as  to  pass 
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the  prlTneges  annexed  by  himself  to  the 
property  conveyed.  Kleffer  v.  Imhoff,  26  Pa. 
438;  Eby  v.  Elder,  122  Pa.  342,  15  Atl.  423; 
Zell  V.  Dnlversalist  Society,  119  Pa.  390,  13 
Atl.  447,  4  Am.  St.  Rep.  654;  Gelble  t.  Smith, 
146  Pa.  276,  23  Atl.  437,  28  Am.  St  Rep.  796; 
Held  V.  McBrlde,  3  Pa.  Super.  Ct.  1.55; 
Church  V.  Vonnelda,  6  Phfla.  557.  When  Fitz- 
gerald and  Lenhart  leased  the  several  hous- 
es, they,  the  owners  of  the  land,  knew  of  the 
existence  of  these  private  customary  ways, 
and  they  knew,  al*),  that  these  ways  were 
the  only  means  of  access  to  the  houses  which 
they  were  leasing.  These  private  and  cus- 
tomary ways,  therefore,  passed  by  the  lease 
as  appurtenant  to  the  honse,  and  the  fact 
that  the  lease  contained  no  express  grant  is 
wholly  immaterial.  The  ways  being  appur- 
tenant to  the  honse,  the  title  to  the  latter 
carried  with  It  the  right  to  the  use  of  the 
way.  The  right  being  appurtenant  to  the 
house.  It  included  not  only  the  right  of  the 
lessee  to  the  use  of  it,  but  that  It  might 
be  used  by  his  family  and  others  who  with 
the  permiaslnn  of  the  tenant  visited  bis  home 
for  any  lawful  purpose.  'It  needs  no  citation 
of  authority  to  show  that  such  a  right  of 
way,  appendant  or  annexed  to  an  estate,  may 
be  used  and  enjoyed  by  those  who  own  or 
lawfully  occupy  any  part  of  the  dominant 
tenement  for  any  purpose  to  which  It  may 
from  time  to  time  be  legitimately  applied. 
Only  those  who  may  be  properly  regarded 
as  trespassers  on  the  dominant  tenement  can 
be  excluded.'    Gunson  ▼.  Healy,  100  Pa.  42. 

"The  appellant  was  using  the  customary 
private  way  leading  to  the  houses  of  the  ten* 
ants  upon  the  tract  of  land  In  question  nn* 
der  the  right  of  such  tenants,  to  whom  and 
upon  whose  express  orders  he  was  at  the 
houses  delivering  necessary  family  supplies. 
The  right  of  the  tenants  Justified  bis  entry, 
and  he  was  not  a  trespasser. 

"The  Juda-ment  is  reversed  and  the  appd' 
lant  discharKed."  • 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

W.  J.  Johnson  and  D.  W.  Henderson,  Dist 
Atty.,  for  the  Commonwealth.  W.  0.  Mc- 
Kean,  for  appellee. 

PER  CURIAM.  Judgment  afBrmed  on  the 
opinion  of  the  Superior  Court. 


(22B  Pa.  113) 

COMMONWEALTH  v.  RACCO. 

(Supreme  Court  of  Pennsylvania.    May  24, 
1909.) 

1.  Witnesses  (|  380*)  —  Cboss-Examination 
OF  Accused— Pbiob  Conviction. 

Where  accused  becomes  a  witness  In  his 
own  behalf,  he  may  be  asked  on  cross-examina- 
tion, to  test  his  credibility.  If  he  has  not  been 
convicted  and  sentenced  for  Inrceny,  assault  and 
battery  and  wounding,  and  obtaining  money  un- 
der falRC  pretenses ;    and,  if  he  answers  "No," 


the  commonwealth  may  show  by  other  wltqesses 
that  he  has  made  contrary  declarations,  in  order 
to  impeach  bim. 

[Eld.  Note.— For  other  cases,  see  Witnesses,' 
Cent.  Dig.  i  1211 ;   Dec.  Dig.  g  380. •] 

2.  Cbiuinai,  Law  (t  1153*)— Appeal— Cboss- 

EXAMINATION   OT   ACCUSED— DlSCBETION.       , 

Since  the  statute  permitting  accused  to  tes- 
tify in  his  own  behalf  does  not  limit  his  cross- 
examination,  the  scope  of  cross-examination  will 
not  be  reviewed,  in  the  absence  of  a  showing  of 
abuse  of  discretion  by  the  trial  jndge  amounting 
to  substantial  injuty  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3064;   Dec  Dig.  g  1153.*1 

3.  Witnesses  (S  368*)— Pbiob  Conviction- 
Best  Evidence. 

Where  prior  conviction  arises  merely  col- 
laterally, as  affecting  the  credibility  of  accused, 
he  may  testify  concerning  it,  thoiii;h  the  record 
is  the  best,  and  sometimes  the  only,  competent 
evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1161 ;   Dec.  Dig.  §  359.*] 

4.  Witnesses  (J  391*)  — Cbbdibilitt  — Pbi<}b 
Conviction. 

Admissions  by  accused  of  the  commission  of 
other  crimes,  while  inadmissible  to  establish  his 
guilt  of  the  offenses  in  question,  may  be  shown 
to  affect  his  credibility  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1248;   Dec.  Dig.  |  391.*] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Lawrence  County. 

Rocco  Racco  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  and  POT- 
TEH,  JJ. 

H.  K.  Gregory  and  A.  W.  Gardner,  for 
appellant.  Charles  H.  Young,  Dist.  Atty., 
and  S.  L.  McCraCken,  for  the  Common- 
wealth. 

BROWN,  J.  We  have  discovered  no  re- 
versible error  In  this  record,  and  but  2  of 
the  7  questions  raised  by  the  19  assign- 
ments call  for  any  discussion.  One  of  these 
la  as  to  the  right  of  the  commonwealth  to 
ask  the  prisoner  on  cross-examination  wheth- 
er be  had  not  been  previously  convicted  of 
various  crimes.  He  was  asked,  under  ob- 
jection, whether  he  had  not  been  convicted 
and  sentenced  to  prison  for  larceny,  assault 
and  battery  and  wounding,  and  for  obtaining 
money  under  false  pretenses.  When  he  of- 
fered to  testify  In  hiB  own  behalf,  his  credi- 
bility as  an  Intensely  Interested  witness  be- 
came at  once  a  question  for  the  Jury.  It 
was  proper  that  they  should  learn  whatever 
might  aid  them  In  determining  what  credit 
should  be  given  to  his  testimony,  and  no  one 
was  so  able  to  enlighten  them  as  himself. 
Under  our  statute  permitting  him  to  testify, 
no  restriction  was  placed  upon  the  limit  of 
bis  cross-examination.  It  was,  therefore, 
largely  within  the  discretion  of  the  trial 
Judge,  and,  unless  that  discretion  was  so 
abused  that  substantial  Injury  has  resulted 
to  the  prisoner,  the  Judgment  will  not  be  re- 
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Twaed.  If  he  had  been  formerly  convicted 
of  the  offenses  stated,  no  one  knew  so  better 
than  himself,'  and  It  Is  not  to  be  pretended 
that  his  affirmative  answers  would  not  have 
affected  his  credibility.  If  he  had  answered 
untruthfully  In  the  negative,  the  way  would 
have  been  open  to  the  commonwealth  to  Im- 
peach his  testimony  by  competent  evidence 
of  bis  convictions.  'Khough  courts 'In  other 
Jurisdictions  and  text-writers  differ  as  to  the 
right  to  ask  a  witness  whether  he  had  been 
'  convicted  of  a  crime  for  the  purpose  of  af- 
fecting his  credibility,  the  rule  as  followed 
by  the  lower  courts  In  our  state,  since  de- 
fendants In  criminal  cases  have  been  made 
competent  witnesses,  has  been,  according  to 
the  observation  and  experience  of  every  mem- 
ber of  this  court,  to  allow  such  questions  to 
be  put  to  a  defendant  as  were  asked  this 
prisoner  on   bis  cross-examination. 

The  only  exception  now  to  be  recalled  to 
Com.  V.  Pioao,  19  Lane.  Law  Rev.  145,  In 
which  the  court  of  quarter  sessions  of  Lan- 
caster county,  following  an  expression  of 
Paxson,  J.,  In  Buck  v.  Com.,  107  Pa.  486, 
held  that  It  was  Improper  to  ask  the  defend- 
ant whether  he  had  not,  B  abort  time  before, 
been  convicted  of  a  crime.  In  Buck  v.  Com. 
'  the  question  asked  the  witness  was  held  to 
have  been  Improper,  because,  If  he  had  been 
convicted  of  embezzlement,  the  proper  evi- 
dence of  that  fact  was  the  record.  We  do 
not  now  approve  what  was  there  said,  and, 
if  It  Is  to  be  regarded  as  an  expression  of 
the  law.  It  Is  overruled.  If  the  matter  in 
Issue  Is  a  conviction,  as  it  to  on  a  plea  of 
autrefois  convict,  the  best  and  only  compe- 
tent evidence  is,  of  coarse,  to  be  produced; 
but  when  the  matter  about  which  a  witness 
to  asked,  though  one  of  record.  Is  merely 
cpllateral  to  the  main  Issue,  and  arises  In  It 
only  as  affecting  the  credibility  of  tbe  wit- 
ness, he  may  testify  to  It,  especially  when,  of 
all  others,  he  knows  the  exact  truth,  with- 
out regard  to  the  record.  The  proper  rule, 
followed  by  the  court  below.  Is  laid  down  In 
Underbill  on  Criminal  Evidence,  U  60,  61: 
"Tbe  accused,  when  testifying  in  his  own 
behalf,  waives  many  of  the  peculiar  consti- 
tutional privileges  which  belong  to  him  as 
one  accused  of  crime.  It  is  usually  provided 
by  statute  that  he  may  be  examined  and 
cross-examined  'as  any  other  witness,'  and, 
where  such  Is  the  case,  he  will  not  be  per- 
mitted to  claim  any  privilege  while  he  Is  a 
witness  that  is  not  enjoyed  by  other  witness- 
es. In  other  words,  the  rule  then  is  that  he 
cannot  claim  as  a  witness  the  privileges 
which  belong  to  him  solely  as  tbe  accused. 
He  cannot  complain  if  considerable  latitude 
to  allowed  on  his  cross-examination,  and, 
generally,  he  may  be  asked  on  hto  cross-ex- 
amination the  same  questions  as  any  witness. 
In  states  where  the  cross-examination  of  tbe 
-  accused  is  not  by  statute  expressly  limited 
to  matters  brought  out  on  hto  direct  exam- 


ination, he  may  be  croM-examlnedL  not  onl? 
upon  matters  strictly  relevant  to  tbe  issue, 
but  upon  those  which  are  collateral  and  ap- 
parently Irrelevant,  and  which  are  calcu- 
lated only  to  test  tbe  credibility  and  weight 
of  his  testimony.  *  *  *  He  may  be  queo- 
tloned  as  to  specific  facts  calculated  to  dis- 
credit him.  Thus  his  previous  arrest  or 
indictment,  his  conviction  of  a  felony,  a  pre- 
vious imprisonment  in  a  penitentiary  or 
house  of  correction,  his  prior  contradictory 
statements,  disorderly  actions,  or  the  com- 
mission of  offenses  similar  to  that  cbnrsed, 
attempts  to  bribe  witnesses,  or  simulation 
of  Insanity,  may  all  be  brought  out  by  ques- 
tions put  to  him  on  bis  cross-examination, 
to  show  what  credlt^hls  evidence  should  re- 
ceive." If  the  record  of  the  conviction  of 
a  crime  by  a  witness  Is  the  only  evidence  to 
l>e  received  of  that  fact  to  affect  hto  credi- 
bility, in  many  cases,  of  which  tbe  present 
Is  an  Illustration,  his  credibility  could  not 
be  Impeached,  though  it  ought  to  be;  for 
the  record  may  be  in  a  foreign  state  or  coun- 
try, and  not  obtainable  in  time  to  be  used 
when  found  to  be  needed  at  tbe  trial. 

The  second  question  raised  by  tbe  appel- 
lant, which  needs  brief  notice,  to  as  to  the 
admissibility  of  the  testimony  of  the  dA- 
tectlve,  Dimalo,  that  the  prisoner  bad  con- 
fessed to  him  the  commission  of  other  crimeSL 
Such  testimony.  If  offered  for  the  purpose  of 
establishing  his  guilt  under  the  indictment 
on  which  he  was  being  tried,  would  clearly 
have  been  inadmissible.  Com.  v.  Wilson, 
186  Pa.  1,  40  Aa  283.  But  the  offer  was 
for  no  such  purpose.  It  was  to  Impeach  the 
credibility' of  the  appellant  He  had  been 
asked  whether  he  had  not  been  convicted  of 
certain  offenses,  and,  having  denied  that  he 
hfld  been,  Dimalo  was  called  to  contr.idlct 
him,  by  showing  his  admissions  to  the  con- 
trary. The  ruling  of  the  court  was.  in  per- 
mitting Dimalo  to  testify,  that  the  witness 
would  Jiave  to  testify  to  other  convictions 
than  those  admitted  by  the  accused  on  the 
trlaL  He  admitted  but  tbree^  and  denied 
the  rest 

The  spslgnments  of  error  are  all  ovemiled, 
the  judgment  Is  affirmed,  and  the  record  re- 
mitted to  the  court  below  for  the  purpose  of 
execution. 

"""""^  (2is  pk.  im 

In  re  ATLDORFER'S  ESTATBV. 
Appeal  of  KRONMAlKtt. 

(Supreme  Court  of  Pennsylvania.    June  22; 
1900.) 

1.  Wills  ({  458*)  —  Constkuctioit  —  Rkpmi- 

TION    or    WOBOS    AND     P1TBABF.S. 

While  tbe  repetition  by  testator  of  tbe  same 
words  or  phrases  to  which  he  has  previoasly 
given  a  definite  meaning  will  l>e  presumed  prima 
facie  to  carry  the  same  meaning  in  tbe  second 
use,  yet  such  presumption  must  give  way  to  any 
indication  of  a  different  intent  by  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  077;    Dec.  Dig.  |  4.58.*] 
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2.  Wills  (|  602*) — Coitstbuction— "Nkabebt 

Relatives." 

Testator,  after  giving  his  entire  estate  to 
hia  wife,  stated:  "It  is  my  wisb  that  my  near- 
est relatives,  brother,  sister  or  their  children 
shall  inherit  one-half  of  all  the  estate  my  wife 
may  possess  at  the  time  of  her  death  *  •  • 
the  other  half  shall  come  to  the  nearest  reW 
tives  of  my  wife,  or  if  she  wants  to  make  a 
will  to  anyone  else,  she  can  dispose  of  one-half 
of  all  she  may  leave  just  as  she  pleases."  Held, 
that  "nearest  relatives,"  as  applied  to  tb«  wife's 
half,  did  not  carry  the  same  meaning  as  in  the 
case  of  the  husband's  half,  but  that  the  presump- 
tion was  that  testator  meant  such  relatives  as 
should  be  properly  defined  as  nearest,  and  that 
a  sister  of  the  wife  took  to  the  exclusion  of 
children  of  a  deceased  sister. 

[E^.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  1070;    Dec.  Dig.  {  502.* 

ITor  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4692.] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

Petition  for  partition  In  the  estate  of 
Johimn  Christen  Atldorfer.  From  a  decree 
dismissing  exceptions  to  confirmation  of  In- 
quisition, Anna  Katharina  Kronmaier  ap- 
peals.    Reversed. 

From  the  record  It  appeared  that  the  court 
decreed  that  the  children  of  a  deceased  sister 
of  the  half  blood  of  testator's  wife  were  en- 
titled to  share  with  a  sister  of  the  whole 
blood  of  the  wife  In  the  portion  of  the  estate 
over  which  the  wife  had  power  of  disposition. 
The  wife  died  intestate  after  surviving  the 
testator. 

Argued  before  MITCHELL.  0.  J.,  and 
FELL,  MESTREZAT,  POTTER,  BLKIN, 
and  STEWART,  JJ. 

Gustavus  Remek,  Jr.,  for  appellanta  Wil- 
liam Drayton,  for  appellees. 

MITCHELL,  J.  While  the  repetition  by  a 
testator  of  the  same  words  or  phrases  to 
which  he  has  previously  given  a  definite 
meaning  will  prima  facie  be  presumed  to 
carry  the  same  meaning  In  the  second  use, 
yet  this  presumption  must  give  way  to  any 
Indication  of  a  difTerent  Intent  on  the  part 
of  the  testator.  In  the  construction  of  this 
will  complicated  as  it  Is  by  a  want  of  fa- 
miliarity with  the  accurate  use  of  the  Eng- 
lish language,  we  cannot  Ignore  a  diversity  In 
the  circumstances  and  the  apparent  Intent 
under  which  the  similar  words  were  used. 

After  leaving  hia  whole  estate  to  his  wife, 
adding  "she  has  helped  to  make  it,  therefore 
she  shall  enjoy  It"  the  testator  wrote:  "It 
is  my  wish'  •  *  •  that  my  nearest  rela- 
tives, brother,  sister  or  their  children,  may 
they  yet  live  at  Kirchelm  (clearly  meaning 
If  they  should  be  living),  •  •  •  shall  in- 
herit one-half  of  all  the  estate  my  wife  may 
possess  at  the  time  of  her  death  •  •  •  the 
other  half  shall  come  to  the  nearest  relatives 
of  my  wife  or  If  she  wants  to  make  a  will 
to  any  one  else  she  may  name  she  can  dis- 
pose of  one-half  of  all  she  may  leave  Just  as 


she  pleases."  Tlie  prominent  thought  here 
is  that  the  testator  considered  the  estate  as 
belonging  equitably  at  least  to  himself  aud 
to  the  wife  who  had  helped  him  make  it  and 
Intended  that  it  should  finally  go  equally  to 
the  nearest  relatives  of  each.  As  to  his  own 
share  he  names  definitely  the  relatives,  broth- 
eis  and  sister,  and  establishes  the  right  of 
representation  among  them  by  adding  "or 
their  children."  As  to  these  the  devise  la 
absolute,  and,  except  for  what  she  may  have 
consumed  during  her  life  he  asserts  his  wish 
positively,  It  Is  beyond  her  control  by  will  or 
otherwise.  He  deflues  not  only  the  property 
he  Is  disposing  of,  but  also  the  persons  who 
are  to  take  it. 

As  to  her  share,  however,  the  conditions 
are  different.  She  has  an  unlimited  power 
of  disposition  of  It  by  will,  and  her  relatives 
get  nothing  except  through  her  gift  or  her 
intestacy.  Testator  had  in  mind  no  special  or 
defined  persons  who  should  ultimately  take, 
but  only  the  general  idea  that  they  should  be 
such  as  would  represent  her.  He  therefore 
used  only  the  general  wor<ls  "nearest  rela- 
tives" without  defining  them  as  he  bad  In  bis 
own  case.  Under  such  circumstances,  the 
presumption  is  that  he  meant  such  relatives 
as  should  properly  be  defined  aa  nearest  To 
give  effect  to  this  word  It  was  held  in  White's 
Estate,  27  Wkly.  Notes  Cas.  253,  that  sis- 
ters excluded  nephews  and  nieces,  citing  and 
following  Locke  v.  Locke,  4.^  N.  J.  Eq.  97,  IS 
Atl.  49,  and  Uie  decision  has  been  generally 
acquiesced  in. 

Decree  reversed,  and  partition  directed  to 
be  made  on  the  principles  of  this  opinion. 


'(»  Pa.  CO 

SLOAN  ▼.  PHILADELPHIA  &  R.  RY.  CO. 

(Supreme  Conrt  of  Ppnnsylvania.    May  20, 

1900.) 

L  RAII.B0AOS  ({  8.V)*I— Gbossiko  Accident— 

QtjRSTioNS  fob  Jcbt. 

Where,  in  an  action  for  damages  at  a  grade 
crossing,  plaintiff  testified  that  on  approaching 
the  track  he  stopped  and  got  out  of  his  cat^ 
ringe,  walkeft  to  the  track,  and  looked  in  both 
directions,  and,  the  track  being  perfectly  clear, 
went  back  and  drove  forward,  looking  and  lis- 
tening as  he  did  so,  he  is  pntitle<l  to  go  to  the 
jnry,  even  though  snbsequent  portions  of  his 
testimony  are  at  variance  with  such  statement. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  1169-1176;   Dec.  Dig.  {  350.*] 

2.  Tbial  (I  140*)— Questions  for  Jubt. 

The  credibilty  of  teRtimony  In  general  Is  for 
the  Jury,  and  the  remedy  for  a  verdict  against 
the  weight  of  the  evidence  is  by  new  trial  after 
verdict,  and  not  by  nonsuit  at  the  trial. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  834,  335;   Dec.  Dig.  I  140.»] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  John  J.  Sloan  against  the  Phila- 
delphia &  Reading  Railway  Company.  Judg^ 
ment  of  nonsuit,  and  plaintiff  appeals.  Re- 
versed. 
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Argued  before  MITCHELL,  C.  J.,  and 
PELL,  MESTREZAT,  POTTER,  and  BL- 
KIN,  JJ. 

Augustus  Trask  Ashton  and  Maurice  V. 
Daniels,  for  appellant.  W.  C  Mason  and 
Gavin  W.  Hart,  for  appellee. 

PER  CURIAM.  The  plaintiff  testified  that 
on  approaching  the  track  he  stopped,  and, 
his  view  being  partially  obstructed  in  one 
direction,  he  got  out  of  his  carriage,  walked 
forward  to  the  track,  looked  north  and  south, 
and  saw  the  track  perfectly  clear.  He  then 
went  back,  got  into  the  carriage,  and  drove 
forward,  looking  and  listening  as  he  did  so. 
Having  thus  affirmatively  made  out  a  ease 
by  testimony  which,  if  believed,  showed  It 
Clear  of  contributory  negligence,  whether  it 
was  rebutted  or  not  by  other  testimony  was 
for  the  Jury.  Even  if  subsequent  portions 
of  plaintiff's  own  testimony  were  at  variance 
with  this  account,  the  question  of  credibility 
between  them  was  for  the  Jury. 

It  is  strongly  urged  that  the  plaintilTs  ac- 
count was  so  improbable  as  to  be  unworthy 
of  belief,  and  it  would  seem  that  the  trial 
Judge  was  of  that  opinion.  But  the  credi- 
bility of  testimony  in  general  is  for  the  Jury, 
and  the  remedy  for  a  i)erverse  verdict,  or 
one  against  the  weight  of  the  reasonable  and 
properly  credible  evidence,  is  a  new  trial — a 
remedy  that  ought  to  be  freely  applied  when- 
ever the  verdict,  In  the  opinion  of  the  court, 
is  perverse  in  the  sense  that  It  goes  beyond 
the  limits  of  a  reasonable  difference  of  opin- 
ion upon  the  facts  as  proved  or  admitted. 
But  the  remedy  in  this  form  Is  not  the  same 
as  that  by  nonsuit,  and  care  should  be  taken 
to  avoid  confusing  them. 

Judgment  reversed,  and  procedendo 
awarded.    ■■ 

(22S  Pa.  139) 
WILSON  V.  BRTN  MAWR  TRUST  CO. 
(Supreme  Court  of  Pennsylvania.    Jane  22, 
1909.) 

1.  WlIXS     (I     671*)— DEVISB— CONSTBUCTIOM— 

"Separate   Use." 

A  devise  of  real  estate  to  a  niece  "to  and 
for  her  separate  nse"  creates  a  separate  trust 
for  her  benefit,  thonrt  the  word  "sole"  is  not 
used  in  connection  with  the  word  "separate." 

[Ed.  Note.— For  other  cases,  gee  Wills,  Cent. 
Dig.   {  l.->86;    Dec.  Dig.   i  671.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6417.] 

2.  WOBDB    AND    PHBABBS— "S01.B"  — "SEPA- 
BATE." 

The  word  "separate,"  as  used  in  creating 
a  trust,  has  a  fixed  and  technical  meaning,  and 
excludes  the  marital  rights,  whereas  the  same 
meaning  is  not  attributable  to  "sole." 

[B<d.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  vol.  7,  pp.  6543,  6412.] 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  George  B.  Wilson  against  the 
Bryn  Mawr  Trust  r',mpany.    From  an  order 


making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  defendant 
appeals.    Affirmed. 
See,  also,  73  Atl.  1071. 

The  following  la  the  opinion  of  Swartz, 
P.  J.,  of  the  court  below: 

"This  was  an  action  of  assumpsit  brought 
upon  a  policy  of  title  insurance.  In  the 
plaintiff's  statement  it  was  averred  that  on 
April  IS,  1007,  tlie  plaintiff  purchased  from 
Charles  Henry,  Jr.,  upou  terms  stated,  a 
tract  of  land  situated  in  Haverford  township, 
Delaware  county,  Pa.,  containing  some  32 
acres;  that  on  the  same  date  the  defendant 
company,  in  consideration  of  a  premium  paid 
by  him,  issued  to  the  plaintiff  a  policy  of 
title  Insurnuce  'Insuring  the  said  plaintiir 
from  all  loss  or  damage  not  exceeding  the 
sum  of  134,000,  which  the  said  plaintiff  might 
sustain  by  reasons  of  defects  or  unmarket- 
ability  of  the  title  of  the  plaintiff  as  owner  in 
fee  to'  the  premises  purchased  by  him;  that 
the  title  to  the  said  premises  was  defective 
and  unmarketable,  and  the  defect  therein  was 
not  excepted  in  the  policy;  that  Charles 
Henry,  Jr.,  who  conveyed  to  plaintiff,  had 
acquired  title  from  John  J.  Pinkerton  and 
Sallie,  his  wife,  and  that  the  said  John  J. 
and  Sallie  Pinkerton  were  not  the  owners 
In  fee  of  the  land  conveyed,  with  the  excep- 
tion of  about  a  quarter  of  an  acre;  that 
Emily  T.  Thomas  had  owned  the  said  tract 
of  land  In  fee  and  had  devised  the  same 
'unto  my  niece  Sallie  Pinkerton  to  and  for 
her  own  separate  use  forever' ;  that  no  trus- 
tee was  ever  appointed  for  the  said  Sallie 
Pinkerton,  who  was  Incapable  of  aliening 
the  same;  and  that  consequently  the  deed 
from  her  and  her  husband  to  Charles  Henry, 
Jr.,  plaintiff's  grantor,  passed  no  title  what- 
ever. The  statement  further  averred  notice 
to  and  demand  upon  the  defendant  company 
and  damages  alleged  to  have  been 'sustained 
by  the  plaintiff  in  excess  of  $34,000. 

"In  the  affidavit  of  defense  the  issuing  of 
the  policy  of  title  insurance  and  tlie  convey- 
ances recited  in  the  statement  were  admitted, 
bat  the  statement  that  Sallie  Pinkerton  was 
not  the  owner  in  fee  of  the  entire  premises 
Insured  was  denied,  and  it  was  averred  ttiat 
the  will  of  Emily  T.  Thomas  vested  in  the 
said  Sallie  Pinkerton  an  absolute  estate  In 
tee. 

"The  court  made  absolute  the  rule  for 
Judgment  for  111,240.99  for  want  of  a  suf- 
ficient affidavit  of  defense." 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT, POTTER,  and  STEWART,  JJ. 

E.  H.  Hall,  Montgomery  Evans,  and  Hairy 
M.  Brown  back,  for  appellant  John  Q.  John- 
son, Maurice  Bower  Saul,  and  Nicholas  H. 
Larzelere,  for  appellee. 

POTTER,  J.  The  single  question  raised 
by  this  appeal  is  whether  the  devise  to  Mrs. 
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SalUe  Pinkerton  In  the  wUl  of  Emily  T. 
Thomas  created  a  separate  use  trust.  If  It 
did,  then  the  subsequent  conveyance  by  her- 
self and  her  husband  of  the  laud  In  question 
was  obviously  void.  The  clauses  of  the  will 
to  which  appellant  particularly  directs  at- 
tention are  the  following: 

"Second.  I  give  and  bequeath  to  my  sisters 
Jane  Wilson  and  Susan  Downing,  each  the 
sum  of  five  thousand  dollars,  unto  nephews 
John  A.  Wilson,  Joseph  M.  Wilson,  Henry 
Wilson,  I.  H.  Downing  and  nieces  Emily 
Baldwin,  SalUe  H.  Wilson  and  Susan  D.  Wil- 
son each  the  sum  of  three  thousand  dollars; 
and  unto  my  niece  SalUe  Pinkerton  I  give 
and  devise  my  farm.  Situate  In  Delaware 
County  to  and  for  her  own  separate  use  for- 
ever.   •    ♦    • 

"Sixth.  I  give,  devise,  and  bequeath  all 
tlie  rest,  residue  and  remainder  of  my  estate 
whatsoever  and  wheresoever  unto  my  before 
named  two  sisters  for  their  own  use  forever. 

"Seventh.  And  lastly  I  nominate  and  ap- 
point my  nephew  John  J.  Pinkerton  and 
friend  Samuel  EHllott,  Executors  hereof,  and 
authorize  and  empower  them  or  the  survivor 
to  dispose  of  any  real  estate  of  which  I  may 
die  seised,  either  at  public  or  private  sale, 
when  and  as  may  be  deemed  expedient,  and 
to  make,  execute  and  deliver  all  such  deed  or 
assurances  in  the  law  as  may  be  required  to 
properly  vest  the  title  thereof,  without  any 
purchaser  being  liable  to  see  to  the  applica- 
tion or  for  the  misapplication  of  the  pur- 
chase money  paid  or  consideration  given 
therefor." 

It  win  be  noticed  that  the  words  here  used 
were,  "and  unto  my  niece  SalUe  Pinkerton 
I  give  and  devise  my  farm  situate  In  Dela- 
ware County,  to  and  for  her  own  separate 
use  forever."  The  words  are  plain,  and  up- 
on their  face  indicate  an  intention  to  create  a 
separate  use  for  the  benefit  of  Mrs.  Pinker- 
ton. The  usual  form  of  expression  in  such 
(■aaes  is  "sole  and  separate  use,"  but  as  set 
forth  In  Blspham's  Equity,  $  100:  "No  par- 
ticular form  of  words  Is  necessary  to  create  a 
trust  for  the  benefit  of  a  feme  covert.  Ac- 
cording to  the  modern  English  authorities, 
the  most  apt  word  to  create  such  a  trust  is 
'separate,'  which  has  a  fixed  and  technical 
meaning,  and  which  will  of  Itself  exclude  the 
marital  rights;  whereas  the  same  fixed  and 
technical  meaning  Is  not  attributable  to 
'sole.' "  In  Massy  v.  Bowen,  L.  R.  4  Eng.  & 
Ir.  App.  288,  the  Lord  Chancellor  (Lord  Hath- 
erly)  said  (page  294):  "The  common  form 
used  by  all  conveyancers  with  reference  to  a 
separate  estate  is  to  use  the  words  'sole  and 
separate  use.'  That  Is  the  common  form, 
which  appears  in  all  the  books  of  precedent 
The  word  'separate'  is  sometimes  used  alone ; 
but,  if  the  word  'sole'  is  used,  it  is  never  used 
alone  that  I  can  find  in  any  book  or  prece- 
dent." The  present  Chief  Justice,  In  Scott 
V.  Bryan,  194  Pa.  41,  46,  45  Atl.  135,  136,  said: 


"The  only  reasonable  Interpretation  there- 
fore of  the  testator's  use  of  the  words  'her 
own  separate  estate,'  Is  that  he  intended  to 
create  the  estate  technically  known  as  one  In 
trust  to  her  separate  use." 

In  the  present  case  we  agree  with  the 
learned  judge  of  the  court  below  that  the 
language  of  the  will  clearly  indicated  an  In- 
tent to  create  a  separate  trust,  which  is  not 
made  doubtful  by  anything  within  the  four 
comers  of  the  will.  The  opinion  of  the  trial 
judge  Is  a  demonstration  of  the  soundness  of 
the  conclusions  reached. 

The  assignments  of  error  are  overruled, 
and  the  judgment  is  afllrmed. 

(226  Pa.  14S) 

WILSON  V.  BRYN  MAWR  TRUST  (X). 

(Supreme  Coxtrt  of  Pennsylvania.    June  22, 
1909.) 

Appeal  and  Ebbob  (|  842*)— Rrview— Affi- 
davit OF  Dkfensb  — Obdeb  Discuaboinq 
Rule. 

The  ruline  of  the  trial  court  on  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  will  only  be  disturbed  where  the  clear 
statement  of  claim  and  affidavit  of  defense  raise 
a  pure  question  of  law,  and  dear  error  has 
been  committed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }  3319;   Dec.  Dig.  5  812.*] 

Appeal  from  Court  of  Common  Pleas, 
Montgomery  County. 

Action  by  George  B.  Wilson  against  the 
Bryn  Mawr  Trust  Company.  From  an  order 
discharging  rule  for  judgment  for  want  of  a 
sut&clent  affidavit  of  defense^  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  73  Atl.  1070. 

The  facts  relating  to  this  appeal  were 
thus  stated  by  Swarts,  P.  J.,  who  heard  the 
case  In  the  court  below: 

"The  damages  claimed  are  as  follows: 

Purchase  money  paid,  less  $87.50. . .  $11,186  33 
Interest  on  same  from  April  18, 1907. 
Examination  of  title  and  recording 

deeds  50  00 

Road  tax  i55.'3i3,  «(untV'tax'$97.2ii 

interest  on  mortgage 610  66 

Loss  because  of  increased  value  of 

farm 23,970  T5 

Loss  on  sale  of  Hagy  farm 12,325  40 

"The  Interest  of  the  Insured  which  was 
covered  by  the  policy  was  that  of  owner  In 
fee  of  the  property.  As  the  grantee  receiv- 
ed no  title  or  interest  of  any  value,  the  basis 
of  his  loss  Is  the  true  value  of  the  property 
insured.  Foehrenbach  v.  Title  &  Trust  (3o., 
217  Pa.  331,  66  Atl.  561,  12  L.  R.  A.  (N.  S.) 
465,  118  Am.  St.  Rep.  916.  The  plaintiff, 
however,  can  recover  nothing  beyond  the 
face  of  his  policy,  and  his  damages  are  con- 
fined to  the  actual  loss  sustained.  If  he  paid 
$34,000  for  the  property  and  the  farm  bad 
no  value  beyond  the  amount  so  paid,  his 
loss  is  represented  by  the  consideration  paid. 
Only  one-third  of  the  consideration  was  paid. 
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and  the  balance  Is  represented  by  a  mort- 
gage given  by  Mr.  Henry.  Plaintiff  claims 
as  part  of  his  loss  this  one-third  of  the  con- 
sideration which  he  paid  in  cash.  He  had 
the  use  of  the  farm,  and  we  do  not  see  how 
be  can  claim  as  part  of  his  loss  the  taxes 
and  interest  on  hia  investment,  unless  he 
furnishes  us  with  an  account  of  the  Income 
of  the  farm.  If  the  Income  exceeded  the 
sum  paid  out  for  taxes,  interest,  and  ex- 
penditures, he  sustained  no  loss  on  this 
branch  of  bis  claim.  We  cannot  assume 
that  the  use  of  the  farm  has  no  value. 

"^he  claim  for  damages  for  the  excess  of 
the  market  value  of  the  farm  over  the  price 
paid  is  disputed,  not  because  the  item  Is 
not  a  proper  element  of  damages,  but  be- 
cause no  sucb  excess  in  fact  it  is  averred  can 
l>e  shown.  The  averments  of  the  affidavit 
of  defense  are  not  as  specific  upon  this  point 
as  th«y  should  be,  but  an  allegation  that  the 
sum  of  $1,050  per  acre  is  a  full  price  for  the 
farm  Is  in  effect  an  averment  that  such  price 
la  its  market  value.  When  we  say  that  an 
owner  received  a  full  price  for  his  property, 
we  mean  ordinarily  that  be  sold  it  at  its  fair 
market  value.  When  an  affidavit  of  defense 
discloses  facts  sufficient  to  indicate  a  good 
defense,  we  are  not  in  the  habit  of  enter- 
ing judgment  without  an  opportunity  to  file 
a  supplemental  affidavit  This  question  of 
market  value  is  eminently  one  for  the  Jury 
and  not  for  the  court 

"The  defendant  denies  that  it  had  any 
knowledge  of  the  alleged  agreement  between 
the  plaintitr  and  Joseph  3.  Bangbman  for 
the  sale  of  tbe  Ptnkerton  farm  at  the  time 
the  policy  of  Insurance  was  issued.  We 
think  the  affidavit  of  defense  is  sufficient 
for  all  tbe  claim  of  the  plaintiff  other  than 
tbe  sum  of  $11,186.36  and  the  Item  for  con- 
veyancing, $50,  and  on  this  latter  Item  tbe 
plaintiff  is  entitled  to  Interest  from  April  18, 
1907. 

"Judgment  Is  accordingly  entered  for  tbe 
plaintiff  for  the  sum  of  $11,240.99,  wilb  leave 
to  proceed  to  trial  before  a  jury  for  the  bal- 
ance of  his  claim." 

Argued  before  FELL,  BROWN,  MESTRB- 
ZAT,  POTTER,  and  STEWART,  JJ. 

John  G.  Johnson,  Maurice  Bower  Saul,  and 
Nicholas  H.  Laraelere,  for  appellant.  B.  H. 
Han,  Montgomery  Evans,  and  Henry  M. 
Brownback,  for  appellee. 

POTTER,  J.  We  have  here  the  appeal  of 
tbe  plaintiff  from  the  same  judgment  as  that 
from  which  we  have  just  considered  the  ap- 
peal of  tbe  defendant,  the  Bryn-  Mawr  Trust 
Company.  Upon  the  motion  of  the  plaintiff, 
judgment  for  want  of  a  sufficient  affidavit  of 


defense  was  entered  for  tbe  suin  of  $11,240.- 
99,  the  amount  of  the  purchase  money  paid 
by  the  plaintiff  and  his  conveyancing  ex- 
penses, with  leave  to  proceed  to  trial  before 
a  jury  for  the  balance  of  the  claim.  This 
would  Involve  tbe  determination  of  questions 
of  fact,  and  the  rule  for  judgment  seems  to 
us  to  have  been  properly  disposed  of  by  the 
court  below.  We  have  often  said  that  the 
ruling  of  the  trial  court  In  a  case  of  tbls 
kind  will  only  be  disturbed  in  cases  where 
the  statement  of  claim  and  the  affidavit  of 
defense  raise  a  pure  question  of  law,  and 
clear  error  has  been  committed. 

In  iEtna  Ins.  Co.  v.  Confer,  158  Pa.  69S, 
604,  28  Aa  153,  154,  Justice  Dean  said:  "It 
must  be  a  very  plain  case  of  error  in  law 
If  we  sustain  appeals  In  such  cases  as  this 
from  the  decree  of  tbe  common  pleas  dis- 
charging the  rule.  Tbe  decree  being  inters 
locutory,  no  injury  can  result  to  the  com- 
plaining suitor  othw  than  delay  of  final  Judg- 
ment. Besides,  it  Is  doubtful  whether  the 
act  of  assembly  authorizing  these  appeals 
has  not  on  the  whole  aggravated  delay."  In 
Pabie  ▼.  Kindred,  163  Pa.  638,  643,  30  Atl. 
273,  274,  Justice  Green,  after  quoting  tbe 
above  language^  said:  "We  do  not  mean  to 
interfere  where  rules  for  judgment  have 
been  discharged  in  the  lower  courts  in  doubt- 
ful and  uncertain  cases,  but  only  in  such  as 
are  very  clear  and  free  of  doubt  as  we  have 
frequently  said."  In  Security  S.  &  L.  Ass'n 
V.  Anderson,  172  Pa.  805,  307,  34  Atl.  44,  45, 
It  was  said,  per  curiam:  "We  are  all  of  opin- 
ion that  the  rule  for  judgment  was  rightly 
discharged.  But  assuming  for  argument 
sake  that  the  action  of  tbe  court  was  at  least 
doubtful,  the  result  Is  tbe  same.  As  was 
said  in  Griffith  v.  Sltgreaves,  'SI  Pa.  378, 
tbe  act  referred  to  was  'Intended  to  reach 
only  clear  cases  of  error  In  law,  and  thus 
prevent  the  delay  of  a  trial.'  Much  valuable 
time  Is  lost  and  expense  Incurred  in  endeav- 
oring to  convict  the  court  below  of  manifest 
error  In  cases  where  at  most  there  Is  merely 
a  doubt  as  to  tbe  correctness  of  its  decision. 
In  such  cases  It  Is  useless  to  insist  on  a  re- 
versal." In  Kidder  Elevator  Interlock  Co.  t. 
Muckle,  198  Pa.  388,  390,  48  Atl.  272,  274.  It 
was  said,  per  curiam:  "An  order  discharg- 
ing a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  will  not  be  rervers- 
ed  by  tbe  Supreme  Court  in  doubtful  and  un- 
certain cases,  but  only  such  as  are  very  clear 
and  free  of  doubt" 

In  tbe  present  case  we  cannot  say  that  the 
right  of  the  plaintiff  to  recover  a  larger  sum 
than  that  for  which  judgment  was  entered 
Is  dear,  or  free  from  doubt  The  assign- 
ment of  error  Is  therefore  overruled,  and  tbe 
judgment  Is  afilrmed. 
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HEMBNWAT  ▼.  LINCOLN, 

(Supreme  Court  of  Vermont.'     Windbam.    Oct 
8,  1909.) 

1.  New  Tbxai,  ({  102*)— OBOTmoa— Subpbmb. 

A  new  trial  on  the  ground  of  surprise  will 
ttot  be  granted,  when  the  party  applying  there- 
for failed  to  apply  for  a  continuance  to  pre- 
pare to  meet  an  unexpected  issue  raised  early 
Ui  the  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  207:    Dec.  Dig.  |  102.*] 

2.  New  Trial  ({  168*)  —  Gboundb  — Newlt 

DiSCOVEBED    evidence. 

A  petition  tor  new  trial  for  newlj;  dis- 
covered evidence,  which  avers  that  petitioner, 
since  the  affirmance  of  the  judgment  fn  the  Su- 
preme Court,  has  been  diligent  in  the  search 
for  new  evidence,  is  insufficient  as  an  allegation 
of  fact,  and  also  because  it  relates  to  what 
took  pinee  since  the  trial,  and  does  not  show 
what  effort  the  petitioner  made  before  the  trial 
to  put  herself  in  possession  of  the  evidence. 

[E:d.  Note.— For  otlier  cases,  see  New  Trial, 
Dec.  ni«.  (  1«S.*1 
8.  New  Tbia.l  (i  168*)  —  GBOtmM  —  Newly 

DiBcovEBF.0  Evidence. 

A  petition  for  new  trial  for  newlv  dis- 
covered evidence  must  be  supported  by  toe  af- 
fidavit of  the  petitioner  that  the  evidence  is 
newly  discovered,  and  that  petitioner  had  no 
knowlpdge  of  it  before  or  at  the  trial,  and 
ordinarily  the  affidavit  of  counsel  that  he  was 
ignorant  of  It  at  the  trial  must  be  attached. 

[Ed.  Note.— For  other  eaaes.  aee  New  Trial, 
Dee.  Dig.  {  168.*] 

4.  New  Tbiai.  (t  168*)— QBOtrNDa  — Nbwi.t 

Discovered  Evide:«ce. 

A  petition  for  new  trial  for  newly  discov- 
ered evidence  relating  wholly  to  facts  which 
took  place  in  petitioner's  presence  must  be  dis- 
misved.  in  the  absence  of  anything  excusing 
petitioner's  Ignorance  of  It. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Uig.  «  !««.•] 

Petition  by  Nancy  A.  Hemenway  against 
Mary  B.  Lincoln  for  a  new  trial  on  the 
ground  of  surprise  and  newly  dlscoTered 
evidence,  brought  to  Supreme  Court  and 
beard  on  pleadings  and  affidavits.  Dis- 
missed. 

For  former  opinion,  see  80  Vt  630,  69 
Atl.  1.^ 

Argued  before  ROWELL,  C.  J.,  and  MUN- 
BON,  WATSON,  HASELTON,  and  POW- 
ERS. JJ. 

Gibson  &  Waterman,  for  petitioner.  Her- 
bert Barber  and  Frank  Barber,  for  peti- 
tionee. 

POWERS,  J.  Tbls  la  a  petition  tor  a 
new  trial  on  the  ground  of  anrprise  and 
new)y  discoTered  evidence.  The  first  ground 
la  not  available  to  the  petitioner;  for  if,  aa 
she  says,  she  was  surprised  to  have  Miss 
Lincoln  deny  that  a  note  was  given  for  ttae 
original  loan,  she  should  have  applied  for  a 
continuance,  that  she  might  have  had  time 
and  opportunity  to  prepare  tor  this  unex- 
pected issue.  This  denial  came  early  in  the 
trial,  and,  having  chosen  to  go  along  without 
reqneeting  a  continuance,  the  petitioner  is 


bound  by  her  election,  there  being  nothing 
in  the  case  to  take  it  out  of  the  general  rule, 
Taylor  v.  St  Clair,  79  Vt  536,  65  Atl.  «555; 
Briggs  V.  Gleason,  27  Vt  114;  Coolidge  v. 
Taylor,  79  Vt  628,  66  Atl.  582;  State  T. 
White,  70  Vt  225,  39  Ati.  1085. 

Nor  can  the  petitioner  prevail  on  the  sec- 
ond ground.  The  petition  contains  no  al- 
legation of  due  diligence — sets  forth  no  facta 
from  which,  an  inference  to  that  effect  can 
be  drawn.  The  petitioner  says,  in  effect, 
that  since  the  affirmance  of  the  Judgment  In 
Supreme  Court  she  "has  been  diligent  in  h» 
search  for  new  evidence."  This  is  not  only 
insufficient  as  an  allegation  of  fact  (May  v. 
State,  77  Vt  830,  60  Atl.  1;  Comoll  v.  State, 
78  Vt  423,  68  Atl.  186),  but  it  relates  to 
what  took  place  since  the  trial;  while  the 
real  question  is:  What  effort  did  the  peti- 
tioner make  before  the  trial  to  put  herself 
in  possession  of  the  evidence  necessary  to 
maintain  her  defense?  She  says  that  shft 
was  unable  to  produce  evidence  sufficient  to 
snlMtantlate  her  claim,  but  does  not  specify 
the  reason.  Such  a  petition  must  be  sup- 
ported by  the  affidavit  of  the  petitioner  that 
the  evidence  is  newly  discovered — that  is  to 
say,  that  the  petitioner  had  no  knowledge  of 
It  before  or  at  the  trial  (Bradlsh  v.  State,  36 
Vt  482) — and  ordinarily  must  have  attached 
to  it  the  affidavit  of  counsel  that  they,  too^ 
were  ignorant  of  it  at  the  trial  (Reynolds  t. 
Hassam,  80  Vt  501,  68  AU.  646;  Taft  t.  Taft, 
82  Vt.  64,  71  Atl.  831). 

Not  only  is  the  affidavit  of  counsel  wholly 
wanting  here,  but  the  petitioner  does  not 
deny  that  she  knew  all  about  the  evidence 
now  alleged  to  be  newly  discovered — except 
a  part  of  that  of  Mary  Wllcoz,  her  mother, 
and  Arthur  Mnnroe,  her  son,  both  of  whom 
were  witnesses  In  her  behalf  at  the  trial. 
The  Issues  were  all  fairly  developed  before 
these  wltnesaes  testified;  and  It  Is  safe  to 
assume  that  they  were  in  freqnent  consulta- 
tion with  the  petitioner  and  her  counsel, 
at  least  during  the  time  the  plaintiff  waa 
potting  In  her  evidence.  The  testimony 
which  they  now  give,  so  far  aa  the  pett- 
tioner  denies  knowledge  of  it  at  the  trial, 
relates  wholly  to  facts  and  incidents  which 
took  place  in  the  petitioner's  presence.  Noth- 
ing appears  to  excuse  her  ignorance  of  It, 
and  she  is  not  entitled  to  a  retrial  on  the 
strength  of  it 

Petition  dismissed,  with  coata. 


(82  Vt.  IM) 
(TUSHMAN  *  RANKIN  CO.  ▼.  BOSTON  * 

M.  R.  R. 
(Supreme  Ourt  of  Vermont     Caledonia.    Oct 

9,  1909.) 

1.  Afpeai.  ahd  Ebbob  (i  863*)  — Rkvibw — 
Genebai,  Devurbeb. 

Where  a  demurrer  Is  general,  and  the  excep- 
tions do  not  show  the  particular  point  or  points 
raised  in  the  lower  court  the  general  practice 
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in  the  Supreme  Conrt  Is  to  hear  tnj  qnestion 
presented  within  reach  of  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  863.*] 
2.  INSUBANCE  (J  606*)— PiRES— AcnowB— Pab- 

TIE8— INSUBEB   OF    DESTBOTED    PBOPEBTY. 

In  an  action  against  a  railroad  company 
for  de.struction  of  property  by  fire,  an  insurer 
who  bad  paid  the  amount  of  a  policy  thereon 
was  not  a  necessary  party,  its  right  against  the 
railroad  not  resting  upon  any  relation  of  con- 
tract or  privity  between  them,  but.  resting  upon 
a  contract  of  indemnity  derived  from  the  insured 
alone,  which  could  only  be  enforced  in  his  right. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1504-1516;  Dec.  Dig.  i  606.*] 
S.  Insurance  (S  603*)— Release. 

Where  when  plaintiff,  the  owner  of  build- 
ings destroyed  by  fire  from  a  railroad  locomo- 
tive, executed  a  relea^  to  the  railroad  company, 
the  company  knew  that  plaintiff  had  received  in- 
surance thereon,  which  constituted  an  equitable 
assignment  to  that  extent,  and  authorized  the  in- 
surer to  sue  in  the  name  of  the  plaintiff  for  its 
own  benefit,  the  release  did  not  bar  the  action. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1499;   Dec.  Dig.  |  603.*] 

4,  Damaoeb^  (I  64*)  —  Insubance  (|  606*)  — 
Fires  —  Damages  — Deddction  fob  Insub- 
ance Paid,    y 

In  an  actiofl  by  an  insured  for  damages  for 
loss  by  fire  no  deduction  in  damages  will  be  made 
on  account  of  insurance  paid  the  owner,  but, 
when  compensation  is  received  on  recovery,  the 
insured  stands  as  trustee  for  the  insurer  to  the 
extent  of  the  part  of  the  loss  paid  by  it,  while 
when,  after  payment  by  the  insurer,  it  sues  in 
Insured's  name,  generally  the  railroad  must  re- 
spond for  the  full  damages  caused  by  the  neg- 
ligence, and,  if  only  part  of  the  loss  has  been 
paid  by  the  insurer,  insured  is  entitled  to  the 
residue,  but,  as  to  the  division  between  them, 
the  wrongdoer  has  no  concern ;  the  right  of  re- 
covery in  insured's  name  for  benefit  of  the  in- 
surer not  depending  upon  allegations  in  the 
declaration  other  than  or  different  from  those 
necessary  for  a  recovery  by  the  owner  of  the 
property  for  his  ovrn  l>enefit. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  f  113 ;  Dec  Dig.  i  64  ;•  Insurance, 
Cent  Dig.  U  1504-1516;    Dec.  Dig.  S  006.»] 

5.  Pl.BAOINa  (i  180*)— Rkplicatioit— Dkpab- 

TUBB. 

In  an  action  by  the  owner  of  buildings  de- 
stroyed by  fire  from  a  locomotive  for  the  benefit 
of  an  insurance  company  which  had  paid  the 
loss,  where  defendant  pleaded  in  bar  a  release 
from  the  owner,  a  replication  that,  after  the  fire 
and  before  the  excution  of  the  release,  the  in- 
surance company  had  been  forced  to  pny  the  in- 
surance, and  thereupon  liecame  subrogated  to 
that  extent  to  plaintiff's  right  of  recovery  for 
the  loss,  of  which  defendant  had  Icnowledge  at 
the  time  of  the  execution  of  the  release,  and  that' 
the  snit  was  brought  for  its  benefit  to  recover 
its  payment,  did  not  constitute  a  departure, 
since  the  ri^ts  of  the  insurer  could  not  be  de- 
feated by  any  transaction  between  defendant 
and  the  nominal  plaintiff  after  defendant  has 
notice  of  the  true  state  of  the  case. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |!  358-884;   Dec.  Dig.  I  180.*] 

Exceptions  from  Caledonia  County  Conrt; 
Wm.  M.  Taylor,  Jndge. 

Action  by  tlie  Cnshman  &  Rankin  Compa- 
ny against  the  Boston  &  Maine  Railroad.  A 
demurrer  to  the  replication  was  overruled, 
and  defendant  excepted.  Affirmed,  and  cause 
remanded. 


Argued  before  ROWELL,  O.  J.,  and  MTTN- 
SON,  WATSON,  HASKLTON,  and  POW- 
ERS, JJ. 

Young  &  Toung,  for  appellant.  Hawe  ft 
Hvvey,  for  appellee. 

WATSON,  J.  The  exceptions  do  not  show 
the  particular  objections  made  below  and 
there  passed  upon,  by  reason  wliereof  It  Is 
urged  that  there  are  no  questions  before 
this  court,  referring  to  Jenness  ▼.  Simpson, 
81  Vt  109,  69  Atl.  646.  In  State  t.  School- 
craft, 72  Vt.  223,  47  Atl.  786,  the  excepUons 
stated  the  respects  In  which  it  was  claimed 
In  the  court  below  the  defects  existed.  In 
this  court  those  points  were  not  presented 
in  argument,  but  new  ones  not  before  raised 
were  urged.  It  was  held  that  the  new 
points  could  not  be  considered.  In  Jenness 
T.  Simpson  the  demurrer  was  special,  assign- 
ing two  causes.  The  exceptions  did  not  show 
that  any  other  ground  was  relied  upon  l>e- 
low.  In  this  court  the  demurrant  under- 
toolc  to  talce  advantage  of  a  third  claimed  de- 
fect reachable  by  the  demurrer  as  general  in 
form.  It  was  considered  that  the  assign- 
ments in  the  demurrer  showed  the  questions 
raised  below,  nothing  appearing  otherwise 
in  the  exceptions,  and  it  was  held  that,  as 
the  record  did  not  show  the  third  claimed 
defect  to  have  been  there  raised  and  passed 
upon,  it  was  not  before  us.  When  the  de- 
murrer Is  general  and  the  exceptions  do  not 
show  the  particular  point  or  points  raised  be- 
low, the  general  practice  in  this  court  has  been 
to  hear  any.  question  presented  within  reach 
of  the  demurrer. 

This  Is  an  action  on  the  case  to  recover  for 
loss  sustained  by  the  destruction  of  the  plain- 
tiff's  buildings  and  contents  by  fire  alleged 
to  have  originated  by  fire  communicated  by 
defendant's  locomotive  engines.  Pleas  the 
general  Issue,  and  special  that,  after  the 
cause  of  action  accrued  and  before  the  com- 
mencement of  this  suit,  the  defendant  re- 
ceived of  the  plaintiff  a  release  executed  by 
him  under  seal,  releasing  and  discharging  It 
from  all  liability  for  loss,  etc.,  sustained  by 
him  on  account  of  or  In  cdnsequence  of  the 
destruction  of  bis  said  property.  In  reply, 
it  is  said  that  before  and  at  the  time  of  the 
fire  the  said  buildings,  etc,  and  leather  board 
stocit.  In  the  declaration  mentioned,  were  In- 
sured to  the  plaintiff  against  all  direct  loss 
or  damage  by  fire  (except  as  In  the  policies 
stated)  by  two  contracts  of  insurance,  one  on 
the  buildings,  etc.,  and  the  other  on  the 
leather  board  stock  by  the  Union  Mutual  Fire 
Insurance  Company,  a  corporation  organis- 
ed and  doing  business  under  the  laws  of  this 
state,  and  that  after  said  fire  and  before 
the  execution  of  th'e  rdease  pleaded,  the  said 
insurance  company  was  forced  and  obliged 
to  and  did  necessarily  pay  to  the  plaintiff  tb* 
sum  of  $1,600  In  satisfaction  of  its  liability 
under  said  contracts  of  Insurance  by  reason 
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of  the  ptafntlfTB  loss  caused  by  said  flre, 
and  tbat  the  said  Insurance  company,  upon 
making  said  payment,  to  the  extent  thereof 
became  subrogated  to  all  right  of  recovery  by 
the  plaintiff  for  the  loss  aforesaid,  of  all 
which  the  defendant  bad  knowledge  at  and 
before  the  time  of  the  execution  of  said 
release;  that  the  Insurance  company  has 
never  received  any  payment  or  compensafion 
for  Its  loss  occasioned  as  aforesaid,  and  this 
suit  is  Instituted  by  It  and  for  its  benefit, 
for  the  purpose  of  recovering  the  amount  of 
Its  said  payment  The  case  Is  here  on  the 
question  of  the  sufficiency  of  the  replication. 
It  is  urged  that  the  owners  of  the  property 
destroyed  and  the  Insurance  company  were 
Jointly  Interested  In  the  cailbe  of  action 
against  the  defendant,  and  both  should  be 
parties  to  the  suit.  But  we  think  It  clear 
that  the  action  is  properly  brought  On  the 
record  the  defendant  is  the  wrongdoer,  and 
is  primarily  liable  for  the  damages.  The 
flre  policies  are  contracts  of  Indemnity,  and, 
to  the  extent  that  the  insurer  was  obliged  to 
pay  on  account  of  the  loss,  it  was  put  In 
the  place  of  the  insured,  and  may  recover 
of  the  defendant  in  the  name  of  the  Insured. 
The  right  of  the  insurer  against  the  defend- 
ant does  not  rest  upon  any  relation  of  con- 
tract or  privity  between  them.  The  legal 
title  is  in  the  plaintiff,  and,  though  after 
payment  the  Insurer  had  the  right  to  bring 
suit  in  the  plalntlfTs  name,  its  rights  are  to 
be  worked  out  through  the  cause  of  action 
which  the  plaintiff  has  against  the  defend- 
ant, and  can  be  enforced  in  his  rights  only. 
In  Mason  v.  Salnsbury,  8  Dong.  00,  26  B.  C. 
liL  60,  the  action  was  on  the  riot  act  to  re- 
cover damages  sustained  by  the  demolition 
of  a  house  in  the  riots  of  1780.  The  loss 
had  been  paid  by  the  Insarers,  for  whose 
benefit  the  action  was  brought  in  the  name 
of  the  insured  by  his  consent.  The  defend- 
ant said  It  was  Impossible  that  a  plaintiff 
could  recover  in  respect  of  that  for  which 
he  had  already  received  a  satisfaction.  Lord 
Mansfield  said :  "The  question,  then,  comes 
to  this:  Can  the  owner,  having  insured, 
sue  the  hundred?  Who  is  first  liable?  If 
the  hundred,  it  makes  no  difference.  If  the 
insurer,  then  It  Is  a  satisfaction,  and  the 
hundred  is  not  liable.  But  the  contrary  is 
evident  from  the  nature  of  the  contract  of 
Insurance.  It  is  an  Indemnity.  Every  day 
the  insurer  is  put  In  the  place  of  the  insured. 
In  every  abandonment  It  Is  so.  The  insurer 
uses  the  name  of  the  Insured."  In  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Commercial  Union  Ins. 
Co.,  139  U.  S.  223,  11  Sup.  Ct  554,  35  L.  Ed. 
154,  it  Is  said  that  the  right  of  the  insurer 
"arises  out  of  the  nature  of  the  contract  of 
insurance  as  a  contract  of  indemnity,  and 
Is  derived  from  the  assured  alone,  and  can 
be  enforced  in  his  right  only.  By  the  strict 
rules  of  the  common  law  it  must  be  asserted 
in  the  name  of  the  assured.  In  a  court 
of  equity  or  of  admiralty,  or  under  some  state 
codes,  it  may  be  asserted  by  the  Insurer  in 


his  own  name;  but  in  any  form  of  remedy 
the  Insurer  can  take  nothing  by  subrogation 
but  the  rights  of  the  assured."  Rockingham 
Mut.  Fire  Ins.  Co.  v.  Bosher,  39  Me.  253.  63 
Am.  Dec.  618;  Home  Mut  Ins.  Co.  v.  Ore- 
gon Ry.  &  N.  Co.,  20  Or.  669,  26  Pac.  857, 
23  Am.  St  Rep.  151. 

Nor  is  the  release  pleaded  a  bar  to  this 
suit  The  replication  shows  tbat  before  and 
at  the  time  of  the  execution  thereof,  the  de- 
fendant bad  knowledge  that  the  plaintiff  bad 
received  the  amount  of  the  Ifasurance  from 
the  insurance  company.  The  acceptance  of 
payment  by  the  plaintiff  from  the  insurer 
constituted  an  equitable  assignment  to  that 
extent,  which  authorized  the  latter  to  sue 
in  the  name  of  the  insured  for  his  own  bene- 
fit This  right  a  court  of  law  will  pro- 
tect and  the  release  subsequently  given  by 
the  Insured  to  the  defendant  having  knowl- 
edge of  such  payment  is  not  a  bar  to  this 
action.  Payne  v.  Rogers,  1  Doug.  407;  Hart 
V.  Western  R.  R.  Corp.,  13  Mete.  (Mass.)  99, 
46  Am.  Dec.  719;  Conn.  Flre  Ins.  Co.  ▼. 
Brie  Ry.  Co.,  73  N.  T.  899,  29  Am.  "Rep.  171; 
Monmouth  Mut  Ins.  Co.  t.  Hutchinson,  21 
N.  J.  Eq.  107. 

It  is  further  contended  that  the  replica- 
tion departs  from  the  declaration.  In  ac- 
tions brought  by  the  Insured  to  recover  dam- 
ages for  loss  of  property  destroyed  by  fire 
so  originating,  no  deduction  In  damages  will 
be  made  on  account  of  Insurance  having 
been<  paid  to  the  owner.  Mason  t.  Salns- 
bury, cited  above;  Clark  v.  Hundred  of  Bly- 
thlng,  2  Barn.  &  C.  254,  9  R  0.  L.  77;  Yates 
V.  White,  4  Blng.  N.  S.  272,  33  E.  C.  L.  349; 
Harding  t.  Townshend,  43  Vt  536,  5  Am. 
Rep.  804.  But  when  compensation  is  re- 
ceived on  recovery,  the  insured  stands  as 
trustee  for  the  Insurer  to  the  extent  of  the 
part  of  the  loss  paid  by  It  Randall  r. 
Cockran,  1  Ves.  98.  When,  after  payment 
by  the  insurer,  suit  is  brought  by  it  In  the 
name  of  the  insured,  generally  the  wrong- 
doer must  respond  in  such  action  for  the 
full  damages  caused  by  Its  negligence,  and, 
if  only  part  of  the  loss  has  been  paid  by  the 
insurer,  the  insured  is  entitled  to  the  resi- 
due, but  as  to  the  division  between  them,  the 
wrongdoer  has  no  concern.  Mobile,  etc.,  R. 
Co.  V.  Jurey,  111  U.  S.  584,  4  Sup.  Ct  566,  28 
I..  Ed.  527.  Thus  It  is  seen  that  the  right 
of  recovery  In  the  name  of  the  Insured  for 
the  benefit  of  the  Insurer  does  not  depend 
upon  allegations  In  the  declaration  other 
than  or  different  from  those  necessary  for 
a  recovery  by  the  owner  of  the  property  and 
for  his  own  benefit  In  the  case  before  us 
a  release  from  the  Insured  being  pleaded 
in  bar,  facts  are  replied  which  In  law  show 
that  notwithstanding  such  release  a  re- 
covery may  be  bad  for  the  benefit  of  the 
Insurer  to  the  extent  of  its  right  under  the 
equitable  assignment  In  Winch  v.  Keeley, 
1  T.  R.  618,  the  action  was  indebitatus  as- 
sumpsit plea  that  after  the  day  of  mak- 
ing   the  promises,   etc,   the   plaintiff   be- 
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came  a  banlcrapt,  ete.,  and  that  his  com- 
missioners asslKned  bis  effects  to  the  as- 
signees, by  virtue  of  which  defendant  Is 
chargeable  to  pay  the  sums  of  money  men- 
tioned to  the  assignees.  The  plalntUf  re- 
plied that,  before  he  became  a  bankrupt,  in 
consideration  of  the  matters  and  things  set 
forth,  he  bargained,  sold,  assigned,  and 
transferred  the  demand  In  question  to  one 
Joseph  Searle,  and  that  the  writ  in  suit 
was  sued  out  in  his  name  for  and  on  behalf 
of  said  Searle.  On  demurrer  the  replica- 
tion was  held  sufficient  This  case  Is  re- 
ferred to  with  approval  In  Strong  y.  Strong, 
2  Alk.  873.  also  in  Day  ▼.  Abbott,  15  Vt 
632,  wherein  it  is  said  that  when  the  Inters 
est  of  the  assignee  cannot  be  given  In  evi- 
dence under  the  general  issue,  and  can  be 
protected  in  no  way  except  by  a  replication 
setting  forth  the  transfer  and  assignment 
such  repllcntlon  Is  good.  In  Timan  v.  L6- 
land,  6  Hill  (N.  Y.)  237,  It  is  said  that  the 
Tights  of  persons  beneficially  Interested  in 
tlie  demand,  who  necessarily  sue  in  the  name 
of  another,  cannot  be  defeated  by  any  trans- 
action between  the  defendant  and  the  nomi- 
nal plaiutlff,  after  the  former  has  notice  of 
the  true  state  of  the  case;  and.  If  the  de- 
fendant pleads  a  release  or  other  matter  of 
defense,  the  plaintiff  replies,  setting  up  the 
assignment  and  notice,  or  such  other  an- 
swer to  the  plea  as  the  nature  of  the  case 
may  require.  By  reason  of  the  defendants' 
pleas  the  new  facts  replied  become  material. 
They  do  not  depart  from  the  declaration, 
but  consist  with  and  support  it  Carpenter 
v.  McClure.  38  Vt  375;  Long  v.  Jackson,  2 
Wils.  8;  Ilnllett  v.  Slidell,  11  Johns.  (N. 
T.)  66;  Fowler  v.  Macomb,  2  Root  (Conn.) 
888;  Breck  v.  Blanchard,  22  N.  H.  303. 
Judgment  affirmed,  and  cause  remanded. 


JOHNSON  ▼.  ADAMS  et  aL 

(Supreme  Court  of  Vermont.     Oenexal  Term. 
Oct  6,  1909.) 

1.  INTBBPLEADEB     (i     11*)— BlOHT    TO     MAIK- 
TAIN. 

Where  an  agent  Is  sued  by  bis  priacipal 
or  a  bailee  by  his  bailor,  and  at  the  same  time 
a  third  person  asserts  a  title  adverse  to  that  of 
the  priuoipal  or  the  bailor,  a  bill  of  interplead- 
er cannot  be  maintained  against  the  conflict- 
ing claims,  but  where  the  claim  of  the  third 
person  is  under  a  title  derived  from  that  of  the 
principnl  or  the  bailor,,  and  acknowledges  and 
does  not  deny  that  title,  a  bill  of  interpleader 
is  maintDiimhle. 

[Ed.  Note.— I<'or  other  cases,  see  Interpleader, 
Cent  Dig.  i|  18-19;    Dec.  Dig.  |  11.*] 

2.  IlfTEBPLBADEB    (|     11*)— RlQHT    W>    MAIN- 
TAIN. 

Mliere  a  dnuKhter  two  days  after  the  death 
of  her  father  placed  money  in  the  hands  of  a 
third  person,  who  returned  to  her  a  part  of  it, 
and  deposited  the  balance  in  a  savings  bank,  and 
the  dauKhter  claimed  that  the  money  had  been 
given  to  her  by  her  father  and  demanded  the 
return  of  it.  and  the  administrator  of  the  father 


claimed  that  the  money  belonged  ts  the  estats 
and  demanded  it  of  the  third  person,  the  third 
person  could  not  maintain  a  bill  of  interplead- 
er against  the  daughter  and  administrator,  for 
the  third  person  was  a  mere  agent  or  bailee, 
and  the  administrator's  title  must  be  treated  as 
adverse  and  paramount  to  the  title  claimed  bx 
the  daughter. 

TEd.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  ||  18-19;    Dec.  Dig.  |  ll.»] 

Appeal  in  C!hancery,  Windham  (bounty; 
€teo.  M.  Powers,  Chancelldr. 

Bill  of  Interpleader  by  E^ma  I*  John- 
son  against  Minnie  E.  Adams  and  A.  W.  J. 
Wilkins,  administrator  of  Coaue's  estate. 
From  a  decree  of  Interpleader  defendant 
A.  W.  J.  Wilkins,  administrator,  appeals. 
Beversed  and  remanded. 

Argued  before  BOWELL.  C.  X,  and  MUN- 
SON,  WATSON,  and  HASELTON,  JJ. 

Arthur  P.  (Carpenter,  for  orator.  Clarke 
C.  Fitts  and  Harold  E.  Whitney,  for  defend- 
ant 

BOWELL,  C.  I.  This  is  «  btU  of  lntei<- 
pleader.  It  alleges  thpt  on  such  'a  day  the 
defendant  Adams  placed  in  the  hands  of  the 
oratrlx  $1,100,  ?100  of  which  she  soon  re- 
turned to  said  Adams,  and  deposited  the 
balance  In  a  savings  bank  in  her  own  name 
and  that  of  another,  and  took  a  book  there- 
for, which  she  still  retains;  that  the  de- 
fendant Adams  Is  a'daughttf  of  the  intes- 
tate, who  died  two  days  l>efore  the  money 
was  placed  in  the  bands  of  the  oratrlx; 
that  the  defendant  Wilkins  is  the  adminis- 
trator of  the  intestate's  estate,  that  Adams 
claims  that  the  money  was  given  to  her  by 
her  father  when -in  life,  and  therefore  be- 
longs to  her  in  her  own  right  and  has  de- 
manded it  of  the  oratrlx,  while  Wilkins 
claims  that  it  belongs  to  the  IntesCate's  es- 
tate, and  has  also  demanded  it  of  the  ora- 
trlx, and  cited  her  before  the  probate  court 
for  examination  concerning  it  and  that  she 
is  informed  and  believes  that  each  of  the 
defendants  will  sue  her  for  the  money  if  not 
restrained.  She  disclaims  all  interest  in  the 
money,  alleges  her  indifference  between  the 
defendants,  and  avers  her  readiness  and 
willingness  to  pay  the  money  into  court 
and  prays  that  the  defendants  lie  required 
to  Interplead.  The  defendant  Adams  filed 
what  is  denominated  a  cross-bill,  which  al- 
leges that  her  father  delivered  the  inoney 
to  her  as  a  gift  to  have  and  to  hold  to  her 
own  use  forever.  The  defendant  Wilkins 
demurred  to  this  cross-bill  for  want  of  equi- 
ty, and  also  answered  it  denying  that  the 
money  was  given  to  the  defendant  Adams 
as  she  claims,  and  alleging  that  her  fathtf 
gave  it  to  her  to  be  held  in  tnist  for  his 
benefit  and  to  be  returned  to  him  or  his  as- 
signs or  legal  representatives  on  demand, 
and  that  her  father  demanded  it  of  her,  but 
that  she  refused  to  return  it  to  htm,  but  on 
the  contrary,  converted  it  to  her  own  use 
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(niTidalently  and  against  the  right  of  her 
father,  and  Insletlng  that  the  matter  In  dla- 
pnte  between  blm  and  the  said  Adams  Is 
properly  cognizable  only  at  law,  and  not  in 
equity.  The  defendant  Wllklns  also  an- 
swered the  original  bill,  to  which  no  repli- 
cation was  filed.  The  view  we  take  of  the 
case  renders  it  unnecessary  to  state  the  sub- 
stance of  tills  answer. 

The  case  was  tried  below  .on  the  plead- 
ings, which  are  somewhat  Irregular,  and  a 
decree  of  interpleader  rendered,  from  which 
the  defendant  Wllklns  appealed.  It  has 
been  presented  here  as  It  was  there,  and  la 
ruled  upon  as  presented.  The  oratrlz  claims 
that  all  the  facts  necessary  for  a  bill  of  in- 
terpleader are  present;  that  the  appellant's 
answer  traverses  no  material  fact  alleged 
In  her  bill,  and  therefore  admits  and  estab- 
lishes them;  and  that  consequently  her  bill 
should  be  maintained.  The  appellant  ob- 
jects, among  other  things,  that  on  the  state- 
ments of  ber  bin  the  oratrlx  must  be  treat- 
ed as  an  agent  or  a  bailee,  and  therefore 
cannot  maintain  her  suit;  that  the  cross- 
bill of  the  defendant  Adams,  being  but  a 
dependency  of  the  original  bill,  must  fall 
with  it,  and,  besides,  that  it  shows  no 
ground  for  equitable  relief.  It  la  true  that 
on  the  statements  of  ber  bill  the  oratiix 
must  be  treated  as  a  mere  agent  or  bailee. 
It  Is  also  true  that  the  title  claimed  by  the 
appellant  must  be  treated,  not  as  derived 
from  the  defendant  Adams,  but  as  adverse 
and  paramount  to  the  title  claimed  by  her. 
These  tilings  being  so,  she  cannot  maintain 
her  bll),  for  it  is  settled  law  that  if  an  agent 
is  sued  by  his  principal  or  a  bailee  by  bis 
bailor,  and  the  like,  and  at  the  same  time  a 
third  person  asserts  a  title  adverse  and 
inramount  to  that  of  the  principal  6r  the 
bailor,  a  bill  of  interpleader  cannot  in  geA- 
eral  be  maintained  against  the  conflicting 
claimants,  because  from  the  very  nature  of 
the  relation  there  is  an  Independent  personal 
liability  of  the  agent  to  his  principal  and  the 
bailee  to  his  bailor  in  respect  of  the  subject- 
matter  of  the  litigation,  and,  in  order  to 
maintain  a  bill  of  Interpleader,  the  orator 
must  have  incurred  no  Independent  liabili- 
ty to  either  of  the  defendants.  But  when 
the  claim  of  the  third  person,  Instead  of  be- 
ing under  an  adverse,  paramount  title,  la  un- 
der a  title  derived  from  that  of  the  princi- 
pal or  the  bailor,  and  acknowledges,  and 
does  not  deny,  that  title,  a  bill  of  inter- 
pleader is  maintainable.  8  Pom.  Eq.  {|  1326, 
1327. 

Judge  Story  aaya  that  the  true  ground  on 
which  the  doctrine  stands  that  a  bill  of  In- 
terpleader cannot  be  maintained  in  such 
cases  lies  deeper  than  the  mere  statement  of 


it  indicates,  and  Is  not  ao  much  an  independ- 
ent rule  as  a  necessary  consequence  of  all 
interpleading,  and  la  essentially  founded  In 
privity  of  rights  or  contract  between  the 
parties,  independent  of  the  title  to  the  prpp- 
erty  or  to  the  debt  or  duty  in  question,  and 
which  may  not  depend  upon  the  question  of 
title  at  all.  2  Story's  Eq.  (Redf.  Ed.)  {  817b. 
Lord  Cottenham  says  the  aame  thing  in 
Crawshay  v.  Thornton,  2  Myl.  &  Craig,  1. 
So  In  Pearson  v.  Oardon,  2  Rus.  &  Myl.  606, 
Lord  Brougham  says  it  is  quite  clear  that 
to  .a  party  in  the  situation  of  an  agent  hav- 
ing no  claim  against  his  principal  no  bill  of 
Interpleader  will  lie  If  there  is  nothing  to 
qualify  his  agency,  and  no  privity  between 
the  priacipal  and  the  other  party  claiming, 
so  as  to  make  them  in  a  manner  Joint  bail- 
ors. In  Third  National  Bank  v.  SkllUngs,  etc 
Lumber  Co.,  132  Mass.  410.  the  bill  alleged 
that  Babson  delivered  to  the  plaintiff  a  draft 
on  New  York  for  collection,  which  It  collect- 
ed and  credited  to  Babson,  that  the  SkllUngs 
Company  contended  that  the  draft  was  held 
by  Babson  as  Its  agent  and  was  its  proper- 
ty, and  that  the  proceeds  belonged  to  it, 
while  Babson'B  executrix  contended  that  the 
proceeds  belonged  to  hia  estate.  The  court 
said  that  the  bill  did  not  present  a  proper 
case  for  a  bill  of  Interpleader,  for  that  there 
was  no  privity  between  the  plaintiff  and 
SklllingB  Company,  as  it  did  not  claim  the 
fund  through  any  privity  with  Babson,  but 
by  a  title  paramount  and  adverse  to  bis; 
that  the  plaintiff  was  not  a  mere  stakehold- 
er, but  was  the  debtor  of  Babson,  standing 
in  privity  with  him  alone.  The  court  said 
that  the  authorities  support  the  rule  that  In 
such  a  case  a  bill  of  Interpleader  will  not 
lie,  but  that  the  remedy  is  at  law;  that 
such  a  bill  will  lie  only  when  two  parties 
claim  of  a  third  the  same  debt  or  duty  by 
virtue  of  some  privity  existing  between  them. 
It  Illustrated  the  proposition  by  saying  that 
if  one  deposits  property  or  money  in  the 
hands  of  another,  not  as  a  stakeholder  for 
both  parties,  but  as  his  agent  or  bailee,  and 
the  deposit  Is  claimed  by  a  third  person  un- 
der an  independent  title,  neither  the  agent 
nor  the  principal  can  maintain  a  bill  of  inter- ' 
pleader.  So  an  attorney  cannot  maintain  a 
bill  of  interpleader  to  settle  the  claim  to  the 
money  he  has  collected  for  his  client  when 
a  mere  stranger  claims  the  money  on  the 
ground  that  the  security  on  which  it  was  col- 
lected was  originally  obtained  by  the  client 
wrongfully.  Marvin  t.  Ellwood,  11  Paige 
(N.  Y.)  366. 

Decree  reversed  and  cause  remanded,  with 
directions  to  dismiss  the  bill,  with  costs  in 
this  court  and  with  or  without' costs  below 
aa  may  be  there  determined. 
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Ex  parte  ALLEN. 

(Supreme  Court  of  Vermont    Lamoille.    Oct  6, 
1900.) 

1.  .CoNaPTiTUTiONAL  Law  (|  309»)— Dth:  Pbo- 
CKSS  OF  Law— PowEB  to  Restrain  Insane 
Person. 

At  common  law  an  insane  person,  if  dan- 
gerous, may  be  temporarily  restrained  without 
legal  process  preliminary  to  the  institution  of 
judicial  proceedings  for  the  determinntion  of 
his  mental  condition,  but,  where  tiie  confinement 
is  permanent,  the  person  confined  is  deprived  of 
his  liberty,  which,  if  lawful,  must  be  in  pursu- 
ance of  a  jud.^ment  of  a  court  of  competent. ju- 
risdiction, after  such  person  has  had  sufficient 
notice  and  an  adequate  opportunity  to  defend 
as  guaranteed  by  Const  c  1,  art.  10,  and  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  i{  929-830;  Dec.  Dig.  { 
S09.*l 

2/  Constitutionai,  Law  (|  309*)— Dub  Pro- 
cess or  Law— Restraint  of  insane  Per- 
son. 

P.  S.  3716-3718,  providing  for  a  court  of 
inquiry  for  the  commitment  oi  insane  poor  to 
the  state  hospital  for  the  insane,  must  be  con- 
striked  in  the  light  of  the  common  law  which 
requires  notice  to  the  alleged  insane,  and  an 
opportunity  to  be  present  at  the  inquiry  and 
defend,  and,  when  so  construed,  the  statute  is 
not  violative  of  Const,  c.  1,  art.  10.  and  the  four 
teenth  amendment  to  the  federal  Constitution. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  929-930;  Dec.  Dig.  I 
809.»] 

8.  Constitutiohai,  Law  (8  809*)— Due  Pro- 
cess of  Law. 

Where  one's  right  to  a  hearing  depends  on 
the  favor  or  discretion  of  the  tribunal  deciding 
the  question  at  issue,  he  is  not  protected  in  his 
constitutional  right  to  due  process  of  law,  for 
the  law  must  require  notice  to  him,  give  him  a 
right  to  a  hearing,  and  an  bpportunity  to  be 
heard. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SI  '929,  930;  Dec.  Dig.  t 
300.*] 

4u  Insane  Pehsons  (§  2*)  —  Constitutiokai, 
Law  (8  255»)— Inouisitions— Evidenck. 
The  certificate  of  physicians  prescribed  by 
P.  S.  375.V3756.  providing  for  physicians'  cer- 
tificates of  insanity  for  the  admission  of  persons 
fo  insane  hospitals,  etc.,  is  given  in  a  proceed- 
ing devoid  of  due  process  of  law,  for  the  phy- 
sicians are  not  commissioned  by  any  court  or 
public  authority  to  act  in  that  capacity,  and 
'  their  examination  may  be  made  without  notice 
to  or  knowledge  by  the  alleged  insane  person, 
and  they  may  base  such  certificate  solely  on 
such  examination  without  hearing  any  evidence 
offered  by  the  alleged  insane  person,  and  such 
a  certificate  when  used  before  a  court  of  in- 
quiry under  sections  3716  and  3718,  providing 
for  a  court  of  inquiry  for  the  removal  of  insane 
paupers  to  the  state  hospital  for  the  insane,  can- 
not have  the  force  of  a  judicial  determination 
by  which  the  condition  of  the  alleged  insane  per^ 
son  ix  fixed,  but  is  only  prima  facie  evidence  of 
insanity. 

[EJd.  Note.— For  other  eases,  see  Insane  Per- 
sons, Cent  Dig.  81.4-101  Dec-  Di^-  «  2:»  Con- 
stitutional Law,  Cent  Dig,  81  736-745;  Dec. 
Dig.  8  255.»] 

6.  Insane  Persons  (8  49*)— Inquisition— Ju- 
risdiction. 

The  presence  of  the  certificate  of  physicians 
prescribed   by   P.   S.   3753-3756,   providing   for 


physicians'  certificates  of  Insanity  for  admission 
of  persons  to  insane  hospitals,  is  essential  to 
the  jurisdiction  of  the  judge  of  probate  in  pro- 
ceedings under  sections  3716  and  3718,  provid- 
ing for  a  court  of  inquiry  for  the  commitment 
of  inaane  paupers  to  the  state  hospital  for  the 
insane. 

[Ekl.  Note.— For  other  caaes,  see  Insane  Per- 
sona, Cent  Dig.  |  78;    Dec.  Dig.  |  «.*] 

6.  Insane  Persons  (|  49*)  —  Inquibitioii  — 
Power  of  Codbt— Statutes. 

The  judge  of  probate  in  proceedings  under 
P.  S.  3716-3718  to  determine  the  mental  con- 
dition of  state  panpers,  and  providing  that 
where  the  judge  finds  that  such  insane  person  is 
liable  to  be  supported  by  the  state,  and  the  in- 
sanity of  the  person  is  certified  in  writing  by 
two  legally  qualified  physicians,  "he  shall  issne 
an  order  for  the  removal  of  such  insane  person 
to  the"  hospital,  acts  judicially,  and  he  cannot 
issue  the  order  of  removal  without  having  fonnd 
the  facts  requisite  as  a  basis  therefor,  and  he 
must  find  on  competent  evidence  not  only  that 
the  alleged  insane  person  is  destitute  and  with- 
out relatives  bound  by  law  to  support  him,  hot 
he  must  also  find  that  such  a  person  is  insane 
and  is  dangerous,  since  section  3759  provides 
that  demented  persona  who  are  not  dangerous 
shall  not  be  confined  in  a  hospital  for  Oie  in- 
sane. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  8  40.*] 

7.  Insane  Persons  (8  26*)— Inquisixiow  of 
LuNACT— Presumptive  Evidence. 

An  inquisition  of  lunacy  is  only  presump- 
tive evidence  of  insanity,  and  is  traversible  aa 
a  matter  of  right  by  the  alleged  lunatic,  and 
may  be  sent  to  a  court  of  common  law  to  be 
tried  by  jury. 

[Ed.  Note. — For  other  cases,  see  Inaane  Per- 
sons, Cent  Dig.  88  86,  38;  Dec.  Dig.  8  26.*] 

8.  Constitutional  Law  (8  811*)— Inquisi- 
tions—Presumptive  EvioBNCB— Power  of 
Legislature. 

The  Legislature  may  provide  that  the  cer- 
tificate of  physicians  prescribed  by  P.  S.  3753- 
3756,  providing  for  physicians'  certificate  of  in- 
sanity aa  a  condition  for  admission  of  insane 
persons  to  insane  hospitals,  shall  be  received  as 
evidence  of  insanity  in  proceedings  to  determine 
the  question  of  insanity,  but  it  has  no  power 
under  the  pretense  of  prescribing  rules  for  the 
presentation  of  evidence  to  preclude  the  alleged 
insane  person  from  establishing  his  rights  in  op- 
position thereto. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig,  |  932;    Dec.  Dig-  I  311.*] 

9.  constitutionai,  law  (8  48*)— statutes— 
Construction  in  Favor  of  Validitt. 

Where  two  constructions  of  a  statute  are 
equally  obvious,  the  court  must  adopt  the  one 
which  is  in  harmony  with  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  46;   Dec.  Dig.  8  48.*] 

10.  Insane  Persons  (8  49*)— Inquisition*— 
Jurisdiction  or  Court. 

The  judge  of  probate  has  no  power  to  act 
under  P.  S.  3716-3718,  providing  for  a  court 
of  inquiry  before  the  judge  of  probnte  tor  the 
removal  of  insane  paupera  to  the  state  hospital 
for  the  insane,  etc.,  before  reasonable  notice  has 
been  given  to  the  alleged  insane  pauper. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec  Dig.  8  49.*] 

11.  Insane  Persons  (8  49*)— Ikquisitionb— 
Jurisdiction  ot  Court. 

The  probate  court  is  one  of  special  and  lim- 
ited jurisdiction,  and  it  can  proceed  in  hearings 
under  P.  S.  3716-3718,  providing  for  a  court 
of  inquiry  for  the  removal  of  insane  paupers 
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to  the  state  hospital  for  the  insane,  only  by 
strictly  conforming  to  the  statute,  and  an  order 
for  the  removal  of  a  pauper  to  the  hospital  must 
chow  the  jurisdictional  facta. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sona, Dec.  Die.  I  49.*] 

12.  IKSANE    PeBSONS    (J    40*)— IWQOISITIONS— 
JXJKISniCTION   OF   COUBT. 

Where  the  record  in  proceedings  nnder  P. 
S.  3716-3718,  culminating  in  an  order  of  remov- 
al of  a  pauper  to  the  insane  hospital,  showed 
that  two  of  the  questions  of  fact  essential  to 
the  issuing  of  the  order  were  not  beard  and  de- 
termined by  the  court  of  inquiry  under  the  stat- 
ute, and  did  not  show  that  the  hearing  had  was 
on  required  notice  to  the  alleged  insane  person, 
the  order  of  removal  was  void. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  i  78;   Dec.  Dig.  i  49.*] 

13.  Insane  Persons  (|  49*)— Inquisitions— 

APPEAIt-STATUTES. 

The  right  of  appeal  given  by  Laws  1908, 
p.  81,  No.  94,  amending  P.  S.  375T,  from  the 
decision  of  the  physicians  certifying  to  the  in- 
sanity of  a  person  to  the  insane  person  or  to  any 
next  friend  or  relative  to  the  probate  court  with 
the  right  to  a  trial  by  jury,  and  providing  that 
any  person  detained  at  any  hospital  when  the 
amendatory  act  tool:  effect  shall  be  entitled  to 
such  appeal,  has  no  application  where  before  the 
passage  of  the  act  an  insane  person  was  remov- 
ed to  the  hospital  tor  the  insane  as  an  Insane 
pauper  by  order  of  a  judge  of  probate,  in  pro- 
ceedings under  sections  3715  and  3719,  for  in 
such  a  case  the  commitment  and  detention  are 
not  on  the  certificate  of  physicians,  but  by  yir- 
tne  of  an  order  of  the  judge  of  probate. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  i  49.*] 

14.  INSANB  Persons  (§  50*)— Jubisdiotion  of 
Court. 

Where  a  person  illegally  confined  in  the 
hospital  for  the  insane  is  insane  and  is  dan- 
gerous, the  court  may  restrain  him  until  resort 
can  be  had  to  orderly  means  to  place  him  under 
permanent  legal  restraint. 

l^i.  Note.— For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  (  (H).*] 

15.  Habeas  Corpus  (5§  100.  109*)— Jurisdic- 
tion OF  Court— Insane  Persons. 

Where,  in  habeas  corpus  for  the  discharge 
of  a  person  illegally  confined  in  the  state  hos- 
pital for  the  insane,  the  record  affords  no  in- 
formation as  to  his  mental  condition,  the  court 
nnder  its  common-law  jurisdiction  over  Inna- 
tics  may  determine  on  its  own  information 
whether  such  person  is  insane  and  dangerous, 
and,  on  finding  him  insane  and  dangerous,  it 
may  temporarily  restrain  him  pending  regular 
proceedings  to  place  him  nnder  permanent  legal 
restraint. 

[Ed.  Xote. — Fop  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  SS  85,  97,  98 ;  Dec.  Dig.  |§  100, 
109.*] 

Habeas  corpus  for  the  discharge  of  Lydia 
Ann  Allen  from  the  state  hospital  for  the  In- 
sane.   Writ  granted. 

Argued  before  MUNSON,  WATSON,  HAS- 
BLTON,  and  POWERS,  JJ. 

F.  S.  Rogers,  for  relator. 

WATSON,  J.  It  appears  from  the  com- 
plaint and  the  respondent's  return  that 
Lydia  Ann  Allen  -was  committed  to  the  Ver- 
mont State  Hospital  for  the  Insane  at  Wa- 
terbury  on  the  17th  day  of  October,  1906, 
by  vlrtne  of  an  order  of  remoTal  made  by 


the  Judge  of  probate  for  the  district  In 
which  she  lives,  as  an  Insane  state  pauper, 
and  the  certificate  of  two  physicians  as  to 
her  insanity  was  left  v^lth  the  respondent 
as  superintendent  of  said  hospital  by  the 
authorized  person  executing  the  order  and 
In  connectloif  therewith,  and  that  by  virtue 
of  said  order  and  the  certificate  of  the  phy- 
sicians, and  not  otherwise,  she  hitherto  has 
been  and  now  Is  there  detained.  It  Is  al- 
leged In  the  complaint  that  the  said  Lydia 
Ann  has  never  had  any  hearing  nor  notice 
of  any  hearing  on  the  question  of  her  in- 
sanity, nor  on  the  question  of  her  removal 
and  commitment  to  the  hospital  and  con- 
finement therein,  and  that  all  proceedings 
under  which  she  was  thus  committed  and  is 
DOW  detained  are  lll^al,  unconstitutional, 
and' void.  No  claim  is  made  but  that  the 
certificate  of  Insanity  was  made  by  legally 
qualified  physicians  and  upon  an  exami- 
nation made  by  them  In  accordance  with 
the  specific  provisions  of  the  statute  under 
which  they  acted;  but  it  is  said  that  those 
provisions  do  not  answer  the  requirements 
of  due  process  of  law  guaranteed  by  the 
Constitutions  of  this  state  and  of  the  Unit- 
ed States. 

By  P.  S.  3753,  no  person  except  as  provid- 
ed in  chapter  167  shall  be  admitted  to  or 
detained  in  a  hospital  for  the  Insane  as  a 
patient  or  Inmate  except  upon  the  certifi- 
cate of  such  person's  insanity  made  by  two 
legally  qualified  physicians,  residents  of  this 
state.  The  certificate  shall  contain  a  state- 
ment that  the  physicians  making  the  same 
are  each  legally  qualified  to  practice  as  a 
physician  in  the  state  and  the  reasons  for 
adjudging  such  person  Insane.     By  section 

3754  the  physicians  shall  subscribe  and  make 
oath  to  the  certificate  before  a  magistrate  au- 
thorized to  administer  oaths.  The  magis- 
trate shall  append  thereto  his  jurat,  and  cer- 
tify therein  that  the  physicians  are  of  un- 
questionable Integrity  and  skill.    By- section 

3755  the  certificate  shall  be  made  and  sworn 
to  not  more  than  10  days  before  the  admis- 
sion of  the  Insane  person  to  the  hospital  for 
the  Insane  unless  a  longer  time  Is  required 
to  dispose  of  an  appeal  taken  from  the  deci- 
sion of  the  physicians  as  provided  by  law, 
and  shall  be  In  the  bands  of  the  proper  oi&- 
cer  of  the  hospital  at  the  time  the  Insane 
person  is  received  therein.  By  section  3756 
the  certificate  of  the  physicians  shall  be  giv- 
en only  aft»  a  careful  examination  of  the 
supposed  Insane  person  made  not  more  than 
five  days  previous  to  making  the  certificate. 
As  seen  this  statute  requires  the  physicians 
to  make  a  careful  examination  of  the  sup- 
posed Insane  person  within  a  specified  time 
before  giving  a  certificate,  but  it  contains 
no  provision  for  prior  notice  to  such  per- 
son, and  there  would  seem  to  be  no  dlflBcnl- 
ty  in  making  an  examination  requisite  to 
a  certificate  in  compliance  with  the  requlre- 


•For  other  cum  see  saiq*  topW  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  4at«,  *  Reporter  IndesM 
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menta  of  the  statnte  without  any  knowledge 
or  suspicion  by  the  one  under  examination 
as  to  what  is  being  done,  or  the  purpose  ot 
It.  An  appeal  from  the  decision  of  .the  phy- 
Blcians  to  the  board  of  supervisors  of  the  In- 
sane could  be  had  by  the  next  friend  or  rel- 
ative of  the  person  whose  insanity  was  so 
certified  (P.  8.  3767),  but  no  right  of  appeal 
was  given  to  such  person,  nor  was  there  any 
provision  explicitly  requiring  the  examina- 
tion of  the  case  by  the  appellate  board  to  be 
on  notice  to  him,  nor  in  his  presence,  when 
an  appeal  was  taken  by  one  having  such 
right  No  appeal  was  taken  in  this  instance, 
consequently  that  particular  portion  of  the 
statute  is  material  here  only  as  it  is  a  part 
of  the  whole  involved  and  necessarily  ex- 
amined in  the  proper  solution  of  the  consti- 
tutional question  presented.  By  P.  8.  3715, 
Insane  persons  in  a  town  destitute  of  means 
to  support  themselves,  and  without  rela- 
tives In  the  state  bound  by  law  to  support 
them,  shall  while  in  a  hospital  for  the  in- 
sane be  supported  by  the  state.  By  section 
3716  the  selectmen  of  such  town  shall  on 
application  of  the  overseer  of  the  poor  as- 
certain whether  such  insane  person  Is  lia- 
ble to  be  supported  by  the  state,  and  may 
Institute  a  court  of  inquiry  before  the  Judge 
of  probate  of  the  district  In  which  the  town 
Is  situated,  giving  at  least  10  days'  notice 
thereof  to  the  state's  attorney  of  the  coun- 
ty. By  section  8717  the  state's  attorney,  or. 
In  case  he  Is  unable  to  attend,  an  attorney 
appointed  by  the  probate  court,  shall  In- 
vestigate the  case;  and,  if  he  finds  that  the 
Insane  person  Is  not  liable  to  be  supported 
by  the  state,  he  shall  attend  the  court  of  In- 
quta7,  and  produce,  at  the  expense  of  the  state 
such  witnesses  and  testimony  as  he  deems 
advisable  for  the  protection  of  the  rights  of 
the  state.  By  section  8718,  If  the  judge  of 
probate  finds  from  the  evidence  that  such 
Insane  person  is  liable  to  be  supported  by 
the  state,  as  aforesaid,  and  the  Insanity  of 
such  person  is  certified  In  writing,  duly 
sworn  to,  by  two  legally  qualified  physlcans, 
residents  of  this  state,  "he  shall  issue  an  or- 
der for  the  removal  of  such  Insane  person 
to  the  Vermont  State  Hospital  for  the  In- 
sane at  Waterbury,  or  to  the  Brattleboro 
Retreat  at  Brattleboro,  to  be  there  support- 
ed." By  section  3719  an  officer  or  other 
person  appointed  by  the  judge  of  probate 
shall  remove  such  insane  person  to  said  hos- 
pital or  retreat,  and  leave  with  the  superin- 
tendent or  one  of  the  trustees  thereof  a  copy 
of  such  order,  with  his  return  thereon,  and 
also  the  cartlflcate  of  the  two  physicians  as 
to  the  insanity  of  such  person,  which  shall 
be  a  sufficient  warrant  for  receiving  him 
therein. 

It  will  be  observed  that,  when  a  court  of 
Inquiry  Is  instituted  under  the  statutory  pro- 
visions above  given,  the  only  notice  in  terms 
required  is  to  the  state's  attorney  of  the 
county,  and  his  duties  In  the  premises  per- 
tain solely  to  the  protection  of  the  rights 


of  the  state.  The  statute  Is  silent  regarding 
notice  to  the  alleged  Incompetent,  than  whom, 
from  a  legal  point  of  view,  no  one  can  have 
a  greater  interest  In  the  matters  and  things 
there  to  be  beard  and  determined.  Thus  se- 
curing his  confinement  in  the  hospital  for 
the  Insane,  as  an  insane  state  pauper,  may 
be  at  the  request  of  loving  friends  and  rel- 
atives prompted  by  nonest  Intentions  and 
by  considerations  looking  to  the  most  hu- 
mane and  beneficial  treatment  that  can  be 
given  to  an  unfortunate  of  that  class,  or  It 
may  be  part  of  a  scheme  by  those  seeking 
to  get  rid  of  him  personally,  or  to  deprive 
him  of  his  just  property  rights,  or  as  rel- 
atives to  avoid  the  statutory  liability  for 
support,  concerning  the  facts  of  which  his 
knowledge  would  to  them  be  most  damag- 
ing and  perhaps  sulliclent  to  thwart  their 
sinister  Intent  and  purpose  altogether  If  he 
be  given  sufficient  notice  and  an  adequate 
opportunity  to  defend.  At  common  law  an 
Insane  person  may  be  temporarily  restrain- 
ed without  legal  process,  and,  if  need  be,  in 
an  asylum,  If  his  going  at  large  would  be 
dangerous  to  himself  or  to  others,  prelimina- 
ry to  the  institution  of  judicial  proceedings 
for  the  determination  of  his  mental  condi- 
tion, and  such  a  restraint  does  not  violate 
any  constitutional  provision.  Colby  v.  Jack- 
son, 12  N.  H.  526;  Keleher  v.  Putnam,  60 
N.  H.  30,  49  Am.  Rep.  304;  Porter  ▼.  RItch, 
70  Conn.  23Q,  39  Atl.  100.  47  L.  R.  A.  353; 
Look  V.  Dean,  108  Mass.  116,  11  Am.  Rep. 
323.  When,  however,  as  In  the  case  at  bar, 
the  confinement  Is  permanent  in  nature,  the 
person  thus  confined  is  deprived  of  his  lib- 
erty which.  In  order  to  he  lawful,  must  be 
In  pursuance  of  a  judgment  of  a  court  of 
competent  jurisdiction  after  such  person  has 
had  sufficient  notice  and  an  adequate  op- 
portunity to  defend.  It  is  no  answer  to  say 
the  person  is  Insane  and  consequently  notice 
to  him  will  be  useless,  for  that  Is  assuming 
as  a  fact  the  very  thing  In  question  and 
which  Is  presumed  to  be  otherwise  until 
proved.  Such  notice  and  opportunity  are 
required  by  the  Constitution  of  this  state 
(chapter  1,  art  10)  wherein  it  reads:  "Nor 
can  any  person  be  justly  deprived  of  his 
liberty  except  by  the  laws  of  the  land,  or 
the  judgment  of  his  peers."  And  by  tiie 
fourteenth  amendment  to  the  federal  Consti- 
tution that  no  state  shall  "deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law."  Louisville  &  Nashville  R. 
R.  Go.  V.  Schmidt  177  U.  8.  230,  20  Sup. 
Ct  620,  44  L.  Ed.  747;  Simon  T.  Craft  182 
n.  S.  427,  21  Sup.  Ct  836.  45  Ij.  Bd.  1165; 
McCurry  v.  Hooper,  12  Ala.  823,  46  Am.  Dec. 
280;  In  re  Lambert  134  CaL  626,  66  Pac. 
851,  65  L.  R.  A.  856,  86  Am.  St  Rep.  296; 
Supreme  Council  R.  A.  v.  Nicholson,  104 
Md.  472,  66  Atl.  820,  10  Am.  &  Bug.  Ann. 
Cas.  213;  Chase  T.  Hathaway,  li  Mass.  222; 
Hathaway  v.  Clark,  5  Pick.  (Mass.)  490; 
Evans  v.  Johnson,  39  W.  Va.  299,  19  8.  B. 
623,  28  L.  R.  A.  787,  45  Am.  8t  Rep.  912; 
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State  T.  Billings,  65  Hlnn.  467.  57  N.  W.  206, 
794.  43  Am.  St.  Rep.  525;  Doyle,  Petitioner, 
16  B.  I.  637,  18  AtL  159.  5  U  B.  A.  359,  27 
Am.  8t  Bep.  759. 

As  before  seen,  the  Btatnte  in  question  con- 
tains no  speclflc  provision  for  notice  to  the 
alleged  insane  person  of  the  Institution  of 
proceedings  for  a  court  of  inquiry  to  ascer- 
tain whether  he  shall  be  removed  to  the  hos- 
pital for  the  insane  as  a  state  charge.  Tet  it 
does  not  follow  that  the  statute  la  wanting  in 
due  process  of  law.  In  Rex  v.  Benn,  6  T.  R. 
198,  Lord  Kenyon,  C  J.,  said:  "It  is  an  In- 
variable maxim  in  our  law  that  no  man  shall 
be  punished  before  he  has  had  an  opportuni- 
ty of  being  heard."  And  the  same  prin- 
ciple is  stated  in  Harper  v.  Carr,  7  T.  R.  270, 
and  Reg.  y.  Simpson,  10  Mod.  375.  In  Mead 
T.  Deputy  Marshal,  1  Brock.  824,  Fed.  Cas. 
Na  9,372,  Chief  Justice  Marshall  said:  "It 
is  a  principle  of  natural  Justice,  which  courts 
are  never  at  liberty  to  dispense  with,  unless 
under  the  mandate  of  positive  law  that  no 
person  shall  be  condemned  unheard,  or  with- 
out an  opportunity  of  being  heard."  And  Mr. 
Bishop  in  his  work  on  the  Written  Laws,  aft- 
er stating  this  same  common-law  rule,  says: 
*^herefore  a  statute  will  not  be  interpreted, 
onlesg  its  words  are  specific  requiring  it,  to 
author!^  Judicial  proceedings  without  notice 
to  the  party  to  be  affected  by  them."  The 
case  of  Chase  v.  Hathaway,  to  which  refer- 
ence has  been  made,  was  an  appeal  from  the 
decree  of  the  Judge  of  probate  appointing 
Hathaway  to  be  guardian  of  Chase,  found  to 
be  a  person  non  compos  mentis.  The  pro- 
ceedings of  the  Judge  of  probate  were  found- 
ed upon  a  return  of  an  inquisition,  made  by 
the  selectmen  of  the  town  of  which  the  In- 
competent was  an  inhabitant  The  inquisi- 
tion was  taken  pursuant  to  a  commission 
from  the  Judge  of  probate.  Issued  according 
to  a  certain  statute.  There  was  no  provision 
In  the  statute  for  notice  to  the  party  in  such 
proceedings,  and  he  had  none  from  the  se- 
lectmen of  the  time  and  place  appointed  by 
them  to  make  their  inquiry,  fior  from  the 
probate  office  of  the  return  of  the  commis- 
sion, or  of  the  time  assigned  by  the  Judge  for 
considering  and  acting  upon  it  The  want  of 
notice  was  among  the  reasons  assigned  for 
the  appeal.  Thereon  the  court  said  that  not- 
withstanding the  silence  of  the  statute  in 
regard  to  notice  to  the  party,  no  decree  of  a 
probate  court  so  materially  affecting  the 
rights  of  property  and  the  person  can  be  val- 
id, unless  the  party  to  be  affected  has  bad 
an  opportunity  to  be  heard  in  defense  of  his 
rights.  "It  Is  a  fundamental  principle  of  Jus- 
tice, essential  to  every  free  government  that 
every  citizen  shall  be  maintained  in  the  enjoy- 
ment of  his  liberty  and  property  unless  he 
has  forfeited  them  by  the  standing  l&ws  of 
the  community,  and  has  had  opportunity  to 
answer  such  charges  as,  according  to  those 
laws,  will  Justify  a  forfeiture  or  suspension 
ot  them.  And  whenever  the  Legislature  has 
tsoYlCiai  that,  on  account  of  crime  or  mis- 


fortune, the  public  safety  or  convenience  de- 
mands a  suspension  of  these  essential  rights 
of  the  Individual,  and  has. provided  a  Judicial 
process,  by  which  the  fact  shall  be  ascertain- 
ed, it  is  to  be  understood  as  required  that 
the  tribunal  to  which  is  committed  the  duty 
of  inquiring  and  determining  shall  give  op- 
portunity to  the  subject  to  be  heard  in  sup- 
port of  bis  innocence  or  his  capacity."  In 
Evans  T.  Johnson,  39  W.  Va.  299,  19  S.  B. 
628,  28  Li  R.  A.  737.  45  Am.  St  Rep.  912,  It 
Is  said:  "Often  U  given  notice  he  (the  al- 
leged insane  person)  will  be  prompt  to  attend, 
and  in  his  person  be  the  unanswerable  wit- 
ness of  his  sanity ;  often,  if  not  given  notice, 
those  interested  in  using  or  robbing  him  of 
his  property  will  effectuate  a  corrupt  plan. 
Almost  as  well  might  we  convict  a  man  of 
crime  without  notice.  There  Is  abundant 
authority  for  this  position.  Even  though  the 
statute  be  silent  as  to  notice,  as  ours  as  to 
appointment  of  committees  by  county  courts 
is,  though  that  as  to  circuit  court  appoint- 
ment requires  notice,  yet  the  common  law 
steps  in  and  requires  it"  That  this  rule  is 
commonly  thus  applied  in  the  construction  of 
statutes  similar  in  nature  to  the  one  under 
consideration  is  seen  from  the  following 
cases:  Hathawa'y  v.  Clark,  6  Pick.  (MabS.) 
490;  Matter  of  Blewitt  131  N.  Y.  541,  30  N. 
E.  687;  Supreme  Council  R.  A.  v.  Nicholson, 
104  Md.  472,  66  Atl.  320,  10  Am.  &  Eng.  Ann. 
Cas.  218;  Holman  ▼.  Holman,  80  Me.  139,  18 
Atl.  576 ;  Eddy  v.  People,  15  III.  880;  Dutcher 
V.  Hill,  29  Mo.  271,  77  Am.  Dec.  672;  Hutch- 
Ins  T.  Johnson,  12  Conn.  876,  80  Am.  Dea 
622.  And  it  Is  the  party's  privilege  to  be 
present  Cranmer,  Ex  parte,  12  Ves.  445;  In 
re  Vananken,  10  N.  J.  Eq.  186;  Fiscus  ▼.  Tur- 
ner. 125  Ind.  46,  24  N.  B.  662.  See,  also,  Si- 
mon T.  Craft  before  cited.  Further  citation 
of  authorities  is  unnecessary.  We  think  it' 
clear  that  the  provisions  for  a  court  of  in- 
quiry, as  contained  in  P.  S.  3716-8718,  should 
be  construed  in  the  light  of  the  requirements 
of  the  foregoing  principles  of  the  common 
law,  and  that  so  construed  the  alleged  insane 
person  Is  entitled  by  law  to  proper  notice  of 
such  proceedings  and  an  opportunity  to  be 
present  and  defend.  This  is  all  that  due 
process  of  law  requires,  and  consequently  the 
statute  in  this  respect  Is  not  in  violation  of 
the  Constitution  of  the  state,  nor  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States.  In  some  states  it  is  held  that 
notice  to  the  alleged  lunatic  may  be  dispensed 
with  by  special  order  of  court  in  cases  of  pe- 
culiar circumstances,  such  as  confirmed  and 
dangerous  madness,  rendering  it  improper  or 
unsafe  to  give  such  notice  (see  Matter  of 
Blewitt  cited  alwve),  but  as  that  question  is 
not  Involved  in  the  matter  before  us,  it  is 
not  considered. 

Whether  the  proceedings  bad  under  this 
statute  resulting  in  the  order  for  the  confine- 
ment of  L^dia  Ann  in  the  hospital  as  an  in- 
sane state  pauper  were  such  as  rendered  the 
restraint  lecal  is  quite  another  thine.    The 
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record  BbowB  tbat  the  Judge  of  probate  did 
not  pass  upon  tbe  question  of  her  insanity, 
but,  Instead  thereof,  left  It  without  consid- 
eration as  the  two  physicians  had  placed  It 
In  their  certlflcate.  The  order,  after  stating 
the  court's  finding  that  she  has  no  relatives 
within  this  state,  bound  by  law  to  support 
her,  and  is  destitute  of  means  of  supporting 
herself,  continues:  "And  It  appearing  that 
the  insanity  of  tbe  said  Lydia  Ann  Allen  Is 
certified  In  writing,  sworn  to,  by  two  physi- 
cians legally  qualified  and  residents  of  this 
state,  as  provided  by  law.  Whereupon,  the 
said  Judge  of  probate,  doth  hereby  order  and 
decree,"  etc.  For  the  purpose  of  making  such 
a  certificate,  any  two  legally  qualified  physi- 
cians residents  of  the  state  may  be  selected 
by  those  Interested  In  having  tbe  person  con- 
fined in  an  asylum  as  Insane,  regardless  of 
their  actuating  motives.  The  physicians  are 
required  to  make  their  examination  of  tbe 
person  within  five  days  before  making  the 
certificate,  and  to  make  oath  to  their  certif- 
icate, but  they  are  neither  designated,  nor  ap- 
pointed, nor  commissioned  by  any  court  or 
public  authority  to  act  in  that  capacity.  The 
examination  may  be  made  by  them  anywhere 
and  under  any  circumstances  permitting  it, 
without  notice  to,  or  knowledge  by,  the  suit- 
posed  Insane  person,  and  solely  upon  such  ex- 
amination their  certificate  may  be  based. 
They  are  not  obliged  to  bear  other  evidence, 
even  though  offered  by  the  person  examined 
or  In  bis  behalf  to  show  his  sanity,  and.  If 
they  do  hear  evidence  so  offered,'  it  Is  as  a 
mere  matter  of  favor  on  tbelr  part  Such  a 
proceeding  Is  entirely  devoid  of  the  essential 
elements  of  due  process  of  law.  Moreover, 
If  a  person's  right  of  bearing  depends  upon 
the  grace,  favor,  or  discretion  of  the  persons, 
board,  or  tribunal  whose  duty  it  Is  to  decide 
the  question  at  issue,  he  is  not  protected  in 
his  constitutional  right  The  law  must  re- 
quire notice  to  him,  give  him  a  right  to  a  hear- 
ing, and  an  opportunity  to  be  beard.  Durkee 
T.  City  of  Barre,  81  Vt  630,  71  Atl.  819;  Stu- 
art V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289 : 
Underwood  v.  People,  32  Mich.  1,  20  Am.  Rep. 
633;  In  re  Lambert,  134  Cal.  626, 66  Pac.  851,  55 
L.  R.  A.  a'tU.  80  Am.  St  Rep.  296;  State  v.  Bil- 
lings, 65  Minn.  4T8,  67  N.  W.  206,  794,  43  Am. 
St.  Rep.  525.  Such  a  certificate  of  physicians, 
when  used  before  a  court  of  inquiry  under 
section  3718,  cannot  therefore,  have  the  force 
•f  a  Judicial  determination  by  which  the  state 
of  tbe  person's  mind  is  fixed,  nor  does  the 
law  contemplate  tbat  it  shall  have  such  ef- 
fect By  that  section  if  the  court  finds  from 
the  evidence  that  the  person  is  liable  to  l>e 
supported  by  the  state,  and  the  insanity  of 
such  person  is  thus  certified  with  the  for- 
malities required  by  law,  the  court  shall  is- 
sue an  order  for  the  removal  of  tbe  insane 
person  to  the  hospital  for  the  Insane,  etc.  The 
presence  of  such  a  certificate,  however,  is  es- 
sential to  the  Jurisdiction  of  tbe  Judge  of  pro- 
bate. Without  It  he  has  no  power  to  deter^ 
mine  the  matters  and  Hilngs  coming  before 


htm  as  a  court  of  inquiry  authorized  by  sec- 
tion 3716.  The  clause  Immediately  following, 
that  "he  shall  issue  an  order  for  the  removal 
of  such  insane  person  to  the"  hospital,  means 
no  more  than  he  shall  issue  his  order  In  the 
due  course  of  proceedings  according  to  law. 
His  acts  are  Judicial,  and  he  cannot  issue  an 
order  of  removal  without  having  found  the 
facts  requisite  as  a  basis  therefor.  See  Paint- 
er V.  Liverpool  Oil  Gas  Co.,  8  Ad.  &  EL  433, 
Patterson,  J.;  Cleveland  ▼.  Hopkins,  2  AUl 
294. 

Just  what  force  as  evidence  the  statnta 
contemplates  that  the  physicians'  certificate 
shall  have  In  hearings  of  this  character  is 
a  question  not  entirely  free  from  doubt  The 
examination  by  the  physicians  is  made  un- 
der certain  provisions  of  the  statute,  but  It 
Is  not  of  a  public  nature  and  made  under 
competent  authority  on  behalf  of  the  pub- 
lic to  ascertain  a  matter  of  public  Interest 
The  certlflcate  is  not,  therefore,  a  return 
of  the  physicians'  proceedings  and  findings 
to  a  court  to  be  there  acted  upon  in  affirm- 
ance or  disaffirmance,  as  is  generally  done 
when  an  Investigation  has  been  made  by  an 
Inquisition  by  virtue  of  competent  authority. 
1  Stark,  Ey.  pt  2,  §{  94,  96,  97.  Yet  an  In- 
quisition of  lunacy  Is  only  presumptive  evi- 
dence of  insanity,  and  is  traversable  as  a 
matter  of  right  by  the  alleged  lunatic,  and 
may  be  sent  to  a  court  of  common  law  to 
be  tried  by  Jury.  Matter  of  Bridge,  1  Cr. 
&  Ph.  338;  Shumway  ▼.  Shnmway,  2  Yt 
339;  In  re  Cummlngs,  1  De  O^  M.  &  G. 
637.  The  certlflcate  is  not  by  law  returned 
by  the  physicians  to  any  court,  public  ofll- 
cer,  or  public  office.  It  is  not  a  warrant,  nor 
a  binding  order  on  any  one,  to  commit  to 
an  asylum,  or  to  restrain,  the  i)erson  certi- 
fied to  be  Insane.  It  Is  but  the  written  opin- 
ion under  oath  of  tbe  physicians  tbat  tbe 
person  is  insane,  and  a  proper  subject  for 
treatment  and  custody  In  some  asylum  or 
other  Institution  for  those  so  afflicted.  It 
Is,  however,  within  the  power  of  the  Legis- 
lature to  prescribe  tbat  such  a  certificate, 
made  In  full  compliance  with  the  provisions 
of  the  statute  authorizing  It  shall  be  receiv- 
ed as  evidence  of  insanity,  and  the  effect 
of  it  before  a  court  of  inquiry,  like  the 
one  here  under  consideration,  with  the  modi- 
fication tbat  it  has  no  power  under  the  pre- 
tense of  prescribing  rules  for  the  presenta- 
tion of  evidence,  to  go  ao  far  as  altogetb« 
to  preclude  the  alleged  insane  person  from 
establishing  his  rights  in  opposition  thereta 
In  Board' of  Commissioners  v.  Merchant,  103 
N.  Y.  143,  8  N.  B.  484,  57  Am.  Rep.  700,  the 
court  said:  "The  general  power  of  the  Lreg- 
Islature  to  prescribe  rules  of  evidence  and 
methods  of  proof  Is  undoubted.  While  tbe 
power  has  Its  constitutional  limitations.  It 
Is  not  easy  to  define  precisely  what  they  are^ 
A  law  which  would  practically  shut  out  the 
evidence  of  a  party  and  thus  deny  him  the  op- 
portunity for  «  trial  would  rabstantially  de- 
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prive  him  of  dne  process  of  law.  It  would 
not  be  possible  to  uphold  a  law  which  made 
an  .act  prima  facie  evidence  of  crime  over 
which  the  party  charged  had  no  control  and 
with  which  he  bad  no  connection,  or  which 
made  that  prima  fade  erldence  of  crime  which 
had  no  relation  to  a  criminal  act  and  no  ten- 
dency whatever  by  Itself  to  {wove  a  criminal 
act  But  so  long  as  the  Legislature,  In  pre- 
scribing rules  of  evidence,  In  either  civil  or 
criminal  cases,  leaves  a  parly  a  fair  opportu- 
nity to  make  his  defense  and  to  submit  all 
the  facts  to  the  jary  to  be  weighed  by  them, 
upon  evidence  legitimately  bearing  upon  them, 
It  Is  difficult  to  perceive  how  Its  acts  can 
be  assailed  upon  constitutional  grDunds."  In 
Vega  Steamship  Co.  v.  Cons.  Elevator  Co., 
75  Minn.  808,  77  N.  W.  973,  43  L.  R.  A.  843, 
74  Am.  St  Bep.  484,  it  was  held  that  a  cer- 
tificate of  a  public  welghmaster  cannot  be 
made  conclusive  evidence.  State  v.  Thomas, 
144  Ala.  77,  40  South.  271,  2  L.  S.  A.  (N. 
S.)  1011,  113  Am.  St  Bep.  17,  6  Am.  &  Bng. 
Ann.  Cas.  744;  State  t.  Beach,  147  Ind. 
74.  46  N.  E.  145,  86  L.  a  A.  179;  Mead- 
owcroft  V.  People,  163  111.  66,  45  N.  B.  303, 
36  li.  R.  A  176,  54  Am.  St  Rep.  447;  Cool- 
ey's  Const  Lim.  626.  In  order  to  Issue  an 
order  of  removal  under  P.  S.  3718,  the  court 
must  find  upon  competent  evidence  before 
It  not  only  that  the  alleged  Insane  person 
Is  destitute  of  means  to  support  himself,  and 
without  relatives  in  the  state  bound  by  law 
to  support  him,  but  it  must  also  find  that 
such  a  person  is  Insane,  and  is  dangerous. 
The  last  since  the  statute  provides  that 
neither  idiots  and  persons  non  compos,  nor 
demented  persons,  who  are  not  dangerous, 
shall  be  confined  in  a  hospital  for  the  In- 
sane. P.  S.  3759.  We  think  the  statute  re- 
specting the  use  of  the  certificate  may  rea- 
sonably be  so  construed  as  to  make  it,  like 
an  inquisition  of  lunacy  when  traversed, 
prima  fad*-  evidence  of  the  person's  insanity, 
with  which  construction  the  statute  will  be 
valid.  At  the  same  time  a  construction 
might  reasonably  be  had  giving  the  certifi- 
cate conclusive  effect,  thereby  rendering  the 
statute  Invalid.  The  court  will  assume  that 
the  Legislature  did  not  overlook  the  pro- 
visions of  the  Constitution,  and  Intended  that 
the  statute  In  this  respect  should  be  effective. 
Two  constructions  being  equally  obvious.  It 
Is  the  duty  of  the  court  to  adopt  the  one 
which  is  In  harmony  with  the  provisions  of 
the  Constitution.  Grenada  County  Super- 
visors V.  Brown,  112  U.  S.  261,  6  Sup.  Ct 
125,  28  L.  Ed.  704;  Knights  Templars  & 
Masons  Life  Indemnity  Co.  v.  Jarman,  187 
TJ.  S.  197,  23  Sup.  Ct  108,  47  L.  E^  139. 
We  hold,  therefore,  that  In  the  trial  of  the 
Issues  before  a  court  of  inquiry  under  the 
provisions  of  P.  S.  8716-3718,  the  physicians' 
certificate,  if  made  In  compliance  with  th* 
law,  is  prima  facie  evidence  of  insanity. 

A  case  very  much  In  point  Is  Shumway 
T.  Shumway,  before  cited,  which  Involved 


the  constructltQ  of  section  102,  e.  44,  p.  856, 
Laws  Vt  1825,  that  the  probate  court  of 
any  district  shall  have  power,  "on  request  of 
any  friend,  or  relation,  of  any  idiot  noa 
compos,  lunatic  or  distracted  person,  re> 
siding  In  such  district  to  issue  a  commission 
to  the  selectmen  and  civil  authority  of  the 
town,  in  which  such  person  resides,  to  make 
inquisition  in  the  premises;  and  If  said  per- 
son shall  be  found  by  them,  or  a  major  part 
of  them,  on  being  notified  and  examined  by 
them,  to  be  incapable  of  taking  care  of  him 
or  herself,  they  shall  certify  the  same  on  such 
commission  and  return  the  same  to  such 
court;  and  said  court  shall  thereupon  appoint 
some  suitable  person  or  persons  to  be  guardi- 
an of  such  person  so  long  as  he  or  she  shall 
remain  Incapable  of  taking  care  of  him  or  her- 
self." The  case  was  an  appeal  from  a  decree 
of  the  judge  of  probate,  assigning  a  guardian 
over  the  appellant  by  virtue'  of  this  statute. 
A  commission  was  Issued  to  the  selectmen 
and  civil  authority.  They  made  inquisition  In 
the  premises,  and  made  their  return  to  the 
Judge  of  probate,  on  which  they  certified  that 
the  notice  had  been  given  to  the  appellant 
but  it  did  not  appear  when  or  how,  whereui>- 
on.  the  Judge  assigned  a  ^ardlan  without 
causing  notice  to  be  given  to  the  appellant 
to  appear  before  him,  who  did  not  appear. 
It  was  contended,  among  other  things,  that 
the  selectmen  and  civil  authority  were  made 
the  judges  of  the  ability  of  the  appellant 
whether  be  was  capable  of  taking  care  of 
himself,  and  that  their  proceedings,  when  re> 
turned  to  the  court  of  probate,  were  con- 
elusive,  and  the  judge  was  not  to  have  any 
hearing  before  him,  but  on  the  return  of  the 
inquisition  was  to  assign  a  guardian  without 
further  proceedings.  It  was  further  con- 
tended that  the  case  was  no\  appealable; 
The  court  said:  "We  consider  the  duty  of 
a  judge  of  probate  under  our  statute  to  be 
very  plain  and  easy.  When  application  is 
made  to  him  for  a  commission  of  lunacy, 
accompanied  with  afijdavit,  he  should  Issue 
it  with  directions  on  the  same  for  notify- 
ing the  pretended  lunatic.  The  selectmen 
and  civil  authority  are  then  to  notify  agree- 
ably to  directions,  and  make  inquisition,  aft- 
er which  they  are  to  make  return  to  the 
judge  of  probate  of  all  their  doings,  who 
is  then  to  give  the  supposed  lunatic  reason- 
able notice  of  time  and  place,  and  a  full 
hearing  before  him;  and.  If  upon  such  full 
hearing  he  Is  satisfied  the  case  requires  It, 
he  is  to  assign  a  guardian,  but  must  give 
opportunity  and  grant  an  appeal  if  request- 
ed." It  appears  from  the  record  that  the 
certificate  was  made  October  16,  1906;  that 
on  the  following  day  application  was  made 
to  the  Judge  of  probate  for  a  court  of  in- 
quiry to  ascertain  whether  the  said  Lydla 
Ann  ahould  be  committed  to  the  hospital  for 
the  Insane  at  the  expense  of  the  state.  A 
bearing  was  had  before  that  court  an  order 
made  by  it  for  her  removal  to  the  hospital, 
and  she  was  committed  thereon — all  within 
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the  day  of  the  application.  It  further  ap- 
pears that  notice  was  given  to  the  state's 
attorney  of  the  county,  and  that  he  was- 
present  and  conducted  the  examination  in 
behalf  of  the  state.  The  statute  (P.  S.  371«) 
provides  that  at  least  10  days'  notice  of  such 
proceedings  shall  be  given  to  the  state's  at- 
torney. Thus  notified,  it  la  made  the  duty 
of  that  official  to  Investigate  the  case,  and,  if 
he  finds  the  alleged  insane  person  not  liable 
to  be  supported  by  the  state,  he  shall  attend 
the  court  of  Inquiry,  producing  such  evidence 
as  he  deems  advisable  for  the  protection  of 
the  rigbte  of  the  state.  This  liability  to  sup- 
port by  the  state  is  made  to  depend  upon  the 
coexistence  of  the  facts  of  the  Insanity  of 
the  person,  the  dangerousness  of  him  if  at 
large,  his  destitution  of  means  to  support 
himself,  and  the  lack  of  relatives  in  the 
state  bound  by  law  to  support  him.  Hence 
the  state,  as  well  as  the  alleged  Insane  per- 
son, has  an  interest  In  all  of  these  constitu- 
ent questions.  Whether  the  state's  attorney 
can  waive  the  length  of  notice  required  by 
statute,  and  thereby  anticipate  the  time  of 
hearing  before  the  court  of  inquiry  so  far 
as  the  interests  of  the  state  are  concerned, 
we  do  not  decide;  for  certain  It  is  that  he 
cannot  by  waiver  or  otherwise  materially  In- 
terfere with  the  rights  and  interests  Of  the 
alleged  insane  person  in  this  respect.  Ad- 
verting to  what  we  have  before  said  regard- 
ing the  requirement  of  notice  to  such  person, 
the  length  of  notice  being  unfixed,  it  must 
be  such  as  is  reasonable  in  the  circumstan- 
ces of  the  particular  case;  and  thus  meas- 
ured it  can  in  no  event  be  less  than  that  re- 
quired by  due  process  of  law,  namely,  such 
as  gives  him  an  adequate  opportunity  to  be 
present  and  to  be  heard  in  defense  of  his 
rights.  The  3udge  of  probate  has  no  au- 
thority to  act  before  such  notice  has  been 
given.  The  court  Is  one  of  special  and  limit- 
ed Jurisdiction,  and  it  can  proceed  In  hear- 
ings of  this  nature  only  in  strict  conformity 
with  the  statute.  And,  since  the  record 
shows  tliat  two  of  the  questions  o  fact  es- 
sential to  the  Issuing  of  the  order  of  re- 
moval here  under  consideration  were  not 
heard  and  determined  by  the  court  of  In- 
quiry, and  since  it  does  not  appear  from  the 
record  that  the  bearing  there  had  was 
upon  the  required  notice  to  the  alleged  insane 
person,  on  the  face  of  the  record  the  court 
proceeded  In  a  manner  not  authorized  by 
law,  and  Its  order  of  removal  Is  void.  Hen- 
drick  V.  Cleaveland,  2  Vt  829;  Inhabitants  of 
Winslow  V,  Troy,  97  Ma  130,  53  Atl.  1008; 
Behrensmeyer  t.  Ereltz,  135  111.  591,  26  N. 
B.  704;  Morton  ▼.  Sims,  64  Oa.  298. 

At  the  last  session  of  the  Legislature  sec- 
tion 3757  Of  the  Public  Statutes  was  so 
amended  as  to  give  the  right  of  appeal  from 
the  decision  of  the  physicians  to  the  person 
certified  to  be  insane,  or  to  any  next  friend 
or  relative  of  such  person,  to  the  probate 
court,  with  the  right  there  of  a  trial  by  Jury; 
and  that  any  person  detained  at  any  hospital 


for  the  insane  in  this  state  when  said  amend- 
atory act  took  effect  shall  be  entitled  to 
such  appeal  and  trial  thereon.  Laws  1908,  p. 
81,  No.  94.  It  is  sufflclent  for  the  case  at 
bar  to  say  that  the  right  of  appeal  given 
by  this  amendment  can  have  no  application 
where  before  the  passage  of  that  act  the 
Insane  person  was  removed  to  the  hospital 
for  the  Insane  as  an  insane  state  pauper  by 
order  of  a  Judge  of  probate  under  the  pro- 
visions of  P.  S.  3715-8719.  In  such  a  case 
the  commitment  and  the  detention  are  not 
upon  the  certificate  of  physicians,  but  by  vir- 
tue of  an  order  of  the  Judge  of  the  probate; 
and,  since  his  Jurisdiction  is  special  and  lim- 
ited an  order  of  this  character  issued  by  him, 
to  be  legal,  must  show  such  tacts  as  are 
jurlsdIctlonaL  Holden  v.  Scanlln,  30  Vt. 
177.  For  this  purpose,  the  certificate  Is  by 
statute  to  be  left  with  the  superintendent  or 
trustee  of  the  hospital  by  the  officer  execut- 
ing the  order  and  in  connection  therewith, 
thus  making  it  part  of  the  order. 

The  result  Is  that  the  proceedings  of  the 
court  of  inquiry  are  a  nullity,  and  the  con- 
Qnement  of  the  said  Lydia  Ann  in  the  hos- 
pital for  the  insane  on  the  order  of  that 
court  is  illegal  and  without  authority  of 
law.  She  will  therefore  be  discharged  from 
such  confinement  on  said  oitler,  yet.  If  she 
is  Insane  and  her  going  at  large  would  be 
dangerous  to  herself  or  to  others,  she  will 
not  be  set  at  liberty  on  habeas  corpus.  In 
such  circumstances  it  is  the  duty  of  the  court 
and  within  its  common-law  power  resting 
upon  public  necessity  to  restrain  her  until 
resort  can  be  had  to  regular  and  orderly 
means  to  place  her  under  permanent  legal 
restraint  In  re  Shuttleworth,  9  Ad.  &  EL 
(N.  S.)  651,  58  E.  G.  L.  650;  Ex  parte  Gre«)- 
wood,  1  Jur.  (N.  S.)  522;  In  re  Boyett,  136 
N.  0.  415,  48  S.  E.-789,  67  L.  R,  A.  972,  103 
Am.  St.  Rpp.  944;  Ekiu  v.  United  States, 
142  XJ.  a.  651, 12  Sup.  Ct  836,  35  L.  Ed.  1146. 
If  the  court  has  reason  to  believe  the  person 
Insane  and  dangerous,  this  power  should  be 
exercised.  For  this  purpose,  the  condition 
may  be  sufficiently  ascertained  from  the  re- 
spondent's return,  from  the  evidence  in  the 
case,  or  by  any  other  legitimate  method  to 
enable  the  court  to  determine  whether  sudi 
temporary  restraint  would  be  Justifiable.  In 
the  case  at  bar  the  record  affords  no  in- 
formation, but,  as  the  person  whose  dis- 
charge is  sought  is  in  the  custody  of  the 
court,  its  common-law  Jurisdiction  over  In- 
fants, idiots,  and  lunatics  enables  it  to  act 
with  reference  to  this  question  from  Its  own 
conscience  and  on  its  own  Information,  ac- 
quired In  such  a  way  as  It  deems  best.  See 
2  Stephen's  Com.  511;  King  v.  McLean  Asy- 
lum, 64  Fed.  331,  12  C.  C.  A.  145.  Touching 
this  question  the  court's  Information  Is  such 
that  upon  an  order  to  be  Issued  by  it  for 
this  purpose  she  will  be  placed  under  the 
care  and  custody  of  the  superintendent  of 
the  Vermont  State  Hospital  for  the  Insane 
at  Waterbnry  for  a  reasonable  time,  or  for 
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■ach  ipedfled  time  as  may  be  named  in  said 
order,  to  the  end  that  the  necessary  proceed- 
ings may  be  had  to  determine  her  state  of 
mind,  and,  npon  that  being  found,  to  be  dealt 
with  as  the  law  directs. 

MUNSON,  J.,  concars  In  the  resnlt. 


McKEOUGH  T.  GIFPORD. 

(Supreme  Court  of  Rhode  Island.    Oct  11, 
1009.) 

JlTDOMENT    (I    148*)  — DHrAXII.T  — OMNIHO- 
MiSTAKE. 

Failure  of  counsel  to  remember  the  provi- 
sions of  the  statute  relating  to  assSniment  days 
in  the  superior  court  for  cases  from  district 
courts,  in  consequence  of  which  he  neglected  to 
be  present  or  represented  when  the  case  was  as- 
signed for  trial,  and  failed  to  ascertain  thnt  it 
had  lieen  assigned,  whereby  default  was  taken, 
was  not  a  mistake  of  fact,  but  of  law,  not  euti- 
tHnK  one  to  new  trial  under  Court  and  Practioe 
Act  1905,  I  471. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  282;  Dec  Dig.  |  143.*] 

Action  by  Margaret  J.McKeough  against 
Harry  E.  Glfford.  Defendant  petitions  for 
a  trial  under  Court  and  Practice  Act  1905, 
i  471.    Denied  and  dismissed. 

Mendell  W.  Crane,  for  plalutiff.  Amasa 
If.  Eaton  and  Henry  Marsh,  Jr.,  for  defend- 
ant 

PER  CURIAM.  The  d^endant  la  the 
■bore-entitled  case,  which  was  originally 
brought  in  a  district  court  and  therefrom  to 
the  superior  court  on  claim  of  Jury  trial, 
against  whom  Judgment  by  default  was  ren- 
dered in  the  superior  court,  petitions  this 
court  for  a  trial  under  the  provisions  of 
Court  and  Practice  Act  1905,  (  471,  alleging 
that  said  default  was  obtained  agalust  him 
surreptitiously  and  unfairly,  and  that  the 
default  was  caused  by  accident  and  mistake. 

There  is  no  evidence  to  support  the  first 
allegation,  and  the  accident  and  mistake  re- 
lied upon  consisted  in  the  failure  of  his 
counsel  to  remember  the  provisions  of  the 
statute  relating  to  assignment  days  in  the 
superior  court  for  cases  from  district  courts, 
in  consequence  of  which  he  not  only  neglect- 
ed to  be  present  or  represented  on  the  prop- 
er assignment  day  when  the  case  was  duly 
assigned  for  trial,  but  also  to  ascertain  that 
the  case  bad  been  so  assigned,  although  he 
did  attend  the  court  on  subsequent  assign- 
ment days.  The  mistake  relied  upon  is  not 
a  mistake  of  fact,  and  mistakes  of  law  can- 
not be  corrected  in  this  manner.  As  this 
court  said  in  Bassett  v.  Loewensteln  and 
Hahn,  23  R.  I.  26,  49  Atl.  42:  "In  Howard 
T.  Capron,  3  R.  I.  182,  it  was  decided  that  a 
mistake  of  law  was  not  of  the  character 
which  entitles  a  party  to  a  new  trial  under 
the  statute.  Obviously  this  must  be  so, 
since  othern-tse  almost  any  wrong  advice  or 


mistake  by  counsel  wonld  entitle  hla  party 
to  a  new  trial." 

The  petition  1b  therefore  denied  and  dis- 
missed. 


BENZ  V.  GIFFORD. 

(Supreme  Court  of  Rhode  Island.    Oct  11, 
1909.) 

Action  by  Jennie  D.  Benz  against  Harry  B. 
Glfford.  I>efendant  petitions  for  a  trial  under 
Court  and  Practice  Act  1905,  |  471.  Denied 
and  dismissed. 

Mendell  W.  Crane,  for  plaintiff.  Amasa  M. 
Eaton  and  Henry  Marsb,  Jr.,  for  defendant 

PER  CURIAM.  For  the  reasons  contained 
in  the  case  of  Margaret  J.  MrKeough  v.  Harry 
E.  Gifford,  supra,  the  petition  la  denied  and 
dismissed. 


EISWAI/D  T.  NAUTICAL  PREPARATORY 
SCHOOL. 

(Supreme  Court  of  Rhode  Island.    Oct  18  and 
29,  1909.) 

On  motion  for  reargument    Denied. 
For  former  opinion,  see  73  Atl.  317. 

PER  (HJRIAM.  On  motion  for  reargument 
filed  on  behalf  of  the  bondholders  (soKSilled). 

Tlie  full  court  has  carefully  considered  the 
reasons  for  a  reargument  in  the  above  cause, 
as  set  forth  in  the  motion  filed  June  22,  1909, 
and  finds  therein  no  sufflcient  grounds  for 
such  reargument 

1.  As  to  paragraph  1  of  the  motion:  Such 
Incorrectness  or  inconsistency  as  might  at 
first  sight  have  appeared  to  exist  in  the 
master's  report  was  explained  to  the  full 
satisfaction  of  the  court  at  the  oral  argu- 
ments of  the  case,  and  was  made  to  disap- 
pear upon  consideration  of  the  entire  mas- 
ter's report  and  of  the  testimony  after  the 
oral  arguments  were  concluded. 

2.  As  to  paragraph  2.  of  the  motion:  'W'e 
do  not  find  that  there  is  any  such  lack  of 
evidence  In  the  record  as  to  warrant  any 
such  statement  as  is  now  made;  nor  do  we 
find  that  these  parties  reserved  any  excep- 
tion to  the  master's  report  based  upon  such 
lack  of  evidence,  or  that  these  parties,  in 
their  oral  arguments,  urged  any  such  lack 
of  evidence  as  to  the  matter  of  the  disburse- 
ments from  day  to  day  out  of  the  fund  de- 
rived from  the  payment  of  moneys  by  the 
patrons  for  tuition  fees,  etc.  In  view  of  the 
fact  disclosed  by  the  record  that  the  Nauti- 
cal Preparatory  School  had  no  complete  ac- 
counts of  any  kind  after  these  payments  by 
patrons  began,  and  that  the  exiiert  account- 
ant had  to  get  his  Information  as  to  receipts 
and  disbursements  during  the  period  covered 
under  this  specification  from  paid  bills,  re- 
ceipts, check  books,  and  all  such  sources  'o^ 
information  as  he  could  find  in  the  hands  of 
the  receiver,  and  that  the  master  had  the 
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Opportunity  to  make  snch  computations  aa 
be  did  make  from  the  same  sources,  we  can- 
not And  that  the  statements  In  this  para- 
graph are  In  any  way  warranted  or  sup- 
ported by  the  record  of  tbe  case. 

3.  As  to  paragraphs  3,  4,  and  5  of  tbe  mo- 
tion, relating  to  the  application  by  the  mas- 
ter of  certain  rules  of  law,  we  bare  again 
considered  the  same,  and  the  cases  referred 
to  In  said  motion,  and  see  no  reason  to 
change  our  former  conclusions  as  set  forth 
In  our  rescript  filed  June  15,  1009. 

Hie  motion  for  a  reargument  is  denied. 
On  Farther  Motion  for  Rearsuraent. 

The  motion  for  reargument  filed  October  21, 
1909,  by  leave  of  court,  on  behalf  of  tbe  bond- 
holders (so-called),  is  denied. 

GREENK  V.  TAYLOR. 

(Supreme   Court   of   Rhode    Island.     Oct.   11, 
1909.) 

Exceptions  from  Superior  Court,  Provldenoe 
and  Bristol  Counties. 

Action  by  Joseph  W.  Greene  against  Olin  P. 
Taylor.  Verdict  for  plaintiff,  and  defendant  ex- 
cepts. Exceptions  overruled,  with  direction  to 
enter  judgment  on  the  verdict. 

Mumford,  Huddy  &  Emerson  (George  H.  Hnd- 
dy,  Jr.,  of  counsel),  for  plaintiff.  William  J. 
Brown,  for  defendant. 

PER  CURIAM.  •  There  Is  nothing  In  this 
case  to  tal:e  it  out  of  the  general  rule  laid  down 
in  Wilcox  v.  Rhode  Island  Co.,  29  R.  I.  292, 
70  Atl.  913.  The  ruliDge  and  charge  of  tbe 
court  were  correct,  and  tbe  exceptions  thereto 
are  without  merlL 

The  defendant's  exceptions  are  therefore  over- 
ruled, and  tbe  case  is  remitted  to  tbe  superior 
court,  with  direction  to  enter  judgment  on  the 
▼erdict. 


HARRIS  v.   SPEZIANO. 
(Supreme  Court  of  Rhode  Island.    Oct  6,  1909.) 

Petition  of  William  M.  Hsrris,  Jr.,  against 
Marie  Speziano,  alias,  etc.,  in  a  mechanics'  lien 
case  for  leave  to  claim  an  appeal  under  Court  and 
Practice  Act  1905,  |  473,  for  newly  discovered 
evidence.    Granted. 

Watenltan,  Curran  &  Hunt,  for  petitioner. 
James  J.  McGovern,  for  respondent. 

PER  CURIAM.  Petition  for  leave  to  claim 
an  appeal  granted.  Petitioner  may  present  fonn 
of  order  for  allowance. 


MANVILLB  COVERING  CO.  y.  BABCOCE. 

(Supreme  Court  of  Rhode  Island.     Oct  8, 

1909.) 

Action  by  the  Manville  Covering  Company 
against  Mattie  P.  Babcock.  Heara  on  com- 
plainant's exceptions  to  master's  report  Ex- 
ceptions overruled,  report  confirmed,  and  cause 
remanded. 

Amasa  M.  Baton,  for  complainant'  Gardner, 
Pirce  &  Thomley  (William  W.  Moss,  of  coun- 
sel), for  respondent 

PER  CURIAM.  The  findings  of  the  master 
that  the  fair  market  value  or  the  mortgaged 
property  on  January  7,  1904,  was  $7,195,  and 
that  no  damage  was  suffered  by  reason  of  the 
sale  on  October  29,  1903,  are  amply  sustained 
by  the  evidence. 

The   master's   reirart   is  therefore   confirmed. 


and  the  complainanf  s  exoeptJons  to  said  report 
are  overruled,  and  the  cause  is  remanded  to  tbe 
superior  court,  with  direction  to  enter  a  decree 
dismissing  the  bill,  with  costs. 


(105  He.  1») 
HIGNETT  ▼.  INHABITANTS  OF  NORp 
RIDGBWOCK. 

(Supreme  Judicial  Court  of  Maine.     Feb.  26, 
1909.) 

HiOHWATB   (II   197,  211,  213*)— Damages   (I 

130»)— AcnONS  FOK  iNJtnHBS— QOESTIOKS 
FOB  JUBT— SOKFICIKNCT  OF  EVIDENCE— COW- 
TBIBUTOKT  NeOLIOENCE — EiXCESSIVX  DAJC- 
AGES— PeBSONAI.   INJUBIES. 

The  plaintiff  brought  an  action  against  the 
defendant  town  to  recover  damages  for  personal 
injuries  sustained  by  him  while  riding  horse- 
back along  a  townway  in  the  defendant  town  by 
reason  of  his  horse  stepping  into  a  hole  in  the 
traveled  part  of  tbe  way,  and  recovered  a  ver- 
dict for  $441.67.  Tbe  defendant  town  con- 
tended (1)  that  the  plaintiCTs  proof  located  tbe 
alleged  defect  at  another  and  different  place  in 
the  way  than  that  described  as  its  location  in 
his  written  notice  to  the  defendant  town  after 
the  accident;  (2)  that  there  was  not  sufficient 
proof  of  the  24  hours'  actual  notice  of  the  defect 
prior  to  tbe  accident,  aa  required  by  statute: 
(3)  that  the  plaintiff  was  not  in  the  exercise  of 
due  care  at  the  time  of  the  accident;  (^  that 
the  damages  awarded  were  excessive. 

Held:  (1)  that  it  was  an  issue  of  fact  foi 
the  jury  whether  the  plaintiff's  injuries  were 
caused  by  the  defect  described  in  the  notice,  and, 
tihe  jury  having  found  for  the  plaintiff  on  that 
issue,  no  sufficient  reason  is  shown  for  disturb- 
ing that  finding. 

(2)  That  tbe  verdict  shows  that  the  jury  must 
have  found  that  the  defect  existed,  and  tost  the 
person,  acting  as  substitute  for  the°  road  com- 
missioner, has  the  necessary  24  hours'  actual 
notice  of  the  defect,  and  that  such  finding  was 
justified  by  the  evidence. 

(3)  That  the  jury  were  authorised  by  the  evi- 
dence to  find  that  the  plaintiff  was  in  the  exer- 
cise of  due  care  at  the  time  of  tbe  accident. 

(4)  That  the  damages  awarded  were  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Highwsys, 
Cent  Dig.  II  535,  530;  DecToig.  U  197,  211. 
213;*  Damages.  Cent  Dig.  {{  357-^7,  370, 
371 ;  Dec  Dig.  |  130.*] 

(Official.) 

On  Motion  from  Supreme  Jadldal  Ooart, 
Somerset  County. 

Action  by  Joseph  B.  HIgnett  against  the 
Inhabitants  of  Norrldgewock.  Verdict  for 
plaintiff,  and  defendant  moves  to  set  the 
same  aside.  Motion  overruled.  Judgment  on 
verdict 

Action  on  tbe  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustain- 
ed by  the  plaintiff  while  riding  horseback 
along  a  townway  in  tbe  defendant  town  by 
reason  of  his  horse  stepping  Into  a  bole  in 
tbe  traveled  part  of  tbe  way.  Plea,  the 
general  Issue.  Verdict  for  plalntilT  for  $441.- 
67.  Tbe  defendants  then  filed  a  general  mo- 
tion to  have  tbe  verdict  set  aside. 

Tbe  case  Is  stated  in  tbe  opinion. 

The  declaration  in  tbe  plaintiff's  writ  is  as 
follows : 

"In  a  plea  of  tbe  case  for  that  heretofore. 
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to  wit,  on  Monday,  the  4tb  day  of  June,  A. 
D.  1806,  there  was  a  certain  public  highway, 
legally  established.  In  said  town  of  Norrldge- 
wock.  Said  highway  Is  known  as  the  River 
road,  and  leads  from  Norridgewock  to  Madi- 
son, on  the  south  side  of  the  Kennebec  river, 
which  said  highway  the  said  defendants 
were  then  and  there  bound  by  law  to  keep 
in  repair  so  as  to  be  safe  and  convenient  for 
travelers  with  horses,  teams,  and  carriages, 
and  the  plaintiff  avers  that  on  the  said  4tb 
day  of  June,  A.  D.  1906,  he  was  lawfully 
traveling  over  and  along  said  highway,  rid- 
ing upon  a  safe  and  lilnd  horse,  near  the 
culvert  at  the  foot  of  the  Yoe  Hill,  so  called, 
and  the  plaintiff  says  that  said  defendants  did 
not  keep  said  highway  in  repair  so  that  It 
was  safe  and  convenient  for  travelers  with 
horses,  teams,  and  carriages,  but,  on  the 
contrary,  said  highway  was  unsafe,  incon- 
venient, and  defective;  that  there  was  a  hole 
about  a  foot  square  and  one  and  one-half 
feet  deep  In  the  traveled  part  of  the  road, 
occasioned  by  the  dirt  part  of  the  road  sink- 
ing Into  the  drain  of  said  culvert,  at  or  near 
the  foot  of  said  Yoe  Hill;  that  said  culvert 
was  defectively  built  and  maintained,  so  that 
the  road  caved  into  the  drain  of  the  culvert, 
on  the  south  side  of  the  culvert,  making  a 
dangerous  and  unsafe  place  In  the  road,  and 
that  said  highway  at  that  point  had  been 
dangerous,  unsafe,  and  defective  for  a  long 
time  prior  to  the  said  4th  day  of  June.  A. 
D.  1906,  to  wit,  for  more  than  24  hours. 
And  the  plaintiff  says  that  while  riding  along 
said  highway,  upon  said  safe  and  kind  horse, 
and  while  in  the  exercise  of  due  care  and 
caution,  and  when  near  said  culvert  at  the 
foot  of  snid  Toe  Hill,  the  horse  stepped  Into 
said  hole  in  the  traveled  part  of  said  highway 
on  the  sonth  side  of  said  culvert,  and  vio- 
lently threw  the  plaintiff  upon  the  grt>und, 
striking  upon  his  shoulder  and  right  side,  all 
of  which  was  due  solely  to  the  carelessness, 
negligence,  and  fault  on  the  part  of  the  said 
defendants,  and  with  no  fault,  negligence  or 
want  of  due  care  on  the  part  of  the  plain- 
tiff, and  the  plaintiff  says  that  he  was  severe- 
ly Inlnred  thereby,  and  received  a  sprained 
shoulder,  that  the  edges  of  the  bone  of  the 
right  shoulder  were  broken,  his  hips  and 
back  were  wrenched  and  strained,  and  he 
was  injured  internally,  so  that  he  has  spit 
blood  since  the  accident,  and  received  other 
injuries,  the  full  extent  and  nature  of  which 
cannot  be  ascertained "  at  the  present  time, 
or  spedfled  more  clearly;  that  he  received 
a  severe  shock  to  his  system,  and  was  greatly 
lamed  and  hurt,  and  has  suffered  great 
bodily  pain  and  mental  anxiety  and  distress 
for  a  long  period  of  time,  and  has  been  com- 
pelled to  pay  out  large  sums  of  money  for 
medical  attendance,  care,  and  nursing,  and 
that  he  is  now  Incapacitated  for  performing 
his  usual  duties  and  labor.  And  the  plaintiff 
further  avers  that  within  14  days  after  re- 
ceiving said  Injury,  to  wit,  on  the  17th  day 
of  June,  A.  D.  1906,  he  notified  the  municipal 


officers  of  said  town  of  Norridgewock,  in 
writing,  setting  forth  his  claim  for  damages, 
specifying  the  nature  of  his  injuries,  and 
the  nature  and  location  of  the  defect  which 
caused  said  injury,  and  the  plaintiff  further 
avers  that  the  municipal  officers  and  road 
commissioner  of  said  town  of  Norridgewock 
had  24  hours'  actual  notice  of  the  defective 
condition  of  said  highway  at  said  culvert, 
as  heretofore  specified,  whereby  and  by  force 
of  the  statute  in  such  case  made  and  provid- 
ed an  action  hath  accrued  to  the  plaintiff  to 
have  and  recover  of  said  defendants,  for  the 
damage  and  injury  so  to  him  sustained  as 
aforesaid,  to  the  damage  of  said  plaintiff  (as 
he  says)  the  sum  of  $2,000." 

Argued  before  EMERY,  C.  J.,  and  WHITB- 
HOUSB,  CORNISH,  KING,  and  BIRD,  JJ. 

Forest  Goodwin,  for  plaintiff.  Le  Roy  R. 
Folsom  and  Augustine  Simmons,  foir  defend- 
ant 

KING,  J.  Action  to  recover  damages  for 
personal  injuries  alleged  to  have  teen  sus- 
tained by  the  plaintiff  while  riding  lorseback 
along  a  townway  in  the  defendant  town  by 
reason  of  his  horse  stepping  into  n  hole  in 
the  traveled  part  of  the  way.  Thj  case  is 
before  this  court  on  defendant's  notion  to 
set  aside  a  verdict  for  the  plaintiff. 

1.  The  first,  and  perhaps  chief,  'x>ntention 
in  support  of  the  motion  is  that  the  plaln- 
tifTs  proof  located  the  alleged  de/.'ect  at  an- 
other ahd  different  place  in  the  way  than 
that  described  as  its  location  in  the  required 
written  notice  to  the  town  after  the  accident 

The  language  of  the  written  notice,  as  to 
the  location  of  the  defect,  is:  "The  particu- 
lar place  on  said  road  where  I  was  injured 
was  at  or  near  the  foot  of  the  Yoe  Hill,  so 
called,  at  a  culvert  that  runs  across  the  wa- 
ter course  at  that  point  There  was  a  hole 
about  a  foot  square  and  one  and  one-half 
feet  deep  in  the  traveled  part  of  the  road 
caused  by  the  dirt  part  of  the  road  sinking 
into  the  drain  of  said  culvert.  The  culvert 
was  defectively  built  and  maintained,  so  that 
the  road  caved  into  the  drain  of  the  culvert 
on  the  south  side,  making  a  dangerous  and 
unsafe  place  in  the  road."  The  record  dis- 
closes the  following  facts  and  conditions: 

The  accident  occurred  at  a  culvert  cross- 
ing the  road  between  two  hills — that  on  the 
north  called  Yoe  Hill,  and  that  on  the  south 
Hlgnett's  Hill.  These  hills  are  neither  very 
steep  nor  long.  From  the  place  of  the  acci- 
dent to  the  top  of  Hlgnett's  Hill  is  stated  to 
be  75.3  feet  and  to  the  top  of  Yoe  Hill  about 
300  feet  There  are  two  other  culverts  cross- 
ing the  road  at  or  near  the  bottom  ot  these 
hills — one  213  feet  north,  and  the  other  203 
feet  south  of  this  culvert. 

It  seems  a  fair  conclusion  from  all  the  evi- 
dence that  the  middle  culvert  was  at  the  low- 
est point  between  the  bills,  and  that  there 
was  a  slight  decline  from  the  northerly  to 
the  middle  culvert 
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The  defendants  contended  tbat  the  loca* 
tion  of  the  defect  described  in  the  written  no- 
tice was  thereby  necessarily  limited  to  the 
northerly  culvert,  because  that  was  the  cul- 
vert "at  or  near  the  foot  of  the  yoe  HllL" 
The  plalntUCs  evidence  established  the  fact 
that  his  Injuries  were  occasioned  by  a  hole, 
such  as  described  in  his  notice,  located  at 
the  middle  culvert  No  claim  was  made  that 
there  was  a  similar  bole  at  the  northerly 
culvert. 

It  was  therefore  an  issue  of  fact  for  the 
jury  whether  the  plaintlfTa  Injuries  were 
caused  by  the  defect — the  same  defect  de- 
scribed In  the  notice— or.  In  other  words,  if 
the  culvert  described  In  the  notice  was  the 
middle  culvert  This  Issue  was  sharply  tried 
out,  and  the  jury  decided  it  in  the  plalntilTs 
favor.  A  careful  examination  of  the  record 
fails  to  satisfy  us  that  that  finding  was  not 
justified  by  the  evidence. 

The  jury  may  have  found,  and  we  could 
not  say  that  such  a  finding  would  be  mani- 
festly wrong,  that  the  location  of  the  defect 
proved  answered  accurately  the  general  de- 
scriptive words  of  the  notice:  "The  particu- 
lar ••  *  where  I  was  injured  was  at  or 
near  the  foot  of  the  Toe  Hill."  But  this  gen- 
eral description  of  the  location  is  limited  by 
the  more  specific  words:  "At  a  culvert  tbat 
runs  across  the  water  course  at  that  point" 

Was  the  middle  culvert  the  one  "across  the 
water  course"?  If  it  was,  that  fact  neces- 
sarily determined  In  the  plalntilTs  favor  the 
Issue  whether  the  defect  at  the  middle  cul- 
vert which  caused  the  Injury,  was  the  same 
defect  described  in  the  notice.  Upon  this 
question  the  evidence  was  somewhat  conflict- 
ing. The  defendants  claimed  that  the  north- 
erly culvert  ran  across  a  water  course  also. 
But  It  fairly  appears,  we  think,  that  the  wa- 
ter course  at  the  middle  culvert  was  the 
larger,  and  at  the  lowest  point  between  the 
hills ;  that  it  was  the  outlet  of  a  well-defined 
stream,  draining  a  large  area,  and  that  wa- 
ter flowed  In  It  during  the  whole,  or  practical- 
ly the  whole,  year.  True,  there  was  also  a 
water  course  under  the  northerly  culvert 
through  which  water  flowed  in  times  of  fresh- 
ets and  heavy  rains,  but,  while  It  was  claim- 
ed that  this  water  course  drained  a  small 
ravine  or  springy  spot  outside  the  highway, 
It  was  not  shown  that  any  well-defined 
stream  of  water  passed  through  it,  and  it 
was  admittedly  dry  during  a  considerable 
portion  of  the  year. 

It  is  of  significance,  we  think,  on  this 
point  that  two  of  the  defendants'  witnesses. 
Mr.  Savage,  the  selectman,  and  Mr.  Tuttle, 
the  substitute  for  the  commissioner,  spoke  of 
the  middle  culvert  as  the  "bridge." 

We  think  the  evidence  preponderated  In 
support  of  the  conclusion  that  the  water 
course  over  which  the  middle  culvert  crossed 
was  "the  water  course"— the  only  natural 
and  well-deflned  water  course  between  those 
bills.  But  this  was  a  question  of  fact  for  the 
jury  to  pass  upon.    They  have  passed  upon 


it  after  seeing  and  bearing  tbe  witnesses, 
and  must  have  found,  under  appropriate  in- 
structions, that  the  middle  culvert  was  the 
one  mentioned  in  the  written  notice  "that 
runs  across  the  water  course  at  tbat  point" 
We  find  no  reason  to  disturb  that  finding. 

2.  The  defendants  further  urge  tbat  tben 
was  not  sufficient  proof  of  tbe  24  boars' 
actual  notice  of  tbe  defect  prior  to  the  acd- 
dent  as  required  by  statute.  The  plaintifl 
claimed  that  Mr.  Tuttle,  who  was  at  tbe  time 
acting  as  a  substitute  for  tbe  road  commis- 
sioner, bad  such  notice.  Mr.  Tuttle  denied 
It.  It  was  claimed  by  the  defendants  tbat 
the  plaintiff's  horse  broke  through  the  road, 
and  the  hole  was  thereby  made.  Tbe  plain- 
tiff testified  that  he  did  not  see  tbe  bole 
when  his  horse  fell,  as  be  was  then  looking 
at  some  men  plowing  nearby,  but  saw  it 
after  he  got  up.  There  was,  however,  soffl- 
clent  evidence  to  justify  the  jury  In  find- 
ing that  there  was  a  hole  prior  to  tbe  acci- 
dent at  the  place  In  question.  Several  wit- 
nesses so  testified.  Mr.  *GiIlln  stated  that 
prior  to  the  accident  bis  horses  broke  two 
holes  at  this  middle  culvert  one  on  each  side 
of  the  road;  that  he  personally  notified  Tut- 
tle of  the  holes  several  times;  tbat  thfj 
were  not  fixed;  and  that  on  the  Slst  day  of 
May,  four  days  before  the  accident  be  saw 
tbe  same  hole  on  tbe  east  side  of  the  road 
at  the  place  of  tbe  accident  Mr.  Crelghton 
testified  that  he  notified  Tuttle,  prior  to  the 
accident,  of  a  bole  at  this  culvert  on  tbe 
east  side  of  the  road.  Mr.  Williams  testified 
that  he  passed  over  the  culvert  on  tbe  Slst 
of  May  and  saw  a  bole  at  the  point  of  tbe 
accident  He  said:  "I  had  to  get  off  the 
democrat  and  walk  the  horse  one  side  to  get 
by  tbe  hole."  This  witness  stated  that  be 
was  In  tbe  field  nearby  looking  at  the  plain- 
tiff when  bis  horse  fell,  and  that  be  saw  tbe 
horse  step  bis  off  forward  foot  Into  this 
bole.  He  went  to  tbe  plaintiff's  assistance, 
and  found  the  bole  into  which  the  horse 
stepped  was  at  the  same  place  as  the  one  he 
saw  and  avoided  a  few  days  before.  The 
jury  beard  and  considered  all  tiie  evldatce 
upon  this  disputed  point 

No  question  Is  raised  that  they  were  not 
fully  and  explicitly  instructed  as  to  tbe  re- 
quirements of  tbe  statute  relating  to  tbe 
proof  of  actual  notice  of  tbe  particular  de- 
feet.  '  Their  verdict  shows  that  they  must 
have  decided  tbat  tbe  defect  existed,  and 
that  Tuttle  bad  tbe  necessary  twen^-four 
hours'  actual  notice  of  It.  We  think  their 
decision  was  justified  by  the  evidence. 

8.  The  jury  were  autborUed  by  tbe  evi- 
dence to  find  that  tbe  plaintiff  was  In  the 
exercise  of  due  care  at  the  time  of  tbe  ac- 
cident He  said  be  had  no  knowledge  of  the 
defect  or  of  any  other  hole  in  the  road.  Ha 
had  a  right  to  assume,  with  no  knowledge 
to  the  contrary,  tbat  tbe  traveled  part  of 
this  townway,  was  in  the  month  of  June 
or  would  be  safe  for  driving  thereon  on  horse- 
back.    He  and  all  tbe  witnesses  who  saw 
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him  at  the  time  his  lione  fell  testified  that 
be  was  not  driving  Immoderately. 

4.  Eccesslre  datnagee.  The  verdict  was 
1441.67.  It  will  serve  no  useful  purpose  to 
tncorporate  here  any  extended  statement  of 
the  evidence  Introdnced  to  establish  the 
plaintiff's  damages.  The  defendants  con- 
tended that  his  injaries  were  very  slight 
and  the  resulting  disabilities  limited.  Bnt, 
on  the  other  band,  It  appeared  that  the 
plaintiff  received  a  very  violent  fall,  being 
thrown  over  his  horse's  head  on  to  the  road, 
and  the  horse  fell  npon  him,  where  he  lay, 
dazed  or  partly  unconscious,  till  assisted  np 
by  Mr.  Yoe  and  Mr.  Williams.  In  his  notice 
to  the  town  within  14  days  after  the  acci- 
dent he  stated:  "I  received  a  sprained  shoul- 
der, the  edges  of  the  bone  of  the  shoulder 
being  broken,  my  hips  and'  back  wrenched 
and  strained,  and  I  was  Injured  Internally 
and  have  been  spitting  blood  since  the  ac- 
ddent." 

Dr.  Smith,  a  witness  for  the  defense,  was 
called  to  the  plaintiff  the  day  of  the  acci- 
dent, and  could  find  "no  dislocation  or  frac- 
tnre"  of  the  shoulder.'  He  was  notified 
again  that  night  ''that  there  was  certainly 
■omethlng  broken  In  bis  shoulder,  and  be 
wanted  me  to  come  back  again.  I  went 
back,  and  went  through  as  careful  an  ex- 
amination as  I  could  give  him,  and  decided 
I  couldn't  find  any  fracture  or  dislocation, 
and  told  him  so."  On  the  7th  of  Jane  Dr. 
Dascombe  was  called  In  consultation,  and 
no  fracture  or  dislocation  of  the  shoulder 
was  found. 

On  July  24th  Dr.  Bean,  who  was  at  the 
plaintiff's  house,  made  a  slight  examination 
of  the  shoulder,  finding  it  "considerably 
swollen."  "He  said  that  there  was  great 
pain  when  I  moved  the  arm."  The  plaintiff 
testified  that  he  was  In  bed  "about  10 
days,"  and  that  he  carried  his  arm  In  a 
sling  "somewhere  about  five  or  six  months"; 
that  he  spit  blood  "quite  a  little"  after  the 
accident;  and  that  at  the  time  of  the  trial, 
a  year  and  a  half  after  the  accident,  his 
Bhonlder  still  troubled  him.  Dr.  Dascombe 
stated  that  In  an  examination  of  the  plain- 
tiff the  night  before  the  trial  "I  found  re- 
stricted movement  of  the  right  arm,  right 
shoulder  Joint,  and  at  the  acromial  end  of 
ttie  clavicle  a  slight  enlargement,  more  so 
than  on  the  other  side."  The  doctor  further 
•aid:  "Of  course,  it  won't  get  well  In  one 
week,  or  may  not  in  one  year.  He  may 
never  be  able  to  extend  the  arm  above  the 
head  as  he  can  the  other.  The  left  arm  he 
eonld  raise  up  so  that  It  came  In  close  prox- 
imity to  his  head,  the  other  one  no  nearer 
than  six  or  eight  Inches,  at  the  office  last 
night" 

From  an  examination  of  all  the  evidence 
bearing  upon  the  nature  of  the  plaintiff's  in- 
juries, and  the  extent  of  his  resulting  dia- 
abllttlea,  it  is  the  opinion  of  the  court  that 


the  amount  of  damages  awarded  by  the  Jury 
is  not  excessive.    The  entry  wlU  be: 

Motion   overruled. 

Judgment  on  the  verdict 

006  Ha.  vn 

BURNHAM  V.  AUS-HN. 

(Supreme  Judicial  Court  of  Maine.     Feb.  2K, 
1900.) 

1.  WOBDS  AND  PHBASES— "WAIVBB." 

"Waiver"  is  essentially  a  matter  of  intention, 
yet  such  intention  need  not  necessarily  be  prov- 
ed by  express  declaration.  It  may  be  inferred 
from  tlie  acts  of  the  party,  and  most  often  !■ 
shown  by  bis  action  or  nonaction. 

[Ed.  Note.— For  other  dpfinltions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.} 

2.  WoBDS  Airn  Pubases— "WAivza." 

"Waiver"  may  be  proved  by  express  declara* 
tlon,  or  by  acts  and  declarations  manifesting  aa 
intent  and  purpose  not  to  claim  the  supi>o8ed 
advantage,  or  by  a  course  of  acts  and  conduct 
or  by  so  neglecting  and  falling  to  act  as  to  In- 
duce a  belief  that  it  was  the  intention  and  pur- 
pose to  waive. 

3.  Loos  Aif  D  LooeiNo  (I  S*)— Bbkaoh  ojr  Pn- 
MIT— Waiveb. 

The  defendant  gave  the  plaintiff  a  written 
permit  dated  December  21,  1900,  to  enter  apoa 
certain  lands  owned  by  her  and  to  out  and  re- 
move therefrom  wood  to  be  manufactured  into 
staves,  expressly  reserving  all  cedar  and  pine. 
The  stave  wood  was  to  be  all  removed  before 
April  1,  1007,  at  which  time  the  agreement  was 
to  terminate.  Tiie  plaintiff  was  to  pay  stump- 
age  at  the  rate  of  ^1  per  cord,  the  first  pay* 
meat  to  be  made  when  OOO  cords  had  been  cuL 
The  plaintiff  entered  and  began  operations, 
when  on  December  81,  1906,  he  was  notified  in 
writing  by  defendant  that  he  bad  broken  bis 
contract ;  that  his  cutting  after  January  L 
1007,  would  be  wholly  at  her  sufferance ;  and 
that  all  his  crews  must  leave  the  premises  on 
or  before  January  10,  1907,.  unless  they  confined 
themselyea  to  cutting  and  hauling  fir,  and  such 
spruce  as  her  agent  Claik  might  designate. 
'This  notice  the  plaintlB  read  to  bis  crews,  and 
from  that  time  on  he  operated  in  compliance 
with  these  restrictions.  Payments  for  stump- 
age  were  made  by  the  plaintiff  to  the  defend- 
ant as  each  500  cords  were  cat,  as  provided  in 
the  contract ;  the  last  payment  being  in  March, 
1007.  September  24,  1007,  the  plaintiff  brought 
an  action  against  the  defendant  for  breach  vt 
the  contract 

Held,  that  if  on  December  31,  1906,  the  plain- 
tiff had  any  right  of  action,  the  evidence  so 
clearly  shows  a  waiver  on  his  part  that  a  recov- 
ery is  precluded.  The  things  that  the  plaintiff 
did  and  the  things  that  he  failed  to  do  can  be 
reconciled  on  no  other  theory  than  that  either 
he  claimed  no  right  of  action  or  voluntarily  re- 
Ilnqnished  it. 

IKd.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ||  &^12;  Dec.  Dig.  i  8.*J 

(Official.) 

Exceptions  from  Snpreme  Judicial  C!oturt 
Hancock  County. 

Action  by  Edwin  O.  Bumham  against 
Mary  C.  Fretz  Austin.  Verdict  for  defend- 
ant, and  plaintiff  excepts.  Exceptions  over- 
ruled. 

ActiOD  of  assumpsit  to  recover  damages 
for  an  alleged  breach  of  a  written  contract 
In  the  form  of  a  logging  permit  Plea  the 
general  Issue,  with   brief  statement  setting 


*Wut  other  eases  see  i 
73A.-6d 
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up  certain  alleged  equitable  defenses.  At 
the  conclusion  of  tbe  evidence,  the  presiding 
Justice  directed  a  verdict  for  tbe  defendant, 
and  thereupon  the  plaintiff  excepted. 

The  case  is  stated  in  the  opinion. 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODT,  CORNISH, 
and  BIRD,  JJ. 

'  John  A.  Peters,  for  plaintiff.    Deasy  &  Ijy- 
man,  for  defendant 

CORNISH,  J.  In  this  action  of  assumpsit 
the  plaintier  seeks  to  recover  damages  for 
breach  of  a-  written  cpntract  In  the  form  of 
a  logging  permit  dated  December  21,  1906. 
At  the  close  of  the  testimony,  the  presiding 
justice  directed  a  verdict  for  the  defendant, 
and  tbe  case  comes  before  this  court  on 
plaintiff's  exceptions  to  this  ruling. 

The  permit  in  question  gave  the  plaintiff 
the  right  to  enter  upon  certain  lands  owned 
by  defendant  in  the  town  and  county  of  Han- 
cock, and  "to  cut  and  remove  therefrom  vf ood 
td  be  manufactured  Into  staves.  •  *  •  " 
AU  cedar  and  pine  wood  growing  upon  said 
(and  was  expressly  reserved.  .Said  stave 
wood  was  to  be  all  removed  before  April 
1,  1967,  at  which  time  the  agreement  was  to 
terminate.  The  plaintiff  was  to  pay  stump- 
«ge  at  the  rate  of  $1  per  cord,  tbe  first  pay- 
ment to  be  itaade  when  600  cords  had  been 
cut.  This  written  agreement  was  the  result 
9f  certain  prior  conversations  ^between  the 
parties,  and  at  tbe  time  of  its  execution  tbe 
plaintiff  had  already  placed  his  crews  upon 
the  defendant's  land  and  bad  commenced 
the  operation.  He  continued  cutting  both 
spruce  and  fir  for  10  days  after  the  contract 
was  signed,  when  on  December  31,  1906, 
be  was  notified  in  writing  by  the  defendant 
that  he  bad  broken  bis  contract,  that  his 
cutting  after  January  1, 1007,  would  be  whol- 
ly at  ber  sufferance,  and  that  all  his  crews 
must  leave  the  premises  or  on  before  Janu- 
ary 10,  1907,  unless  they  confined  themselves 
to  cutting  and  hauling  fir,  and  such  spruce 
as  ber  agent,  WlUard  Clark,  might  designate. 
This  notice  the  plaintiff  read  to  his  crews, 
and  from  that  time  on  be  operated  In  com- 
pliance with  these  restrictions.  Payments 
for  stumpage  w«'e  made  by  tbe  plaintiff  to 
the  defendant  as  each  500  cords  were  cut, 
as  provided  in  the  contract;  tbe  last  pay- 
ment being  in  March,  1907. 

This  suit  for  breach  of  contract  was 
brought  September  24,  1907.  The  legal 
rights  of  parties  under  such  contracts  have 
been  frequently  defined  by  this  court.  A  per- 
iblt  of  this  sort  constitutes  an  executory  con- 
tract for  the  sale  of  the  wood  or  timber 
after  It  shall  have  been  severed  from  tbe 
soli  and  converted  into  chattel  property,  to- 
gether with  a  license  In  the  permittee  to 
enter  upon  the  land  for  the  purpose  of  cut- 
ting and  removing  it.  This  license  Is  revo- 
cable on  the  part  of  the  landowner  as  to  the 
wood  or  timber  not  severed  from  the  land,  but 
such  revocation  without  legal  cause  works 


a  breach  of  the  contract  Emerson  v. 
Shores,  95  Me.  237,' 49  Atl.  1061,  85  Am.  St 
Rep.  404;  Pierce  T.  Banton,  98  Me.  653.  67 
Atl.  889. 

The  defendant  In  the  case  at  bar  sets  up 
as  her  reason  for  revocation  an  agreement 
on  the  part  of  the.  plain  tiff  not  to  cut  any 
spruce  suitable  for  manufacture  Into  long 
lumber,  and  his  violation  of  this  agreement 
by  cutting  all  spruce  tn  tbe  path  of  bis  op- 
eration. 

In  ber  plea  tbe  defendant  allied  that 
this  provision  was  omitted  from  the  writtai 
contract  by  mistake  and  Inadvertence,  and 
asked  to  have  tbe  contract  reformed  so  as  to 
embrace  that  condition,  but  this  equitable 
defense  Is  not  now  Insisted  upon. 

Instead,  while  admitting  that  the  written 
contract  allows  tlie  cutting  of  all  spruce,  the 
defendant  relies  upon  the.  same  parol  agree- 
ment as  existing  independent  of  and  collat- 
eral to  the  written  agreement  and  provable 
under  and  enforceable  tbrougb  the  rules  of 
law.  The  plaintiff  replies  that  tbe  contract 
between  the  parties  was  reduced  to  writing, 
and  that  parol  evidence  cannot  be  Introdncr 
ed  to  vary  or  contradict  it. 

Whether  sucb  an  Independent  agreement 
was  made  was  a  question ,  of  fact  for  the 
jury.  The  defendant  and  ber  husband  tes- 
tify positively  to  its  existence.  Tbe  plaintiff 
falls  to  remember  accurately  what  iras  said 
In  regard  to  the  spmc&  Were  this  tbe  only 
point  in  defense,  we  should  hesitate  to  say 
that  tbe  case  should  have  been  taken  from 
the  jury,  and  that  a  verdict  In  favor  of. the 
plalutlff'  on  this  Issue  would  not  be  allowed  to 
stand.  If  such  collateral  .agreement  was 
made,  its  legal  effect  would  be  for  ttie  court 
and  we  are  not  inclined  to  extend  tbe  doo 
trine  of  independent  collateral  agreements  as 
expressed  In  Neal  v.  Flint  68  Me.  72,  33  Att 
669,  beyond  Its  legitimate  sphere.  See  C!hap< 
lin  V.  Gerald,  104  Me.  187,  71  Atl.  712.  But 
upon  another  point  raised  In  defense,  Hie 
plaintiff  falls,  and  that  Is  the  question  of 
waiver.  If  on  December  31,  1906,  he  bad 
any  right  of  action,  tbe  evidence  so  clearly 
shows  a  waiver  on  bis  part  that  recovery 
is  precluded.  Waiver  Is  essentially  a  matter 
of  intention,  yet  such  Intention  need  not  nee 
essarily  be  proved  by  express  declaration. 
It  may  be  Inferred  from  the  acts  of  tbe  pai^ 
ty  and  most  often  is  shown  by  his  action  or 
nonaction.  Peabody  v.  Magnire,  79  Me.  572, 
12  Atl.  630;  Stewart  v.  Iieonard,  103  Ma 
128,  68  Atl.  638.  It  Is  the  voluntary  relin- 
quishment of  a  known  rigbt  which  but  for 
such  waiver  the  party  would  have  enjoyed. 
"It  may  be  proved  by  express  declaration; 
or  by  acts  and  declarations  manifesting  an 
Intent  and  purpose  not  to  claim  the  supposed 
advantage;  or  by  a  course  of  acts  and  con- 
duct or  by  BO  neglecting  and  falling  to  act 
as  to  induce  a  belief  that  it  was  bis  inten- 
tion and  purpose  to  waive."  Farlow  v.  Ellis, 
15  Gray  (Mass.)  22&-231. 

The  things  that  the  plaintiff  here  did  and 


Digitized  by 


Google 


mt 


STATE  V.'  KdRitti;!,. 


1091 


016  tbfAgs. that  b'e  failed  to  do  can' be  recoD-^ 
died  with  no  other  theory  than  that  either 
ho  claimed  no  right  of  action  or  Toluntarlly 
rellnqnlahed  it  When  the  defendant  wrote 
him  the  letter  of  revocation' ten  days  after 
the  contract  was  executed,  he  seemed  to  ac- 
cept the  Bltuation,  'for  be  went  tit  once  to  his 
different  crews,  read  the  notice  to  them,  and 
explained  that  thenceforth  the  work  mast  be 
done  undec  the  direction  of  Cldrk,  the  de- 
fendant's agent.  From  that  time  without  ob-' 
Jectlon  on  his  part  the  spruce  was  dnt  as 
Clark  dictated.  The  plaintiff  did  not  leave 
the  work  and  claim  damages  for  breach  of 
contract  but  saw  fit  to  remain  and  operate 
under  tbe  new  arrangement  The  work  con- 
tinued without  a  day's  suspension  and  with- 
out a  word  of  protest  from  the  plaintiff.  He 
saw  the  defendant  and  her  agent  several 
times,  but  never  claimed  or  intimated,  that 
the  contract  of  December  2lBt  was  subsisting, 
or  that  she  had  broken  the  same  and  that 
he  claimed  damages  therefor.  His  first  de- 
mand was  the  service  of  this  writ  He  made 
payments  and  settlements  with  her  under  the 
new  regime  without  a  murmur  of  dissent 

But  his  own  letter  written  to  the  defendant 
soon  after  the  revocation  is  conclusive  on  this 
point  In  this  he  pleads  for  the  privilege  of 
eontlnulng  work  and  practically  admits  the 
Justice  of  the  defendant's  position.  He  says: 
"No  matter  what  is  being  told  you,  I  am  using 
every  effort  to  cut  Just  as  you  want  It  done. 
•  •  •  I  think  about  all  the  spruce  that 
has  been  hauled  was  cut  before  we  had  the 
men  shown  Just  how  they  should  cut.  I  have 
been  with  'Wlllard  among  the  crews,  and  I 
thought  they  all  talked  as  though  they  would 
do  the  right  thing,  and  I  want  to  have  it 
done,  but  of  course,  they  never  around  here 
cut  timber  only  Just  as  they  had  a  chance  to 
cut  all  before  them.  I  am  willing  to  go  at 
all  times  with  'Wlllard  or  any  one  you  desig- 
nate, and  we  will  do  all  we  can  to  further 
your  Interest." 

Such  language  gives  color  to  the  defend- 
ant's contention  as  to  the  contract  itself,  and 
la  utterly  inconsistent  with  the  existence  of  a 
I^al  claim  which  the  writer  intends  to  en- 
force. "A.  waiver  Is  indeed  the  intentional  re- 
linquishment of  a  known  right;  but  the  best 
evidence  of  intention  Is  to  be  found  In  the 
language  used  by  the  parties.  Tbe  true  in- 
quiry is  what  was  said  or  written  and  whe!h- 
ts  what  was  said  Indicated  the  alleged  inten- 
tion. The  plaintiff  had  a  right  to  act  on  the 
natural  interpretation  of  the  correspondence, 
and  the  defendant's  conduct  In  reference  to 
It  Tbe  secret  understanding  or  intent  of  the 
defendants  or  their  agents  could  not  affect  his 
rights."  West  v.  Piatt  127  Mass.  3G7.  In 
the  case  at  bar  the  evidence  of  even  a  se- 
cret intent  Is  lacking,  for  not  even  at  the 
trial  did  the  plaintiff  state  that  he  had  such 
intent  nor  did  he  attempt  to  explain  his 
words  and  acts  tending  to  show  the  contrary. 


'  tJnder  such  circumstances^ '  the  ruTliig  of 
the  presiding  Justice  in  directing  a  verdict  for 
defendant  was  correct  as  the  evidence  pre- 
sented was  insufficient  to  support  a  verdict 
for  tbe  plaintiff.  Day  t.  B.  &  M.  B.  B.,  97 
Me.  528.  55  Atl.  420. 

'  Exceptions  overruled. 


(105  He.  207) 

STATE  V.  MORRILL. 

(Supreme  Judicial  Court  of  Maine.     Feb.  27, 
1909.) 

1.  CannNAL  Law  (|  977*)— Cokviciior-^bn- 

TENCE. 

Rev.  St.  c.  135,  |  26,  as  amended  by  chap- 
ter 106,  p.  112,  Pub.  Laws  1905,  provides  that 
"sentence  shall  be  imposed  upon  conviction,  ei- 
ther by  verdict  or  upon  demurrer,  of  a  crime 
which  is  not  punishable  by  impnsonmpnt  for 
life,  althouf^h  exceptions  ate  ailefted."  Held  (1) 
that  the  verdict  of  guilty,  or  the  decision  over- 
ruling the 'demurrer,  is  tiie  conviction  meant  by 
tbe  statute. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {f  2482,  2480 ;    Dec.  Dig-  i  977.*] 

2.  Cbiuinai.  Law  (i  978*)— Sertencb— Stat- 
utory Pbovisions. 

That  the  statute  so  construed  Is  constitu- 
tional, and,  if  the  exceptions  are  overruled,  the 
sentence  is  to  be  executed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  97&*] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court 
Cumberland  County. 

Frank  Morrill  was  convicted  of  felonious 
assault  and  brings  exceptions.  Elsceptlomi 
overruled. 

The  defendant  was  indicted  in  the  superior 
court,  Cumberland  county,  for  a  felonious 
assault  on  a  woman,  and  upon  trial  waB 
found  guilty.  He  then  filed  a  motion  for  a 
new  trial,  which  was  overruled.  He  also 
filed  a  motion  in  arrest  of  Judgment,  which 
was  also  overruled,'  and  to  this  ruling  he 
excepted.  The  presiding  Justice  then  sen- 
tenced the  defendant  to  imprisonment  In  tbe 
state  prison  for  two  years,  and  to  the  Im- 
position of  sentence  before  his  prior  excep- 
tions were  determined  the  defendant  also 
excepted. 

Tbe  case  is  stated  In  the  opinion. 

Rev.  St.  c.  135,  I  26,  as  amended  by  Pub. 
Laws  1905,  p.  112,  c  106,  reads  as  follows: 

"Sec.  26.  Sentence  shall  be  imposed  upon 
Convictions,  either  by  verdict  or  upon  de- 
murrer, of  a  crime  which  is  not  punishable 
by  imprisonment  for  life,  although  excep- 
tions are  alleged.  Questions  of  law  may  be 
reserved  on  a  report  signed  by  the  presiding 
Justice,  and  in  such  case,  and  where  excep- 
tions are  allowed,  the  defendant  may,  when 
the  offense  charged  is  bailable,  recognize 
with  sureties.  In  such  sum  as  the  court  or- 
ders, with  conditions  substantially  as  follows: 
The  condition  of  this  recognizance  is  suA 
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that,  wtiereaa  tbere  Is  now  pending  In  the 

court,  witbin  and  for  the  county  of 

-,  an  Indictment  against  tbe  said 


for  tbe  oITense  of 


-,  In  tbe  coarse  of 


the  proceedings  upon  which,  questions  of 
law  requiring  the  decision  of  the  Justices  of 
the  supreme  Judicial  court  have  arisen ;  now 

if  said shall  personally  appear  before 

said ^  court,  to  be  held  in  and  for  said 

county,  from  term  to  term,  nntll  and  includ- 
ing the  term  of  said  court  next  after  tbe 
certificate  of  decision  shall  be  received  from 
said  Justices,  and  shall  abid^  the  decision 
and  order  of  said  court,  and  not  depart  with- 
out license,  then  this  recognisance  shall  be 
void.*  If  he  does  not  so  recognize,  the  .court, 
on  request  of  the  defendant  upon  whom 
sentence  la  Imposed  may  allow  stay  of  ex- 
ecution of  sentence.  In  which  case  commit- 
ment shall  be  to  await  final  decision;  oth- 
erwise, such  commitment  shall  be  In  execu- 
tton  of  sentence.  When  a  verdict  of  guilty  is 
rendered  against  any  person  for  an  ofTense 
punishable  by  imprisonment  In  the  state 
prison,  or  any  person  is  committed  pending 
dMsion  on  report  or  exceptions,  as  herein 
provided,  and  remains  imprisoned  after  the 
adjournment  of  court,  he  shall  be  admitted 
to  baU  only  by  the  Justice  trying  him,  by 
some  person  by  him  appointed  therefor,  or 
by  some  Justice  of  the  supreme  Judicial 
court  If  a  person  shall  be  so  admitted  to 
ball  after  commitment  in  execution  of  sen- 
tence, as  above  provided,  such  admission  to 
ball  shall  vacate  the  effect  of  the  original 
commitment,  and  the  full  term  of  imprison- 
ment shall  commence  from  tbe  date  of  com- 
mitment after  flnal  decision." 

Argued  before  EMERY,  C.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PEABODT,  SPEAR,  and 
BIRD,  JJ. 

Joseph  Ei.  F.  Connolly,  Co.  Atty.,  for  the 
State.    D.  A.  Meaher,  for  defendant 

EMERY,  C.  J.  The  defendant  was  upon 
trial  found  guilty  of  felonious  assault  He 
then  filed  a  motion  for  a  new  trial,  which 
was  oremiled.  He  also  filed  a  motion  in 
arrest  of  Judgment,  which  was  also  overrul- 
ed. To  this  latter  ruling  excepUons  were 
filed  and  allowed.  The  court  then,  notwith- 
standing tbe  exceptions  allowed,  sentenced 
tbe  defendant  to  imprisonment  in  the  state 
prison  for  two  years,  but  allowed  a  stay  of 
execution  of  sentence  upon  the  defendant's 
recognizing  to  abide  the  decision  of  the 
court.  To  this  imposition  of  sentence  be- 
fore his  prior  exceptions  were  determined 
the  defendant  also  excepted.  This  latter  ex- 
ception is  the  only  one  argued;  the  former 
being  abandoned. 

Rev.  St  c  135,  S  28,  as  amended  by  chap- 
ter 106,  p.  112,  Pub.  Laws  1005,  provides 
that  "sentence  shall  be  imposed  upon  con- 
viction, either  by  verdict  or  upon  demurrer, 
of  a  crime  which  is  not  punishable  by  im- 


prisonment for  life,  altlioaj^  exceptions  are 
alleged."  The  defendant  contends  that  tbere 
can  be  no  conviction  until  his  exceptions  ate 
overruled.  We  think  it  evident  however, 
that  the  verdict  of  guUty  is  tbe  conviction 
meant  by  the  statute. 

The  defendant  further  contends  tiiat  the 
statute  so  construed  is  unconstitutional.  No 
provision  of  the  Constitution  la  cited  which 
forbids  such  legislation,  and  we  have  found 
none.  The  statute  therefore  must  be  ad- 
Judged  constltutlonaL  Commonwealth  v. 
Brown,  167  Masa  144.  45  N.  E.  1. 

Exceptions  overruled.  Mittimus  to  issue 
in  execution  of  sentence. 


(U6  Ha.  »1) 

WALKER   V.   FOLLETTS  ESTATE. 

(Supreme  Judicial  Court  of  Maine.    Feb.  26* 
1909.) 

1.   EiXtCUTOBB  AND  AOUTNISTBATOISd  328*)— 

Real  Estate— 8alb—Powkb. 

The  will  of  Mercy  FoUett  was  proved  and 
allowed  October  4,  18o2,  and  Robert  FoHett 
Gerrish,  a  nephew,  was  appointed  executor  on 
the  same  date.  Tbe  inventory  filed  in  March, 
1853,  showed  real  estate  appraised  at  $7,050, 
and  personal  estate  appraised  at  $3,620.  The 
executor's  first  and  only  account,  allowed  in 
October,  1853,  showed  a  balance  of  $911.14  of 
personal  estate  in  his  bands.  By  the  terms 
of  the  will,  after  the  payment  of  all  debts  and 
funeral  charges,  and  "with  such  exceptions  and 
bequests"  as  the  testatrix  thereinafter  made. 
Robert  Follett  Gerrish  was  given  a  life  estate 
in  all  the  property,  both  real  and  personal,  "to 
have,  use  and  enjoy  the  income  and  profit  there- 
of during  his,  the  said  Robert's  natural  life." 
Tbe  will  then  further  provided,  among  other 
things,  that  at  "my  said  executor's  decease  I 
hereby  give  and  bequeath  of  my  said  property 
or  estate  one  thousand  dollars  to  be  mvested 
In  real  estate  or  permanent  and  profitable 
stock,  tbe  income  of  which  shall  be  annually  ap- 
propriated for  the  support  of  Congregational 
preaching,  for,  and  in  the  First  Congregation- 
al Church  and  Parish,"  in  Kittery''a8  long  as 
said  pari!<h  shall  exist.''  On  July  23,  1874,  said 
Robert  Follett  Gerrish  conveyed,  by  warranty 
deed  and  without  license  of  court,  to  his  wif^ 
Sarah  C.  Gerrish.  all  the  real  estate  left  by  said 
Mercy  Follett,  and  on  April  IS.  1881,  said 
Robert  Follett  Gerrish,  and  Sarah  C.  Oerrish 
conveyed  a  part  of  the  same  to  one  Ichabod 
Goodwin.  'The  balance  of  the  real  estate  is 
still  held  by  the  heirs  at  law  of  Robert  Follett 
Gerrish  and  Sarah  C.  Gerrish.  Robert  Fol- 
lett Gerrish  died  October  25,  1882,  and  there 
was  no  further  administration  of  the  Mercy 
Follett  estate  until  September  1,  1903.  when 
the  appellant,  James  H.  Walker,  was  appoint- 
ed administrator  de  bonis  non  with  will  an- 
nexed upon  the  petition  of  the  said  First  Coa- 
rrepational  Church  and  Parish  of  Kittery.  On 
October  6,  1903,  the  said  administrator  filed  an 
inventory  in  the  probate  court  showing  no  per- 
sonal property,  but  real  estate  appraised  at 
$10,532.66.  bein^  the  identical  parcels  enumer- 
ated in  the  onginal  inventory  filed  in  18-53. 
After  a  fiitile  demand  upon  the  heirs  of  Robert 
Follett  Gerrish  for  any  property  in  their  pos- 
session belonging  to  the  estate  of  Mercy  Fol- 
lett. the  administrator  filed  a  petition  in  the 
probate  court  for  license  to  sell  all  the  real 
estate  inventoried,  for  the  purpose  of  paving 
the  legacy  of  $1,000  to  the  said  First  Congie- 
gational  Charch  and  Pariah,  which  said  legacy 
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had  nerer  b«en  paid.  Tbe  probate  coart  xe- 
fosed  to  grant  the  license  and  the  administrator 
appealed. 

Held,  that  the  appeal  mnat  b«  diimissed.  The 
real  estate  is  not  in  tbe  custody  or  control  of 
tbe  administrator,  but  in  that  ot  third  par- 
ties who  hold  under  recorded  deeds,  and  that 
no  such  power  la  given  by  statute  to  adminia- 
tratora  de  t>onia  non  as  is  claimed  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Qent.  Dig.  i  1351;  Dec. 
Dig.  i  329.»] 

2.  Remedt  bt  Bux  in  Equitt. 

If  the  title  to  the  real  estate  is  to  be  at- 
tacked^ it  should  be  by  the  party  in  interest, 
the  Kittery  Parish,  and  tbe  remedy  should  be 
sought  by  a  bill  in  equity. 
8.  Wnxs     (I    826*)  —  Dbcbzhno    LoaACT 

CsARas  ON  Real  Estate. 

Whether  the  legacy  created  a  charge  np- 
■on  the  real  estate  of  the  testator,  which  follows 
it  into  the  hands  of  the  present  holders,  and 
whether  such  a  right,  if  once  existing,  has  been 
lost  through  laches  of  the  parish,  are  questions 
which  cannot  be  determined  in  the  present  pro- 
ceedings, but  can  be  under  a  bill  in  equity.  All 
the  facts  can  then  be  presented  to  the  court, 
and  under  its  elastic  procedure  the  court,  if  the 
bill  is  sustained,  may  also  designate  the  par- 
ticular real  estate  which  shall  in  the  first  in- 
stance be  reachpd,  because  the  equitable  rights 
of  the  present  holders  may  vary. 

IBM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  2130;   Dec.  Dig.  {  826.*] 

(Official.) 

Report  from  Supreme  Judicial  Clonrt,  York 
County. 

Petition  by  James  H.  Walker,  administra- 
tor de  bonis  non  with  will  annexed  of  the 
estate  of  Mercy  Foliett,  deceased,  to  sell  real 
estate.  Permission  was  refused,  and  tbe 
administrator  appealed  to  the  Supreme  Court 
of  Probate,  wbere  an  agreed  statement  of 
tacts  was  filed,  and  the  case  reported  to  the 
law  court  for  determination.  Decree  of  pro- 
bate court  affirmed. 

Tbe  plaintiff.  In  his  capacity  as  adminis- 
trator de  bonis  non  witb  will  annexed  of  the 
estate  of  Mercy  Foliett,  filed  a  petition  in 
the  probate  court,  York  county,  for  license  to 
sell  certain  real  estate.  License  was  refused. 
and  the  plaintiff  appealed  to  the  Supreme 
Court  of  Probate.  When  tbe  en  use  came  on 
for  hearing  in  tbe  appellate  court,  an  agreed 
statement  of  facts  was  filed,  and  tbe  case 
was  reported  to  tbe  law  court  to  render  such 
judgment  as  the  law  and  tbe  fiicts  required. 

Tbe  case  Is  stated  in  tbe  opinion. 

Argued  before  EMERY,  0.  J.,  and  WHITE- 
HOUSE,  SAVAGE,  PBABODY,  CORNISH, 
KINO,  and  BIRD,  JJ. 

Samuel  W.  Emery  and  Geo.  F.  &  Leroy 
Haley,  for  plaintiff.  Frank  &  Marvin  and 
George  C.  Yeaton,  for  defendant. 

CORNISH,  J.  The  appellant  is  adminis- 
trator de  bonis  non  with  will  annexed  of 
the  estate  of  Mercy  Foliett,  and  appealed 
from  a  decree  of  the  judge  of  probate  dis- 
missing his  petition  for  license  to  sell  real 
estate    The  will  of  Mercy  Foliett  was  prov- 


ed and  allowed  October  4,  1852,  and  Robert- 
Foliett  Gerrlsh,  a  nephew,  was  appointed 
executor  on  tbe  same  day.  Tbe  IsTentorT' 
filed  March  7,  1853,  showed  real  estate  ap-i 
praised  at  |7,050  and  personal  property  ai>- 
pralsed  at  $3,620,  a  total  of  $10,670.  Tbe 
executor's  first  and  only  account  was  allowed. 
October  8,  1853,  showing  a  balance  of  $911.44 
of  x>ersonal  property  in  his  hands.  By  tbe 
terms  of  the  will,  after  the  payment  of  all- 
debts  and  funeral  charges,  and  "witb  sudi 
exceptions  and  bequests"  as  the  testatrix 
thereinafter  made,  Robert  Foliett  Gerrisb-. 
was  given  a  life  estate  in  all  tbe  property, 
both  real  and  personal,  "to  have,  use  and) 
enjoy  the  income  and  profit  thereof  during/ 
his,  the  said  Robert's  natoral  life."  At  hlS| 
decease,  bis  oldest  son,  if  any,  was  to  have 
a  similar  life  estate,  and  after  various  other  • 
provisions  designed  to  meet  the  possible  con- . 
tingencies  of  heirship,  the  estate  was  to  vesti 
absolutely  in  the  grandchildren,  or,  if  noi 
grandchildren,  two-thirds  was  given  to  th«> 
First  Congregational  Church  and  Pnrish  in, 
Kittery,  and  one-third  to  the  Maine  Mis-. 
sionary  Society.  •   i 

Then  follows  this  clause : 

"The  exceptions  to  the  disposal  of  my  ea-. 
tate  as  above  named,  willed  and  bequeathed' 
are  these,  to  wit    It  la  my  will  that,  and 
I  hereby  give  and  bequeath  annually  after/ 
my  decease  tbe  sum  of  twenty-five  dollars, 
of  tbe  said  profits  or  Income  of  my  said  prop-  - 
erty  for  the  support  of  an  Intelligent  and^ 
pious  ministry  of  the  Congregational  denom-; 
ination,  in  and  for  the  said  Congregational 
Church  and  Parish,  said  twenty-five  dollars, 
to  be  annually  paid  to  the  acting  clergyman- 
of  said  parish  by  my  said  executor  hereinaft-- 
er  named,  during  said  executor's  natural  Ufa 
Then  at  his,  my  said  executor's  decease  I- 
hereby  give  and  b^qneato  of  my  said  property 
or  estate  one  thousand  dollars  to  be  invest- 
ed in  real  estate  or  permanent  and  profitable- 
stock,  the  Income  of'  which  shall  be  annually 
appropriated  for  tlie  support  of  Congrega- 
tional preaching,  for,  and  in  said  First  Cod- 
gr^atlonal  Church,  and  Parish,  as  long  as 
said  parish  shall  exist,  and  should  said  par- 
ish become  extinct,  I  hereby  will,  give  and 
bequeath,  said  one  thousand  dollars  to  thsi 
aforenamed  Maine  Missionary  Society  to  be 
used    by    said  missionary    society    for   the- 
spread  of  tbe  knowledge  and  glory  of  God, 
and  tbe  moral  religious  social  and  Intellee- 
tnal  elevation  of  mankind.     Said  one  thou- 
sand dollars  to  be  disposed  of  in  such  a  man-, 
ner  as  the  directors  of  said  missionary  so-' 
clety  shall  deem  best  adapted  to  the  ends  de- 
signed." 

Robert  FoUett  Oerrisb  died  October  25, 
1882,  and  there  was  no  further  adminlstra-' 
tion  of  tbe  Foliett  estate  until  September  1, 
1903,  when  James  H.  Walker  was  appointed 
administrator  de  bonis  non  with  will  annexed 
upon  the  petition  of  the  First  Congregational 
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(ihareh  aiid  Parish'  ot' littery.  The  case 
does  not  show  whether  the  executor  paid  to 
die  church  the  annuity  of  $25  during  hla 
Mfetlme,  but  siucte '  his  decease  the  legacy 
of.  $1,000  has  not  been  paid.  On  July  23. 
1874,  said  Robert  S*.  Gerrlsh  conveyed  by 
fharranty  deed,  and  without  license  of  court, 
tib  his  wife,  Sarah  O.  Gerrlsh,  all  the  real 
cistate  left  by  Mercy' FoIIett,  and  on  April  18, 
1881,  said  Robert  F.  and  Sarah  G.  Gerrlsh 
O^nveyed  a  part  of  the  aame  to  one  Ichabod 
Goodwin.  The  balance  of  the  real  estate  is 
ttin  held  by  the  heirs  at  law  of  Robert  F. 
and  Sarah  C.  Gerrishi  On  October  6,  1903, 
Ikr.  Walker,  the  admilnistrator,  filed  an  In- 
ventory in  the  probBtie  conrt  showing  no 
{tersonal  property,  but  real  estate  appraised 
■t  $10,632.68,  being  the  Identical  parcels  enu- 
merated in  the  original  inventory  filed  March 
8,'  1853.  After  a  futile  demand  upon  the 
heirs  of  Robert  F.  Gerrlsh  for  any  property 
in  their  possession  belonging  to  the  estate 
of' Mercy  Follett,  the  administrator  filed  a 
petition  in  the  probate  court  for  license  to 
8611  all  the  real  estatie  IhTentorled  for  the 
purpose  of  paying  the  legacy  of  $1,000  to 
the  First  Congregational  Church  and  Parish 
Of  Kittery.  From  the  denial  of  that  petition 
this  appeal  was  tak^n. 

>  We  think  the  appeal  must  be  dismissed. 
Whatever  rights  the  paribh  may  Iiave  can  be 
Secured  in  another  form  of  proceeding,  but 
not  In  this.  The  real  estate  in  question  Is 
itot  In  the  custody  ov  control  of  the  appel- 
lant, but  in  that  of  third  parties,  who  hold 
dnder  recorded  deeds,  and  w«  can  find  no 
mch  power  given  to  administrators  de  bonia 
non  by  statute  as  is  claimed  here.  The  ap- 
pellant asks  for  license  to  sell  $10,000  worth 
of  reiil  estate  standing  in  the  name  of  third 
parties  in  order  to  pay  a  legacy  of  $1,000. 
This  is  far  beyond  his  domain.  If  the  title 
Is'  to  be  attacked,  it  should  be  by  the  party 
In  Interest,  the  Kittery  parish,  and  the  rem- 
edy should  be  sought  by  bill  in  equity. 

iThe  appellant  contends  that  the  legacy  of 
$1,000  created  a  charge  upon  the  real  estate, 
which  followed  it  into  the  hands  of  the  pres- 
ent holders.  This  the  respondents  deny. 
She  authorities  would  seem  to  favor  the  ap- 
pellant The  general  rule  is  that,  after  cer- 
tain legacies  are  given  without  any  express 
provision  of  means  of  payment,  a  residuary 
gift  blending  the  real  and  personal  property 
of  the  testator  creates  a  charge  of  the  lega- 
clee  upon  the  entire  estate.  3  Jarman  on 
Wills,  428,  427;  Reynolds  v.  Reynolds,  16 
N.  T.  257;  Addition  v.  Smith,  83  Me.  551,  22 
ACL  470.  The  respondents  further  say  that 
if  the  legacy  was  originally  a  charge  upon 
the  land,  the  laches  of  the  parish  in  not  seek- 
ing to  enforce  its  rights  for  the  21  years  that 
elapsed  between  the  death  of  the  executor 
and  the  appointment  of  the  administrator  is 
ai  bar  to  recovery. 

I  Whether  or  not  such  laches  exists  would 


depend  upon  all  the  facts  connected  with 
the  delay,  and  perhaps  explanatory  of  it, 
none  of  which  are  before  this  court, 

It  is  not  necessary  to  decide  either  of  these 
questions  here.  They  can  be  met.  If  the  case 
comes  to  this  court,  on  a  bill  In  equity, 
brought  by  the  legatee  against  the  presoit 
holders  of  the  land,  which  has  been  held  to 
be  the  proper  form  of  remedy  in  such  cases. 
This  was  decided  in  the  early  case  of  Bug- 
bee  v.  Sargent,  23  Me.  2G9.  In  Merritt  r. 
Bucknam,  78  Me.  604,  7  Atl.  383.  the  ques- 
tion was  re-examined,  and  the  court  held  the 
remedy  to  be  In  equity,  and  prescribed  the 
method  of  enforcing  it  See,  also.  White- 
house  V.  Cargill,  8p  Me.  60,  29  Atl.  924;  Id.. 
88  Me.  479,  34  Atl.  276;  2  Red,  Wills,  p.  209: 
Harris  v.  Fly,  7  Paige  (N.  T.)  421. 

A  court  In  equity  cannot  only  decree  the 
legacy  to  be  a  charge  upon  the  real  estate^ 
if  the  will  can  be  so  construed,  but  with  lt» 
elastic  procedure  it  can  also  provide  the 
method  of  securing  the  same,  and  designate 
the  particular  real  estate  which  shall  In  the 
first  Instance  be  reached,  because  the  equi- 
table rights  of  the  present  hnlders  may  vary. 
2  Red  on  Wills,  p.  210;  Aston  v.  Galloway, 
38  N.  C.  126. 
It  Is  clear  that  ttie  ■license  to  sell  should 
not  be  granted,  and  the  entry  must  be: 

Appeal  dismissed. 

Decree  of  probate  court  affirmed. 


(IS  Pa.  ia> 
OUNNINGHAM  et  al.  t.  ROGERS  et  al. 

(Supreme  Court  of  Pennsylvania.    Jane  22, 
1900.) 

1.  APPSAI.  XSO  EBKOB  ({  728*)— ASSIONUKKTB 

OF  Error— SuFFiciKNCT. 

Assignments  of  error  not  containing  the 
answer  to  the  question,  admitted  after  objec- 
tion, or  copies  of  papers  offered  and  admitted, 
violate  rule  31. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3012 ;   Dec.  Dig.  t  ''28.*] 

2.  Lanoloro  and  Tenant  (|  167*)— Basebaia 
Park— LiABiunr  fob  Injury  from  Faix- 
INO   Stand. 

The  landlords  of  a  baseball  park  are  not 
liable  for  an  Injury  from  the  grand  stand  fall- 
ing, where  the  stand  was  erected  before  the 
landlords  took  title  and  was  owned  by  the  ten- 
ant, and  the  tenancy  continued  after  the  change 
of  ownership,  and  a  new  lease  was  made  to 
the  same  tenant  before  the  original  term  had 
expired,  and  the  tenant  continued  in  exclusive 
possession,  and  there  was  no  time,  prior  to  the 
accident  when  the  landlords  were  actually  in 
possession,  or  could  lawfully  have  taken  posses- 
sion. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ig  608-074  ;  Dec.  Dig.  1 107.*1 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  George  Ik  CnnnlDgham,  by  hla 
next  friend  and  mother,  Mary  E.  Cunning- 
ham, and  Mary  E.  Cunnin^am  against  John 
I.  Rogers  and  another.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.     AQlrmed. 
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Argued  before  MITCHELL^  O.  X,  and 
FBUi,  BROWN,  MBSTRBZAT,  POTTER, 
BLEIN.  and  STEWART,  JJ. 

Isaac  HasBler,  for  appellants.  John  G. 
Johnson,  for  appellees. 

POTTER,  J.  This  was  an  action  of  tres- 
pass, brought  to  recover  damages  for  per- 
sonal Injuries  sustained  by  plaintifT,  on  Au- 
gust 8,  1903,  by  reason  of  the  fall  of  a  por- 
tion of  the  grand  stand  at  the  Philadelphia 
Ball  Park.  Plaintiff,  a  minor,  was  seated 
beside  his  father  on  the  upper  row  of  seats 
at  the  back  of  the  stand.  A  balcony  or  pas- 
sageway In  their  rear,  which  overhung  Fif- 
teenth street,  gave  way  under  the  weight  of 
the  crowd  and  fell  Into  the  street,  carrying 
down  with  It  the  rear  seats  and  those  seated 
upon  them.  The  father  was  killed  and  the 
son  seriously  hurt.  This  suit  was  brought 
by  the  mother  and  next  friend,  on  behalf  of 
the  plaintiff,  and  also  by  the  mother  In  her 
own  right,  against  John  I.  Rogers  and  Alfred 
J.  Reach,  owners  of  the  premises  upon  which 
the  grand  stand  was  erected,  and  It  was 
sought  to  hold  them  liable  In  damages-  for 
the  negligent  construction  of  the  grand  stand, 
and  Its  maintenance  In  an  unsafe  condition, 
to  which  causes  the  accident  was  attributed 
by  plaintiff.  Upon  the  trial  the  court  below 
directed  a  verdict  for  the  defendants,  upon 
the  ground  that  the  evidence  showed  that 
the  grand  stand  belonged  to  the  lessees,  and 
not  to  the  owners  of  the  ground,  and  also 
showed  that  the  lessees  were  In  uninterrupt- 
ed possession  of  the  premises  from  the  date 
of  the  erection  of  the  structure  that  fell  until 
after  It  had  fallen.  Judgment  was  entered 
on  the  verdict,  and  plaintiff  has  appealed. 

There  are  six  assl^ments  of  error.  The 
first  and  second  assignments  violate  rule  31, 
for  the  reason  that  neither  of  them  contains 
the  answer  to  the  question,  admitted  after 
objection.  The  third  and  fourth  assignments 
also  violate  rule  31,  for  the  reason  that  nei- 
ther contains  copies  of  the  papers  offered 
and  admitted  In  evidence. 

The  fifth  assignment  Is  to  the  action  of 
the  trial  judge  in  directing  a  verdict  for 
the  defendants,  and  raises  the  question  of 
their  liability  as  owners  of  the  premlsea  It 
appears  from  the  evidence  ihat  on  January 
4,  1888,  Edward  D.  O'Kane,  being  the  owner 
of  a  lot  of  ground  situated  between  Broad 
and  Fifteenth  streets,  and  Huntingdon  street 
and  Lehigh  avenue.  In  the  city  of  Pblladel- 
pUa,  leased  the  same  to  the  Philadelphia  Ball 
Club,  Limited,  as  a  park  for  the  exhibition 
of  games  of  ball  or  other  athletic  sports,  for 
a  term  of  10  years.  The  ball  club  went  into 
possession  under  the  lease,  and  graded  the 
lot,  and  put  up  the  fixtures  necessary  ^o  fit 
it  for  a  ball  park.  On  January  11,  1888,  Ed- 
ward D.  O'Kane  conveyed  the  title  to  the 
premises  to  John  I.  Rogers  and  Alfred  J. 
Reach,  the  defendants.  The  record  does  not 
show  an  assignment  of  the  lease  to  Risers 


and  Reach;  but  the  ball  club  continued  as 
tenants,  and,  on  December  31,  1881,  Rogers.' 
and  Reach  Indorsed  on  the  lease  an  agree^^ 
ment  to  renew  for  an  additional  term  oft 
10  years  from  January  1,  1896,  on  the  samer 
terms  and  conditions.  On  August  4,  1894,  all 
the  Improvements  on  i^e  ground  were  de-- 
stroyed  by  fire,  and  new  buildings.  Including 
the  grand  stand  where  the  accident  in  ques-: 
tlop  occurred,  were  erected  and  paid  for  byi 
the  lessees,  the  Philadeli^la  Ball  Club,  Lim-> 
ited.  These  buildings  were  Insured  by  the 
lessees  In  their  own  name,  and  subsequently 
they  claimed  from  the  dty  damages  to  the 
buildings  alleged  to  have  been  sustained  by> 
change  of  grade.  On  February  28,  1903/ 
when  the  original  lease  bad  still  nearly  9 
years  to  run  under  its  'renewal,  Rogers  and' 
Reach  made  a  new  lease  to  the  PhiladelphW 
Ball  Club,  Limited,  for  a  term  of  3  yeant 
from  January  1,  1903;  With  the  privilege  ot 
renewal  fOr  10  years  longer,  and  under  thid 
lease  the  ball  dub  were  In  possession  at  th^ 
date  of  the  accident  It  appears  that  Rog^ 
and  Reach,  the  defendant^,  were  never  Id 
actual  iMssessIon  of  the  premises  from  tb4 
time  of  the  original  conveyance  to  them  bjf 
O'Kane  to  the  date  of  the  accident  Thcl 
defense  upon  which  they  relied  was  that  aa 
individuals  they  had  no  Interest  in  or  owner- 
ship of  the  grand  stand,  which  broke  down^ 
and  were  In  no  way  responsible  for  Its  condi- 
tion. They  were  the  owners  of  the  groundt 
bnt  the  stands  were  erected,  and  maintained 
by  the  PhUadelphia  Ball  Clnb,  Limited.  It 
would  seem,  therefore,  that  suit  should  have 
been  brought  against  the  tenant,  and  not 
against  the  landlord. 

The  general  principle  lii  undisputed  tfaat,^ 
when  a  landlord  lets  premises  In  a  dangerous 
condition,  he  is  liable-  for  the  consequences 
which  may  result  from  the  condition  htf 
permitted  to  exist  B<lt  in  the  case  at  b^ 
the  original  lease  was  of  a  vacant  lot  and! 
the  tenant  erected  the  'structure  alleged  to 
be  dangerous.  Althoogb  a  new  lease  waa 
made  In  February,  1903,  the  owners  were^ 
never  In  actual  possession  of  the  ground,  and( 
there  is  no  evidence  that  the  ownership  ot 
the  improvements  passed  to  them.  When  th^ 
new  lease  was  made,  the  original  one  had 
neariy  three  years  to  run.  The  landlord,' 
therefore,  had  not  at  that  time  power,  "by 
giving  notice,  to  regain  possession  of  t&« 
premises.  The  new-  tease  was  simply  sub- 
stituted for  the  old  one,  covering  its  unex^ 
plred  term,  and  there  was  no  time  prior  td 
the  accident  when  the  lessors  were  actually* 
In  possession,  or  could  lawfully  have  taken 
possession.  This  fact  -  and '  the  additional 
fact,  above  noted,  that  the  Improvements 
were  not  the  property.  Ojf  the  lessors,  distin- 
guishes the  present  case  from  those  cited 
by  the  appellant  in  which'the  Improvement^ 
belonged  to  the  owners  of  the  ground,  and^ 
where  there  was  a  reletting  of  the  premises. 
after  dangerous  conditions  had  arisen. 
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■  The  daim  of  the  plaintiff  in  this  case  is 
based  upon  the  alleged  ownership  by'  the 
defendants  of  the  structnre  which  fell,  but 
no  sufficient  evidence  in  support  of  this  claim 
WHS  offered.  "As  regards  the  liability  of 
tandiords  to  third, persons,  it  may  be  taken 
SB'  a  general  rule  that  the  tenant,  and  not 
the  landlord,  is  liable  to  third  persons  for 
accident  or  injury  occasioned  to  them  by  the 
aremlses  being  in  a  dangerous  condition;  and 
Oie  only  exceptions  to  this  rule  appear  to 
arise  where  the  landlord  has  either  (1)  con- 
^cted  with  the  tenant  to  repair,  or  (2) 
when  he  has  let  the  premises  in  a  mlnous 
<^nditlon,  or  C3)  when  he  has  expressly  li- 
censed the  tenant  to  do  acts  amoanting  to  a 
Bulsance."  2  Woodfall  on  Landlord  and 
Tenant  (Ist  Am.  Ed.  1890)  •736.  We  see 
nothing  in  the  evidence  in  this  case  to  Jus- 
tify the  inference  that  there  was  any  Inten- 
tion to  surrender  the  premises,  when  the 
fenant  accepted  a  new  lease,  during  the  term 
<a  the  former  lease;  and  there  is  an  equal 
lack  of  testimony  to  show  that  the  improve- 
ments and  grand  stands  ever  became  the 
property  of  the  landlords.    Upon  the  whole 

rrd  it  Is  apparent  that  the  responsibility 
the  condition  of  the  grand  stands  in  this 
^e  rested  upon  the  tenant 

The  assignments  of  error  are  OTermled, 
aiid  the  Judgment  is  affirmed. 


(I»  Pa.  US) 

I  tn  re  OGONTZ  AVB. 

'  ISnpreme  Court  of  Pennsylvania.    June  22, 
1909.) 

1.  Eminent  Domain  (J  93*)— Omewiko  Street 

— Right  to  Damagbs. 

In  order  for  an  owner  of  land  which  does 
abt  abut  on  a  newly  opened  street  to  recover 
temagra  under  Const,  art  16,  {  8,  the  Injury 
eomplained  of  mast  be  proximate,  immediate, 
and  substantial. 

TEd.  Note.— For  other  cases,  see  Eminent  Do- 

fin.  Cent  Dig.  {$  23T,  238;  Dec.  Dig.  }  93.*] 
Eminent  Domain  d  98*)  —  Openino 
Stbeets— Damages. 
'-  A  claim  of  a  nonsbntting  owner  for  dam- 
agt»  for  the  opening  of  a  street  alleeing  that 
when  the  street  is  filled  to  the  established  grade, 
mjnries  may  result  is  too  remote  a  possibility 
tx>  sustain  a  present  claim  for  consequential 
damages. 

I  [EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  237,  238;   Dec.  Dig.  {  93.*] 

,  Ai^)eal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

In  the  matter  of  the  opening  of  Ogonts 
Avenue.  From  an  order  dismissing  excep- 
tions to  report  of  referee,  the  City  of  Phlla- 
4elphla  appeals.  Reversed. 
.  Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT.  ELKIN,  and 
STEWART,  JJ. 

James  Alcorn,  William  J.  Torke,  and  J. 
Howard  Gendell,  for  appellant  Bertram  O. 
Frazier  and  John  W.  Frazier,  Jr.,  for  ap- 
pellee. 


ELKIN,  J.  The  question  to  be  determined 
on  this  appeal  Is  whether  the  owner  of  land 
which  does  not  abut  on  a  newly  opened  street 
Is  entitled  to  damages  under  the  constitution- 
al provision  requiring  compensation  to  be 
made  for  property  taken.  Injured,  or  de- 
stroyed before  there  has  been  any  physical 
change  of  grade,  on  the  ground  or  any  actual 
Injury  to  the  property  for  which  damages  are 
claimed.  It  mudt  be  conceded  that  the  right 
of  a  property  owner  to  recover  damages  in 
the  nature  of  compensation  for  land  taken, 
injured,  or  destroyed  by  the  oi)ening  or  wid- 
ening of  a  public  street  has  been  sustained 
in  a  long  line  of  cases,  although  the  prop- 
erty injured  did  not  abut  on  the  street 
While  these  cases  hold  that  the  property 
need  not  abut  on  the  street,  the  principle 
announced  Is  that  the  Injury  complained  of 
must  be  proximate,  immediate,  and  substan- 
tial. It  is  difficult,  perhaps  impoesible,  to 
reconcile  all  the  cases  in  which  a  construc- 
tion of  article  16,  |  8,  of  the  ConstituUon 
has  been  involved.  In  the  railroad  cases  it 
was  held  that  the  injuries  must  be  actual, 
positive,  and  visible,  and  must  be  of  such 
certain  character  as  to  be  ascertained  when 
the  railroad  was  constructed.  These  cases 
decide  that  the  injury  in  the  constitutianal 
sense  must  be  In  the  nature  of  a  legal  wrong 
such  as  would  be  the  subject  of  an  action 
for  damages  at  common  law,  and  that  the 
right  of  action  only  accrues  to  an  abutting 
owner  who  complains.  Consequential  dam- 
ages to  nonabuttlng  owners  are  not  recover- 
able in  this  class  of  cases.  This  Is  the  rule 
of  Railroad  Co.  ▼.  Llppincott,  116  Pa.  472,  9 
Atl.  871,  2  Am.  St  Rep.  618;  Railroad  Ca 
V.  Ziemer,  124  Pa.  560,  17  Atl.  187;  Jones  t. 
Railroad  Co.,  151  Pa.  30,  25  AtL  134,  17  L>, 
R.  A.  758,  31  Am.  St  Rep.  722;  Insurance 
Co.  ▼.  Railroad  Co.,  151  Pa.  334,  26  Atl.  107. 
31  Am.  St  Rep.  7G2;  Hartman  v.  Incline 
Plane  Co.,  159  Pa.  442,  28  Atl.  145;  Willock 
V.  Railroad  Co.,  222  Pa.  690.  72  Atl.  237. 
As  hereinbefore  indicated,  the  rule  applicable 
to  street  .opening  cases  is  different  and,  while 
to  the  writer  of  this  opinion  there  does  not 
seem  to  be  any  solid  ground  upon  which  to 
distinguish  one  class  of  cases  from  the  other, 
yet  the  cases  do  make  the  distinction,  and 
since  both  parties  to  the  present  proceeding 
recognize  the  principle  of  proximate,  im- 
mediate, and  substantial  injury  as  applied  to 
street  oi)enlng  cases,  regardless  of  whether 
the  complaining  party  is  an  abutting  or  non- 
abutting  owner,  it  will  not  be  necessary  to 
consider  broadly  the  underlying  constitutiMi- 
al  question.  What  constitutes  a  taking  of, 
or  injury  to,  or  destruction  of,  private  prop- 
erty by  municipalities  in  opening,  widening, 
and  grading  streets  has  been  considered  in 
numerous  cases  by  this  court  See  Mellor  T. 
Philadelphia,  160  Pa.  614,  28  Atl.  991 ;  Ladd 
V.  Philadelphia,  171  Pa.  485,  38  Atl.  62 ;  In 
re  Melon  Street,  182  Pa.  397,  88  Atl.  482,  38 
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li.  R.  A.  275 ;  In  re  Walnut  .Street  Bridge, 
191  Pa.  153,  43  AtL  88;  In  re  Chatham 
Street,  191  Pa.  604,  43  Atl.  365;  Lewis  t. 
Homestead,  194  Pa.  199,  46  AtL  123 ;  Stork 
T.  Philadelphia,  195  Pa.  101,  45  Att.  678.  49 
li.  R.  A.  600;  Robbina  T.  Scranton,  217  Pa. 
677,  66  AU;  977. 

It  should  be  observed  that  even  In  the 
street  opening  and  change  of  grade  cases 
it  was  held  that  the  Injury  to  a  nonabntting 
owner  must  be  proximate,  Immediate,  and 
substantial,  else  there  could  be  no  recovery. 
In  every  Instance  where  damages  were  re- 
covered some  right  of  property,  or  easement 
or  privilege  enjoyed  by  the  owner,  or  access 
to  his  property,  was  interfered  with.  A  care- 
ful examination  of  these  cases  will  show 
that,  when  a  nonabntting  owner  claimed 
damages  by  reason  of  the  street  improve- 
ment, the  burden  always  rested  on  hitn  to 
show  immediate  and  substantial  Injury  oc- 
casioned thereby.  Our  attention  has  not 
been  called  to  a  slnglie  case  in  which  a  non- 
abutting  owner  was  permitted  to  recover 
damages  on  the  ground  of  an  alleged  Injury 
to  bis  property  when  In  point  of  fact  there 
had  been  no  change  In  the  surface  condlttons, 
or  where  access,  or  right  of  way  or  drainage, 
or  some  other  existing  right  of  property  had 
not  been  disturbed.  In  this  respect  there  is 
a  valid  distinction  between  abutting  and  non- 
abutting  owners.  As  to  abutting  owners,  the 
act  of  May  16,  1891  (P.  L.  p.  65),  clearly 
contemplates  that  all  damages  shall  be  as- 
sessed In  a  single  proceeding,  and  shall  ac- 
crue to  those  persons  entitled  thereto  at  the 
time  of  the  assessment,  and  not  to  subsequent 
purchasers.  Sedgley  Avenue,  217  Pa.  813,  66 
Atl.  646.  In  that  case  the  original  owner 
claimed  damages  for  land  actually  taken 
and  recovered  on  the  basis  of  the  street  being 
opened  to  the  established  grade,  although  it 
was  not  graded  until  he  had  parted  with 
fais  title,  and  the  subsequent  purchaser  was 
in  possession.  But  this  rule  does  not  apply 
to  a  nonabutting  owner  whose  claim  for  dam- 
ages rests  upon,  a  different  basis.  The  Con- 
stitution requires  compensation  to  be  made 
for  property  taken,  injured,  or  destroyed. 
As  to  abutting  owners  there  is  an  actual 
taking  within  the  meaning  of  the  law  when 
tbe  street  is  ordered  to  be  opened  and  proper 
notice  has  been  served  upon  the  property 
owners  affected  thereby.  The  act  of  -Assem- 
bly provides  a  method  of  procedure  to  de- 
termine all  questions  incidental  to  the  tak- 
ing of  such  property  as  may  be  necessary 
for  the  street  Improvement,  including  dam- 
ages that  may  result  by  making  or  changing 
the  street  to  the  established  grade.  As  to 
nonabutting  owners  there  can  be  no  claim 
for  pn^erty  actually  taken,  and  the  dam- 
ages, if  any,  must  be  such  as  result  from 
some  consequential  injury.  If  there  be  no 
Injury,  no  compensation  can  be  demanded. 
This  19  why  our  cases  have  held  that  all  such 


consequential  injuries  must  be  proximate,  isA- 
mediate,  and  substantial.  An  Injury  cannot 
be  said  to  be  Immediate  and  substantial  if 
there  be  none  at  all.  In  the  case  at  bar  the 
ordinance  only  provides  for  the  opening,  and 
not  for  the  grading,  of  Ogontz  avenue.  Tbie 
property  of  appellee  does  not  abut  oo  the 
avenue,  and  the  opening  of  the  street  on  tlis 
surface  of  the  land  belonging  to  an  adjoin- 
ing owner  cannot  in  a  legal  sense  injuriously 
affect  the  property  In  question,  when  the 
surface  conditions  remain  unchanged.,  Iij- 
deed,  it  is  not  contended  that  the  opening 
of  the  avenue  causes  any  injury  to  the  prop- 
erty of  appellee,  but  it  is  alleged  that,  when 
filled  to  tbe  established  grade.  Injuries  may 
or  will  result  This  is  too  remote  a  possibil- 
ity to  sustain  a  present  claim  for  consequen- 
tial damages  to  a  property  not  actually  tat^ 
en  nor  disturbed  in  any  way  by  opening  thfe 
street  There  is  no  present  injury  of  any 
kind,  either  proximate,  immediate,  or  sub- 
stantial, to  the  property  of  appellee,  and 
hence  no  present  claim  for  consequential 
damages.  The  appellee,  therefore,  did  not 
meet  the  burden  resting  on  htm  to  show 
such  actual  injury  to  his  property  as  is  neces- 
sary to  sustain  a  claim  for  damages  In  the 
present  proceeding. 
Judgment  reversed.  > 

(225  Pa.  ISA 

SCRANTON  GAS  *  WATER  CO.  T.  DBLi^- 
WARB,  L.  A  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jnne  22,- 
1900.) 

1.  Eminent  Doiuin  (S  20*)  —  RAiUBOADa  — 

STHAIOnTENINO    LiNE. 

The  reduction  of  total  cnrvatnre  of  a  rail- 
roRd  compRny'a  track  from  '47?  degrpra  to  16P 
degrees  brines  the  improvement  within  Aot 
March  17,  18i39  (P.  L.  12).  authorizing  a  rail- 
road to  straighten  its  line  tor  the  better  securi- 
ty of  persons  and  property,  and  to  increase 
transportation  facilities  and  for  such  purpose  to 
appropriate  lands,  and  it  is  of  no  consequence 
that  the  railroad  had  in  mind  other  advan- 
tages, or  that  they  were  the  controlling  consid- 
eration, without  which  the  improvement  would 
not  have  been  entered  upon. 

fEd.  Note.— For  other  cases,  see  Eminent  D«>' 
main.  Cent.  Dig.  gS  60-67 ;   Dec  Dig.  S  2a*l 

2.  Eminent  Domain  (J  167*)  —  Raiijioad»— 
Straiortenino  Line. 

Where,  though  the  specific  purpose  in  vivar 
was  not  declared  in  either  the  resolution  ef 
the  executive  committee  of  a  railroad  company, 
or  of  its  board  of  directors,  and  though  the 
change  in  its  line  was  described  as  a  relocation, 
it  18  yet  evident  what  the  purpose  was,  and 
that  what  was  intended  was  such  a  change  as 
is  provided  for  by  Act  March  17.  1869  (P.  L. 
12),  authorizing  a  railroad  to  condemn  land  to 
straighten  its  line,  the  proceedings  were  entilt- 
ly  regular  and  adequate. 

[Ed.  Note.— For  other  cases,  see  E}mittent  Do- 
main,   Cent    Dig.   Si   461-4{Q;     Dec    Dig.   | 

3.  Eminent  Domain   (|  68*)  —  RAn.BOAi>s — 
Necessity  fob  Taking. 

Act  March  17,  1869  (P.  L.  12),  commits 
to  the  board  of  directors  of  a  railroad  the  de- 


•ror  other  eases  sea  soma  topic  and  lecUon  NUMBER  la  Oee.  *  Am.  Digs.  1W7  to  dats,  *  Raport«r  IsdszM 


Digitized  by 


Google 


■1098 


73  ATIAKTIO  BBPORTEB. 


(Pa. 


termination  of  tlie  necessity  of  taking  addition- 
.-al  land  to  straigliten  its  line,  and  its  deter- 
^mination   reached   in  eood   faith   is  conclusive, 

and  the  act  does  not  Intmst  to  the  court  any 
'Bjiperrisory  power. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 

•  main,  Cent.  Dig.  g}  1C»-170;   Dec.  Dig.  {  6S.*] 

•4.  Eminent  Domain  (S  48*)— Pbopkbtt  which 

•  MAT  BE  TaKKN— PBOPEETY  DEVOTSO  TO  POB- 

..  uc  Use. 

Property  devoted  to  public  use,  including 
'^  franchise,  Is  subject  to  eminent  domain,  and 
■tnay  be  talien  for  other  uses,  but  not  without 

legislative  authority  expressed  in  dear  terms  or 

by  necessary  implication. 

,  [Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  103;  Dec.  Dig.  S  4&*] 

I 

.5.  Eminent  Domain  (}  47*)— Necebsitt  fob 
,  TAKina  —  Pbopebty  Devoted  to  Pubuc 
•  Use. 

The  necessity  which  will  permit  the  con- 
demnation of  property  devoted  to  a  public  use 

,must  be  one  that  arises  from  the  nature  of 
things,  over  which  the  corporation  has  no  con- 

°trol.  It  must  not  be  a  necessity  created  by  the 
corporation  itself  for  its  own  convenience,  or 

■tor  the  sake  of  economy. 

I  [Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  107-120 ;   Dec.  Dig.  i  47.*] 

>6.  Eminent  Domain  (J  47*)— Pbopebty  which 
.  MAY  BE  Taken  —  Pbopebty  Devoted  to 
Public  Use. 

The  mere  possibility  that  land  of  a  water 
company  may  at  some  future  time  become  nec- 
essary to  the  exercise  of  its  franchise  does  not 
exempt  it  from  condemnation  by  a  railroad  com- 
pany, nor  does  the  fact  that  the  property  is 
At'  present  employed,   if  the  use  is  not  neces- 

?a^   to   the  exercise  of  the  water  company's 
ranchise. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  it  107-120;   Dec.  Dig.  i  47.*] 

7.  XSminent  Domain  (847*)— Pbopebty  which 
MAY  BB  Taken  —  Pbopebty  Devoted  to 
PuBUo  Use. 

The  condemnation  of  Itinds  of  a  water  oom- 
'painy  by  a  railroad  was  properly  not  restrained 
where  the  lands  were  not  then  employed  by  the 
water  company  in  the  exercise  of  its  franchise, 
and  th(-.re  were  other  available  sites  for  reser- 
voirs adequate  for  the  future  of  the  company, 
and  the  improvement  by  the  railroad  would  not 
result  in  increasing  water  pollution. 

[E^  Not»>.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  107-120;   Dec.  Dig.  {  47.*] 

&  Appbal  and  Ebbob  (I  1009*)  —  Eevikw — 

Findings  of  Chanceixob. 

The  findirgs  of  a  chancellor  will  only  be 
disturbed  as  manifest  error  is  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
'Error,  Cent.  Di|t.  ti  S97&-3978;  Dec  Dig.  i 
1009.*] 

'  Appeal  from  Cuart  of  Common  Pleas,  Lack- 
awanna County. 

Bin  for  an  Injonctlon  by  the  Scranton  Gas 
ft  Water  Company  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company. 
Decree  for  defendant,  and  complainant  ai>- 
peals.    Affirmed. 

.  Argued  before  FELL,  BROWN,  POTTER, 
ELKIN,  and  STB  (V ART,  JJ. 

James  H.  Torrey,  D.  T.  Watson,  and  M.  3. 
.Martin,  for  appellant  John  O.  Johnson  and 
Wlllard,  Warren  &  Knapp,  for  appellee. 


STEWART,  J.  The  Delaware,  Lackawan- 
na &  Western  Railroad  Company,  a  corpora- 
tion of  this  state,  owning  and  operating  a 
doabie-track  line  of  railroad,  and  invested 
with  right  of  eminent  domain.  Instituted  pro- 
ceedings In  the  court  of  Lackawanna  coun- 
ty for  the  condemnation  of  certain  lands  own- 
ed by  the  Scranton  Oas  &  Water  Company  In 
said  county.  The  latter  company,  denying 
the  right  of  the  former  to  appropriate  the 
lands  In  question,  filed  Its  bill  for  an  Injunc- 
tion to  restrain  the  railroad  company  from 
entering  upon  and  taking  possession  of  said 
lands,  or  laying  tracks  or  obstructing  the  gas 
and  water  company  In  any  way  In  their  use 
and  occupancy  of  the  same.  No  preliminary 
Injunction  was  Issued,  inasmuch  as  the  rail- 
road company  consented  to  proceed  no  far- 
ther with  its  work  until  flnal  hearing.  Upon 
final  hearing  the  bill  was  dlBmlssied  without 
prejudice.  From  this  decree  the  gas  and  wa- 
ter company  has  appealed. 

The  railroad  company  claims  the  right  to 
appropriate  these  lands  under  and  by  virtue 
of  the  provisions  of  the  act  of  March  17, 
1869  (P.  L.  12),  which,  among  other  things, 
authorizes  railroad  companies  "to  straighten, 
widen,  deepen,  enlarge,  and  otherwise  im- 
prove the  whole  or  portion  of  their  lines  of 
railroad  •  •  *  when,  in  the  opinion  of 
the  board  of  directors  of  any  such  company, 
the  same  may  be  necessary  for  the  better  se- 
curity or  safety  of  persons  and  property,  and 
Increasing  the  facilities  and  capacity  for  the 
transportation  of  trafflc  thereon,  and  for  such 
purposes  to  purchase,  hold,  and  use  or  enter 
upon,  take  and  appropriate  lands  and  mater- 
ial." Except  as  authority  can  be  derived 
from  this  act,  it  does  not  exist.  The  change 
here  proposed  Involves  a  departure  from  the 
line  originally  adopted  and  used  since  1854 
for  a  longitudinal  distance  of  about  four 
miles,  the  greatest  departure  from  the  old 
line  at  any  one  point  Iieing  about  2,500  feet 
with  the  result  that  the  line  of  railroad  will 
he  shortened  by  a  half  mile  and  the  total  cur- 
vature reduced  some  323°,  with  no  individual 
curve  exceeding  2°.  We  do  not  nnderstand 
that  it  is  any  part  of  appellant's  contention 
that  the  railroad  company  in  making  so  wide 
a  departure  from  its  orisinal  location  Is  ex- 
ceeding Its  authority  under  the  act,  if  in 
point  of  fact  it  is  being  done  for  the  purpose 
of  straightening  the  tracks,  and  If  the  action 
taken  by  the  company  In  ao  ordering  the  im- 
provement meets  the  rennlrementa  of  the 
law.  The  contention  is  that  the  change  at- 
tempted by  the  railroad  company  was  pro- 
jected and  entered  ujion.  not  for  the  purpose 
of  straightening  or  widening  the  company's 
tracks,  but  with  a  view  to  relocate  its  line; 
that  the  action  taken  by  the  company  con- 
templated nothing  be.vond  this ;  and  that  the 
fact  that  a  reduced  curvature  and  shortoied 
line  will  resnit  is  but  an  Incident  which  did 
not  enter  into  the  purpose. 
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The  assignments  of  error  are  20  In  nnmber. ) 
These  have  been  resolved  In  appellant's  brief 
into  three  distinct  questions,  clearly  and  con- 
cisely stated,  and  to  them  we  shall  confine 
the  discussion,  observing,  however,  an  Inverse 
order. 

1.  The  question  first  to  be  considered  is 
thus  stated  in  appellant's  brief:  "Were  the 
proceedings  of  the  defendant,  the  railroad 
company,  for  a  condemnation  of  this  land  a 
valid  and  proper  exercise  of  the  power  of 
eminent  domain,  particularly  for  the  purposes 
covered  by  the  widening  and  straightening 
act  of  18697"  One  manifest  result  of  the  pro- 
posed change,  nndiallenged,  will  be  the 
straightening  of  the  railroad  tracks,  and  that 
too  to  a  most  marked  degree.  As  we  have 
seen,  the  reduction  of  total  curvature  will  be 
from  473°  on  the  present  line  to  loO'  on  the 
new.  The  mere  statement  of  such  fact  brings 
the  Improvement  within  the  provisions  of  the 
act  of  18C9.  It  Is  of  no  consequence  that  the 
railroad  company  had  In  mind  other  advan- 
tages, or  that  these  were  the  controllii^  con- 
siderations without  which  the  improvement 
would  not  have  been  entered  upon.  Windsor 
Glass  Company  v.  Carnegie  Company,  204 
Pa.  459,  54  Atl.  329;  Rudolph  v.  Schuylkill 
Railroad  Company,  166  Pa.  430,  31  Atl.  131 ; 
Gaw  V.  Bristol,  etc,  R.  R.  Co.,  196  Pa.  442, 
46  AtL  372;  Oliver  ▼.  Thompson's  Run 
Bridge  Company,  197  Pa.  344,  47  Atl.  230. 
The  inquiry  in  all  such  cases  must  be,  not 
into  the  conduct  of  the  company,  but  Into  the 
rights  conferred  upon  the  company  by  law. 
If  authorized  by  Its  charter  to  do  the  thing 
complained  of,  the  authority  of  the  court  Is 
at  an  end,  no  matter  what  latent  design  may 
be  developed.  The  facts  in  regard  to  the 
proceeding  taken  by  the  railroad  company  as 
preliminary  to  the  Improvement  ■  are .  nndis- 
pnted.  In  1895  the  president  of  the  company 
caused  various  surveys  to  be  made.  A  new 
alignment  being  made,  the  center  line  was 
marked  on  the  ground  by  stakes.  The  map 
showing  the  location  made  by  the  engineers 
was  submitted  by  the  president  to  the  ex- 
ecutive committee  of  the  company  on  May  1, 
1906.  The  following  is  the  minute  of  the  ac- 
tion taken  by  that  committee:  "The  presi- 
dent presented  plans  and  estimates  of  cost  of 
building  new  third  track  an^  relocating  pres- 
ent main  track  between  Moscow  and  Goulds- 
boro.  On  motion  It  was  resolved  that  the 
change  of  alignment  proposed  and  recom- 
mended be  hereby  approved,  and  authority  be 
glvoi  to  let  the  necessary  contracts  for  re- 
location and  building  of  the  line  as  recom- 
mended and  the  building  of  a  third  track 
from  Moscow  to  Gouldsboro,  the  total  esti- 
mated cost  of  which  is  about  $485,443.  Said 
change  will  eliminate  320°  curvature  and 
shorten  the  main  line  "i^/iooo  of  a  mile." 
On  May  3l8t  following,  at  a  meeting  of  the 
board  of  directors,  this  minute  of  the  execu- 
tive committee  was  read,  and  the  action  of 
the  committee  approved.  While  the  specific 
purpose  In  view  Is  not  declared  In  either  res- 


olution, and  while  the  'c'Jr.nge  In  the  line  Is 
described  as  a  relocatlou,  it  is  yet  evldcAt 
what  the  'puriK>se  was,  and  Just  as  evidei^t 
that  what  was  intended  was  a  change  sn^b 
as  is  provided  for  by  the  act  of  1869,  aiid 
by  that  act  only.  The  minute  of  the  execii- 
tlve  committee's  action  admits  of  no  oth4r 
construction  than  that  the  plans  submitted 
were  approved  for  the  reason  that  the  pro- 
posed change  would  accomplish  a  reduction 
In  curvature  and  shorten  the  main  line  aboiit 
a  half  mile.  If  it  Included  as  well  the  lay- 
ing of  an  additional  track,  that  too  was  with- 
in the  provisions  of  the  act,  for  it  would  he 
improving  a  portion  of  the  line  by  furnlsii- 
ing  Increased  facilities  and  capacity  for  the 
transportation  of  traffic  thereon.  Every  aj>- 
parent  purpose  the  company  could  have  had, 
could  have  been  accomplished  under  the  pr4>- 
visions  of  the  act  of  1869,  and  there  is  lio 
reason  to  doubt  the  company's  good  faith. 
We  need  not  stop  to  inquire  whether  the  ab- 
tion  of  the  executive  committee  standing 
alone  would  be  a  sufficient  expression  6f 
opinion  as  to  the  necessity  of  the  proposed 
change,  for  it  does  not  stand  alone.  Finfal 
action  was  taken  at  a  meeting  of  the  board 
of  directors  of  the  company  before  legal  pro- 
ceedings to  condemn  were  begun  confirma- 
tory of  all  that  had  been  done  by  the  exectt- 
ttve  committee.  By  their  sanction  the  board 
of  directors  made  the  action  of  the  committee 
their  own.  The  court  finds  that  the  proceed- 
ings were  entirdy  regular  and  adequate,  and 
in  this  we  concur.  i 

2.  "Was  the  location  of  the  additional  line 
of  the  defendant  company  through  the  laild 
in  controversy  necessary  for  the  purpose  ^t 
that  railroad,  not  merely  convenient  or  eco- 
nomical or  more  desirable,  but  necessary?" 
Here  is  Introduced  an  element  that  can  have 
no  place  In  the  inquiry.  The  location  of  tt)e 
line  is  not  a  matter  to  be  considered  in  deter- 
mining whether  a  necessity  exists  for  the 
Improvement.  A  change  of  line  may  be  nec- 
essary to  better  secure  the  safety  of  persons 
and  property  and  increase  the  facilities  and 
capacity  for  the  transportation  of  traffic,  and 
yet  there  may  be  no  practical  way  of  accoio- 
plishlng  it.  The  necessity  remains  all  the 
same.  It  Is  the  necessity  for  the  purposes 
indicated  In  the  act  that  gives  the  right. 
The  particular  location  Is  a  matter  to  be  de- 
termined wholly  by  the  party  exercising  the 
right  The  fact  that  the  land  required  for 
the  line  adopted  is  corporate  property  Is  of 
no  consequence  in  Itself;  for  corporate  prop- 
erty is  no  more  exempt  from  condemnatlqn 
than  the  property  of  the  individual,  except 
as  it  Is  Impressed  with  a  public  use.  How 
far  the  property  here  taken  is  impressed  with 
such  public  use  will  be  for  conslderatiqn 
when  we  reach  the  next  inquiry.  The  law 
commits  to  the  board  of  directors  the  deter- 
mination of  the  question  of  the  necessity  in 
connection  with  the  proposed  change.  In  this 
case  the  board  determined  that  the  proposed 
change  is  necessary  for  the  purposes  Indlcat- 
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^ed  In  the  act,  and  that  1b  concluslye  of  the 

•  matter.     Wilson  v.  Pittsburg,  etc.,  Railroad 

i  Company,  222  Pa.  541,  72  Atl.  235.    The  fact 

,'that  the  board  of  directors  has  authorized 

,  an   expenditure   o£  $400,000   to   accomplish 

,the  proposed  change  is  substantial  evidence 

that  they  are  acting  in  good  faith.    A  finding 

I  by  the  court  that  a  necessity  existed  for  the 

change  was  not  a  condition  precedent  on 

,  which  the  right  to  make  it  depended.     The 

,act  does  not  intrust  to  the  court  any  such 

supervisory  power. 

S.  "Was  the  land  In  controversy  necessary 
..for  the  corporate  uses,  present  or  future,  of 
the  plalntlfF,   the  water   company?"     If   it 
was,  then,  except  as  expressed  or  implied 
■tatutory  authority  for  the  appropriation  of 
It  by  the  railroad  company  can  be  asserted, 
It  may  not  be  taken  on  the  ground  of  con- 
venience or  necessity.    The  appellant  com- 
pany l8  also  a  public  service  corporation,  of 
no  secondary  importance,  whether  measured 
by  the  character  of  the  service  It  renders  or 
';  the  number  of  people  it  ministers  to.    It  en- 
;  Joys  the  right  of  eminent  domain  as  well. 
I  It  owns  12  parcels  of  land  lying  and  adjacent 
;  to  or  close  by  Roaring  Brook,  a  stream  from 
which  It  derives  the  principal  water  supply 
for  the  city  of  Scranton  both  for  domestic 
and  manufacturing  purposes.    The  railroad 
.  traverses  the  valley  of  the  Roaring  Brook, 
and  follows  closely  the  line  oi  the  stream. 
The  condemnation   proceeding  contemplates 
t  the  appropriation  of  so  much  of  these  several 
parcels  as  may  be  necessary  for  the  cunstruc- 
tlon  of  the  new   line,  consisting  ol   three 
:  tracks.    The  bill  filed  In  the  case  complains 
>  (1)  that  all  of  the  lands-  to  be  condefaiued  are 
necessary  for  the  corporate  use  ol  the  plain- 
tiff, were  acquired  for  such  purposes,  and  are 
already  devoted  to  public  use;  (2)  that  the 
portion  of  the  land  proposed  to  be  taken  Is 
necessary  and  essential  to  the  plaintiff  for 
present  and  future  use  for  reservoirs  for 
the  accumulation  and  storage  of  water;  (3) 
■  that  no  necessity  oclsts  for  changing  the  de- 
.  fendant's  line  from  the  southwest  side  of 
Roaring  Brook  where  now  located  to  the 
northeast  side  so  passing  through  the  dam 
and  reservoir  sites  of  the  plaintiff  company, 
and  that  the  change  of  defendant's  line,  if 
effected,  will  cause  pollution  of  the  water 
in   Its    constrnctlon    and   operation   to   the 
detriment  of  the  health  of  the  inhabitants 
of  the  dty  of  Scranton.     A  large  amount 
of  testimony  was  taken  In  the  case  cover- 
ing not  only  the  present  situation  with  re- 
spect to  these  lands,  the  uses  to  which  they 
are  now  put  and  their  Importance  In  that 
connection,  but  the  probability  of  future  re- 
quirements of  the  water  company  In  connec- 
tion therewith.    There  can  be  no  ground  for 
controversy  with  respect  to  the  six  parcels. 
It  Is  admitted  that  the  appellant  acquired 
ownership  of  these  subsequent  to  the  rail- 
road company's  appropriation.    When  so  ac- 
'  quired  these  parcels  were  already  impress- 


ed with  a  public  nse— the  defendant's  right  of 
way  having  attached — which  could  not  be 
interfered   with    by    mere   purchase   of   the 
property.     The  remaining  parcels  had  long 
been  the.  property  of  the  appellant  company, 
and.  If  devoted  to  public  use  and  essential 
to  (Jie  business  of  the  water  company,  noth- 
ing short  of  express  authority  or  one  arising 
by  necessary  implication  could  Justify  their 
appropriation  by  another  corporation.    Prop- 
erty devoted  to  public  use,  including  fran- 
chise, is  subject  to  eminent  domain,  and  may 
be  taken  for  other  uses ;  but  It  is  equally  set- 
tled that  It  cannot  be  taken  without  legisla- 
tive authority  expressed  In  clear  terms,  or  by 
necessary   Implication.     GrolTs  Appeal,   1^ 
Pa.  621,  18  Atl.  431.    On  the  other  hand,  in 
the  absence  of  some  statutory  provision  ex- 
pressly, or  by  Implication  forbidding  It,  prop- 
erty devoted  to  one  public  use  may  under 
general  statutory  authority  be  taken  for  an- 
other public  use,  when  the  taking  will  not 
materially  impair  or  Interfere  with  or  Is  not 
inconsistent  with  the  use  already  existing, 
and  Is  not  detrimental  to  the  public.    In  re 
Rochester  Water   Commissioners,   66  N.    X. 
413.     In  either  case  there  must  exist  a  nec- 
cesslty  for  the  taking,  and  this  necessity,  as 
was  said  ir  Penna.  Railroad  Company's  Ap- 
peal, 93  Pa.  150,  must  be  one  that  arises  from 
the  nature  of  things,  over  which  the  cor- 
poration has  no  control.     It  must  not  be  a 
necessity  created  by  the  corporation  Itself 
for  its  own  convenience  or  for  the  sake  of 
economy.     It  is  to  be  observed  that  these 
principles  apply  only  where  a  franchise  or 
public  use  is  attempted  to  be  brought  under 
condemnation.     They   have   no   application 
where  the  property  which  belongs  to  a  cor- 
poration Is  not  In  actual  use  or  essential  to 
the  exerdke  of  the  corporate  franchise.    The 
railroad  company  does  not  assert  anything 
but  general  statutory  authority  to  condemn. 
Its  right  therefore  depends  in  no  sense  upon 
its  own  necessity,  but  wholly  upon  what  may 
be  the  necessities  of  the  water  company  In 
connection  with  -the  lands  which  the  former 
seeks  to  appropriate.    The  real  question  In 
the  case  Is:    Were  those  parcels  devoted  to 
public  use  by  the  appellant,  and  are  they  es- 
sential to  the  exercise  of  Its  franchise?    If 
not,  they  stand  on  the  same  footing  as  lands 
owned  by  a  private  individual,  and  the  ques- 
tion of  necessity,  so  far  as  regards  the  rail- 
road company  is  not  In  the  case.    In  deter- 
mining this  main  question,  liberal  considera- 
tion must  be  paid  to  the  future  as  well  as  the 
existing  needs  of  the  water  company ;  but  the 
mere  possibility  that  the  land  may  at  some 
future  thne  become  necessary  to  the  exercise 
of  the  company's  franchise  will  not  operate 
to  exempt  them  from  condemnation,  nor  will 
the  fact  that  the  property  is  at  present  em- 
ployed, if  the  use  is  not  necessary  to  the  ex- 
ercise of  the  company's  franchise.    It  Is  not 
contended  that,  when  the  proceedings  in  con- 
demnation were  begun,  the  lands  In  question 
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were  devoted  to  public  nae  In  the  sense  that 
tbey  were  actnally  employed  In  such  use.  No 
established  reservoirs  or  storage  plants  are 
within  the  condemnation.  All  that  Is  assert- 
ed is  that  the  lands  were  purchased  and  are 
being  held  with  a  view  to  their  future  em- 
ployment in  this  way;  that,  if  not  now  es- 
sential, they  are  sure  to  become  so  by  reason 
of  the  rapidly  Increasing  demands  upon  the 
water  company.  The  learned  judge  who 
heard  the  case  found  adversely  to  the  appel- 
lant's contention.  His  twenty-third  finding 
Is  as  follows:  "No  action  appears  to  have 
been  taken  by  the  directors  of  the  water 
company  devoting  any  of  the  lands  in  ques- 
tion to  public  use.  Those  on  which  parcels 
1,  2,  3,  4,  5,  and  6  are  located  are  believed 
to  have  been  bought  by  plaintiff  for  some 
purpose  connected  with  the  control  of  the 
water  shed  and  with  an  Indefinite  view  on 
part  of  Mr.  Scranton  to  the  iwssible  location 
of  reservoirs  at  som^  future  time.  Whether 
the  intervening  lands  acquired  last  December 
were  bought  with  the  intention  of  ultimately 
locating  reservoirs  there  is  under  the  circum- 
stances doubtful.  The  president,  who  is  the 
owner  of  90  per  cent  of  the  stock,  disclaims 
definite  Intention  at  present,  but  declares  bis 
purpose  to  locate  one  or  more  reservoirs 
there  whenever  the  city  shows  that  more 
storage  is  required."  His  twenty-fifth  find- 
ing is:  "There  appears  to  be  no  ground  for 
the  conclusion  that  the  proposed  railroad 
improvement  will  seriously  interfere  with  the 
construction  of  all  such  reservoirs  as  the 
water  supply  will  warrant;  •  •  •  hence 
the  lands  in  question  are  not  essential  to  the 
due  performance  of  the  water  company's 
function  as  required  by  its  charter."  So, 
too,  with  respect  to  the  complaint  that  pol- 
lution of  the  water  will  result  from  the  pro- 
posed change.  The  finding  with  respect  to 
this  is:  "(13)  The  alleged  danger  of  pollu- 
tion during  the  period  of  construction  is  un- 
disputed, and  is  found  to  be  a  fact  But  as 
between  the  new  alignment  and  the  addition 
of  a  new  track  along  the  old  line  such  dan- 
ger is  not  found  to  differ  appreciably  In  de- 
gree in  the  one  case  from  the  other." 

These  were  the  controlling  questions  in 
the  case.  The  court  finds  distinctly  that  the 
lands  sought  to  be  condemned  are  not  now 
employed  by  the  water  company  in  the  exer- 
cise of  its  franchise;  that  there  are  other 
available  sites  for  reservoirs  adequate  for  the 
future  of  the  company;  and  ttiat  the  im- 
provement by  the  railroad  company  will  not 
result  in  increasing  water  pollution  when 
once  established.  Were  the  findings  sustain- 
ed by  the  evidence?  We  may  concede  that 
the  case  is  in  some  respects  disputable  on  its 
facts;  but  we  are  far  from  convinced  that 
the  learned  Jud^e  has  erred  in  any  of  bis 
conclusions.  Indeed,  a  full  and  careful  ex- 
amination of  the  evidence  in  the  light  of  the 
exceptions  taken  has  not  only  satisfied  us 


that  his  findings  are  well  supported,  but  has 
inclined  us  strongly  to  a  concurrence  therein. 
This  is  more  than  enough,  since  it  is  oui 
settled  rule  to  disturb  the  findings  of  a  chan- 
cellor only  as  manifest  error  is  shown.  Tlie 
law  of  the  case  was  correctly  applied  by  the 
learned  Judge,  and  the  decree  entered  saves 
to  the  plaintiff  the  right  to  renew  its  appli- 
cation should  pollution  of  the  water  by  rea- 
son of  the  change  of  the  railroad  become  a 
menace.  In  view  of  the  findings  and  the  law, 
the  appellant  could  ask  for  no  more. 

The  assignments  of  error  are  overruled, 
and  the  appeal  is  dismissed,  at  the  costs  ot 
appellant 


(226  Pa.  147) 
OLYPHANT  BOROUGH  v.  DELAWARE  ft 
H.  CO. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1900.) 

1.  Railboadb  (§  70*)— Right  or  Wat— Pow- 

EB    TO    CONSTBUCT    ADDITIONAL    TRACKS. 

A  railroad  company  incorporated  in  anoth- 
er state  was  given  power  by  Act  March  24,  1870 
(P.  L.  554).  to  condemn  or  purcliase  lands  not 
exceeding  60  feet  in  width,  and  to  establish  a 
railroad  thereon  with  one  or  more  tracks.  Such 
a  company  acquired  land  of  the  width^of  60 
feet,  and  laid  a  single  track  thereon  and  across 
township  roads  in  an  unincorporated  town  or 
village.  The  town  was-  thereafter  incorporated, 
and  the  roads  changed  into  borough  streets. 
Held  not  to  authorize  an  injunction,  at  the  ^uit 
of  the  borough,  to  restrain  the  railroad  com- 
pany from  laying  additional  tracks  on  its  right 
of  way. 

[Ed.  Note.— For  other  cases,  see  RaUroads, 
Cent  Dig.  |  105;   Dec.  Dig.  I  76.*] 

2.  Statutes  (J  113*)— Titlb  of  Act— Sotfi- 

CIENCT. 

Act  March  24,  1870  (P.  L.  554),  authoris- 
ing foreign  railroad  corporations  to  condemn  or 
purchase  lands,  is  not  unconstitutional  for  fail- 
mg  to  give  notice  in  the  title  of  the  power  of 
eminent  domain  conferred  on  railroad  companies 
by  the  act;  the  purpose  of  the  act  as  disclosed 
by  the  title  being  to  authorise  the  eonstruclioB 
of  railroads. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  113.*] 

Appeal  from  Goort  of  Common  Pleaa, 
Lackawanna  County. 

Suit  by  the  Olyphant  Borongh  against  the 
Delaware  ft  Hudson  Company.  From  an  or* 
der  dissolving  a  preliminary  Injunction,  plain- 
tiff appeals.    Affirmed. 

See,  also,  73  Atl.  458. 

Argued  before  FELL,  BROWN,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

I.  H.  Bums,  P.  L.  Walsh,  Borough  Sol., 
and  A.  A.  Vosburg,  for  appellant  James  H. 
Torrey  and  Joseph  O'Brien,  for  appellee. 

BROWN,  J.  The  complaint  of  the  borough 
of  Olyphant  is  that  the  court  below  refused 
to  enjoin  the  appellee  from  laying  additional 
railroad  tracks  across  Dunmore,  Moosic,  and 
Bell  streets — ^public  highways  within  the  mu- 
nicipal limits.    By  Act  March  24,  1870  (P.  L. 


*rot  other  eases  see  same  topto  and  secUoo  NtJUBEK  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reportw  Indexes 
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534),  the  appellee,  whose  corporate  title  at 
that  time  was  "the  president,  managers  and 
company  of  the  Delaware  and  Hudson  Canal 
Company,"  was  authorized  to  locate  and  con- 
struct a  railroad  from  a  point  In  the  town 
of  Olyphant  in  Luzerne  county,  to  the  city 
of  Carbondale,  in  the  same  county.  The  sec- 
ond section  of  the  act  conferred  upon  the 
company  all  the  power,  authority,  and  privi- 
leges given  tn  the  tenth  section  of  the  rail- 
road act  of  February  19,  1849  (P.  L.  83),  and 
all  damages  in  the  location  and  construction 
of  Its  railroad  for  right  of  way  and  land  or 
materials  taken  were  to  be  secured  and  as- 
sessed in  the  manner  provided  by  the  act 
of  1849  and  the  several  supplements  thereto. 
At  that  time  the  borough  of  Olyphant  was 
not  incorporated.  As  a  town  or  village  it 
formed  a  part  of  the  township  of  Blakely 
In  Luzerne  county.  In  1870  the  appellee 
began  the  construction  of  a  single  track  be- 
tween the  terminal  points  named  in  the  act, 
and  the  same  was  completed  in  1871.  It  trav- 
ersed the  section  in  controversy  In  this 
case.  What  are  now  Mooslc  and  Dunmore 
streets  were.  In  1871,  public  roads  In  Blakely 
township.  By  a  decree  of  the  court  of  quar- 
ter sessions  of  Luzerne  county  the  town  of 
Olyphant  was  incorporated  as  the  borough 
of  Olyphant  on  December  18,  1876.  In  1886 
the  appellee  built  an  additional  track  be- 
tween the  same  terminal  points.  This  track 
was  laid  across  the  streets  in  question  at 
grade  without  objection.  In  1906,  In  pur- 
suance of  action  by  its  board  of  directors, 
the  appellee  proceeded  to  lay  two  additional 
tracks  for  the  purpose  of  making  its  road 
one  Of  four  tracks,  with  necessary  switches 
and  sidings,  from  Carbondale  south  to  and 
through  the  borough  of  Olyphant  The  third 
track  bad  been  laid  across  Dunmore  street, 
and  the  third,  fouvtb,  and  part  of  a  fifth  for 
Bwitcblng  purposes  had  been  laid  across  Moo- 
sic  street  when  the  present  bill  was  filed. 
Before  laying  these  additional  tracks  across 
the  said  streets  the  company,  without  con- 
ceding anything  as  to  its  legal  rights  in 
the  premises,  made  an  unsuccessful  effort  to 
secure  the  consent- of  the  borough  to  do  so, 
but  the  municipal  authorities  rejected  its 
proposals,  and  refused  consent  to  the  far- 
ther occupation  of  the  streets  for  grade 
crossings.  The  court  found  as  a  fact  that 
the  action  of  the  borough,  under  all  the 
circumstances,  was  somewhat  unreasonable. 
At  the  crossings  and  on  each  side  of  them 
the  appellee  Is  in  apparent  possession,  under 
claim  of  title,  of  a  strip  of  land  of  a  width 
nowhere  less  than  60  feet,  and  the  proposed 
tracks  will  not  fall  outeide  of  the  line  de- 
fining that  width. 

If  the  act  of  1870  conferred  upon  the  ap- 
pellee the  power  to  locate  and  construct  its 
road  from  a  point  in  the  village  of  Olyphant 
to  Carbondale,  there  went  with  that  power 
the  right  to  cross  the  township  roads,  and 
when  such  roads  subsequently  became  mu- 


nicipal streets  upon. the  Incorporation  of  the 
borough  of  Olyphant,  the  right  of  the  ap- 
pellee to  continue  to  cross  them  remainetl 
unimpaired;  and,  if  the  appellee  was  em- 
powered to  locate  and  construct  its  road 
through  and  across  territory  which  after- 
wards became  the  site  of  the  borough  of 
Olyphant,  no  streets  laid  out  and  opened  by 
that  borough  can  interfere  with  the  rights 
which  were  conferred  upon  the  appellee  by 
the  act  of  1870,  for  the  site  of  the  borough 
was  selected  with  all  those  rights  resting 
upon  it,  to  exercise  which  municipal  consent 
is  not  now  needed.  Northern  Coal  &  Iron  Co. 
V.  Wilkes-Barre,  218  Pa.  269,  67  Atl.  352. 

The  right  of  the  appellee  with  which  the 
appellant  would  interfere  was  clearly  con- 
ferred by  the  act  of  1870.  It  Is  authorized 
to  locate  and  construct  a  railroad  between 
designated  termini,  and  that  It  might  con- 
struct the  said  road,  it  was  expressly  given 
the  power  of  eminent  domain  as  conferred 
upon  railroad  companies  by  section  10  of  the 
act  of  1849.  Under  a  claim  of  title,  acquired 
either  by  purchase  or  condemnation,  it  is  In 
possession  of  a  strip  of  land  nowhere  of  a 
less  width  than  60  feet  Though  It  was  a 
foreign  corporation  at  the  time  the  act  of 
1870  was  passed,  the  power  conferred  upon 
it  by  our  Legislature  is  to  be  Judged  by  the 
same  rules  as  If  It  had  been  actually  Incor- 
porated here;  and,  so  far  as  Its  road  was 
originally  constructed  or  Is  now  being  Im- 
proved In  this  state  under  powers  granted 
by  our  Legislature,  It  is  a  quasi  Pennsylvania 
corporation,  whose  rights  and  powers  are  to 
receive  from  the  courts  no  less  protection 
than  Is  accorded  to  our  own  corporations. 
New  York  &  Erie  R.  K.  Co.  v.  Toung,  33  Pa. 
175;  Com.  v.  N.  T.,  L.  B.  &  W.  R.  R.  Co., 
129  Pa.  463,  18  Att.  412, 15  Am.  St  Rep.  724. 

It  is  urged  tlrnt  the  act  of  1870  is  un- 
constitutional In  that  Its  title  falls  to  give 
notice  of  the  power  of  eminent  domain  con- 
ferred upon  the  appellee,  or  of  its  right  to 
connect  with  the  Jefferson  railroad  at  Car- 
bondale. Its  right  to  connect  v^lth  the  Jeffer- 
son road  Is  not  Involved  in  this  proceeding, 
and  the  same  Is  true  of  its  power  of  emi- 
nent domain,  for,  as  stated,  the  court  has 
found  that  it  is  in  possession  under  a  claim 
of  title  of  all  the  land  It  needs  for  Its  ad- 
ditional tracks;  but  If  the  sufficiency  of  the 
title  in  giving  notice  that  the  power  of  emi- 
nent domain  Is  conferred  by  the  act  is  to  be 
regarded  as  a  question  before  us,  we  have 
no  doubt  that  It  meets  the  constitutional  re- 
quirement The  purpose  of  the  act  as  dis- 
closed in  its  title,  was  to  authorize  the  ap- 
pellee to  construct  a  railroad.  Such  a  road 
cannot  be  constructed  without  acquiring  land 
for  Its  construction,  and  it  Is  a  matter  of 
common  knowledge  that,  as  a  rule,  railroads 
are  constructed  over  land  acquired  under  the 
power  of  eminent  domain,  without  which 
they  could  not  be  constructed.  This  power 
was  germane  to  the  construction  of  the  ap- 
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pellee's  road,  and  notice  of  authority  to  con- 
Btrnct  it  ought  reasonably  to  have  led  to  an 
Inquiry  Into  the  body  of  the  bill. 
'  Though  the  appellee  has  acquired  a  right 
of  way  60  feet  tn  width  between  the  terminal 
points  named  In  the  act  of  1870,  counsel  for 
appellant  contend  that  It  cannot  now  use 
this  right  In  laying  additional  tracks,  be- 
cause It  exhausted  Its  power  to  construct  a 
railroad  when  It  laid  the  first  track.  Section 
10  of  the  act  of  1849  Is  a  quasi  part  of  the 
charter  of  the  appellee,  and  must  be  so  re- 
garded in  passing  upon  Its  powers  Involved 
In  this  proceeding.  By  that  section  it  was 
empowered  "to  lay  down,  erect,  construct 
and  establish  a  railroad,  with  one  or  more 
tracks,"  and  that  it  might  construct  such  a 
railroad  It  was  empowered  to  acquire,  either 
by  condemnation  proceedings  or  purchase, 
lands  not  exceeding  60  feet  In  width.  There 
WAB  no  requirement  that  more  than  one  track 
Ediould  be  built  by  it  when  It  began  the  exer- 
qlse  of  the  power  conferred  upon  It,  and  at 
that  time  there  was  no  reason  why  it  should 
have  built  more;  but  It  acquired  the  land 
needed  for  more,  to  be  used  whenever  more 
might  be  needed.  There  was  no  limitation 
placed  upon  its  power  to  construct  a  railroad 
of  one  or  more  tracks  which  compelled  it 
to  exercise  Its  whole  authority  in  the  begin- 
ning, when  the  demands  of  business  may 
have  been  few,  and  it  would  be  a  most  un- 
reasonable construction  of  Its  authority  to  re- 
quire that  it  ought,  in  1870,  to  have  made 
provision  for  all  the  unknown  wants  of  the 
future.  When  increased  facilities  are  re- 
quired by  the  public,  growing  out  of  Increase 
of  trade  and  business  and  changes  taking 
place,  the  power  conferred  upon  It  can  again 
be  called  into  exercise..  Philadelphia,  Wil- 
mington Sc  Baltimore  R.  R.  Co.  v.  Williams, 
54  Pa.  103. 

There  Is  nothing  in  the  20  assignments  o^ 
error  which  would  Justify  any  disturbance 
of  the  decree  made,  and  it  is  therefore  af- 
firmed at  appellant's  costs. 

(226  Pa.  164) 

GOLDEN  ▼.  MT.  JESSUP  COAL  CO., 
Limited. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1909.) 

1.  Master  and  Sebvaht  {|  266*)— Injttbies 
TO  Sebvant— Neguobncis. 

Maintaining  a  prop  for  the  roof  of  a  mine, 
where  it  allowed  a  clearanre  of  no  more  thnn 
three  or  four  inches  for  the  curs  ordinarily 
used,  might  well  warrant  an  inference  of  neg- 
ligence in  an  action  for  injury  to  an  employ^. 

[Ed.  Note. — For  other  caxes.  Bee  Master  anc 
Servant,  Cent.  Dig.  {}  877-908;  Dec.  Dig.  { 
2C5.»] 

2.  Mastxb  and  Skbvant  (|  16D*)— Injttrtes 
TO  EMPLort— Injuries  Dotb  to  Foreman 
Bbqcibed  bt  Law. 

As  by  Act  June  2,  1891  (P.  L.  176),  the 
state  requires  the  employment  by  a  mine  oper- 


ator of  a  certified  tdremtin,  and  iU vests  such 
foreman  with  the  power  to  compel  compliance 
with  his  directions,  so  far  as  they  relate  to 
the  safety  of  employgs,  an  employer  cannot  be 
held  liable  for  the  mistakes  or  incompetency  of 
the  state's  representative. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  1C9.*] 
3.  Master  and  Servant  (J  189*)  — Fbixow 

Servants— Wno  Abe. 

A  mine  foreman  is  a  fellow  servant  with 
the  other  mine  employes  of  the  same  employer 
engaged  in  a  common  business,  and  the  employer 
is  not  liable  for  injuries  due  to  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  429,  443;  Dec.  Dig.  { 
189.*] 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Personal  injury  action  by  J.osepb  Golden,' 
a  minor,  by  bis  next  friend,  Margaret  Gold- 
en, against  the  Mt.  Jessnp  Coal  Company, 
Limited.  From'  a  Judgment  for  defendant 
non  obstante  veredicto,  plaintiff  appeals.  Af- 
firmed. 

Argued  Iwfore  FELL,  BROWN,  POTTER 
ELKIN,  and  STEWART,  JJ. 

John  P.  Kelly  and  James  J.  O'Malley,  for 
appellant.  Albert  L.  Watson,  W,  W.  Wat- 
son, and  W.  S.  Diehl,  for  appelleeu 

STEWART,  J.  This  Case  differs  from 
Durkln  v.  Kingston  Coal  Company,  17*  Pa. 
193,  33  Atl.  23T,  20  L.  R.  A.  808,  60  Am.  St. 
Rep.  801,  in  minor  and  immaterial  circum<. 
stances  only.  The  controlling  feature  in 
the  case  is  that  the  plalntifrs  injury  result- 
ed from  the  car  on  which  be  was  riding, 
while  engaged  In  work,  coming  in  contact' 
with  a  prop  which  had  been  erected  to  sup- 
port the  roof  of  the  mine.  This  prop  had- 
been  put  tn  place  some  two  or  three  weeks 
before  the  accident  by  a  mine  foreman,  who* 
was  duly  certified  as  such  under  the  law. 
The  evidence  shows  that  the  body  of  the 
cars  ordinarily  used  extended  beyond  the 
track  at-  either  side  some  12  olr  14  inches, 
while  the  distance  of  the  prop  from  the  near- 
est rail  was  at  most  not  more  than  18  Inches. 
This  evidence  might  well  warrant  the  in- 
ference of  negligence  In  maintaining  the  prop 
where  it  allowed  a  clearance  of  no  more  than 
3  or  4  inches. 

Here  we  have  the  proximate  cause  of  the 
accident;  but  where  did  the  responsibility 
rest?  The  accident  occurred  before  the  pas- 
sage of  the  employer's  liability  act  of  June 
10,  1907  (P.  L.  523).  In  Durkln  v.  Coal  Com- 
pany, 171  Pa.  103.  33  AtL  237,  29  L.  R.  A. 
808,  50  Am.  St  Rep.  801,  a  case  which  has 
never  been  questioned,  but  has  repeatedly 
been  recognized  as  sound  In  principle,  It  was 
held  that.  Inasmuch  as  by  the  act  of  June 
2,  1891  (P.  U  176),  the  state  requires  the 
employment  by  the  operator  of  mines  of  a 
certified  foreman,  and  Invests  such  foreman 
with  the  power  to  compel  compliance  with 
his  directions,  so  far  as  they  relate  to  the 
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safety  of  the  employes  In  the  mine,  an  em- 
ployer cannot  be  held  liable  for  the  mistnkes 
or  lucouipetency  of  the  state's  representative. 
And,  further.  It  Is  there  held,  following  the 
doctrine  of  the  earlier  cases,  notably  Wad- 
dell  T.  SlmoBon,  112  Pa.  667,  4  Atl.  725,  that 
a  mine  foreman  Is  a  fellow  servant  with 
the  other  mine  employes  of  the  same  master 
engaged  In  a  common  business  and  that  the 
employer  is  not  liable  for  injuries  caused 
by  the  negligence  of  the  foreman.  These 
principles  apply  here. 

There  was  evidence  In  the  case  that  the 
car  on  which  plaintiff  was  riding  was  an  old 
car,  and  swayed  somewhat  from  side  to 
side,  and  it  Is  argued  that  but  for  this  cir- 
cumstance the  accident  would  not  have  hap- 
I)ened.  But  it 'nowhere  appears  that  the  car 
was  defective  In  any  of  its  parts,  that  it 
was  any  different  from  those  generally  em- 
ployed, or  that  It  was  in  any  way  unfit  or  in- 
secure for  the  ordinary  use  to  which  It  was 
put  However  the  fact  that  it  swayed  may 
have  contributed  to  the  accident,  it  was 
not  the  proximate  cause.  That  Is  to  be 
found  In  the  placing  of  the  prop  so  close 
to  the  track  as  not  to  allow  sufiicient  clear- 
ance for  cars  ordinarily  employed.  A  com- 
'mon-law  duty  rests  upon  the  employer  to 
provide  •  safe  place  for  his  employes  In 
which  to  work;  but  if  he  has  provided  a  safe 
place,  which  has  been  made  unsafe  by  the 
act  of  the  mine  foreman,  whose  authority 
may  not  be  questioned,  and  whose  direction 
must  be  compiled  with  under  penalty,  be  has 
met  the  full  measure  of  his  duty,  and  be 
li  not  to  be  charged  with  civil  responsibility 
for  a  condition  which  he  did  jiot  bring  about, 
and  which  he  could  not  control. 

The  case  called  for  Judgment  non  obstante, 
and  the  Judgment  Is  affirmed. 


(OS  Pa.  US) 

HOPKINS  T.  WEST  JERSEY  ft  8.  B.  CO. 

et  al. 
(Snpreme   Court  of   Pennsylvania.     June   22, 

1909.) 

1.  FeKBIES     (I     32*)— INJUBT     TO     PASSmoSBS 
— CONTBIBUTOBT  NEOLIOEITCE. 

Where  a  passenger  going  on  a  ferryboat 
In  the  daytime  enters  on  the  gangway  intended 
for  wBfcons  instead  of  using  those  intended  for 
foot  passengers,  and  falls  into  a  coal  hole,  which 
he  could  have  seen  if  he  had  looked,  he  is  guilty 
of  contributory   negligence. 

lEA.  Note.— For  other  cases,  see  Ferries, 
Cent  Dig.  {{  84,  85;   Dea  Dig.  |  32.*] 

2L  FBBBIBS    (I    32*)— iNJUBT    to    PABSINOBSa 
— CONTBIBirrOBT  Nbolioerce. 

Where  a  passenger  on  a  ferryboat  ocoupies 
a  place  not  intended  for  passengers,  he  assumes 
the  risk  of  his  location. 

tV/i.  Note.— For  other  cases,  see  Ferries,  Cent 
Dig.  I  84;  Dec.  Dig.  {  82.*] 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Action  by  George  S.  Hopkins  against  the 
West  Jersey  &  Seashore  Railroad  Company 


and  another.  From  an  order  refusing  to 
take  off  a  nonsuit  plaintiff  appeals.  Ai' 
firmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL.  BROWN,  MESTREZAT,  POITBR, 
BLKIN,  and  STEWART,  JJ. 

Francis  M.  McAdams,  William  H.  Wilson, 
and  Joseph  P.  Rogers,  for  appellant.  Joba 
Hampton  Barnes,  for  appellees. 

STEWART,  J.  The  accident  out  of  whidi 
this  case  arises  occurred  in  that  part  of  a 
ferryboat  specially  designed  and  appointed 
for  the  accommodation  of  horses  and  wagons 
in  transport  It  is  located  between  the  pas- 
senger apartments  at  either  side  of  the  boat, 
and  is  here  called  the  horse  or  wagon  gang- 
way. The  plaintiff  entered  the  boat  direct- 
ly upon  this  gangway.  Instead  of  going 
into  one  of  the  passenger  apartments  which 
were  open  to  him  as  soon  as  he  had  boarded 
the  boat  he  attempted  to  reach  the  front  of 
the  boat  by  passing  between  the  teams  which 
were  standing  In  the  gangway.  When  he 
had  reached  about  the  middle  of  the  boat  he 
encountered  a  coal  cart  which  had  been  dis- 
charging coal  Into  a  hole  Immediately  in 
rear  of  the  engine  house.  He  passed  to  the 
right  of  the  cart,  and  because  of  other  ot>- 
structlons  In  bis  way,  he  concluded  to  re- 
turn to  the  point  wher^  he  boarded  the  boat 
and  there  enter  the  left-hand  passenger 
apartment  He  pursued  his  way  to  the  rear 
of  the  cart  with  a  view  of  passing  across  to 
the  left  side  of  the  boat  through  the  narrow 
place  between  the  cart  and  the  engine  room. 
While  attempting  this,  the  driver  of  the 
cart  started  toward  the  shore^  leaving  the 
coal  hole  exposed,  and  Into  this  the  plain- 
tiff fell  and  was  injured.  The  court  below 
directed  a  nonsuit  on  the  ground  of  plain- 
tiff's contributory,  negligence.  In  this  w« 
see  no  error. 

However  the  defendant  company  may 
have  tolerated  the  use  of  this  gangway  by 
passengers  Impatient  to  reach  the  front  of 
the  boat  It  is  so  manifest  to  ordinary  ob- 
servation that  such  gangway  is  intended  for 
a  use  which  makes  it  dangerous  for  passen- 
gers that  except  as  safe  and  suitable  ac- 
commodations for  passengers  are  shown  to 
have  been  lacking,  the  passenger  who  volnn- 
tarlly  takes  his  place  In  it  must  be  held  to 
have  assumed  the  risk  of  Injury.  We  liav« 
said  with  respect  to  street  cars  that  the 
proper  and  assigned  place  for  passengers  ia 
inside  the  car;  that,  unless  he  shows  some 
valid  reason  to  excuse,  a  passenger  is  bound 
to  put  himself  in  the  appointed  place,  and. 
If  he  does  not  he  takes  the  risk  of  his  loca- 
tion elsewhere.  Thane  v.  Traction  Company, 
191  Pa.  249,  43  Atl.  136,  71  Am.  St  Rep.  76T. 
There  is  no  reason  why  turn  rule  should  be 
limited  in  its  application  to  railroads  or 
street  railways,  it  applies  generally.  The 
plaintiff  attempted  no  excuse  for  pushing  hia 
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way  between  the  teams  occupying  the  gang- 
way to  reach  the  front  part  of  the  boat,  ex- 
cept that  others  were  doing  the  same  thing. 
He  admits  that,  when  he  boarded  the  boat, 
he  covdd  at  once  have  entered  either  passen- 
ger  way  to  the  right  or  left  Through  ei- 
ther lie  conid  have  reached  the  front,  not 
as  soon  perhaps  as  by  adopting  the  gang- 
way, but  by  a  way  which  would  have  insur- 
ed to  him  protection  of  the  highest  care  pos- 
sible. By  adopting  the  other,  under  no  ne- 
cessity for  so  doing,  he  took  the  chances. 
The  oaae  has  another  aspect  quite  as  un- 
favorable to  plaintiff's  claim.  The  evidence 
affords  no  explanation  of  how  be  fell  into 
the  hole  consistent  with  ordinary  care  on 
bis  part.  The  occurrence  was  in  daytime. 
The  plaintiff  says  nothing  obscured  or  con- 
cealed the  hole  from  bis  view  but  the  cart, 
and  that  but  for  the  cart  he  would  have 
seen  It  He  was  passing  directly,  be  says, 
across  the  boat  at  the  tail  end  of  the  cart, 
and  immediately  upon  the  moving  of  the 
cart  he  fell  into  the  hole.  The  cart  at  the 
time  was  not  over  the  hole,  but  at  the  side, 
and.  If  the  plaintiff  did  not  see  it.  It  must 
have  been  because  In  his  baste  he  did  not 
look.  The  occurrence  admits  of  no  other 
explanation.  The  case  calls  for  no  Inquiry 
as  to  defendant's  negligence  in  leaving  the 
bole  unguarded.  The  court  rested  the  non- 
suit on  plalntllTs  contributory  negligence, 
and  for  this  there  was  sufficient  warrant 
Judgment  affirmed. 

(22t  Pa.  174) 

KAUFFMAN  v.  NELSON. 

(Supreme   Court   of   Pennsylvania.     June  22, 
1009.) 

1.  MuNioiPAi,  CoBPORATioirs  ({  705*)— InnrBT 

TO   PEDKSTBIAN— AUTOUOBILBS. 

A  passenger,  alighting  from  a  street  car, 
Is  not  free  from  contributory  negligence,  where, 
without  looking,  be  steps  from  the  car,  and  then, 
suddenly  seeing  an  automobile  approaching, 
stopped  and  was  struck  by  it.. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corooratlons,  Cent.  Dig.  i  1515;  Dec.  Dig.  { 
705.*] 

2.  MUNICIPAI,  COBPOBATIORS  (8  705*)— Ikjttbt 
TO  Pedeotsian. 

A  person  operating  an  automobile,  sedng 
a  8tre«t  car  standing  at  a  regular  stopping 
place,  must  exercise  great  care  to  avoid  in- 
juring persons  entering  or  coming  out  of  such 
oar. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1513;  Dec  Dig.  i 
705.*] 

Appeal  from  Court  ot  Common  Pleas, 
Franklin  County. 

Action  by  Marie  KauIFman  against  Thom- 
as M.  Nelson.  Judgment  for  plaintiff,  and 
defendant  appeals.     Reversed. 

Defendant  presented  the  following  points: 

"(3)  If  the  Jury  believe  from  the  evidence 

that  when  the  plaintiff  stepped  from  the  car 


she  failed  to  look  whether  a  vehicle  was  ap- 
proaching, and  that,  with  the  automobile 
coming'  toward  her  plainly  In  her  vle^r.  If 
She  chose  to  look,  she  took  the  risk  of  get- 
ting across  the  street  In  front  of  It,  she  was 
guilty  of  such  contributory  negligence  as  will  - 
defeat  her  recovery  in  this  case.  Answer: 
That  point  Is  not  affirmed  as  written.  If, 
however,  the  plaintiff  saw  the  vehicle  com- 
ing, and  by  standing  still  could  have  avoided  ' 
it,  but  chose  to  cross  the  street  immediately 
In  front  of  it,  she  was  guilty  of  contributory 
negligence,  and  cannot  recover. 

"(4)  If  the  Jury  believe  from  the  evidence 
that  when  the  plaintiff  alighted  from  the  car 
the  automobile  of  the  defendant  was  ap- 
proaching her  at  a  distance  frdm  her  of  20 
to  30  feet,  or  thereabout,  and  In  her  plain 
and  unobstructed  view.  If  she  chose  to  look, 
it  was  negligence  in  her  under  such  circum- 
stances to  attempt  to  cross  the  street  in 
front  of  the  automobile.  If  the  Jury  further 
believe  that  by  standing  at  the  foot  of  the 
car  steps  the  automobile  would  have  passed 
her  In  safety.  Answer:  That  point  is  af- 
firmed. If  you  believe  that  she  saw  the  au- 
tomobile coming,  and  by  standing  still,  when 
she  saw  It,  It  would  have  passed  her  with- 
out striking  her,  she  was  guilty  of  contilbu- 
tory  negligence;  but  you  will  remember  the 
testimony,  what  she  says  about  It,  and  what 
the  others  say  about  it" 

Verdict  and  judgment  for  plaintiff  for  H>- 
666.05.    Defendant  appealed. 

Argued  before  FELL,  BROWN,  MESTRBJ- 
ZAT.  ELKIN,  and  STEWART.  JJ. 

O.  O.  Bowers,  J.  R.  Rnthraufl,  and  W.  O. 
Nlcklas,  for  appellant  William  8.  Hoeruer 
and  Sharpe  &  Elder,  for  appellee^ 

FELL,  J.  This  action  was  to  recover  for 
injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  In  driving  his 
automobile.  The  plaintiff  got  off  the  rear 
platform  of  a  trolley  car  that  was  standing 
at  a  regular  stopping  place,  but  not  at  a 
street  crossing,  In  Chambersburg.  The  dis- 
tance between  the  car  steps  and  the  curb 
was  15  feet  What  the  plaintiff  did  after 
she  had  stepped  from  the  car  is  left  by  the 
testimony  in  her  behalf  In  some  doubt  She 
testified  that  she  left  the  car  with  a  "swing- 
ing step"  and  walked  directly  towards  the 
foot  pavement;  that  she  first  saw  the  auto- 
mobile after  fahe  had  taken  two  steps  in  the 
street  and  was  6  or  6  feet  from  the  car,  and 
it  was  then  50  or  60  feet  away  and  approach- 
ing the  front  of  the  car;  that  she  would 
have  reached  the  pavement  in  safety  if  tb« 
automobile  had  been  kept  in  a  straight 
course,  but  that  It  was  turned  towards  the 
curb,  and  it  struck  her  as  she  was  stepping 
on  the  pavement  At  one  time  she  said  that 
she  did  not  look  at  all  to  see  whether  any- 
thing was  coming  on  the  street  until  she  had 
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taken  two  steps  after  allghtliig  from  the 
car,  and  at  another  time  she  said  that  she 
looked  at  the  automobile  and  at  the  curb  as 
she  was  taking  these  two  steps  to  see  wheth- 
er she  could  get  across.  Her  witnesses  testi- 
fied that  the  automobile  was  within  20  or 
30  feet  of  her  as  she  stepped  from  the  car, 
and  that  after  taking  two  steps  she  halted 
or  hesitated  and  looked  back  over  her  should- 
er., They  confirmed  the  defendant's  account 
of  the  matter,  which  was  that,  when  the 
plaintiff  stepped  from  the  car  and  advanced 
directly  in  front  of  his  automobile,  be  turn- 
ed towards  the  car  in  order  to  pass  behind 
her,  and  that,  when  she  hesitated  and  Indi- 
cated by  her  movements  that  she  was  going 
back  towards  the  car,  he  turned  in  tiie  oppo- 
site direction  towards  the  curb. 

Under  all  the  testimony  the  case  was  for 
the  Jury,  and  the  only  question  to  be  consider- 
ed Is  whether  there  was  error  in  the  instruc- 
tion under  which  It  was  submitted.  The  points 
for  charge,  recited  in  the  first  and  second  as- 
signments of  error,  raise  the  question  of 
the  duty  of  the  plalntifT  to  look  for  an  ap- 
proaching vehicle  when  she  stepped  from  the 
car  to  the  street  The  answers  to  the  points 
relieved  her  from  all  duty  to  look,  and  made 
her  chargeable  with  contributory  negligence 
only  if  she  saw  the  automobile  and  by  stand- 
ing still  could  have  avoided  injury.  The 
answers  of  the  court  do  not  correctly  state 
the  law.  It  was  the  duty  of  the  defendant, 
who  knew  the  car  was  at  a  regular  stopping 
place,  to  exercise  very  great  care  in  passing 
it  to  avoid  injury  to  persons  going  to  or 
from  it  A  high  degree  of  care  Is  required 
of  the  driver  of  a  vehicle  In  passing  a  car 
which  has  stopped  to  receive  or  discharge 
passengers,  but  others  are  not  relieved  from 
the  obligation  of  attention  and  care.  There 
rested  also  upon  the  plaintlfl!  the  duty  to 
look  where  she  was  going  and  not  to  rush 
blindly  Into  danger.  The  duty  to  look  and  to 
exercise  care  and  vigilance  rests  at  all  times 
upon  every  one  in  the  use  of  streets.  In 
Harris  v.  Commercial  Ice  Co.,  163  Pa.  278, 
25  Atl.  1133,  it  was  said  by  the  present 
Chief  Justice:  "People  are  not  entitled  to 
walk  the  streets  with  closed  eyes  and  Inat- 
tentive minds.  There  is  no  situation  in  life, 
involving  danger,  whether  much  or  little, 
in  which  the  law  does  not  require  a  due  and 
proportionate  amount  of  care  and  attention. 
Even  on  a  city  street  a  man  nuist  heed  what 
be  Is  doing  and  where  he  is  going,  or  he  can- 
not complain  of  the  consequences.  This  is 
the  rule  even  on  the  sidewalk  (Robb  v.  Con- 
nellsville  Borough,  137  Pa.  42,  20  Ati.  664) ; 
and  when  he  steps  into  the  cartway  be  is 
equally  bound  to  remember  that  horses  and 
vehicles  have  also  a  right  of  way  there,  to 
which  he  must  give  due  attention,  or  he  will 
be  barred  of  complaint  as  to  the  consequen- 
ces." An  instruction  that  relieves  the  plain- 
tiff from  the  duty  of  looking,  and  holds  him 


responsible  only  In  case  be  aaw,  cannot  be 
approved. 

The  first  and  second  assignments  are  aas- 
talned,  and  the  judgment  ia  reversed,  with 
a  venire  facias  de  novo. 


(Z2S  Pa.  214) 
MILLrUM  et  al.  v.  LEHIGH  &  WILKES- 
BARRE  COAL  CO. 

(Supreme  Court  of  Pennsylvania.    June  22, 
1909.) 

L  Negligence  (J  32*)— Injubt  to  Licensee 

— Unpkotected  Machinery. 

Where  an  owner  permits  the  public  to  use 
his  land  as  a  playground,  he  must  protect  it 
from  dangerous  machinery  located  thereon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  42;    Dec.  Dig.  i  32.*] 

2.  Negligence  (S  136*)— Injubt  to  Licensee 

— ^Unguabded  Machinebt. 

Where  an  owner  of  ground  permitted  chil- 
dren to  play  thereon,  and  operated  upon  it  ma- 
chinery for  raising  coal  without  any  barrier 
around  it,  and  a  boy  414  years  old  is  injured 
thereby,  the  question  of  the  owner's  negligence 
is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  307-326;    Dec.  Dig.  {  136.*] 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Action  by  Francis  Milium,  by  his  next 
friend  Joseph  Milium,  and  by  Joseph  Mil- 
ium against  the  Lehigh  &  Wllkes-Barre  Coal 
Company.  From  an  order  refusing  to  take 
ofT  a  nonsuit  plaintiffs  appeal.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

James  L.  Lenahan,  for  appellants.  Ar- 
thur Hillman  and  A.  H.  McCUntock,  for  ap- 
pellee. 

POTTER,  J.  The  dividing  line  between 
the  principle  upon  which  Thompson  v.  B. 
&  O.  R.  R.  Co.,  218  Pa.  444,  67  Atl.  768.  19 
L.  R.  A.  (N.  S.)  1162,  120  Am.  St  Rep.  887. 
was  based,  and  that  upon  which  Henderson 
V.  Refining  Co.,  219  Pa.  384,  68  Atl.  968,  128 
Am.  St  Rep.  668,  stands,  may  be  a  narrow 
one,  but  the  distinction  In  principle  between 
them  may  be  readily  traced.  In  the  former 
case  the  child  who  was  Injured  was  con- 
sidered as  an  Intruder  and  a  trespasser  upon 
the  property  of  the  defendant  company.  In 
addition  to  this  he  was  Injured  through  the 
action  of  his  playmates,  rather  than  by  rea- 
son of  any  machinery  which  the  defendant 
company  set  in  motion.  Under  the  dream- 
stances  of  that  case  it  was  held  that  the 
property  owner  was  not  liable  for  the  In- 
Jury  to  an  Intruder,  caused  not  merely  by 
the  condlticm  of  the  premises  as  they  were, 
bat  chiefly  by  the  carelessness  of  other  chil- 
dren, who  were  also  intruders  and  inters 
meddlers.  Upon  the  other  hand,  in  Hender- 
son V.  Refining  Company,  219  Pa.  3^  68 
Atl.  968,  123  Am.  St  Rep.  668,  it  was  con- 
sidered that  the  child  who  was  hurt  by  com- 
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Ing  In  contact  with  dangerous  machinery, 
left  ungnarded,  was  lawfully  upon  the  prem- 
laea;  that  the  defendant  company  in  that 
case,  which  owned  both  the  lot  where  the 
dangerous  machine  was  erected  and  the 
dwelling  bonses  on  each  side  of  It,  had,  by 
placing  a  gate  in  the  fence  upon  one  side, 
and  a  door  jn  the  bouse  upon  the  other,  each 
opening  upon  the  lot  in  question,  and  in  ad- 
dition by  permitting  the  lot  to  be  used  for 
passage  between  the  two  bouses,  and  as  a 
playground  for  the  children  living  in  them, 
thereby  extended  to  tenants  In  the  houses, 
to  their  families  and  guests,  an  implied  per- 
mission to  enter  upon  or  cross  the  racant 
lot. 

At  the  time  of  the  trial  of  the  present  case 
the  decision  In  Henderson  v.  Refining  Co., 
219  Pa.  384,  68  Atl.  968.  123  Am.  St  Rep. 
668,  had  not  been  handed  down,  and  there- 
fore it  could  not  have  been  brought  to  the 
attention  of  the  court  below.  We  consider 
that  It  Is  controlling  as  applied  to  the  facts 
of  the  case  at  bar.  Here  the  facts,  as  stated 
by  counsel,  are  substantially  as  follows:  The 
accident,  by  which  a  little  boy  only  4%  years 
old  was  most  severely  injured,  occurred  in 
a  fleid,  some  50  or  60  acres  in  extent,  own- 
ed by  the  defendant  company,  and  lying  on 
the  outslclrts  of  the  city  of  Willies-Barre. 
The  field  was  for  the  most  part  open  and 
unfeuced,  and  was  used  apparently  as  a 
common,  and  at  times  as  a  picnic  ground, 
and  for  the  purposes  of  a  playground.  At 
a  certain  point  in  the  field  was  a  bore  bole, 
and  to  the  west,  about  a  quarter  of  a  mile 
away,  was  an  engine  house  of  the  defend- 
ant company.  Between  the  engine  house 
and  the  bore  bole  were  a  number  of  sbteve 
wheels,  placed  on  frames,  about  50  feet 
apart  and  varying  In  height  These  wheels 
are  of  iron,  about  2  feet  In  diameter,  and 
with  a  flange  to  guide  a  wire  rope,  which 
passes  over  them  from  the  engine  house  to 
the  bore  bole.  Tbe  rope  is  used  for  raising 
and  lowering  coal,  in  the  mining  operations 
of  tbe  defendant  Tbe  accident  occurred  at 
tbe  sixth  pulley,  or  shleve  wheel,  from  the 
bore  bole,  or  about  300  feet  from  It  It  ap- 
peared that  this  wheel  was  situated  about 
50  feet  from  the  roadway,  and  the  wire  rope 
ran  parallel  with  the  roadway  for  a  con- 
siderable distance.  Tbe  moving  wheels  and 
the  moving  rope  were  uncovered,  and  were 
naturally  dangerous  to  any  one  who  might 
come  In  contact  with  them.  Tbe  little  boy 
who  was  injured  lived  with  bis  parents.  In 
a  house  some  500  feet  away  from  tbe  place 
of  injury.  No  one  saw  the  accident  but  the 
child  was  found  by  two  women  fast  In  the 
wheel.  One  witness  testified  that  many 
children  played  on  tbe  premises,  and  held 
picnics  there.  He  said  children  had  been 
playing  there  for  years;  that  tbe  place  was 
a  regular  common. 


Where  the  owner  of  property  invites  or 
permits  its  use  by  the  public  as  a  common, 
or  for  a  playground,  or  a  picnic  ground,  it 
is  certainly  the  duty  of  the  owner  to  use 
reasonable  precautions  to  protect  the  public 
from  the  oi)eratlon  of  dangerous  machinery 
located  thereon.  Under  such  circumstances 
a  dlfTerent  duty  is  Imposed  upon  the  owner 
from  that  required  of  him  towards  those 
who  are  merely  trespassers  upon  his  prop- 
erty. The  principle  here  involved  was  clear- 
ly set  forth  in  Kay  v.  Penna.  B.  R.  Co.,  65 
Pa.  209,  273,  3  Am.  Rep.  628,  where  Justice 
Agnew  pointed  out  that,  while  ownership  of 
ground  carried  with  it  the  right  to  use  it  In 
the  way  most  convenient  and  beneficial  to 
the  owners,  yet,  as  he  said,  "the  case  is  al- 
tered when,  by  a  license  to  others,  they 
have  devoted  this  ownership  to  a  use  in- 
volving their  interests  and  their  safety,  and 
by  sufferance  permitted  the  public  to  en- 
Joy  a  privilege  of  passage  which  might  bring 
their  persons  into  danger.  Duties  grow  out 
of  circumstances,  the  authorities  tell  us,  and 
that  which  In  one  case  would  be  an  ordi- 
nary and  proper  use  of  one's  rights  may.  by 
a  change  of  circumstances,  become  negli- 
gence and  a  want  of  due  care." 

In  the  case  at  bar  tbe  question  to  be  de- 
termined is.  Would  an  individual  of  com- 
mon sense  and  ordinary  intelligence,  placed 
In  tbe  position  of  the  defendant  company, 
and  possessing  the  knowledge,  which  it  must 
be  assumed  to  have  had,  of  the  public  use 
made  of  the  premises,  have  seen  that  there 
was  a  likelihood  of  the  uncovered  machinery 
causing  some  injury  to  children  resorting 
to  the  place  and  using  it  as  a  playground, 
and  would  he  then  under  tbe  circumstances 
have  considered  it  a  duty  to  put  a  stop  to 
the  public  use  of  the  ground,  or  to  take  ordi- 
nary precautions  to  prevent  such  an  acci- 
dent as  that  which  occurred?  We  are  of 
opinion  that  this  case  should  have  been  sub- 
mitted to  tbe  Jury,  under  proper  instructions 
from  the  court  for  them  to  determine 
whether  under  all  tbe  circumstances  the  de- 
fendant company  was  negligent 

The  Judgment  is  reversed,  with'  a  proce- 
dendo. 

(226  Pa.  178) 

Appeal  of  PENNSYLVANIA  STAVE  CO. 

(Supreme    Court   of   Pennsylvania.      June   22, 
1909.) 

1.  JuDOUENT  (I  S42*)— Settino  Asina— Pow- 
er  AfTEB    TEKM. 

An  appeal  from  tbe  decision  of  tlie  county 
commissioners  acting  as  a  board  of  revision  in 
the  matter  of  an  assessment  for  taxation  to 
the  common  pleas  was  an  Biiverse  proceeding, 
and  tbe  order  of  the  court  thereon  In  the  na- 
ture of  a  final  judgment,  though  reached  through 
agreement  of  the  parties,  was  in  its  character 
adversary,  and  the  common-law  power  of  the 
court  to  set  it  aside  ended  with  the  term  at 
which  entered,  and  the  fact  that  a  petition  was 
presented  on  the  last  day  of  the  term  for  va- 
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cation  of  the  order  and  that  a  rule  lasned  there- 
on does  not  chan^  the  situation. 

[Eld.  Note.— For  other  cases,  see  Jndement, 
Cent.  Dig.  ||  66&-671;    Dec.   Dig.  {   342.*] 

2.  Equitt   (I  7*)— Gbounds  of  Eelief— Io- 

HOBARCB  OR  Mistake  or  Law. 

Ignorance  or  mistake  of  law  with  a  fall 
knowledge  of  the  facts  is  in  no  case  per  se  a 
ground  for  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §{  15,  16;    Dec  Dig.  {  7.»] 

Appeal  from  Court  of  Common  Pleas, 
Bradford  County. 

From  an  order  setting  aside  the  Judgment 
entered  on  appeal  of  the  Pennsylranla  Stave 
Company,  from  the  assessment  of  its  prop- 
erty, the  company  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
MESTBEZAT,  POTTER.  ELKIN,  and 
8TEWABT,  JJ. 

Chas.  M.  Cnlver  and  John  C.  Ingham,  for 
appellant.  M.  B.  Lllley,  William  Maxwell, 
and  W.  Bl  Lane,  for  appellee. 

STEWART,  J.  The  appeal  of  the  Pennsyl- 
vania Stave  Company  from  the  decision  of 
the  county  commissionera  acting  as  a  board 
of  revision  in  the  matter  of  the  assessment 
of  the  company's  property  for  taxation  to 
the  court  of  common  pleas  was  unquestion- 
ably an  adverse  proceeding ;  and  the  order  of 
the  court  therein  in  the  nature  of  a  final 
judgment,  though  reached  through  agreement 
of  the  parties,  was  In  Its  character  adver- 
sary, qnite  as  much  as  would  be  a  judg- 
ment on  a  verdict  With  respect  to  their 
conclusiveness  such  judgments  difTer  essen- 
tially from  judgments  entered  by  confes- 
sion or  upon  default  The  distinction  l>e- 
tween  them  is  very  clearly  pointed  out  In  a 
number  of  our  cases,  notably  in  Castle  t. 
Reynolds,  10  Watts,  61,  and  King  v.  Brooks, 
72  Pa.  363.  Judgments  by  confession  or  up- 
on default  remain  indefinitely  within  the 
control  of  the  court,  and  upon  proper  cause 
shown  may  be  opened  up  or  vacated  at 
any  time;  but  not  so  with  respect  to  judg- 
ments obtained  adversely.  The  power  com- 
mitted to  the  discretion  of  the  court  with 
respect  to  the  latter  has  a  fixed  limitation. 
The  cases  cited,  and  to  these  may  be  added, 
Stephens  v.  Cowan,  6  Watts,  Sll,  and  Fisher 
V.  Railway  Co.,  185  Pa.  602,  40  AU.  97, 
hold,  tu  the  most  conclusive  way,  that  at 
the  expiration  of  the  term  at  which  It  was 
entered  the  common-law  power  of  the  court 
to  set  aside  a  judgment  regular  on  its  face 
ends.  In  the  present  case  we  are  concerned 
only  with  the  comm<«-law  power  of  the 
court  The  order  setting  aside  the  final  ad- 
judication in  the  matter  of  the  assessment 
of  appellant's  land  Is  not  based  on  con- 
siderations of  fraud  in  its  procurement,  or 
any  other  matter  which  could  call  Into  exer- 
cise the  equitable  power  of  the  court.  There- 
fore It  can  have  no  other  warrant  than  can 
be  found  tn  the  common  law,  and  by  this 


It  must  be  judged.  It  was  not  made  until 
after  a  whole  term  had  intervened.  The 
fact  that  a  i>etition  had  been  presented  on 
the  last  day  of  the  term  in  which  the  origi- 
nal order  had  lieen  made  asking  for  its  vaca- 
tion, and  that  a  rule  bad  issued  thereon, 
does  not  in  any  way  change  the  situation. 
The  authorities  above  cited  are  to  the  effect 
that  the  power  of  the  court  ends  with  the 
term.  It  would  be  strangely  inconsistent 
to  hold  that  the  power  of  the  court  ended 
with  the  t«rm,  and  yet  bold  that  the  court 
could  by  its  own  act  prolong  its  power,  and 
that,  too,  indefinitely  by  the  Issuing  'of  suc- 
ceBslve  rules. 

We  have  said  that  there  was  nothing  in 
the  case  calling  for  equitable  interference. 
If  there  had  been,  the  ending  of  the  term 
would  not  necessarily  preclude  relief.  The 
learned  judge  very  properly  accompanied 
his  order  of  vacation  with  a  statement  of 
his  reasons,  and  we  are  left  in  no  doubt  as 
to  the  considerations  which  Influenced  the 
mind  of  the  court  The  whole  controversy 
before  the  commissioners,  and  the  only  ques- 
tion raised  on  the  appeal  to  the  court,  iwas 
whether  certain  property  assessed  against 
the  stave  company  was  real  or  personal.  If 
the  latter,  it  was  agreed  that  it  was  not 
taxable.  When  the  case  came  on  to  be 
heard  in  the  common  pleas,  an  adjustment 
was  reached  by  agreement  between  the  com- 
missioners and  the  stave  company  Involving 
a  reduction  from  the  assessment,  and  the 
court  was  asked  to  decree  In  accordance 
with  the  agreement  The  only  averment  In 
the  petition  for  vacation  of  the  decree  was 
that  at  the  time  the 'agreement  of  adjust- 
ment was  made  the  commissioners  and  their 
counsel  were  of  opinion  that  the  stave  com- 
pany's assessment  was  upon  property  which 
the  law  regarded  as  personal,  and  that  In 
a  recent  decision,  unknown  to  them  then, 
property  of  like  character  has  been  held  to  be 
real  estate.  The  learned  Judge  in  the  state- 
ment of  his  reasons  assumes  nothing  with 
respect  to  the  character  of  the  property  as- 
sessed, or  as  to  the  application  of  the  de- 
cision relied  upon  to  the  facts  here,  but 
concludes  ttiat  inasmuch  as  the  decree  was 
made  without  hearing  the  evidence  and  find- 
ing the  facts,  pursuant  to  an  agreement 
which  he  holds  to  have  been  improvident!; 
made,  the  decree  should  be  set  aside. 
Whether  or  not  the  agreement  on  the  part 
of  the  commissioners  was  improvident  was 
a  matter  that  could  not  be  inquired  into. 
It  is  enough  to  know  that  the  commission- 
ers had  the  power  to  adjust  the  matter  In 
dispute,  and  the  court  was  within  Its  power 
in  deciding  according  to  the  terms  agreed 
upon.  The  result  reached  was  nothing  more 
than  the  commissioners  could  have  accom- 
plished by  their  own. action  at  any  time 
without  the  court's  Intervention.  Admitting 
that  the  agreement  was  altered  Into  In  Ig- 
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norance  of  fhe  lavr — on  no  other  ground  can 
It  be  said  to  be  Improvident — this  fact  'wt)nld 
not  call  for  equitable  Interference.  "In  no 
case  is  Ignorance  or  mistake  of  law  with  a 
full  knowledge  of  the  facts  per  se  a  gronnd 
for  equitable  relief."  Norris  t.  Crowe,  206 
Pa.  438,  66  Atl.  1125,  98  Am.  SL  Rep.  783. 
The  facta  with  respect  to  the  nature  and  lo- 
cation of  appellant's  property  were  Just  as 
well  known  to  the  commissioners  when  the 
agreement  was  made  as  at  any  time  after, 
and  they  had  the  same  opportunity  to  ac- 
quaint themselves  with  the  law  as  the  ap- 
pellant. The  case  calls  for  no  further  dls- 
cnsslon.  The  final  order  when  set  aside  had 
ceased  to  be  within  the  Ji>rea8t  of  the  court ; 
the  term  in  which  it  was  made  having  ex- 
pired. Nor  was  there  anything  in  the  case 
calling  foir  equitable  Interference  by  the 
court 

The  order  making  abatdnte  the  rale  for 
the  opening,  vacating,  and  setting  aside  the 
final  decree  entered  In  the  appeal  from  the 
board  of  revision  and  appeal  is  reversed, 
at  the  cost  of  the  appellee,  and  the  original 
decree  is  reinstated. 


(226  Pa.  m) 

COMMONWEALTH  v.  RANDALL. 

(Supreme  Conrt  of  Pennsylvania.    June  22, 
1909.) 

1.  CoNSTrrunoNAi,  Law  (J  70*)— Judicial 
Functions— Rbvikw  or  I^oislative  Acts 
—Wisdom  or  Law. 

Claasification  for  purposes  of  taxation  is  a 
legislative  qaestion  subject  to  judicial  revi- 
sion only  to  see  that  it  is  fonnded  on  real,  and 
not  artificial  or  irrelevant,  distinctions  used  to 
evade  the  constitutional  prohibition,  and,  if  the 
distinctions  are  genuine,  the  courts  cannot  de- 
clare the  classification  void,  though  they  may 
not  consider  it  on  a  sound  basis. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  i  131 ;  D^  Dig.  |  70.»] 

2.  Taxation   ({   859*)  —  Inhkbitancb   Tax— 

CONBTITUTIONAI.    RSQUIBEHENTS— UNIFOBIC- 
ITT. 

Act  April  22,  1005  (P.  L.  258),  exempting 
stepchildren  from  a  collateral  tax  on  estates  left 
them  by  stepparents,  falls  within  the  classifying 
power  of  the  Legislature,  and  is  not  repugnant 
to  the  constitutional  requirement  of  uniformity 
of  taxation. 

[BM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1674;  Dec.  Dig.  {  859.*] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Action  for  a  collateral  Inheritance  tax  by 
the  Commonwealth  against  Washington 
West  RandalL  Judgment  for  defendant  on 
case  stated,  and  plaintiff  appeals.  Dis- 
missed. 

Argned  before  MITCHBLL^  0.  3.,  and 
FELL,  MESTRBZAT,  ELKIN,  and  STEW- 
ART, JJ. 

M.  J.  O'Caliaghan,  and  J.  Lee  Patton,  for 
appellant  Joseph  H.  Tanlaiw  and  Ernest 
E.  Provost  for  appellee. 


STE^VART,  J,  The  power  of  the  L^Is- 
lature  to  classify  subjects  for  purposes  of 
taxation  has  long  ceased  to  be  a  matter  of 
controversy.  It  is  subject  to  limitation,  of 
course,  and  it  Is  the  limitation  alone  that 
concerns  us  here.  We  can  do  no  better  in 
tills  connection  than  repeat  what  was  said 
by  the  present  Chief  Justice  in  Seabolt  v. 
Northumberland  County  Commissioners,  187 
Pa.  318,  41  Ati.  22:  "Classification  is  a 
legislative  qnestion,  subject  to  Judicial  re- 
vision only  so  far  as  to  see  that  it  is  founded 
on  real  distinctions  in  the  subjects  classified, 
and  not  on  artificial  or  Irrelevant  ones  used 
for  the  purpose  of  evading  the  constitution- 
al prohibition.  If  the  distinctions  are  gen- 
uine, the  courts  cannot  declare  the  classifi- 
cation void,  though  they  may  not  consider 
it  on  a  sound  basis.  The  test  is,  not  wis- 
dom, bat  good  faith  In  the  classification." 
The  present  case  arises  under  the  act  of 
April  22,  1906  (P.  L.  258),  amending  ibe  gen- 
eral collateral  Inheritance  tax  of  act  of  May 
6,  1887  (P.  L.  79).  'Hiis  latter  act  as  has 
been  repeatedly  held,  is  bat  a  re-enactment 
of  the  previous  laws  reducing  them  into 
one  harmonious  whole.  Commonwealth's 
Appeal,  128  Pa.  008,  18  Atl.  38a  As  under 
the  previous  laws  estates  passing  upon  the 
death  of  the  party  seised,  whether  by  deed, 
will  or  under  the  intestate  law,  to  collateral 
kindred,  were  grouped  In  one  class  subject 
to  taxation,  so  In  the  act  of  1887.  If  this 
line  of  distinction  had  been  strictly  observ- 
ed, estates  passing  to  husband  and  wife,  or 
to  the  wife  or  widow  of  the  son  of  the  per- 
son dying  seised,  would  have  been  subjected 
to  ttie  tax;  but  by  express  terms,  and  for 
very  obvious  and  Just  reasons  these  were 
put  in  the  exempt  class.  The  act  of  1905 
simply  adds  to  this  latter  class  estates 
passing  to  "children  of  a  former  husband  or 
wife."  The  present  case  falls  within  Its 
terms;  the  devise  being  to  the  stepson  of 
the  testatrix,  the  son  of  her  husband  by  a 
former  marriage.  That  a  classification  de- 
termined by  character  or  degree  of  kinship 
with  the  person  whose  estate  is  transmitted 
Is  neither  irrelevant  nor  artificial  Is  too  ob- 
vious to  call  for  discussion. 

The  distinction  between  lineal  and  col- 
lateral kindred  Is  not  only  reasonable,  but 
It  Is  natural  aa  well,  and  has  the  merit  of 
being  so  clearly  defined  that  under  It  there 
can  be  no  uncertain  frontier.  Whether  one 
claiming  Is  within  a  particnlar  class  can 
never  be  a  debatable  question;  the  fact  in 
regard  to  his  relationship  once  being  deter- 
mined. Whatever  departure  by  way  of  ex- 
ception there  may  be  from  the  general  line 
of  distinction  on  which  the  classification  is 
based,  it  too  must  be  judged  l>y  the  same 
test  as  is  applied  to  the  general  scheme. 
If  based  on  a  genuine  distinction,  or  some 
oonsideratioB  which  supplies  a  purpose  oth- 
er than  an  intention  to  evade  the  constito- 
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tional  prohibition  regranllng  nnUormltT'  In 
taxation,  It  <vrlll  be  upheld  as  within  the 
legislative  power  and  discretion.  The  pri- 
mary distinction  was  disregarded  In  the 
case  of  husband  and  wife,  yet  It  will  hard- 
ly be  contended  that  an  artlflclal  distinction 
was  Invented  to  bring  those  occupying  this 
relation  within  the  exempt  class  or  that  the 
Legislature  showed  either  lack  of  wisdom 
or  good  faith  In  so  classifying  them.  The 
act  of  1905  disregards  the  distinction  and 
allows  the  exemption  to  stepchildren.  The 
reasons  for  this  particular  legislation  were 
not  80  cogent  as  those  which  prevailed  to 
exempt  proi>erty  passing  to  husband  and 
wife,  yet  the  distinction  here  observed  has 
still  a  basis  in  the  marital  and  family  re- 
lation, and  it  Is  npon  this  relation  that  the 
whole  scheme  of  classification  rests.  With 
the  wisdom  of  the  legislation  we  have  noth- 
ing to  do.  It  is  enough  to  kno>w  that  It  folU 
within  the  classifying  power  of  the  Legisla- 
ture, and  therefore  does  not  offend  against 
the  constitutional  requirement  as  to  uni- 
formity in  taxation. 

Appeal  dismissed,  at  the  costs  of  appel- 
lant 


(225  Pa.  US) 

In  re  SWIRE'S  ESTATB. 

Appeal  of  McGINLEY. 

(Sapreme  Court  of  Pennsylvania.    Jane  22, 
1909.)  • 

L  Wills  (8  111*)— Signing— Plaob  of  Sign- 
ing— "End." 

The  statutory  requirement  that  a  will  be 
signed  "at  the  end  thereof*  means  the  logical 
end  of  the  language  used,  which  shows  that 
the  testamentary  purpose  has  been  fully  ex- 
pressed, and  the  position  of  the  signature  with 
regard  to  the  bottom  or-  end  of  the  page  is 
only  evidence  whether  testator  has  completed 
the  expression  of  his  intention. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §$  268,  269;    Dec.  Dig.  §  HI.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  p.  2387;    vol.  8,  p.  7649.] 

2.  Wills  (J  111*)- Signing— Placb  of. 

The  continuity  of  sense,  and  not  the  mere 
iwsltion  on  the  page,  must  determine  the  stat- 
utory "end  thereof"  as  the  place  for  the  signa- 
ture, where  it  is  manifest  that  the  full  sub- 
stance of  testatrix's  intent  is  expressed,  and 
the  signature  is  at  what  she  intended  and  re- 
garded as  the  end  of  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  268,  269;    Dec  Dig.  S  111.*] 

8.  Wills  (S  293*)  t-  Mabginal  WBrriNG  — 

Pabol  Evidence. 

Parol  evidence  allowing  marginal  writing 
to  be  counted  as  part  of  the  text  of  the  will, 
where  there  is  no  reference  in  the  will  to  Iden- 
tify or  incorporate  it,  must  be  received  with 
caution,  but  to  some  extent  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  671;   Dec.  Dig.  S  293.*] 

Appeal  from  Orphans'  Court,  Philadelphia 
County. 

From  a  decree  refusing  an  issue  devisavlt 
vel  non  in  estate  of  Hetty  W.  Swire,  deceas- 
ed, Samuel  T.  McGlnley  appeals.    Affirmed. 


• 

2    £ 


^  u 


B    ^ 


=       <=; 


tt    ego 

fl  gss 

•    --  o 

a    ;=  «  o 

a— -A  ^.o 


The  case  turned  upon  whether  the  testa- 
trix had  signed  the  codicil  to  her  will  at  tbe 
end  thereof. 

The  codicil  waa  as  follows: 

«     &        Si  Second  Codicil  to  Will. 

"I,  HeUy  WOuirton  Swire,  do 
hereby  make  and  pabllsh  this  Sec- 
ond Codicil  to  my  last  will  and  tes- 
tament as  follows: 

"1.  I  give  and  bequeath  unto  IMj 
UcOlnley  my  seal   akin   coat 

"2.  I  give  and  bequeath  unto  Ed- 
na Pennock  my  black  and  white 
check  allk  dreea. 

"S.  I  give  and  bequeath  unto  Mrs. 
WUliam  HcOloley  (ForUeth  Street) 
my  cut  glass  ware. 

"4.  I  give  and  bequeath  unto  Lls- 
■le  Gtbbs  my  cloth   coat 

"E.  I  give  and  bequeath  unto 
Jamei  P.  Cairns  the  large  pletuiea 
of  my  huaband,  David  Owen  bwirob 
and  myaelf. 

"(.  I  give  and  bequeath  onto 
Lewis  E.  Herring  the  oroamenta  on 
the  mantel  In  the  parlor  ot  my  res- 
idence No.  SOOO  Walton  Avenue, 
Philadelphia. 

"7.  I  give  and  bequeath  unto  the 
Mtiaea  Bradley  and  to  Mrs.  Claru 
Mitchell,   my  other  dresses. 

"S.  I  give  and  bequeath  unto  my 
Cousin  Benjamin  Bradley  my  Knit 
Slumber   Robe. 

"In  Witness  Whereof  I  have 
hereunto  set  my  hand  and  seal  this 
Twentieth  day  ot  April.  A.  D.  One 
thousand  nine  hundred  and  six 
(I<0<). 

"Hetty  W.   Swire.     [Seal] 

"Signed,  sealed,  published  and  de- 
clared by  the  above  named  Hetty  W. 
Swire  as  and  tor  a  Second  Codicil  to 
her  last  will  and  testament  in  the 
presence  of  na  who  at  her  request  In 
her  presence  and  In  the  presence  ot 
each  other  have  hereunto  subacribed 
our  names  aa  wltnopses. 

"Edna  Pennock. 
"Alfred  Moore." 

Argued  before  MITCHELL.  C.  J.,  and 
MESTREZAT,  POTTER,  and  ELKIN,  JX 

Clinton  A.  Sowers  and  John  B.  Ruth»^- 
ford,  for  appellant  Henry  Spalding  and 
David  N.  Fell,  Jr.,  for  appellees. 


MITCHELL,  O.  J.  The  statute  requires 
that  a  will  shall  be  In  writing,  and  signed 
by  the  testator  "at  the  end  thereof."  The 
end  meant  by  this  provision  is  the  logical 
end  of  the  language  used,  which  shows  that 
the  testamentary  purpose  has  been  fnlly  ex- 
pressed. The  position  of  the  signature  with 
regard  to  the  bottom  or  end  of  the  page  is 
only  evidence  on  the  question  whether  the 
testator  has  completed  the  expression  of  Ills 
Intention.  Prima  facie  that  is  the  natural 
place  for  the  signature  to  be  placed  to  show 
the  full  expression  of  the  testator's  wishes 
and  therefore  is  presumptively  the  right 
place  for  it,  but  It  is  only  evidence  and  must 
give  way  to  evidence  of  a  different  tntmt 

In  Hays  v.  Harden,  6  Pa.  409,  Chief  Justice 
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Gibson  says:  "Signing  at  the  end  of  a  will 
was  required  by  the  statute  to  prevent  the 
evasion  of  Its  provlBlons  that  followed  the 
English  statute  of  frauds,  which  the  Judges 
held  to  be  satisfied  wherever  the  testator's 
name,  in  his  own  handwriting,  was  found  in 
the  introductory  or  any  other  part  of  the 
instrument."  In  Helse  ▼.  Heise,  31  Pa.  246, 
Strong,  J.,  says:  "Nor  should  we  lose  sight 
of  the  mischiefs  which  existed  at  the  time 
when  It  [the  statute]  was  enacted,  mischiefs 
which  it  was  designed  to  remedy.  Among 
these,  none  was  more  serious  than  the  fa- 
cility with  which  nnfinished  papers,  mere  In- 
choate expressions  of  intention,  were  admitted 
to  probate  as  valid  wills  of  decedents.  Let- 
ters, memoranda,  mere  notes  unsigned,  which 
were  entirely  consistent  with  a  half  formed 
purpose,  and  which  may  have  been  thrown 
aside,  and  never  Intended  to  be  operative, 
were  rescued  from  their  abandonment,'  prov- 
en as  wills,  and  allowed  to  prevail  as  dls- 
tM>8ltions  of  property  which  there  was  much 
reason  to  believe  the  decedent  never  intended. 
It  was  to  remedy  this  mischief  that  the  act  of 
1833  provided  that  every  will  should  be  sign- 
ed at  the  'end  thereof ;  that  thus,  by  his  sig- 
nature in  that  place,  the  testator  should  show 
that  bis  testamentary  purpose  was  consum- 
mated, and  that  the  instrument  was  com- 
plete." And  in  Knox's  Estate,  131  Pa.  220, 
18  AU.  1021,  6  L.  R.  A.  353,  17  Am.  St.  Rep. 
798,  it  was  said:  "The  purposes  of  the  act 
of  1833  were  accuracy  In  the  transmission  of 
the  testator's  wishes,  the  authentication  of 
the  instrument  transmitting  them,  the  iden- 
tification of  the  testator,  and  certainty  as  to 
his  completed  testamentary  purpose.  The 
first  was  attained  by  requiring  writing  in- 
stead of  mere  memory  of  witnesses,  the  sec- 
ond and  third  by  the  signature  of  testator, 
and  the  last  by  placing  the  signature  at  the 
end  of  the  instrument  The  first  two  require- 
m^its  were  derived  from  the  English  statute. 
The  third  was  new  (since  followed  by  the 
act  of  1  VicL  c.  2<9,  and  was  the  result  of 
experience  of  the  dangers  of  having  mere 
monoranda  or  Incomplete  directions  taken 
for  the  expression  of  final  intention.  Baker's 
Appeal,  107  Pa.  381,  52  Am.  Rep.  478;  Vernon 
T.  Kirk,  80  Pa.  218." 

In  the  present  case  the  connected  sense  of 
the  text  is  entirely  clear,  though  it  does  not 
follow  the  usual  order  of  arrangement  Bnt 
it  does  not  deviate  from  It  more  than  many 
letters  written  in  the  style  of  the  present 
day  where  the  writing  Jumps  from  the  first 
to  the  third  page  and  then  back  to  the  sec- 
ond. The  full  substance  of  the  testatrix's  in- 
tent and  its  expression  are  there,  and  the 
signature  is  at  what  she  intended  and  regard- 
ed as  the  end  of  her  will.  Where  that  is 
manifest,  the  continuity  of  sense  and  not  the 
mere  position  on  the  page  must  determine 
the  statutory  "md  thereor*  as  the  place  for 
the  signature.    The  unnsual,  and  as  it  might 


be  called  irregular,  arrangement  of  the  sev- 
eral parts  of  the  will  is  not  so  great  as  in 
NikofTs  Appeal.  15  Pa.  281,  53  Am.  Dec.  597. 
There  is  no  Pennsylvania  case  which  conflicts 
with  this  view,  though  care  must  be  taken 
to  distinguish  cases  like  Hays  v.  Harden,  6 
Pa.  409,  where  an  addition  after  the  signature 
was  held  to  be  testamentary  and  therefore 
to  Invalidate  the  will;  MikoCCs  Appeal,  15  Pa. 
281,  53  Am.  Dec.  597,  where  the  converse  was 
held  that  a  mere  memorandum  not  testa- 
mentary In  character  did  not  have  that  ef- 
fect; Helse  V.  Helse,  31  Pa.  246,  where  a 
testamentary  clause  after  the  signature  but 
not  signed,  and  shown  not  to  have  been  on 
the  will  when  the  latter  was  executed,  was 
held  not  to  affect  its  validity.  This  was 
however,  a  fully  executed  will  and  plainly 
within  the  protection  of  the  clause  of  the 
statute  that  no  will  shall  be  repealed  other- 
wise than  by  some  other  will  or  codicil  duly 
executed  and  proved,  or  by  burning,  cancel- 
ling, obliterating,  or  destroying  the  same,  by 
the  testator  or  by  someone  in  his  presence 
and  by  bis  express  directions. 

We  are  not  unmindful  of  possible  danger  in 
allowing  marginal  writing  to  be  counted  as 
part  of  the  text  of  the  will.  Certainly  parol 
testimony  to  that  effect  where  there  is  no 
reference  In  the  will  to  identify  and  incor- 
porate it  must  be  received  with  caution.  But 
to  some  extent  parol  testimony  must  always 
be  admissible,  as  ,to  prove  signatures,  show 
Identity,  etc.  The  exact  point  at  which  it 
must  stop  cannot  be  laid  down  in  any  hard 
and  fast  terms,  but  must  depend  on  the  neces- 
sity of  the  case,  it  will  be  observed  that  in 
NikoflTs  Appeal,  16  Pa.  281,  53  Am.  Rep.  697, 
and  Helse  v.  Helse,  81  Pa.  246.  the  testimony 
was  admitted  apparently  without  objection. 
In  the  present  case  the  question  is  purely 
theoretical  as  the  good  faith  of  the  entire 
transaction  is  admitted. 

Decree  aflSrmed. 


(225  Pa.  IW) 

In  re  CU'i'LHR'S  E^STATB. 

Appeal  of  STROUP. 

(Supreme  Conrt  of  Pennsylvania.    Jnne  22, 
1909.) 

1.  Courts  (S  198*)— Okphahs*  Coubt-tJubis- 

DICTION. 

The  orphans'  court  ii  a  court  of  limited  Ju- 
risdiction, exercising  only  such  power  as  is  given 
it  by  statute,  expressly  or  by  necessary  implica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  472;   Dec.  Dig.  {  198.*] 

2.  Courts  (|  201*)— Obphans'  Cotno— Jubis- 

niCTION. 

Where  once  the  jnrisdiction  of  the  orphans' 
conrt  attaches,  it  has  full  power  to  determine 
all  questioQS  atandlnjr  directly  in  the  way  of  a 
conversion  and  distnbntion  of  the  property  of 
decedent 

[E^  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  86,  87;   Dec.  Dig.  I  201.*] 
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3.  CouBTs  (I  200^*)— Obfhars'  Codkt— Ju- 

BISDICnON. 

Act  June  18,  1836,  !  19,  par.  8  (P.  I*  792), 
provides  that  the  Jurigdiction  of  the  orphans 
court  shall  extend  to  all  cases  wherein  execu- 
tors, etc.,  may  he  possessed  of,  or  are  account- 
able for,  the  estate  of  a  decedent,  and  that  such 
jurisdiction  shall  be  exercised  as  provided  by 
law.  A  daughter  received  securities  belonging 
to  her  father,  receipting  therefor  as  his  agent, 
but  after  his  death  omitted  certain  of  them  from 
the  inventory  filed  by  her  as  executrix,  on  the 
ground  that  her  father  bad  ^iven  them  to  her, 
and  at  the  audit  presented  instruments  trans- 
ferring the  same  to  her.  Their  sufficiency  was 
deniea  on  the  ground  that  he  was  not  mentally 
competent  to  make  a  valid  gift.  Held,  that  the 
orphans'  court  was  without  jurisdiction  to  de- 
termine such  issue  so  raised,  and  should  direct 
an  issue  to  the  common  pleas,  under  Act  March 
29,  1832  (P.  L.  190). 

[Ed.  Note.— For  other  cases,  see  Court!,  Cent 
Dig.  I  479;   Dec.  Dig.  §  200%.*] 

Appeal  from  Orphans'  Court,  Berks  County. 

In  the  matter  of  the  estate  of  James  Cut- 
ler, deceased.  From  a  decree  of  the  orphans* 
court,  dismissing  exceptions  to  an  adjudica- 
tion, Jennie  M.  Stroup  appeals.    Reversed. 

Argued  before  FELL,  BROWN,  MESTRE- 
ZAT,  POTTER,  and  STEWART,  JJ. 

Jeff.  Snyder  and  Ira  P.  Bothermel,  for  ap- 
pellant Cyrus  G.  Derr  and  Stephen  M.  Mer- 
edith, for  appellees. 

STEWART,  J.  For  some  years  before  his 
death  the  testator,  James  Cutler,  by  reason 
of  the  Infirmities  of  age,  was  unequal  to  the 
active  management  of  his  estate.  He  In- 
trusted the  control  of  his  business  to  his 
son,  J.  Howard  Cutler,  and  committed  to 
him  the  safe-keeping  of  his  securities.  Upon 
the  death  of  the  son,  the  letter's  executors 
turned  over  to  the  appellant  the  securities 
belonging  to  the  testator,  aggregating  up- 
wards of  $6,000,  taking  a  receipt  therefor. 
In  which  the  securities  were  speclflcaily 
enumerated  and  described.  The  appellant 
was  then  a  married  woman,  and  the  testator 
made  his  home  with  her ;  she  being  his  only 
surviving  child.  The  will,  executed  before 
the  death  of  the  son,  appointed  son  and 
daugh'ter  executors;  but,  the  farmer  having 
died  In  the  lifetime  of  his  father,  appellant 
became  sole  executrix.  A  number  of  the 
Items  which  she  had  receipted  for  to  the 
executors  of  the  son  as  property  belonging 
to  her  father  were  omitted  from  the  invento- 
ry she  filed.  A  citation  was  Issued  at  the 
Instance  of  the  children  of  J.  Howard  Cut- 
ler, deceased,  calling  upon  the  executrix  to 
show  cause  why  she  should  not  be  required 
to  file  an  additional  Inventory.  To  this  she 
made  answer  that  the  testator  In  his  life- 
time had  parted  with  the  securities  omitted 
from  the  Inventory,  and  prayed  that  the  ci- 
tation be  dismissed.  Issue  being  joined,  the 
matter  was  inquired  into,  but  without  def- 
inite result  Later  on,  when  appellant  filed 
her  account  as  executrix,  exception  was  tak- 
en on  the  ground  that  she  had  not  charged 


herself  with  these  securities;  and  It  was 
agreed  that  the  evidence  taken  in  the  cita- 
tion proceeding  should  be  considered  as  tak- 
en under  this  exception.  Appellant's  con- 
tention was  that  the  omitted  items  were  her 
own  individual  property;  that  the  money 
and  securities  involved  had  been  g^iven  her 
by  the  testator  In  his  lifetime;  and  In  sup- 
port of  her  claim  she  presented  several  writ- 
ten and  sealed  instruments  transferring  the 
property  to  her  by  way  of  gift  The  gen- 
uineness of  the  signature  of  James  Cutler  to 
these  several  papers  was  not  questioned,  but 
their  sufilciency  was  denied  on  the  ground 
that  Mr.  Cutler  was  not  mentally  competent 
to  make  a  valid  gift  at  the  time.  And  this 
states  the  issue  that  was  tried  before  the 
auditing  judge.  He  sustained  the  exceptions 
and  decreed  a  surcharge  to  Ifae  extent  of  the 
omitted  Items.  The  appeal  Is  from  this  de- 
cree. 

Thne  is  but  a  single  feature  of  the  case 
that  calls  for  present  consideration:  Bsd 
the  orphans'  court  jurisdiction  to  determine 
the  issue  thus  raised?  Its  authority  is  chal- 
lenged by  the  seventh  assignment  of  error. 
It  Is  a  familiar  doctrine,  too  familiar  to  call 
for  any  citation  of  authorities,  that  the  or- 
phans' court  is  a  court  of  limited  jurisdic- 
tion, exercising  only  such  power  as  Is  given 
It  by  statute,  expressly  or  by  necessary  impli- 
cation. Except  as  the  authority  exercised 
by  the  court  below  In  the  present  case  can 
be  derived  from  the  act  of  June  16,  1838  (P. 
L.  784),  It  Is  safe  to  conclude  that  It  no- 
where exists ;  for  while  by  subsequent  legis- 
lation the  jurisdiction  of  this  court  has  per- 
haps been  widened,  as  Its  power  has  cer- 
tainly been  enlarged.  It  to  not  pretended  that 
with  respect  to  such  controversies  as  the 
present  any  change  has  been  effected.  Our 
inquiry  Involves  only  a  consideration  of  the 
act  referred  to,  and  only  so  mnch  of  that 
as  to  -to  be  found  In  the  eighth  paragrapb 
of  section  19,  wherein  It  to  provided  that 
the  jurisdiction  of  the  several  orphans'  courts 
shall'  extend  to  "all  cases  within  their  re- 
spective counties  wherein  executors,  admin- 
istrators, guardians  or  trustees  may  be  pos- 
sessed of,  or  are  in  any  way  accountable 
for,  any  real  or  personal  estate  of  a  dece- 
dent," with  the  further  provision  that  "such 
jurisdiction  shall  be  exerdsed  under  the  lim- 
itations and  In  the  manner  provided  by  law." 
We  need  not  stop  to  Inquire  into  the  dis- 
tinction here  made  between  property  In  pos- 
session Of  an  executor  and  property  for 
which  the  executor  to  accountable.  The  lat- 
ter is  the  more  general  term,  and  together 
they  embrace  all  that  was  owned  by  the  tes- 
tator at  the  time  of  his  death.  In  either 
case  ownership  by  the  testator  at  the  time 
of  hto  death  is  antecedently  implied,  and 
where  snch  ownership  can  be  affirmed  with 
respect  to  any  property  the  executor  to  charg- 
ed with  accountability  the.efor,  whether  la 
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or  oat  of  hia  possession,  and  the  Jurisdiction 
<3t  tbe  proper  orphans'  court  over  both  la 
complete. 

It  Is  a  doctrine  equally  familiar  tbat,  once 
the  Jurisdiction  attaches,  the  court  has  full 
jiower  to  inquire  Into  and  determine  all  ques- 
tions standing  directly  in  the  way  of  a  con- 
Terslon  and  distribution  of  the  property; 
that  Is,  the  property  of  the  decedent  Stated 
conversely,  the  jurisdiction  of  the  orphans' 
court  Is  limited  to  the  estate  of  which  tbe 
testator  died  seised.  With  respect  to  such 
estate  It  has  full  Jurisdiction ;  but  this  marks 
its  ultimate  limit  Whether  a  specific  article 
of  property  belongs  to  the  estate  Is  a  question 
standing  in  limine.  It  It  does  not,  tbe  execu* 
tor  is  not  accountable  therefor,  and  it  Is 
beyond  the  power  of  the  court  to  control  It 
in  any  way  or  charge  liability  on  any  one 
In  connection  therewith.  Presumably  every 
Item  of  property  an  executor  has  Included  In 
his  inventory  belongs  to  the  estate,  and  for 
all  such  he  must  account  The  Inventory  is 
an  admission  on  his  part  that  the  property 
embraced  In  it  came  into  his  possession  as 
the  legal  representative  of  the  testator.  If 
It  be  claimed  that  testator  owned  other 
property  which  either  came  or  should  have 
come  into  the  hands  of  the  accountant,  tbe 
burden  is  upon  the  party  so  claiming  to  show 
first  of  all  tbat  the  omitted  property  was 
the  property  of  tbe  testator.  Where  this  is 
denied,  and  a  claim  of  ownership  in  another 
Is  set  up,  may  not  the  court  Inquire  as  to 
the  fact  in  issue?  Within  certain  limits  up- 
questlonably  it  may.  If  at  testator's  death 
the  property  Is  shown  to  have  been  In  his 
possession,  or  if  for  any  other  reason  It  was 
p^umptlvely  his,  a  mere  denial  of  his  own- 
ership, unsupported,  will  not  oust  the  court 
of  its  Jurisdiction;  but  the  court  may  pro- 
ceed with  the  investigation  so  far  as  to  in- 
form itself  whether  the  denial  is  made  in 
good  faith  and  a  substantial  dispute  exists. 
If  the  dispute  be  a  substantial  one,  and  tbe 
title  be  really  Involved,,  may  the  court  fur- 
ther proceed  to  settle  and  determine  the  mat- 
ter In  dispute?  Certainly  no  authority  to 
do  BO  can  be  found  within  the  terms  of  the 
statute,  and  we  think  it  quite  as  clear  that 
it  cannot  be  implied  from  anything  in  the 
act 

Suppose  the  property  to  be  in  possession 
of  a  third  party,  who  claims  to  have  pur- 
chased it  from  the  testator.  Such  person  Is 
not  under  the  Jurisdiction  of  the  orphans' 
court,  and  that  court  has  no  process  by 
,whlch  hIa  appearance  before  It  can  be  com- 
pelled. Neither  Is  the  property  under  Its 
Jurisdiction,  and  It  ia  without  process  to  en- 
force its  surrender.  Until  a  common-law 
court  through  a  Jury,  shall  have  decided 
against  the  adverse  claimant  in  an  action 
to  which  he  has  been  a  party,  the  latter  may 
set  at  defiance  any  order  or  decree  of  the 
orphans' .  court  affecting  It  The  mere  fact 
that  the  orphans'  court  would  be  powerless 
to  reach  any  result  In  such  case  is  su£Bclent 


to  defeat  a  claim  of  Jurisdiction  by  way  of 
implication.  But  It  may  be  replied,  here 
tbe  executrix  Is  in  court  subject  to  its  Ju- 
risdiction, and  that  this  must  be  said  as 
well  of  the  property  which  is  in  her  posses- 
sion. True,  as  executrix  she  is  in  court; 
but  as  Jennie  M.  Stroup,  individually,  she  ia 
not.  The  orphans'  court  has  Jurisdiction 
over  her  in  her  representative  character  and 
over  the  property  which  she  holds  as  ex- 
ecutrix; but  with  respect  to  her  individual 
rights  of  ptapettj  she  stands  as  clear  of  the 
power  of  the  court  as  any  third  party.  One 
of  these  rights  that  ought  not  to  be  ques- 
tioned at  this  late  day  Is  the  right  to  have 
her  case  tried  by  a  Jury — a  right  not  sub- 
ject to  be  defeated  or  abridged  by  legisla- 
tive enactment  "No  power  la  our  govern- 
ment" says  Mr.  Justice  Strong,  in  North 
Peima.  Coal  Co.  v.  Snowden,  42  Fa.  488,  82 
Am.  Dec.  680,  "can  take  from  the  litigant 
the  right  to  bave  his  case  tried  by  a  Jury 
substantially  in  the  mode  and  with  the  same 
effect  as  that  which  belonged  to  Jury  trials 
In  similar  cases  when  the  Constitution  of 
1776  was  adopted."  That  early  Constitution 
provided  that  "Mn  controversies  respecting 
properties,  and  in  suits  between  man  and 
man,  the  parties  have  a  right  to  a  trial  by 
Jury,"  and  the  provision  in  all  our  later 
Constltntions  is  that  "trial  by  Jury  Bhall  be 
as  heretofore,  and  the  right  thereof  remain 
Inviolable."  Nor  can  this  right  be  taken 
away  by  Implication.  Nothing  short  of  an 
express  surrender  of  it  will  be  allowed  to 
defeat  a  demand  for  its  exerdse.  Trimble's 
Appeal,  6  Watts,  138. 

Now  how  stood  this  case?  The  exceptants 
showed  that  the  securities  for  which  a  sur- 
charge was  asked  had  been  received  by  tbe 
accountant  as  the  agent  of  the  testator  a 
year  before  the  latter's  death.  Presumably 
the  relation  of  principal  and  agent  had  con- 
tinued, and  the  burden  was  upon  the  ac- 
countant to  show  an  accounting  in  the  life- 
time of  tlie  testator.  She  met  and  overcame 
the  presumption  against  her  by  submitting 
written  assignments  of  these  securities  to 
herself,- sealed  and  executed  by  the  testator. 
The  genuineness  of  the  assignments  was  con- 
ceded, and  their  aufDclency  In  law  to  accom- 
plish a  valid  transfer  of  the  property  was 
not  questioned,  except  on  the  ground  that 
the  testator,  at  the  time  he  executed  them, 
was  not  of  sufficient  understanding.  Such 
muniments  of  title  as  those  uiwn  which  this 
accountant  here  rested  may  be  overcome, 
sold  oftentimes  are;  but  tbe  assault  upon 
them  cannot  be  carried  on  in  the  orphans' 
court  All  that  court  can  do,  n^en  a  deed 
duly  authenticated,  regular  upon  its  face, 
is  Impeached  on  the  ground  of  fraud,  or,  as 
In  this  case,  on  the  ground  of  incompetency 
in  the  maker,  and  the  evidence  in  support 
makes  out  a  prima  facie  case  against  the 
integrity  of  the  instrument  is  to  send  the 
question  and  the  parties  into  that  court 
which  alone  has  Jurisdiction  to  determine 
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questions  of  title.  We  must  assume  that 
tbe  evidence  offered  by  the  exceptants  show- 
ed a  substantial  dispute  aa  to  tbe  validity  of 
tbe  written  assignments.  The  question  thus 
presented  was  a  preliminary  one,  on  tbe  de- 
termination of  which  the  Jurisdiction  of  the 
orphans'  court  depended.  It  was  not  a  ques- 
tion standing  In  the  way  of  distribution; 
for  the  property  had  not  been  recovered  by 
the  estate,  and  its  ownership  was  In  dis- 
pute. When  it  is  said  that  the  orphans' 
coort  has  Jurisdiction  to  decide  all  questions 
standing  in  tbe  way  of  distribution,  tbe 
reference  Is  to  property  which  admittedly  la 
tbe  property  of  tbe  estate,  or  has  been  so 
efltabllsbed. 

Having  once  determined  that  a  substantial 
dispute  existed  as  to  tbe  ownership  of  these 
securities,  because  of  the  testator's  condi- 
tion of  mind  when  be  executed  tbe  assitni- 
ments  produced,  the  court  should  have  at 
once  directed  an  issue  to  tbe  common  pleas 
as  it  is  empowered  to  do  by  tbe  act  of  March 
29,  1832  (P.  L.  190).  A  verxUct  upon  the  is- 
sue would  have  been  more  than  advisory. 
Unreversed,  it  would  have  been  conclusive. 
"When,  in  the  progress  ■  of  an  InveEitlgation 
like  this,  it  becomes  material  to  settle  a 
doubtful  fact,  and  an  issue  is  made  up  for 
that  purpose  and  tried,  tbe  verdict  of  the 
Jury  oogfat  to  be  taken  as  conduslve,  un- 
less it  Was  prbdneed  by  tbe  admission  of  U> 
legal  or  the  rejection  of  legal  evidence." 
Wills'  Appeal,  22  Pa.  326.  Again,  it  Is  said 
in  Craig's  Appeal,  77  Pa.  448,  a  case  where 
an  issue  bad  been  directed:  'TThe  order  for 
the  Issue  was  most  dldcreetly  made.  The 
case  was  one  which  peculiarly  required  tbe 
Intervention  of  a  Jury  of  plain  business  men, 
and  an  investigation  of  the  questions  In  dis- 
pute by  them  under  the  legal  guidance  of  an 
experienced  Judge.  There  is  no  other  form 
of  Inquiry  so  thorough  so  unprejudiced,  so 
accurate,  and  so  safe.  The  verdict  was  al- 
lowed to  stand,  and  It  should  have  control- 
led the  decree  of  the  orphans'  court"  It  is 
quite  true  that  a  verdict  in  the  issue  adverse 
to  this  appellant  would  not  have  brought 
within  the  Jurisdiction  of  tbe  orphans'  court 
the  si)eciflc  property  whidh  was  the  subject 
of  the  contention;  but  that  court,  having 
Jurisdiction  over  the  accounts  of  the  ex- 
ecutor and  accepting  such  verdict  as  conclu- 
sive of  tbe  question,  could  have  decreed  a 
surdiarge  against  the  accountant  to  the 
extent  of  its  value.  Just  as  in  the  case 
where  property  of  the  estate  is  shown  to 
liave  been  lost  through  tbe  neglect  of  an  ac- 
countant. Instead,  however,  of  directing  an 
issue  into  tbe  common  pleas,  the  Judge  of 
the  orphans'  court  proceeded  to  hear  and 
adjudge  finally  the  rights  of  the  parties  with 
respect  to  the  property  in  dispute.  In  this 
he  was  exercising  a  Jurisdiction  which  did 
not  belong  to  the  court  over  which  he  pre- 
sided. 


It  comes  to  notlilng  that  tbe  appellant  did 
not  ask  for  an  issue.  Her  title  to  the  prop- 
erty was  not  endangered,  except  as  an  issue 
was  granted.  It  was  not  for  her  to  ask  an 
issue ;  but  it  was  the  duty  of  tbe  court,  once 
convinced  that  the  dispute  was  substantial, 
independently  of  both  to  direct  it  It  may 
be  said  with  much  confidence  that  not  a  case 
is  to  be  found  in  our  books  recognizing  any 
contrary  doctrine  to  that  we  have  here  as- 
serted. Certainly  not  one  has  been  called  to 
our  notice  that  Is  even  equivocal  on  the 
point  here  raised.  It  has  never  been  regarded 
as  an  open  question  so  far  as  concerns  real 
estate ;  and  no  reason  can  foe  suggested  why 
anything  different  should  have  been  contem- 
plated with  respect  to  personal  property. 
Both,  as-  we  have  seen,  are  placed  on  the 
same  footing  in  the  act  conferring  Jurisdic- 
tion upon  tbe  orphans'  court. 

The  seventh  assignment  of  error  Is  sn»-: 
tained.  A  consideration  of  the  other  assign- 
ments Is  unnecessary. 

The  decree  is  reversed,  and  the  record  Is 
remitted;  tbe  case  to  be  proceeded  with  In 
tbe  nuumw  indicated  In  this  opinion. 


(W  Pa.  KM) 

In  re  PAX80N*S  ESTATE. 

Appeal  of  FIDELITY  TRUST  CO. 

(Supreme  Court  of  Pponsjlvania.     Jane  22, 
1909.) 

1.  Courts  (8  200%*)— Obphans'  Coubt— Jd- 
BisnicTioN— Ownership  of  Personalty. 

The  orphans'  court  hail  Jtarindiction  to  de- 
termine the  ownership  of  a  certificate  of  stock 
included  in  the  inventory  of  an  executor  and  ao^ 
counted  for.  since,  the  certificate  being  included 
In  the  inventory  and  accounted  for,  it  is  in 
gremio  legis. 

fBd.  Note.— For  other  caRen.  see  Courts,  Cent 
Dig.  {  470 ;   Dec,  Dig.  {  200%.*] 

2.  Appeal  and  Bhbob  (8  66*)— Review— FnrAi, 
Jttdgment— Nhcessitt. 

Act  April  10,  1^8,  I  8  (P.  L.  450),  Stew- 
art's Purdon,  1435  (P.  L.  6),  provides  that, 
where  a  fei)nte<i  issue  is  directed  by  tbe  orphans' 
court,  a  vrrit  of  error  shall  lie  in  the  same  man- 
ner as  where  a  feigned  issue  is  directed  tv  the 
common  pleas.  Act  June  16.  1830,  |  87  (P.  Lu 
777),  provides  that  a  judgment  upon  Issues  in 
the  common  pleas  shall  be  subject  to  a  writ  of 
error  in  like  manner  aa  other  cases  wherein  such 
writs  lie.  Held,  that  a  writ  of  error  does  not 
lie  before  judgment  on  a  verdict  on  a  feigned 
issue  directed  by  the  orphans'  court 

[E>3.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  840;  Dec.  Dig.  J  66.*] 

S.  Appeal  and  Erbob  (S  1005*)  —  Revkw — 

Questions  of  Fact. 

Where,  upon  a  feigned  issue  directed  by  the 
orphans'  court  to  the  common  pleas  to  determine 
the  ownership  of  a  certificate  of  stock  claimed 
by  a  third  person,  the  jury  credited  the  wit- 
nesses in  claimant's  favor,  the  auditing  judge 
was  of  the  same  raind,  and  the  orphans'  court 
upon  a  review  approved  the  finding,  it  will  not 
be  disturbed  by  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {S  3948-^54;  Dec  Dig.  | 
lOO.''..*] 
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Appeals  from  Orphans''  Court  and  from 
Court  of  Common  Pleas,  Philadelphia  Coanty. 

In  the  matter  of  the  estate  of  Eldward 
M.  Pazson,  deceased.  From  a  decree  of  the 
orphans'  court,  dismissing  exceptions  to  ad- 
judication, and  from  certain  rulings  on  evi- 
dence In  ttie  court  of  common  pleas,  the  Fi- 
delity Trust  Company,  as  executor  of  Ed- 
ward M.  Paxson,  deceased,  appeals.  Dis- 
missed. 

See,  also,  221  Pa.  98,  70  Atl.  2S0. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  BLKIN,  and 
STEWART,  JJ. 

John  O.  Johnson,  Henry  D.  Paxson,  and 
John  Marshall- Gest,  for  appellant  Eugene 
Raymond  and  William  W.  Porter,  for  appel- 
leeu 

STEWART,  J.  In  the  case  of  Stronp's 
Appeal,  Estate  of  James  Cutler,  Deceased 
(decided  at  this  present  term)  73  AU.  1111, 
the  effort  was,  through  the  medium  of  the 
orphans'  court,  to  bring  Into  an  estate  for 
the  purposes  of  distribution  property  not  In- 
cluded in  the  inventory  or  accounted  for,  but 
which  the  accountant  claimed  as  her  own. 
We  there  held  that  the  court  was  without 
Jurisdiction  to  determine  the  ownership  of 
the  property.  Here  the  effort  was  to  with- 
draw from  the  estate  an  Item  of  property  in- 
cluded In  the  Inveptory  and  fully  accounted 
for.  The  distinction  is  to  be  noted.  In  the 
one  case,  except  as  the  title  was  admit'ted  to 
be  in  the  estate,  or  was  so  established  at 
law,  the  court  could  not  distribute  It.  In 
the  other,  the  property  being  presumptively 
an  asset  of  the  estate,  in  the  hands  of  the 
executor,  accounted  for,  and  therefore  In 
gremio  legls,  the  court  had  full  Jurisdiction 
to  adjudicate  any  question  in  regard. to  It 
which  stood  in  the  way  of  Its  distribution. 
It  could  even  relinquish  its  control  of  the 
property  if  the  legal  right  to  It  was  with  the 
claimant.  Gaffney's  Estate,  146  Pa.  49,  23 
Atl.  163.  The  party  claiming  property  In  the 
custody  of  the  law  Is  the  actor.  He  has  a 
choice  of  forum  and  remedy.  He  can  elect 
to  proceed  at  common  law  for  money  had 
and  received,  or  he  may  submit  his  claim 
upon  distribution  proceedings  In  the  orphans' 
court,  as  was  done  In  Gaffney's  Estate,  supra. 
If  he  elect  to  pursue  the  latter  remedy,  he 
voluntarily  brings  himself  and  his  cause 
within  the  Jurlsdlotlon  of  the  court.  He  is 
not  thereby  crenting  a  Jurisdiction  where 
none  existed  before,  but  adopting  one  al- 
ready established.  The  case  is  very  differ- 
ent where  the  disputed  property  has  never 
been  within  the  grasp  of  the  court,  but  is  in 
possession  of  one  claiming  adversely  to  the 
estate.  In  the  latter  case  the  orphans' 
court  has  Jurisdiction  of  neither  person  nor 
thing. 

At  the  time  Judge  Paxson  died  he  was 
the  holder  of  a  certificate  No.  1,860,  for 
100,000  shares  of  the  capital  stock  of  the 


AUparo  Mmfhg  Company!'  His  executor,  the 
Fidelity  Trust  Company,  succeeding  to  this 
certificate  Of  stock,  inicluded  it  in  the  in- 
ventory of  the  assets  of  the  estate  and  has 
accounted  for  It'  In  the  adjudication  of  the 
account  John  R.  Williams  appeared  and  made 
claim  to  the  stock,  Alleging  that  he  had  pledg- 
ed It  as  his  own  property  to  Judge  Paxson 
as  coIlateriU  security  for  a  debt  of  the  Am- 
paro  Mining  Company  which,  since  the  detith 
of  Judge  Paxson,  the  Amparo  Mining  Com- 
pany had  fully  paid  and  discharged.  He 
claimed  the  right  to  have  the  stock  returned. 
Here  was  a  case  where  the  adverse  claim- 
ant voluntarily  elected  his  tribunal  and  sub- 
mitted himself  and  his  cause  to  Its  Jurisdic- 
tion. That  Jurisdiction  was  complete  as  to 
the  only  question  involved,  viz.,  whether  the 
stock  should  be  surrendered,  and  that  could  be 
determined  by  the  court  upon  its  unaided  in- 
vestigation; that  is  to  say,  without  the  inter- 
vention of  a  Jury.  Whether  a  determination 
adverse  to  the  claimant's  contention  would  be 
conclusive  against  him  is  a  question  aside 
from  the  present  inquiry. 

The  learned  auditing  Judge,  because  the 
amount  involved  was  very  large,  and  the 
evidence  conflicting,  directed  an  issue  to  the 
common  pleas  to  try  the  question  of  fact 
upon  which  the  contention  fumed.  We  quite 
agree  that  the  case  was  pre-eminently  one 
which  called  for  an  issue;  but  the  fact  re- 
mains that  the  Jurisdiction  of  the  court  In 
no  wise  depended  on  the  granting  of  the  Is- 
sue. A  verdict  was  rendered  sustaining  the 
claim  made  by  Williams.  The  record  of  the 
trial,  including  the  testimony  and  the  charge 
of  the  court,  having  been  certified  back  to  the 
orphans'  court,  the  auditing  Judge  thereupon 
proceeded  with  the  adjudication.  His  final 
conclusion  was  as  follows :  "Being  aided  in 
reaching  a  conclusion  by  the  verdict  return- 
ed by  the  Jury  In  the  trial  of  said  Issue,  and 
in  view  of  all  the  facts  exhibited  and  argu- 
ments presented,  the  auditing  Judge  concludes 
that  John  R.  Williams  was  entitled  to  said 
shares  of  stock."  A  decree  followed,  direct- 
ing the  executor  of  the  will  of  Judge  Paxson 
to  transfer  and  assign  the  stock  to  Jennie 
R.  Graham,  executrix  of  the  will  of  John  R. 
Williams,  and  that  the  executor  of  Judge 
Paxson  should  have  a  corresponding  credit  In 
its  account  From  this  decree  we  have  an 
appeal,  and  a  writ  of  error  to  the  common 
pleas  as  well. 

The  latter  brings  nothing  before  ns  for 
review.  While  there  was  a  verdict  in  the 
issue,  no  Judgment  was  entered  thereon.  It 
is  said  in  appellants'  brief  that  it  is  the 
correct  practice  not  to  enter  Judgment  on. 
the  verdict  in  such  cases,  for  the  reason  that 
the  Judgment  Is  not  final;  and  for  this  Fin- 
ney T.  Moore,  8  Serg.  &  R.  345,  Is  relied  on. 
But  that  case  furnishes  no  authority  what- 
ever for  this  view.  There  was  a  Judgment 
in  that  case  on  the  verdict,  and  it  was  re- 
versed, not,  however,  because  It  was  incorrect 
In  practice  to  enter  Judgment,  but  because 
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It  was  contrary  to  the  agreement  of  the  par- 
ties to  the  submission.  Our  attention  bas 
not  been  directed  to  a  case  where  a  writ  of 
error  lias  been  considered  which  was  not 
based  on  a  Judgment  The  language  of  Act 
April  10,  1818,  I  8  (P.  L.  450),  Stewart's  Pur- 
don,  1485  (P.  L.  6),  is:  "In  all  cases  where 
a  feigned  issue  has  been  or  may  be  directed 
by  the  orphans'  court,  a  writ  of  error  shall 
lie  in  the  same  manner  as  In  cases  where 
feigned  Issues  are  directed  by  the  court  of 
common  pleas."  Turning  to  Act  June  16, 
1836,  {  87  (P.  U  777),  regulaUng  issues  in 
the  common  pleas,  we  find  it  there  provid- 
ed that  "the  Judgment  upon  such  issues  shall 
be  subject  to  a  writ  of  error,  in  like  manner 
as  other  cases  wherein  writs  of  error  now 
lie."  There  can  be  no  doubt  as  to  the  gener- 
al rule.  "Error  does  not  lie  before  final  Judg- 
ment, and  this  rule  Is  founded  on  great  rea- 
son, because  there  would  be  no  end  to  suits 
if  they  might  be  removed  to  the  superior 
court  on  suggestion  of  error  in  every  stage  of 
the  proceedings."  Lewis  v.  Wallick,  3  Serg. 
&  R.  410.  There  being  no  Judgment,  the' 
effect  is  that  there  Is  nothing  to  review,  and 
the  verdict  stands  unappealed  from. 

Not  only  was  there  no  Judgment  but  we 
fall  to  discover  a  single  exception  taken  to 
any  ruling  upon  the  evidence.  All  the  evi- 
dence offered  by  the  defendant  in  the  issue 
was  received,  and  none  offered  by  the  plain- 
tiff was  objected  to.'  The  exceptions  are  to 
the  charge  of  the  court  and  the  refusal  to 
give  binding  instructions.  These  were  cer- 
tified over  to  the  orplians*  court  with  the 
record,  and  were  for  the  consideration  of 
the  andittng  Judge  In  determining  what 
weight  he  would  give  the  finding  of  the  Jury. 
The  exception  to  the  refusal  of  the  court  to 
give  binding  instructions  for  the  defendant 
could  come  to  nothing,  since  binding  instruc- 
tions would  have  defeated  the  only  purpose 
of  the  Issue.  What  the  auditing  Judge 
wanted  was.  not  the  opinion  of  another  Judge, 
but  a  finding  by  the  Jury  on  the  controverted 
facts.  With  respect  to  the  charge  the  clear 
inference  is  that  the  auditing  Judge  saw  no 
substantial  error  in  it;  otherwise  another  Is- 
sue would  have  been  directed  or  the  verdict 
disregarded.  However  this  may  have  been, 
the  auditing  Judge  makes  it  very  clear  that, 
while  aided  by  the  verdict,  the  finding  of  the 
Jury  accorded  with  his  own  conclusions,  "up- 
on review  of  all  the  facts  exhibited  and  ar- 
guments presented."  Sitting  alone  he  bad 
heard  substantially  the  same  evidence  that 
was  afterward  submitted  to  the  Jury.  He 
granted  the  issue  because  the  evidence  was 
conflicting,  and  because  the  case  depended 
largely,  if  not  wholly,  upon  the  credibility  of 


the  witnesses  called  on  part  of  the  daimant 
He  was,  as  he  says,  aided  by  the  verdict; 
but  it  is  plainly  manifest  that  the  only  aid 
he  could  have  received  from  this  source  was 
the  sanction  given  by  the  Jury  to  the  credi- 
bility of  the  witnesses,  and  it  Is  not  com- 
plained that  this  was  influenced  by  the 
charge  of  the  trial  Judge. 

With  a  single  exception  all  the  assign- 
ments of  error  have  regard  to  the  trial  ot 
the  feigned  issue.  In  what  we  have  said 
these  have  been  disposed  of.  The  first  as- 
signment complains  of  error  in  directing  an 
issue;  in  other  words,  the  contention  here  is 
that  the  evidence  adduced  on  part  of  the 
claimant  was  insufiSdent  to  support  a  find- 
ing in  his  favor,  and  that  the  auditing  Judge 
should  have  so  decided.  The  certificate  was 
in  the  name  of  Judge  Paxson  and  therefore 
imported  ownership  in  him.  Certain  agree- 
ments and  other  docnments  in  writing  were 
relied  upon  as  supporting  this  inference.  It 
Is  argued  ttiat  the  case  was  precisely  as 
though  Williams  had  filed  a  bill  to  reform 
the  written  title  to  the  stock,  and  had  pro- 
duced the  same  evidence  In  support  of  his 
claim.  Assuming  this  to  be  so,  there  was 
quite  enough  in  the  evidence  produced  to  sus- 
tain a  finding  in  favor  of  the  claimant  Two 
witnesses  testified  to  distinct  and  unqualified 
admissions  by  Judge  Paxson  that  he  held 
the  stock  as  collateral,  and  that  it  was  to  be 
returned  to  Williams  upon  the  payment  of 
the  debt  for  which  it  was  pledged.  Resi)ect- 
Ing  this  testimony  there  could  be  no  manner 
of  doubt  as  to  the  stock  and  debt  referred  to. 
Both  were  fully  Identified,  and  the  circum- 
stances under  which  the  alleged  admissions 
were  made  were  fully  narrated.  The  testi- 
mony certainly  met  the  requirements  as  to 
clearness  and  precision;  and  it  became  a  ques- 
tion simply  as  to  whether  the  witnesses  spoke 
the  truth.  If  what  they  testified  to  was  true 
in  fact,  there  could  be  no  escape  from  the  con- 
clusion that  honesty  and  good  faith  required 
a  surrender  of  the  stock.  All  that  is  required 
in  such  cases  Is  that  the  witnesses  should  be 
found  to  be  credible,  that  the  facts  to  which 
they  testify  are  distinctly  remembered,  that 
the  details  are  narrated  exactly  and  In  due 
order,  and  that  their  statements  are  true. 
Spencer  v.  Colt  89  Pa.  814.  Tlie  Jury  ac- 
credited the  witnesses,  the  auditing  Judge 
was  of  the  same  mind  as  the  Jury,  and  the 
orphans'  court,  upon  a  review  of  the  excep- 
tions filed,  approved  the  finding.  We  see 
nothing  In  the  case  that  would  Justify  us  In 
disturbing  the  result  reached. 

The  writ  of  error,  for  the  reasons  above 
stated,  is  quashed,  and  the  appeal  Is  dis- 
missed, at  tlie  costs  of  the  appellants. 
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MEMORANDUM  DECISIONS. 


8HBARMAN  et  at.  ▼.  SHBARMAN  et  al. 
(Court  of  Appeals  of  Maryland.  Jnne  28,  1909.) 
Appeal  from  Circuit  Conit,  Baltimore  County; 
Frank  I.  Duncan,  Judge.  Action  between  El- 
mira  Shearman  and  otben  and  William  W. 
Shearman  and  others.  From  the  decree,  Elmira 
Sheamum  and  others  appeal.  Reversed  and  re- 
manded. Arciued  before  Boyd,  0.  J.,  and  Bris- 
coe, Schmucker,  Burke,  Worthington,  Thomas, 
and  Henry,  JJ.  James  J.  Lindsay  and  John 
F.  Oontrum,  for  appellants.  T.  Scott  Offntt, 
for  appellees. 

PBR  CURIAM.  The  coart  being  of  opinion 
that  the  amended  bill  of  complaint  was  suffi- 
cient,'the  decree  of  the  lower  court  will  be  re- 
versed. An  opinion  will  hereafter  be  filed,  stat- 
ing more  fully  the  reason  for  the  conclusion  of 
the  conrt.  Decree  reversed,  and  cause  remanded 
for  further  proceedings;  toe  costs  in  this  court 
to  be  paid  by  the  appellees,  and  the  costs  below 
to  abide  the  result  of  the  case. 


ATWOOD  ▼.  BURT.  (Supreme  Court  of 
New  Hampshire.  Grafton.  June  26,  1909.) 
Transferred  from  Superior  Court,  Grafton 
County ;  Chamberlin,  Judge.  AssnmpsU  by  W. 
B.  Atwood  against  Frea  Burt.  Transferred 
from  the  superior  court  on  an  agreed  statement 
of  facts.  Case  discharged  on  the  ground  of  in- 
raffidency  of  statement.  Eri  C.  Oakes,  for 
plaintifF.    George  W.  Pike,  for  defendant. 

PER  CURIAM.    Case  discharged. 


OEORGB  t.  NEWMARKET  MFO.  CO. 
(Supreme  Conrt  of  New  Hampshire.  Rocking- 
ham. June  26,  1909.)  Transferred  from  Su- 
perior CJonrt.  Rockingham  County ;  Pike,  Judge. 
Action  on  the  case  by  Henry  G.  George,  ad- 
ministrator, against  the  Newmarket  Manufac- 
turing Company,  for  negligence  causing  death 
of  plnintifFs  Intestate.  There  was  a  verdict 
for  plaintiff,  and  the  case  was  transferred  to  the 
Supreme  Court  on  defendant's  exception  to  the 
denial  of  its  motion  for  a  nonsuit  Exception 
overraled.  Henry  C.  George  and  Eastman, 
Scammon  &  Ganlner,  for  plaintiff.  Kivel  & 
Hughes  and  Edward  C.  Stone,  for  defendants. 

TOUNG,  J.  It  cannot  be  said  that  the  dan- 
ger incident  to  the  condition  of  the  defendant's 
premises,  of  which  the  plaintiff  complains,  was 
an  obvious  risk,  or  one  of  the  ordinary  risks  of 
the  business.  Consequently  it  cannot  be  held 
that  they  .were  not  in  fault.  liXcepUon  over- 
ruled.   All  concurred. 


VALIRB  v.  I^CWNTA  CAR  (X>.  WORKS. 
(Supreme  Court  of  New  Hampshire.  Belknap. 
Jane  26,  1909.)  Transferred  from  Superior 
Court,  Belknap  County;  Wallace,  Judge.  Ac- 
tion on  the  case  by  Peter  Valire  against  the  La- 
conia  Car  Company  Works  for  personal  injuries 
sustained  by  plaintiff  while  in  defendant's  em- 
ploy. Transferred  from  superior  court  on  plain- 
tiff's exception  to  an  order  of  nonsuit  Excep- 
tion overruled.  Shannon  &  Tilton,  for  plain- 
tiff.   Jewell,  Owen  &  Veazey,  for  defendants. 

PARSONS,  C  J.  CThe  facts  disclose  no 
(round  upon  which  the  plaintiff  can  recover, 
fisception  overruled.  Jnd^ent  for  the  defend- 
ants.   All  concurred. 


(77  N.  J.  L.  800) 

BADEWITZ  V.  WEST  JERSEY  ft  S.  B. 
CO.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  June  16,  1909.)  Error  to  Supreme 
Court  Action  by  Paul  Badewitz  against  the 
West  Jersey  &  Seashore  Railroad  Company. 
Judgment  for  plaintiff,  affirmed  on  a  writ  of 
error  to  the  Supreme  Conrt  (75  N.  J.  Law,  208, 
67  Atl.  1067),  and  defendant  brings  error.  Af- 
firmed. See,  also,  71  Atl.  24&  Gaskill  &  Gas- 
kill,  for  plamtiff  in  error.  David  O.  Watkins, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Conrt  is  affirmed,  for  the  reasons  given 
by  Chief  Justice  Gnmmere  in  75  N.  J.  Law, 
268,  67  AU.  1067. 

(72  N.  J.  E.  950) 

BROCKHURST  v.  COX.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  June  17,  1907.) 
Appeal  from  Court  of  Chancery.  Bill  by  Har- 
ry B.  Brockhurst  against  John  Hi  Cox  and 
others.  From  a  decree  (71  N.  J.  Eq.  708,  64 
Atl.  182),  Elizabeth  A.  Brockhurst  appeals.  Af- 
firmed. Adolph  A.  Engelke,  for  appellant 
Merritt  Lane,  for  respondent 

PER  CfURIAM.     The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  delivered  by  Vice  CSiancellor  Garrison  . 
in  the  court  below.   71  N.  J.  Eq.  T03,  64  Aa 
182. 

(T7  N.  J.  u  801) 

COOKE  V.  INDEPENDENT  TELEPHONE 
&  TELEGRAPH  CONST.  CO.  (Court  of  Ep- 
rors  and  Appeals  of  New  Jersey.  June  1^ 
1909.)  Error  to  Supreme  <3ourt  Action  by 
Cornelius  L.  Cooke  against  the  Independent 
Telephone  Sc  Telegraph  Construction  <2!ompany. 
A  judgment  for  plaintiff  was  affirmed  on  error 
to  the  Supreme  Court  (68  Atl.  790),  and  defend- 
ant brings  error.  Affirmed.  Collins  &  Corbin, 
for  plaintiff  in  error.  John  W.  Ivlns  and  Aaron 
E.  Johnston,  for  defendant  in  error. 

PER  CrURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  given 
in  the  opinion  delivered  by  Mr.  Justice  Pitney, 
reported  in  68  Atl.  790. 

(78  N.  J.  B.  SM) 

In  re  FLAACKE'S  ESTATE.  (Court  of  Er^ 
rors  and  Appeals  of  New  Jersey.  June  17, 
1907.)  Appeal  from  Prerogative  Court.  Judi- 
cial accounting  by  George  W.  Flaacke,  as  ex- 
ecutor of  the  will  of  Frederick  W.  Flaacke.  On 
appeal  from  a  decree  of  the  Prerogative  Court 
(64  Atl.  1020),  modifying  an  order  of  the  or- 
phans' conrt  sustaining  exceptions  to  the  execu- 
tor's account  Affirmed.  Robert  H.  McCarter, 
Atty.  Gen.,  for  appellant  Charles  H.  Hart- 
shorne,  for  respondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  out  in  the 
opinion  filed  by  the  vice  ordinary  in  the  court 
below.    64  AU.  1020. 

08  N.  J.  B.  9«) 

FREUND  T.  FREUND.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  June  17,  1907.) 
Appeal  from  Court  of  Chancery.  Bill  by  Mary 
Freund  against  Michael  Freund.  From  the  de- 
cree for  complainant  (71  N.  J.  Eq.  524,  C3  Aa 
756),   defendant   appeaJa.     Affirmed.     Thomas 
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Anderson,  for  appellant.  Moses  J.  De  Witt,  for 

respondent. 

PBK  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  tlie  reasons  set  forth  in 
the  opinion  delivered  by  Vice  Chancellor  Emery 
in  the  court  below.  71  N.  J.  Eq.  524,  63  Atl. 
756. 


HALEY  T.  OOODHEART  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  17. 
1901.)  Appeal  from  Court  of  Chancery.  Bill 
by  Jermiah  L.  Haley  aeainst  Fannie  Goodheart 
and  others.  Decree  for  defendants  (58  N.  3. 
Eq.  368.  44  AU.  193),  and  plaintiff  appeals.  Af- 
firmed, Richard  v.  Lindabury,  for  appellant. 
Charlei  L.  Corbin,  for  reapondenta. 

PER  CURIAM.    Affirmed. 

07  N.  J.  L,  800) 

HARRIS  v.  CONGRESS  HALL  HOTEL 
CO.  (Court  of  Errors  and  Appeals  of  New  Jer- 
sey. June  14,  1909.)  Error  to  Supreme  Court. 
Action  by  Edward  Harris  against  the  Congress 
Hall  Hotel  Company.  Judgment  for  defendant, 
affirmed  on  certiorari  (TO  Atl.  330).  and  plaitt- 
tiff  brings  error.  Affirmed.  John  W.  Westcott, 
for  plaintiff  in  error.  Carron  &  Kraft,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  under  review 
will  be  affirmed,  for  the  reasons  stated  in.  the 
opinion  of  Trenchard,  J.,  delivered  in.  the  court 
below. 


(JS  N.  J.  B.  S22) 

HASKINS  V.  RTAN.  (Court  of  Errors  and 
Appeals  of  New  Jersev.  June  14,  1909.)  Ap- 
peal from  Court  of  Chancery.  Suit  by  Harry 
C.  Haskins  against  Thomas  F.  Ryan.  From  an 
Qrder  sustaining  a.  demurrer  to  the  b!U  (64  Atl. 
436).  plaintiff  appeals.  Affirmed.  '  McCarter 
&  English,  for  appellant  Lindabury,  Depue 
&  Faulks,  for  i-espondent. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  of  Stevens,  V.  G.,  delivered  in  me  court 
below.    64  Atl.  436. 

(76  N.  J.  E.  606)  == 

HEINISCH  v.  PENNINGTON  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  June 
14,  1909.)  A_ppeal  from  Court  of  Chancery. 
Bill  by  Virginia  Heinisch  against  William  Pen- 
nington and  others,  executors  of  Jacob  S.  Rog- 
ers, on  a  claim  against  the  testator  In  relation 
to  the  will  of  Thomas  Rogers,  the  father  of 
complainant  and  testator.  Bill  dismissed  (68 
Atl.  233),  and  complainant  appeals.  Affirmed. 
Aaron  E.  Johnson,  for  appellant,  George 
Holmes  and  R.  V.  Lindabury,  for  respondents. 

PER  CURIAM.  Our  examination  of  this 
case  leads  us  to  the  conclusion  that  the  decree 
appealed  from  should  be  affirmed,  and  for  the 
rea-ions  given  in  the  opinion  of  Emery,  V.  C., 
delivered  in  the  court  below,  except  that  we 
have  not  found  it  necessary  to  consider  the  fol- 
lowing question  discussed  in  that  opinion,  vis., 
whether  a  promise  made  by  a  legatee  to  a  testa- 
tor that  he  will  "provide  well"  for  another  lega- 
tee, and  which  promise  induces  the  testator  to 
refrain  from  altering  his  will  for  the  purpose  of 
further  providing  for  that  other  legatee,  is  en- 
forceable after  the  death  of  the  testator  by  the 
legatee  for  whose  benefit  it  was  made.  We  find 
it  unnecessary,  for  the  reason  that  the  proofs 
will  not,  in  our  opinion,  justify  the  conclusion 
that  any  such  promise  was  made  by  the  defend- 
ant's testator  to  his  father.  The  decree  under 
Mview  will  be  affirmed. 


(72  N.  J.  E.  MS) 

HELMUTH  T.  HELMUTH.  (Court  of  Er- 
rors and  Appeals'  of  New  Jersey.  June  17. 
1907.)  Appeal  from  Court  of  Chancery.  Bill 
by  Henry  Helmuth  against  Louise  Helmuth. 
Decree  for  defendant,  and  complainant  appeals. 
Affirmed.  Weller  &  Lichtenstein,  for  appellant. 
Harry  W.  Lange,  for  respondent. 

PER  eURIAM.  The  decree  -appealed-  from 
will  be  affirmed,  for  the  reasons  set  forth  in  the 
oninion  delivered  by  Vice  Chancellor  Bergen  in 
the  court  below. 

■  (72  N.  J.  B,  944). 

JOHNSON  V.  HARDMAN  RUBBER  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  17,  1907.)  Appeal  from  Court  of  Chan- 
cery. Bill  by  CjTil  Johnson  against  the  Hard- 
man  Rubber  Company.  Decree  for  complain- 
ant, and  defendant  appeals.  Affirmed.  Otult 
&  Smith,  for  appellant.  Chauncey  O.  Parker, 
for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  set  out  in  the 
opinion  of  Vice  Chancell<>^  Stevens,  delivered  in 
the  court  below. 


,-         .     (7«  M.  J.  B.  M?) 

ROCHE  et  al.  v.  HOYT  et  al.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  18, 
1907J  Appeal  from  Ckiurt  of  Chancery.  Bill 
by  Charles  W.  L.  Roche  and  others  against. 
George  Hoyt  and  others.  Decree  for  complain- 
ants (71  N.  J.  Eq.  323,  64  Atl.  174),  and  de- 
fendants appeal.  Affirmed.  William  A.  Lord, 
for  appellants.  B.  C.  &  A.  W.  Harris,  for  re- 
spondents. 

PEJt  CURIAM.  The  decree  appealed  from  ia 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  by  the  Chancellor  in  the  court  below.  71 
N.  J.  Eq.  323,  64  AtL  174. 

^^'^'^^  Cn  N.  J.  B.  »48) 

SCHIPPERS  V.  KEMPHES.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  June  17, 
1907.)  Bill  by  Wilhelmina  Schippers  a^^inst 
Rheinhold  H.  Kempbes.  Decree  for  complainant 
67  Atl.  1042),  and  defendant  appeals.  Affirm- 
i-d.  (Charles  B.  Dunn  and  Michael  Dunn,  for 
.ippellant.  Rotiert  E.  Van  Hovenberg,  for  re- 
ipondent. 

PER  CURIAM.  The  decree  appealed  from  ia 
vffirmed,  for  the  reasons  stated  by  Vice  Chan- 
'ellor  Stevenson  in  the  opinion  delivered  by  him 
in  the  court  below.    67  Atl.  1042. 

'       ■  (78  N.  J.  B.  946) 

SELIGMAN  v.  VICTOR  TALKING  MACH. 
CO.  (Court  of  Errors  and  Appeals  of  New 
Jersey.  June  17,  1907.)  Apiieal  from  Court  of 
.'haneeiT.  Bill  by  Isaac  Seligman  against  the 
Victor  Talking  Machine  Company.  Decree  for 
complainant  (71  N.  J.  Eq.  697,  63  Atl.  1093), 
and  defendant  appeals.  Affirmed.  Norman 
Gre];  and  Horace  Pettit,  for  appellant  French 
&  Richards,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  delivered  by  Vice  Chancellor  Garrison 
in  the  court  below.  71  N.  J.  Eq.  687,  63  Aa 
1093.  ^^^ 

'°''°°'™^  (7J  N.  J.  E.  109) 

SMALL  et  al.  v.  PRTOR  et  al.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  June  17, 
1907.)  Appeal  from  (3ourt  of  Chancery.  Bill 
hy  Bridget  Small  and  others  against  Catharine 
Pryor  and  others.  Decree  for  complainants  (69 
N.  J.  Eq.  606,-  61  Atl.  664),  and  defendants  ap- 
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peaL  Affirmed.  Edward  Nugent,  for  appel- 
lants. Patrick  H.  Oilhoolr,  for  respondents. 
PER  (^'^RIAM.  The  decree  appealed  from 
will  be  a.^irmed,  for  the  reasons  stated  in  the 
opinion  filed  br  Vice  Chancellor  Emery  in  the 
court  below.    €6  N.  J.  Eq.  606,  61  AtL  664. 

(78  N.  J.  L.  B«0)  °^^°^°° 

8UMMERTON  et  al.  t.  CITY  OP  ELIZA- 
BETH. (Court  of  Errors  and  Appeals  of  New 
Jersey.  June  28,  1909.)  Error  to  Supreme 
Court.  Action  by  Walter  A.  Summerton  and 
another  against  the  City  of  Elizabeth.  Judg- 
ment for  defendant  (73  AtL  89),  and  plaintiffs 
bring  error.  Modified  and  affirmed.  Frank  P. 
McDermott,  for  plaintiffis  in  error.  F.  J. 
Fanlks,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  (78  Atl.  89)  is  affirmed,  for  the 
reasons  stated  in  that  court  by  Mr.  Justice 
Bergen,  whose  opinion  we  adopt  with  one  res- 
ervation, viz.,  that  we  do  not  decide  that  munic- 
ipalities that  bound  upon  a  stream  used  by 
tnem  for  sewerage  are  not  within  the  purview 
of  the  statute.  A  decision  upon  this  point  is 
not  called  for.  We  agree  witn  Justice  Bergen 
that  the  classification  on  which  the  statute  is 
based  is  justified,  and  that  it  is  not  arbitrary 
or  illusory:  but,  instead  of  placing  its  validity 
upon  the  fact,  or  even  upon  the  assumption, 
that  such  classification  excludes  those  cases  in 
which  a  stream  so  used  is  the  boundary  between 
two  municipalities,  we  prefer  to  put  it  in  the 
alternative,  and  to  say  that  municipalities  so 


situated  are  either  excluded  from  the  class  bv  a 
strict  construction  of  the  statute,  or  else  fall 
within  its  purview  by  a  more  liberal  construc- 
tion. One  or  the  other  must  be  so,  and  in  ei- 
ther event  the  classification  is  constitutional, 
and  it  is  Immaterial  to  the  plaintiff  in  error 
which  of  these  views  the  court  may  take  when 
the  question  is  prevented  for  determination.  It 
is,  however,  highly  important  to  the  municipali- 
ties affected  by  such  construction  that  the  mat- 
ter be  not  prejudged,  even  arguendo,  in  their 
absence.  With  this  exception,  bv  which  the 
question  stated  is  reserved,  the  judgment  is  af- 
firmed upon  the  opinion  delivered  in  the  court 
below. 


MURPHY  T.  NORTH  JERSEY  ST.  RY. 
CO.  (Supreme  Court  of  New  Jersey.  June  7, 
1909.)  Error  to  Circuit  Court,  Essex  County. 
Action  by  Kate  Murphy  against  the  North'  Jer- 
sey Street  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  brings  error.  Af- 
firmed. Argued  February  term,  1909,  before 
the  CHIEF  JUSTICE),  and  SWAYZE  and 
PARKER,  JJ.  Louis  Hood,  for  plaintiff  in  er- 
ror. Leonard  J.  Tynan,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  case  is  verv  similar  in 
its  facts  to  the  case  of  Baker  v.  North  Jersey 
St.  Ry.  Co.  (N.  J.)  72  Atl.  434.  We  think  the 
trial  judge  was  entirely  right  in  directing  a  ver- 
dict for  the  defendant,  and  the  Judgment  is  af- 
firmed, with  costs. 


Brd  or  Cabv  ih  Voi,.  7& 
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